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PREFATORY  NOTE 


The  following  editions  have  been  used  in  this  reprint: 
Gilbert,  1742 ;  Select  Cases  Temp.  King,  second  edition, 
hy  JfaoNaughten,  1850;  Mosely,  1793;  W.  Kelynge, 
1764;  Oaeee  Temp.  Talbot,  third  edition,  1793;  West 
Temp.  Hardwioke,  1827. 

Hie  gap  in  the  paging  in  W.  Eelynge  between  pages 
43  and  57,  is  oooupied  in  tha  o^Ju^^J^  ind^\of  the 
first  43  pages  and  a  Table  of  Cases  of  the  remainder  of 
the  vohmie.  The  latter  is  incorporated  in  the  new  Table 
of  Cases.  Fftge  208,  which  immediately  precedes  the 
additional  cases,  is  blank  in  the  original. 

In  Gases  Temp.  Talbot,  pages  287  to  the  end  consist  of 
Addenda  and  Corrigenda.  Wherever  practicable  theee 
have  been  incorporated  in  the  text.  Where  this  has  not 
been  possible,  references  have  been  inserted  in  the  body 
of  the  work  to  the  Addenda.  The  paging  of  the  1793 
editi<si,  being  somewhat  erratic,  has  been  checked  and 
corrected  with  the  two  earlier  editions  of  1741  and  1753. 

Mr.  Max.  A.  Robertson  and  Mr.  Geoffrey  !E31is,  Barristers- 
atrLaw,  are  responsible  for  the  work  on  this  volume. 
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1725.   Sir  Joseph  Jeeyll,  M.  R.,  ^ 


Sir  Jeffrey  Gilbert,  ; 
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1733.   LoBD  Talbot,  Lord  Chancellor. 
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Reports  of  CASES  IN  EQUITY,  ARGUED 
AND  DECREED  in  the  COURTS  OF 
CHANCERY  AND  EXCHEQUER, 
Chiefly  in  the  Reign  of  KING  GEORGE 
I.,  By  a  Late  Learned  Judge ;  to  which 
are  added  Some  SELECT  CASES  IN 
EQUITY,  HEARD  AND  DETERMINED 
in  the  COURT  OF  EXCHEQUER  in 
IRELAND,  By  the  same  Hand.  Second 
Edition,  1742.  [1705-1727.] 


[1]  Eastkb-Term,  170G,  4ANNiE,  in  Chancery. 

Lady  Oxbnden  against  Sir  Jamrs  OxENDiiaf.  [1705.] 

S.  C.  2  Vem.  493  ;  [Prec  Chan.  239 ;  1  Eq.  Caa.  Abr.  67,  pi.  fi]. 

Alimony  and  separate  Maintenance  decreed  out  of  a  Trust  Estate.  See  1  Chanc.  R.  4, 
164 ;  1  Chanc.  C.  250 ;  1  Vem.  53,  326 ;  2  Vem.  386,  671,  752  ;  and  post.  152. 
See  2  Peer  WUL  (639). 

The  Lady  Oxenden  sued  her  Husband  by  Bill  here  for  AHmony  (after  a  Divorce 
propter  ScevUiam),  and  had  a  Decree  for  £300  per  Ann,  out  of  a  Trust  Estate,  which 
the  Court  laid  hold  of,  as  being  under  a  Trust,  and  in  their  Possession.  But  the  Lord 
Keeper  doubted  what  to  have  done,  had  there  been  no  sucli  Trust  Estate  to  have  laid 
hold  on,  and  said,  he  would  give  no  Opinion,  it  not  being  the  Case  in  Question  ;  he 
Slid,  the  constant  Practice  in  this  Court  was,  to  take  Care  of  a  Woman  that  had  a 
Fortune,  which  her  Husband  could  not  come  at,  without  the  Assistance  of  this  Court 
(as  in  Oase  of  a  Legacy  or  a  Trust,  where  she  marry'd  without  having  a  suitable  Settle- 
ment), This  Court  would,  before  the  Husband  should  have  the  Fortune  compel  him 
to  make  a  Provision  for  her.  It  was  objected,  that  this  Court  liad  no  Jurisdiction 
iu  the  Case  of  Alimony ;  but  Mr.  PooUy  said  (to  which  the  Keeper  agreed),  That 
this  was  as  proper,  if  not  a  properer  Place  than  the  Spiritual  Court :  For  the  Spiritual 
Court  has  only  a  consequential  Jurisdiction  for  Alimony,  always  subsequent  to  a 
Separation,  unless  pro  misis  <&  ezpensis,  and  a  present  Subsistence ;  but  this  Court  has 
an  original  Jurisdiction,  or  at  least  a  concurrent  Jurisdiction  with  the  Spiritual  (^ourt. 
as  in  the  Cases  of  Leveies,  Probates,  dhc  But  the  Lord  Keeper  said,  tms  Court  could 
neither  sepan^  a  Menta  &,  Thoro,  nor  a  Vinculo;  these  being  Matters  meerly 
^ritual.   See  I  Ohanc.  Rep.  250,  251,  The  Case  of  Whorewood  ver.  Whoretcood. 

Twas  heU  in  Chwicery,  That  if  a  Deed  is  made  of  an  Estate  with  a  Power  of  Re- 
vocation, and  after  'tia  revok'd,  he  to  whom  the  Inheritance  belongs,  may  by  Bill 
here  compel  such  Deed  to  be  delivered  up  to  him  to  whom  the  Estate  belongs,  to  be 
cancell'd,  because  the  Deed  of  Revocation  may  be  lost,  and  then  'tis  unreasonable 
the  other  Deed  should  be  standing  out.  (Of  revoking  Wills,  ((v.,  See  [1]  Abr.  £q. 
<'ase6.  407,  409.) 
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BATH  (earl  of)  V.  SHERWIN 


OILB.  SEP.  Z. 


[2]  Earl  of  Bath  txrsus  Sherwin.  [1707.] 

(See  Lucas's  Rep.  pag.  1  to  4.) 

A  bill  o£  Peace,  and  to  stay  Suits  at  Law,  c&c.   See  1  Vem.  22,  266,  308 ;  ParUament 
Cases,  17 ;  Note  1  Chanc.  C.  2, 121, 123 ;  See  post.  183. 

The  Case  was  no  more  than  this.  A  Bill  was  brought  for  a  perpetual  Injunction, 
to  stay  the  Defendant  from  bringing  any  more  Ejectments,  to  try  his  Title  at  Law, 
suggesting,  that  the  Plaintiff  had  Imd  five  Verdicts,  and  that  'twas  an  unreasonable  Vexa- 
tion, <£c  Therefore  to  put  this  Title  in  perpetual  Peace,  was  the  Prayer  of  the  HU.  The 
Lord  Keeper,  after  this  Case  had  been  fully  debated,  took  Time  to  consider  of  it,  and 
now  this  Term  he  delivered  his  Opinion,  vie.  That  to  give  this  Court  an  original 
.Turifldiction,  there  ought  to  be  a  Fraud  or  a  Trust,  or  some  Accident  to  fall  out  in 
the  Case,  or  to  prevent  some  general  Inconvenience,  as  between  the  Lord  of  a  Manor 
and  the  Tenants,  to  settle  their  several  Rights  ;  if  in  Case  the  Right  between  the  Lord 
and  the  several  Tenants  was  to  be  settlwl  by  separate  Actions,  the  Difficulty  upon 
the  Lord  would  be  insuperable,  by  Reason  of  the  Multiplicity  of  Suits  at  Law.  The 
like  in  settUng  Buttings  and  Boundaries,  dc.  Therefore  this  Court  will  intenxMO, 
and  direct  an  Issue  to  be  try'd,  which  when  try'd,  and  the  Conscience  of  the  Court 
thereby  informed  and  satisfy'd,  this  Court  will  then  put  the  whole  in  Peace  by  a  per^ 

Setual  Injunction :  But  this  Case  the  Keeper  thoiight  was  in  its  Nature  new.  and 
Id  not  fall  under  the  general  Notion  of  a  Bill  of  Peace,  this  being  only  betwixt  A. 
and  B.,  and  one  Bfan  is  able  to  contend  f^iainst  another ;  'twas  true  (he  said)  he  tliought 
it  but  a  Notion  of  the  Courts  at  Law,  in  Cases  of  Ejectments,  to  allow  a  former 
Verdict  to  be  given  in  Evidence  in  a  Trial  of  another  Man's  Property,  which  is  the 
Notion  they  go  upon  to  grant  a  new  Trial,  because  there  being  a  fresh  Demise,  they 
say,  this  is  a  new  Lease  which  has  never  been  tried  before  ;  but  then  why  should  they 
suffer  another  Verdict  to  be  given  in  Evidence  in  another  Cause  1  Why  don't  they 
allow  it  to  be  pleaded  in  Bar  1  He  said,  he  was  very  well  satisfy'd  of  the  Vexatiousness 
of  the  Defendant  in  this  Case ;  but  then  he  said,  the  Law  was  clear  in  this  Point,  and 
Costs  would  attend  the  Event  of  such  Trials :  And  if  this  Case  was  a  Grievance  in 
the  Law,  'twas  proper  for  another  Jurisdiction,  vie.  in  Parliament,  especially  since 
Parliaments  are  so  Sequent ;  so  that  it  would  be  a  Piece  of  Arrogwoe  in  him.  to  take 
upon  him  the  Reformation  of  the  Law,  tho'  it  needed  it 

NoYES  &  XJx'  versus  Mordant,  £c.   [Feb.  4, 1706.] 

[See  1  Wh.  &  T.  L.  C.  (7th  ed.),  414 ;  Tkellusson  v.  Woodford,  1806,  13  Ves.  222 ; 
Schroder  v.  Schroder,  1854,  Kay,  586  (note) ;  Cooper  v.  Cooper,  1874,  L.  R.  7  H.  L. 
63 ;  /n  «  Vardon's  Trusts,  1884,  28  Ch.  D.  129.] 

2  Vernon,  581  [1  Eq.  Cas.  Abr.  273.  pL  3  ;  Prec.  Chan.  265],  S.  0. 

A  Mortgage  iu  Fee,  decreed  to  the  Heir  of  the  Wife,  and  not  to  the  Husband,  or  Adminis- 
trator, de.  See  1  Vem.  271,  298,  471 ;  2  Vem.  67,  20,  21,  227.  Note  2  Vern. 
020 ;  1  Salk.  154. 

The  Case  was  thus  :  A.  being  in  long  Possession  of  an  Estate  that  was  a  Mortgage 
in  Fee,  by  his  Will  devises  it  to  his  Daughters  B.  and  C.  and  their  Heirs,  and  dies. 
£.  marries  and  dies.  The  Question  was,  whether  the  Share  of  B.  should  be  deemed 
a  Real  or  Personal  [3]  Estate,  and  consequently,  whether  it  should  descend  to  her 
Heir,  or  be  decreed  to  her  Husband  as  her  Admuustrator.  But  'twas  decreed  against 
the  Husband,  to  the  Heir  of  the  Wife,  and  the  Lord  Keeper  put  this  Case :  A  Man 
seised  of  Lands  in  Fee,  which  were  only  mortgaged  to  him,  he  by  his  Will  devises  all 
those  Lands  to  his  Son  and  his  Heirs,  and  expresses  himself  in  his  Will  thus ;  That  they 
shaJl  go  as  an  Inheritance ;  surely  the  Heir,  if  this  Mortgage  be  paid  off,  shall  receive 
the  Money,  and  not  the  Executor :  For  the  Father  who  had  the  governing  Power 
over  the  Estate,  may  dispose  of  it  as  an  Inheritance,  so  long  as  it  can  continue  so ; 
and  the  Money,  when  paid  off,  shall  go  as  he  intended  the  Land ;  but  Note,  this  is 
when  the  Disposition  is  in  his  own  Family,  and  when  his  Intent  appears  plain  by  the 
express  Words  of  the  Wilt :  For  though  the  Will  cannot  absolutely  pass  a  Fee,  yet 
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as  much  as  can  pass  shall  pass,  and  so  it  is  in  all  Cases  where  a  Man  has  Children,  vis. 
Daughters,  and  has  a  fuU  Power  to  dispose  of  his  Estate  amonest  his  Children,  and 
he  by  his  Will  disposes  of  it  to  them  :  But  suppose  it  happens  that  what  he  ^ves  to 
one  Daughter  he  was  only  Tenant  in  Tail  of.  and  the  rest  which  he  gives  to  his  other 
laughters,  he  was  Tenant  in  Fee  of :  Now  inasmuch  as  the  Fefr-Tail  Land  cannot  pass 
by  the  WiU,  the  rest  of  the  Daughters  shall  lose  a  proportionable  Part  of  their  Land* 
to  supply  the  Defect  of  the  Will  quoad  that  Daughter.  For  this  is  in  the  Nature  of  a 
neoessaTT  imfdy'd  Condition,  viz.  That  all  of  them  should  enjoy  what  their  Father 
intended  them ;  for  over  the  Fee-Simple  Land  he  had  an  absolute  Power,  and  it  uin't 
be  intended,  but  that'  if  the  Father  had  thought  that  that  Daughter  could  have  taken 
nothing  by  his  Will,  he  would  have  made  his  Will  otherwise. 

A.  devisee  Land  whereof  he  was  Tenant  in  Tail,  to  B.  his  eldest  Daughter,  and 
he  devises  other  Land  whereof  he  was  Tenant  in  Fee  to  C.  his  second  Daughter,  on 
Condition  that  C.  release  her  Right  in  the  intail'd  Lands  to  B.,  and  afterwards  by 
a  Codicil  says,  That  if  a  third  Daughter  should  be  born,  then  all  the  Fee  Simple  Lands 
shaU  be  equally  divided  betwixt  C.  and  such  third  Daughter  :  Now  altho'  all  the  three 
riaughteia  shall  at  Law  take  their  Proportion  of  the  intail'd  Lands,  as  Coheirs  in  Tail, 
yet  the  ddest  Daiighter  in  Equity  shall  nave  an  Equivalent  out  of  the  Fee-Simple  Lands. 


Lord  GuEBNBET  versus  Rodbridgeb.  [1708.] 

[See  Mastey  v.  Jt^mson,  1847, 1  Exch.  Rep.  260.] 

Where  a  Decree  shall  bind  an  Infant.    See  1  Vem.  U2 ;  2  Yem.  224,  225 ;  1  Chanc. 
C.  256  ;  Abr.  Eq.  C.  28.1,  cfe. ;  Post,  18,  .'IG.  103. 

In  the  Lord  Keeper  Wright's  Time,  there  was  a  Decree  for  a  perpetual  Injunction 
to  quiet  the  Possession  of  a  Watercourse  to  the  Plamtiil's  House,  through  the  De- 
fendant's Ground,  unless  the  D^endant,  who  was  then  an  Infant,  shoidd  shew  Cause 
to  the  contrary,  within  six  Months  after  his  full  Age.  But  he  shewing  no  Cause, 
the  Plaintiff  apply'd  to  the  Court  to  confirm  the  Decree,  and  make  it  absolute.  The 
(Jaae  appeared  to  be  this  :  The  Duke  of  Norfolk^  from  whom  the  Plaintiff  purclias'd, 
was  Owner  of  AllMtrry,  and  had  a  Water-Course  to  hia  House,  through  the  Defendant's 
(iround,  which  ran  under  Ground  in  Pots.  The  Defendant's  Father  being  an  Infant, 
the  [4]  Dufce  obtained  a  Lease  of  this  Ground  from  the  (iuardian,  till  the  Defendant's 
Father  came  of  Age,  and  made  a  Cut  through  the  Ground  in  a  new  Place,  which  he 
quietly  enjoyed  after  the  Defendant's  Father  came  of  Age,  for  21  Years  before  he 
died.  The  Plaintii!  in  his  Bill  su^^iested.  and  endeavoured  to  prove  an  Agreement, 
but  that  did  not  expressly  appear. 

However,  'twas  urged,  that  it  should  be  presumed ;  for,  if  an  Owner  of  Ground 
stands  l^,  and  sees  another  build  upon  it,  and  says  nothing,  he  shidl  be  barred  from 
ever  reooming  it.  Q. 

Twa«  said  on  the  other  Side,  that  the  Water-Course  not  being  the  same,  there 
could  be  no  Prescription,  nor  was  there  any  Grant ;  and  if  there  was  a  Parol  Agree- 
ment, it  should  not  bind  the  Inheritance. 

Lord  Chancellor.  Wherever  a  Parol  Agreement  is  begtm  to  be  put  in  Execution, 
and  intended  to  be  continued,  there  though  there  be  no  Writing,  yet  this  (^ourt  shall 
inforce  the  Execution  thereof,  notwithstanding  the  Statute  of  Frauds  and  Perjuries. 

In  the  Case  of  Foxcroft  and  ,  there  was  no  Writing,  but  only  a  Parol  Lease  of 

Wiidhouse  for  a  great  Number  of  Years :  But  the  Lessee  having  begun  to  bidld,  he 
had  hia  Bargain  compleated.  and  for  that  very  Reason,  because  at  (^ommon  Law  it 
mi^t  be  within  the  Statute  of  Frauds ;  'tis  proper  for  the  Jurisdiction  of  the  C-ourt, 
rather  than  the  Common  Law.  Mutual  B^efit  is  an  Evidence  of  an  Agreement, 
as  suppose  two  Men  fnmt  a  River,  each  has  not  his  own  Ground  only,  but  the  other's 
between  him  and  the  Water,  so  they  cut  through  each  other's  Ground  for  Water, 
and  this  continues  20  Years,  I  will  presume  an  Agreement.  And  in  this  Case,  it  appears 
by  the  Evidence,  that  there  was  a  mutual  Benefit ;  so  he  confirmed  the  Decree. 

NoU  :  in  this  Case,  the  Chancellor  took  no  Notice  of  the  Infancy  of  the  Defendant's 
Father,  when  this  Water-Course  began  ;  seeing  after  his  full  Age,  he  acquiesced  under 
it  21  Years.  But  an  Objection  was  made,  that  the  Defendant's  Answer  by  his  Guardian 
when  he  was  an  Infant,  should  not  be  read  in  the  Cause,  and  it  was  allowed  r^;ularly 
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to  be  80  held  in  all  Courts ;  but  in  this  Oase,  the  Cause  was  brought  to  a  Hearing  at 
the  Defendant's  JElequest. — The  Infant  at  his  full  Age  might  (as  the  right  Way  is) 
have  apply'd  to  the  Court,  and  set  forth  how  he  is  grieved  by  the  Decree,  and  might 
hare  hkd  Leave  to  amend  or  alter  his  Answer,  or  any  Part  of  it,  or  put  in  a  new  one, 
but  he  not  having  done  so,  it  shall  be  presumed,  that  he  abides  by  that  Answer ;  and 
80  'twas  read  against  him. 

There  was  in  that  Case  of  Foxcroft  and  [Lester  v.  Foxcroft,  CoUes,  P,  C.  108] 

this  Circumstance,  that  there  were  Leases  drawn  and  intended  to  be  executed,  before 
the  Lessor's  Death,  who  then  lay  a  dying ;  but  the  Execution  of  them  was,  by  a  Fraud 
in  the  Heir  at  Law,  prevented.   (Q.  1  Vem.  262  ;  2  Vem.  306,  306.) 

[5]  Information  by  the  Atiorney  Gemebal,  on  the  Behalf  of  the  Master  and  Fellows 
of  Sidney-College  in  Cambridge  agamsi  Barnss  and  his  Wife.  [1708.] 

S.  C.  2  VenL  597 ;  3  Gh.  R.  150. 

Where  a  Will  is  void,  it  can't  operate  as  an  Appointment.   See  Stat.  29  Car.  9,  c.  4. 
See  2  Chan.  Cas.  109  ;  2  Chan.  R.  150 ;  2  Vem.  493 ;  3  Mod.  263 ;  2  Vern.  498. 

Dr.  Jt^/nson  gave  certain  Freehold  and  Copyhold  Lands  to  the  Master  and  Fellows 

of  Sidney-College,  by  his  Will,  which  was  found  in  a  Drawer  in  his  Closet  after  his 
Death,  signed  and  sealed,  and  all  wrote  with  his  own  Hand,  but  no  Witnesses  to  it ; 
but  he  niade  a  Codicil,  which  was  called  a  Codicil  to  be  annexed  to  his  Last  Will,  and 
was  attested  by  three  or  four  Witnesses,  as  he  la^  on  his  Death-Bed,  his  Will  not  beiojg 
then  produced,  but  was  in  his  Closet,  as  aforesaid ;  and  this  Will  was  proved  as  to  his 
Personal  Estate. 

The  Question  was.  That  tho'  this  might  not  operate  as  a  Will,  yet  it  might  operate 
as  an  Appointment  by  the  Stat,  of  43  Mk.  c.  4,  of  charitable  Uses :  And  'twas  urged, 
that  as  to  Copyhold  Lands,  where  they  are  surrendered  to  the  Use  of  a  Will,  there  the 
Will  is  but  an  Appointment ;  and  if  it  have  no  Witnesses,  *tis  well  enou^  :  So  as  to 
Frediold,  devised  l)y  Will  to  a  Charity,  take  the  Will  not  as  a  Will,  but  as  a  Paper, 
signifying  only  that  he  deagned  a  Charity,  and  'tis  a  sufficient  Conveyance  for  that 
Purpose,  tho'  it  would  not  be  so  in  another  Case.  And  Hob.  136,  and  the  Case  of 
Thvxiites  and  Dye,  first  in  this  Court,  and  then  in  the  House  of  Lords,  were  cited. 
'Twas  likewise  said,  that  the  Statute  of  Frauds  does  not  make  a  Will  not  attested  wholly 
void,  but  that  it  shall  not  operate  as  a  Devise  ;  it  may  operate  otherwise,  notwithstand- 
ing, as  in  the  Case  of  a  Surrender  ;  and  tho'  a  Codicil  be  not  annex'd  in  Fact,  yet  the 
Law  annexes  it.  as  in  the  Case  of  a  certain  Nobleman  (not  named)  but  quoted  by 
Dobbins,  who  made  Codicils,  and  gave  several  of  them  to  Servants,  as  Bequests,  for 
them  to  produce  at  his  Death,  which  they  did,  and  they  were  all  good. 

Twas  urged  on  the  other  side,  that  this  would  be  to  disappoint  the  Statute  of 
Frauds :  That  though  this  be  called  an  Appointment,  yet  it  so  far  retaains  a  Will, 
as  that  it  may  be  revoked ;  and  if  it  be  a  Will,  then  the  Statute  lays  hold  on  it. 

There  were  two  or  three  of  these  Writings  or  Wills,  besides  this,  in  the  same  Closet 
So  that  if  this  is  an  Appointment,  then  the  first  is  good ;  if  a  Will,  then  the  last  pub- 
lished is  good,  and  the  first  dated  may  be  last  published.  It  differs  from  a  Settlement 
to  such  Uses,  as  by  his  Will  he  shall  appoint ;  for  there  the  WiH  don't  pass  tJie  Estate, 
but  is  only  a  bare  Nomination,  as  in  Case  of  Surrenders. 

Lord  Chancellor.  As  to  the  Cases  cited,  the  Charity  of  Judges  have  carry'd  them 
too  far,  perhaps,  in  Cases  of  this  Nature.  But  by  the  Statute,  WiUs  not  so  and  so 
cvnmmstanced,  shall  be  void  to  all  Intents  and  Purposes.  Now  if  tiiis  be  good  as  an 
Apwintment,  then  'tit  not  void  to  all  IntentSf  &c. 

I  shall  be  very  loth  to  break  in  upon  the  Statute  of  Frauds,  and  there  is  no  Instance 
where  Men  an  so  eaaly  imposed  upon,  as  at  the  [6]  Hme  of  their  dying,  under  the 
Pretence  of  Oharity ;  and  there's  no  Precedent  of  this  kind  since  the  Statute  (tho* 
the  Attorney  General  said  he  could  produce  one,  which  he  was  desired  to  do,  and  to 

five  a  Copy  on't  to  the  other  Side).   The  Chancellor  said.  He'd  take  Time  to  ^ve  his 
udgment ;  but  he  seem'd  to  incline  very  strongly  against  the  Distinction  of  operating 
by  Will  or  Appointment,  which  he  said  the  Makers  of  the  Statute  never  thought  of. 

Note :  'Twas  said  by  the  Chancellor,  for  the  Information,  that  the  Statute  43 
Eliz.  cap.  4,  does  by  these  Words  Limitation  and  Appointment,  repeal  the  Statute  de 
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Amu,  as  to  this  Case ;  which  the  Counsel  of  the  other  Side  agreed  to,  tho'  there  were 
DO  fine  or  RecoTery. 

Vane  versus  His  Father  Lord  Babnabd.  [1708.] 

Q.  2  Vem.  738,  but  not  the  same  Pmnt.   See  1  Salk.  161,  Marriage  Articles,  a 
Covenaat  to  covenant,  <fc.    Q.  2  P.  \^il1.  (620). 

Lord  Barnard,  for  the  Advancement  of  the  Plaintiff,  a  younger  Son,  in  Marriage 

with   / dliff'x  Daughter,  enters  into  Articles  with  Sir  Jdliff,  to  this 

Effect :  ^  Jdliff  covenants  and  a^es  inter  al'  to  settle  Lands  free  from 

Incumbrances,  according  to  the  usual  Limitations  in  Miuniage-Settlemeats ;  and  in 
Gonaderation  thereof,  we  Lord  B.  covenants  and  agrees  to  settle  Lands  by  Name, 
the  Value  of  £2000  per  Ann.  (but  with  a  Life  or  two  upon  them)  upon  Trustees 
to  fike  Uses ;  but  with  these  Words :  That  in  such  Settlement  there  shall  he  Covenants, 
that  he  is  seised  in  Fee,  has  good  Right  to  convey,  and  that  the  Trustees  shall  enjoy  free 
from  Incumbrances.  It  happened,  that  these  Lands  were  charged  by  my  Lord  5.'s 
own  Marriage^ttlement  with  £6500  to  be  paid  to  such  Daughter  or  Daughters  as 
should  be  living  at  my  Lord's  Death,  and  not  provided  for.  The  bill  was  to  have  a 
spedfick  Performance  of  the  Articles  by  my  Lord's  paying  off,  or  otherwise  giving 
i^^teral  Security  against  this  contingent  Portion  of  £6500,  he  having  then  one 
Daughter,  about  16  Years  old.  It  was  urged  for  the  Plaintifi,  That  'twas  usual  for 
this  Court  to  decree  a  specifick  Performance  of  Articles  and  Covenants,  and  not  to 
depend  only  upon  the  uncertain  Reparation  by  Damages,  which  the  Personal  Estate 
may  perhaps  not  be  able  to  satisfy ;  and  this  was  not  controverted,  where  'twas  possible 
to  be  done.  But  the  Lord  Chancellor  held.  That  here  was  not  any  Covenant  that  the 
Lands  were  free  from  Incumbrances,  but  only  a  Covenant,  that  he  would  in  the  Settle- 
ment (which  was  after  to  be  executed)  covenant  for  that  Purpose ;  so  that  the  Parties 
tieemed  to  be  satisfy'd  with  a  bare  Covenant  only ;  and  the  Marriage-Articles  were 
<»ily  a  Covenant  to  covenafU  :  So  that  inserting  that  Covenant  in  the  future  Settlement, 
was  a  specifick  Performance  of  those  Articles,  and  was  all  that  my  Lord  agreed  to  do, 
or  that  the  Plaintiff  by  his  Bill  desired  to  have. 

My  Lord  Chancellor  said,  Notice  or  no  Notice  of  this  Incumbrance  was  very  material 
in  this  Case :  For  where  a  Covenant  is  in  this  Manner,  if  any  Incumbrance  is  discover'd 
between  the  executing  the  Articles,  and  1^  Sealing  ^e  Deed  of  Settlement,  whereof 
the  [7]  Party  had  no  Notice,  tiiat  Incumbrance  shall  be  discharged,  even  before  sealing 
the  Dieed  of  Settlement,  both  upon  Account  of  the  Fraud  in  concealing  such  Incum- 
brance, and  because  it  would  be  needless  to  enter  into  a  Covenant,  which  before  entring 
into,  is  already  known  to  be  broke ;  but  against  all  other  Incumbrances  discovered 
afterwards,  there  is  the  Party's  Covenant  only.  Now  where  you  have  a  Notice  of 
an  Incumbrance  before  executing  the  Articles,  'tis  a  stronger  Case  than  the  last ;  for 
you  consent  with  your  Eyes  open,  to  accept  the  Party's  Covenant  against  an  Incum- 
brance you  were  aw^are  of ;  and  when  you  have  chosen  your  Method  of  Secujity  your- 
self, this  Court  will  give  no  other,  nor  make  the  Party  do  a  further  Act,  than  by  ^e 
Articles  he  has  agreed  to  do ;  and  the  rather  in  this  Case,  for  that  the  Portion  is  not 
a  eertain  Incumbrance,  but  a  contingent  one ;  and  therefore  'tis  reasonable  to  suppose, 
that  my  Lord  Barnard  would  not  m  compelled  to  chai^  his  remaining  Estate,  at  all 
Hazards,  to  secure  against  an  Incumbrance,  that  was  but  contingent,  to  the  Prejudice 
of  his  eldest  Son,  especially  when  he  bad  provided  for  the  younger  Son  so  plentifully  ; 
and  decreed,  that  my  Lord  Barnard  should  execute  a  Deed  of  Settlement,  with  Cove- 
nants exactly  pursuant  to  the  Articles  only ;  but  because  the  Estate  was  subject  to 
a  present  Charge,  rtr.  to  the  payment  of  a  yearly  Sura  for  the  Daughter's  Mainten- 
ance from  her  Birth,  therefore  that  the  Loid  Barnard  should  pay  and  discharge  all 
Arrears  of  that,  and  the  growing  Annuity,  as  it  shall  arise,  taking  Acquittimces  from 
his  Daughter,  and  leaving  them  with  the  Plaintiff  for  his  Security. 

TVas  strongly  urged  by  Mr.  Vernon,  That  supposing  these  Articles  were  but  a 
Covenant  to  ofvenanl ;  yet  as  soon  as  the  Articles  were  perfonnedf  by  sealing  the  Deed 
td  Settiement,  then  they  might  come  the  next  Day  and  exhibit  their  Bill,  to  enforce 
an  EsLecution  specifically  of  the  Covenant  in  such  Deed  of  Settlement :  And  why  may 
not  the  Court  decree  that  to  be  done  now,  as  well  as  that,  which  after  Performance 
of  this  Decree,  they  will  immediately  decree  upon  a  new  Bill.  Lord  Chancellor  said. 
In  tilts  Case  they  could  not.  for  the  Incumbrance  was  not  necessary,  but  contingent : 
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And  if  you  brought  an  Action  at  Law  upon  such  a  Covenant,  you  should  not  recover 
two  Pence  Damages,  till  a  Breach,  which  possibly  may  never  happen.  Besides,  the 
Covenant  in  the  Deed  of  Settlement  is  not  to  be,  that  the  Estate  is  free  from  Incum- 
brances, but  that  the  Trustees  shall  enjoy  free  from  Incumbrances ;  which  so  long 
as  they  do,  the  Covenant  is  not  broke.  And  it  seems,  the  Portion  being  contingent, 
and  not  certain,  waa  the  Reason  of  this  Part  of  the  Decree ;  because,  'tis  plain,  by  the 
latter  Part  of  the  Decree,  where  the  Incumbrance  waa  certain  (viz.  the  Payment  of 
a  yearly  Sum),  the  Lord  Barnard  was  decreed  immediately  to  cUscharge  it ;  tho'  by 
the  Articles  he  did  but  covenant  to  covenant,  as  is  afotesaid,  and  there's  no  other  Differ- 
ence between  these  two  Matters. 

In  controverting  the  Point  of  Notice  in  this  Case,  it  appeared,  that  Sir  Edward 
yortkey  was  employ'd  as  Counsel  by  the  Plaintiff  and  Jolliff,  and  had  Notice,  as  he 
owned  ;  but  afterwards,  he  not  being  [8]  able  to  dispatch  it  fast  enough,  the  Matter 
was  taken  out  of  his  Hands,  and  one  Sir  -  ■  —  was  employed,  who  drew  the  Writing, 
and  finish 'd  the  Matter,  and  no  Proof  was  made  that  he  had  any  Notice  of  this  Incum- 
brance.  Whereupon  the  Question  was,  Whether  Notice  to  a  Counsel,  or  Agent,  that 
is  once  employ'd,  and  goes  not  thro'  with  the  Business,  shall  be  Notice  to  the  Party 
himself ;  for  twas  allow'd  of  all  Hands,  that  if  he  goes  through,  Notice  to  Counsel. 
Attorney,  Scrivener,  or  any  other  Agent,  is  sufficient  Notice  to  the  Party  himself. 
The  Chancellor  was  in  doubt,  but  another  Proof  of  Notice  accidentally  b«ng.cU8COTered, 
this  Matter  was  not  determined  :  for  it  appear'd,  that  in  these  Articles  Notice  was  taken 
of  my  Lady  Bamard*s  Jointure  in  these  very  Lands,  which  recessarily  leads  to  the 
Deed  whereby  that  Jointure  is  made  ;  and  in  that  Deed  there  was  this  Portion  charged 
upon  the  Lands  ;  and  whatever  is  contain 'd  in  a  Deed,  to  which  any  other  necessarily 
leads  you,  you  are  presumed  to  know ;  which  was  allowed  without  a  Word  more, 
quod  Mirum. 

Note  the  DifTereuce  between  a  present  Covenant,  that  Lands  are  free  from  Incum- 
brance, and  that  a  Man  shall  execute  a  Deed  with  Covenant,  that  the  Lands  are  free : 
And  between  a  Covenant,  that  Lands  are  free,  and  that  the  Trustees  shall  enjoy  the 
Lands  free. 


A  surrender  of  Copyhold  Lands,  on  Condition,  cfc.  Where  Equity  will  not  supply 
a  defective  Surrender  in  favour  of  a  Wife,  <Src.,  against  the  Heir.  See  1  Salk.  187  ; 
1  Vem.  132  ;  2  Vern.  585,  680 ;  and  N.B.  The  Cases  in  the  Chancery  Abridgement, 
124  ;  See  Lucas's  R.  471,  &  2  P.  Will.  490. 

Richard  Mapletoft,  the  Plaintiff's  Brotlier,  surrenders  Copyhold  Lands  worth  £200 
a  Year  (but  subject  to  a  Rent-Charge  of  £52  a  Year)  to  the  Use  of  himself  and  his 
Wife,  for  their  Lives,  and  the  Life  of  the  longer  Liver  of  them,  Remainder  to  bis  own 
right  Heirs.  The  bill  was  to  set  aside  this  Surrender.  It  appear'd  upon  the  Proofs, 
that  Richard,  at  the  Time  of  the  Surrender  was  so  very  ill,  that  he  was  not  expected 
to  live  many  Days ;  and  upon  surrendering  into  the  Hands  of  the  two  Customary 
Tenants,  he  declared,  That  lie  made  that  Surrender,  upon  Condition,  thai  if  he  recovered, 
then  the  Surrender  should  be  returned  to  him  again,  and  his  Wife  diould  only  have 
£100  a  Year  out  of  it.  Soon  afterwards  he  grew  better  (tho'  he  never  recovered)  and 
demanded  the  Surrender  back  again,  but  'twas  i-efused  ;  whereupon  he  left  his  Wife 
in  great  Concern,  and  made  a  second  Surrender  of  £100  a  Year  only  to  his  Wife  for 
Life,  and  soon  after  died.  The  Defendants  gave  Evidence  of  his  great  Love  to  liis 
Wife,  and  several  Declarations,  that  he  had  rather  his  Wife  should  have  his  Estate 
than  any  of  his  Relations ;  and  insisted,  that  by  Uie  Condition,  if  he  recovered,  was 
intended,  if  he  hved  to  be  quite  well  a^n.  But  the  Lord  Chancellor  declared  his 
Opinion  to  be.  That  by  the  Words,  if  he  recovered,  were  only  meant,  if  he  grew  so  well 
as  to  be  able  to  settle  his  Estate  better  than  his  Weakness  at  that  Time  would  give 
him  Ijeave ;  and  that  the  Surrender  of  the  whole  waa  but  a  provisional  Securitv  for 
the  Wife,  and  he  intended  to  give  her  all.  only  in  Case  he  could  not  live  to  settfe  his 
Affairs  better ;  and  as  for  his  Intention  to  give  her  all  mentioned  in  the  Proofs,  'twas 
plain,  such  Intention  [9]  did  not  continue  till  the  Surrender,  if  any  such  there  ever 
waa.  For  'twas  agreed  on  all  Hands,  the  Surrender  was  conditional,  and  decreed 
accordingly ;  but  looking  upon  the  Surrender  as  a  Security  to  the  Wife  for  the  £100 


MAPL£ax>FT  tvrsus  Mafletoft  and  Clebk.  [1708.] 


SUA  lEP.  la 


WOODMAN  V.  SKTJSE 


7 


a  Year,  he  decreed  Ooets  to  be  paid  out  of  the  Estate,  as  where  a  Person  comes  to 
ndeem,  dc. 

Note :  Bichemi  MafUloft  in  tliis  Cage  had  but  on  Estate  Tail  by  his  Grandfather's 
Will,  with  a  Power  to  make  a  Wife  a  Jointure,  which  Power  was  not  well  executed : 
but  because  the  Plaintiff  in  his  BiU  hod  offered  to  settle  £100  a  Year,  tiie  Oourt  decreed 
accordingly. 

Woodman  versus  Skuse.  [1708.] 

A  Bond,  <£c.,  made  under  Terror  and  Duress ;  but  confirmed  when  at  Liberty,  decreed. 
See  1  Ch.  R.  157 ;  2  Vem.  187,  252  ;  1  Vern.  98  ;  1  Gh.  Cas.  202. 

The  Defendant  coming  home  from  Blechingly  Fair,  finds  the  Plaintiff  naked  and 
just  going  to  Bed  to  his  Wife ;  he  thereupon  gets  a  Note  from  him  for  £500,  which 
was  in  June ;  afterwards  in  August  the  Plaintii!  gives  him  a  Judgment,  and  in  October 
following  surrenders  Copyhold  Lands  to  him  by  way  of  farther  Security.  The  Plaintiff 
brought  his  Bill  to  have  the  several  Securities  deUver'd  up.  alledging  a  Contrivance 
to  catch  him  in  that  Manner,  that  he  was  drunk,  and  did  not  Imow  what  he  did  j 
and  that  the  Defendant  with  an  Ax  threatned  to  cut  him  in  Pieces,  so  that  he 
was  under  Terror ;  and  that  the  Defendant  himself  had  said  in  Company,  that  the 
Securities  were  for  Money  lent.  The  Lord  Chancellor  observed,  there  was  no  Proof 
at  all  of  a  Plot  to  catch  the  Plaintiff  in  this  Manner,  nor  that  he  appeared  to  be  so  dis- 
(ndered  or  frighted ;  for  he  continued  in  the  same  Mind  when  he  was  in  cool  Blood,  at 
the  several  Times  of  giving  the  three  different  Securities;  and  'twas  proved,  that 
be  join'd  with  the  Defendant  in  giving  out  that  the  Note  was  given  for  a  Baraain  of 
Grass,  so  that  he  knew  what  he  was  about,  and  had  a  Mind  to  conc«al  it ;  (and  further 
said)  the  Defendant's  saying  in  Company  that  'twas  for  a  Bargain  of  Grass,  made  the 
Plaintiff's  Equity  the  worse,  for  'twas  a  Sign  the  Defendant  was  so  just  as  to  keep 
it  a  Secret,  which  was  certainly  the  Intention  of  the  Bargain  it  should  be.  If  a  Jury 
in  this  Case  had  given  Damages,  this  Court  could  not  relieve :  And  why  should  it 
when  the  Plaintiff  himself  has  three  Times  given  and  ascertain'd  Damages  against 
himself ^  It  shews  he  thought  the  Damages  bub  reasonable;  so  dismiss'd  the  Bill, 
but  without  Costs ;  because  the  Defendant  had  bragged  of  his  Bargain,  which  was 
a  Sun  he  thought  himself  rather  over-paid ;  and  therefore  the  Chancdlor  said  he 
would  relieve  against  the  Penalties.  (See  1  Chan.  Gases,  283 ;  Nek  Ch.  B.  437.) 

[10]  Terry  versus  Terry  and  Ragget.  [1708.] 

A  Trustee  lending  of  his  own  Head  an  Infant's  Money  to  one  that  broke,  must  bear 
the  Leas.  See  1  Vern.  295;  2  Vem.  224,  23G ;  Abr.  of  Equity  Cases,  280,  c&c; 
Ante,  3.  4. 

Where  a  Trustee  may  lay  out  the  Infant's  Money,  in  purchasing  Lands,  t&c  See 
Lucas's  B.  20. 

The  Bill  was  brought  against  the  Defendant's  Executors  and  Trustees,  for  the 
Plaintiff's  Wife,  during  her  Minority,  to  have  an  Account.  It  appeared  upon  the 
Proofe,  that  the  Defendant  Terry  had,  without  the  Consent  of  the  other  Trustee  Ragget, 
lent  £100  of  the  Infant's  Money  to  one  Fletclter  (who  was  then  looked  upon  as  a  solvent 
Person),  u|)on  his  single  Bond ;  and  Fletcher  afterwards  broke.  It  was  also  urged 
for  the  Plamtiff,  that  mey  had  with  the  Infant's  Money  purchased  a  Ckipyhold  Estate 
for  the  Infant,  at  a  much  higher  Bate  than  it  is  worth :  But  it  appeared  by  the  Proo&, 
that  the  Estate  lay  contiguous  to  another  of  the  Infant's,  and  was  more  valuable  to 
her  than  any  Body  else :  That  it  had  before  cost  more  than  they  gave  for  it ;  and 
that  it  was  purchased  at  the  Importunity  of  the  Infant's  Mother  and  Aimt,  who  both 
contributed  one  £3  the  other  £8  toward*  the  paying  for  it.  It  was  likewise  insisted 
on  for  the  Plaintiff,  that  the  Defendants  had  referred  a  Matter  to  Arbitration,  where 
the  Infant's  Bight  to  Land  was  concerned ;  but  that  appeared  only  to  be  a  Dispute 
that  arose,  toucbing  a  Hedge  which  was  supposed  to  be  made  crooked,  and  too  much 
into  a  Neighbour's  Land,  which  being  referred,  it  was  by  Award  set  straight,  and 
about  three  Shillings  spent  upon  the  Arbitrators. 

As  to  the  first,  the  Lord  ChanceUor  said.  That  for  Example's  sake,  the  Trustee 
lending  an  Lifant's  Money  in  sadk  Bdanner  of  his  own  Head,  and  upon  a  single  Bond 
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only,  should  be  answerable  to  the  Infant  for  the  Money,  and  so  the  Decree  was ;  but 
he  seemed  to  make  those  Olrcumatances,  and  especially  the  latter,  the  Ground  of  his 
Decree  ;  so  that  had  Land  Security  been  taken,  or  a  Joint  Bond  of  two  or  three  more 
solvent  Persons,  the  Loss  must  have  been  to  the  Infant,  which  I  particularly  observed. 

As  to  the  second,  the  Lord  Chancellor  confirmed  the  Purchase.  And  though 
Mr.  How  insisted,  that  Guardians  or  Trustees,  without  a  Power  given  them  for  tha,t 
Purpose,  could  In  no  Case  change  Money  of  an  Infant's  into  Land,  because  they  de- 
scended in  a  different  Manner,  one  to  the  Heir,  the  other  to  the  Executor ;  and  that 
in  this  Case  'twas  a  Prejudice  to  the  Husband,  who,  had  it  been  Money,  had  been 
imnwdiately  upon  the  Marriage  intitled  to  it;  whereas  now,  if  she  died  before  she 
came  of  Age,  he  would  lose  it :  Yet  my  Lord  Chancellor  said,  'twas  true  generally, 
Executors  or  Trustees  without  a  Power  can't  purchase  Lands  with  an  Infant's  Money  ; 
yet  where  'tis  an  honest  Purchase,  as  this  seems  to  be,  and  to  the  Infant's  Advantage, 
by  reason  of  the  Contiguity,  he  would  allow  of  such  chopping  and  changing,  especially 
when  attended  with  the  Circumstance  of  the  Mother  and  Aunt's  Desire.  Besides, 
he  observed  that  the  Plaintiff's  Wife  was  still  under  Age,  and  which  way  could  he 
tell  whether  slie  approved  or  disapproved  She  had  submitted  her  Will  to  her  Husband, 
80  could  not  make  Choice  if  she  were  at  Age  ;  and  he  would  not  decree  the  Purchase 
uau^t,  and  let  in  the  Husband  to  have  the  Money,  when  he  had  made  no  Settlement 
upon  the  Wife,  us  was  owned.  Mr.  How  urged,  that  during  [11]  the  Infancy,  it  might 
then  be  decreed  to  be  Personal  Estate,  that  so,  if  she  died  under  Age,  the  Husband  might 
have  it.  But  the  Chancellor  said,  Let  him  take  his  Chance  :  'Tis  certain  this  Court 
may  decree,  tliat  an  Executor  or  Trustee  shall  purchase  for  an  Infant ;  and  whatever 
this  Court  can  command  to  be  done,  without  Doubt  it  can  approve  when  done. 


Harris  versus  Hokwiell.  [17U8.] 

Lands  purcliased  after  a  Will  decreed  to  go  pursuant  to  the  Will,  though  no  Trust 

declai*ed.   See  Luc.  R.  98. 

The  Case  was :  A  Testator,  after  the  making  his  Will,  purchased  an  Estate,  and 
having  by  liis  Will  given  all  Ixis  Lands  from  his  Heir  at  Law  to  his  Nephew,  and  when 
he  was  a  dying,  he  told  liis  Heir  at  Law  that  he  would  have  him  by  no  Means  hinder 
his  Nephew  from  enjoying  it,  though  he  had  not  by  any  Writing  declared  the  Trust 
for  his  Nephew,  and  dies ;  and  the  Heir  at  Law  suffers  him  to  enjoy  it  eleven  Years, 
aud  then  pretends  he  thought  the  Lands  hud  passed  by  the  Will,  as  being  purchased 
before  the  Will  :  But  Lord  Chancellor  decreed,  that  this  Case  was  out  of  the  Statute 
of  Frauds,  and  that  the  Heir  letting  him  enjoy  it  so  long,  was  an  Execution  of  the 
Trust,  and  so  out  of  the  Statute.  He  cited  the  Case  of  Leister  and  Foxcroft 
(Ante,  p.  4  [CoUes,  P.  C.  108J)  in  the  House  of  Lords,  that  where  a  Parol 
Building  Lease  was  made  of  Ground,  and  when  the  Lessor  was  dying,  he  declared 
he  thought  he  ought  to  have  made  a  Lease  in  Writing :  But  the  Heir  told  him,  he 
should  not  discompose  himself,  for  that  he  would  supply  it ;  whereby,  and  by  other 
fraudulent  Means,  the  Lessee  was  hindered  from  seeing  the  Lessor,  and  having  it  done 
accordingly.  The  Lords  held  this  to  be  out  of  tlie  Statute,  and  made  it  good  to  the 
Lessor  ;  and  tho'  in  tliis  Case  no  express  Fraud  was  proved,  yet  hei-e  was  that  Possession 
for  eleven  Years,  which  is  a  strong  Presumption  that  tlie  Heir  at  Law  sufl'ered  it  as 
un  Execution  of  the  Testator's  Declaration. 

If  u  Mortgagee  afterwards  get  an  absolute  Deed,  but  suffers  Possession  to  go  some- 
time contrary  to  it,  it  will  again  make  it  but  a  Mortgage  :  So  if  a  Man  has  made  his 
Will,  and  his  Son  Executor,  and  when  he  is  dying  says  he  has  a  Mind  to  have  his  Wife 
Executrix,  and  the  Son  says,  don't  trouble  yourself  to  alter  it,  for  I  will  let  her  have 
the  Surplus,  and  act  as  Executor ;  this  Court  will  decree  it  accordingly. 
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Castkk  Administrator  of  MART  Bleisoe  his  Wife,  Plaintiff,  versus  Blettsoe  &  al\ 

Defendants.  [1708.] 

[&*a  Pmc  Chan.  267 ;  2  Vera.  617.   See  Parker  v.  Hodason,  1861. 1  D.  &  S.  574 ; 
Henty  v.  Wr<y,  1882,  19  Ch.  D.  503,-21  Ch.  D.  356.] 

NoteS.  G.  2  Vera.  617. 

Devise  of  a  Legacy  to  be  paid  at  21 ;  the  Legatee  dying  before  21,  it  never  vested. 
See  2  Vent.  342  ;  2  Salk.  415  ;  2  Ohane.  155  ;  2  Vem.  617,  fi73.    Q.  1  Vern.  402. 

Matthew  Bletsoe  by  his  Will  devises  his  Lands  to  his  eldest  Son  Satterthwaite  Bletsoe 
and  his  Heirs ;  but  it  was  his  Will  and  Mind  nevertheless,  tlmt  he  the  said  Satterthimite 
and  his  Heirs  should  pay  out  of  the  said  Lands  so  devised  to  him  the  Sum  of  £600, 
viz.  to  his  Daughter  Mary  Bletsoe  £200  at  her  Age  of  21  Years ;  and  to  his 
Son  John  Bletsoe  the  Sum  of  £200  at  his  Age  of  21  Yeaia ;  and  to  [1^  Matthew  Bletsoe 
the  sum  of  £200  at  his  Age  of  21  Years ;  and  if  it  should  please  God  to  take  away  out 
t&  this  Life  his  Son  SaUerthvsaiUr  before  he  attained  to  the  Age  of  21  Years,  then  his 
Will  was,  that  his  Son  Jchn  Bletsoe  should  not  have  his  £200  set  him,  but  it  should 
be  paid  to  his  Dai^hter  Mary  Bletsoe  and  Matthew  Bletsoe,  to  be  added  to  their  Portions ; 
and  he,  the  said  John,  to  have  all  .the  Estate  given  to  the  said  Satterthimite  ;  for  his 
Will  was,  that  he  should  have  it  to  him  and  his  Heirs,  and  for  him  to  pay  the  £600 
ns  was  express'd  in  such  his  Will ;  and  also  to  be  allowed  and  paid  out  of  his  Lands  to 
hLs  Children,  for  their  Maintenance  and  Education,  £4  per  Ann.  for  every  £100  yearly, 
till  they  came  to  their  several  Ages  of  21  Years,  and  until  their  several  Portions  were 
paid.  SatterthwaiM  died  before  his  Age  of  21  Years,  and  the  Plaintiflf  married  Mary, 
and  had  two  Children  by  her,  and  Mary  died  two  Months  before  her  Age  of  21 ;  and 
the  Question  was,  Wheuier  this  was  not  a  subsisting  Cha^  upon  the  Land,  and  an 
Interest  so  vested  in  Jfary,  as  to  intitle  the  Plaintiff  as  her  Administrator  to  the  Legacies, 
though  she  died  under  21  %  Twas  urged  for  the  Plaintiff,  that  the  Intent  of  the 
Will  was  for  their  Portions,  by  the  express  Word  Portions  in  the  Will  ;  and  by  the 
Civil  Law,  Portion  is  always  construed  to  be  for  their  Preferment  in  Marriage,  and 
that  may  happen  long  before  the  Age  of  21,  as  this  Case  was.  And  as  for  the  £100, 
which  fell  to  her  upon  Satterthwaite" s  Death,  no  Time  was  limited  for  Payment  of 
that,  therefore  the  Plaintifi  ought  to  have  a  Decree  at  least  quoad  that  £100.  It  was 
likewise  farther  urged,  that  4  per  Cent,  being  allotted  till  they  attained  their  Age  of 
21  Yeus,  was  in  the  Nature  of  Interest,  and  therefore  the  Testator  must  intend  this 
Derlse  as  a  Debitum  tn  prcesenti,  though  Solvendum  in  futuro,  because  Interest  imports 
a  Debt :  But  the  Chancellor  dismiss'd  the  Bill  quoad  both  Demands  with  Costs,  because 
here  were  no  words  in  his  Will  which  vested  any  Interest  in  these  Legacies  before  the 
Age  of  21  Years ;  and  as  to  the  £100  to  Matthew,  he  said  'twas  to  he  governed  by 
the  other  L^aci^ 

Hedges  versus  Hedges.  [1708.] 

See  2  P.  Will,  from  435  to  449. 

A  Construction  of  Wills,  and  of  the  Custom  of  London.   See  this  Case  imperfectly 

reported,  2  Vern.  615. 

Sir  William  Hedges  being  a  Freeman  of  the  City  of  London,  and  having  Children 
by  two  Venters,  and  being  desirous  to  make  a  Difference  between  them  in  Point  of 
Fortune,  he  had  by  his  Wll  given  to  two  of  them  a  Specifick  Legacy  of  a  Bond  for 
£3000,  but  being  dubious  whether  it  were  more  agreeable  to  his  Intent  and  Meaning 
to  give  it  by  his  Will,  or  by  Act  in  his  Life-time,  he  thereupon  sent  for  his  Lawyer  to 
consult  with,  and  his  Lawyer,  through  Unskilfulness,  advised  him  to  do  it  by  Act 
executed  in  his  Life-time ;  whereupon  a  Line  was  by  the  Lawyer  drawn  over  those  Words 
•n  the  Will,  which  gave  the  £3000  Legacy.  And  the  Bond  was  altered,  and  a  new 
Security  given  in  the  Name  of  Sir  James  Bateman,  in  Tnist  for  those  Children,  and 
the  WUl  newly  published,  and  soon  afterwards  Sir  William  Hedges  died.  And  if 
these  Children  should  have  an  equal  Share  of  one  Third  of  the  [13I  Kstate  with  the 
other  Children,  and  also  retain  to  themselves  the  £3000,  was  the  Question  7  Twaa 

av.-i* 


Digitized  by 


xo 


OXWITH  V.  PLTJMMER 


OILS.  B£F.  li. 


urged  to  be  the  plainest  Intent  of  Sir  WiUiam  ima^nable  that  they  diould,  and  th&t 
it  Tould  be  contrary  to  Bquity  that  the  Mistake  oi  the  Lawyer  ^ould  frustrate  bo 
manifrat  an  Tntent,  and  the  rather,  because  the  Obliteration  was  done  by  the  Lawyer, 
without  Sir  William's  Directions ;  'twas  further  lU'ged,  that  rather  than  this  should 
be  construed  as  an  Advancement  of  them  in  Sir  William's  Life-Time,  so  as  to  m^ke 
them  bring  it  into  Hotchpot  if  they  would  come  in  for  a  Distribution  of  the  third  Part 
with  the  other  Children,  Equity  ought  to  construe  it  as  a  Devise  of  so  much  out  of  the 
Freeman's  Part,  of  which  he  had  a  Power,  viz.  the  dead  Man's  Part,  or  else  to  construe 
it,  as  a  Legacy  causa  Mortis. 

But  per  Cut'.  This  can't  be  construed  as  a  Legacy  causa  Mortis.  That  is,  where 
a  Man  lies  in  Extremis,  or  being  surprized  with  Sickness,  and  not  having  an  Oppor- 
tunity of  making  his  Will,  but  lest  he  should  die  before  he  could  make  it,  he  gives  with 
his  own  Hands  his  Goods  to  his  Friends  about  him ;  this,  if  he  dies,  shall  operate  as  a 
Legacy,  but  if  he  recovers,  then  does  the  Property  thereof  revert  to  him  ;  but  in  this 
Case,  the  Testator,  Sir  WUliam  acted  deliberately,  and  made  his  Election,  that  they 
should  take  by  a  Gift  in  his  Life-time,  and  for  that  Purpose  altered  the  Securities,  and 
re-published  his  WUl,  and  so  determined  that  they  shouJd  not  take  it  by  hi^  WilL  My 
Lord  said,  he  believed  the  Intent  of  Sir  William  was,  as  has  been  suggested.  But  if 
Men  will  deliberately  lay  down  Premisses,  and  from  them  draw  false  Conclusions,  tln'fi 
Court  has  no  Jurisdiction  to  set  right  such  Mistakes.  In  this  Case  Sir  William,  by  the 
Advancement  of  them  in  his  Life-Time,  thought  they  would,  notwithstanding  tliat, 
have  shared  equally  with  their  other  Brothers  and  Sisters ;  but  it  seems  he  and  his 
Lawyer  thereupon  drew  Conclusions  contrary  to  the  Law  and  Custom  of  London,.  But 
he  said,  that  he  would  not  compel  them  to  throw  their  £3000  into  Hotchpot,  but  leave 
them  to  their  Election,  according  as  they  found  the  Value  of  the  third  Part.  But  if  the 
third  Part  was  of  greater  Value  than  to  bring  in  £1500  a-piece,  that  before  they  should 
come  into  any  of  that,  they  should  bring  their  £3000  into  Hotchpot.  {Q.  post,  137. 
153,  <S;c;  2  P.  Will.  440,  cfic,  and  560.) 

Oxwrm  versus  Plummkr,   Upon  an  appeal  from  the  Master  of  the  Bolls's  Decree. 

[Feb,  5.  1708.] 

[See  Edmes  v.  Powell,  1856,  8  De  0.  M.  &  G.  582.] 

See  this  case  imperfectly  reported,  2  Vem.  636.    Where  a  defective  Surrender, 
shall  be  made  good,  c^c.    See  2  Chanc.  R.  218 ;  2  Vem.  565,  G09,  680,  £c  ;  Vide 
ante,  8 ;  Post,  95,  96. 

A.  upon  the  marriage  of  his  Son  makes  a  Feoffment  of  certain  Freehold  Lands,  by 
the  Name  of  such  and  such  Farms,  in  Trust  for  the  Son  for  Ufe,  then  for  his  intended 
Wife  for  Life,  then  to  his  first  Son,  dtc,  and  for  want  of  such  Issue,  in  Trust  for  the  right 
Heirs  of  the  Son.  It  happened  that  eight  Acres,  Part  of  one  of  these  Farms,  was  Copy- 
hold, and  there  was  a  Covenant  in  the  Deed,  that  A.  should  surrender  those  eight  Acres 
to  the  Uses  as  the  Freehold  Lands  were  therein  limited.  The  Son's  Wife  dies  without 
Issue,  whereby  the  Trust  of  the  Fee-simple  was  in  the  Son,  who  mortgages  the  Farm, 
whereof  the  eight  Acres  were  Parcel,  by  the  Name  of  such  a  Farm,  [14]  with  the  general 
Words,  all  and  singular  the  Lands  and  Tenements  Parcel  thereof,  or  usually  occupied 
therewith,  die,  but  does  not  mention  the  eight  Acres  of  Copyhold  by  Name,  nor 
is  there  any  Covenant  in  the  Mortgage-Deed  to  surrender  them  (see  also  post,  121. 
and  note  2  P.  Will.  490).  The  Son  dies,  and  the  Equity  of  Redemption  descends  to 
his  Sister  and  Heir,  who  is  foreclosed  by  Decree  of  this  Court,  and  afterwards 
conveys  the  Equity  of  Redemption  to  the  Mortgagee.  A.  the  Father  who  made 
the  Settlement  being  indebted  to  Plummer  by  Judgment,  at  the  Request  of  hit; 
Daughter,  the  Sister  and  Heir  of  his  Son,  surrenders  the  eight  Acres  of  Copyhold 
to  Plummer,  as  a  further  Security ;  Plummer  brings  his  Ejectment  and  has 
Judgment  for  the  eight  Acres.  The  Mortgagee,  Defendant  in  Ejectment,  brings 
his  Bill  to  be  relieved.  'Twas  urged  for  the  Plaintiff,  that  if  Cestui  que  Trust  Mort- 
gages Lands,  and  there  is  a  Defect  in  the  legal  Conveyance  (as  in  this  Case  the  Defect 
of  a  Surrender),  yet  that  shall  be  supply'd  in  Equity :  for,  if  afterwards  the  Trustee 
could,  by  any  Conveyance  by  him  made  of  his  legal  Interest,  defeat  the  former  Con- 
veyance of  the  Cestui  que  Trust,  no  Purchaser  could  be  safe.  And  Mr.  Paunceford 
cited  two  Gases,  vie.  One.  where  a  Man  makes  a  Feoffment  in  Fee,  upon  a  valuable 
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Conaderation  without  Livery,  then  gives  a  Judgment  to  J.  S.  who  gets  Posae^on,  yet 
the  want  of  Livery  was  supply'd.  The  other  was  the  Case  of  Taylor  and  Wheeler 
(2  Vera.  565,  vide  ib.  609,  680,  1G3 ;  Abr.  Eq.  C.  122,  dc).  A  Man  seised  of  Copyhold 
Unds  in  Fee  makes  a  Mortgage  of  them  and  Covenants'  to  surrender,  but  four  or  five 
Years  past,  and  no  Surrender  is  made,  then  the  Mortgagor  becomes  a  Bankrupt.  The 
Creditors  get  Possession,  by  Virtue  of  a  Statute,  upon  a  Bill  brought  by  the  Mortgagee. 
This  Chancellor  decreed  the  Mortgagee  to  hold  the  Lands  against  the  Assignees  of  the 
Commisuoners  of  Bankrupt. 

Lord  Chancellor.  In  this  Cose  the  Copyhold  Lands  were  never  by  the  Mortgage  put 
under  any  specifical  Lien,  and  if  not,  then  this  differs  from  the  C'ases  quoted  by  Mr. 
fawuefmd.  It  appears  that  the  Settlement  lay  before  the  Counsd  of  the  Mortgagee, 
because  the  Mortgage  Deed  recites  it  so,  that  he  wa.i  not  ignorant  that  Part  of  the  Lands 
nre  Copyhold.  Now,  why  sliould  the  Mortgagee  not  take  a  Covenant  to  surrender, 
unless  'twas  thought  the  Freehold  Lands  were  sufficient,  and  so  never  intended  to  pasH 
the  Copyhold  ]  And  I  will  not  by  such  general  Words  pass  Lands  again&t  the  Intention 
of  the  Parties.  Suppose  a  Man  grants  a  Farm  by  Name,  and  all  his  Lands,  dc,  usually 
held  and  occupied  therewith  ;  and  it  happens  that  some  of  these  Lands  are  Copyhold, 
Will  this  be  a  Forfeiture  1  aiurely  not.  Where  a  Mortgagee  recites  a  Settlement,  in 
which  the  Copyhold  Ijands  appear,  and  yet  he  takes  no  Care  to  get  a  Conveyance  of 
them,  nor  so  much  as  names  them  ;  I  should  hold,  that  if  the  Freehold  Ijands  wore 
niflieient,  the  Copyhold  should  not  pass  by  the  Deed,  thougli  there  were  no  Creditor  or 
Purchaser  in  the  Case  :  And  if  so.  then  the  Defendant  hath  both  Law  of  his  Side,  and 
the  better  Equity.  And  he  rely'd  upon  that  substantial  difference,  where  there  i.^  a 
Rpeeifick  Lien,  and  where  not :  which  distinguish&<t  this  Case  from  that  of  Taylor  and 
nheeUr  (2  Vern.  565).  For  there  the  (-opyliold  Lands  wore  specifically  bound  by  the 
Mortgage,  and  the  Crethtors  of  the  Bankrupt  had  no  specifical  Lien  at  all  upon  them  ; 
they  [15]  did  not  lend  their  Money  upon  the  Credit  of  those  Lands ;  but  the  Bankrupt 
being  indebted  to  his  Creditors,  they  were  scrambling  for  what  they  could  get.  So  the 
Creditors  upon  Judgment  had  a  general  Ijen  only  :  They  did  not  lend  upon  the 
Security  of  those  very  Lands,  but  were  repaying  themselves  as  well  n,^  they  ronid  ;  and 
therefore  those  Ca.se8  are  g(X)d  Equity  ;  for  the  Equity  that  wont  along  with  the  legal 
bterest,  there  being  no  specifical  Lien,  was  not  so  good  as  the  bare  Equity  only  of  the 
other  f^de. 

Ih  gonenilly  true,  that  I^aw  and  Eqtiity  together  shall  prevail  against  Equity  only  : 
but  then  'tis  with  thu  Distinction,  that  tlie  £q\u'ty  tliat  goes  along  with  the  w  is  of  the 
same  Nature,  and  as  strong  as  the  other  Equity.  He  took  a  Difference,  where  a  Man 
originally  lends  Money  upon  a  Security,  and  where  a  Man  having  Money  due  to  him 
upon  Bond,  comes  to  the  Debtor,  and  tells  him  he  will  trust  him  no  longer  upon  Per- 
»nal  Security  only,  or  that  if  he  won't  give  him  real  Security,  he  will  immediately 
arrest  him ;  and  thereupon  he  assigns  or  mortgages  Lamis,  which  is  the  same  Thing  ; 
and  where  a  Man,  who  is  already  trusted  with  Money,  seems  to  grow  in.-*oIvent,  where- 
upon hid  Creditors  endeavouring  to  boulster  up  their  Security  as  well  as  they  can,  find 
out  Copyhold  Ijands,  and  get  a  Surrender  of  them.  For,  in  the  fir? t  he  trusts  his  Money 
upon  the  real  Security,  in  the  latter  he  does  not.  So  the  Bill  was  dismissed,  and  the 
Decree  of  the  Master  of  the  Rolls  affirmed. 

In  this  Case  'twas  said  by  Vernon,  that  by  the  Rule  of  Law  and  Equity  both,  being 
too  hard  for  Equity  only,  it  must  be  intended  where  there's  no  Notice.  Lord  Chancellor. 
That  is  no  Exception.    For  he  that  has  Notice  has  no  Equity  at  all 

Anonymus.  [1708.] 

(Seeffeiiy  V.  Welby,  1813,  2  V.  &B.  190;  Schroderv.  Schroder,  1854,  Kay,  585;  2.1  L.  J. 
Chan.  917.   Seeafao  3  &  4  Will.  4,  c.  lOB.  s.  3.] 

Cowper,  Chancellor. 

Vide  ante,  p.  3. 

Intailed  Lands  devised.    Vide  ante  [Gilb.  Rep.  1 1],  Harris  versus  Hortcell. 

The  Case  was  this.  A.  was  seised  of  two  Acres,  one  in  Fee,  t'other  in  Tail ;  and 
having  two  Sons,  he  by  his  Will  devises  the  Fee-Simple  Acre  to  liis  eldest  Son,  who  wa4 
Inue  in  Tail ;  and  he  devised  the  Tail  Acre  to  the  youngest  Son  and  died  :  The  eldest 
Son  entered  upon  the  Tail  Acre ;  whereupon  the  youngest  Son  brought  his  Bill  in  this 
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Court  against  his  Brother,  that  he  might  enjoy  the  Tail  Acre  derised  to  him,  or  else  have 
an  Equivalent  out  of  the  Fee  Acre  :  because  hU  Father  plainly  designed  him  something. 
Lord  Chancellor.  This  Devise  being  design'd  as  a  Provision  for  the  younger  Son,  the 
Devise  of  the  Fee  Acre  to  the  eldest  Son  must  be  understood  to  be  with  a  tacit  Condition, 
that  he  shall  suffer  the  younger  Son  to  enjoy  quietly,  or  else,  that  the  younger  Son 
shall  have  an  Equivalent  out  of  the  Fee  Acre,  and  decreed  the  same  accordingly. 

[16]  Lord  Altham  %^rsus  Tlie  Earl  of  Anglesey.  [1709.] 

What  will  make  a  good  Tenant  to  the  Prcecipe,  for  suffering  a  Eecovery.  See  2  Salk. 
568 ;  1  Show.  347 ;  Cumb.  425.  See  Lucas's  R.  40,  dc. — Depositions  of  Witnesses. 
—Construction  of  the  Statute  29  Car.  2,  c.  3,  as  to  Declarationii  or  Trusts,  d-c. 

On  an  Issue  directed  out  of  Chancery,  to  be  tried  in  B.  R.    Tlie  Case  appeared  to  be  thus  : 

Tenant  in  Tail,  Remainder  in  Tail,  with  Remainders  over.  Tenant  in  Tail,  having 
a  Mind  to  dock  the  Intail,  and  bar  the  Remainders,  levies  a  Fine  with  Proclamation  sur 
Conusance  de  droit  coma  ceo,  &c.,  to  J.  S.  and  hia  Heirs,  in  order  to  make  him  Tenant  to 
the  Praecipe ;  but  no  Use  of  this  Fine  was  declared.  Seven  Years  afterwards  a  Precipe 
was  brought  against  J.  S.  who  came  in  and  vouched  the  Conusor  of  theFine,  who  vouched 
over  the  common  Vouchee  ;  and  the  Question  here  was,  if  J.  S.  were  a  good  Tenant  to 
the  Praecipe,  and  the  common  Recovery  well  suffered. 

Another  Point  was.  if  Depositions  of  Witnesses,  taken  by  Virtue  of  aCommi.«ion,  out 
of  the  Court  of  Chancery  in  England,  for  the  Examination  of  Witnesses  in  Ireland,  in  a 
Cause  between  the  same  Parties,  and  their  proving  Copies  of  the  said  Fine  and  Recovery 
in  Ireland,  were  good  Evidence,  and  shoukl  be  aUowed  to  be  read  as  such  here,  seeing 
the  Witnesses  only  Bwore  that  they  were  true  Copies  at  the  Time  of  their  Examination. 
But  this  Objection  was  answered,  in  as  much  as  it  appeared,  that  those  Copies  were  kept 
in  the  HancU  of  a  certain  Person,  without  any  Alteration. 

As  to  the  first  Question,  it  was  resolved  by  Hdt,  Powel,  Powis,  and  Gould,  that  the 
said  J.  S.  was  a  good  Tenant  to  the  Prcpcipe,  and  that  the  Recovery  was  well  suffered, 
and  all  the  Remainders  barred. 

This  Question  doth  arise  principally  upon  the  Statute  of  Frauds  and  Perjuries,  29 
Car.  2,  c.  3,  Whereby  'tis  enacted,  that  all  Declarations  or  Creations  of  Trusts,  or  Con- 
Adences  of  any  Lands.  Tenements,  or  Hereditaments,  shall  be  manifested,  and  proved  by 
some  Writing  signed  by  the  Party,  who  ib  by  Law  enabled  to  declare  such  Trust,  or  else 
by  his  last  Will  in  Writing,  or  else  they  shall  be  utterly  void,  provided  always,  that 
where  any  Conveyance  shall  be  made  of  any  Lands  or  Tenements,  by  which  a  Trust  or 
Confidence  ^uiU  or  may  arise,  or  result  by  Implication  or  Construction  of  Law,  or  be 
transferred  or  extinguished,  by  an  Act  or  Operation  of  Law,  then,  and  in  every  such 
Case,  such  Trust  or  Confidence  shall  be  of  the  Hke  Force  and  Effect,  as  the  same  would 
have  been  if  this  Statute  had  not  been  made. 

It  was  unanimously  agreed,  that  this  Statute  did  not  extend  to  thi.j  Case,  viz.  where 
there  is  only  Cognijsor  and  Cognizee,  and  that  it  extended  only  to  third  Persons  ;  though 
it  was  objected,  that  in  this  Case,  when,  by  the  Fine,  the  le^l  Estate  was  convey'd  to 
J.  S.  and  his  Heirs,  and  no  Use  declared  of  it,  that  the  Use  did  result  to  Conusor 
and  his  Heirs,  and  then  before  the  Praecipe  was  brought,  the  legal  Estate  was  out 
of  the  Conusee^  by  Virtue  of  the  Statute,  for  transferring  Uses  into  Possession.  But 
Edit  G.  J.,  and  Potod  held  in  this  Case,  that  [1^  when  a  Fine  is  levied,  or  a  Feoffment 
made  to  a  Man  and  his  Heirs,  the  Estate  is  in  the  Conusee  and  Feoffee,  not  as  an  Use, 
but  by  the  Common  Law,  and  may  be  averred  to  be  so  ;  and  for  the  Form  of  pleading 
the  Averment,  you  may  see  Co.  Ent.  21 9,  220,  where  a  Fine  was  levied,  and  the  Conusee 
in  pleading  averred,  Cujus  quidem  finis  prcetextu  prcBdicV  J.  S.  fuit  msitus  de,  (S;c.,  cum 
pertinenV  in  Dominico  suo  ut  de  feodo  •  and  in  Plowd.  477,  478,  a  Feoffment  was  pleaded 
HabendumXjoA.B.vA  his  Heirs  for  ever,  virtute  cujus  Feoffment' idem  A.  fuit  seisitus  de,i&c, 
cum  pertinent'  in  Dominico  suo  ut  de  feodo  :  And  in  this  Case  it  plainly  appears,  that  the 
Intent  of  the  Fine  was  to  make  the  said  J.  S.  a  Tenant  to  the  Praecipe,  for  the  common 
Recovery  ;  and  when  the  common  Recovery  u  effected,  a  Use  shall  arise  by  Operation 
of  Law  from  the  Conusor  and  his  Heirs,  *  from  whom  the  Estate  first  moved. 

Hdt,  C.  J.,  held,  That  Uses  were  not  within  this  Statute,  but  that  the  Statute  did 
restrain  only  the  Operation  of  Trusts  and  Confidences  in  Chance^ ;  but  all  the  cfther 
Justices  held  the  contittry,  and  that  Uses  were  within  it ;  for  the  Common  Law  makes 
no  distinction  between  l^usta  and  Confidences,  and  Uses ;  and  there  was  no  Founda- 
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tion  to  make  a  Difierence  between  Trusts  and  Uses,  since  the  Statute  27  H.  8,  though 
they  hare  done  it  in  Chancery.  And  now,  since  the  Statute  of  Frauds,  29  Cor.  2,  c.  3, 
DO  Struiger  can  take  a  Use  by  any  Parol  Averment. 

If  a  Fine  be  levied  to  a  Man  and  his  Heirs,  to  the  Use  of  him  and  his  H^rs,  in  this 
Case  he  shall  take  by  the  Common  Law,  and  not  by  way  ol  Use  (Dyer,  155, 133, 134) ; 
and  in  this  Case  diere  may  be  a  Parol  Averment,  to  prevent  a  resulting  Use  to  the 
Ctmusor  in  Fee ;  for  when  the  Fine  is  levied,  an  Use  doth  immediately  arise,  either 
to  the  Conusor  and  his  Heirs,  or  to  the  Conusee  and  his  Heirs  ;  and  when  there  is  a 
subsequent  Deed,  it  only  shews  what  the  Intent  of  the  Parties  was  at  the  Time  of  the 
Fine  levied,  9  Co.  Douman's  Case  :  So  that  when  a  Fine  ia  levied,  an  Use  doth  arise 
by  Implication  of  Law  to  the  Conusee  and  his  Heirs,  and  consequently  this  Case  is 
excited  out  of  the  Statute.  The  Fine  and  Recovery  here  make  but  one  Conveyance  ; 
and  if  the  Use  should  result  to  the  Conusor  and  his  Heirs,  it  would  destroy  the  middle 
Part  of  the  Conveyance,  and  defeat  the  plain  Intention  of  the  Parties,  which  was  to  put 
the  Use  in  the  Conusee ;  and  this  is  evident,  because  the  Conusor,  by  suffering  himself 
to  be  vouched,  has  own'd  it.  And  how  could  Tenant  in  Tail  make  himself  Tenant  in 
Fee,  if  so  be  this  must  be  construed  a  resulting  Use  1 

As  to  an  Objection  that  was  made,  tliat  there  might  be  a  long  Time  between  the 
Fine  and  Recovery  ;  admitting  that  there  had  been  a  long  Time  between  the  Fine  and 
Recovery,  yet  there  it  may  be  made  good  by  a  Parol  Averment,  before  the  Statute  of 
Frauds,  and  by  Writing  [18]  since,  upon  the  reason  of  Dowman's  Case,  if  nothing  were 
done  intermediate  to  the  contrary.   Dyer,  136. 

Gould  said.  That  if  a  Fine  iS^ur  Conusans  de  droit  come  ceo,  <Stc.,  were  levied,  a  Use 
did  result  to  the  Conusor ;  but  if  the  Conusee  did  grant  and  render  the  Lands  to  the 
Conusor  in  Tail,  the  Conusee  was  seised  of  the  Reversion  to  his  own  Use.  Moor,  156 ; 
Dyer,  311.  So  if  a  Feoffment  be  made  to  A.  and  his  Heirs,  upon  Condition  to  infeofE^. 
and  his  Heirs,  without  limiting  or  declaring  any  Use ;  in  this  Case,  when  A.  has  in- 
feoffed  B.  and  hu  Heirs,  an  Use  shall  arise  to  B.  and  his  Heirs ;  luid  in  all  Cases  of 
Common  Becoveries  a  Tenant  to  the  Prcedpe  shall  be  presumed,  and  that  as  well  in  a 
new  Recovery  as  in  an  old  one. 

As  to  the  second  Point,  it  was  likewise  unanimously  resolved,  That  these  Depositions 
might  be  read  as  Evidence,  and  that  the  Copies  proved  upon  the  Commission  were 
good  Evidences  of  the  Records  of  the  Fine  and  Recovery  in  Ireland.  'Tis  true,  Evidence 
cim  voce  ia  always  best ;  and  though  the  Law  indeed  requires  the  best  Proof  that  can 
be  had,  yet  when  better  can't  be  had,  it  is  satisfied  with  that  which  can  be  had.  Now, 
in  this  Case,  there  is  no  Way  to  fetch  the  Person  out  of  Ireland,  who  examined  these 
Copies ;  no  Svbpcma  runs  thither ;  neither  can  any  Person  be  oUiged  to  go  into  Ireland 
to  fetch  Copies  frran  thence  :  So  that  the  Rule,  that  the  best  Witnesses  Evidence  must 
be  had,  must  be  understood  where  the  Party  is  to  swear  a  Thing  of  his  own  Knowledge ; 
this  is  like  the  common  Case,  where  the  Depositions  of  a  Person  that  is  sick  or  dead,  or 
beyond  Sea,  are  admitted  as  Evidence.  Holt  said,  That  Witnesses  viva  voce,  and  Deposi- 
tions, might  be  made  Use  of  to  the  same  Point,  and  so  have  the  best  Evidence,  without 
taking  away  the  other  Evidence,  or  hindering  the  Reading  of  Depositions  ;  and  so  is 
the  common  Course  about  foreign  Affairs. 

*  See  the  Case  of  Long  and  Buclcridge,  Trin.  4  Ge&rgii  [I71fi],  adjudged,  That  the 
Averment  of  Cujus  quidetn,  finis  proetextu,  dc. ,  is  only  Expressio  eorum  qucB  tadte  inrani, 
nihU  operalur,  and  that  prima  facie  the  Fine  sliall  the  Estate  to  the  Conusee ; 
and  to  bring  the  Use  back  to  the  Conusor,  the  Conusor  must  shew,  that  the  Intent  was 
not  to  give  it  to  the  Conusee,  for  else  the  Conusee  shall  be  deraQ.ed  to  take  the  Estate 
by  the  Ccnomon  Law  .And  this  Case  of  Lord  Anglesey  and  Altham  was  there  held  to 
be  good  Law. 

Shotbolt  versus  Biscxjw,  &c. 

Friday,  May  30, 1712.   J.  G.  in  Court, 
Bill  of  Interpleader  to  redeem,  notwithstanding  a  Judgment  had,  and  Fine  levied. 
What  Chai^^  and  Incumbrances  on  Laiuds  shul  be  barred  by  Fine,  or  not.    1  Chan. 
Cis.  49,  720.    See  2  Chan.  C.  257 ;  1  Vem.  152, 132 ;  2  Vern.  56, 189,  662. 

The  Case,  as  it  appeared  upon  the  Pleadings,  was  thus  :  'William  Shotbolt,  on  his 
Marriage  with  A^ice,  Daughter  of  one  Mr.  Biscow,  gave  a  Bond  of  £600  to  the  said 
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Mr.  Biscov),  with  a  Warrant  of  Attorney,  to  confeaa  Judgment  thereon  ;  and  this  Judg- 
ment was  defeasanced  on  Payment  of  £300  to  Alice,  in  Gase  she  survived  her  Husband  : 
Afterwards,  about  the  Year  1706,  the  Plaintiff  agreed  with  William  Shotbdt  for  the 
Purchase  of  his  whole  Estate  for  £900  whereof  £700  was  to  be  paid  down  ;  and  in 
Regard  the  said  Estate  was  subject  to  an  Annuity  of  £20  per  annum,  during  the  Life 
of  a  certain  Person,  'twas  agreed  that  the  PlsintifE  should  retain  the  other  £200  in  his 
Hands,  to  indemnify  himself  against  the  said  Aimuity ;  and  that  after  the  said  Purchase 
compleated,  he  should  convey  back  the  Estate  for  a  Term  of  Years,  redeemable  on 
his  Payment  of  the  said  £200  and  Interest,  after  the  falling  in  of  the  said  Annuity. 
Accordingly,  William  Shotbdt  and  Alice  his  Wife,  by  Indenture  of  Lease  and  Release, 
and  Fine,  convey  the  Estate  to  the  Plaintiff  and  his  Heirs,  and  the  Wife  at  the  same 
Time  [19]  delivered  up  the  Bond  to  be  cancelled  soon  after  the  executing  of  these  Deeds 
and  Fine ;  in  regard,  William  Shotbdt  was  indebted  to  his  Brother  Batt<Ulion  Shotbdt,  in 
the  Sum  of  £200  and  upwards,  'twas  agreed  for  securing  that  Sum,  the  Plaintiff  should 
mortgage  the  said  Estate  to  the  said  Battallion,  redeemable  on  his  Payment  of  the 
said  £200  and  Interest ;  and  accordingly  the  Plaintifi  executed  a  Lease  of  the  Premisses, 
wherein  reciting  the  Annuity  of  £20  per  Annum,  and  the  Judgment  to  Biacow,  and 
that  for  indemnifying  {gainst  these  two  Sums  it  was  agreed  upon  his  Purchase  he 
should  retain  £200  in  his  own  Hands,  and  bo  by  Direction  of  William  Shotbdt,  the 
Plaintiff  mortgages  the  Premisses  to  Battallion,  redeemable  on  Payment  of  the  said 
£200  and  Interest :  William  dies,  and  Alice  survives  him  ;  and  Biscow,  the  Conusee 
in  the  Judgment,  being  likewise  dead,  she  takes  out  Administration  to  him,  and 
now  would  extend  the  Judgment  on  the  Plaintiff's  Estate ;  Battallion  Shotbdt,  the 
Mortgagee,  pretending  that  he  only  had  a  title  to  the  £200  secured  by  the  Mort 
gage  ;  and  the  Plaintiff  brought  an  Ejectment,  and  recovered  at  Law,  the  Annuitant 
being  dead ;  and  he  now  likewise  brought  this  Bill,  that  on  Payment  of  the  £200  to 
such  of  the  Defendants  as  had  a  Right  to  receive  the  same,  he  might  redeem,  and  be 
let  into  the  Possession  of  the  Estate.  The  Defendant  Alice,  by  her  Answer,  insisted 
that  the  £200  belonged  to  her,  by  Virtue  of  her  Judgment,  which  was  prior  to  Battallion^ 
the  other  Defendant's  Mortgage,  and  that  this  £200  was  all  she  would  he  able  to  get 
for  the  £300  which  the  Judgment  was  given  to  secure  :  The  Defendant  Battallion 
insisted,  that  the  £200  belonged  to  him  as  a  Creditor,  by  Virtue  of  the  Mortgage,  and 
that  Alice's  Title  was  extinguished  by  the  Fine  ;  and  it  was  agreed  on  all  Hands,  that 
the  Plaintiff  ought  to  redeem  on  Payment  of  the  £200  only ;  but  whether  Alice  or 
Battallion  had  a  Right  to  receive  it,  was  the  Question ;  and  for  that  this  Bill  was  in 
nature  of  an  interpleading  Bill,  he  pray'd  they  might  settle  the  Bight  between  tliem- 
selves,  that  so  he  might  not  pay  his  Money  to  a  wrong  Hand. 

For  the  Defendant  Alice  'twas  insisted,  that  this  £300  was  all  the  Provision  she 
had ;  that  it  was  expressly  taken  Notice  of  in  the  Mortgage,  and  the  Retaining  the  £200 
was  a  Security,  as  well  against  that,  in  case  she  should  survive,  as  against  the  Annuity  ; 
that  she  surviving  her  Husband,  and  having  taken  Administration  to  her  Father  the 
Conusee,  and  the  Judgment  being  prior  to  the  Mortgage,  she  had  now  a  legal  Title  to 
lay  on  her  J  udgment,  and  that  a  Court  of  Equity  ought  not  to  take  it  from  her. 

But  for  the  Defendant  Battallion  'twas  insisted,  that  she  joining  in  the  Fine  with 
her  Husband,  that  had  extinguished  all  her  Right,  by  Virtue  of  the  Judgment ;  that 
if  she  herself  had  been  Conusee,  there  had  been  no  Question  of  it ;  for  though  a  Release 
by  the  Conusee  of  all  his  Right  to  the  Land  of  the  Conusor  will  not  prevent,  or  be  a  Bar 
to  his  taking  out  Execution  after,  yet  such  Eight  may  certainly  be  extinguished,  that 
as  such  Fine  would  have  barr'd  the  Conusee  himself,  so  her  joining  will  in  Equity 
defeat  the  Interest  of  her  Trustee ;  that  upon  the  Fine  she  was  ezaminM,  and  consented 
lo  part  with  all  Right  in  [20]  the  Land  ;  and  if  she  should  be  allowed  by  this  Judgment 
to  take  back  again  any  Right  to  the  Land,  that  would  be  to  derogate  from  her  own 
Grant.  They  agreed,  indeed,  that  her  joining  in  the  Lease  and  Release,  would  not 
extinguish  her  InterMt  in  the  Judgment ;  but  the  Fine  wherein  she  joiu'd,  carry'd 
away  all  her  Right  and  Interest  in  the  hind.  That  at  the  levying  of  the  Fine  she  had 
delivered  up  the  Bond  ;  and  though  that  neither  would  be  sufficient  to  has  her  without 
the  Fine,  yet  'twas  an  Argument  that  she  relinquished  her  Security,  and  that  the 
Reason  of  taking  Notice  of  the  Judgment  in  the  Mortgage  was,  because  that  was  still 
standing  out  as  a  legal  Lien  upon  the  Land  :  That  her  Father  hwag  then  dead,  and  she 
having  taken  out  Administration  to  him,  'twas  proper  for  thePurchaser  to  secure 
himself  as  far  as  he  could  against  it :  That  i£  it  had  been  intended  the  Security  for  the 
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£300  should  be  continued,  the  Purchaser  would  have  retained  the  £300  in  his  Hands 
for  that  Purpose ;  and  that  £200  only  being  retained,  was  an  Argiunent  they  never 
intended  the  Purchaser  sliould  be  charged  with  that^  which  was  not  an  actuate  Security 
for  the  £300. 

And  the  Lord  Keeper  was  clearly  of  that  Opinion,  and  decreed  the  Plaintiff  should 
be  admitted  to  redeem,  and  should  have  his  Costs ;  and  that  the  Defendant  Baltallion 
bad  the  Right  to  the  £300  as  an  honrat  Creditor ;  and  decreed  accordingly,  That  the 
Pluntiff  should  have  his  Costs,  and  the  Defendant  Alice  to  procure  Satisfaction,  to  be 
acknowledged  on  the  Judgment,  at  the  Defendant's  Cost. 

Cure  versus  Howard.  [1710.] 

Of  Contingent  Remainders,  and  resulting  Uses.  See  1  Ch.  Cos.  27,  296 ;  2  Chan. 
Caa.  26,  231  ;  1  Salk.  228 ;  1  Vem.  108,  276,  366,  467 ;  2  Vern.  28,  294,  436 ; 
2  Vent.  312,  361. 

This  Cause  came  on  to  be  heard  by  Consent,  upon  Bill  and  Answer  only,  for  the 
Opinioo  of  the  Court ;  and  upon  reading  several  Deeds,  it  appeared  to  be  thus  :  Robert 
Howard  seised  of  an  Estate  of  Inheritance  by  Indenture  in  1677,  covenants  to  lev^  a 
Fine  thereof  to  one  Cure  and  Broadstreet,  and  their  Heirs,  to  the  Use  of  himself  for  Life  ; 
and  after,  to  such  Uses,  Intents  and  Purposes,  as  he  should  by  any  Deed  or  Writing 
under  his  Hand  and  Seal,  executed  in  the  Presence  of  two  or  more  credible  Witnesses, 
during  his  natural  Life,  direct  and  appoint,  and  for  want  of  such  Direction  and  Appoint- 
ment, in  Trust  for  him  and  his  Heirs ;  and  a  Fine  was  levied  accordingly ;  and  the 
said  Robert  Howard,  afterwards  intermarrying  with  one  Winefrid,  by  whom  he  had 
Issue  Robert,  and  the  said  Robert  his  Father  being  seised  in  Right  of  his  said  Wife  of 
other  Lands  of  Inheritance,  they,  by  Indenture  of  Lease  and  Release,  and  Fine  duly 
levied  thereon,  grant  and  convey  these  Lands  to  Trustees  and  their  Heirs,  to  the  Use  of 
Robert  the  Father  for  Life,  and  after  to  Wi/nefrid  for  Life,  Remainder  to  the  Wife  of 
BAert  the  Son,  and  the  Heirs  Male  of  his  Body  issuing.  Remainder  to  the  right  Heirs  of 
the  Survivor  of  them,  the  said  Robert  the  Father  and  Winefrid  the  Wife,  for  ever ;  after- 
wards, upon  the  Marriage  of  Rcbert  his  Son  with  Mary  Anne  his  Wife,  one  of  the  Defen- 
dants, by  Indenture  of  Lease  and  R^ease,  9th  and  10th  Jidy  1698,  be-[211-tween  Bdieri 
Howard  the  Father,  and  Winefrid  his  Wife,  and  Robert  Thirson  of  the  first  Pu't,  Anne 
Broadstreet,  Daughter  and  Heir  of  Broadstreet,  the  surviving  Trustee  in  the  Deed  of 
1677,  o£  the  second  Part,  Mari^Anne  Woolf  of  the  third  Part,  and  others  of  the  fourth 
and  fifth  Parte,  in  Consideration  of  a  Marriage  between  Robert  the  Son,  and  Mary-Anne 
Woolf,  and  of  £4000  Portion,  and  other  Considerations,  Robert  the  Father,  and  Winefrid 
the  Wife,  and  Robert  the  Son  grant,  release,  and  convey  several  Lands,  Tenements, 
and  Hereditaments,  therein  particularly  mentioned,  being  as  well  those  whereof  Robert 
the  Father  was  at  first  seised,  in  Right  of  the  said  Winefrid  his  Wife,  as  others  whereof 
he  was  sole  seised  in  Fee,  to  Trustees  and  their  Heirs,  to  the  Uses  following,  viz.  as  to 
Put,  to  the  Use  of  Robert  the  Father,  for  99  Years,  if  he  should  so  bng  five ;  Remainder 
to  Trufltees  and  their  Heirs,  during  lus  Life,  to  support  contingent  R^ainders ;  Re- 
mainder to  the  Use  of  Winefrid  for  Life;  Remainder  to  Robert  the  Son  for  99  Years, 
if  he  should  so  long  Uve ;  Remainder  to  Trustees  during  his  Life,  to  support  contingent 
Remainders  ;  and  as  to  the  other  Part  to  the  Use  of  Robert  the  Father,  and  Winefrid 
lus  Wife,  for  their  Lives,  and  the  Life  of  the  longer  Liver  of  them  ;  Remainder  to  Robert 
the  Son  for  99  Years,  if  he  should  so  long  live  ;  Remainder  to  Trustees  and  their  Heirs, 
during  his  Life,  to  support  contingent  Remainders ;  Remainder  as  to  the  other  Part, 
to  Rmert  the  Son,  in  Possession  for  99  Years,  if  he  should  so  long  live,  Remainder  to 
Trustees  and  their  Heirs,  during  his  Life,  to  supfurt  contingent  Remainders;  Remainder 
to  Mary-Anne  for  Life,  for  her  Jointure;  Remainder  of  the  whole,  as  the  several  estates 
before  limited  should  respectively  determine,  to  the  first  Son  of  the  Body  of  Mary- Anne 
to  be  b^otten,  and  of  Uie  Heiis  Male  of  the  Body  of  such  first  Son  lawfully  issuing, 
and  BO  to  second  and  other  Sons  in  like  Manner ;  Remainder  to  the  Heirs  Male 
of  Rcbert  the  Son ;  Remainder  to  the  right  Heirs  of  Rchert  the  Father  for  ever;  euid 
Robert  the  Father  covenants,  that  he  anJ  Winefrid  his  Wife,  would  levy  a  Fine  of  all 
the  said  Lands,  to  the  Uses  before  mentioned,  and  by  the  same  Indentures,  Arme  Broad- 
sired,  by  the  Direction  of  Rcbert  the  Father,  grants,  releases,  and  conveys,  and  he 
ratifies  fuid  confirms  all  the  Lands,  by  the  Deed  of  1677,  limited  to  her  and  Broadstreet, 
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and  their  Hors,  to  the  Use  ot  Bdberl  the  Fafctwr,  for  99  Years,  if  he  should  so  long  live ; 
Hemainder  to  Trustees  during  his  Life,  to  support  contingent  Remainders  with  other 
IienLa.inders  over  to  the  right  Heirs  of  the  Father  for  ever.  A  Fine  was  accordingly 
levied,  and  the  Marriage  took  Effect,  and  they  had  Issue  WUliam  a  Son,  and  Winefrid 
a  Daughter  ;  then  Winefrid  the  Mother  dies,  and  then  Eob^t  the  Son  dies,  then  Robert 
the  Father,  15  January  1706,  makes  his  Will,  and  thereby  devises  all  his  Lands,  Manors, 
Tenements  and  Hereditaments  in  Possession,  Reversion,  Remainder  or  Expectancy 
whatsoever,  to  Charles  Baggot,  Richard  Baggot  and  others,  and  their  Heirs  in  Trust, 
by  the  Sale  or  Mortgage,  to  raise  so  much  as  would  be  sufficient  to  pay  his  Debt,  and 
the  Legacies  thereby  given,  and  gives  several  Legacies  to  the  Amount  of  £3000  and 
upwards,  and  makes  Mary  his  then  Wife  Eiseutriz,  and  dies  considerably  indebted ; 
[22]  some  Time  after  his  Death,  WUliam  the  Grandson  dies,  without  Issue,  and 
now  the  Bill  was  brought  by  the  GredUtors  and  Legatees  of  Robert  the  sud  Father,  agfunst 
Mary  his  Executrix,  and  Mary-Anne  Howard  and  Winefrid  her  Daughter,  Charles 
and  Richard  Baggot,  and  others,  to  have  a  Satisfaction  of  their  Debts  and  L^acies, 
pursuant  to  the  Will  of  old  Robert :  The  Defendant  Mary-Anne  Howard  sets  out  the 
indentures  of  9  and  10  Jvly  1698,  and  insists  in  Behalf  of  Winefrid  her  Daughter, 
that  the  Remainder  of  all  that  was  thereby  Ihnited  to  Robert  the  Father,  for  1)9  Years, 
with  Remainder  to  his  right  Heirs,  vested  in  Winefrid  her  Daughter,  as  Heir  to  WUliam 
her  Brother,  as  a  contingent  Remainder  by  Purchase,  and  so  not  subject  to  Robert 
the  Father's  Disposal  by  Will,  and  whether  they  were,  and  how  many,  and  which 
of  them  was  so  subject,  was  the  only  Question ;  and  Biist,  as  to  the  Lands  limited  to 
Robert  the  Father  tor  Life^  with  the  lut  Remainder  thereof  to  his  own  ri^ht  Heirs, 
there  was  little  or  no  Question  made  of  it ;  but  that  it  was  the  old  Reversion  in  Fee 
in  him,  and  conseq^uently  liable  to  be  disposed  of  as  he  thought  fit ;  but  as  to  the  other 
Lands  limited  to  him  for  99  Years,  with  such  Remainder  to  his  own  right  Heirs,  there 
were  very  solemn  Arguments,  how  far  he  had  a  Power  over  it,  and  that  was  divided 
into  three  Points. 

First,  Whether  if  these  lands  not  comprized  in  the  Deeds  of  1677,  and  whereof 
lie  was  seised  in  Possession  at  the  Time  of  the  Marriage  Settlement  upon  his  Son,  the 
Remainder  to  his  right  Heirs,  should  be  looked  upon  to  be  the  oM  Reversion,  and  so 
under  his  Power  of  devising  t 

Secondly,  Whether  if  the  Lands  comprized  in  the  deed  of  1677.  the  Rmainder 
to  his  own  right  Heijre,  should  be  looked  upon  to  be  void,  and  the  old  Reversion  vested 
in  himself,  and  so  pass  by  his  Will  f 

Thirdly.,  Whether  the  Remainder  to  the  right  Heirs  of  the  Survivor  of  the  swd 
Robert  the  ^ther,  and  Winefrid  his  Wife,  was  capable  of  being  settled  to  the  uses  therein 
limited,  and  if  so,  whether  the  Remainder  to  the  right  Heirs  of  Robert  the  Father  was 
so  vested  in  him,  as  to  be  subject  to  his  Will  1 

As  to  the  first  Point  (see  2  Vern.  43, 195,  359,  668)  'twas  argued,  that  this  Remain- 
der to  the  right  Heirs  of  Robert  the  Father  was  a  contingent  Remainder,  and  vested  in 
his  right  Heir  by  Purchase,  and  was  no  Part  of  the  old  Use  resulting  to  himself,  and 
consequently  not  liable  to  his  Disposition  by  Will,  and  so  this  Case  differed  intirely  from 
the  Cases  of  Fenwick  and  Mitford,  and  Pibus  and  Mitford ;  for  in  these  Cases 
there  was  no  Disposition  at  all  made  of  the  old  Use  during  his  Life,  so  consequently 
his  right  Heirs  couU  not  be  Purchasors ;  and  the  Reason  Uiey  construed  the  old  Use 
to  continue  in  him  during  his  Life  was,  because  it  might  happen  that  all  the  Estates 
might  be  determined  during  his  Life,  and  then  there  would  be  no  Person  to  take  the 
Freehold  whilst  he  Uved,  because  he  could  have  no  Heirs  'till  after  his  Death;  and  it 
might  happen,  that  all  the  Estates  might  determine  in  his  Life-time ;  and  as  he  had 
made  no  Disposition  of  the  Use  during  liis  Life,  so  the  Use  during  his  Life  continued 
in  him,  and  tiiat  upon  Determination  of  the  intermediate  Estates  being  united,  and 
conjoined  with  the  Remainder  to  his  right  Heirs,  made  it  [233  consolidated  Fee 
in  himself,  and  consequently  his  Heirs  must  take  by  Descent,  and  not  by  Purchase ; 
but  where  the  intire  Use  was  expressly  hmited  out  of  him  during  his  Life,  so  that  by 
no  Possibility  the  intermediate  Estates  can  determine  during  his  Life ;  there  the  Re- 
mainder to  his  right  Heir  is  a  good  Remainder,  and  they  shall  take  by  Purchase  and 
not  by  Descent ;  and  ha  said,  that  Difirarence  was  taken  and  agreed  to  in  the  Case 
of  Tippen  and  Cden,  in  4th  Mod.  300,  in  which  Case  the  Case?  of  Fenwick  and  Mitford^ 
and  Pihus  and  Mitford  were  all  cited,  and  here  in  the  principal  Case  he  has  limited 
the  Use  during  his  Life  to  Trustees,  to  support  contingent  Remainders,  and  so  has 


aiA.XBP.ai 


CURE  V.  HOWARD 


17 


disposed  of  the  old  Use  during  hia  Xale,  and  consequently  there  can  be  no  old  Use  re- 
maming  in  him,  to  unite  with  the  Renuunden,  limiteil  to  his  right^ Heirs ;  and  then  they 
shall  take  the  Remainder  as  Heirs  hy  Purchase  :  And  Letchmere  said,  he  having  limitra 
such  an  Estate  to  Trustees,  diu*ing  his  Life,  to  support  contingent  Remainders,  the  Law 
shall  never,  against  its  own  express  Limitations,  bring  back  the  Use  to  him  again  during 
his  Life  ;  for  then  it  must  take  it  out  of  the  Trustees,  to  whom  he  has  by  express  Limi- 
tation given  it,  during  his  Life,  he  has  no  Estate  of  Freehold  to  unite  and  consolidate 
with  the  Remainder  to  his  own  right  Heirs,  and  consequently  they  can't  take  by  Descent 
fnxn  him>  but  must  take  as  Furchasors,  and  then  he  had  no  Poww  to  subject  this 
B^nainder  to  Debts  or  L^sacies  by  his  WiU. 

As  to  the  second  Point,  whether  the  Remainder  to  his  own  right  Heirs  of  the  Lands, 
comprised  in  the  Deed  of  1677,  was  a  vrad  Remainder,  and  vested  in  himself  as  Part 
of  the  dd  Use ;  this,  they  said,  was  a  much  stronger  Point ;  for  besides  that  the  Limi- 
tation to  himself  is  only  for  99  Years,  as  the  former  Limitations  were,  the  legal  Estate 
1^  this  Part  of  the  Lands  was  standing  out  in  the  Trustee,  and  then  there  can  be  no 
Pretence  of  any  resulting  Use  to  him  for  his  Life,  for  nothing  moved  from  him,  but  the 
whole  Estate  was  in  the  Trustee,  and  passed  from  him  to  the  several  Uses,  and  so  he  being 
a  Stranger,  might  by  WiU  limit  the  Remainder  to  the  right  Heirs  of  old  Robert,  so  as  to 
make  'em  capable  of  taking  by  Purchase,  since  there  could  be  no  Use  remaining  to  him, 
after  Che  Settlement,  when  it  had  none  before ;  and  it  was  urged  strongly,  tliat  for  another 
Reason  the  right  Heirs  naight  be  Furchasors  of  this  Part  of  the  Estate,  for  by  the  Deed 
of  1677  the  Use  was  limited  to  him  but  for  Life  only,  and  after  his  Death  to  such  Uses, 
Int«nts  and  Purposes,  as  he  shall  direct  and  appoint,  and  for  want  of  such  Direction 
imd  Appointment,  to  his  own  right  Heirs ;  so  that  he  had  Time,  during  his  whole  Life, 
to  make  such  Appointment,  and  consequently  the  Estate  in  the  mean  Time  must  be 
lodged  in  the  Trustees  to  supply  such  Appointment  when  it  comes,  and  then  he  only 
having  an  Estate  for  Life  in  these  Lands,  could  not  make  good  any  of  the  Limitations 
in  the  Settlement  of  1698  beyond  his  own  Life;  for  suppose  he  should  afterwards 
have  made  an  Appointment  pursuant  to  his  Power,  this  must  have  taken  Place  of  the 
Settlement,  and  deleated  all  these  Uses  as  to  this  Part  of  the  Land ;  because  he  had  Power 
during  his  whole  Life  to  make  that  Appointment,  and  consequently  during  his  Life 
the  Estate  must  continue  in  the  Trustees,  to  answer  and  supply  that  Power ;  and  so 
is  Co.  10, 85,  expressly  [24]  in  Point.  But  they  lurged  further,  that  this  very  Settlement 
of  1698  was  an  abstdute  Appointment  in  Pursuance  of  his  Power ;  for  the  Heir  of  the 
surviving  Trustee  was  a  Party  to  it,  and  joins  in  the  ccnveying  of  those  very  Lands,  and 
'tis  sfud  to  be  by  Direction  and  Appointoient  of  Bcbert  Htmerd  the  Father,  who  had 
such  Power  of  appointing,  so  it  can't  be  taken  to  be  other  than  an  Appointment  in  Pur- 
suance of  his  Power,  and  then  the  Estate  lodging  in  the  Trustees  to  supply  and  answer 
riuch  Appointment,  when  he  limits  the  last  Remainder  to  his  own  right  Heirs,  they 
must  take  by  Virtue  of  the  Appointment,  and  consequently  must  take  as  Furchasors, 
because  the  Estate  was  lodged  in  the  Trustees  to  answer  such  Appointment ;  and 
the  Father  had  only  the  bare  Power  of  appointing  the  Uses,  and  so  can  never  derive  an 
EsC^  by  Descent  to  his  Heirs,  when  he  had  no  Fee  nor  legal  Estate  in  himself,  but  a 
bare  Power  of  appointing  the  Uses,  which  must  after  draw  out  the  Possession  from  the 
Trustees  according  to  these  Uses. 

As  to  the  third  Point  (2  P.  Will.  379),  'twas  argued,  that  the  Remainder  of  Wvnafrid'a 
Inheritance,  limited  to  the  right  Heirs  of  the  Survivor  of  her  and  Bobert  her  Husband, 
was  a  contingent  Remainder ;  and  Robert  the  Father  being  the  Survivor,  the  same 
vested  in  his  right  Heirs  by  Purchase,  and  consequently  not  subject  to  his  Disposition 
by  Will,  and  they  insisted  that  the  Fine  levied  by  Robert  the  Father,  and  Vi'inefrid 
the  Wife  in  1698,  had  not  barred  or  destroyed  that  contingent  Remainder,  because 
of  the  intermediate  Estate  Tail  to  Robert  the  Son,  which  was  sufficient  to  pre^rve  it ; 
and  then  the  Fine  enured  only  as  a  Grant  of  what  they  might  lawfully  grant,  and 
did  not  any  ways  touch  or  affect  this  Remainder. 

On  the  other  Side  'twad  argued  by  Prat  and  others,  as  to  the  first  Point,  that  this 
was  within  the  Reason  of  the  Cases  of  Fenwick  and  Mitfordt  and  Pibus  and  Mitford, 
and  that  here  was  a  resulting  Use  to  him  during  his  Life,  because  it  might  happen 
that  all  the  intermediate  Estates  might  determine  before  his  Death  ;  for  suppose  the 
Trustees  during  his  Life,  to  support  the  contingent  Estate,  should  forfeit  their  Estates 
and  all  Estates  determine,  what  then  would  become  of  the  Freehold  during  his  Life  Y 
For  his  Heirs  could  not  have  it,  and  so  he  himself  must  have  it  as  Fart  of  the  old  Use 
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undisposed  ol ;  which  being  conjoined  with  the  last  Limitation  to  his  right  Uei», 
will  make  an  intire  Fee  in  hmiself,  and  consequently  his  right  Heirs  can't  be  Purchasors, 
any  more  than  if  he  had  no  Limitation  &t  all  of  me  Fee  tn  him. 
As  to  the  second  Point  'twas  argued. 

First,  That  the  last  Limitation  in  the  Deed  of  1677,  being  to  the  Trustees  and  tlieir 
lieii-8,  in  Trust  for  Robert  and  his  Heirs,  was  executed  to  him  in  Possession  as  absoKitely, 
as  if  it  had  been  said  to  the  Use  of  him  and  his  Heirs  ;  for  the  Statute  makes  no  Differ- 
ence between  an  Use  and  a  Trust,  but  mentions  them  promiscuously  ;  and  t)iib,  upon 
reading  the  Deeds,  seemed  to  be  given  up  as  a  clear  Point. 

Secondly,  Admitting  it  should  not  be  so,  but  that  the  legal  Estate  continued  in  the 
Trustees,  yet,  in  a  Court  of  Equity,  it  must  be  look'd  upon  a&  if  he  himself  had  been 
in  actual  Possession,  and  made  such  Settlement ;  for  that  a  Trust  in  this  Court  was 
considered  by  the  same  Sules,  [25]  wd  capable  of  the  same  Limitation  as  the  Possessitm 
was  at  Law,  and  no  Manner  of  Difference  betwixt  them. 

Thirdly,  That  till  an  Appointment  made,  'twas  the  Use  of  him  and  his  Heirs,  and 
an  Appointment  was  always  wanting  till  it  was  made ;  and  that  he  had  good  Power 
to  dispose  and  settle  the  Remainder  of  these  Lands  to  the  Uses  in  the  Marriage-Settle- 
ment, because  there  was  no  Appointment  thereof  before,  and  consequently  nothing 
to  Iiinder  lum  from  disposing  thereof  as  he  thought  proper. 

But  Fourthly,  Admitting  the  Settlement  in  1698  sliould  be  construed  to  be  an 
Appointment,  pursuant  to  his  PoM-er,  yet  'twas  only  a  partial  one,  and  made  no  Dis- 
position of  the  Use  during  liis  Life  ;  for  i  the  Trustees  to  support  contingent  Remainders 
should  forfeit  their  Estate,  or  have  joined  with  these  in  Remainder,  in  conveying  their 
Estate,  and  thm  all  the  intermediate  Estates  had  determined,  yet  here  would  remain 
an  undisposed  Uie  durii^  his  Life ;  for  of  that  he  had  made  no  Appointment,  and 
then  that  being  united  with  the  last  Limitation  to  his  own  right  Heirs,  makes  an  intire 
Pee  in  himself,  and  consequently  his  Heirs  must  have  taken  it  by  Descent,  anil  not 
by  Purchase ;  and  then  he  had  good  Power  over  it,  and  the  Disposition  of  his  Will 
must  stand. 

As  to  the  third  Point,  'twas  urged,  that  this  Fine  by  the  Husband  and  Wife  in 
1698,  destroyed  or  gave  away  the  Remainder  to  the  right  Heirs  of  the  Survivor  of 
tliem,  because  they  both  joined  in  it ;  and  in  Albany's  Case  it  is  said,  that  a  common 
Fine  destroys  all  Righte,  all  Titles,  all  Possibilities,  both  present  and  future ;  and  if 
so,  the  Fine  in  this  Case,  which  is  of  so  much  a  higher  ICature,  must  do  it  a  fortiori. 

Secondly,  This  Fine  estops  the  Heir  to  claim  the  Estate  against  the  Fines  of  his 
Ancestor ;  he  can't  say  that  partes  finis  nihil  hahveruni,  but  is  thereby  totally  barr'd 
and  estopped  from  claiming  it. 

Thirdly,  That  this  was  no  contingent  Remainder ;  or  if  it  was,  yet  Robert  the 
Husband  surviving,  the  Contingency  was  then  at  an  End,  and  then  his  Heirs  must 
take  it ;  but  then  he  having  an  Estate  in  Fee  therein,  they  could  not  take  it  but  only 
by  Descent,  for  then  the  whole  Fee  was  vested  in  him,  and  consequently  he  had  good 
Power  to  subject  it  by  his  Will  to  the  Payment  of  his  Debts  and  Legacies. 

Lord  Keeper  after  all  ordered  a  Case  to  be  stated  on  these  several  Points  out  of  tlio 
Deeds,  and  then  he  would  consider  of  them*and  give  his  Opinion,  and  if  it  were  necessarj-, 
would  desire  the  Assistance  of  some  of  the  Judges  in  it ;  but  inclined  pretty  strongly, 
tliat  old  Robert  had  Power  to  subject  all  these  Lands  by  Will  as  his  old  Reversion  undis- 
posed of,  and  said  they  might  argue  to  the  contrarj*  from  Sun-rising  to  SuD-fiOtting, 
but  he  thought  they  would  not  alter  his  Opinion. 
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[26]  King  versus  Wubxbs.  [1711.] 

{See  S.  C.  [1]  Abr.  Eq.  112.) 

[S.  C.  Cas.  temp.  Talb.  117;  Prec.  Chan.  348;  2  Eq.  Cas.  Abr.  G56,  pi.  10;  3  Bro. 
P.  C.  135  {Tomlin's  ed.  sub  nom.  Wither  v.  King).  Followed,  RemjiaTU  v.  Hood, 
1860,  2  De  G.  F.  &  J.  413 ;  Davids  v.  Huauenin,  1863,  1  H.  &  M.  743 ;  Heniij  v. 
VVrey,  1882,  19  Ch.  B.  503  (but  see  S.  C.  on  appeal,  21  Cli.  D.  332) ;  In  re  Cresswell, 
1883,  24  Ch.  D.  107 ;  Hawrly  v.  CuHis,  [1895]  1  Ir.  R.  37.] 

Where  a  Devise,  on  Condition  not  to  marry  without  Consent,  dtc,  sliall  be  an  absolute 
Devise.  See  1  Chan.  Caa.  22,  58,  138 ;  2  Chan.  Rep.  23,  90 ;  1  Vein.  20 ;  2  Vem. 
293,  357,  452,  572,  720.   See  2  P.  Will.  p.  (626)  and  (628). 

This  Cause  came  on  to  be  heard  by  Consent,  and  wns  thus :  The  Defendant's 
P'ather  by  his  Will  in  Writing  duly  attested,  devised  to  the  Defendant,  who  was  his 
Heir  at  Law,  and  to  his  Heirs,  all  liis  Lands,  Tenements  and  Hereditamentij,  in  the 
County  of  B.  except  such  and  such  Part  thereof,  charged  and  chargeable  with  the  Sum 
of  £2obo  to  his  Daughter  (since  married  to  the  Plaintiff)  at  her  Age  of  21,  or  Mjjirriage, 
which  ehall  first  happen,  and  devised  the  excepted  Lands  in  Trust  to  be  sold  for  the 
Payment  of  his  Debts,  provided  that  if  his  said  Daughter  should  marry  in  the  Life 
of  her  Mother,  without  her  Consent  first  had  in  Writing,  £500  of  the  said  £2500  should 
cease,  and  should  be  applied  towards  Payment  of  his  Debts,  cliarged  upon  the  said 
excepted  Lands,  and  appoints  his  Wife  to  be  Guardian  of  his  said  Daughter,  and  maken 
her  Elxecutrix  and  dies  ;  the  Daughter  attains  the  Age  of  21,  and  afterwards,  without 
the  Consent  or  Privity  of  the  Mother,  intermarries  with  the  Plaintiff,  who  is  a  Gentleman 
of  some  Estate,  and  called  to  the  Bar,  but  had  made  no  Settlement  or  Provision  for  his 
Wife ;  and  so  the  Defendant,  the  Heir  at  Law,  refused  to  raise  or  pay  any  Part  of  his 
Sister's  Portion ;  and  insisted  likewise,  that  by  her  Marriage  without  her  Mother's 
Consent,  £500  Part  of  her  Fortune,  was  become  forfeited :  Whereupon  the  Plaintiff 
Iffought  the  Bill,  to  have  the  whole  Portion  raised  and  paid  by  a  ^)e  of  the  Lands 
cliarged  therewith. 

For  the  Plaintif!  'twas  insisted.  That  upon  the  Daughter's  attaining  the  Ago  of 
21,  the  whole  Portion  became  vested  in  her,  and  that  she  might  then  have  demanded 
it ;  and  though  she  afterwards  married  without  her  Mother's  Consent,  yet  that  could 
not  divert  or  bring  back  the  Portion  which  was  before  ve,jted  and  settled  as  an  interest 
in  her,  for  that  Consent  in  all  Reason  could  be  carried  no  farther  than  during  her 
Minority,  or  until  she  attain  the  Age  of  21 ;  during  which  Time  she  was  appointed 
to  be  under  the  Care  and  Tuition  of  her  Mother ;  and  so  long  it  might  be  reai>unable 
to  restrain  her  Marriage,  without  her  Mother's  Consent,  but  not  after  :  And  though 
the  Words  are,  If  she  marries  without  her  Mother's  Consent  during  her  Life,  yet  tliat 
must  be  taken  only  if  her  Mother  be  living  during  the  Time  such  Consent  was  necessary, 
that  is,  during  her  Minority,  for  which  Time  dhe  was  to  be  under  the  Mother's  (iluardian- 
ship ;  but  upon  her  attaining  her  Age  of  21,  the  Power  of  her  Mother  as  Guardian 
ceased,  and  consequently  it  was  never  intended  to  confine  her  beyond  that  Time,  to 
her  Mother's  Consent  in  Marriage  :  That  here  was  no  Devise  of  the  £500  over,  and 
MO  it  must  be  only  taken  to  be  in  Terrorem,  according  to  the  Resolution  in  Fry  and 
Farter's  Case  (see  Abr.  Eq.  G.  Ill) ;  and  consequently  the  Plaintiff  ought  to  have  the 
whole  Portion  raided  by  Sale  of  the  Lands  charged  therewith,  unless  tlie  Defendant 
would  otherwise  provide  for  the  Payment  thereof. 

[273  On  the  other  Side,  'twas  insisted  for  the  Defendant,  that  Cujus  est  dare  ejus 
est  ditponere,  that  a  Man  may  impose  what  Terms  and  <3onditionB  he  thinks  fit,  in  the 
Disposal  of  his  Estate ;  that  here  lie  has  expressly  made  the  Mother's  Consent  requisite, 
during  her  Life ;  and  to  say  the  whole  Portion  vested  in  the  Daughter  upon  her  attaining 
the  Age  of  21,  nothing  to  the  Purpose ;  for  tho'  it  did,  yet  without  Question  the 
Condition  may  bring  it  back  again  ;  as  if  a  Feoffment  in  Fee  be  made  upon  Condition, 
here  the  Estate  is  vested,  yet  the  Breach  of  the  Condition  will  letch  it  back  again  out 
of  the  Feoffee ;  and  when  the  Devisor  has  in  express  Words  restrained  her  from  marry- 
ing without  her  Mother's  Consent,  during  her  Life,  you  won't  reject  surely  this  Con- 
dition, and  give  her  the  whole  Portion,  without  any  Regard  to  her  observing  the  Terms 
of  it :  Bendes,  here  is  a  devise  over ;  for  upon  her  Marriage  without  her  Mother's 
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Consent,  the  £500  is  to  go  towards  Payment  of  the  Debttf,  in  Ease  of  the  other  P&rt 
of  the  Testator's  Estate,  made  liable  thereto ;  and  though  there  were  no  such  Devise 
over,  yet  l^e  £500  is  forfeited  by  her  Violation  of  the  Condition  annexed  to  it ;  and 
so  it  was  held  in  the  Case  of  Beniut  and  Lord  SaXishury  (see  Abr.  Eq.  C.  110;  2  Vent. 
365  ;  2  Vem.  223  ;  Skinner,  285). 

Lord  Keeper.  This  Portion  did  not  vest  in  the  Daughter  presently ;  for  'tis  not 
given  to  her  generally  to  be  paid,  or  payable  at  such  a  Time,  but  'tis  given  to  her  at 
the  Age  of  21,  or  Marriage,  so  that  before  that  Time  no  Interest  or  Right  to  it  is  vested 
in  her ;  but  here  she  attained  the  Age  of  2 1,  and  I  take  it  clearly,  this  is  not  a  particular 
or  present  Legacy,  but  is  to  be  raised  out  of  the  Lands,  and  so  must  have  the  snme 
Construction  as  a  Devise  of  the  Lands  themselves  would ;  and  I  think  the  Distinction, 
that  where  there  is  no  Devise  over,  that  the  Condition  shall  be  taken  to  be  only  in 
TerroTem,  is  a  great  deal  too  wide,  for  here  m  Effect  is  no  Devise  over ;  for  though 
it  be  to  go  towards  Payment  of  Debts,  yet  here  apjpear  no  Creditors  to  be  concerned, 
none  that  are  in  Danger  of  losing  their  Debts,  and  so  I  shall  consider  it  as  it  standi 
upon  the  Condition  itself  :  And  I  think  in  this  Case  the  Plaintiff  must  have  her  whole 
Portion,  for  the  Testator  has  appointed  two  Times,  Marriage  or  21,  to  intitle  her  to  it, 
and  which  soever  of  them  first  happened,  gave  her  a  Right  to  it ;  and  here  she  has 
attained  her  Age  of  21,  and  that  singly  gives  her  a  Right  to  it :  Indeed,  if  she  had 
married  before  that  Age,  she  must  have  had  her  Mother's  Consent,  otherwise  she  was 
to  lose  £500,  but  when  she  attains  her  Age,  and  marries  after,  her  Title  to  the  whole 
is  accrued,  wliich  was  compleat  by  her  attaining  that  Age  ;  it  is  not  to  be  impeached 
after  by  her  Marriage,  without  her  Mother's  Consent;  for  as  her  Marriage  by  her 
Mother  s  Consent  was  one  Title,  bo  her  attaining  the  Age  <A  21  was  another  Title,  and 
which  ever  of  them  first  happens,  intitles  her  to  her  own  Portion ;  and  she  having 
attained  the  Age  of  21  first,  her  Title  to  the  Portion  now  vests  wholly  upon  that ;  and 
so  there  must  be  a  Decree  for  Sale  of  so  much  of  the  Lands  as  will  be  necessary  for  that 
Purpose,  imless  the  Defendant  will  otherwise  secure  the  Payment  of  it :  But  the 
Money,  when  raised,  must  be  brought  before  the  Master,  till  the  Plaintiff  makes  a 
Settlement  on  his  Wife  for  such  Purpose ;  [28]  he  is  hkewise  to  bring  his  Title-Deeds 
before  the  Master,  to  see  what  Provision  he  can  make  for  her. 

KiTi-soM  versus  Kittson  &  al'.  [171L] 
Eodem  die. 

Tlie  Custom  of  Ijmdon,  as  to  Freemeus  Estates,  where  the  Wife  shall  be  barr'd  of  her 
customary  Part  or  not.  See  1  Vern.  132;  2  Veru.  110;  and  Abr.  Eq.  157;  and 
post,  Loeffes,  vide  ante,  12,  13. 

Mr.  Francis  Kittson,  Coach-Maker,  being  a  Citizen  and  Freeman  of  London^  and 
seised  of  a  good  real  !^tate,  and  also  pobsessed  of  and  intitled  to  a  considerable  Personal 
Estate,  nu^es  his  Will  the  20th  of  Septewher  1711,  and  thereby  devises  to  his  Wife 
Anne  Kittson  the  Plaintiff,  for  Life,  all  his  Lands,  Tenements  and  Hereditaments 
whatsoever,  at  InguUle-Green,  in  the  Parish  of  Eglin,  and  County  of  Surrey,  and  after 
lier  Death  he  devises  the  same  to  his  Nephew  Edioard  Kittson  of  Henley,  and  his 
Heirs  for  ever ;  and  after  several  Legacies  and  Bequests,  he  goes  on.  Item  as  to  the 
House  wherein  I  now  dwell,  together  with  all  my  Stock  of  Timber  and  other 
Stock,  Goods,  Chattels,  Debts,  and  Personal  Estate  whatsoever  and  wheresoever,  I 
give  and  devise  unto  my  said  Wife  Anne  Kittson  for  her  Life,  with  Power  to  her  to 
dispose  of  £500  Part  thereof,  at  her  Death ;  and  after  her  Death,  I  give  and  devise 
all  my  said  Stock,  Goods,  Chattels,  and  Personal  Estate,  except  the  said  £500,  to  and 
umimgst  my  Sisters,  Elizabeth  Kittson,  Elisabeth  Thorpe,  and  several  others  of  the 
Defendants  :  He  likewise  gives  to  his  Wife  for  Life  all  his  five  Houses  in  Uedge-Lane, 
and  after  her  Death  he  gives  the  same  to  his  said  Nephew  Edward  Kittson,  his  Ex- 
ecutor and  Administrator,  and  makes  his  said  Wife  and  Mr.  Robins  Executors,  and  dies  ; 
Mr.  Robins  alone  proves  the  Will,  and  the  Widow  brought  this  Bill  against  him,  and 
also  against  the  said  Edward  Kittson  and  Elizabeth,  and  the  rest  of  the  Residuary 
Legatees,  and  also  against  one  Edvxtrd  Kittson,  who  was  Heir  at  Law  to  the  Testator, 
to  establish  the  Will,  and  to  have  the  Lands  and  Estate  at  Inguille-Green  quieted 
to  her  for  Life,  and  likewise  the  five  Houses  in  Hedge-Lane ;  and  also  to  have  one 
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Moiety  of  the  Personal  Estate,  and  her  Widow's  Chamber  as  her  own  for  ever,  by 
Virtue  of  the  Custom  of  London,  as  a  Freeman's  Widow,  there  being  no  Children ; 
and  to  have  the  other  Moiety  of  the  Personal  Estate  for  Life,  by  Virtue  of  the  Will, 
and  disposing  £500  thereout  at  her  Death.  The  Defendant  Robins  answered,  and 
submitted  to  do  as  the  Court  should  direct ;  the  other  Defendants  hkewise  answered 
and  in»sted,  that  the  Plaintiff  ought  to  make  her  Election,  to  take  either  by  the  Custom 
of  London,  or  by  the  Will,  and  not  by  both,  and  brought  a  Cross  Bill  to  that  Purpose, 
and  to  hare  an  Account ;  and  as  to  Edtoard  Kittson,  the  Bill  was,  that  in  case  the 
Widow  should  elect  to  take  by  the  Custom  of  London,  that  he  might  be  let  into  the 
immediate  Possession  of  the  Estate  at  InguilU-Green,  and  the  five  Houses  in  Hedge- 
Lane  ;  and  as  to  the  rest,  that  in  case  of  such  Election,  they  might  have  a  Moiety  of 
the  Personal  Estate  forthwith. 

For  the  Widow  'twas  insisted,  That  as  to  the  Estate  of  Inheritance  at  Inguille- 
Creen,  she  had  brought  the  Heir  at  Law  before  the  Court,  to  eMtablish  the  Will  against 
him,  and  also  against  the  Devisee  in  Remainder,  and  that  there  could  be  no  Colour 
to  take  away  the  Estate  for  Life,  [29]  that  Part  of  the  Estate  being  expres.jly  and  specifi- 
cally devised  to  her  for  her  Life,  and  the  Devise  thereof  collateral  and  independent 
of  the  Devise  of  the  Personal  Estate ;  and  as  to  the  Personal  'twas  insisted,  that  the 
Testator  must  be  supposed  to  know  that  he  was  a  Freeman,  and  that  as  such  he  had 
not  Power  at  all  over  a  Moiety  thereof,  but  that  by  his  Death  the  same  vested  in  his 
Widow  as  her  own  for  ever,  and  consequently  when  he  devised  all  his  Personal  Estate, 
that  could  be  intended  no  more  than  he  had  a  Power  over,  which  was  his  own  Moiety  : 
as  to  the  other  Moiety,  'twas  none  of  his  to  dispose  of,  nor  could  he  by  his  Will  make 
better  or  worse  his  Wife's  Title  thereto,  so  his  Devise  of  all  his  Personal  Estate  must 
he  meant,  all  he  had  a  Power  over,  all  he  could  give,  not  what  this  Custom  of  London 
had  already  given  her,  and  consequently  she  must  take  her  own  Moiety  by  the  Custom, 
and  the  other  by  his  Will 

On  the  other  Side  'twas  argued,  tliat  the  Plaintiff  was  very  unreasonable  in  her 
Demand,  that  in  this  Court,  wherever  a  Person  had  a  Debt  owing  to  him,  and  the 
Debtor  by  his  Will  gave  any  Thing  which  was  Equivalent  to  or  more  than  the  Debt,  it 
bad  always  been  allowed  to  go  in  Discluu^  and  ^itisfactton  of  the  Debt,  much  more  in 
this  Case  of  a  Customuy  Part,  which  waa  in  the  Nature  of  a  Debt  or  Demand  out  of  the 
Testator's  Personal  Estate,  and  so  when  he  gives  her  all  his  Personal  Estate  for  Life,  it 
must  be  supposed  he  intended  it  in  Satisfaction  of  her  Moiety  thereof,  due  by  the  Custom 
of  London  ;  that  'tis  plain  in  this  Case  he  intended  her  the  Power  of  disposing  of  £500 
only  of  his  Personal  Estate,  and  no  more,  for  he  not  only  gives  her  no  more  to  dispose  of 
at  her  Death,  but  when  he  comes  to  dispose  of  the  Residue  he  takes  it  up,  and  says  all  the 
rest  of  my  Personal  Estate,  except  the  £500, 1  give  and  devise  to  the  Defendants :  so  that 
'tis  plain  he  intended  she  should  have  Power  to  diminish  or  lessen  his  Personal  Estate  no 
more  than  the  £500  only  ;  and  though  this  Devise  could  not  debar  or  exclude  her  of  her 
Customary  Part,  if  she  tlunks  fit  to  elect  it,  yet  she  ought  not  to  take  both  ;  and  of  this 
there  can  be  no  Doubt,  since  the  Case  of  Heron  and  Heron  (Q.  2  Vem.  555,  and  Abr.  £q. 
C  203),  where  Sir  J<An  Heron  had  canton 'd  out  his  Real  and  Personal  Estote  among  his 
Children  and  M^fe,  and  after  his  Death,  my  Lady  Heron  would  have  had  not  only  what 
was  80  given  her  by  her  Husband,  but  ^so  the  customary  Put  of  a  Freeman's  Widow ; 
but  was  decreed  hy  Lord  Cowper  to  make  her  Election,  and  that  she  ought  not  to  clum 
both,  and  the  Case  of  Lawrence  and  Laurence  (see  Abr.  £q.  C.  21 7,  218)  was  cited  to  the 
same  Effect.  And 

Lord  Keeper  was  clearly  of  this  Opinion,  and  pronounced  the  Decree  accordingly  (see 
2  Vem.  305.  But  Note,  That  the  Decree  in  that  Case  was  afterwards  revers'd  in  the 
House  of  Lords) ;  but  held,  as  to  the  Estate  at  Inguille-Green,  it  had  no  Dependance 
upon,  or  Relation  to  the  Devise  of  the  Personal  Estate  ;  but  that  though  she  made  her 
Election  (as  she  did  in  Court  to  take  by  the  Custom),  yet  that  the  Devise  of  that  Estate 
continued  good  to  her  for  Life ;  though  it  was  urged,  and  Mr.  Vernon  and  How  said 
privately  between  themselves,  that  upon  her  electing  to  take  by  the  Custom,  she  ought 
to  have  no  Benefit  at  all  of  the  Will,  but  that  Edward  Kittson,  the  Devisee  in  Remainder, 
ought  to  be  let  into  Poeseesion  of  that  Estate  immediately  ;  but  his  Lordship  held  other- 
wise, and  as  to  the  five  [30]  Houses  in  Hedge-Lane^  they  being  Leasehold,  were  decreed 
to  come  in  with  the  rest  of  the  Personal  Estate  to  be  sold,  and  the  Money  divided 
accordingly. 

But  as  to  them  the  Court  seemed  not  to  have  apprehended  the  Case  rightly ;  for  they 
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being  expressly  given  to  the  Widow  for  Life,  and  after  her  Death  to  Edward  Kittson, 
together  with  the  £state  at  InguilU-Green,  they  ought,  as  it  seems,  to  have  gone  ac- 
cordingly ;  for  by  the  Decree  for  the  Sale  of  'em,  the  Remainder  to  Edward  Kittson  is 
destto^d,  which  surely  the  Court  never  intended,  vhatsoever  they  thought  fit  to  do  as 
to  the  Widow's  Estate  for  Life  therein  ;  for  if  the  Estate  for  Life  to  the  Widow  of  the 
Lands  of  Inheritance  were  good,  it  seems,  so  must  the  Devise  of  all  these  Houses,  being 
expressly  devised  to  her,  before  he  came  to  the  Devise  of  the  Residuum,  otherwise  there 
is  an  Injury  done  to  Edward  Kittson's  Remainder  therein,  but  this  was  not  taken  Notice 
of,  or  explained  by  the  Court. 

There  was  another  Point  in  the  Case,  which  was  this  ;  Francis  Kittson  about  three 
Years  ago  purchased  the  Remainder  of  a  Mortgage  Term  of  1000  Years,  in  an  Estate  at 
Egham,  of  one  Booth,  which  Booth  had  a  Decree  of  Foreclosure  against  one  Jane  Rrading, 
the  Ueir  at  T^aw  of  the  Mortgagor  :  that  upon  Payment  of  £'20  to  be  put  out  by  the 
.Senior  Master  of  the  Court  of  Chancery,  the  said  Jane  Reading  should  within  six  Months 
after  she  came  of  Age,  release  and  convey  the  Inheritance,  and  Equity  of  Redemption  to 
Booths  his  Heirs  and  Assigns,  unless  Cause  shewn  within  six  Months  after  she  came  of 
Age.  That  Term  was  assigned  to  the  Defendant  Robins,  in  Trust  for  Mr.  Kittson,  to 
attend  the  Inheritiuice  when  it  should  be  conveyed  ;  but  the  £20  was  never  paid,  and  no 
Conveyance  yet  made  of  the  Inheritance,  and  whether  this  should  be  looked  upon  as 
Real  or  Personal  Estate  was  submitted  to  the  Court,  and  held,  that  by  Reason  of  the 
Decree  and  Covenant  of  Booth  for  that  Purpose,  it  must  be  deemed  to  be  an  Estate  of 
Inheritance,  and  the  Widow  must  have  it  for  Life,  and  she  to  pay  one  third  Part  of  the 
£20,  and  Edtcard  Kittson  the  Devisee  in  Remainder  the  other  two  Thirds,  with  Interest 
proportionably,  from  the  Time  it  ought  to  have  been  paid.  Booth  being  become  insolvent. 


A  Devise  of  a  Resvluum  wliere  it  shall  relate  to  tlie  Personal  Estate  only,  and  be  void  as 
to  the  real  Estate,  by  Reason  of  the  Incertainty.  See  Skinner,  1.30 ;  2  Vent.  285  ; 
1  Lev.  212  ;  3  Mod.  228  ;  2  Vem.  .Ifjl,  4G1,  G21,  02:1 ;  1  Vem.  3. 

One  Sympson,  having  settled  all  his  Estate  of  Inheritance  upon  his  Wife  for  Life, 
for  her  Jointure,  makes  hia  Will,  and  thereby  devises  several  pecuniary  Legacies  to 
several  Persons,  and  then  says,  all  the  Rest  and  Residue  of  my  Estate  and  Chattels,  Real 
and  Personal,  I  give  and  devise  to  my  Wife,  whom  I  make  to  be  Executrix  ;  and  the 
only  Question  was,  whether  by  this  Devise  the  Reversion  of  the  Jointure  Lands  passed 
to  the  Wife? 

And  the  Lord  Keeper  having  tak^  'Gxra  to  consider  of  it,  now  delivered  his  Opinion 
that  it  did  not ;  because  the  pracedent  uid  Bubse-[3l]-quent  Words  explain  his  Intent 
to  carry  only  his  Personal  Estate ;  for  in  the  first  Part  of  his  Will  having  given  only 
Legacies,  and  not  Lands  whatsoever,  the  Words,  all  the  rest  and  Resulue  of  his  Estate 
are  relative,  and  must  be  intended  Estate  of  the  same  Nature  with  that  he  had  before 
devised,  which  was  only  Personal ;  for  having  before  given  no  Real  Estate,  there  could 
be  no  Rest  or  Residue  of  that,  out  of  which  he  had  given  away  none  :  Then  the  Words 
Chattels,  Real  and  Personal,  explain  what  Sort  of  Estate  he  meant ;  and  make  the 
Devise,  as  if  he  had  said  all  the  rest  of  my  Estat«,  whether  (^battels  Real  or  Personal,  and 
60  confine  and  restrain  the  extended  Sense  of  the  Word  Estate ;  and  he  said  this  Case 
differed  from  the  Ciise  of  Murray  and  Wise  (see  Abr.  Eq.  C.  1 77 ;  2  Vem.  564),  and  that 
no  Resolution  was  ever  carried  bo  far,  as  to  construe  these  Words  to  pass  a  Fee. 


Daughters  Portions  payable  at  18,  and  no  Maintenance  in  the  mean  Time  :  a  Miun- 
tenfuice  decreed.  See  hereafter  Beale^s  Oase,  and  2  Vem.  236,  and  Q.  Lord  Coventry*s 
Case.   Abr.  Eq.  C.  301 ;  2  Peer  Will.'  449. 

In  this  Case,  upon  a  Marriage  Settlement,  after  the  common  Limitation  to  the  first 
and  other  Sons,  a  Term  was  limited  to  Trustees  for  300  Years  in  Trust,  upon  Failure  of 
Issue  Male, to  raise  with  all  convenient  Speed  out  of  the  Rents  imid  Profits.or  by  Mortgage 
or  Sale,  £3000  for  Daughters  Portions,  if  more  than  one,  to  be  equfUIy  divided  between 
them ;  and  if  one  Daughter  only,  she  to  have  the  whole  £^000,  and  to  be  paid  to  such 
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Daughter  or  Daughters,  at  their  respective  Ages  of  18  or  Marriana,  which  should  iirat 
happen,  after  the  Death  of  the  Father  and  Mother ;  they  have  Issue  two  Daughters 
only,  and  no  Son,  and  the  Father  by  his  Will,  taking  Notice  of  the  Provision  to  his 
Daughters,  devises  to  them  £500  a-piece  more,  to  be  paid  at  the  same  Time  as  their 
original  Portions  were  payable ;  but  in  Case  either  of  them  died  before  the  Age  of  18,  then 
the  additional  Portion  of  £500  a-piece  waa  to  cease :  The  Father  and  Mother  both  died, 
the  Daughters  being  about  15  or  16  ;  the  Plaintiff  intermarries  with  one  of  them,  and 
she  being  now  about  20,  this  Bill  was  brought  against  the  Defendant  and  Devisee  of  the 
Estate,  ^ai^ed  with  these  Portions,  and  against  the  Trustees  of  the  Term,  to  have  the 
Portion  raised,  and  Interest  from  the  Death  of  the  Father. 

And  'twas  insisted,  that  this  was  but  reasonable,  in  re^rd  the  Father  and  Mother 
dying  before  the  Portions  became  payable,  there  was  no  Mamtenance  provided  for  them 
in  the  mean  Time,  and  it  might  have  happened  that  the  Daughters  were  but  two  or  three 
Years  of  Age  at  the  Death  of  the  Father  fuid  Mother,  and  if  this  Court  in  such  Case 
would  not  help  them  to  a  Maintenance  'till  their  Portions  became  payable,  they  must 
starve  ;  yet  they  were  Heirs  at  Law  and  disinherited  ;  and  so,  if  by  any  Construction 
they  can  be  helped,  this  Court  would  do  it :  That  here  the  Portions  are  directed  to  be 
raised  with  all  convenient  Speed,  and  if  they  had  been  raised  presently  after  the  Father 
and  Mother's  Death,  the  Brother  and  Devisee  of  the  Estate  could  not  complain,  for  his 
Estate  was  liable  to  the  raising  them  presently  ;  then  when  the  Portions  are  raised,  who 
is  to  have  the  Interest  of  them  in  the  mean  Time,  'till  they  became  payable  ?  Not  the 
Trustees ;  for  they  have  no-[32}-thing  to  do  with  it  in  their  own  Bight ;  not  the  Brother 
and  Devisee ;  for  he  has  the  Fstate,  and  no  Wrong  is  done  to  him ;  so  surely  in  such 
Case  the  Daughters  themselves  would  be  intitled  to  it ;  so  in  this  Case,  though  they  are 
above  18.  yet  they  ought  to  have  Interest  from  the  Time  their  Portions  became  raisable. 

On  the  other  Side  'twas  insisted,  that  there  was  no  Direction  for  Interest  or  Mun- 
tenance,  'till  their  Portions  became  payaUe;  that  this  was  the  Agreement  of  the 
Parties  at  the  Time  of  the  Settlement,  and  could  not  be  broke  into ;  that  if  there  had 
been  no  Portions  at  all  provided  for  them  they  might  have  Reason  to  complain,  but 
could  not  be  relieved  ;  that  in  this  Case  their  Portions  did  not  vest  'till  18  or  Marriage, 
there  being  a  Clause,  that  if  either  died  before  the  Time  the  whole  Portion  was  to  sink, 
that  it  being  contingent  whether  both  or  either  of  the  Portions  would  become  payable, 
neither  coidd  vest  'till  the  Contingency  happened  as  to  both,  that  those  additional 
Portions  of  £500  a-piece  by  his  Will,  were  in  lieu  of  Maintenance,  and  that  the  Estate 
ought  not  to  be  charged  farther. 

But  the  Chanall^  was  of  Opmion  they  ought  to  have  either  Interest  or  Maintenance 
from  their  Father's  Death  (he  bein^  the  Survivor),  and  thought  it  mach  the  same, 
whether  'twas  called  Interest  or  Mamtenance ;  that  the  Father  never  intended  they 
should  starve  'till  their  Portions  became  payable,  and  so  sent  it  to  a  Master  to  see  what 
was  reasonable  for  their  Maintenance  from  the  Time  of  their  Father's  Death,  and  decreed 
the  original  Portion  to  be  raised  by  Sale,  to  be  with  Interest  at  5  per  Cent,  being  charged 
on  Land,  though  'twas  pressed  to  be  6  per  Cent.,'a,nd  Mr.  Vernon  cited  the  Case  of  Waring 
and  Waring  {Q.  Abr.  Eq.  C.  207),  where  Maintenance  in  a  like  Case  was  decreed  'till  the 
Portions  became  payable,  there  being  no  Provision  for  it  in  the  Settlement,  and  divers 
other  Cases  to  the  some  Purpose.   Vide  ante. 


LoEFFES  versus  Lowen  &  al'.  [1711.] 

A  Freeman  of  London  dies,  leaving  a  Widow  and  two  Daughters  ;  one  of  the  Daughters 
dies,  the  other  shall  have  the  whole  of  the  Orohanage  Part.  See  2  Vern.  110,  234, 
340,  559,  754 ;  1  Vern.  88,  354 ;  1  Chanc.  C.  181 ;  1  Lev.  32,  162,  dtc. ;  1  Vent. 
178 ;  1  Mod.  79 ;  KittsotCs  Case,  ante  [Gilb.  Bep.  28]. 

In  this  Case  the  Question  was,  whether  the  Plaintiffs,  who  were  Creditors  of  one 
Eyton,  should  have  the  Benefit  of  a  Bond  for  Payment  of  £1500  entered  into  by  one 
^gly  to  By  ton,  or  if  the  said  Bond  should  be  looked  upon  to  be  voluntary  and  fraudulent, 
as  against  the  Creditors  of  Bayly  who  were  Defendants,  and  they  to  be  accordingly 
first  satisfied  out  of  Bayly's  Assets,  they  being  Creditors  only  by  Simple  Contract ; 
and  as  to  that  the  Case  appeared  to  be  thus :  One  Mason  a  Vintner,  and  Freeman 
of  London,  made  his  Will  about  24  Years  since,  and  thereby  devised  one  third  Part 
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of  his  Personal  Estate  to  Letitia  his  Wife,  and  the  other  two  Thirds  to  his  Children, 
and  died,  having  only  two  Daughters  Letitia  and  another,  who  afterwards  died  intestate 
and  unmarried ;  Letitia  the  vt^dow  intermarried  with  Bayly,  who  was  a  Vintner 
likewise,  and  the  Widow  before  Marriage,  and  she  and  her  Husband  after  Marriage, 
continued  to  employ  the  whole  Stock  left  by  Mason,  [33]  in  carrying  on  their  Trade 
without  making  any  Distribution  or  Diirision  to  the  Children;  some  iWe  after, 
upon  a  Treaty  of  Marriage,  to  be  had  between  Letitia  the  Daughter  and  EyUm  (the 
other  Daughter  being  then  dead),  a  Computation  was  made  of  what  Fortune  would 
come  to  Letitia  the  Daughter ;  and  the  same  appearing  to  be  short  of  what  Eyton 
oxpected,  Bayly  agreed  to  make  up  her  Fortune  £4000,  but  there  was  no  Writing 
or  Memorandum  of  it  under  Hand ;  but  Bayly  did  afterwards  pay  all  but  £1500  of 
the  Fortune  agreed  upon.  About  four  Years  after  the  Marriage  Bayly  makes  his 
Will,  and  at  the  same  Time  proposes  a  Bond  for  Eyton  of  £3000,  conditioned  for  the 
Payment  of  £1500  to  him  at  such  a  Time,  and  then  sends  for  Eyton  and  his  Wife, 
shews  them  the  Bond  and  Will,  whereby  he  had  likewise  given  them  a  Legacy,  but 
never  delivers  the  Bond  to  Eyton  or  his  Wife,  but  kept  it  in  his  own  Custody ;  and 
Bayly  some  time  after  dj^ing  suddenly,  this  Bond  was  found  among  his  Writings, 
and  by  Agreement  was  deUvered  over  to  Lowen,  who  was  a  Defendant,  to  be  kept  by 
him  as  an  indifferent  Person,  till  it  should  appear  how  Things  were  like  to  go  ;  Bayly 
dying  in  Debt  considerably,  his  Executors  renoimced,  and  Administration  with  the 
Will  annexed  was  granted  to  the  Defendant  Loiven,  as  principal  Creditor,  for  about 
£2000,  by  Simple  Contract,  and  Bayly  was  likewise  indebted  to  several  others  by  Simple 
Contract ;  and  afterwards  Eyton  became  a  Bankrupt,  and  this  Bond  of  £1500  was 
nssign'd  by  the  Commissioners  to  the  Plaintiffs,  who  were  his  Creditors ;  so  this  Bill 
was  brought  to  have  the  Bond  delivered  up  to  the  Plaintifl,  and  to  have  an  Account 
of  Bayly's  Personal  Estate,  and  Satisfaction  thereout,  for  the  said  £1500,  several  Proofs 
were  read  on  the  Plaintiff's  Part,  to  prove  the  due  Execution  of  the  Bond,  and  that 
seemed  to  be  out  of  all  Doubt.  Eyton  and  his  Wife  being  likewise  examined  as 
Witnesses,  by  Order  of  Court,  did  both  by  their  Depositions  and  Answers  swear  the 
Agreement  by  Bayly  to  pay  or  secure  £4000  for  the  Wife's  Portion. 

On  the  other  Side  'twas  proved.  That  if  this  £1500  should  be  taken  out  of  BayUfs 
Assets,  there  would  not  be  enough  to  pay  above  4s.  6a!.  in  the  Pound  to  his  Creditors ; 
so  the  only  Question  made,  was,  Whether  the  dead  Daughter's  Portion  should  survive 
wholly  to  the  other  Daughter,  or  be  distributed  between  her  and  her  Mother,  according 
to  the  Statute  %  And  as  to  this,  a  Difference  was  taken,  and  agreed  to  by  the  Court. 
That  as  to  the  Orphanage  Part,  which  belongs  to  the  two  Daughters  by  the  Custom 
of  Londoin,  the  Survivor  should  have  the  whole,  even  after  a  Division  and  Partition 
made  between  them ;  but  as  to  the  Testator's  Part,  devised  to  them,  that  was  under 
the  Direction  of  the  Statute  as  a  Legacy,  and  must  be  between  the  Mother  and  surviving 
Daughter  accordingly. 

And  as  to  the  other  Point,  the  Court  was  of  Opinion,  that  the  Bond  was  to  be 
looked  upon  as  voluntary  against  the  Creditors  of  Bayly  ;  but  my  Lord  said,  that  the 
Agreement  to  pay  or  secure  £4000  in  Consideration  of  the  Marriage,  tho'  'twere  only 
by  Parol,  and  by  Consequence  not  binding  within  the  Statute  of  Frauds  and  Perjuries, 
yet  it  was  binifing  in  Conscience,  dc,  and  so  far,  as  Bayly  afterwards  executed  that 
Contract,  by  Payment  of  Part  of  the  Money  agreed  upon,  it  was  [3^  wi  effectual  Per- 
formance, and  not  to  be  set  aside  in  a  Court  of  Equity  ;  and  he  would  never  coll  that 
fraudulent,  which  was  just :  But  as  to  the  £1500  Bond,  you  can't  tack  that  to  the 
Parol  Agreement,  so  as  to  make  it  any  Evidence  in  Writmg  of  that  Agreement,  or 
as  a  Performance  of  it ;  for  that  appears  to  have  been  given  four  Years  after,  and 
without  any  Application  of  Eyton  or  his  Wife :  Besides,  if  it  be  intended  to  be  in  Exe- 
cution of  the  former  Agreement,  'tis  natural  to  suppose  it  would  have  been  immedi- 
ately delivered  only  to  the  Obligee  or  his  Wife,  which  here  it  was  not ;  Bayly  the 
Obligor  kept  it  by  him,  it  was  made  at  the  same  Time  with  his  Will,  shewn  to  them, 
and  after  his  Death  found  with  his  Will,  and  so  he  could  not  take  it  otherwise  than 
in  the  Nature  of  a  Legacy,  and  voluntary,  and  so  delivered  an  Account  to  be  taken 
of  Bayhfs  Personal  Estate,  and  that  to  be  apply'd  in  the  first  Place  towards  Payment 
of  his  own  Creditors ;  and  if  any  Surplus  remained,  the  Plaintiffs  were  to  come  in  for 
a  Satisfaction  of  their  Bond,  in  the  next  Place,  before  the  Legacies  of  Bayly ;  and 
Costs  of  all  Sides  to  come  out  of  Bayly's  Personal  Estate,  he  being  the  Occaraon  of 
this  Suit.   But  the  PlaintiJfe  thought  there  would  be  no  Surplus  at  all,  and  so  desired 
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till  Mendety  to  consider  whether  they  would  not  chiue  to  have  tliis  Bill  dismiased, 
rather  than  enter  into  the  Account :  And  the  Chancellor  gave  them.  Time  accordingly. 

Tipping  versus  Piggot.  [1711.] 

What  Act  of  a  Trustee  ehaJ]  defeat  a  Trust,  or  destroy  contingent  Remainders.  See 

1  Ch.  Cas.  49,  213  ;  2  Chan.  Gas.  64,  78  ;  1  Chan.  Rep.  68  ;  1  Vera.  13,  181,  440 ; 

2  Vem.  133,  303.  583,  702,  754 ;  2  Salk.  680 ;  1  Lev.  237  ;  2  Vent.  350.  Also 
the  Case  of  Trevor  and  Trvvor,  ante. 

In  Consideration  of  a  Marriage,  and  £3000  Fortune,  and  for  settling  the  Lands 
in  Question  in  the  Name  and  Blood  of  the  Tipyings,  a  Settlement  was  made  to  the  Use 
of  the  intended  Husband  for  99  Years,  if  he  should  so  long  live.  Remainder  to  Trustees, 
during  his  lafe,  to  support  contingent  Remainders ;  Remainder  to  the  first,  and  other 
Sons  (rf  that  Marriage ;  Remainders  to  the  Heirs  of  the  Body  of  the  Husband,  Remainder 
to  the  right  Heirs  of  the  Husband.  The  Marriage  took  EfEect,  and  the  Husband 
and  Wife,  and  Trustees  for  Support,  <^c.,  by  Fine  and  other  Conveyances,  settle  these 
Lands  to  the  Husband  for  99  Years,  if  he  sliould  so  long  live ;  Remainder  to  Trustees 
during  his  Life,  to  support  contingent  Remainders ;  Remainder  to  the  Wife  for  her 
life,  for  her  Jointure ;  Remainder  to  the  first  and  other  Sons  of  that  Marriage ; 
Remainder  over  to  several  others ;  Remainder  to  the  right  Heirs  of  the  Husband : 
Then  the  Husband  and  Wife  die  without  Issue ;  and  this  Bill  was  brought  by  the 
Plaintiff,  Heir  at  Law  to  the  Husband,  to  set  aside  that  second  Conveyance  by  the 
Trusted,  as  being  made  in  Breach  of  their  Trust ;  and  insisted.  That  they  were  Trustees, 
as  well  for  the  Support  of  the  Remainder,  as  to  the  Remainder  of  the  first  and  other 
Sons,  all  being  contingent  Remainders,  and  that  such  Conveyances  ou^ht  to  be  set  aside  : 
And  so  has  been  the  Practice  of  this  Court,  at  least  tJie  Opnion  of  this  Court,  for  these 
20  Years ;  tho'  indeed  Serjeant  PeTiAertm,  and  sevend  other  eminent  Conveyancers, 
have  held,  that  by  the  Trustees  concurring  in  any  Act  to  prevent  the  Rising  of  the 
contingent  Remainder,  they  were  for  ever  destroyed  and  gone ;  but  that  Opinion  is 
now  exploded  in  this  Court. 

[35]  And  the  Chanullor  held  it  to  be  so,  as  to  the  first  and  other  Sons,  who  came 
in,  and  were  to  be  considered  as  Purchasors  under  the  Marriage-Settlement  and  Portion, 
and  said  it  would  be  dangerous  for  any  Trustees  to  make  the  Experiment ;  for  that 
it  was  most  certainly  a  Breach  of  Trust,  and  if  it  should  ever  come  in  Question,  he 
thought  this  Court  would  set  aside  such  a  Conveyance :  Not  but  that  he  said  the  Case 
might  possibly  be  so  circumstanced,  as  that  this  Court  would  not  relieve  against  it : 
But  where  Belief  is  to  be  ^ven,  in  such  Cases  it  is  only  to  those  who  come  and  claim 
as  Purchasors,  as  the  first  and  other  Sons ;  all  the  Reminders  after  to  the  Hars  of 
the  Body  of  the  Husband,  and  the  Remainder  to  Ixis  right  Heirs,  are  merely  voluntary, 
and  not  to  be  aided  in  the  Court ;  and  so  dismissed  the  Bill  Vide  1  Leon.  237,  Jenkins 
and  Keymis ;  J^emUe  qyx  le  Portion  sur  Marriage  extends  a  les  Bemainders  coment 
qite  coieni  per  second  Venter. 


LiHOMDSON  versus  Swebd.  [1711.] 

[S.  C.  sub  nom.  Symondson  v.  Tvxed^  Prec.  Chan.  374.] 

A  specifick  Performance  of  a  Pard  Agreement  decreed,  notwithstanding  the  Statute 
of  Frauds,  dec.   See  1  Vern.  151,  159 ;  2  Vern-  373  ;  Abr.  Eq.  16,  17,  19,  20. 

In  this  Case  the  Court  declared,  and  the  Counsel  agreed  likewise,  that  if  a  Man 
bring  a  Bill  for  a  specifick  Performance  of  a  Parol  Agreement,  setting  forth  the  Sub- 
ftance  of  it  in  his  Sill,  and  the  Defendant  by  his  Answer  confesses  the  Agreement, 
that  the  Court  may  in  such  Case  decree  an  Execution  thereof,  notwithstanding  the 
Statute  of  Frauds  and  Perjuries,  because  the  Defendant  confessing  the  Agreement, 
there  can  be  no  Danger  of  Perjury  from  the  Contrariety  of  Evidence,  which  was  the 
only  NOschief  that  Statute  intended  bo  obviate  ;  but  in  the  principal  Cause  the  De- 
fendant had  not  by  his  Answer  confessed  the  Agreement  charged  in  the  Bill,  which 
was  only  by  Parol  to  settle  some  Lands  and  Houses  on  t^e  Plamtiff,  in  Consideration 
of  his  marrying  tihe  Defendant's  Daughter :  And  so  the  Hll  was  diunissed ;  and 
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'twas  said,  in  all  Cases,  wherever  the  Court  had  decreed  a  specifiek  Execution  of  a 
Parol  Agreement,  yet  the  same  had  been  supported,  and  made  out  by  Letters  in  Writing, 
and  the  particular  Tenmi  stipulated  therein,  as  the  Foimdation  for  the  Decree,  otherwise 
the  Court  would  never  carry  such  an  Agreement  into  Execution. 

Brander  versus  Robs.  [1711.] 

An  Agreement,  dc.^  for  a  Mortgage  by  one  before  his  Bankruptcy,  made  void,  Q.  See 
1  Ch.  Ca.  71 ;  2  Vem.  96,  97,  194,  432,  and  the  Case  of  Jacobson,  &c.,  postea. 

The  Plaintifi  was  Assignee  of  Commissioners  of  Bankruptcy,  issued  out  against 
one  Bottnlle,  who  was  a  Gunpowder-Maker,  and  had  contracted  with  the  Defendant 
for  as  much  Salt-Petre  as  came  to  £224,  but  not  having  ready  Money  to  pay  for  the  same, 
proposed  to  make  a  Mortgage  of  an  Estate  he  had  m  his  own  Possession,  by  way  of 
Security  for  the  Money ;  and  in  order  thereunto,  left  with  the  Defendant  the  ^tie- 
Deeds,  to  get  the  Assignment  drawn ;  the  Defendant  carried  the  Deeds  to  an  Attorney, 
to  look  into  the  Title,  and  draw  the  Assignment,  and  the  Attorney  kept  them  by  him 
for  [36]  some  Time,  and  then  died  without  having  drawn  the  Mortgage  ;  after  which 
the  Defendant  carried  the  Deeds  to  a  Scrivener,  for  the  same  Purpose  ;  but  before  the 
Assignment  was  perfected,  the  said  Botville  became  a  Bankrupt :  And  now  the  Plaintiff 
Assignee  of  the  Commissioners  brought  his  Bill,  to  have  the  Deed  delivered  up,  that 
so  the  Estate  might  be  sold  for  the  Satisfaction  of  Creditors.  The  Defendant  by  his 
Answer  insisted  upon  the  Matters  aforesaid  :  His  Counsel  argued,  that  this  was  more 
than  a  Pledge  of  the  Writings  ;  that  an  Assignment  was  intended  to  be  made,  and  if 
it  had  been  made,  this  Court  would  not  have  taken  it  from  him,  without  payizig  tlie 
Money ;  that  its  not  being  made,  was  only  an  accident  occasioned  by  the  Death  of 
the  Attorney,  and  this  Court  often  relieves  against  Accidents,  and  so  the  PlaintifT 
ought  not  to  have  the  Dewls  without  Payment  of  the  Money.  But  the  Court  decreed 
the  Deeds  to  be  brought  before  the  Master,  and  to  be  delivered  by  Schedule  to  the 
PlaintiS,  with  Costs ;  though  no  Reason  was  given  for  this  Decree ;  sed  /loc  Dur'  a 
multxs  habebatur. 

Andrews  versus  Craddock. 

28  Nov.  1713.   J.  G.  in  Cowrt. 

Bill  by  Prochein  Amy,  without  the  Infant's  Consent.    See  Abr.  Eq.  72  ;  2  Vem.  711. 

In  this  Case  'twas  held  by  the  Counsel,  and  agreed  to  by  the  (^ourt,  that  any  one 
may  bring  a  Bill  as  Prochein  Amy  %o  an  Infant,  without  his  Consent,  because  it  is  at 
his  Peril  he  brings  it,  and  he  is  to  be  answerable  for  the  Event ;  but  none  can  bring 
a  Bill  in  the  Name  of  a  Feme  Covert,  aa  her  Prodiein  Amy,  without  her  (Consent ;  and 
if  such  Bill  be  brought,  upon  her  Affidavit  of  the  Matter  the  Bill  will  be  dismissed. 

MANnELD  versus  Dl7G.\Ra 

5/>6.  1713.  J.  G.  in  Court 

See[l]  Abr.Eq.  195,S.C.' 

Devises  to  his  Wife  till  his  Son  be  21  :  the  Son's  Death  at  13  determines  the  Wife's 

Interest.   See  2  P.  Will  336. 

In  this  Case  a  Man  had  by  his  Will  in  Writing  devised  to  his  Wife  certiun  Lands, 
till  his  Son  and  Heir  apparent  should  attain  to  the  Age  of  21  ;  and  when  his  Son 
should  attain  to  the  said  Age,  then  to  his  Son  and  his  Heii-s,  and  dies  :  The  Son  lives 
to  his  Age  of  13,  and  then  dies ;  and  the  Wife  supposing  she  had  a  Title  to  hold  the 
Lands  till  such  Time  as  he  might  have  attained  his  Age  of  21,  continues  in  the  Percep- 
tion of  the  Rents  and  Profits  of  the  said  Lands  for  several  Years.  And  this  Bill  was 
brought  against  her  by  the  Heir  at  Law  of  the  Son,  to  have  an  Account  of  the  Rents 
and  Profits  from  the  Death  of  the  Son ;  and  the  Wife  was  the  Executrix  likewise  of 
her  Husband ;  yet  it  not  being  devised  during  the  Time  for  Payment  of  Debts,  nor 
any  Creditors,  nor  want  of  Assets  appearing,  it  was  hdd  by  the  Chancellor,  that  the 
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Wife's  Estate  determined  by  the  Death  of  her  Son ;  and  that  the  Eemainder  vested 
firesentlj  in  the  Son  upon  the  Testator's  Death,  and  was  not  to  expect  tiil  tlie  Con- 
tingency oi  his  attaining  his  Age  of  31  should  happen,  for  then  in  this  Case  'twould 
never  hare  vested  at  all,  he  dying  before  that  Age,  and  so  decreed  the  Wife  to  account 
for  the  Profits  from  the  Time  of  her  Son's  Death  :  And  upon  a  Rehearing  his  Lord- 
ship continued  of  the  same  Opinion,  according  to  [37]  the  Distinctions  taken  in  3  Co. 
19,  Boraston's  Case ;  and  6  Go.  35,  Bishop  of  Bath's  Case ;  but  said  it  being  a  Point 
of  Lav,  if  they  were  not  satisfied,  tliey  might  appeal  elsewhere,  for  the  Decree  being 
sign'd  and  inroll'd,  'twas  now  too  late  lor  him  to  consider  of  it  again ;  and  the  Rehear- 
ing was  only  for  Matter  of  Costs  taxed  after  the  Decree. 

East-Indu  Company  versus  Clavell  &  a!'. 

[S.  C.  Prec,  Chan.  377.  Discussed,  George  v.  Milbanke,  1803,  9  Ves.  193 ;  Payne  v. 
Mortimer,  1859,  28  L.  J.  Chan.  716,-4  De  G.  &  J.  453,  455,-5  Jur.  N.  S.  750.] 

5  May  1 71 4.   J.  G.  in  Court. 

A  vduntary  Settlement  on  a  Daughter  {after  a  Bond,  dr..)  made  good  by  Matter 
ezposl  facto.  See  2  Ch.  Sep.  265;  1  Vern.  464;  1  Chan.  Cas.  59,  103.  170.  & 
216,  which  seem  corUra, 

On  opening  the  Pleadings,  the  Cause  apjieared  to  be  this  :  Sir  Edward  Littleton 
being  appoint^  by  the  East-India  (^ompany  to  go  as  President  to  the  Bay  of  Bengal, 
and  to  transact  and  manage  ^1  the  Affairs  of  the  Company  there,  does  by  Articles  dated 
Jan.  9, 1698,  for  himself ,  his  Executors  and  Administrators,  covenant  and  agree  with  the 
Company  and  their  Successors,  to  depart  with  the  first  Ship  [whicli]  should  set  Sail  for 
that  Place:  and  that  after  his  Arrival  there,  he  would  faithfully,  and  to  tlie  utmost  of  his 
Skill  and  Power,  transact  and  manage  all  Things  in  relation  to  the  Company  for  their 
Beneiit  and  Advantage,  and  would  not  imbezil,  misapply  or  convert  any  of  the  (loods 
or  Effects  of  the  said  Company  to  his  own  Use,  with  several  other  ('ovenants  relating  to 
his  Fidelity  and  good  Behaviour  in  the  said  Employment ;  and  at  the  same  Time  Sir 
Edward  Littleton,  together  with  Sir  Trenchant  Masters  and  Mr.  Sfhe-plierd,  as  his 
Sureties,  became  jointly  and  severally  bound  in  a  Bond  of  £2000  Penalty,  conditioned 
for  Performance  of  the  said  Articles ;  and  this  Bond,  like  all  other  Bonds,  bound 
themselves,  their  Heirs,  Executors,  and  Administrators.  Afterwards,  Sir  Eduurd 
UtUeton  being  to  pioceed  on  his  Voyage,  by  Indenture  of  Lease  and  Release  20  &  21 
Jan.  1698,  settW  all  his  Estate  to  Tnistees  and  their  Heirs,  for  several  Uses,  and 
amongst  the  rest  carves  out  a  Term  for  100  Years ;  and  tliis  was  declared  to  be  upon 
Trust,  that  the  Trustees  should  raise  the  Sum  of  £5000  as  a  Portion  for  his  Daughter 
Jane^  to  be  paid  within  three  Montlis  after  Marriage  ;  and  likewise  makes  a  Pi-ovision 
for  the  Payment  of  his  Debts,  and  soon  after  set  out  for  Bengal.  During  tlie  Time 
of  hk  Abode  there,  he  managed  the  Affairs  of  the  Company,  and  had  generally  2  or 
X300,000  of  their  Money  in  his  Hands.  Mr.  Clavell,  the  Defendant,  to  whom  Sir 
Eduxcrd  had  recommended  the  Care  of  his  Daughter,  some  Time  after  Sir  Ednard's 
Departure,  makes  his  Application  to  her  in  the  Way  of  Marriage  ;  and  she  having 
the  Copy  of  her  Father's  Settlement  in  her  Hand,  delivers  it  to  Mr.  Clavell,  who  went 
to  Counsel  to  advise  upon  it ;  uid  being  advised  that  the  Portion,  of  £5000  was  sufH- 
oently  secured  by  that  Settlement,  Mr.  Clavell  and  the  young  Lady  soon  after  married ; 
but  no  Settlement  was  made  upon  the  Marriage,  tho'  'twas  proved  that  Mr.  Clavell 
bad  an  VataXe  of  Inheritance  of  about  £700  per  Ann.,  and  a  Personal  Estate  of  a  consider- 
aUe  Value.  Some  Time  after  the  Marriage  Mrs.  Clavell  died  without  Issue,  and  it 
h»sg  by  her  desired,  she  was  buried  among  her  Ancestors  at  a  great  Distance,  which 
cost  Mr.  Clavell  near  £400.  After  her  Death  Mr.  Clavell  the  Husband  took  out  Ad- 
■ninistnition  to  her,  and  brought  his  Bill  in  this  Court  against  the  Trustees,  and  had 
a  Decree  for  Sale  of  [38]  the  100  Years  Term,  and  for  raising  and  paying  the  £5000 
Portion.  Several  Purchasors  bid  for  the  Estate  before  the  Master.  The  East-India' 
Company,  from  Time  to  Time,  upon  Application  to  the  Court,  obtained  interlocutory 
Orders  to  put  off  the  Sale,  upon  Pretence  of  bringing  in  better  Purchasors ;  the 
Reason  of  which  was  this ;  Sir  Edward  Littleton  had  imbeziled  or  misapplied  Goods 
or  Effects  of  the  Company  to  the  Amoimt  of  £26,000,  and  so  had  forfeited  his  Articles 
md  Bonds,  and  made  himself  unaUe  to  satisfy  to  the  Company  that  Demand  :  And 
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the  Company  had  befoie  that  Time,  hj  their  AgenU  and  Factors  in  Beng<d,  seised 
the  BooicB  and  Papers  of  Sir  Edvxird,  and  talen  hinuself  into  Custody,  where  he 
died ;  and  so  the  Comjiany  conceiving  themselTOS  interested  in  the  Estate,  obtain'd 
the  Orders  before-mmtioned  for  putting  ofi  the  Sale,  and  now  at  last  brought  thar 
Bill  against  Mr.  Ckmll,  the  Trustees,  and  several  others,  to  have  an  Account  of  the 
Real  and  Personal  Estate  of  Sir  Edvxird,  and  that  the  same  might  in  the  first  Place 
be  subjected  to  the  making  good  their  Demands.  And  for  the  Compuiy  'twas  insisted, 
that  the  Settlement  for  raising  £5000  for  the  Daughter  was  merely  voluntary  axid 
fraudulent ;  and  tho'  all  voluntary  Settlements  were  not  fraudulent,  yet  this  was 
apparently  so,  being  made  so  immediately  after  the  Articles  and  Bond  given  to  the 
Company ;  that  it  must  be  intended  that  Settlement  was  made  and  approved  of  at 
the  same  Time,  tho'  made  to  bear  Date  five  or  six  Days  after ;  that  it  was  to  take  away 
that  which  was  to  be  the  Fund  for  making  good  any  Imbezilment  or  Misapplication 
of  the  Compamr's  Money  pr  ESects ;  that  the  Company  were  real  Creditors  for  a  very 
great  Sum  of  Money,  and  prior  in  Time  to  the  Settlement  of  the  Daughter ;  that  the 
Settlement  was  purely  voluntary ;  and  besides,  the  Daughter  was  since  dead  without 
Issue,  and  no  Settlem^t  has  been  made  upon  her,  and  so  'twas  hoped  this  voluntary 
subsequent  Settlement,  which  was  in  Fraud  of  the  prior  Agreement  and  Articles  with 
the  Company,  would  not  prevail. 

On  the  other  Side  'twas  urged  the  Articles  only  bound  the  Executors  or  Adminis- 
trators ;  and  tho'  the  Heirs  are  bound  in  the  Bond,  yet  that  should  bring  a  Lien  upon 
the  Real  Estate  no  farther  than  the  Penalty  of  the  Bond  went,  which  was  out  for  £2000. 
That  there  was  no  Pretence  in  the  World  to  call  that  Settlement  fraudulent,  for  tho' 
'twas  voluntary,  yet  'twas  made  for  very  good  and  just  Reasons ;  that  Sir  Edvxird 
was  going  a  very  long  and  dangerous  Voyage,  and  in  all  Probability  might  never  return 
again ;  that  having  only  one  Daughter,  'twas  fit  he  should  set  his  House  in  Order, 
and  make  some  Provision  for  her  before  he  went ;  that  it  appear'd  not  to  be  fraudulent, 
in  regard  he  expressly  provided  for  the  Payment  of  his  Deots ;  that  this  to  the  Easl- 
India  Company  was  at  that  Time  no  Debt  at  all,  nor  is  any  Presumption  to  be  aJlowed 
that  be  would  become  so  indebted  in  order  to  defeat  his  Settlement ;  that  admitting 
the  Settlement  was  voluntary  at  first,  yet  by  an  Act  ex  vast  facto  such  voluntary 
Settlement  may  become  good ;  and  so  'twas  in  this  Case ;  Uiat  Mr.  Clamll  was  drawn 
in  and  invited  by  this  Settlement  to  marry  the  young  Lady ;  that  he  advised  with 
Counsel  beforehand,  and  was  told  'twas  effectual  for  the  £5000  Portion ;  that  in  Dr. 
Halt's  Case  in  this  Court,  and  affirmed  [39]  by  the  Lords,  a  Letter  from  the  Father, 
promising  to  give  his  Daughter  £1500  Portion,  wa£  held  to  be  sufficient,  not  only 
to  exempt  it  out  of  the  Act  of  Frauds  and  Perjuries,  but  was  likewise  held  oblijgatory 
on  the  Father  to  perform  it,  because  the  Person  was  thereby  drawn  in  and  invited 
to  marry  the  Daughter :  That  in  our  Case  Mr.  Clavell,  tho'  he  made  no  Settlement, 
yet  he  liad  a  very  good  Estate,  of  which  she  would  have  been  dowable  if  she  had  hved  ; 
that  he  had  ezpencbd  £400  on  her  Funraal,  to  comply  with  her  Request ;  that  if  this 
Settlement  was  voluntary  in  its  Creation,  yet  being  the  Motive  uid  Inducement  to  Mr. 
Glaoell  to  marry  her,  this  had  now  made  it  valiiable :  And  so  'tis  prayed  they  might 
have  the  benefit  of  their  Decree,  and  the  Sale  go  on  to  the  last  and  oest  Bidder. 

Chancellor.  I  think  the  Settlement  was  a  very  reasonable,  just  and  honest  Provision, 
and  no  Colour  of  Fraud  in  it ;  the  Articles  do  not  bind  the  Real  Estate  at  all,  and  the 
Bond  only  so  far  as  the  Penalty  goes,  which  is  but  £2000.  So  let  an  Account  be  taken 
of  the  Real  Estate  of  Sir  Edward,  and  what  of  his  Goods  and  Effects  came  to  the  Hands 
of  the  Company  upon  theSeizure,and  if  that  falls  short  of  the  £2000,  the  Deficiency  must 
be  made  good  in  the  first  Place  out  of  the  Sale  of  these  Lands,  prior  to  the  Defendsmt 
CiaveWs  Demands  ;  and  till  that  Account  be  taken,  let  £2000  of  the  Purchase-Money 
be  brought  before  the  Master,  and  placed  out  at  Interest  to  abide  the  Event  of  that 
Account,  and  the  Residue  to  be  applied  to  Mr.  ClaveWs  Demand  of  £5000,  and  all 
Parties  must  join  in  the  Sale ;  and  reserved  tbe  Considerati<m  of  Costs  till  the  Account 
taken. 

BoNTELL  versus  MOHUN,  TnjDEN  &  al'.  [1713.] 

Of  Devises  by  Implication.    See  1  Vem.  22  j  2  Vem.  451,  572,  723 ;  2  Vent.  223; 
Cro.  Jac.  75  ;  Moor,  635  ;  Vaugh.  259,  365 ;  post,  67. 

The  Plaintiff's  Bill  was  to  have  an  Account  of  the  Personal  Estate  of  Anne  Mohun, 
the  Defendant's  Testatrix,  and  Satisfaction  thereout  of  the  Sum  of  £400.  and  likewise 
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to  have  an  Account  of  the  Rents  and  Profits  of  the  Estate  in  Question,  from  the  Death 
of  the  said  Anne  ifoAun ;  and  upon  the  Defendant's  Answers  and  Proofs  read  in  the 
Cause,  the  Case  was  this  :  Anne  Birch^  the  Plaintifi's  Grandmother,  and  Mother  of  the 
nid  Anntf  Jf  ohun,  being  seised  in  Fee  of  the  Estate  in  Question,  uul  possessed  likewise 
of  a  Penonal  Estate  to  the  Vahie  of  about  £2000,  died  intestate  several  Years  once, 
after  whoae  Death  %ha  Real  Estate  descended  to  the  FlaintifE,  and  the  said  Aivm  Mokun, 
her  Aunt,  as  Goheirs,  and  the  Personal  Estate  came  likewise  between  than  equally, 
as  next  of  Kin  :  The  Plaintiff  some  Time  after  being  sick  and  infirm,  and  intending 
to  go  to  Monlpdier_  in  France  for  the  Recovery  of  her  Health,  releases  and  conveys 
her  Moiety  of  the  Estate  in  Question  to  her  Aunt  and  her  Heirs,  in  Consideration  of 
£400  secured  to  her  by  her  Aunt's  Bond  ;  but  having  a  great  Confidence  in  her  Aunt, 
ahe  leaves  this  Bond  with  her,  and  then  goes  to  France :  Afterwards  Anne  Mohvn, 
by  Indenture  of  Lease  and  Release,  25  &  26  of  March  1700,  conveys  the  Estate  in 
Question  to  one  Pepper  and  his  Heirs,  to  the  Use  of  himself,  his  Executors  and  Adminis- 
trators, for  99  Years,  if  the  said  Anne  Mohun,  and  the  Plaintiff  Boniell  her  Niece,  or 
either  [40]  fA  them*  should  so  long  Uve,  Remainder  to  the  Use  of  herself  and  her  Heirs, 
and  declares  the  Trust  of  the  Term  to  be,  that  the  said  Anne  Mohun  should  receive  the 
Rents  and  Pn^ts  thereof  for  so  many  Tears  of  the  Term  as  she  should  live  :  Then  comes 
a  Proviso,  That  if  the  said  Anne  Mohun,  her  Executors  or  Administrators,  should  pay 
the  I^aintifi  the  Simi  of  £400,  secured  to  her  by  way  of  Bond,  and  likewise  by  Indenture 
of  Release,  even  bearing  Date  herewith,  c&c,  as  the  WiU  expressly  describes  it  to  be  ; 
then  after,  by  another  Clause  in  the  Will,  she  devises  the  Estate  in  Question  to  the 
Defendant  Henry  Mohun  (who  was  her  eldest  Son  and  Heir)  and  the  Heirs  of  his  Body 
after  the  Death  of  the  Plaintiff  {the  said  Elizabeth  BontelV)  with  Remainder  over,  and  dies. 
The  Defendant  Henry  Mohun  entors,  and  suffers  a  Common  Recovery  of  the  Estate, 
and  limits  the  Uses  to  himself  and  his  Heirs  :  And  now  the  Plaintiff  brought  this  Bill 
to  have  Satisfaction  of  the  £400  and  Interest,  and  also  an  Account  of  the  Rents  and 
Profits  <A  his  said  Real  Estate  from  the  Death  of  hia  Aunt :  And  Henry  Mohun  brought 
Ukewiae  a  Cross  ^Kll  to  be  let  into  the  Redemption  of  the  Term  upon  Payment  of  the 
£400  and  Interest ;  and  the  ungle  Question  was,  Whether  the  Plaintiff  was  to  have 
the  Estate  for  Life  by  Virtue  of  the  Devise  to  her  for  Life  by  Implication,  or  whether  that 
Clatise  meant  no  more  than  only  to  continue  it  a  Security  to  her  for  the  £400  and 
Interest  %  The  Plaintiff  had  one  Witness  to  prove  that  her  Aunt  had  declared  she 
should  have  the  Estate  for  Life. 

And  'twas  argued  for  her,  that  this  Devise  gave  her  an  Estate  for  Life  by  Implication, 
and  the  Implication  to  her  was  neceasarv,  being  devised  to  the  Defendant,  who  was  her 
Son  uid  Heir,  but  not  to  take  Place  till  after  the  Plaintiff's  Death,  and  consequently 
the  I^aintiff  must  have  it  during  her  Life,  because  no  one  else  could ;  that  the  99  Years 
Term  was  a  Security  loc  the  £400,  for  if  that  was  determinable  upon  the  Death  of  her 
Aunt,  she  had  had  no  manner  of  Benefit  of  that  Term ;  that  tho'  the  Proviso  had  made 
it  in  the  Nature  of  a  Mortgage,  redeemable  upon  the  Payment  of  i  the  £400  and  Interest, 
yet  that  was  not  an  absolute  compleat  Secunty  for  the  Money ;  that  this  Devise  to  her 
for  Life  could  not  be  taken  to  be  of  the  same  Nature  with  the  Term,  or  as  a  farther 
Security  for  the  Money,  because  she  had  in  the  first  part  of  her  Will  expressly  devised 
the  £400  to  the  Plaintiff,  and  so  had  in  a  Manner  paid  or  exonerated  her  Real  Estate 
of  that ;  and  tho'  she  took  Notice  that  it  was  the  same  £400  secured  to  her  b^  Bond, 
and  likewise  by  the  99  Years  Term,  yet  that  was  only  to  prevent  her  claiming  two 
several  sums  of  £400,  and  so  the  Devise  after  of  her  Real  Estate  was  absolute  and 
independent,  and  must  give  her  an  Estate  for  Life  by  necessary  ImpUcation. 

On  the  otlier  Side  'twas  aivued,  that  this  Devise  to  her  by  ImpUcation  could  bo 
intended  only  to  be  of  the  same  Nature  with  the  Term,  or  as  a  kind  of  a  farther  Security 
to  her  for  the  Money  secured  thereby ;  that  as  the  Term  was  redeemable  by  the  Pay- 
ment of  £400  and  Interest,  so  the  Estate  by  Implication  must  be  of  the  sfune  Nature 
too ;  that  as  she  had  the  Term  for  her  Life,  twaa  but  natural,  when  she  came  to  dispose 
of  the  Inheritance  to  her  Son,  to  give  it  him  after  the  Plaintiff's  Death,  and  proves  only 
that  she  carried  the  same  throughout  the  [41]  Will,  and  that  the  Plaintiff  should  be 
secure  of  her  £400,  and  the  Estate  not  to  be  taken  from  her  till  that  was  paid ;  that 
the  Will  was  made  on  the  same  Day  with  the  Deed,  and  expressly  referred  to  the  £400 
Security  by  that  Deed,  and  so  her  giving  that  Estate  to  her  Son  after  the  Plaintiff's 
Death  could  not  be  intended  in  Pursuance  and  Confirmation  of  the  Estate  the  Plaintiff 
had  before,  which  would  have  continued  during  her  Life,  and  shews  only  that  she 
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TOuld  not  seem  to  do  any  thing  in  Derogation  or  Prejudice  of  that  Estate ;  and  Mr. 
Gilbert  argued  that  even  at  Law  the  Books  are,  that  the  Implication  in  a  Devise  to 

disinherit  the  Heir  must  be  a  necessary  Implication ;  that  if  the  Devise  had  been  to 
the  Plaintiff  at  the  Death  o£  a  Stranger,  this  would  not  have  carried  it  to  the  Plaintiff 
for  Life,  because  no  necessary  Imphcation,  but  that  it  might  descend  to  the  Heir  at 
Law  in  the  mean  Time  ;  that  upon  the  Circumstances  of  this  Case  it  might  be  reason- 
ably intended  no  other  Estate  than  what  she  had  before  the  Term  ;  that  as  that  was 
for  her  Life,  it  was  natural  and  reasonable  not  to  give  away  the  l^tate  till  after  her 
Death ;  that  as  the  Term  was  redeemable,  so  must  this  Estate  too,  because  it  might 
be  intended  to  be  no  other,  and  so  no  such  necessary  Imphcation  of  an  absolute  Estate 
in  the  Land,  as  is  allowed  in  the  Books  of  haw,  to  the  Disinheritance  of  the  Heir. 

And  the  Chancellor  was  of  the  same  Opinion*  and  especially  for  that  last  Reason, 
that  there  was  no  necessary  Implication,  <&e.,  and  so  decreed  the  Plaintiff  her  £400 
and  Interest,  and  dismissed  her  Bill  as  to  the  Account  of  the  Rents  and  Profits,  but 
without  Costs,  for  the  Colour  she  had  to  make  such  Demand. 


[S.  C.  Prec.  Chan.  385.    Disapproved,  Jtmes  v.  Scott,  1831, 1  Russ.  &  M.  270.] 

What  will  bring  a  Debt  out  of  the  Statute  of  Limitations. 

In  this  Case  'twas  held  clearly,  that  if  a  Man  has  a  Debt  due  by  Note  to  him,  or  a 
Book-Debt,  and  has  made  no  Demand  of  it,  so  that  he  is  barred  by  the  Statute  of  Limi- 
tations ;  yet,  if  the  Debtor  after  the  six  Years  put  out  an  Advertisement,  that  all  Persons 
who  have  any  Debts  owing  to  them  from  hnn,  will  repair  to  such  a  Place,  they  shall 
be  paid ;  this,  tho'  it  were  only  general,  and  so  may  be  intended  of  legal  subsisting 
Debts  only,  yet  amounts  to  such  an  Acknowledgment  of  that  Debt  which  was  barred, 
as  will  revive  the  lUght,  and  brmg  it  out  of  the  Statute  again ;  so  if  in  that  Case  the 
Debtor  has  made  his  Will,  and  directed  that  edl  his  Debts  shall  be  paid,  or  made  any 
Provision  for  the  Payment  of  his  Debts  in  eenenil  (see  2  P.  Will.  373),  tYna  likewise 
would  revive  such  a  Debt,  and  bring  it  out  of  the  Statute,  so  that  his  Executors  would 
be  liable  to  the  Payment  of  that  Debt  among  the  rest ;  and  'twas  said  it  had  been  ruled 
so  oftentimes,  and  that  a  little  Matter  would  bring  it  out  of  the  Statute,  being  to  revive 
and  restore  a  Right :  A  fortiori,  if  after  six  Years,  the  Debtor,  upon  Application  of  that 
particular  Debt,  acknowledges  it,  and  promises  Payment ;  this  revives  the  Debt,  and 
brings  it  out  of  the  Statute,  because  as  the  Note  itself  was  at  first  but  an  Evidence  of  the 
Debt,  so  that  being  barred,  this  Acknowledgment  and  Promise  is  a  new  Evidence  of 
the  Debt,  and  being  [42]  proved,  will  maintain  an  Assumpsit  for  Recovery  of  it,  and 
in  the  principal  Case  the  Plaintiff  recovered  upon  a  Note  of  £300  of  Valentiae  Dun- 
combe,  Brother  of  the  late  Sir  Charles  Duncombe,  to  whom  the  Defendant's  Wife  was 
Executrix,  given  in  1688,  payable  to  one  or  Bearer,  and  the  Note  had  been  handed 
from  one  to  another,  till  at  last  Valentine  became  a  Bankrux>t,  went  to  France^  and 
long  after  the  six  Years,  and  Death  of  Valentin,  Sir  Charles  his  Executor  recovering 
a  Debt  of  five  or  six  thousand  Pounds,  which  was  due  to  his  Brother,  put  out  an  Adver- 
tisement, for  all  Persons  who  had  Debts  owing  from  his  Brother,  to  come  to  him  and 
make  them  out,  they  would  be  paid ;  and  the  Plaintiff  having  this  Note,  prosecuted 
for  the  Recovery  of  the  Money  soon  after  the  Advertisement,  but  could  not  bring  it  to 
a  Hearing  till  now ;  he  had  a  Decree  for  the  £300  and  Interest  from  the  Time  of  the 
Bill  brought,  though  my  Lord  said,  this  Bill  was  in  the  Nature  of  an  IndA.  Assumpsit 
at  Law. 

Another  Point  in  this  Case  was,  that  after  the  Bill  and  Answer  came  in,  and  a 
Replication  filed,  several  Witnesses  were  examined,  and  their  Depositions  taken ;  then 
the  Plaintiff  moved  to  withdraw  his  RepUcation,  and  took  Exceptions  to  the  Answer, 

and  they  rephed  and  examined  other  Witnesses ;  and  now  on  the  Hearing  would  read 
the  first  Depositions ;  but  the  other  Side  insisting  they  could  not  be  read,  by  Reason 
the  Replication  must  be  withdrawn,  and  so  as  taken  without  any  Replication,  they 
were  irregular,  and  ought  to  be  suppress'd  ;  and  accordingly  my  Lord  said  they  ought 
to  be  suppress'd,  for  that,  as  he  said,  they  should  have  examined  them  anew  after  the 
second  Answer  came  in,  and  Replication  filed,  or  liave  moved  the  Court  to  have 
Liberty  to  make  Use  of  them  at  the  Hearing.   (See  1  Vem,  253 ;  2  Vern.  472 ; 
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1  Chanc  G.  25,  228 ;  2  Chanc.  G.  70,  79 ;  and  Spenrer  vorsiis  AllWy  Trin.  1718. 
See  above.) 

A  third  Point  in  this  Case  was,  wherein  the  Court  and  Bar  agreed,  that  where  Inter- 
rogatoriee  are  exhibited  in  the  Examiner's  Office,  and  Witnesses  examined  thereon, 
that  either  Part  may,  without  Application  to  the  Court,  or  Order  for  that  PurpOfle, 
exhibit  one  or  more  InterT<^torie8,  or  a  new  Set  of  Interrogatories,  lor  farther  Exiuui- 
natioD  of  the  same  or  other  Witnesses ;  but  where  the  C(nnmisBioa  is  taken  out  for 
Examination,  there  no  new  Interrogatory  or  Set  of  Interrogatories  can  be  exhibited 
without  Motion  or  Order  of  the  Court.  And  the  Reason  of  the  Difference  was  8^  to 
be,  because  the  Examiner  is  an  Officer  of  Credit  and  sworn,  and  so  presumed  to  be 
impartial,  and  that  he  will  not  disclose  the  Depositions  to  either  Party  ;  but  the  Com- 
missioners are  private  Persons  and  not  sworn,  and  are  called  the  Plaintiff's  Commia- 
sioners  or  Defendant's  Commissioners,  and  so  without  Leave  of  the  Court  no  new 
Interrogatories  can  be  added  before  them. 

[43]  Hunt  versus  Hunt  &  Ux'  &  al*.  [1713.] 

On  Breach  of  a  Condition  or  Proviso  in  a  Settlement,  a  Re-conveyance  decreed.  See 
1  Vem.  402,  4.10  ;  2  Mod  36  ;  1  Vent.  199  ;  2  Vem.  359,  478 ;  Abr.  Eq.  106,  c&c. 

The  Defendant  was  Son  and  Heir  apparent  to  the  Plaintiff,  who  had  an  Estate  of 
about  £200  per  Ann.,  and  the  Son  Defendant,  being  about  to  marry  Elizabeth  Wright^ 
who  was  not  above  16  Years  of  Age,  the  Plaintiff  by  Lease  and  Release,  14  and  15  of 
(Meter  1 708,  settles  and  conveys  his  Estate  to  Trustees  and  their  Heirs,  as  to  Part  to 
the  Use  of  himself  for  Life  ;  Remainder  both  as  to  that  Part  after  his  Death,  and  as 
to  the  other  Part  in  Possession,  to  the  Use  of  the  Defendant  for  Life ;  Remainder  to 
the  intended  Wife  for  Life,  for  her  Jointure,  Remainder  to  the  first  and  other  Sons,  dc, 
in  the  usual  Form  ;  and  in  the  Release  was  a  Proviso,  that  if  the  Marriage  did  not  take 
Effect,  and  Elizabeth  should  not,  when  she  came  of  Age,  by  Fine  or  otherwise,  join  in 
charging  an  Estate  she  was  then  intitled  to,  of  about  £250  per  Ann.,  with  the  Sum  of 
£2000  to  be  paid  to  the  Plaintiff  ;  then  the  Indentures  of  Lease  and  Release  and  Settle- 
ment were  to  be  void  absolutely,  and  to  all  Intents  and  Purposes  :  The  Marriage  took 
Kffect,  and  about  Half  a  Year  ago  the  Wife  attained  her  Age  of  21,  but  finding  her 
own  Estate  of  more  Value  than  that  settled  upon  her  in  Jointure,  she  and  her  Husband 
refused  to  join  in  charing  it  with  the  £2000,  whereupon  this  Bill  was  brought  against 
them,  and  the  Trustees  to  have  a  Re-conveyance. 

Twas  insisted  for  the  Defendants  that  there  needed  none,  because  by  the  Proviso 
on  the  Defendant's  refusal,  the  Estate  thereby  limited  to  them  was  to  cease  and  be  void ; 
but  the  Court  thought  th^  not  sufficient  without  a  Re-conreyance,  it  being  in  the  Case 
of  a  Freehold. 

Then  'twas  insisted  for  the  Plaintiff,  and  the  Bill  was  for  that  Purpose  likewise, 
that  he  might  have  an  Account  and  Satisfaction  for  the  Mesne  Profits  received  by 
l>efendants  from  the  Time  of  the  Settlement,  and  'twas  said,  that  by  the  Proviso  of 
the  Release  the  Estate  being  to  ceafie,  and  be  void  on  the  Defendant's  Refusal,  the 
Kaintiff  ought  to  be  restored  to  all  Benefits  and  Advuitages,  which  thereof  had  been 
made,  and  consequently  to  the  Rents  and  Profite  received  by  Defendants. 

But  the  Lord  Cktmcellor  decreed  a  Re-conveyance,  and  an  Account  of  the  Rents  and 
Profits  only  from  the  Defendant's  Refusal  after  his  Wife  came  of  Age,  and  no  Costs  on 
either  side,  and  said  that  it  was  no  Condition  precedent,  but  subsequent  to  the  vesting 
the  Estate  in  the  Defenduits. 

[44]  Jennor  versus  Harper.  {17I3.J 

See  1  P.  Will.  247,  S.  C. 

A  charitable  Devise  by  a  Parol  Codicil.  Qumre  if  good,  where  Equity  will  supply  a 
Defect,  in  the  Appointment  of  a  Charity.  See  Abr.  Eq.  97,  98 ;  2  Vem.  45.3,  597  ; 
1  Chanc.  C.  134  ;  1  Chanc.  R.  91 ;  1  Salk.  163. 

One  Jennor  made  his  Will  in  Writmg  some  time  in  the  Year  1651,  and  afterwards, 
the  5th  of  Decernber  in  the  same  Year,  makes  a  Codicil  in  Writing,  and  the  same  Day 
makes  another  Nuncupative  one  (on  which  the  present  Question  arose),  and  thereby 
devises  out  of  his  Lands  and  Estate,  in  such  a  Place,  £20  per  Ann.  for  the  Erection  of 
a  School,  and  Maintenance  of  the  School-Master  for  ever.  This  Nuncupative  Schedule 
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iras  after  his  Death,  put  into  Writing,  and  proved  as  such  bj  three  Witnesses.  The 
School  was  built  and  a  School-Master  put  in,  and  continued  for  several  Years  by  the 
Executors  of  Jennor ;  but  after  the  Heir  at  Law  refusing  to  continue  the  Payment, 
no  School  had  been  there  kept  for  about  30  Years  past :  But  some  Time  since  a  Com 
mission  for  charitable  Usee  was  taken  out,  and  the  Commissioners  decreed  the  Devise 
good,  and  the  Heir  at  Law  to  pa^  the  £20  per  Ann.  according  to  the  Nuncupative 
Schedule ;  and  now  upon  Exceptions  to  that  Decree,  the  Question  was,  whether  this 
were  a  good  Devise. 

TwaB  u^ged  for  the  Charity,  that  this,  though  'twere  only  a  Parol  DeriBe,  yet 
'twas  a  good  Appointment  withm  the  Statute  of  43  ElU-^  &nd  that  that  Act  made  no 
Difference  between  an  Appointment  by  Parol  and  an  Appointment  by  Writing :  and 
that  this  being  made  before  the  Statute  of  Frauds  and  Perjuries,  tho'  'twere  only  by 
Parol,  and  so  not  good  within  the  22  Henry  VIIL,  was  yet  a  good  Appointment  within 
the  43  Eliz.,  which  being  subsequent  in  Time  had  repealed  the  former  Statute  as  to 
this,  and  that  a  Devise  by  Tenant  Tail  to  a  Charity,  though  not  good  against  the  Issue 
upon  the  Statute  de  Bonis,  yet  has  been  several  Times  held  good  against  him  as  an 
Appointment  by  the  43  Eliz.,  which  has  abrogated  that  Act  too  as  to  charitable  Devises. 
But  on  the  other  Side  'twas  urged,  that  these  Devise  to  Charities,  as  well  as  otheni, 
must  be  governed  by  some  Rules ;  that  by  the  Civil  Law,  if  a  Afan  devises  a  Charity 
out  of  his  Petaonal  £^»te,  and  L^;acies  thereout  likewise  to  others,  and  the  Peraonal 
Estate  fell  short  to  uiswer  all^  the  Charity  should  be  preferred  :  but  in  this  Court  that 
Rule  will  not  hold,  but  the  Charity  must  abate  in  Proportion  with  the  rest :  that  since 
the  Statute  of  Frauds,  if  a  Man  by  his  Will  gave  Lands  to  a  Charity,  yet  if  that  Will 
was  carried  but  imperiFectly  into  Execution,  and  so  was  not  good  as  a  Will,  it  has  been 
held  not  to  be  good  as  an  Appoinlment.  (See  2  Vem.  597  ;  1  Salk.  IG.'J,  S.  P.)  So 
was  Dr.  Johnson's  Case  ;  where  there  were  but  two  Witnesses  to  a  Will.  Indeed,  if  a 
Man  should  make  a  Writing  on  Purpose  to  Found  a  Charity,  it  might  have  another 
Construction  ;  but  when  he  makes  a  Will,  and  intends  it  to  other  Purposes,  though  he 
thereby  appoints  a  Charity,  yet  if  the  Will  be  defective  as  a  Will,  it  shall  not  operate  as 
an  Appointment  to  support  the  (Charity  ;  that  it  was  a  long  Time  doubted,  whether  a 
Will  in  Writing,  though  good  in  all  Circumstances,  should  operate  as  an  Appointment 
against  the  Issue  in  Tail ;  and  if  that  was  so  much  doubted  to  support  a  Nuneu-[45}-pt^ 
tive  I^evise  of  Lands  to  a  Cliarity  would  be  carrying  it  still  much  farther ;  and  Mr. 
Williama  menti(Ui*d  a  Case  in  Comb.  28,  where  a  Man  sent  for  a  Scrivener  to  make 
his  Will,  and  directed  bun  to  give  his  Lands  to  such  an  one  and  his  Heirs,  upon  Con- 
dition ;  the  Scrivener  wrote  the  Will,  but  before  he  had  wrote  the  (^ondition  the  Testator 
died  ;  and  this  was  adjudged  a  void  Will,  for  an  absolute  Devise  it  could  not  be,  because 
the  Condition  was  mention 'd  before  the  Man's  Death ;  That  the  Reason  a  Devise  by 
a  Tenant  in  Tail  to  charitable  Uses  shall  be  good  against  the  Issue,  is,  because  the  Testa- 
tor had  it  in  his  Power  by  Fine  and  Recovery  to  bar  the  Issue  and  Remainder-Men  ; 
and  tho'  he  did  not  live  to  perform  that  Ceremony,  yet  as  a  Will,  being  perfect  and  com- 
pleat  by  the  43  Elie.,  it  might  work  as  an  Appointment ;  for  at  Common  Law  there 
were  no  Fines  or  Recoveries,  or  Estates  Tail,  and  therefore  that  Statute  was  therein 
a  Restoring  of  the  ('ommon  Law ;  so  a  Deed  of  Bargain  and  Sale  for  charitable  Usee, 
tho*  not  ^ood  by  27  if.  8  for  want  of  Inrolment,  yet  Dy  the  other  Act  'twill  be  good  as 
an  Appomtment,  for  that  restores  the  Common  Law ;  but  no  Resolution  has  ever 
gone  so  far  as  to  support  a  Parol  Devise  to  a  Charity  out  of  Lands,  because  being 
Defective  as  a  Will,  which  was  the  Manner  of  Conveyance  he  intended  to  pass  it  by, 
it  can  have  no  Effect  as  an  Appointment,  which  he  did  not  intend  :  And  my  Lord  Chan- 
cellor seemed  to  be  of  the  same  Opinion,  but  said  he  would  take  Time  to  consider  of  it 
till  the  first  Day  of  Causes  after  the  Term,  and  in  the  mean  Time  recommended  it  to 
the  Plainti&  to  make  good  the  Charity ;  and  afterwards  decreed  it  not  good  as  an 
A  ppointment. 

Sir  Charles  Orby  &  al'  versus  Lord  Mohun.   [April  15,  1706.] 

2  Vem.  531, 1542  [S.  C] ;  3  Chan.  Rep.  p.  102,  <£-c.,  of  reserving  ancient  and  accustomed 
Rents.  See  6  Mod.  59. — Nole  :  Several  Errors  of  this  Case  in  3  Chan.  Rep.  may  be 
corrected  by  this  Report. 

In  this  Case  the  Lord  Keeper  desired  the  Assistance  of  the  two  Chief  Justices  ;  and 
the  Lord  ("hief  Justice  Tret!or  hegaa  to  dissect  the  Question  thus  :'  This  Case  does  arise 
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npon  the  S^Iement  of  Charles  Eari  of  Maedesfidd^  who  by  Lease  and  Release,  23d 
and  24th  of  April  1683,  settled  all  his  Lands  in  Cheshire  on  Sir  Henry  Hdbart  and 
Robert  Mason^  Esq.  and  their  Heirs ;  To  the  End  that  a  common  Recovery  should 
be  suffered  to  the  Use  of  himself  for  99  Years,  if  he  so  long  lived  ;  Remainder  as  to  Part 
of  the  Premisses  to  the  Use  of  William  Harbord  and  Francis  Charleton,  Esq.  for  300 
Years^  in  Trusty  to  raise  £12,000  to  he  disposed  of  as  the  said  Earl  Charles  shaU  direct ; 
Remainder  of  the  whole  to  Charles  Lord  Brandon  his  Eldest  Son,  for  99  Years,  if  he  so 
long  lived ;  Remainder  to  the  first,  second,  third,  &c.  Sotis  of  that  Marriage,  viz.  Lord 
Bratuion  with  Mrs.  Mason,  in  TaiMVfale ;  Remainder  to  first,  second,  third,  dc.  Sons 
of  the  Lord  Brandon,  hy  any  other  Wife  in  Tail-Male ;  Remainder  to  Filton  Gerard^ 
Beomid  Son  of  Earl  Charles,  for  99  Years,  if  he  so  long  lived ;  Remainder  to  his 
first,  second,  third,  <£e.,  Som  in  Tail ;  Remainder  to  Earl  Charles's  Heirs  and  Assigns  : 
Then  follows  a  Power  to  Earl  ChoHes,  Lord  Charles,  and  Fitton,  severally,  as  they  shall 
come  into  Possession,  to  make  Leases  for  three  Lives  for  21  Years,  or  any  other  Number 
of  Years  determinable  on  three  Lives,  in  this  [46]  Manner,  viz.  1st,  Of  all  or  any  of  the 
Lands,  anciently  and  accustomably  demised,  whereof  Fines  have  been  usually  taken, 
reserving  the  ancient,  usual  and  accustomed  Rents,  or  more.  2dly,  Of  all  the  other 
Lands,  reserving  the  most  improved  Rents  that  can  be  got,  and  that  the  Tenants  should 
seal  and  execute  Counter-Parts  of  their  Leases  ;  and  at  the  latter  End  of  the  Deed  is  a 
DedaratkuL,  that  till  suffering  and  perfecting  the  Recoveries,  Sir  Henry  Hobart,  and 
Richard  Mason,  and  their  Heirs  should  stand,  and  be  seised  of  the  Premisses  in  Trust 
for  such  Person  and  Persons,  and  for  such  Estate  and  Estates  as  were  therein  before 
limited  and  declared.  No  Recovery  was  ever  suffered,  and  the  Estate  in  Law  is  vested 
in  Sir  Joftfl  Hobart,  the  Heir  of  Sir  Henry  Hobart,  who  survived  Riekard  Mason. 
ChaHea  Lord  Brandon  was  attainted  of  High  Treason,  Michaelmas  1685,  against  K. 
CharUs  U.  Earl  Charles,  in  November  1685,  reciting  his  Power  to  dispose  of  £12,000 
by  Indenture,  limits  £8000  Part  thereof,  to  his  Daughter  the  Lady  Gerard,  and  £4000 
to  his  Son  Fitton,  immediately  after  his  Death.  In  1687  the  Lord  Brandon  obtained 
a  Pardon,  and  a  Writ  of  Error  from  King  James  the  Second  ;  but  both  being  defective 
(being  for  Treason  against  King  James,  and  not  against  King  Charles,  as  his  Attainder 
was),  yet  Judgment  for  Reversal  of  his  Attainders  was  pronounced,  but  not  enter'd. 
In  1693  Earl  CharUs  died,  and  the  Lord  Charles  Brandon  entered,  and  took  the  Profits 
himself  (not  permitting  the  Trustees  Hdbart  and  Charleton  to  raise  the  £12,000),  and 
in  July  1701  made  his  Will,  itOer  oT  (in  these  Words) :  My  Will  is,  That  if  I  should 
happen  to  die  without  Issue  Male,  I  give,  grant,  devise,  and  bequeath  all  and  every  my 
Ma/non,  Messuages^  &c  in  Possession,  Reversion  or  Remainder,  to  ChfU'les  Lord  Mohun, 
his  Heirs  and  Assigns  for  evfr ;  and  died  the  6th  of  November  following,  without  Issue  : 
After  his  Death  Eaxl  Fitton  entered,  and  being  desirous  to  make  Leases  for  the  Benefit 
of  his  Familjr,  being  seised  with  a  sudden  Sickness  when  he  had  no  Rent-Roils  or  old 
Leases  to  guide  himself,  as  to  the  Reservation  of  the  old  Rente  (all  or  most  of  them 
being  in  my  Lord  Mohun's  Hands,  who  refused  to  deUver  them),  made  two  Leases 
2 1  December  1 702,  one  Lease  of  one  third  Part  of  the  Estate  not  anciently  and  accustom- 
ably  letten,  reserving  thereon  the  best  improved  Rent,  and  the  other  of  the  other  Parts, 
and  in  both  takes  Notice  of  this  Power  generally ;  and  that  pursuant  thereto,  and 
to  execute  the  said  Power,  he  demises  all  the  Lands  in  the  said  Settlement  to  Sir  Charles 
Orby  and  Mr.  Orby,  sevenUly  and  not  jointly,  reserving  the  several  ancient  and  accus- 
t<Hn'd  Rents,  but  does  not  specify  what  those  Rents  are ;  and  soon  after  Earl  Fitton 
died. 

Lord  Chief  Justice  Trevor.  I  am  to  give  my  Opinion  on  this  Case,  and  to  that  End 
must  take  Kotice,  that  there  are  two  Points  insisted  on  by  the  Counsel  for  the  Plaintiffs. 
Firat,  as  to  the  £8000  the  Principal  cannot  be  disputed ;  for  my  Lady  Gerard  made 
Lord  Charles  her  Executor,  and  he  made  the  Lord  Mohun  his  Executor  ;  and  the  only 
Question  as  to  this  is,  whether  it  ought  to  carry  Interest  t  And  I  think,  upon  the 
Power  Earl  Charles  had  of  raising  the  £12,000  it  ought  to  carry  Interest :  for  the 
Land  was  charged  with  it,  and  the  Term  vested  in  Trustees  for  the  raising  it,  which 
they  might  have  [47]  done  by  mortgaging  or  selling  the  Term  ;  and  it  was  to  be  paid 
at  the  'mQe  appcnnted,  which  in  this  Case  was  immediately  after  his  Death.  The  l^rm 
is  in  Nature  of  a  Mortgage,  and  tho'  not  mortgaged,  or  any  Sale  made  thereof,  yet  that 
is  not  material ;  for  it  was  payable  at  the  Time  of  his  Death,  and  so  must  carry  Interest 
from  that  Time  being  then  due,  and  must  remain  as  a  Mortgage  in  their  or  any  other 
Hands :  But  I  concave  a  Deduction  of  Interest  must  be  made  from  the  Time  Fitton 
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liad  the  Estate  in  his  own  Hands,  aa  to  the  £4000,  for  he  must  not  have  Interest,  because 
he  received  the  Profits  himself  of  the  Estate,  out  of  vhioh  it  was  to  be  paid. 

The  second  and  main  Question  is  touching  the  Leases,  Whether  tAiey  are  well  made, 
in  Pursuance  of  the  Power  in  the  Settlem^t  ?   As  to  the  first  of  these  Leases  I  shall 

not  speak  much,  because  it  seems  to  be  given  up  by  the  Counsel  for  the  Plaintiff  ;  and 
that  a  Reservation  of  the  most  improved  Rente  is  so  uncertain,  that  they  will  not  at 
the  Bar  contend  for  it. 

As  to  the  other  Lease,  in  Case  a  Recovery  had  been  suffered,  and  thereby  a  Power 
had  come  to  him  according  to  the  Settlement,  would  the  Lease  be  good  at  J^aw  1  That 
is  the  Question  before  us  :  And  Sir  Charles  Orhy's  Counsel  laid  down  as  a  Foundation, 
that  altho'  it  be  a  Lease  by  one  Deed  of  all  the  Lands  that  were  anciently  and  accustom- 
ably  demised,  and  also  of  all  the  other  Lands  that  were  not,  that  is  to  say,  a  Demise 
of  all  the  Lands  within  the  Power ;  i£  tiiat  Bhould  be  coiutrued  as  one  Lease,  aiul  one 
intire  Reservation,  it  must  be  void  as  to  the  Remainder-Man ;  yet  the  Rents  issuing 
out  of  aU  must  be  apportioned,  and  so  'twould  be  in  Nature  of  several  Leases,  in  Con- 
struction of  Law ;  because  if  reddendo  singula  singulis,  the  ancient  usual  and  accustomed 
Rents  shall  be  construed  to  be  reserved  for  the  Lands  not  anciently  demised,  'tis  void 
only  as  to  them.  But  I  am  of  Opinion  'tis  void  as  to  the  Remainder-Man,  for  all  the 
Lands  ;  and  it  is  to  be  considered  in  what  Manner  the  Rents  are  reserved  ;  the  Words 
of  the  Lease  are,  reserving  therefore  the  several  ancient^  respective  and  accustomed  Rents, 
and  the  Word  (therefore)  goes  to  all  the  Lands  ;  as  to  the  Case  of  Fanfield  and  Rogers, 
Gro.  El.  340,  and  Winter's  Case,  Dyer,  308,  which  is  the  same  in  Effect ;  there  the 
Devise  was  of  all  the  Demesne  Lands,  and  Site  of  the  Manor,  ae  etiam  tofum  Ulud 
Manerium  de  Chansfield,  ac  omnia  Terras  &  Tenement'  eidem  Manerio  Spectan', 
habend'  the  said  ^te  and  Demesnes,  and  also  the  said  Manor  and  Premisses ;  reserving 
or  yielding  for  the  said  Site  or  Demesnes  one  Sum,  and  for  the  Residue  another.  These 
don't  come  up  to  our  Case,  nor  doth  our  Case  come  up  to  them,  for  reserving  therefore 
is  for  the  whole ;  but  say  they,  it  afterwards  comes  and  says,  the  several  ancient  re- 
spective and  accustomable  Rents  payable,  &c.  That  might  do,  if  it  might  be  construed 
payable  out  of  any  Part,  when  reserved  out  of  the  whole ;  but  in  KnighVs  Case,  5 
Coke,  'tis  resolved,  that  what  comes  after  the  Reservation  shall  not  sever  it ;  and  it  was 
in  that  Case  ruled,  that  what  comes  after  the  Videlicet,  was  but  a  Description  of  the 
Value.  I  mention  this  only  because  I  am  doubtful  whether  it  can  make  it  several,  as 
this  Case  is :  But  I  deliver  no  Opinion  as  to  that,  because  I  go  iipon  another  [48]  Reason ; 
and  that  taking  it  to  be  even  a  several  Reservation,  I  am  of  Opioion  it  is  a  v(Hd  Lease. 
In  the  first  Place,  I  consider  the  Reservation  of  Rent  is  in  ^netal  Terms,  without 
ascertaining  any  Rent ;  and  it  has  been  argued  at  the  Bar  that  it  is  a  good  Reservation, 
because  it  is  certain  by  Reference  or  Relation  to  a  Certainty,  <&  id  cerium  est  quod  cerium, 
reddi  potest.  Now  I  agree  the  Argument  will  hold  to  some  Purposes,  and  such  a  Lease 
may  be  good  when  made  by  a  Tenant  in  Fee-Simple,  because,  by  making  out  what 
the  ancient  Rent  was,  he  may  recover  the  same,  and  may  distrain  and  avow  for  the 
ancient  Rent ;  and  aa  such  Lease  may  be  good,  wlien  it  is  made  by  a  Tenant  in  Fee- 
Simple,  80  in  like  manner  it  may  be  not  good,  and  the  Reservation  thereon  void  ;  for 
if  such  Tenant  in  Fee  can't  set  forth  the  ancient  Rent,  or  if  he  can  set  it  forth,  yet  it 
will  be  void,  if  he  can't  prove  what  the  ancient  Rent  ia,  for  he  must  make  out  that  'tis 
the  ancient  Bent :  Now  here  this  Lease  was  not  made  by  him  that  was  Master  of  the 
whole  Estate,  and  therefore  it  will  differ  very  much  from  what  may  be  made  by  a 
Tenant  in  Fee ;  for  in  Case  of  the  Tenant  in  Fee  the  Lease  will  be  good,  and  the  Reser- 
vation good  or  void,  according  to  the  Proofs  he  can  make  of  the  ancient  Rent :  But 
in  this  Case  there  must  be  such  a  Reservation  as  is  effectual  to  all  Intente  and  Purposes, 
and  must  not  by  any  Means  be  uncertain ;  and  by  this  Lease  the  Remainder-Man 
possibly  may  or  may  not  be  able  to  ascertain  and  prove  what  the  ancient  Rent  was, 
or  aver  that  such  a  Sum  as  he  avows  for  is  the  ancient  Rent  reserved  ;  so  that  he  is 
under  a  Necessity  of  doing  all  these  Things  ;  and  if  he  fails  in  any  one  of  them,  he  can't 
recover  his  Rent,  and  it  may  not  be  in  his  Power  to  do  it,  for  it  depends  upon  Evidence, 
which  is  uncertain,  and  upon  n  Matter  of  Fact,  which  is  also  uncertun ;  and  it  may 
be  the  Rents  anciently  reserved  were  not  the  same  Rents  at  all  Times,  but  that  some- 
times greater,  and  sometimes  lesser  Rents  were  reserved ;  and  this  Power  ia  over 
Lands  where  Fines  have  been  taken,  and  consequently  the  Rent  must  be  more  or  leas 
according  to  the  Greatness  or  Smalhiess  of  the  Fines ;  and  no  doubt  on  the  Trial  the 
Tenant  may  shew,  that  another  Rent  than  what  the  Remainder-Man  avows  for  was 
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andentlj  reaerved,  and  so  nonsuit  him  upon  the  Evidence  as  often  as  he  shall  think 
fit  to  contest  it,  whereby  he  may  come  to  lose  his  Bent.  And  this  is  the  first  Reason  I 
EO  upon.  That  because  of  the  Grenerality  and  Uncertainty  of  the  BoBerration,  this 
LeaM  cannot  be  good  asninst  a  Remainder-Man. 

My  Lord  Mmun's  Counsel  cited  for  their  first  Authority  the  Case  of  Ovien  imd 
A.v-Riee^  Gro.  Car.  94,  which  is  very  in^erfectly  reported  there :  For  which  Reason 
Ur.  AHomcy  General  got  a  Copy  of  the  Becoxd,  whi^  I  have  seen,  and  &id,  that  tiie 
Reason  ^ven  in  the  Record  seems  to  be  a  tfistake ;  for  'tis  said  to  be  a  Lease  of  three 
Huiois,  usually  let  at  £32  per  Annum,  wherun  tiie  Bishop  reserved  the  usual  and 
accustomed  yearly  Rents,  and  the  other  Rents  and  Services,  at  the  Days  and  Times 
nsnally  accustomed ;  and  because  he  does  not  shew  any  Bent  in  certain,  the  Lease 
was  held  vad.  Now  that  was  not  the  only  Reason ;  for  my  Lord  Chief  Justice 
Vaughan,  in  Threadneedle  and  [49]  Lvnham's  Case,  1  Mod.  203,  mentions  another 
Beaaon,  that  ia,  that  whereas  there  were  three  Manors  usually  let,  the  Lease  was  bub 
of  two,  for  there  is  an  Exception  of  one  of  them  by  the  Record  itself ;  it  should  seem 
to  me  that  they  went  on  both  these  Reasons  (see  2  Mod.  57 ;  3  Keb.  380 ;  Stat  1 
EGx.  c.  19,  Sect.  26).  The  Case  in  Truth  was  a  Lease  of  two  Manors,  eniepluig  the 
tbixd  under  the  antient  and  accustom'd  Bent,  not  specifying  any ;  now  we  ^ree 
BlaiunB  had  been  usually  lett  at  £32  far  Ann.,  tJiererore  talmig  both  these  Seasons 
together,  the  Lease  was  certainly  void,  because  there  never  was  any  antient  Rent,  for 
two,  but  for  three  Manors ;  for  if  there  had  been  £32  reserved  for  the  two  Manors, 
that  had  been  undoubtedly  good  :  And  because  I  conceive  that  they  did  not  go  in 
tiutt  Oase  upon  either  of  these  Reasons  singly,  I  think  that  Case  can  be  of  no  Authority, 
nor  is  it  of  any  Weight  with  me  for  mv  Opinion  herein, 

The  Counsel  on  the  other  Side  cited  the  Case  of  Lawson  and  Piggot^  which  was  on  a 
Power  reserved  by  a  Settlement,  by  Mr.  VenaMes  of  Cheshire,  to  make  Leases  of  Lands 
antiently  demised,  reserving  at  least  12s.  for  every  Cheshire  Acre,  and  thereupon  a  Lease 
was  made  by  him  of  the  Lands  antiently  demised,  reserving  all  t^e  Bent  intended  to 
be  reaerved ;  the  Case  came  to  be  tried  at  the  King's  Bench,  where  the  tenant  who  was 
Plaintiff  recovered,  notwithstanding  the  Reservation  was  in  such  ceneral  Terms,  and 
both  the  Chief  Justices  Hdt  and  Treby&greed  it  was  a  good  Lease,  and  gave  their  Opinitm 
accordingly ;  but  that  does  not  come  up  to  this  Case ;  for  the  Reservation  by  the 
Power  intended  may  be  ascertained,  at  least  by  every  Cheshire  Acre ;  'tis  known  what  a 
Cheshire  Acre  is,  and  by  Admeasurementfl  may  at  all  Times  be  ascertained,  and  depends 
not  upon  uncertain  Evidence.  There  is  another  Thing,  in  my  Opinion  in  this  Case, 
which  carries  a  great  deal  of  Weight  with  me,  and  that  is,  though  this  be  but  one  Deed, 
it  must  be  construed  as  the  Plaintiff's  Counsel  would  have  it,  to  be  several  distinct  Leases, 
under  such  distinct  Bents,  as  formerly  all  the  antiently  demised  Lands  were  usually  let 
at  sevOTally,  under  several  distinct  Bents  :  And  it  must  be  consklered  that  'tis  a  great 
Estate,  et  nan  constat,  how  many  Miuiors  are  contuned  therein ;  so  that  the  Banainder* 
Han  (for  I  must  have  Beoourse  to  my  f(uiner  Argument)  must  in  his  Avowry  aver 
what  Lands  were  particularly  demised  upon  that  Lease,  or  ouierwise  his  Avowry  will  not 
serve  him ;  for  if  he  should  declare  for  more  or  less,  either  of  these  two  Mistakes  will 
destroy  it ;  because  that  it  is  a  several  Lease,  so  that  it  seems  to  be  at  a  mighty  great  Un- 
certainty, and  to  be  a  Lease  and  Reservation,  directly  contrary  to  what  the  Power  meant, 
and  not  any  ways  made  for  the  Advantage  of  the  Remainder-Man,  as  the  Power,  by  pro- 
viding that  Counter-Parts  should  1>e  sealed  by  the  Tenants  seems  to  intend ;  for  by  that, 
it  must  be  inferred,  that  it  was  so  provided,  to  the  End  the  Remainder-Man  should  know 
what  certain  Bents  were  reserved,  and  that  too  upon  what  certain  Lands  in  each  Demise. 
Now  the  Demise  may  unount  to  20  several  Leases,  and  there  is  but  one  Counter-Part  for 
an,  K>  tiiat  he  can't  by  any  manner  of  Probability,  nay  it  may  be  impossible  for  him  to 
make  out  the  several  Bents  and  Lands  :  For  first  he  must  have  all  the  antient  Leases, 
which  can't  be  presumed  ;  for  when  the  Leases  are  expired,  [50]  the  Counter-Parts  are 
usually  given  up,  and  not  regarded,  and  so  may  be  lost ;  and  therefore  the  Remainder- 
Man  would  be  put  to  infinite  Uncertainty  and  Inconveniency  ;  and  it  can't  be  presumed, 
that  by  this  Settlement  'twas  intended  he  should  be  liable  to  any  such  Obstacles,  but  on 
the  contrary  that  he  should  not  meet  with  any  of  them,  and  therefore  it  prudently  fore- 
saw the  Inconvenience,  and  provided  a  Remedy  against  it,  that  there  should  be  a  Cer- 
tainty by  Counter-Parts  of  every  several  Lease,  and  in  such  Case  he  would  be  enabled  to 
e«ne  at  his  Bent ;  but  here  is  no  more  than  one  Counter-Fart  for  all,  whereas  there  may 
be  20  several  Leaaee,  and  not  one  Rent  for  any  of  them  ascertained,  so  that  he  had  as  good 
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as  none,  since  it  can  be  of  no  Account  at  all  to  him.  One  Thin^  more  I  must  take  Notice 
of  which  has  been  offered,  and  that  is,  the Flaintifi's  CounBelBay,  that  i£  in  this  Lease 
there  had  been  a  particular  Rent  reserved,  it  would  not  avoid  any  of  the  Inconveniencies 
I  have  mentioned,  nor  Berve  the  Remainder-Man  to  any  Purpose ;  for  tho'  there  be  an 
antient  Rent  reserved  in  certain,  he  must  aver  that  it  is  an  antient  Rent.  But  I  think 
theRemainder-Man  need  only  aver  that  it  is  the  antientRentor  more,  and  that  is  enough 
for  him  in  that  Case  ;  but  I  must  also  shew,  that  there  is  a  vast  Difference  where  a 
particular  Rent  in  certain  is  reserved,  and  where  not ;  for  in  this  Case  he  must  not  only 
aver  it  to  be  the  antient  Rent,  but  also  prove  it  tobeso  ;  and  if  the  Tenant  should  prove 
another  antient  Rent,  that  will  not  make  the  Lease  void,  but  bar  the  Plaintifi  in  the 
Arowzy ;  but  in  the  Case  of  a  particular  Reservation,  he  must  truly  aver  the  same  to  be 
the  antient  Rent ;  yet  where  he  shews  tlie  particular  Rent  under  the  Tenant's  own 
Hand,  it  is  incumbent  on  the  Tenant  to  prove  that  it  was  not  tiie  antient  Rent,  and  if  he 
should  not  so  prove  it,  it  will  be  presumed  for  the  Plaintiff  ;  and  if  he  should,  then  the 
Consequence  would  be  that  he  will  thereby  avoid  the  Lease  ;  which  is  absiurd  to  think 
that  any  Tenant  will  endeavour,  when  it  is  made  for  his  Benefit,  and  if  not  the  Rent,  yet 
the  Land  in  that  Case  would  be  recovered,  but  in  this  Case  neither.  So  that  there  is  a 
great  Difference  between  those  two  Cases  ;  in  the  one  he  must  not  only  aver  that  it  is 
the  antient  Rent,  but  prove  it  to  be  so ;  and  in  the  other  he  need  only  aver  it  to  be  antient 
Rent  or  more,  and  shew  the  Counter-Part,  and  the  Tenant,  if  he  will,  must  make  the 
Proof  (for  it  lies  on  him)  to  the  contrary,  which,  if  he  should,  would  avoid  his  own 
Lease ;  and  so  'tis  every  Way  better  for  the  Remainder-Man  to  have  a  particular  Demise, 
and  a  particular  Reservation.  Upon  the  whole,  I  think  thia  Lease  not  agreeable  to  the 
Intention  of  the  Settlement,  and  so  it  can't  be  good  at  Law. 

Hdt,  Chief  Justice.  The  Case  has  be«n  truly  stated  and  open'd  at  large  by  my 
Brother  Trevor,  and  I  agree  in  the  Point  of  the  Interest  of  the  £8000  to  be  paid  from  the 
Time  of  the  Death  of  the  Testator,  for  then  the  Money  is  due ;  'tis  a  Charge  commencing 
then,  and  he  that  takes  the  Profits  must  pay  the  Interest ;  and  there  ought  to  be  a 
Deduction  for  Interest  all  that  Time  that  Fitton  injoyed  the  Lands,  because  he  had  the 
Profits  that  should  have  paid  himself  the  Interest,  and  therefore  he  must  take  it  by  way 
of  Retainer ;  but  as  to  the  Lease,  I'm  of  Opinion  that  'tis  a  good  Lease  for  all  the  Laniu 
antiently  anid  aocustomably  let-[61]-ten ;  for  the  rest  the  P^intiff's  Counsel  do  not  con- 
tend ;  The  Case  is  upon  a  Settlement  made,  wherein  there  is  a  Pavxr  for  the  TenaiU  for 
Life  to  make  Leases  of  Lands  antiently  letten  upon  Fines  taken,  reserving  ike  anient  cmd 
accustomable  Rents ;  and  a  Xjcase  of  those  Lands  is  made  in  the  very  Words  of  the  Settle- 
ment. And  first,  I  will  consider  whether  a  Lease  made  by  such  a  Power  be  good,  re- 
serving and  rendering  Rent  in  this  Manner ;  and  in  order  thereto,  I  will  secondly  (though 
it  does  not  go  directly  to  the  Matter  in  Dispute,  but  for  the  Good  of  Posterity,  and  which 
may  give  more  Light  hereafter)  explain  what  is  meant  by  these  Words  in  a  Settlement 
or  Lease,  dc,  antient  and  accustomable  Bent.  Thirdly,  I  will  consider  where  Lands 
antiently  demised  severally,  and  Lands  not  antiently  demised  severally,  or  alt(^ether 
compiled  in  one  Deed,  whether  that  be  not  as  well  as  if  they  had  been  demised  by  several 
Deeds,  and  first,  considering  the  Power,  'tis  thereby  said  yielding  the  amtient  and  ac- 
eustomtUile  Bent,  and  'tis  not  denied,  but  that  the  Power  is  certain  :  Nor  will  any  Body 
say  that  a  Reservation,  pursuing  the  very  Words  of  the  Power,  is  not  as  certain  as  the 
Power  1  If  not,  I  am  sure  the  Power  itself  must  be  void ;  and  if  it  be  not  uncertain  in 
the  Power,  I  am  sure  it  can't  be  so  in  the  Reservation ;  for  the  same  Words  must  have 
the  same  Sense  in  both  ;  and  general  Words,  the'  they  don't  refer  to  any  certain  Par- 
ticular, are  sufficient;  and  so  is  the  Case  of  Ameridith,  cited  9  Co.  29,  in  the  Abbot  of 
Strata  Marcella's  Case,  and  indeed  is  the  very  Case  in  Point.  King  Henry  VIII.  being 
seised  in  Fee  of  the  Manor  of  Stepenham  and  Hundred  of  Coleridge  in  the  County  of 
Devon,  late  Parcel  of  the  Possessions  of  Margaret,  Countess  of  Sarum  (inter  alia)  grants 
the  same  to  his  Queen  Catherine  for  Life,  and  by  another  Patent  granted  to  her  for  Life, 
to  have  in-the  said  Manor  and  Hundred  bona  &  eatalla  felonum,  de.  Fines,  dc.  Royal 
Fishes,  tAe.  Annum  Diem  d  VasV,  with  many  other  Royal  Privileges  and  Exemptions, 
and  afterwards  the  same  came  by  Descent  to  Queen  Mary,  who  in  the  first  Year  of  her 
Reign  granted  the  same  Manor  and  Hundred  to  the  Earl  of  Huntingdon  and  his  Wife, 
and  that  they  within  the  said  Manor  and  Hundred  should  have  Tot  talia,  tarda  ead'  <& 
hujusmodi  Libertates,  PrivHegia,  Franehisas,  Jurisdictiones,  &c.  quot  gualia  quanta,  tfec. 
qum  pred'  Comitissa  Sarum  aut  aliquis  vel  aligui  Premissa  aut  aliq^  inde  Parcellam  ante 
hahentes  possidentes  aut  Seisiti  inde  existunt  unq'  habuer'  tenner'  aut  gavisi  fuer'  <0c. 
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infra  Premissa,  c&c.  ralione  vel  pretextu  cUicujus  Chartm  Boni  sen  Concessionis  seu  ali- 
qumm  LUerarum  Paten',  dkc.  in  Tail  Male,  the  Remainders  over  in  Fee.  The  Question 
was,  if  the  Patentee  should  hare  all  the  Franchises  which  were  granted  as  aforesaid  to 
Queen  Catherine  ;  and  there  was  the  same  Objection,  that  the  Reference  was  general 
ud  too  uncertain ;  but  the  whole  Court  of  Exchequer  resolved  it  was  certain  by  the 
Befarence  to  the  Charter  of  Queen  CcUherine ;  the'  it  did  not  refer  to  the  Charter,  but  by 
general  Words  {prout  aliqais  seu  c^iqui,  de.)  and  that  such  general  Reference  was 
as  much  in  Law,  as  if  the  Letters  Patent  had  been  all  recited  therein  ;  Now  if  such  a 
Grant  was  good  in  the  Queen's  Case,  much  more  shall  it  be  good  between  Subject  and 
Subject ;  and  it  would  be  a  great  deal  harder  to  construe  it  void  in  this  Case  than  in  the 

£52]  Secondly,  It  is  a  good  Lease  for  this  Reason,  that  by  this  Reservation  the  Rents 
m  as  certain  as  they  can  be  ;  and  'tis  not  the  reserving  a  Sum  certain  that  is  requisite  to 
make  it  certain ;  for  even  upon  a  certain  Sum,  or  a  particular  Rent  reserved,  it  must  be 
mentioiwd  to  be  the  antient  and  accustomable  Rent  or  more  ;  it  is  not  what  is  reserved, 
as  to  the  Sum  that  is  requisite ;  but  that  it  be  the  antient  Rent  or  more  :  So  that  the 
bare  Reservation  of  a  Sum  only  does  not  make  it  good.  In  Whitloch's  Case,  8  Co.  69  b, 
^an  is  the  Pleading  :  And  though  he  may  take  his  Remedy  by  Debt  or  Avowal,  yet  'tis 
plam  in  Avowry  the  Tenant  must  aver  that  it  is  the  antient  Rent,  unless  the  Defendant 
will  lake  upon  him  to  aver  the  same  ;  so  that  there  will  be  no  such  Hazard  as  'tis  pre- 
tended ;  and  therefore  I  am  of  Opinion  that  a  Reservation  by  such  general  Words  is 
good.  My  Lord  Chief  Justice  Trevor  agrees  with  me,  that  if  it  had  been  made  by  Tenant 
in  Fee-Simple,  such  a  Lease,  with  such  a  Reservation  might  be  good ;  if  in  one  Case,  I 
don't  see  why  it  should  not  in  the  other  ;  but  I  take  it,  that  he  must  aver  the  Sum  he 
declares  for  to  be  the  antient  Rent  in  both  Cases.  Sir  John  Mdlins's  Case,  6  Go.  6  a,  is  a 
Case  in  Point,  for  there  Tenendum  de  nobis,  &c.  per  Servitia  inde  debW  &  de  Jure  Con- 
mta,  must  be  made  good  by  Averment,  as  in  this  Case.  There  is  an  Objection  made 
that  it  will  be  troublesome  and  inconvenient  to  him  in  Remainder ;  I  don't  see  how ; 
and  if  it  were,  he  ought  to  take  the  Estate  as  it  was  intended  him.  But  'tis  said  he  will 
or  may  be  at  a  great  Loss  to  find  out  and  prove  what  was  the  antient  Rent :  I  wouM 
know  who  can  do  it  better  than  he,  to  whom  all  the  Counter-Parts,  Rent-Rolls,  and  Evi- 
dence of  the  whole  Estate  must  come,  together  with  the  Land,  and  all  the  Writings  are 
all  of  Course  in  his  Hands,  so  that  the  Trouble,  if  any  there  be,  can't  signify  any  thing ; 
00  Body  can  know  so  well  as  himself ;  and  if  he  will  distrain,  he  must  avow  and  aver, 
and  may  easily  give  Evidence  what  was  tha  antient  and  accustomable  Rents.  I  take 
the  Reason  of  Owen  and  Ap-Rees  Case,  Cro.  Car.  94,  to  be  clearly  with  me  ;  'tis  said  not 
to  be  intelligibly  reported  by  Mr.  Justice  Cro.  But  that  was  not  his  Fault ;  for  'tis 
mistaken  in  the  transcribing  only,  because  he  wrote  a  very  ill  Hand :  Mr.  Athmey 
has  got  a  Copy  of  the  Record,  and  the  Case  was  this  :  There  were  foiur  Manors  usually 
let  at  £32  yearly,  and  the  Bishop  Leases  three  of  them  rendering  the  antient  Rent ; 
now  that  was  nothing,  and  so  not  good,  for  no  such  antient  Rent  had  been  reserved 
for  the  three  Manors  at  £32,  and  it  could  not  be  helped  by  Apportionment,  but  it  had 
been  good  by  reserving  it  in  this  Manner,  viz.  rendering  the  antient  and  accustomable 
Rent  for  the  said  three  Manors,  and  also  for  the  fourth;  and  that  is  the  very  Case 
before  us.  It  is  argued  that  such  a  Lease  can't  be  made,  as  to  take  Effect,  by  any  but 
by  the  Tenant  in  Fee  :  Now  pray  see  the  DifTorence.  This  is  the  same  in  Effect,  it  being 
made  by  a  Power  derived  from  him  that  has  the  Fee,  and  the  Lessee  is  in  mediately 
though  not  immediately  (which  will  make  no  Difference  here)  from  him  that  has  the 
Fee;  that  is  the  express  Resolution  of  Whitlock's  Case,  8  Co.  71  a,  for  the  Power  is 
reasrved  to  the  Tenant  for  Life,  and  none  other,  who,  in  Case  the  Settlement  had  not 
bsea  made,  wouM  have  been  Tenant  in  Fee,  and  the  Power  reserved  in  him  savors 
*">ngly  [53]  of  that  which  he  would  have  had  with  the  Fee  ;  'tis  as  if  Charles  Earl 
of  Maaiesfield  had  made  it  before  the  Settlement  (or  if  he  had  made  it  after  the  Settle- 
ment, when  he  was  in  the  same  Plight  in  all  Respects  as  FUton  was,  when  he  made  it, 
that  woukl  have  been  the  same  Thing) ;  for  being  made  by  the  Tenant  for  Life,  who 
▼as  invested,  with  the  Fee,  'tis  the  very  same  Thing  to  all  Intents  and  Purposes,  and  as 
Eood  as  if  it  had  been  made  by  him  who  was  immediately  Tenant  in  Fee-Simple  in 
Poflseesion. 

Now  there  remains  only  to  shew,  that  the  ancient  Rent  may  be  ascertained,  and 
That  was  meant  by  these  Words  ancient  and  accustomable  Bent  in  the  Settlement : 
And  I  take  it,  that  is  the  Rent,  and  shall  be  at  all  Times  so  \inderstood,  that  was  reserved 
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at  the  Time  of  the  Creation  of  the  Power,  where  a  Lease  was  then  in  Being,  or  that  was 
last  before  the  Time  reserved,  where  there  was  no  Lease  then  in  Being ;  for  he  that 
creates  the  Power  intends  no  more  than  that  the  Lessor  and  Lessee  shall  not  be  able 
to  put  the  Estate  in  a  worse  Condition,  but  keep  it  in  the  same  Plight  and  Comlition,  at 
least,  that  it  was  in  when  so  settled.  Now  suppose  anciently  there  have  been  Variety 
of  Rents  reserved,  as  for  Instance,  £19  for  many  Years  anciently,  and  £20  for  soma 
few  Years  before  the  Settlement,  and  at  the  Time  thereof  the  Lands  were  not  in  Lease ; 
in  that  Case  the  £20  and  not  the  £1 9  though  a  much  anoienter  Rent,  shall  be  the  ancient 
Rent,  for  the  Length  of  Time  in  that  Case  is  immaterial ;  and  for  this  I  depend  upon  a 
Case  of  undoubted  Authority,  and  that  is  the  Case  of  Morris  and  Antrobus  in  the  £x- 
chequer ;  'tis  in  Hard.  325,  and  was  quoted  at  large  by  my  Brother  Cheshire  at  the 
Bar,  and  was  thus  :  The  Canons  of  St.  Paul's  made  a  Lease  13  Car.  II.  for  21  Years, 
of  the  Rectory  of  St.  Gregory's,  to  the  Plaintiff  and  his  Wife,  rendering  £38  per  Ann. 
and  a  Couple  of  Capons ;  the  Rent  had  been  at  first  £25,  then  £37,  then  £38,  and  last 
of  all  £40  and  the  Capons ;  and  then  the  Lord  Chief  Justice  Sale,  upon  whose  Authority 
I  lean,  held  the  Lekse  to  be  void,  though  it  was  a  greater  yearly  Rent  than  any  of  the 
andent  Rents,  except  the  last ;  and  consequently,  as  he  also  declared  in  that  dase,  the 
wnal  and  accustom  d  Rent  was  that  upon  the  last  Lease,  and  so  must  the  Statute  1  Eliz. 
be  expounded  on  the  Word  accustomed  :  So  that  the  ancient  Rent  is  not  to  be  taken 
in  this  Case  in  respect  of  Time  past,  but  of  Time  to  come.  I  doubt  whether  I  express 
myself  so  well  as  to  be  understood  ;  but  I  would  say,  that  the  Lease  that  was  then  or 
last  before  in  Being  at  the  Time  of  such  Settlement,  the  Rent  reserved  thereon  is  the 
ancient  Rent,  in  respect  of  any  Lease  to  be  made  pursuant  thereunto ;  as  if  a  Lease 
was  made  four  Years  ago  at  £4,  and  another  be  made  now  reserving  the  ancient  and 
accustomed  Rent,  that  Lease  of  £4  in  respect  of  this  Lease,  which  was  then  a  future 
Act  to  be  done,  is  ancient,  and  the  Rent  thereof  is  old  Rent  in  respect  of  the  new  Lease. 
I  will  suppose  a  Variety  of  Rents  reserved  at  several  Times,  as  of  £10  for  30  Years  ago, 
and  £20  20  Yearo  ago,  yet  the  last  Reservation  of  £20  must  be  the  ancient  Rent ;  others 
wise  this  Power  c^n't  be  executed ;  and  therefore  ex  necessitate  you  must  bring  it  to 
some  Certfunty,  as  I  have  done,  to  know  what  must  be  intended  by  these  Words  anctenf, 
usual  and  accustom'd  Bent ;  wad  [5ti  for  that  I  depend  upon  the  Case  of  Morris  and 
Antrobiis,  as  a  Case  in  Point :  And  the  Reason  of  the  Law  is  with  me  ;  and  it  will  be  no 
Answer  to  say,  that  ex  necessitate  such  a  Construction  was  made  there,  because  it  was 
an  Ecclesiastical  Lease  ;  and  a  Dean  and  Chapter  once  reserving  a  greater  Rent  than 
formerly,  can  never  diminish  it  again ;  but  Tenant  in  Fee-Simple  may  make  Leases 
at  £50,  and  afterwards  at  £10,  and  then,  if  he  makes  a  Settlement,  as  in  this  Case,  shall 
the  £10  or  the  £50  be  the  ancient  Rent  i  I  hold  that  the  £10  shall  be ;  for  Majus  and 
Minus  will  not  be  any  Alteration  of  the  Case,  nor  varies  it  one  Way  or  the  other,  as  it 
may  in  the  Case  of  a  Dean  and  Chapter,  who  can  increase  but  never  diminish,  which 
is  not  the  Case  of  a  Tenant  in  Fee ;  and  what  he  might  have  done  at  the  Tune  of  the 
Settlement  made,  and  what  he  thought  a  Rent  then  sufficient,  should,  upon  a  Power 
reserved  to  him  of  his  ancient  Estate,  be  the  Measure  of  his  Intention ;  and  without 
a  Certainty  the  Power  can't  he  executed,  by  reserving  even  a  Sum  in  particular.  And 
so  having  dispatched  this  second  Point,  which  though  it  is  not  a  Thing  that  now  comes 
directly  in  Question,  yet  I  give  this  as  my  Opinion  for  a  future  Giood,  to  be  remembered, 
that  upon  any  Settlement,  where  a  Power  is  reserved  to  the  Tenant  for  Life,  to  make 
Leases  of  the  Iiands  in  the  Settlement,  which  were  anciently  and  aecustomably  demised, 
and  whereof  Fines  have  been  taken  at  the  ancient,  usual  and  accustomed  Rents  for  three 
Lives,  or  21  Years,  or  any  other  Number  of  Years,  determinable  on  three  Lives,  the 
Rent  must  be  the  same,  and  no  other  than  what  was  then  or  last  b^ore  reserved  upon 
a  Lease  of  the  same  Lands  in  Being,  or  which  expired  last  before  the  Time  of  the  Settle- 
ment made. 

The  third  Point  is,  that  all  the  Lands  in  the  Settlement  are  demised  by  one  Deed ; 
whereas  the  Intent  of  the  Settlement  was,  that  several  Leases  should  be  made  of  the 
several  Manors  and  Farms,  and  so  several  Deeds  and  Counter-Parts  to  be  sealed  by  the 
several  Tenants  ;  but  now,  as  they  are  hudled  up  altogether  in  one,  they  make  but  one 
Lease.  To  this  I  answer,  That  if  the  Reservation  be  several,  notwithstanding  their  being 
compiled  in  one  Deed,  that  can  be  in  no  sort  a  Diminution  of  the  Power  :  For  suppose 
there  are  four  several  Farms,  let  at  four  several  (ancient)  Rents,  as  for  Example,  one 
anciently  at  40;., another  at  205.,  another  at  so  much, and  the  other  at  another  Rent,  and 
all  comprised  in  one  DMd,  reserving  the  seTwal  Rents  anciently  reserved ;  can  any  one 
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saj  it's  but  one  Lease,  or  one  Reserration ;  or  that  it  is  not  pursuant  to  the  Power,  and 
one  Counter-Fart  is  as  good  and  effectual  as  twenty  Counter-Farts  1  The  Intent  of  the 
Settlement  was,  that  the  Reservation  should  be  so  certain,  that  he  to  whom  the  Rent 
iras  to  come  might  know  how,  and  for  what  he  was  to  declare.  Habendum  the  four 
Fanns  at  four  Bents  severally  and  respectivdy  for  99  Years,  \i  A.  B.  m  C.  should  so  long 
live,  that  was  held  a  good  Reservation  within  the  Intent  o£  the  Settlement :  So  is  the 
Authority  of  Kni^Ss  Case,  5  Co.  54.  Winter's  Case,  Dyer,  308.  And  the  Case  of 
Tanfidd  and  Rogers,  Cro.  £1.  340,  is  express,  that  several  Reservations  may  be  in  one 
and  the  same  ;  and  that  the  Reservation  here  is  such  a  several  Reservation,  and 
consequently  the  Lease  good  ;  for  that  which  [55]  was  not  anciently  so  demised  will  not 
hurt  the  other,  but  must  fall  to  the  Ground.  Lands  anciently  demised,  and  Lands  not 
ao  demised,  are  letten  in  one  Lease,  reserving  the  ancient  Rent  for  those  that  wei% 
anciently  demised,  <S;c.,  is  a  good  Lease,  and  the  Reservation  for  the  other  Land  is  void  ; 
and  the  contrary  Opinion  is  contrary  to  all  the  Rules  of  Law  ;  the  Putting  them  in  one 
Lease  will  not  be  material  to  object,  for  by  one  Counter-Part  he  may  see  what  are  the 
several  Rents  reserved  out  of  each  Farm  or  Manor.  But  you'll  sa^,  'tis  the  Reserving 
therefore,  &c.,  in  Joint-Words,  that  makes  all  but  one  Joint-Denuse :  The  Words  are, 
Demiu,  teoM,  and  to  farm  let,  &c.,  reserving  therefore,  Sec.  But  with  Submission,  not- 
withstanding the  Words  are  never  so  joint,  yet  they  shall  be  taken  severally,  where  they 
have  a  distinct  Subject^Matter  to  work  upon.  The  Power  is  for  the  several  Sorts  of  Lands 
or  Estates,  some  demiseable  anciently,  others  not,  5  Co.  7.  In  Winckam's  Case  there  was 
a  Demise  to  A.  for  10  Years  of  Black  Acre,  and  a  Demise  to  £.  for  20  Years  of  White 
Acre,  and  afterwards  a  Demise  by  Indenture  to  a  third  Person  of  both  for  40  Years,  to 
commence  after  the  Determination  of  the  said  several  Demises  :  Here  the  last  Demise 
bein^  of  both  Lands,  and  that  to  A.  expiring  10  Years  before  the  other,  'twas  held,  that 
the  joint  Words  in  the  last  Lease  should  have  a  several  and  respective  Construction,  db 
reddendo  singula  singulis,  by  the  last  Lease,  the  Term  of  40  Years  in  Black  Acre  should 
commenceimmediatelyafter  theLeaseto  A.  expired ;  and  in  White  Acre,  after  the  Lease 
to  B.  expired,  that  is  one  10  Years  before  the  other ;  and  so  it  must  <^  Consequence,  to  all 
Intents,  be  a  several  Demise  by  joint  Words  in  one  and  the  same  Deed,  of  the  several 
Lands  in  the  like  Manner :  In  this  Case  the  Lands  are  several,  and  the  Demise  must  be 
several  by  the  Deed,  because  we  must,  to  make  a  right  Construction,  look  back  to  his 
several  Powers ;  and  it  will  be  very  hard  to  construe  this  to  be  a  void  Deed  of  Demise, 
where  it  may  be  construed  to  be  a  good  one ;  and  the  Words  are  as  express,  as  can  be  to 
make  it  several :  He  says  severally  and  distinctly,  and  so  he  demises  them  severally,  and 
meant  to  do  it  according  to  his  Power,  and  not  otherwise.  These  Words  have  been 
ilighted  at  the  Bar,  but  they  ought  not  to  be  rejected,  for  they  are  very  material.  This 
L»8e  he  makes  in  Pursuance  of  his  Power ;  and  it  would  be  a  strange  and  hard  Con- 
struction to  say,  that  according  to  his  Power  he  did  demise  these  Lands  jointly,  when  in 
eximss  Terms  he  says,  that  acatrding  to  his  Power  he  demised  them  severally  as  he  ought 
to  have  done,  5  Co.  18.  Slingsbys  Case  is  express,  that  Several  Words  are  void,  where 
they  would  work  on  a  Jwnt  Interest ;  and  Joint  Words  are  void,  where  they  would  work 
OD  a  Several  Interest ;  but  Joint  Words  in  a  Covenant  make  it  joint  and  several,  and 
work  severally  :  And  plainer  Words  can't  be  spoken  than  in  this  Case ;  for  he  says 
severally,  and  not  jointly,  i.e.  several  Terms  of  Years.  It  has  been  said,  that  a  Power  of 
this  Nature  ought  not  to  be  taken  favourably,  it  being  in  Prejudice  of  the  Remainder- 
Maa :  I  confess  I  know  not  why  ;  for  if  he  that  would  otherwise  have  been  Tenant  in 
Fee  becomes  Tenant  for  Life  by  such  a  Settlement,  whereby  a  Power  is  reserved  to  him, 
that  would  have  descended  with  the  Fee,  it  ought  to  be  taken  beneficially  [561  ^^r  him, 
and  that  Power  has  a  Relish  of  the  ancient  Fee.  So  6  Co.  1 7,  Sir  Edward  Clear's  Case, 
That  very  improper  Words  may  serve  to  execute  a  Power.  Clement  Hartoood,  seised  of 
three  Acres  oi  Land  of  equal  Value  in  Capiie,  levied  a  Fine  of  two  of  them,  to  the  Use  of 
his  Wife  for  Ufe  for  Jointure,  and  afterwards  makes  a  Feofliuent  by  Deed  of  the  Third 
Acre  to  the  Use  of  such  Persons,  cC'c,  and  of  such  Estates,  ttr.,  as  he  should  appoint  and 
limit  by  his  Will  in  Writing,  and  accordingly  devised  it  to  a  third  Person  in  Fee ;  here, 
though  it  could  not  be  good  as  a  Devise,  but  utterly  void,  inasmuch  as  he  had  conveyed 
iwo  Parts  before,  by  Act  executed,  yet  it  was  held  a  good  Execution  of  his  Power,  because 
it  ought  to  have  a  favourable  Construction ;  and  therefore  ex  necessitate  the  Judges 
there  had  Recourse  to  his  Power,  that  it  should  pass  by  Way  of  Limitation  of  the  Use, 
evm  though  he  took  no  Manner  of  Notice  thereof^by  his  Will,  but  devised  the  third  Part 
generally  m  Fee :  So  here,  if  this  Lease  can't  be  good  as  a  Joint-Demise  of  all  the  Lands 
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in  the  Settlement,  yet  it  may  be  good  as  a  several  Demise  of  the  several  Sorts  of  Lands 
therein  ;  and  it  should  be  construed  to  be  a  several  Demise,  though  it  had  been  demised 
joint,  as  it  is  not,  and  so  make  it  a  good  Execution  of  the  Power,  and  consequently  a  good 
Lease,  ut  res  magis  valeat  quam  pereat.  So  in  Hob.  312,  Kibbet  and  Lee's  Case,  the  De- 
vise which  was  void  as  an  absolute  Disposition  of  the  Estate,  was  construed  a  good 
Revocation  in  Execution  of  the  Power,  though  no  Notice  taken  of  the  Settlement 
therein,  because  such  a  Power  must  be  always  construed  favourably,  and  with  a  bene- 
ficial Intent  for  the  Party  to  whom  it  is  reserved,  in  Conmderation  oi  the  Estate  he  has 
parted  withaL  So  in  Scroop's  Caae,  10  Co.  140  b,  A  Covenant  to  stand  seised  to  other 
Uses  than  were  in  the  Setd^ent,  adjudged  a  good  Revocation  of  the  Uses  in  the 
Settlement  though  not  express'd ;  and  the  true  Reason  is,  because  such  Power  must  at 
all  Times  have  a  beneficial  Construction  for  him  who  is  to  have  it.  Indeed  he  must 
pursue  the  Circumstances,  and  the  Form  prescribed,  as  such  a  Reservation,  Counter- 
Part,  Sc.,  but  he  need  not  take  any  Notice  even  of  his  Power ;  and  if  he  should  make  a 
Lease  without  mentioning  it  seemingly  as  a  Proprietor,  that  shall  be  construed  as  if  it 
had  been  done  by  Virtue  and  in  Pursuance  of  his  Power,  if  it  could  by  any  Means  be 
done  by  Virtue  thereof ;  and  so  are  all  the  Authorities :  So  that  I  conceive  that  there  is 
nothing  omitted  that  is  requisite  to  make  this  a  good  and  effectual  I^ease,  according  to  the 
Settlement ;  and  I  think  it  to  be  such,  and  ought  to  be  conatnied  as  Several  Demises. 

Lord  ChanceUor  Cowper.  The  Case  has  been  stated  distinctly  and  clearly  by  my 
Lord  Chief  Justice  Trevor,  mA.  my  Lord  Chief  Justice  Hdt :  And  as  to  the  first  Point, 
I  concur  readily  with  both  their  Lordships,  because  the  Creation  of  the  Term  from 
the  Death  of  the  old  Earl  Charles  is  in  the  Nature  of  a  Mortgage,  and  so  consequently 
there  must  be  Interest  for  the  Mortgage-Money  from  the  Time  it  was  payable  and  due, 
which  was  at  the  Death  of  the  old  'E&n  Charles ;  for  the  younger  Charles  was  in  Nature 
of  a  Mortgagor ;  and  the  Estate  being  charged  when  it  came  to  him  with  the  Money, 
he  was  bound  only  [57]  s^  Tenant  for  Life  to  keep  down  the  Interest,  as  in  the  common 
Rule  of  Equity  ;  if  he  redeems  he  is  to  pay  but  one  Third  of  the  Principal,  and  he  in 
Remainder  the  other  two  Thirds,  that's  the  Course  of  Equity  ;  Then  when  E.  Fitton 
came  into  Possession  he  was  not  to  pay  Interest  to  himself,  and  so  no  Interest  after 
that  since,  till  the  Time  of  his  Death,  at  which  Time  the  Interest  will  a^n  revive. 

But  as  to  the  second  Point  I  hold,  that  the  second  Lease,  reserving  for  the  abher 
Lands  the  most  improved  Rent,  lies  under  an  absolute  uncontrovertible  Uncertunty, 
and  is  of  no  Value  to  the  Parties :  The  great  Point  arises  upon  this  other  Lease,  which 
is  made  as  well  of  the  Lands  antiently  as  not  antiently  demisable,  and  both  which  are 
demised  in  one  Lease ;  and  I  must  own,  with  Submission  to  better  Judgment,  that 
in  this  Point  I  differ  in  Opinion  with  my  Lord  Chief  Justice  Hdt,  and  am  of  the  same 
Opinion  with  my  Lord  Chief  Justice  Trevor ;  I  took  Time  formerly  to  consider  of  it 
when  I  was  Counsel  and  attended  at  the  Bar,  and  because  it  was  a  Case  primcB  Impres- 
aionis  I  made  a  particular  Observation  of  the  Arguments  at  Bar  on  both  Sides,  and  am 
now  of  the  same  Opnion  I  was  then,  and  shall  deliver  it  accordingly,  making  Use 
of  my  old  Notes ;  But  I  must  premise  a  few  Things  in  order  to  come  to  the  Point  in 
Question.  1st,  'Tis  agreed  by  both  my  Lord  Chief  Justioee  to  be  merely  a  Question 
at  Common  Law,  and  not  to  have  a  different  Determination  in  this  Court  from  what 
it  would  receive  at  the  Courts  below ;  and  it  is  here  now  in  the  same  Manner  as  if  there 
had  been  a  Special  Verdict  here  before  me,  where  Equity  can't  aid,  nor  will  it  help  tliis 
Lease,  it  not  being  compleatly  executed  in  all  Respects  ;  I  speak  this  because  the  Counsel 
for  the  Plaintiff  seem'd  to  direct  something  this  Way,  as  if  in  Case  any  Thing  were  want- 
ing it  might  be  relieved  here ;  and  I  am  clear  of  Opinion,  that  it  being  a  voluntary 
Execution  of  a  Power  not  done  upon  a  valuable  Consideration,  'tis  not  a  Matter  by  any 
Means  proper  to  go  before  a  Master,  but  must  stand  or  fall  as  it  can ;  for  if  it  be  good 
it  must  be  docrera  good,  if  bad  it  must  be  decreed  bad,  tliough  never  so  inconvenient 
for  the  Remainder-Mun  or  Lessee ;  and  so  'tis  in  the  same  Condition  as  if  a  Recovery 
had  been  suffered.  2dlij,  As  to  the  Reservation,  the  Question  is  not  if  it  would  be  vou 
between  the  Lessor  and  Lessee ;  as  'twas  argued  very  fallaciously  at  the  Bar,  for  want 
of  making  this  Distinction  or  Difference ;  where  made  between  Party  and  Party,  it 
may  be  good,  but  to  bind  the  Interest  of  a  third  Pewon  or  not  is  the  Question,  and 
whether  it  be  within  the  Execution  of  the  Power  1  Now  by  the  Limitations  set  to  the 
Power,  it  is  plain  they  were  made  for  the  Benefit  of  the  Remainder-Man ;  I  will  easily 
grant  that  when  he  in  Remainder  for  Life  came  into  Possession,  he  might  lease  as  he 
pleased ;  and  as  to  him  the  Reservation  is  not  void,  because  it  may  happen  to  be  re- 
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covered ;  but  to  the  Bemaindei^Man  it  is  void,  because  it  may  not  happen  to  be  recoTered ; 
80  jou  see  by  Khis  Distinction  'tis  not  absolutely  void  for  Uncertainty,  but  it  is  not  abso- 
lutely and  perfectly  Certain ;  some  Things  are  in  their  Nature  uncertain,  some  Things 
iccidentally  so ;  and  to  argue  that  if  such  a  thing  as  this  Rent  is,  be  not  uncertain,  then 
this  is  certain,  and  if  certain,  then  it  is  good  to  [58]  bind  the  Remainder-Man,  is  not  a  fair 
irayol  arguing;  the  first  will  not  follow,for  there  is  awide  medium  between  not  absolutely 
uncertain  and  certiun,  for  future  Events  may  alter  the  Case  here,  so  'tis  not  absolutely 
uncertain  or  certain,  as  if  he  can  be  so  able  or  so  lucky  as  to  pitch  upon  the  Sum  which 
was  the  antient  Rent ;  and  if  he  can  also  prove  it  to  be  so,  ana  if  it  shall  happen  that  the 
other  shall  not  be  able  to  prove  that  any  other  Sum  was  the  antient  Rent,  then  these 
three  If's  being  so  luckily  with  him,  it  may  be  a  good  Lease,  and  he  may  recover  his 
Rent ;  but  on  the  contrary,  if  in  any  of  these  Ifs  he  should  happen  to  be  at  a  Loss,  he 
can't  be  certain  but  must  fail,  and  the  Lease  is  bad,  so  as  to  be  absolutely  void  for  Un- 
certainty, and  the  Remainder-Mm,  for  whose  Sake  the  Ijimitations  are  intended,  is 
no  Party :  Now  as  this  Case  is,  'tis  possible  it  may  never  be  reduced  to  a  Certainty,  for 
the  Remainder-Man  may  meet  with  Difficulties  insuperable,  and  if  any  Uncertainty 
is  in  it,  the  Lease  is  void  as  to  him ;  but  to  prevent  any  such  Uncertainty  there  may 
be  reserved  the  antient  Rent  or  more,  and  that's  alternative,  and  then  the  Lease  will 
be  0ood  aecoiding  to  the  Settlement.   'Tis  sud  the  antient  Rent  is  certain,  by  referring  it 
to  we  last  Rent  at,  or  next  before,  the  Time  of  Settlement,  where  no  Lease  was  in  Beinj; : 
With  Submission  to  greater  Judgments  I  can't  agree  to  that ;  supposing  it  were  twice 
at  a  greater  and  once  at  a  lesser  Rent ;  I  take  the  two  former  Leases  to  be  the  antient 
Rent,  for  the  last  might  be  made  by  him  that  had  the  Fee,  who  is  not  bound  to  reserve 
the  antient  Rent,  but  may  let  it  for  nothing  if  he  pleases  ;  here  are  Lands  antiently 
demisfSd,  whereof  Fines  have  been  token,  so  that  here  is  a  flat  Impossibility  to  make  that 
Distinction,  because  the  Rents  have  in  all  Probability  been  more  or  less,  as  the  Fines 
have  been  higher  or  lower.   A  third  Thing  I  premise  is  this.  That  the  Reservation 
and  Deed  being  to  be  made  upon  a  Restraint  of  the  Power  must  be  taken  strictly  against 
the  Tenant  for  Life,  because  of  the  limited  Acts  he  is  to  pursue,  and  liberally  for  the  Re- 
mainder-Man, because  that  Restraint  was  intended  for  his  Benefit ;  aiid  there  are 
Multitudes  of  Authorities  in  the  Books,  that  such  a  limited  Power  is  to  be  taken  strictly 
against  Tenant  for  Life,  where  the  Restraints  are  put  upon  him  for  the  Benefit  of  the 
Remainder-Man  ;  and  if  we  should  go  on  both  Reasons  together,  it  must  still  be  taken 
for  the  Benefit  of  him  in  Remainder ;  and  for  this  I  insist  on  the  Reverse  of  the  Reason 
in  Mountiotfs  Case,  5  Co.  3  b.  That  was  an  Estate  Tail  created  by  Parliament,  cfx.,  be 
had  a  narrower  Power  by  the  Act  than  the  Law  would  have  given  him  as  Tenant  in  Tail, 
therefore  that  must  have  a  reasonable  Construction  according  to  the  Meaning  of  the  Act : 
But  vice  i«r<a,  here  the  Power  of  Tenant  for  Life  is  by  way  of  inlarging  the  Estate, 
and  being  in  Augmentation  of  it  must  be  taken  strictly,  and  so  it  must  be  taken  accord- 
ing to  general  and  natural  Reason;  now  according  to  that  this  can't  be  a  good  Lease 
to  lund  the  Freehold  and  Inheritance  of  the  Remainder-Man,  for  in  Construction  of 
Deeds  the  true  genuine  Sense  and  Meaning  of  the  Parties  must  be  attended  to,  and  so 
we  must  consider  each  Part  of  the  Power  in  the  Deed ;  and  that  in  Respect  of  the  Rent 
reserved,  the  Remainder-Man  [59]  must  be  in  as  good  a  Condition  as  the  antient  Per- 
sons that  held  the  .Estate  injoyed  the  same  ;  it  was  not  intended  that  general  Words, 
especially  those  mentioned  in  the  Settlement,  should  be  tvr&a/im  turned  into  aBeservation 
in  the  Leases,  but  the  Intent  provided  for  a  Certainty  to  be  had  in  every  Reservation 
of  what  Rents  should  be  reserved,  and  that  to  be  in  particular ;  so  that  he  in  Remainder 
mi^t  have  a  Remedy  upon  his  Action  for  a  Rent  reserved  certain,  and  in  Terms  as  for- 
merly had  been  used  to  be  reserved  for  the  Land,  or  at  least  so  as  it  might  be  reduced 
to  a  certain  Rent  by  referring  to  a  Certainty ;  and  this  is  the  plain  and  honest  Meaning 
iA  the  Parties,  and  not  to  involve  the  Remunder-Man  in  mrpetual  Controversy  and 
Uncertainty,  as  in  this  Case  he  is  otherwise  obnoxious  to.   ^  said  the  antient  and  ac- 
customable  Rente  being  reserved,  there  will  be  a  certain  Sum  reserved ;  but  here  'tis 
disputable  what  the  antient  Rent  was ;  and  'twas  intended  that  a  certain  Sum  should 
be  rmrved  where  the  Rent  would  be  indisputable,  for  a  certain  Siun  in  all  Cases  must 
be  reserved,  and  the  contrary  would  produce  great  Inconvenience,  for  always  a  certain 
Sum  was  antiently  reserved,  and  so  it  was  intended  by  having  the  Counter-Parts  ;  and 
I  rely  upon  it  in  this  Case,  that  he  is  under  greater  Disadvantages  than  any  Freeholder 
formerly  hath  been  ;  for  let  us  consider  what  it  is  that  by  allowing  this  Lease  to  be  good 
the  Reversioner  must  prove ;  he  must  prove  the  I^ands  and  Rent  he  avows  for  to  be 
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within  the  descriptire  Words  of  the  Lease,  and  that  the  Lessor  was  in  Possession,  which 
he  can't  do  here  because  'tis  promiscuous,  and  can't  be  known  what  Lands,  for  what 

Rent ;  but  if  there  had  been  a  Counter-Part,  the  Lessee  would  be  forced  to  say  the  Lessor 
was  in  Possession,  and  so  the  Lease  would  be  a  Conclusion,  at  least  an  Evidence  of  the 
Rent ;  but  here  he  must  prove  that  such  a  Sum  as  he  declares  for,  and  neither  more 
or  less,  was  the  antient  Rent,  or  the  Tenant  will  baffle  him  as  often  as  he  pleases;  the 
Rent  here  reserved  is  neither  like,  nor  the  same  Reservation  or  Rent  that  used  antiently 
to  be  reserved  ;  and  to  argue,  that  though  an  express  particular  Sum  had  been  reserved, 
the  Tenant  mi^t  put  it  upon  him  to  prove  that  it  was  the  antient  Rent  or  more,  and 
so  he  in  Renuunder  must  prove  what  was  the  antient  Rent,  although  a  certain  Sum 
had  been  reserved,  that  ia  not  to  be  argued ;  for  'tis  a  hard  Supposition  that  a  Man  should 

fo  about  to  destroy  his  own  Lease  he  holds  under,  for  so  'twould  be ;  for  otherwise 
e  can  never  avoid  Payment  in  an  Action  of  Debt  for  the  Rent ;  and  if  in  such  Action 
he  should  deny  that  to  be  the  antient  Rent,  the  Lessor,  or  he  in  Remainder,  might 
bring  his  Ejectment,  and  upon  shewing  the  Denial  upon  Record,  would  recover  the  Land 
and  put  him  out ;  now  this  Case  varies  here,  for  the  Tenant  may  baffle  the  Lessor 
20  Times  over,  and  yet  keep  the  Lands  in  despite  of  his  Teeth  ;  but  if  the  antient  Rent 
had  been  Reserved  there  would  be  no  Danger,  and  the  Remedy  as  well  as  the  Lease 
had  been  good,  but  now  he  may  shift  here,  as  often  as  he  can  shew  there  was  antiently 
any  Rent  reserved,  which  differs  from  that  demanded.  So  that  I  must  be  of  Opinion 
that  this  Reservation  in  the  Manner  here  worded  is  reserving  a  worse  Rent  than  used 
antiently  to  be  reserved ;  and  that  the  Restraint  in  [60]  the  Settlement  means,  that  he 
in  Remainder  shall  have  the  same  in  all  material  Qualities,  as  well  as  the  Quantity  of  the 
Rent,  and  a  Remedy  to  attain  to  the  Certainty,  and  to  recover  tlie  Rent  as  weU  aa  the 
former  Freeholders  could.  There  are  many  Cases  put  to  this  Point,  in  Mountjen/'s 
Case,  in  5  Coke.  And  I  take  them  all  to  be  very  good  Authorities,  because,  because  being 
put  by  Counsel  at  the  Bar,  they  were  never  deny'd  to  be  Law ;  as  a  Reservation  of  Rent 
to  be  paid  at  two  Days,  where  antiently  it  had  been  paid  at  four,  not  good  ;  so  if  mid  in 
Silver,  where  antiently  it  had  been  in  Gold,  yet  many  others  there  put  on  other  Points, 
were  deny'd  to  be  Law. 

Fourthly,  That  this  Lease,  as  against  the  Lessee,  is  not  void,  but  against  the  Re- 
mainder-Man it  is  void,  because  not  so  beneficial  as  usual ;  and  a  very  Minute  Difference 
will  serve  to  avoid  it,  which  might  have  been  prevented  in  pursuing  the  Settlement, 
by  reserving  more  than  the  antient  Rent ;  but  here  is  none,  and  if  there  be  it  must 
have  all  the  beneficial  Qualities  of  the  Rent  antiently  reserved,  and  those  ought  to  be 
respected,  received  and  observed,  as  Moiintjoy^s  Case  says ;  and  there  are  several  Oases 
for  want  of  that  deny'd  to  be  Law,  as  Silver  for  Oold,  or  two  Parcels  or  two  Manors  con- 
joyn'd,  or  a  Part  of  a  Manor  at  a  proportionable  Share  of  Rent,  or  Part  of  the  Rent ; 
as  if  20  Acres  had  been  let  for  20;.  each,  of  equal  Value,  it  is  not  a  good  Lease  if  15 
of  these  are  let  at  16s.  Rent  each  ;  and  our  Case  is  much  stronger,  because  the  Original 
Parties  to  the  Original  Power  have  laid  a  Stress  on  this  very  Thing,  as  if  they  foresaw 
and  would  prevent  it ;  for  the  Lessee  by  that  is  to  execute  and  sign  a  Counter-Part 
of  the  Lease,  but  the  Deed  here  signtfi^  nothing,  'tis  a  mere  Shadow ;  and  as  the 
Manors  were  antiently  parcelled  out  at  distinct  Rents,  the  Tenant  may  deny  he  holds 
any  particular  Parcel ;  he  may  say  these  and  these  Lands  are  not  contained  in  any 
Box  (as  I  may  call  it),  of  severcu,  Leases,  and  insist  upon  any  Rent  he  pleases,  in  twenty 
several  Actions,  brought  by  the  Remainder-Man,  and  may  Nonsuit  him  on  the  Evidence 
of  every  one  of  them,  and  he  is  estopp'd  to  say  (nothing  but  signing  and  sealing)  it  was 
intended  that  several  Leases  should  be  made,  and  several  Counter-Parts,  and  several 
Rents  certain  reserved,  t&c,  which  can  never  ascertain  that,  for  which  the  Settlement, 
and  the  Parties  intended  to  provide. 

Another  Reason,  or  rather  an  Observation,  which  may  serve  to  answer  what  my 
Lord  Chief  J ustice  Holt  said,  That  if  the  Settlement  -were  certain,  the  Deed  was  as  certain  ; 
and  that  the  general  Words  in  the  Power  are  good  for  a  Reservation.  But  a  true  Way 
to  execute  a  Power  like  this,  is  not  to  do  it  in  the  general  Words  of  the  Power ;  in  all 
such  Cases  they  must  reduce  the  Rent  to  a  Certainty  by  particular  express  Words. 
Suppose  (as  I  have  seen  in  some  Deeds)  that  there  was  a  Proviso  in  every  Lease,  there 
should  be  inserted  such  Covenants  as  are  usual  to  be  inserted  in  Leases  in  lhat 
Country  where  the  Lands  lie,  <&c.,  and  a  Lease  should  be  made  with  a  Proviso  in  the 
very  Words  of  the  Deed,  that  would  not  be  good ;  nor  could  it  be  aided  by  any  Special 
Verdicts,  finding  the  Covenants  usual,  c&c,  and  the  Words  or  more  alter  it  extreamly, 


Digitized  by 


mnp.si. 


OBBY  V.  MOHUN  (lORD) 


43 


and  the  Lessor  must  lay  hold  on  the  antient  Rent,  or  [61]  more  ;  whereby  'tis  denoted, 
that  in  Obedience  to  it,  he  must  do  it  one  Way  or  other  ;  but  still  it  must  be  certain. 

A  thiid  Observation  or  Argument  which  I  make  is,  admitting  the  Rent  reserved 
not  necesBary  to  be  a  certain  Sum,  sure  it  must  at  least  refer  to  an  absolute  Certainty  ; 
u  in  the  Case  of  Levison  and  Piggot,  there  was  an  absolute  Mathematical  Certainty, 
than  which  nothing  can  be  more  certain  ;  for  the  Power  provides,  that  it  should  be 
It  least  12<.  for  every  Cheshire  Acre,  so  that  it  must  refer  at  least  to  something  certain ; 
but  this  refers  to  nothing  that  is  so  ;  but  on  the  contrary,  to  a  Thing  that  is  a  fluctu- 
sting  Custom  or  Usage :  'Tis  certain,  that  at  the  Time  of  an  old  Lease  there  was  a  Rent 
existing,  and  it  was  then  known  certainly  what  it  was,  and  to  make  it  good,  it  must 
now  be  also  known  what  it  is ;  but  may  be  it  is  unattainable  by  human  Knowledge. 

I  As  to  the  Thing  in  Question,  it  is  certainly  absolute  and  general ;  but  we  mean  useful 
Certainty,  for  the  Benefit  of  Property :  And  in  that  Respect,  referring  to  Usage  and 

'  Costnn  is  uncertain,  and  therefore  Certum  est  guod  cerium,  reddi  j)oUst ;  if  fitted  to  main- 
tain, that  whatever  is  in  itself  once  certain,  must  be  ever  certam,  will  not  be  granted ; 
for  it  may  or  may  not  be  certain,  according  to  future  Events,  and  much  less  to  bind 

I      a  third  Person ;  and  it  is  contradicted  by  Owffn,  and  Apree^s  Case,  Cro.  Car.  96.  Sup- 

I      pose  it  had  been  referring  to  a  Lease  or  Leases  between  such  a  one  and  such  a  one, 

I  that  also  had  been  void  between  the  Leasee  and  the  Remainder-Man,  because  the 
Bewrsioner  might  lose  the  Lease ;  and  so  there  is  not  an  Equivalent,  to  which  he 
may  at  all  resort  to  be  ascertained,  as  in  Levism  and  Piggofs  Case  :  Therefore  'tis  not 
a  good  Reservation,  where  'tis  not  certain  in  itself,  but  refers  to  ancient  Usage  and 
Custom.  There  is  one  Uncertainty  as  to  Nature,  and  another  as  to  the  Understand- 
ing. As  for  sayins  that  a  Verdict  would  have  ascertain'd  it,  that  would  be  aiding 
t  legal  Defect ;  and  to  go  before  a  Master  or  Jury  to  find  what  were  the  ancient  Rents, 
is  Suj^lying  a  Defect  which  has  been  made  in  executing  a  Power  against  common 
Right :  Here  is  really  not  an  absolute,  but  a  conditional  Reservation,  good  indeed 
between  the  Lessor  and  Lessee,  but  not  to  bind  the  Remainder-Man  ;  the  Condition 
v^lUt  these  Lands  cAsalulely ;  and  if  an  ancient  Bent  can  be  found,  and  you  the  Be- 

'      Kainder-Man  can  prove  it,  then  I  reserve  it  to  you ;  but  if  there  he  none,  or  if  there  be, 

\      and  you  can't  prove  it,  you  are  to  have  none. 

i         'fltere  is  another  Uncertainty,  which  I  don't  need  to  rely  on,  and  that  is  in  the 
Thing  demised,  and  that  runs  to  Apree's  Case  :  Where  Lands  are  demised  by  sufficient 
E      Description,  the  Lessee  can't  go  back,  unless  he  forfeits  the  Lease  ;  but  here  they  are 
I      sedomsed,  that  tho'  the  ancient  Rent  had  been  reserved,  yet  the  Tenant  may  say  they 
\     ire  either  more  or  less ;  but  if  they  had  been  distinctly  demised,  and  he  should  say 
ao  in  Pleading,  he  would  forfeit  his  Lease  :  But  here  is  no  Light  at  all  for  the  Lessor 
I     to  go  bv,  tho'  he  finds  the  certain  Rent ;  so  that  'tis  only  a  h&n  Possibility,  that  by 
the  Help  ci  great  Chai^,  and  good  Fortune  and  Industry,  he  may  come  at  his  Rent 
if  he  can  ascertain  the  very  Laims  anciently  demised,  and  their  respective  Rents ;  for 
if  either  the  Lands  or  Rent«  be  mistaken,  he  is  still  to  seek  ;  for  if  Lands  [62]  leeised 
I      for  the  Rent  reserved  anciently  on  those  Lands,  and  there  be  more  Lands  in  the  Lease 
>      than  anciently  were  let,  that  is  not  a  good  Lease ;  but  if  less  or  fewer  Lands  than 
anciently  were  let  be  demised  for  the  same  Rent,  it's  certain  that  had  been  well. 

In  the  next  Place,  If  there  had  been  a  Recovery,  and  a  Lease  of  divers  Lands  in  the 
Recovery,  that  had  been  bad,  and  the  same  Uncertainty  would  hold  ;  but  the  ancient 
Rent  being  a  Sum  of  Money,  you  might  reserve  more  than  the  ancient  Rent ;  and  so 
it  appears,  that  tho'  I  had  reserved  by  the  Words  ancient  and  accustonuMe  Bent,  that 
would  be  vMd ;  whereas  if  I  had  reserved  a  Sum  of  Money,  though  it  was  no  more 
than  the  ancient  Rent,  that  had  been  good  :  So  that  Certum  est  quod  certum  reddi 
potest  will  not  do  in  this  Case.  Besides,  if  you  can  maintain  the  Reservation  on  the 
Uase,  yet  the  Lease  is  not  in  Severalty,  as  the  Lands  were  formerly  devised  :  And 
therefore  'twill  be  that  Case  cited  in  Point.  Or  if  you  should  make  it  a  Several  Lease, 
I  yet  there  are  more  Lands  ;  and  then  it  will  be  a  stronger  Case  against  you,  than  if  there 
bad  been  lees.  But  say  you,  'tis  the  ancient  Rent  is  reserved  only  for  the  Lands 
aocientty  demised  ;  That  won't  follow,  for  the  same  Lands  are  not  demised  in  the 
«*me  Several  Lease :  The  Words  are  Severally,  and  not  Jointly,  of  all  the  lands  in 
the  Settlement ;  reciting  the  Messuages,  Tenements  and  Heraditamenta  in  mveral 
Manors,  in  the  County  of  Chester,  and  all  and  singular  tha  Lands  comprised  in  the 
ndted  Power,  Hahenium,  iat  99  Years,  if  Sir  Charles  Orhy,  &c.,  shall  so  k>ng  live  ; 
Tidding  and  faying  therefore  yearly  the  ancient  and  accuslomable  Rents  usually 
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resertt/l,  and  payaUe  (not  said  heretofore)  in  the  leaang  Part :  only  there  is  a  Severalty 
(for  the  Lease  is  several,  and  not  joint)  of  all  the  Lands  in  the  County  of  Cheater,  <^e., 
and  abo  of  all  (he  other  Estate,  dr.    Tis  indeed  a  Severance,  but  the  minutest  that  can 
be  supposed.   Suppose  a  Lease  is  d  four  Fields,  and  four  Messuages  severallv,  where 
usually  only  two  Fields  and  two  Messuages  were  let.  that  would  not  be  goocl ;  for  it 
ought  to  be  a  Severance  of  all  the  Things  demised,  and  take  the  Words  to  be  such,  that 
the  Lands  are  usually  perhaps  let  by  Manors.  <fr..  and  the  Reservat'on  is  severally,  d-c., 
but  may  have  a  Relation  to  the  Usage  or  Custom  :  and  in  the  demising  Part  it  is  said 
antnentty  demised :  So  that  the  Construction  that  is  endeavoured  to  be  put  upon  it. 
would  carry  the  Reservation  to  be  several,  farther  than  any  Case  yet  has  done.  The 
Lands  pass  by  this  Deed,  all  during  the  Life  of  the  Lessor ;  and  therefore  'tis  one 
Reservation  singly  of  all  the  Rents,  for  all  the  Lands  and  Manors.    Thereof  reserving 
several  Bents  wnl  not  be  good  for  a  Demise  of  them,  where  they  are  usually  let  single 
or  t<^etfaer ;  and  the  calling  them  ancient  respective  accustomable  Rents,  is  denoting 
what  they  were,  not  what  Rents  are  reserved ;  and  cited  Dy.  309  a  ;  Hob.  303  ;  Moor, 
201.    Tis  true,  the  several  ancient  Rents  are  reserved,  but  not  for  the  several  ancient 
Tenements ;  and  res/JCc/iWy  only  denotes,  hut  does  not  reserve  {or  refer) :  Therefore  lam 
of  Opinion  that  the  Demise,  tho'  several  and  not  joint,  cannot  be  made  any  other 
Severalty  than  the  old  Demise,  and  that  won't  do  the  Plaintiff's  Turn,  for  that  will  be  for 
all  the  L^nds ;  and  that  will  be  Oicen  and  Apree's  Case,  and  so  let  in  a  Manner  never  let. 
before.   Here  are  more  Lands  than  anciently  [63]  were  let ;  you  won't  say  that  the  Rent 
was  not  as  well  reserved  for  the  Lands  not  anciently  demised,  as  for  those  Lands  that 
were  ;  the  Lease  did  pass  as  much  ;  and  as  for  the  Reddities,  'tis  for  all  that  was 
leased ;  and  that  Part  that  was  not  anciently  demised  being  evicted,  it  must  be  appor- 
tioned, for  there  is  no  Covenant  for  the  Lessee  to  pay  the  ancient  Rent  for  the  old 
Lands,  in  case  the  rest  should  be  evicted  :  Therefore  agreeable  to  common  Right,  against 
which  the  Power  is  made,  and  to  what  was  then  intended  by  the  Settlement,  the  Lease 
not  being  severally,  much  less  singly,  'tis  void ;  for  the  general  Course  being  in  executing 
these  Powers,  to  make  the  Deeds  and  Leases  in  particular  Terms,  and  not  according 
to  the  general  Words  of  the  Power ;  and  now,  since  that,  when  these  Powers  hare  been 
perhaps,  and  I  believe  are  much  ancienter  than  the  Statutes  for  enabling  Ecclesiastical 
Persons ;  this  is  the  first  Attempt  that  ever  was  made  to  delegate  the  Power  generally 
(as  I  may  say)  that  was  to  be  executed  particularly,  in  the  same  Xfanner  as  they  were 
done  before  ;  and  for  that  it  woiiW  be  fatal  to  all  Remainder-Men,  because  the  Tenant 
for  Life  might  on  a  sudden  at  any  Time  make  a  Disposition  of  the  whole  Estate  in  this 
uncertain  Manner  ;  and  being  a  new  Invention  in  Derogation  of  Common  Law,  and 
tending  to  introduce  Perjury,  Forgery  and  Frauds,  the  Courts  of  Equity  won't  aid 
it  by  any  Means  ;  'tis  to  be  utterly  exploded,  like  the  Attempt  of  Justice  Richell, 
mentioned  in  Littleton  ;  and  therefore  I  am  of  Opinion  'tis  not  a  good  Lease  to  bind  the 
Remainder-Man. 

And  the  Xord  Chancellor  accordingly  decreed.  Sir  Henry  Hchart  should  be  Trustee 
for  the  Uses  in  the  Settlement,  and  permit  his  Name  to  be  used,  and  decreed  an  Account 
of  the  mortgaged  Estates ;  and  it  the  Plaintiff  sets  up  Title  for  the  Inheritance  and 
Mortgage,  he  must  account  for  the  whole  Profits,  as  the  Defendant's  Coimsel  insisted 
on  ;  but  if  the  Account  was  any  way  delayed,  then  a  Receiver  to  be  appointed.  But 
he  refused  to  speed  the  Account  upon  the  Face  of  the  Decree,  because  'tis  to  be  presumed 
all  Parties  will  obey.  Then  it  was  moved,  That  for  the  Sum  of  £8000  devised  by  the 
old  Earl  Charles  to  the  I-ady  Gerard,  and  by  her  devised  to  yoimg  Earl  Charles,  who 
devised  the  same  to  the  Defendant's  Interest,  might  be  di8co\mted  for  the  same  by 
the  Plaintiff,  as  Administrator  to  Earl  FUlon,  the  Time  Earl  Fitton  enjoyed  the  Estate  : 
But  to  tliis  the  Chancellor  answered,  That  Earl  Cliarles  the  younger  having  the  Fee- 
Simple  in  Reversion,  and  the  Fee  being  now  fallen  into  the  Party  who  was  to  hare 
that  Money,  shall  he  not  have  it  out  of  the  Estate  1  For  'tis  not  personally  due  to 
EarJ  Fitton  ;  and  it  is  too  hard  to  give  Interest  for  it  to  you  that  have  the  Fee,  the  same 
being  a  Personal  Demand.  'Twas  urged.  Arwood  and  Thomas's  Case  in  the  House 
of  Lords  was  the  same,  where  she  recovered  her  Portion  after  the  Fee  had  fallen  into 
her  :  But  the  Chancellor  said,  Perhaps  that  was  because  of  Fraud  in  the  Trustees 
and  so  would  not  decree  any  Interest  for  it ;  but  that  all  Writings,  except  such  as 
concerned  the  mortgaged  listate,  should  be  delivered  up,  and  those  also  when  the 
Possession  came  to  the  Defendant ;  and  decreed  Costs  for  the  £4000  only,  as  Mortgagees 
usually  have  in  this  Court. 
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[6ti  Lechmere  and  others  against  Blagrave  and  others.  [1707.] 

Where  Legacies  devised,  shall  be  taken  in  Satisfaction  of  Debts,  Marriage-Portions,  (&c. 

See  2  P.  Will.  343. 

A.  agreed  with  B.  to  give  the  said  B.  £2000,  to  be  laid  out  by  the  said  A.,  and  this 
he  gave  as  a  Marriage-Portion  :  The  Marriage  took  Effect,  and  the  said  A.  laid  out 
the  Sum  of  £1000  in  a  Purchase,  and  afterwards  mortgages  those  Lands,  and  then 
settles  according  to  the  Articles,  only  he  failed  in  one  of  the  Limitations  directed  by  the 
Articles  :  A.  after  made  his  Will,  and  devised  those  Lands  to  his  Wife  for  Life,  and  also 
a  Money  Legacy,  and  gave  Legacies  to  B.  and  his  Children,  and  died  without  Issue  of 
his  Body,  leaving  the  Cluldren  of  B.  his  Heirs  at  Law,  who  together  with  B.  brought 
their  Bill  against  the  Widow  and  Executor  of  A.  to  have  an  Account  of  the  Profits, 
and  for  Performance  of  the  Articles.   The  Chancellor  said.  That  the  Lands  that  were 
iettled  according  to  the  Articles  of  Inter-Marriage,  were  a  good  Performance,  so  far 
u  the  Value  was  over  and  above  the  Mortgage  ;  and  'twas  insisted  on  by  the  Counsel, 
that  the  liCgacy  should  go  in  Exoneration  of  the  rest  of  the  £1000  which  the  mortgag'd 
Lands  would  not  answer  for  :  That  if  A.  be  indebted  to  B.  and  by  his  Will  gives  B. 
a  I^acy,  that  Legacy,  if  equivalent  to  the  Debt,  shall  ever  be  taken  to  be  in  Satisfaction 
therrof.   But  it  was  urged  on  the  other  Side,  that  the  Legacy  so  devised  to  the  Children 
vas  a  Grandfather's  Bounty,  and  could  not  be  intended  to  go  in  Exoneration  of  the 
Unr'a  Demand,  to  whom  the  Estate  was  to  come ;  especially,  because  at  the  Time  of 
the  Legacy  it  was  not  known  whether  he  would  be  Heir,  or  take  any  Thing  by  the 
Settlement  :  Besides,  it  was  given  in  Company  with  his  Sisters,  and  the  Controversy 
is  now  between  the  Executor  of  A .  and  the  Plaintiff,  and  not  between  him  and  a  Creditor : 
Abo  the  Plaintiff  and  Defendant  are  Legatees  in  equal  Degree,  and  there  are  Assets 
enough  to  answer  all,  and  no  Creditors  in  danger.   Yet  the  Lord  CJianceUor  directed 
the  Master  to  inquire  what  Assets  by  Descent  in  Fee,  and  other  Personal  Estate,  came 
into  his  Hands,  to  be  as  Part  of  the  Satisfaction  of  his  Demand,  and  put  the  Case  of 
A.'s  receiving  £1000  to  my  Use,  who  dies  and  makes  me  Executor,  that  shall  be  a  Satis- 
faction ;  and  for  these  Reasons  farther,  that  he  gave  I^acies  to  all  that  couki  take 
the  Limitation  agreed  upon  in  the  Articles  :  Wherefore  the  Case  is  stronger  than 
There  it  is  given  to  one  he  owes  it  to ;  for  'tis  harsher  to  understand,  as  the  Counsel 
for  the  Plaintiff  argue,  his  Interest  shall  guide  his  Intent,  which  is  a  very  fallacious 
Way ;  for  he  did  not  intend  any  Thing  but  to  satisfy,  and  if  not  satisfied,  then  in  Strict- 
ness of  Equity  he  would  have  applied  it  so  ;  and  it  you  be  satisfied,  then  you  are  mis- 
taken as  to  the  Intent,  and  so  the  Legacies  must  go  in  Satisfaction  ;  And  in  Case  where 
one  has  a  Debt  due,  either  in  Law  or  Equity,  and  the  Debtor  bequeaths  him  a  Legacy, 
i(  other  Creditors  prefer  their  Bill  against  the  Executors,  to  be  paid  their  Debts,  that 
such  Legatee  not  having  received  his  Legacy,  must  elect  to  come  in  as  Creditor  ;  for 
if  he  shoukl  be  a  mere  Legatee,  the  Creditors  must  be  first  satisfied,  and  then  perhaps 
there  would  not  be  sufficient  left  to  pay  him  :  [65]  whereas,  if  he  was  a  Creditor,  he 
was  in  equal  D^ree  with  other  Creditors ;  and  that  if  such  Legatee  prefers  a  BiU  to 
be  paid,  'tis  the  safest  Way  for  him  to  sue  as  Creditor,  and  not  as  Legatee ;  and  that 
when  the  Money  is  paid  him,  it  shall  go  in  Exoneration  of  both  :  And  he  said  likewise, 
that  where  the  Obligee  is  Heir  to  his  Father,  he  shall  have  Satisfaction  of  the  Exe- 
cutors, notwithstanding  he  has  Assets  by  Descent ;  and  that  the  Legatee  in  such  Case, 
if  he  will  receive  any  Benefit,  where  other  Creditors  are  bringing  in  the  Executors 
to  .\ccount  to  pay  them,  he  must  elect  to  come  in  aa  a  Creditor,  yet  the  Creditors  by 
Ctnuent  may  admit  him  to  come  in  as  Legatee,  to  have  an  Account  with  them. 

Davison  versus  Goddard  &  Ux*  &  al'.  [1708.] 

The  Testator  charges  his  Estate  with  £10  per  Ann.  to  B.  A.  the  Devisee  also  charges 
it  with  £10  per  Ann.,  after  which  he  in  Bemainder  charges  it  with  £20  per  Annum  : 
^luere,  if  A.  shall  have  £40  or  only  £20  per  Ann. 

John  Walker  by  his  Will  devised  £10  per  Annum  to  A.  for  Life,  chargeable  on  several 
Houses  whereof  he  was  possessed,  and  made  his  Wife  sole  Executrix,  and  died ;  and 
uter  she  made  her  Will,  and  J.  S.  Executor,  and  thereby  also  devised  £10  for  Life  to  A. 
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And  J.  jS'.  being  afterwards  seised  in  Fee  of  an  Estate  of  Inheritance  of  his  own, 
settled  his  Estate  on  himself  for  Life,  Hemainder  to  his  first,  second,  t&c,  Sons  in  Tail, 
Remainder  to  Trustees  for  90  Years,  in  Trust  to  pay  his  Debts  and  Legacies,  and  after- 
wards that  the  said  A.  should  have  and  receive  the  Sum  of  £20  a  Year  for  Life,  and 
gave  other  Annuities,  and  afterwards  died  without  Issue,  whereby  the  Term  vested 
in  the  Trustees  to  execute  the  Trust ;  and  the  said  A.  preferred  his  Bill  against  the 
Trustees  for  Payment  of  the  £20  devised  to  him  by  the  several  Wills,  for  that  J.  S. 
having  wasted  the  Aaseta,  'twas  a  Debt  due  to  him  to  which  the  Trust  was  subject, 
as  also  for  the  £20  Annuity  :  And  the  Question  was,  whether  the  sud  A.  should  nave 
the  £20  only,  or  £40  in  regard  that  the  several  Annuities  of  £10  amounted  to  the  Sum 
of  £20  1  And  the  Estate  on  which  the  said  several  Annuities  were  charged  coming 
to  the  said  J.  S.,  and  he  having  out  of  his  own  Estate  also  granted  an  Annuity  of  £20 
to  the  said  A.  for  Life,  Question,  Whether  that  shall  be  construed  in  Satisfaction  of 
the  £20  he  was  obliged  to  pay,  pursuant  to  the  several  Wills  1  Mr.  DUbvn  and  Mr. 
How  argued,  that  they  were  several  and  distinct  Annuities,  given  and  granted  at  several 
and  distinct  Times,  and  issuing  out  of  several  Estates,  and  that  therefore  it  could  never 
be  construed  that  the  £20  by  the  Settlement  granted,  should  go  in  Satisfaction  and 
Exoneration  of  the  £20  Annuities  that  were  bequeathed  by  several  Wills.— Mr. 
Venwn  argued  to  the  contrary,  that  it  could  be  but  one  £20  per  Ann.  and  not  two ; 
and  there  are  Incumbrances  on  his  Estate,  and  he  owes  Debts,  and  therefore  'tis  plain 
he  intended  the  last  £20  should  go  in  Satisfaction  of  the  first :  And  that  is  a  common 
Case,  where  a  Man  is  obliged  to  make  a  Payment,  and  he  by  Will  or  Deed  gives  any 
Thing  to  the  same  Person,  it  shall  be  intended  prima  facie  for  the  Debt.  The  Cases 
of  Brice  and  Brice,  J usson  and  Jusson,  and  Keywick  and  Thomas,  are  in  Point.  Sir 
^^'Ulvlm  Keywick  having  two  Estates  in  several  [66]  Counties,  subjects  one  at  one 
Time  for  Payment  of  £5000,  and  at  another  Time  subjects  the  other  Estate  to  the 
Payment  of  £5000,  but  both  were  for  Portions  for  younger  Children ;  and  altho'  the 
Maintenance  and  other  Terms  in  both  Deeds  were  different  and  several,  yet  it  was 
decreed  Jiere,  and  affirm'd  in  the  House  of  Lords,  that  but  one  £5000  was  charged  on 
both  the  Estates.  So  Jusson  upon  Marriage  settled  hu  Estate,  subject  to  the  Portions 
of  younger  Children,  and  afterwards  purchases  another  Estate,  and  subjects  it  to 
hke  Portions  ;  and  'twas  decreed  to  be  only  a  double  Security,  not  a  double  Charge. 
Mr.  Haw  distinguishes  strangely,  when  he  says  it  could  not  be  intended  that  £20  should 
go  in  Satisfaction  of  £15  because  'tis  more.  I  think  it  were  more  strange,  that  £15 
should  go  for  £20  because  'tis  less  ;  and  yet  even  there  it  would  he  no  Obstruction, 
as  it  has  been  often  ruled  :  So  if  I  owe  one  £100  and  bequeath  him  £1000,  the  £1000 
is  given  in  Equity.  It  is  said,  that  the  £10  devised  by  Walker,  is  not  for  separate 
Maintenance,  nor  is  it  material  it  should ;  let  them  agree  that  among  themselves ; 
for  what  comes  in  Lieu,  will  have  the  same  Qualification  :  But  it  is  material,  that  the 
Person  employed  to  draw  the  Deed,  had  Instructions  to  swear  what  he  was  obliged  ; 
and  he  swears  this  was  intended  a  Satisfaction  for  the  Annuities  :  Tis  also  considerable, 
that  if  all  the  Debts  were  paid,  and  also  those  Demands,  there  would  be  nothing  left ; 
now  'tis  not  to  be  presumed  he  would  give  £20  Annuity  over  and  above  the  former, 
and  leave  the  Heir  starving  :  And  so  another  Witness  swears,  that  he  intended  the 
£20  shouH  go  in  full  of  all  Demands  :  Besides,  at  the  Time  of  the  Settlement,  though 
he  knew  all  this,  he  directed  £20  and  £20  Annuities,  which  might  possibly  fall  upon 
his  Estate  ;  but  it  was  impossible  they  should  take  Place,  if  this  Construction,  if  roth 
20  Pounds,  was  to  hold.  Lord  Chancellor  agreed  the  Gifts  by  the  Will  good,  and  that 
where  a  Man  being  Debtor  in  £10  gives  £20  that  it  shall  be  a  Satisfaction,  not  a  Legacy  ; 
and  that  he  believed  in  his  own  private  Opinion,  that  £20  Annuity  was  intendwl  for 
Satisfaction,  and  that  as  Mr.  Dwtin  said,  there  was  no  Case  like  this  in  Point.  Yet 
'twas  agreed  the  Costs  should  be  decreed  against  A.  the  Plaintiff,  because  he  knew 
in  his  Conscience  that  /.  8.  intended  Satisfaction.  'Twas  also  agreed  in  this  Case, 
that  the  Defendants  might  read  their  own  Answer  by  the  Draught ;  but  if  it  had  not 
been  their  Answers,  it  must  be  by  Office-Copy,  <&c.,  that  what  an  Infant  receives  in 
Right  of  her  Mother,  of  the  Estate,  must  be  subject  to  his  Annuity ;  for  the  Parol 
shall  not  demur  in  prior  Incumbrances,  nor  in  Trusts  for  Sales,  but  in  Equities  of 
Redemption  only  :  And  the  Court  decreed  the  £10  first  devised,  must  be  paid  prior 
to  the  other  £10  hy  the  Executor  ;  and  if  A.  will  take  the  £20  Annuity  by  the  Settle- 
ment, he  may  subject  himself  to  all  Incumbrances ;  but  the  Incumbrances  prior  in 
Point  of  Time  to  be  preferred,  and  the  other  Incumbrancers  liad  Notice  of  the  Deed  to 
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be  posterior  to  their  Incumbrances ;  and  therefore  the  Incumbrance  by  Judgment 
being  a  Lien  on  the  Land,  prior  to  the  Grant  of  the  Annuity,  shall  be  preferred  before 
the  Grant  of  the  Annuity,  because  his  Charge  on  the  Land  is  posterior. 

[671,  Sir  HuNGEREx>RD  against  Walter  Hungerford.  [1708.] 

Devise  of  Lands  in  Trust  to  sell,  <£c.  See  2  P.  Will.  320  &  397. 

Edward  Hungerford,  18  May  1663,  devised  his  Manor  of  Chilton  to  William  Batty- 
man  and  Walter  Hungerford,  in  Trust,  to  sell  after  his  Decease,  and  to  pay  the  Money 
to  his  Ex«nit0T8,  who  were  to  divide  the  Purchase-Money  in  four  Parts ;  the  firet  Part 
thereof  to  come  and  be  payable  to  his  second  Son  Robert,  and  three  Parts  to  his  youngest 
Son  John ;  and  his  Tenements  in  the  County  of  Wilts  to  be  sold  by  them,  and  the  Money 
to  be  paid  to  his  Executrix,  to  be  recommended  to  her  as  a  Legacy  to  Robert  and  John  s 
Use,  and  if  one  of  them  die,  the  Legacy  to  be  void,  and  made  hia  Wife  sole  Executrix, 
aud  died  :  John  survived  a  Year,  but  no  Sale  was  made  in  that  Time,  and  afterwards 
died  the  13th  of  October  1608.  The  Act  of  Distribution  was  made  afterwards  in  the 
Year  1670,  the  Mother,  the  Executrix,  never  administred  to  the  said  John,  but  after 
her  Death  the  Administration  generally  (not  de  Bonis  non,  (&c.)  was  granted  to  the 
Defendant,  who  waa  the  eldest  Son,  by  the  Settlement  or  Will ;  the  Residue  of  the 
Estate  of  his  Father  waa  limited  to  Sir  George  the  Plaintiff  for  Life,  sans  Waste,  with 
Power  to  make  Leases  for  three  Lives ;  Remainder  to  A.  for  three  Lives  ;  Remainder 
for  Life  to  his  Son  George  •  Remainder  to  the  first,  and  every  other  Son  of  George  the 
Younger,  in  Tail-Male ;  Remainder  over.  Young  George,  at  the  Instance  of  his  Father, 
agreed  to  suffer  a  common  Recovery,  and  charge  the  Estate  with  £4000  Mortgage ; 
£1500  to  one  Robert  Stanley,  and  £2500  to  one  Thomas  Eduards  ;  and  in  Consideration 
of  his  joining,  the  said  George  parted  witli  all  his  Powers,  and  in  Lieu  had  given  him 
aCottage  called  Cdtman's,  in  I'ee  worth  £28  per  Ann.,  and  George  the  Younger  dying, 
the  Estate  came  to  his  Brother  Walter  the  Defendant  in  Remainder,  with  whom  Sir 
George  the  Father  coming  to  an  Agreement  about  paying  the  Interest  of  the  Mortgage, 
he  accepted  of  a  Letter  of  Attorney,  to  have,  take  and  receive  the  Rents  of  the  whole 
Eit^  and  to  see  and  my  ofi  the  Interest  of  the  Mortgage  1673.  The  Mother,  the  Exe- 
cutrix of  Edward,  by  the  Name  of  the  late  Wife,  and  Relict  of  Edvard  (though  Admin- 
istration was  never  granted  to  her  for  John),  and  the  Trustees,  join'd  and  sold  all  the 
Legacy-Estate  to  RiAert,  the  Son  and  Legatee  of  Edvxird,  and  he  devised  to  one  Hunger- 
ford and  Smith,  to  the  Use  of  young  George  Hungerford  and  his  Heirs  for  ever ;  by  which 
Means  Cdtman's  came  as  before  to  the  Plaintiii  and  his  Heirs,  by  the  Disposition  of  the 
said  George  ;  and  the  rest  of  the  Estate  came  to  the  Defendant  by  Descent,  who  having 
Occasion  for  Money,  sold  Chilton  for  £1500,  having  first  got  about  £500  Fine  for  a 
Lease,  and  gave  a  £2000  Bond,  to  make  a  (,'onveyance  thereof,  to  which  the  Father 
should  be  Party,  who  claimed  a  Title  thereto  as  Administrator  to  J ohn,  to  have  the 
same  sold,  and  three  Parts  of  the  Money  arising  by  the  Sale.  The  Plaintiff  refused 
to  join,  unless  he  had  Half  the  Purchase-Monev  :  The  Defendant  offered  him  £300 
at  length,  in  Consideration  (as  it  was  sdledged)  that  he  would  let  the  Defendant  come 
into  present  PoeBession  [68]  of  100  Yeais  of  the  Estate.  It  was  agreed  that  the  Plaintiff 
flhould  have  £1000,  of  which  £600  was  at  several  Times  paid  to  clear  his  Debts ;  and 
there  is  a  Deed  not  witnessed  nor  indorsed,  but  sealed  and  delivered  by  Sir  George, 
dated  18  Feb.  1700,  for  £222  and  £99,  acknowledged  to  be  received  by  Sir  George  ; 
Mid  also  a  Bond  of  £95  from  young  George  to  one  Ouvn  a  Taylor,  who  had  sued  Sir 
Oeorge  for  £122  for  Work  done,  of  which  £20  was  for  himself,  and  £102  for  young 
George ;  and  Sir  George,  upon  Payment  of  the  Debt,  took  it  up  and  cancell'd  it ;  but 
one  Butler,  who  was  George's  Executor,  was  not  before  the  Court.  'Twas  agreed  in 
the  fust  Place,  that  Sir  George  was  intitled  to  the  Legacy  of  John  as  his  Administrator, 
or  to  three  Fourths  of  hia  EeteXe  to  be  sold,  as  Brotner  and  Heir,  because  the  Words, 
htcame  due  and  payable,  referred  only  to  the  Time  of  SoJe,  and  he  died  before  his  Interest 
rated,  and  so  it  must  descend ;  or  else  the  Words  are  unnecessary,  especially  in  this 
Case,  when  he  left  neither  WUe  nor  Child,  on  the  Reason  of  Sir  Thomas  Doleman's 
Case.  But  the  Chancellor  told  the  Solicitor  General,  that  John  had  survived  Edward 
the  Devisor,  and  if  he  had  survived  the  Sale,  and  left  Wife  or  Child,  it  would  vest ; 
and  80  if  he  left  anj  Representative,  the  same  would  vest  also  in  such  Representative  ; 
and  that  tho'  no  Time  is  limited  for  the  Sale,  yet  a  reasonable  Time  was  intended,  and 
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the  Adoiiniatrator  had  a  lii^ht  to  join  in  the  Sale  as  the  Mother  did,  though  without 
Administration  for  the  distrihutire  Right  vested,  if  any  Body  dies ;  and  he  who  has 
such  a  Right,  it  shall  go  to  his  Bxecutor  or  Administrator :  And  agreed,  she  had  the 
Possession  as  Executrix  to  her  Husband,  and  the  equitable  Right  as  Administrator 

to  her  Son  :  But  Mr.  Solicitor  denied  that  she  could  have  any  distributive  Right, 
being  before  the  Act  of  Distribution,  or  any  Interest  in  her,  and  ao  it  must  result  to 
Sir  George. 

Another  Question  arose  about  the  Sale,  whether  good  or  not,  when  the  Executor 
and  Trustees  had  join'd  to  sell  1  for  the  Trustees  by  the  Deed  may  sell,  and  pay  the 
Money  to  the  Executrix.  But  the  Chancellor  said,  by  their  having  Notice  of  the  Trust, 
they  should  sell  it,  seemed  that  ^1  Parties  in  Interest  had  join'd ;  but  did  not  give  any 
Opmion  in  it.  The  next  Question  was.  Whether  the  thousand  Pounds  was  for  joming 
in  a  Deed  for  the  Sale  of  Chilton,  or  for  the  Annuity  also  ?  And  the  CkanoeUor  said. 
That  though  in  his  own  private  O^ion  he  thought  the  Anntuty  was  agreed  to,  yet 
it  being  in  Proof  and  a  colourable  Title  in  Sir  Gwrge,  as  Administrator  to  John,  and 
that  £100  being  offered,  and  Half  of  the  Purchase  being  treated  for,  he  allowed  the 
£600  already  paid,  and  all  the  Securities  to  be  deUvered  up  that  were  paid  of!  by  the 
Defendant. 

Another  Question  was  about  the  £4000,  if  Sir  George  must  pay  any  Part  of  the 
Principal,  or  only  keep  down  the  Interest  1  And  after  a  long  Argument,  and  many 
Diversities  taken  by  Sir  Thomas  Powyss,  'twas  agreed ;  as  where  a  Devise  is  of  aa 
Estate  incumbered,  imd  where  a  Tenant  for  Life  prevailed  on  the  Remainder-Man, 
to  be  Security  in  joining,  to  subject  the  Estate  ;  and  my  Lord  Chancellor  took  Occasion 
to  mention  the  said  Huntingdon's  Case,  who  having  prevailed  on  his  Wife  to  join  in 
chu^png  her  Estate,  he  aiterwu^  paid  o£E  the  Incumbrances,  and  would  have 
contmued  the  same  thereon,  and  had  the  Decree  of  this  Court  for  that  End  against 
all  Equity ;  but  that  Decree  was  reversed  in  the  House  of  Lords :  For  if  a  Man  mort- 
gages Lands  for  my  Debts,  and  I  afterwards  pay  the  Debts,  and  get  an  Assignment 
of  the  Mortgage,  yet  the  Land  is  discharged  ;  Now  the  Case  here  differs,  for  it  seconds 
in  Contract  the  Parting  with  the  Power,  and  Vesting  the  J<'ee  in  George,  who  could 
only  by  a  common  Recovery  create  a  conditional  Fee,  viz.  by  barring  of  his  Issue,  have 
only  an  Estate  to  him  and  his  Heirs  whilst  he  had  Heirs  of  his  Body,  and  by  this  joining 
of  Sir  George  he  had  the  whole  Fee  ;  and  because  of  these  Considerations  young  George 
could  not  compel  his  Father  to  pay  the  Principal,  but  only  keep  down  the  Interest, 
much  less  the  Defendant,  who  had  accepted  the  Letter  ol  Attorney,  by  which  Sir  George 
was  bound  only  to  pay  the  Interest,  no  Possession  being  thereby  given  to  the  Defendant 
but  a  bare  Power  to  receive,  upon  which  lie  could  not  have  oven  any  Salary  for  his 
Trouble,  which  though  revokable  at  Conunon  Law,  yet  it  is  a  good  Evidence  and  Con- 
tract in  Equity,  and  shall  debar  the  Defendant  for  demanding  more  by  his  Acceptance ; 
and  agreed  that  a  Remainder-Man  can  only  force  the  Tenant  for  Life  to  keep  the 
Interest  down  if  the  Land  be  charged,  that  he  can't  compel  him  to  redeem  directly, 
tho'  indirectly  he  may  by  purchasing  in  the  Mortgage,  tnen  to  pay  but  one  Third, 
or  part  with  the  Possession ;  and  Sir  Thomas  Poiois  insisting  that  the  Money  was 
borrowed  by  the  Plaintiff,  he  ought  to  discharge  it,  and  the  Defendant  had  the  same 
Remedy  in  Equity  as  in  a  Personal  Security.  The  Charuxllor  took  a  Difference,  that 
where  a  Person  was  Security  in  a  Contract,  there  is  a  joint  Contract  that  the  Principal 
shall  indemnify  the  Security,  and  that  the  Ground  of  Equity  is,  that  when  the  Money 
is  due  the  Equity  arises ;  but  Sir  Thomas  Poivis  said  that  one  may  exhibit  his  Bill 
before  the  Time  or  Payment ;  but  where  the  Land,  or  the  Land  and  Person  are  both 
Security,  the  Estate  stands  at  Stake  to  enable  the  Principal  to  owe  it  as  well  as  the 
Security  to  pay  it  or  borrow  it  thereon ;  and  tlie  Contract  of  the  Security  is,  that  he 
shall  continue  to  owe  it  on  the  Credit  thereof,  and  not  to  go  to  Gaol  the  next  Day  ; 
for  even  in  a  Personal  Security  you  must  the  next  Day  apply  for  a  Reimbursement, 
for  what  was  Equity  one  Day  was  Equity  the  next ;  but  here  are  the  Conditions  fallen, 
in  which  note  a  Difference,  tho'  it  is  a  Damage  after  the  Contract,  and  ought  to  be 
indemnified  if  it  stood  singly  on  the  Bond,  yet  the  minutest  Consideration  would  alter 
the  Case.  Master  of  the  Bdls  demanded,  whether  they  both  covenanted  to  pay  the 
Money  as  well  aa  ^ve  the  Bonds,  and  was  answered  they  did  by  the  Deed  ;  then  suppose 
Sir  George  had  died,  and  hia  Son  George  survived,  could  he  prefer  his  Bill  against  the 
Executors  of  Sir  George  1  Chancellor,  If  he  had  paid  and  took  up  the  Bond,  or  paid, 
and  had  the  Covenant  assigned,  he  might,  not  else.   It  happened  on  the  Deed  ID  Feb. 
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1700,  the  Defendant  had  an  Order  to  prove  the  Deed,  by  Virtue  of  which  he  would 
have  proved  the  Death  of  one  of  the  Witnesses,  but  it  was  denied,  and  so  that  Part 
<tf  the  Demand  fell,  and  also  that  of  Owen  the  Taylor,  as  well  for  want  of  Parties,  as 
for  a  Prant  more  disclosed  by  him  in  his  Depositions,  that  he  was  originally  im- 
I^OTOd  by  Sir  George  to  work  for  his  Son,  and  tho'  then  of  Age,  the  Chancellor  agreed, 
if  there  had  been  Parties  the  Bond  signified  nothing ;  and  as  to  the  rest,  he  decreed 
first  an  Account  of  the  Profits  of  the  Trust  Estate  devised  to  Sir  George,  paying  and 
restraining,  and  then  to  be  assigned  to  the  Trustees  Hungerford  and  Smith  the  Surplus, 
a  Moiety  to  go  to  the  Plaintifi,  and  a  Moiety  to  Francis,  and  reserves  Costs.  Secondly, 
as  to  the  Coal  Mines  only  decreed  to  the  Plaintiff,  but  the  other  Part  of  Robert's  Estate 
to  the  Defendant,  who  claims  the  Equity  of  Redemption  of  that  and  the  rest  of  the 
Estate  in  Mortgage  after  the  Plaintiff's  Death ;  in  the  mean  Time  the  Defendant 
to  have  and  receive  the  Rents,  paying  the  Interest  of  the  Mortgage  to  the  Mortgagee, 
and  the  Overplus  to  his  Father,  but  not  to  meddle  with  the  Possession  in  Sir  George  ; 
and  that  he  paying  the  Interest  duly  may  receive  the  Rents  himself ;  but  the  Defendant 
must  see  and  have  the  doing  of  it,  and  it  can't  be  put  into  other  Hands ;  for  though 
revocable  at  Law,  yet  in  Equity  Sir  Gtofge  must  be  holden  to  this  Letter  of  Attorney, 
and  no  Allowaince  is  to  be  for  the  Defendant's  Trouble  in  receiving  i  because  'tis  his 
own  voluntuy  Act.  Thirdly,  As  to  Chilton^  the  Devise  is  of  all  the  Lands  in  Budcs, 
and  he  had  no  other  Lands  there ;  and  though  a  full  Consideration  was  paid  for  it 
over  and  above  his  own  third  Part,  yet  Sir  George  having  a  Colour  of  Title,  which  by 
his  setting  up,  frighten 'd  the  Purchasor,  the  Defendant  offering  Money,  and  6  or  £700 
since  actually  paid,  the  Deed  executed  by  him  who  had  Colour,  who  insisted  on  it, 
and  who  was  offered  and  treated  with,  joined,  and  Monejj  paid  pursuant  to  ail  this, 
appearing  judicially  before  me,  and  no  Proof  of  the  Annuitvor  the  £1000.  though  in 
my  own  private  Opinion  I  am  satisfied,  because  of  the  Smallness  of  the  Purchase,  and 
other  Circumstances  of  the  Case,  that  it  was  as  the  Defendant  says ;  yet  no  Proof 
appeuring  the  Plaintiff  must  take  all  that  he  has  already  ^t  towards  the  £1000,  but 
no  more ;  and  the  Defenc^t  mtist  give  him  all  the  Secunties,  for  which  he  paid  any 
IVut  of  the  Money  for  the  Plaintiff,  and  therefore  Costs.  Note  :  in  this  Case  publick 
Evidence  prevailed  against  private  Judgment,  which  is  rare  in  a  Chancellor. 

Meredith  versus  Wynne.  [1710.]  ■ 

Where  a  Marriage  Portion  unpaid  shall  go  to  the  Husband  or  Wife's  Administrator. 

SeeAbr.Eq.  p.  70,  c.  15. 

In  this  Case  the  Question  was,  whether  a  Wife's  Portion  of  £1250,  charged  by  Will 
on  such  Lands,  pursuant  to  a  Power  in  a  Settlement,  should  go  to  the  Administrator 
of  the  Wife  as  a  Chose  in  Action,  or  to  the  Pltuntiff  who  was  Administrator  to  the 
Husband,  they  both  being  dead,  and  the  Money  not  yet  received ;  as  to  which  the 
Case  was,  in  short,  that  one  Yfynne^  on  ^e  Marriage  of  his  Son  WtUtam,  settles  several 
Lands  on  that  Marriage,  with  a  Power  for  John  by  Writing,  to  charge  the  Lands  with 
£2000  for  such  Uses  as  he  should  think  fit ;  and  after  John,  by  Will  reciting  that 
Power,  charges  the  said  Lands  with  £2000  for  lus  two  Daughters  Dorothy  and  Barbara, 
and  directs  that  his  Son  y^illiam  should  within  two  Months  [71]  after  his  Death  give 
them  Security  for  £1000  a-piece,  being  the  £2000  he  had  a  Power  to  charge,  and  if  he 
should  refuse  so  to  do,  then  he  made  Dorothy  and  Barbary  Co-Executors  with  William, 
and  likewise  gave  to  his  said  two  Daughters  £250  a-piece,  besides  the  said  £2000,'  and 
dies ;  WiUiam  gives  his  Sisters  Bonds  for  their  Fortunes ;  Barbara  intermarries 
with  otu  Richard  Middleton,  and  on  the  Marriage  Treaty  Articles  were  entered  into, 
whereby  Richard  agreed  to  clear  his  Estate,  being  £700  per  Ann.  of  the  Incumbrances 
that  were  then  upon  it,  within  six  Months  after  the  Marriage  should  be  had,  and  for  every 
£100  he  recuved  of  Barbara's  Fortune,  to  settle  £10  per  Ann.  on  her,  for  her  Jointure 
ioT  Life,  and  to  settle  Lands  on  tho  first  and  other  Sons  of  that  Marriage  ;  Barbara 
was  not  party,  at  least  never  sealed  these  Articles  ;  the  Marriage  took  Effect ;  Barbara 
dies  within  the  six  Months  without  Issue  :  Richard  on  a  second  Marriage  with  one 
Dorothy  PUdell,  who  had  a  Portion  of  £1600  in  Trustees  Hands,  by  Articles  agrees 
to  lay  out  the  £1250  he  was  intitled  to  in  Right  of  his  first  Wife,  and  this  £1600,  when 
received,  in  the  Purchase  of  Lands,  to  be  settled  on  Dorothy  for  a  Jointure,  and  Provision 
for  the  Issue  of  that  Marriage ;  which  Marriage  afterwards  also  takes  Effect ;  then 
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Richard  dies  before  he  got  in  either  of  the  Portions.  The  Plaintifi  his  Sister  takes  out 
Administration  to  him,  and  intermarries  with  the  Plaintifi  Meredith ;  they  come 
to  an  Agreement  with  Dorothy,  whereupon  she  was  to  retain  her  £1600,  and  to  release 
her  Title  to  the  £1250  or  to  any  Settlement  to  be  made  on  her  therewith  ;  and  this 
is  reduced  into  Writing  and  executed :  The  Defendant  took  out  Administration  to 
Barbara ;  and  against  him  and  John  the  Grandson  and  Heir  of  old  John  Wynm, 
who  had  the  Lands  by  Descent,  subject  to  raise  this  £1250,  was  this  Bill  brought  to 
have  the  Portion  raised ;  and  occonlingly  my  Lord  Keeper  decreed  it,  because  the 
Husband  was  a  Purchasor  of  the  Wife's  Portion  by  his  Agreement  to  disincumber  his 
Estate  and  settle  a  Jointure  on  her,  wherein  he  had  proceeded  so  far  as  to  sell  some 
of  his  Estate  to  discharge  the  rest ;  and  the  Death  of  the  Wife  without  Issue  prevented 
his  making  a  Settlement  pursuant  to  the  Articles ;  so  that  having  done  all  in  his 
Power,  and  being  guilty  of  no  Default,  he  ought  not  to  suffer  by  the  Death  of  his  Wife, 
which  was  the  Act  of  G<xi ;  and  the  Plaintiff  having  now  taken  out  Administration 
to  him  stands  in  his  Plate,  and  must  liave  the  Benefit  thereof ;  besides,  upon  his  second 
Marriage  with  Dorothy  Fledf.ll,  he  actually  agree*!,  in  Consideration  of  her  Portion, 
to  lay  out  this  £1250  and  settle  the  Lands  on  her,  m  that  t^he  became  intitled  to  this 
Money  as  a  Purchasor  fur  valuable  Consideration,  and  then  she,  after  her  Husband's 
Death,  chose  to  have  her  own  £1GOO,  which  belonged  to  the  Plaintiff  as  Administratrix 
to  the  Husband,  and  the  Plaintiff  agreed  to  it,  by  which  the  Plaintiff  likewise  became 
a  Purchasor  for  the  £1600  they  covemmted  to  give  up  to  the  Widow,  and  therefore 
decreed  an  Account  to  be  taken  of  the  Personal  Estate  of  John  the  Grandfather,  and 
because  that  fell  short,  it  was  to  be  made  up  out  of  the  Beal  Estate  come  to  the  De- 
fendant's Hands ;  and  if  any  real  Charges  were  paid  out  of  the  Personal  Estate,  the 
Plaintiffs  to  stand  in  their  Place  for  a  Satisfaction  of  the  £1250  out  of  the  Lands,  to 
make  [72]  up  so  much  as  the  personal  Estate  remaining  should  fall  short  to  pay.  Note : 
a  Case  was  cited  of  Burnet  and  Kinastan,  where  a  voluntary  Disposition  by  the  Husband 
of  the  Wife'sPortioubeforeitwasgotin,  being  secured  by  mortgaged  Lands,  and  decreed 
it  should  not  bind  the  Wife  or  her  Representatives  after  his  Death  ;  but  here  the 
Husband  was  a  Purchaser  for  a  valuable  Consideration.  Another  Point  in  this  Case 
was,  that  Serjeant  Owen  Wynne  had  by  his  Will  devised  to  Barbara  £100  Legacy, 
and  another  Person  had  hkewise  by  his  Will  given  her  another  L^tcy  of  £50,  and 
of  both  these  Wills  Jt^n  the  Father  of  Barbara  was  Executor,  and  whether  the  £1250 
given  by  the  Father  shoukl  go  in  Satisfaction  of  these  two  Legacies  of  £150  was  a 
Question ;  but  'twas  argued  by  Mr.  Vernon  (and  not  much  opposed  by  the  other  Side), 
that  this  could  nut  be  taken  to  be  in  Recompence  or  Satisfaction  of  these  two  Legacies, 
because  there  was  no  Legacy  given  particularly  to  Barbara,  but  the  £250  a-piece,  as 
well  as  the  £2000  lie  had  a  Power  of  charging,  was  given  equally  to  his  Daughters ; 
and  if  this  should  be  a  Satisfaction  to  Barbara's  two  Legacies,  she  would  not  have 
an  equal  Share  with  her  Sister  of  her  Father's  Bounty  ;  and  his  giving  the  £1250 
to  his  Daughters  equally,  shews  he  intended  to  put  no  Difference  between  them,  as 
to  the  Shares  they  were  to  take. 

Hall  versus  Bbooker. 
Tuesday  the  30fA  of  October,  1711.   J.  G,  in  Court. 

Penional  Estate  where  to  bo  applied  in  Ease  of  the  Real,  and  econtra.   Vide  post,  123 ; 

2  Peer  Will.  (620). 

In  this  Case  'twas  agreed  by  the  Counsel  at  the  Bar,  and  not  denied  by  the  Court, 
that  if  a  Man  devises  particular  Lands  to  bo  sold  for  raising  Money  for  Payment  of  his 
Debts,  and  then  gives  several  specifick  Legacies  out  of  his  Personal  Estate,  and  after- 
wards in  the  Conclusion  of  his  Will,  all  t/ie  rest  and  Residue  of  my  Personal  Estate 
U'ltatsoever  I  give  and  devise  to  my  Wife  (or  any  Stranger)  whom.  I  hereby  make  Executor  ; 
that  in  this  Case  the  Personal  Estate  shall  be  first  applied  towards  the  Payment  of 
Debts  in  Exoneration  of  the  Real  Estate  so  devised  to  be  sold  for  the  Benefit  of  the 
Heir  at  Ijaw,  and  that  the  Real  Estate  shall  only  come  in  Aid  of  what  the  Personal 
Estate  falls  ^ort  to  pay,  because  iJie  Devise  to  the  Executor  was  perfectly  superfluous 
and  idle,  and  no  more  than  what  the  Law  would  have  said  if  there  had  been  no  such 
express  Devise,  and  therefore  the  Executor  must  take  such  Residue  in  the  same  Manner, 
and  under  such  Charge  as  be  would  have  done  had  it  been  left  generally  to  fall  upon 
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him  aa  Executor,  which  must  be  after  Payment  of  Debts  and  Legacies  thereout,  as 
the  proper  and  natural  Fund  for  that  Purpose,  and  to  the  Payment  whereof  his  Office, 
as  Executor,  obUged  him  ;  but  if  the  Devise  of  all  the  rest  and  Residue  of  his  Personal 
Estate  had  been  to  J.  S.,  and  he  had  made  his  Wife,  or  any  other,  Executor,  there 
/.  S.  the  Residuary  Legatee,  should  have  the  Residue  and  Surplus  so  devised  to  him. 
exonerated  and  discbarged  of  the  Debts ;  and  in  such  Case  uie  Real  Estate,  which 
was  ezpiesslr  devised  to  be  sold,  shotild  in  the  first  Place  be  wholly  applied  to  that 
Puipose,  and  tiie  Personal  Estate  should  only  come  in  Aid  of  the'  [73]  Real  so  devised 
to  be  Bold  to  make  up  what  fell  short  to  pay  ofE  the  Debts :  Twas  likewise  agreed, 
that  if  any  particular  Part  of  the  Personal  Estate,  as  a  House,  or  £600  in  Money,  were 
devised  to  any  one  whom  he  also  made  Executor,  that  in  such  Case  the  Executor  should 
not  be  chargeable  in  Respect  of  that  particular  Legacy  to  the  Payment  of  the  Debts  ; 
that  the  Real  Estate  should  in  the  first  Place  be  sold  for  the  Payment  thereof,  and  in 
Case  that  fell  short,  the  Executor  should  be  chargeable  only  in  Respect  of  the  Residue 
and  Surplus  of  the  Personal  Estate  cast  upon  him  by  the  Law,  and  not  in  Respect 
of  such  particular  Legacy.  And  Mr.  Vemon  said  there  had  been  Gases  decreed  in  this 
Court,  that  where  a  Le^tee  had  been  forced  to  abate  of  his  Personal  Legacy  towards 
^yment  of  Debts,  that  in  such  Case  he  had  been  let  in  to  stand  in  the  Place  of  a  Creditor 
to  recover  his  proportionable  Satisfaction  out  of  the  Real  Estate  devised  to  be  sold 
for  Payment  oi  Debts :  And  in  the  principal  Case  the  Question  arose  upon  the  Will 
of  the  late  Lord  Chief  Justice  Hales,  who  had  by  his  Will  devised  particular  Lands 
to  his  Wife  during  her  Life,  with  Power  for  her  by  letting  of  Leases  to  raise  Money 
for  the  Payment  of  his  Debts ;  and  after  having  given  away  his  Study  of  Books  to 
such  of  his  Grandchildren  as  should  study  the  Law,  and  his  Mathematical  Instruments 
to  his  Wife,  he  devises  the  rest  and  Residue  of  his  Personal  Estate  to  his  Wife  ;  and 
then  goes  on  and  gives  several  Directions  touching  other  Things,  and  in  the  Close 
of  his  Will  says,  /  do  hereby  make  and  ordain  my  said  Wife  sole  Executrix  of  this  my 
last  WUl  and  Testament ;  so  that  it  was  a  kind  of  a  middle  Case,  and  whether  the 
egress  Devise  to  the  Wife  of  all  the  rest  and  Residue  of  his  Personal  Estate  in  one  Part 
of  the  Will  should  be  so  coupled  with  the  last  Clause,  whereby  he  made  her  E^utrix, 
IS  to  be  all  one  with  the  first  Distinction,  where  a  Man  devises  all  the  rest  and  Residue 
of  his  Personal  Estate  to  his  Wife,  or  any  other,  whom  I  hereby  make  Executor ;  or 
whether  this  Devise  of  the  rest  and  Residue  of  his  Personal  Estate,  being  a  Distinct 
and  independent  Clause,  should  be  looked  upon  as  a  specifick  Legacy  to  her,  and  to 
exempt  such  Residue  from  being  apphed  in  the  first  Place  towards  Payment  of  the  Debts, 
in  Ease  and  Exoneration  of  the  Real  Estate  expressly  devised  for  that  Purpose,  as  it 
would  have  been  if  another  Person  had  been  made  Executor,  was  the  Quescion.  Mr. 
Vernon  insulted  that  it  should  be  exempted,  that  here  he  gave  her  the  Residue  of  his 
Estate  as  a  Legacy,  before  he  seemed  to  consider  who  should  be  his  Executors,  that  the 
making  the  Executrix  was  in  a  distinct  Clause  after,  and  had  no  Relation  to  the  Devise 
in  his  WUl  to  her  before.  But  my  Lord  Keeper  seemed  to  incline  it  would  be  all  one, 
bat  said  it  was  a  Case  wluch  often  might  have  happened,  and  therefore  he  would  see 
Precedents ;  and  his  Lordship  and  all  the  Bar  agreed  that  the  Cases  wherein  the 
FftTSonal  Estate  has  ever  been  applied  in  Ease  an  Exoneration  of  the  Real  Estate,  are 
only  where  there  was  no  express  Exemption  of  the  Personal  Estate  ;  for  if  the  Devise 
here  was  of  such  Land  to  be  sold  for  the  Payment  of  Debts  and  Legacies,  and  / 
win  Oiat  my  PersoiuU  Estate  shall  not  stand  to  be  charged,  or  liable  thereto ;  or  if  the 
Devise  for  [74]  of  Lands  for  the  Payment  of  Debts  had  been  general,  and  he  had 
after  devised]  all  the  rest  and  Residue  of  his  Personal  Estate,  having  already  made 
Provision  for  the  Payment  of  my  Debts  and  Legacies  out  of  my  Heal  Estate,  or  out  of 
mh  particular  Lands,  &c.,  or  such  like  Clauses ;  in  those  Cases  the  real  Estate  so  sub- 
jscted  should  not  be  exonerated  by  the  Personal,  and  cited  the  Case  of  the  Lady 
Gain^ormgh  and  of  one  Yaraay,  and  several  other  Cases. — (See  Abr.  Eq.  C.  320, 
and  the  Case  of  the  Ecurl  and  Countess  of  Gainsborough,  2  Yem.  252.) 


In  this  Case  no  Dispute  was  made,  but  that  a  Male  Infant  of  fourteen  Years  of  Age 
and  a  Female  of  12  Years  of  Age,  might  make  a  Will  of -a  Personal  Estate :  and  Mr. 


Hyde  versus  Hyde.  [1710.J 
[See  Wills  Act,  1837,  7  Wm.  4,  &  1  Vict.  c.  2G.  s.  7.] 
Age  of  devising  and  consenting. 
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Gilbert  said  it  was  so  agreed  W  my  Lord  Keeper  Wright  in  the  Oase  of  Sharp  and  Sharp, 
wherein  they  follow'd  the  Rule  of  the  Civil  Law  of  Justiniem  for  their  Consent  to 
Marriages  at  each.  Ages. 

JoNBs  versus  Westoomb.  [1710.] 

[S.  C.  Free.  Chan.  316 ;  1  Eq.  Cas.  Abr.  245.  Followed.  Andrews  v.  Fulham,  1738,  2 
Stra.1092.  Doubted.  i2ae  v.  fuZAam,  1741,  Willes,  314.  SeeFtmnereauv.  Fonmivau, 
1746.  3  Atk.  316.  Followed,  Avelyn  v.  Ward,  1749,  I  Vea  Sen.  423.  See 
Froginorton  v.  Hdyday,  1765,  3  Burr.  1624;  Maddmon  v.  Setoell,  1833, 
2  My.  &  K.  210.  Followed,  Underwood  v.  Wing,  1855,  4  De  G.  M.  &  G.  662 ; 
Warren  v.  Eudall,  1858,  28  L.  J.  Ch.  72.  See  In  re  Betty  Smith's  Trusts,  1865. 
L.  R.  1  Eq.  83 ;  Brookman  v.  Smith,  1871,  L.  R.  6  Ex.  299.  Followed,  Moore 
V.  Bea^y,  1876,  33  L.  T.  198.] 

A  Term  devised  to  a  Wife,  Executrix,  and  a  Child  ensient,  dc.   The  Surplus  to  be  dis- 
tributed.  Post,  184,  204,  205,  t&c. 

This  was  a  Case  wherein  my  Lord  Keeper  took  Time  to  consider  before  he  would 
^ve  his  Judgment,  and  was  thus  :  A  Man  possessed  of  a  long  Term  of  Years  devised 
it  to  his  Wife  for  Life,  and  after  her  Death  to  the  (^hild  she  was  then  ensient  of,  and 
if  such  ('hild  died  before  It  came  to  the  Age  of  21,  then  he  devised  one  third  Part  of 
the  said  Term  to  his  Wife,  her  Executors  and  Administrators,  and  the  other  two  Thirds 
to  other  Persons,  and  made  his  Wife  Executrix  of  his  Will  and  died  ;  and  this  Bill  was 
brought  against  her  by  the  next  of  Kin  to  the  Testator,  to  have  an  Account  and  Distri- 
bution of  the  Surplus  of  the  Personal  Estate  not  devised  by  his  Will ;  and  two  Questions 
were  made,  first,  whether  this  Devise  to  the  Wife  of  one  third  Part  of  the  Term  was 
good,  because  it  happened  she  was  not  then  ensient  at  all,  and  so  the  Contingency  upon 
which  the  Devise  to  her  was  to  take  Place  never  happened.  The  other  Question  was, 
whether  this  Term  being  Part  of  the  Personal  Estate  (it  being  expressly  devised  to  her 
for  Life,  with  such  other  Contingent  Interest  on  the  Death  of  the  supposed  ensiefU 
Child  before  21),  should  exclude  ner  from  the  Sui^us  of  the  Personal  Estate  which 
belonged  to  her  as  Executrix,  and  so  the  Surplus  go  in  Course  of  Administration,  to  be 
distributed  amongst  the  PlaintifFs  as  next  of  Kin.  As  to  the  first,  my  Lord  Keeper 
delivered  his  Opinion,  that  tho'  the  Wife  was  not  ensient  at  the  Time  of  the  Will,  yet 
the  Devise  to  her  of  such  third  Part  was  good,  and  as  to  the  other  Point  dismissed  the 
Plaintiff's  Bill,  and  so  let  in  the  Executors  to  the  Surplus  of  the  Personal  Estate,  not- 
withstanding the  Devise  to  her  of  Part  as  aforesaid,  and  one  LittUbury's  Case  was 
mentioned,  where  a  Man  made  his  Will  and  gave  a  Stranger  a  Legacy,  and  made  him 
Executor ;  and  upon  Suit  in  the  Mayor's  Court  of  London  for  a  Distribution  of  the 
Surplus,  Sir  Peter  King  declared  it  accordingly;  but  on  Appeal  to  the  House  of 
[75]  Peers,  that  Decree  was  reversed ;  so  that  now  the  Resolutions  seem  to  be  against 
Foster  and  MouiU'a  Case  (vide  post,  80,  184,  204,  dc.\  though  I've  heard  say  in  that 
Case  there  was  Practice  in  the  Executor,  for  which  be  was  punished  with  the  Loss  of 
the  Surplus  of  the  Personal  Estate. 


Nicholas  Brown  and  Pittman.  [1710.] 

Devise  of  Personal  Estate  in  Trust,  in  Remainder,  dtc.   V.  1  P.  WMll.  I,  2,  <£c. ;  Post, 

79,  105. 

This  Case  arose  upon  the  Will  of  one  Mr.  Larder^  who  being  possessed  of  a  Personal 
Estate  to  the  Value  of  about  £500,  consisting  chiefly  of  Money  out  upon  Sureties,  did  by 
his  Will  in  1685  devise  all  his  Personal  Estate  whatsoever  to  one  John  Holland  for 
Life,  and  afterwards  to  all  such  Issue  as  he  should  have  jointly,  and  for  want  of  such 
Issue  to  Nidiolas  Down  and  to  his  Issue,  and  made  three  Executors  and  died.  The 
surviving  Executor  made  the  Defendant  and  two  others  liis  Executors,  in  Trust  for 
his  Chil(&en  and  died.  The  Defendant  only  proved  tho  Will  of  the  surviving  Kxecutor, 
and  acted  in  the  Trust ;  and  now  against  him  this  Bill  was  brought  by  Nichmas  Brovm, 
as  Administrator  to  John  Holland,  who  died  intestate  and  witliout  Issue,  to  have  an 
Account  of  the  Personal  Estate  of  Larder,  the  first  Testator,  as  belonging  to  him  by 
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Virtue  of  the  Devise  to  John  HaUand,  which  reeted  the  whole  Interest  and  Property 
thereof  in  him ;  and  consequently  the  Devise  over  on  Condition  carried  nothing ; 
but  before  the  Cause  came  to  a  Hearing,  the  Plaintiff  bethought  himself,  and  for  fear 
that  Title  should  not  hold,  brought  a  supplemental  Bill,  wherein  he  suggested  that 
himself  was  the  Person  intended  by  the  Testator's  Will  to  have  the  Devise  over,  and 
that  the  calling  him  Nichdas  Down  was  a  Mistake  ;  and  therefore  if  hia  Bill,  as  Ad- 
ministrator to  John  Holland,  should  not  prevail,  then  he  ought  to  have  an  Account 
as  Devisee  in  Remainder ;  and  now  the  Cauae  was  brought  on  to  a  Hearing  on  Bill 
and  Answer,  only  that  Mr.  Vernon  objected,  that  though  the  Plaintif!  had  in  his  Bill 
called  hinwelf  Administrator  of  Holland,  yet  he  having  not  reply'd  no  Examination 
could  he  to  hia  Administration,  or  whether  he  were  Administrator  or  not,  and  without 
that  he  could  make  no  Title.  Another  Objection  he  made  was,  that  the  FlaintifE 
had  not  made  proper  Parties  to  his  Bill ;  for  it  appeared  by  the  Defendimt's  Answer 
that  there  were  four  other  Persons  named  Executors  with  him,  and  therefore  they 
ought  to  have  been  made  Parties,  for  they  might  have  Debts  out  of  the  Estate,  or  other 
Allowancee  to  be  made  them  But  'twas  answered  as  to  the  first,  that  the  Plainti:S 
had  in  his  Bill  set  forth,  that  Letters  of  Administration  were  granted  to  him,  as  by  the 
said  Letters  of  Administration  ready  to  produce  might  appear  ;  and  this  was  not  denied 
by  the  Defendant's  Answer,  and  therefore  they  might  render  them  in  Court.  As  to 
the  second  Objection  'twas  answered,  that  the  Defendant  had  by  his  Answer  confess'd, 
that  he  alone  proved  the  Will  and  acted  in  the  Executorship,  and  that  the  others  never 
intermeddled  therein ;  and  that  in  such  Case,  in  an  Action  at  Law,  it  would  have  been 
Buffideut  to  have  named  him  only  who  proved  the  Will,  much  more  in  a  Court  of  Emii^. 
(Vide  9  Co.  36  b,  Benslow's  Case,  al  contrary.)  And  my  Lord  Keeper  was  of  [7S]  the 
same  Opinion  as  to  both  Points,  and  said,  if  the  other  Executors  had  any  Demuids 
out  of  the  Estate,  they  might  be  at  Liberty  to  come  in  before  a  Master  if  they  thought 
fit  to  make  them  out :  Then  as  to  the  mam  Point,  whether  the  Devise  over  was  good, 
the  Counsel  for  the  Plaintifi  took  it  so  clearly  void  that  they  offered  no  Argument  in 
Support  of  it ;  and  the  Counsel  for  the  Defendant  not  much  opposing  it  (as  bemg  a  Kind 
of  an  Entail  of  a  Personal  Estate  to  John  Holland,  and  therefore  vested  the  whole 
Interest  in  him,  and  so  belonged  to  the  Plaintiff  as  his  Administrator),  therefore  the 
Plaintiff  had  a  Decree  for  an  Account  upon  his  Original  Bill,  and  his  Supplemental  Bill, 
which  was  founded  on  the  other  supposed  Title,  was  dismissed.  Mr.  Vernon  said, 
this  Devise  over  not  being  confined  to  Ucltand's  dying  without  Issue  in  the  Life  of  any 
Person  in  Being,  could  not  be  supported,  and  therefore  offered  nothmg  in  Defence 
of  it. 


Staunton  versus  Cheales.  [1710.] 

A  Legacy  devised  payable  at  21,  is  Debita  in  prceseiUi. — Where  'tis  a  lapsed  Lega^. 
See  Abr.  Eq.  C.  294  and  295,  per  totum  ;  Post,  137. 

In  this  Case  it  was  argued  by  Counsel  at  the  Bar,  and  agreed  by  the  Court,  that 
if  a  Legacy  be  devised  to  one,  generally  to  be  paid,  or  payable  at  the  Age  of  21  Years, 
or  any  other  Age,  and  the  Legatee  die  before  that  Age,  that  his  Executors  or  Administra- 
tor may  sue  for  it  and  recover  it ;  and  with  this  agrees  the  Law  of  the  Ecclffiiaatical 
Court,  as  was  agreed  by  Doctor  Aubrey,  1  Leon.  177,  Lady  Lodge's  Case ;  for  this  is 
DebUnm  in  prcesenti,  though  sdvendum  in  futuro ;  but  if  a  Legacy  be  devised  to  one 
at  21,  if:c.,  or  if,  or  when  he  shall  attain  that  Age,  and  the  Legatee  die  before,  in  this 
Case  the  Legacy  is  lajffled,  and  shall  not  ^o  to  hts  Executor  or  Administrator ;  but  if 
m  that  Case  the  Testator  had  added,  that  m  the  mean  Time,  or  'till  the  Legatee  attains 
that  Age,  he  shall  have  Interest  for  that  Legacy  at  such  a  Rate  from  the  Testator's 
Decease  ;  this  Clause  subsequent  explains  the  Intent  of  the  Testator,  so  as  to  make  the 
L^acy,  which  was  the  Principal,  vest  such  an  Interest  in  him  as  should  go  to  his 
Bncutors  or  Administrators,  though  the  Legatee  die  before  that  Age,  because,  if  the 
Principal  were  not  due  presently  upon  the  T^tator's  Decease,  there  could  no  Interest 
accrue  to  the  Legatee  at  that  Time ;  and  this  has  been  settled  in  Cloberry's  Case,  2  Vent. 
342,  and  in  Yates  and  Ftdley's  Case,  and  several  other  Cases  in  this  Court ;  but  if  such 
Pbrtion  were  to  arise  out  of  Lands,  or  out  of  a  Term  for  Years,  though  it  were  linuted 
to  the  Party  generally,  to  be  paid,  or  payable  at  such  an  Age,  and  the  Party  died  before 
that  Age,  there,  for  the  Benefit  of  the  Heir,  the  Portion  should  sink,  and  not  go  to  the 
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Representatives  of  the  Party  so  dying  ;  and  the  Master  of  the  Rolls  said  the  ProvisioD 
for  Payment  of  the  Interest,  in  the  mean  Tune,  where  the  Legacy  was  given  generally, 
and  at,  or  if.  or  when  the  Party  should  attain  such  Age,  that  that  should  make  it  an 
Interest  vested  presently,  was  an  Alteration  of  the  Law  from  what  it  was  held  m  Co. 
Litt.  299  b.  When  he  rrad  that  Book,  which  was  about  50  Years  ago,  tho'  the  BeaBon 
[77]  of  the  Law,  as  then  taken,  was  because  there  was  no  such  fuditicmal  Clause  to 
explain  it. 

Mason  vsrsus  Dat.  [1711.] 

A  renewed  Title  descends  not  to  the  Heirs  of  the  ancient  Right    See  Abr.  Eq.  C.  272, 

273.  326,  327. 

Elizabeth  Mason  having  purchased  a  Lease  to  her  and  her  Heirs,  during  three  Lives, 
from  the  Archbishop  of  Canterbury,  died,  leaving  Mary  her  Dauighter  and  Heir  an 
Infant :  Two  of  the  Lives  being  dead,  the  Guardian  of  the  Infant,  out  of  the  Profits  of 

the  Estate,  took  a  new  Lease  from  the  Archbishop  to  the  Infant  and  her  Heirs, 
during  three  other  Lives,  i.e.  during  the  Life  of  Cestuy  que  vie,  and  two  others ;  then  the 
Infant  dies  without  Issue,  and  the  Question  was,  Whether  this  should  go  to  the  Heirs  of 
the  Part  of  the  Father,  or  to  the  Heirs  on  the  Part  of  the  Mother  1  'Twaa  agreed  it  should 
go  to  the  Heirs  on  the  Part  of  the  Mother,  it  being  only  a  Renewal  of  the  old  Lease,  and 
under  the  old  Trust ;  and  if  the  Infant-Heir  had  died  without  Issue  before  the  Renewal, 
leaving  the  surviving  Cestuy  que  vie,  there  had  been  no  Question  of  it ;  and  so  ought 
this  new  Lease,  being  renewed  out  of  the  Profits  of  the  old  Lease.  But  'twas  answe^, 
and  resolved  by  the  Master  of  the  Bdls,  that  this  new  Lease  was  a  new  Acquisition,  and 
vested  in  the  Daughter  as  a  Purchasor,  and  therefore  should  go  to  the  Heirs  of  the  Part 
of  the  Father,  the  Renewal  by  the  Archbishop  being  gracious  and  spontaneous  ;  and  he 
differenced  the  Case  from  a  Copyhold,  for  there  the  Lord  is  only  Trustee  for  the  Heir, 
and  is  bound  to  admit  him  ;  and  though  the  Lord  be  the  Original  Grantor,  yet  it  is  only 
in  Virtue  of  the  Trust  reposed  in  him  by  Law  for  that  Purpose,  and  'twas  decreed 
accordingly  :  And  my  Lord  Kee^r  coming  into  Court,  and  being  asked  his  Opinion 
in  it,  said  he  was  of  the  same  Opinion,  to  prevent  a  Rehearing. 

Greenhill  versus  Greenbill.  [1711.] 

[9.C.lEq.Cas.Abr.l74;  Prec.Chan.320;  2Vem.679.   Not  followed,  Ttfrre  v. 

Brmim,  1855,  5  H.  L.  C.  573.] 

'  See  Lucas's  R.  528,  <0c.  . 

Devise  of  all  his  Estate  passes  an  Estate  agreed  for  by  Articles  only^  See  Post,  91 ; 

2  P.  Will  335. 

• 

Tliis  Cause  came  on  upon  an  Appeal  from  a  Decree  made  by  Lord  Chancellor  Cowper, 
and  the  Case  upon  Opening  appeared  to  be  thus :  One  Mr.  Greenhill  desired  Mr.  Young 
to  purchase  an  Estate  for  lum,  of  about  10  or  £12,000  Value,  in  such  a  Place;  and  Mr. 
Young  meeting  with  an  Estate  which  he  thought  would  answer  Expectation,  agreed  for 
the  Purchase  of  it ;  And  thereupon  by  Articles  dated  the  10th  of  AprU  1706,  between 
the  Vendors  and  their  Wives  on  the  one  Part,  and  Young  of  the  other,  the  Vendors  agree 
to  deliver  Possession  at  MicfiaelTnas  following,  and  to  execute  sufficient  Conveyances 
thereof  j  and  Young  covenants  to  pay  the  Purchase-Money  at  Michaelmas,  when  Pos- 
session was  delivered.  In  June  after  Mr.  Greenhill,  for  whom  the  Estate  was  purchased, 
makes  his  Will,  and  thereby  devises  all  his  Personal  Estate  to  be  sold,  and  the  Money  to 
be  laid  out  in  the  Purchase  of  Lands,  to  be  settled  together  with  his  Freehold  Estate  on 
the  Plaintiff ;  and  in  another  Part  of  the  Will  devises  all  his  Lands  of  Inheritance  to  the 
Plaintiffs  and  [781  their  Heirs,  at  Michaelmas  folbwing.  FosseBsion  was  accordingly 
delivered  to  Young,  and  this  Money  paid,  but  Conveyances  were  not  executed  till  about  a 
Year  after  :  Then  Greenhill  dies,  without  new  Publication  of  his  Will ;  and  the  Plaintiffs 
brought  their  Bill  against  Young  and  the  Heir  at  Law,  to  have  Conveyances  executed  to 
them,  pursuant  to  the  Devise.  Part  of  the  Estate  so  devised  was  customary,  and  lay  in 
Cornwall ;  and  by  the  Custom  there,  a  Surrender  to  the  Use  of  his  Will  was  necessary 
to  pass  such  Lands,  though  otherwise  they  passed  by  Lease  and  Release,  as  Lands  at 
Common  Law,  and  so  were  not  Copyhold.  The  Defendant  Young,  by  hia  Answer,  con- 
fessed the  Trust :  And  the  Question  upon  this  Case  was.  Whether  the  Will  was  sufficient 
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to  pass  the  TruBt  of  these  Lands  1  And  Chancellor  Cowper  decreed  it  waa.  Now  it  was 
argued  by  Sir  Joseph  Jekyll  and  Mr.  Fow,  that  that  Decree  ought  to  be  revers'd  :  They 
both  took  a  Distinction  between  an  Agreement  for  the  immediate  Purchase  of  Lands  of 
such  a  Value,  and  an  Agreement  for  the  future  Purchase  of  liands,  tf*c.,  as  that  was ; 
they  agreed  that  if  the  Articles  had  been  for  the  present  Purcliase  of  these  Lands,  then 
the  Vendor  had  been  a  Trustee  presently  for  the  Purchasor,  and  then  such  Devise  of 
them  had  been  good  in  Equity  :  But  here  the  Possession  was  not  to  be  delivered  till 
Michaelmas  following,  nor  waa  any  Money  to  he  paid  before  that  Time ;  and  then  the 
Purchaaor  had  not  Power  to  devise  them  sooner ;  no  more  than  a  Devise  of  Lands, 
which  one  should  after  purchase,  would  be  good,  as  has  been  settled  in  the  Case  of 
Bninker  and  Cooke,  which  was  adjudged  in  both  B.  R.  and  C.  B.  and  afterwards  afHnned 
on  Error  in  the  House  of  Lords.  So  if  a  Man  had  a  J udgment  or  Statute  against  another, 
though  that  boimd  Lands  <A  Freehold  or  Tnheritance,  from  the  l^me  of  the  Judgment 
given,  or  the  Statute  acknowledged,  so  that  the  Conusee  has  not  so  much  Interest  as  he 
can  devise,  even  before  Execution  actually  taken  out,  yet  'tis  otherwise  of  Copyhold 
and  Customary  Lands. 

Twas  likewise  urged  that  these  customary  Lands  could  not  pass  by  the  Will,  for 
want  of  a  Surrender  previous  thereto. 

Twas  likewise  argued  on  the  other  Side  by  Vernon,  in  Support  of  the  Decree,  that 
these  Lands  were  bound  immediately  from  the  Execution  of  the  Articles  :  That  the 
Poeseasion  not  being  to  be  deliver'd  till  a  future  Time,  made  no  Difference  in  Equity : 
That  if  Mr.  Greenkul  had  died  before  MickaelTnas,  the  Equity  would  have  descended  to 
his  Heir,  and  that  Heir  might  have  brought  a  Bill  against  Mr.  Gree'nhSVs  Executors  to 
compel  the  Payment  of  the  Purchase-Money  out  of  the  Personal  Estate  :  That  in  that 
Case  the  Money  was  bound  by  the  Covenant ;  and  if  the  Plaintiffs  should  not  have  those 
Lands,  they  would  lose  both  Money  and  Lands  too  ;  for  if  the  Money  had  been  at  Liberty, 
that  would  have  passed  by  the  Will  to  the  Plaintiffs  ;  but  now  that  being  bound  by  the 
Covenant,  If  they  can't  have  the  Lands,  they  must  lose  both  :  That  the  Case  here  was 
different  from  the  Case  of  Brunker  and  Cooke  ;  because  here  the  Lands  were  immediately 
bound  by  the  Articles,  and  were  in  Equity  as  much  the  Testator's  as  if  he  had  been 
immediately  let  into  Possession  :  And  as  to  the  Customary  Lands,  no  Surrender  was 
mcaaary ;  for  even  in  Case  of  Copyhold,  tho'  to  pass  [79]  the  I<an(k  themaelTes,  a  Sur- 
render to  the  Use  of  the  Will  might  be  necessary,  yet  the  Gestuy  qua  Trust  could  make 
no  such  Surrender,  for  he  had  no  Estate  in  the  Lsmds ;  and  if  Copyhold  Lands  were  in 
Mortgage,  yet  the  Mortgagor  might  devise  the  Equity  of  Redemption  without  any 
Surrender,  for  he  had  no  ^tate  in  them  whereof  to  make  any  Surrender ;  and  for 
that  Point  the  other  Side  gave  it  up. 

And  the  Lord  Keeper  said ,  he  saw  no  Reason  to  vary  that  Decree,  for  he  thought  such 
future  Interest  was  devisable  as  well  as  if  it  had  been  in  Possession  ;  and  that  the  Lands 
and  Money  were  actually  bound  from  the  Time  of  the  Articles ;  and  that  the  Heirs  might 
have  compelled  the  Executors  to  have  paid  the  Money  in  case  there  had  been  no  Will, 
dc,  and  so  affirmed  the  Decree.    (See  Lucas's  Rep.  528.  529 ;  2  Ch.  Ca.  144.) 

NoU :  It  did  not  appear  in  this  Case  that  the  Testator  had  any  other  Estate  of  Free- 
hold or  Inheritanca,  and  so  the  Devise  in  such  Manner  was  sufficient  to  describe  that 
Estate  so  as  to  carry  it  by  the  Will. 


GiBBs  lersus  Bebnardistone.  [1711.] 

Devise  of  Personal  Kstate  over  in  Remainder  void.  Abr.  Eq.  C.  199,  <^e.;  Post,  105, 

&  91 ;  Ante,  75,  t&c,  ibid. 

In  this  Case  'twas  held  clearly,  and  decreed,  That  a  Devise  of  a  Personal  Estate  to 
one  and  his  Issue,  or  to  one,  and  if  he  dies  without  Issue,  the  Remainder  over  to  another, 
that  the  Devise  over  is  void,  and  that  the  whole  Interest  vested  in  the  first  Devisee,  so 
aa  to  be  liable  to  his  Debts :  and  Vernon  said,  that  the  Reason  that  a  Devise  over  of  such 
Personal  Estate  upon  a  Life  only  was  good,  was  because  in  Construction  of  this  Court  the 
first  Devisee  had  but  the  Use  of  it,  and  not  the  intire  Property. 
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CoLBSWORTH  versus  Bangwin  &  al',  Executors  of  Henry  Darbv.  [1711.] 
Devise  of  a  Bond-Debt  good,  though  the  Debt  was  paid. 

I  did  not  hear  thisCauae  open'd ;  but  upon  the  Argument  of  Counsel  it  appear'd  to  be, 
that  the  Testator  having  Debts  to  the  Amount  of  £50  owing  to  him  from  the  Defendant, 
did  by  his  Will  forgive  him  that  Debt,  and  gave  him  £50  more,  and  some  Household 
Goods  to  the  Value  of  £100,  so  that  in  all  he  gave  him  about  £200  and  made  him  and  the 
Plaintiff  Executors,  and  died  without  making  any  Disposition  of  the  Surplus  of  his 
Personal  Estate,  which  was  considerable  :  And  now  the  Plaintiff  brought  this  Bill 
against  the  otlier  Executor,  for  an  Account  of  tlie  Personal  Estate  ;  and  that  he  might 
have  the  Surplus  to  himself,  upon  Pretence  that  the  Testator  having  given  tlie  other 
Executor  these  Specifick  Legacies,  int«nded  him  no  more,  and  so  that  the  whole  Surplus 
would  belong  to  him. 

For  the  Defendant  'twaa  infflsted,  That  the  Plaiutif!  was  a  Stranger,  and  the  De- 
fendant a  near  Relation  of  the  Testator :  That  he  gave  him  these  Legacies  only  that  he 
might,  at  all  Events,  be  secure  of  something  :  That  he  took  thef^e  Legacies  in  another 
Capacity  than  as  Executor,  and  so  they  could  not  exclude  him  of  his  Share  of  the  Sur- 
plus [80]  which  the  Law  casta  upon  him  as  Executor,  and  so  in  another  Capacity, 

And  the  Lord  Keeper  was  clearly  of  this  Opinion,  and  that  'twas  a  much  greater 
Question,  whether  this  Devise  of  the  particular  Legacies  to  one  Executor  did  not  exclude 
both  from  any  Share  of  the  Surplus,  because  both  came  in  but  in  Representation  of  the 
Testator,  and  made  but  as  one  Person  t  And  so*suppose  the  Defendant  had  been  made 
sole  Executor,  he  made  it  a  great  Question  whether  this  Legacy  would  not  have  eichided 
him  from  that  Surplus.  Indeed  the  Reason  urged  against  it  is.  That  if  no  such  Legacy 
had  been  given  him,  he  would  come  in  for  the  whole ;  and  his  Giving  him  a  Part  only, 
ought  not  to  exclude  him  from  the  Residue,  which  without  any  such  Devise  of  Part, 
the  Law  would  have  thrown  upon  him  :  But  the  Case  of  Foster  and  Munt  settled  that 
long  since  ;  and  though  that  Case  has  of  late  been  shaken  in  the  Case  of  the  Duchess 
of  Beaufort,  and  in  Littlehury's  Case  in  the  House  of  Peers,  yet  they  were  because  the 
Legacy  given  to  the  Executor  was  no  beneficial  Legacy,  so  as  to  exclude  him  from  the 
Surplus,  because  Mourning  was  a  Decency  required  on  such  an  Occasion  :  But  this 
Legacy  here  to  the  Executor  was  a  beneficial  one ;  but  this  not  being  the  Point  in 
Question,  he  made  no  Decree  concerning  it,  but  decreed  that  the  Executors  should 
come  in  equally  for  their  Share  of  the  Surplus  of  the  Personal  Estate,  notwithstanding 
these  specifick  Ijegacies  to  one  Executor. 

Note :  If  the  Law  be  as  has  been  lately  held ,  yet  it  seems  no  Contradiction  to 
Foster  and  Munt's  Case,  which  was  decreed  only  upon  the  Fraud  in  t^e  Eucutor,  as 
the  Lord  Guernsey  declared. 

PoVBY  and  Brown  versus  AirauRST  &  al*.  [1711.] 

The  same  Day. 
Legacy,  <£c. 

In  this  Case,  one  Selby,  Uncle  to  the  Defendant's  Wife,  had  by  his  Will  given  her 
£1000  Legacy,  whilst  she  was  Sole  ;  afterwards,  on  a  Treaty  of  Marriage,  'twas  agreed 
by  Articles,  that  £700  of  this  Legacy  should  be  applied  towards  Payment  of  his  Debts ; 
and  after  his  Marriage  the  Defendant,  without  his  Wife,  assigns  the  remaining  £300 
to  the  Plaintiffs,  who  were  Creditors  likewise :  And  they  brought  this  Bill  iwainst 
the  Defendant  and  his  Wife,  and  the  Executors  of  Selby,  to  have  a  Satisfaction  of  their 
Debts  out  of  the  remaining  £300,  and  'twas  decreed,  that  an  Account  should  be  taken, 
and  that  upon  the  Plaintiffs  proving  themselves  to  be  real  Creditors,  and  that  the 
Assignment  was  bona  fide,  they  were  to  have  a  Satisfaction  accordingly;  and  the 
Residue,  if  any,  of  the  £300  was  to  be  put  out,  for  the  Benefit  of  the  Wife. 


[81]  Whitthill  and  Phelps.  [1711.] 

Custom  of  London,  as  to  Freemens  Widows.   See  £q.  Abr.  S09,  t&c. 

The  Cose  upon  Opening  appears  to  be  this :  One  Mary  Phelps,  Widow  of  Charles 
Phelps,  having  a  considerable  Fortune,  and  sevend  Gluldren,  on  Treaty  of  a  secoiul 
Marriage  with  one  John  WhilthiU,  agreed  he  should  have  only  £600  of  her  Fortune, 
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and  the  Residue  to  be  settled  for  her  separate  Use,  and  after  her  Death  for  the  Benefit 
of  her  Children ;  and  accordingly  an  Indenture  was  prepared  and  executed  before 
Marriage,  whereby  she  with  his  Consent  assigns  over  her  Fortune  to  Trustees,  in  Trust 
that  she  should  receive  the  Profits  of  it  for  her  own  separate  Use  during  her  Life,  and 
after  her  Death  that  the  same  should  go  and  be  equally  divided  amongst  the  Children  ; 
and  WhiUhill,  in  Consideration  of  the  said  intended  Marriage  and  Marriage-Portion 
of  £600  makes  a  Settlement  on  her,  and  at  the  End  of  the  Deed  covenants,  That  if  the 
said  Mary  should  surrive  him,  then  his  Executors  or  Administrators  should  deliver 
and  pay  to  said  Mary  £600  out  of  the  Personal  Estate.  The  Marriage  tak^  Effect ; 
WhiUhUl  diftB  Intestate,  and  without  Issue,  in  1709,  and  about  a  Year  after  Mary  makes 
her  VTill,  and  the  Defendant  her  Son  Executor,  and  dies :  The  Defendant  likewise 
obtained  Administration  to  the  Husband ;  but  that  was  afterwards  revoked,  and 
panted  to  the  Plaintiff  his  Mother,  who  brought  this  Bill,  for  an  Account  and  Distribu- 
tion of  the  Intestate  Wkifthill's  Estate.  The  Defendant  by  his  Answer  insisted,  that 
WhitthiU  was  a  Freeman  of  London,  and  so  on  his  Death  his  Widow  was  intitled  to  the 
£600  in  the  first  Place,  pursuant  to  the  Marriage-Agreement,  and  to  the  full  Moiety  of 
the  remaining  Personal  Estate,  as  his  Widow,  by  the  Custom  of  London,  and  to  a 
Moiety  of  the  remaining  Moiety  by  the  Statute  of  Distributions ;  and  now  she  being 
dead,  the  Defendant,  as  her  Executor,  stood  in  her  Place,  and  had  the  same  Right  as 
she  herself  had. 

Twas  argued  for  the  PlaintifE,  that  this  £600  which  the  Husband  had  covenanted 
diouid  be  paid  her  by  his  Executors,  in  case  she  survived,  must  be  taken  to  be  in  Satis- 
faction of  her  customary  Part,  the'  there  were  no  Words  to  that  Purpose :  That  this  was 
a  compounding  for  a  Customary  Part ;  and  being  before  Marriage,  by  the  Custom  of 
the  Gity,  bound  her  from  demanding  more :  That  in  this  Case  she  had  waved  any 
Right  under  the  Custom,  by  making  a  particular  Division  for  herself  before-hand  ;  and 
Mr.  Vernon  cited  a  Case  of  Lee  and  Pitt,  decreed  by  Cowper,  where  a  Man  and  Woman 
before  Marriage  agreed  by  Articles  to  settle  £2000  upon  themselves  and  their  Issue, 
and  a  Covenant  from  the  intended  Husband,  that  if  the  Wife  survived,  she  should  have 
this  £2000  at  her  own  Disposal ;  the  Wife  survived,  and  the  Husband  being  a  Freeman, 
this  £2000  was  decreed  not  only  to  be  in  Satisfaction  of,  or  as  a  Composition  for  her 
Customaiy  Part,  by  the  Custom  of  London,  but  also  to  exclude  her  from  any  Share 
by  the  Statute  of  Distributions  in  the  Husband's  Estate,  tho'  dying  Intestate  :  And 
that  this  Case  stood  now  in  the  Paper  to  be  re-heard  ;  and  though  [82]  perhaps  tiie 
Court  may  not  go  quite  so  far  now,  yet  certainly  it  ought  to  exclude  her  from  any 
Customary  Part. 

On  the  other  Side  it  was  endeavoured  to  distinguish  this  Case  from  that  which  was 
cited.  That  here  it  was  only  her  own  £600  back  again,  and  that  could  be  no  Composition 
(or  any  Share  she  might  be  intitled  to  of  her  Husband's  Personal  Estate  ;  but  here  it 
vu  only  givii^  her  back  her  own  again. 

But  Lord  Keeper  directed  it  to  l»  in  Satisfaction  of  her  Customary  Part,  and  took 
Notice,  that  the  Deed  was  expressly  worded,  In  Consideration  of  Marriage,  and  as  a 
Marriage-Portion ;  so  that  he  was  absohite  Master  of  that  £600,  and  so  it  must  be 
looked  upon  to  come  out  of  his  Personal  Estate :  But  as  to  a  Moiety  of  the  other  Moiety, 
apoa  the  Statute  of  Distributions,  there  was  no  Question  made  of  it,  but  the  Widow 
would  be  intitled  thereto  ;  and  an  Account  was  decreed  accordingly. 

Note :  For  the  other  Moiety,  which  belonged  to  the  Intestate,  the  Custom  of  London 
gives  no  Direction,  where  there  are  no  Children,  and  so  that  is  wholly  under  the  Direction 
of  the  Statute  of  Distributions  ;  but  the  Custom  of  the  Province  of  York  extends  to  give 
such  Moiety  to  the  next  of  Kin  to  the  Intestate  :  And  in  the  Principal  Case  the  Master 
of  the  Bolls  was  of  the  same  Opinion,  and  took  Notice,  that  the  Deed  was  expressly 
mentioned  to  be  made  between  the  Parties,  Citizens  of  London,  so  that  tlie  Custom 
of  the  City  might  well  be  supposed  in  their  View ;  and  so  that  compounding  for  the 
£600  in  all  Events,  exempted  her  out  of  the  Reason  of  the  Custom,  which  was  to  provide 
for  those  who  aboukl  be  otherwise  left  without  any  Provision ;  and  here  she  wouW 
not  trust  to  the  Customary  Provision,  and  so  ought  to  have  no  Benefit  by  it.  Qucere 
abo.  If  the  Custom  was  not  intended  for  Orphans  1 
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Orme  versus  Smith. 

[Feb.  22,  1711.] 

[S.  C.  1  Eq.  Cas.  Abr.  302  ;  2  Vera.  G81.] 

Ademption  of  Legacies. 

Tlie  Defendant's  late  Husband  made  his  Will  in  Writing,  and  thereby,  amongst 
other  Things,  he  devises  as  follows  ;  its.  /  give  and  devise  unlo  Mr.  Thomas  Orme,  my 
good  and  only  Uncle,  the  Sum  of  £500,  that  is  to  say,  that  Bond  and  Judgment  which 
he  gave  me  for  £400.  and  £100  in  Money  ;  and  makes  his  Wife  the  Defendant  Executrix, 
and  desires  her  to  be  kind  and  >>&Ristin]V  to  his  Uncle,  that  he  might  live  as  became  a 
Gentleman.  The  Uncle  afterwards  sold  an  Estate,  and  with  the  M(»iey  paid  off  £320 
and  took  up  the  Bond,  and  had  the  Judgment  vacated,  and  gave  a  new  Bond  for  the 
remaining  £80,  and  some  Time  after  the  Testator  died :  And  now  the  Uncle,  the 
Plaintiff,  having  Notice  of  the  Will,  brought  his  Hll  here  for  his  Legacy  of  £500.  The 
Defendwt  insisted,  this  was  a  specifick  Legacy  of  that  particular  Bond  and  Judgment ; 
and  they  being  cancelled  and  altered  before  the  Testator's  Death,  it  was  an  Ademption 
of  the  Legacy,  and  so  the  Plaintiff  could  have  no  Right  but  to  the  remaining  £100,  and 
cited  Ray.  335,  PauUtVs  Case,  and  the  Case  of  Theobald  and  Wynn,  cited  there. 
Swinb.  450,  452. 

[83]  On  the  other  Side  'twas  insisted  for  the  Plaintiff,  that  upon  these  Books  the 
Diversity  is,  where  the  Money  is  paid  voluntarily  in  by  the  Person  who  owes  it,  and 
where  the  Testator  sues  for  and  recovers  it :  In  the  first  Case  the  Legacy  continues 
still  good,  because  Money  only  comes  home  to  the  Personal  Estate ;  but  in  the  other 
Case,  the  Testator  suing  for  it,  shews  that  he  intended  to  make  it  his  own,  and  so  would 
not  leave  it  to  the  Legatee  to  recover. 

And  the  Lord  Keejier  was  clear  of  the  same  Opinion,  and  decreed  the  £80  Bond  to 
be  delivered  up,  and  the  Residue  of  the  Legacy  to  be  paid,  but  gave  no  Costs  :  Also  'twas 
said.  That  the  Justice  of  the  Uncle  ought  not  to  prevent  the  Affection  of  the  Nephew, 
no  Alteration  of  his  Intention  appearing. 

Bni  versus  Commissary  Htoe  &  Vx'.  [.ITll.j 

[S.  C.  Prec.  Chan.  328.   See  Murray  v.  Barlse,  1831,  4  Sim.  93 ;  In  re  TumbuU,] 

[1900]  1  Ch.  186.] 

A  Feme  Covert  to  appear  and  answer  without  her  Husband.   See  Abr.  Eq.  C.  61, 64, 65. 

On  a  Motion  for  Discharge  of  the  Defendant's  Wife,  who  was  taken  upon  an  Attach- 
ment for  not  appearing  and  answering  the  Plaintiff's  Bill,  the  Case  appeared  to  be  thus : 
The  Defendant  s  Wife  being  a  Widow,  and  having  a  considerable  Fortune,  upon  the 
Defendant's  Application  to  her  by  way  of  Marriage,  proposed  the  settling  her  own 
Fortune  upon  herself  separately,  wherewith  he  was  not  to  intermeddle ;  and  accordingly, 
before  Marriage,  a  Setusment  was  made  and  executed,  and  the  Marriage  took  Eflect 
Some  Time  after  the  Ddendont,  being  very  much  in  Debt,  was  arrested,  and  the  Credi- 
tors were  going  on  to  take  out  Execution,  and  to  seise  his  Goods ;  but  to  prevent 
that,  the  Wife  gave  a  Note,  that  if  they  would  discharge  the  Action,  which  was  for 
£2000,  she  would  pay  the  Debt  out  of  her  own  Personal  Estate ;  and  accordingly  the 
Action  was  discharged  :  but  she  afterwards  refused  to  make  good  her  Agreement ; 
and  now  this  Bill  was  brought  to  inforce  an  Execution  thereof.  The  Bill  was  brought 
against  the  Husband  and  Wife,  and  Process  taken  out  against  both,  and  actually  served 
upon  the  Wife  at  her  House,  but  tlie  Husband  could  not  be  found  :  After  which,  neither 
the  Husband  nor  Wife  appearing,  an  Attachment  was  taken  out  against  both ;  and 
the  Husband  still  keeping  out  of  the  way,  the  Wife  was  Utken  upon  the  Attachment, 
and  now  moved  to  be  discharged,  on  several  Affidavits  that  her  Husband  was  actually 
gone  to  Holland  before  the  Filing  of  the  Bill,  and  so  Process  against  her  without  her 
Husband  was  irregular,  and  that  she  ought  to  be  discharged ;  and  'twas  said,  at  Law 
there  couM  be  no  Proceeding  against  the  Wife  without  her  Husband,  and  that  Equity 
followed  the  Law  in  this  Particular. 

On  the  other  Side  'twas  said.  That  the  Wife  in  this  Case  was  not  to  he  considered 
as  a  Feme  Covert :  That  she  having  an  Estate  settled  on  her  before  Marriage,  for  her 
separate  use,  this  made  her  a  Feme  Sole,  and  a  separate  Person  from  her  Husband,  and 
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so  her  Agreement  was  binding  upon  her  :  That  they  had  done  all  they  could  to  bring 
in  the  Husband  ;  that  they  had  made  him  a  Party  to  the  Bill,  taken  out  a  Subpcena 
against  him  and  his  Wife,  and  for  not  appearing  they  hare  [84]  taken  out  an  Attach- 
ment likewise  against  both :  That  if  they  could  not  in  this  Case  proceed  against  the 
Wife,  the  J ustice  of  the  Court  would  be  eluded,  and  it  would  be  easy  for  any  man  to  settle 
all  his  Estate  upon  his  Wife,  and  then  get  out  of  the  Way,  and  so  bid  Defiance  to  his 
Crediton.  And  Sir  Josej^  Jekyll  said,  'twas  the  Saying  of  a  very  great  Man,  Est  boni 
JiidieisamplianJurudieUotmn;  and  he  thought  to  extend  the  Arm  of  Justice  farther 
than  usual,  when  otherwise  there  would  be  a  uilure  of  Justice,  was  the  Duty  of  every 
Court :  That  in  some  Cases  a  Woman  may  sue  without  her  Husband ;  and  nothing  was 
more  common,  than  for  a  Wife  in  this  Court  even  to  sue  her  own  H  usband ;  and  surely  in 
this  Case  the  Plaintiff  ought  not  to  lose  the  Benefit  of  the  Wife's  Agreement,  by  her 
sending  her  Husband  abroad ;  and  cited  a  Case  of  Duboise  and  Dowle  to  this  Purpose. 
But  the  Lord  Keeper  seemed  to  be  of  Opinion,  that  the  Process  in  this  Cause,  without  the 
Husband,  was  irregular,  and  that  they  ought  to  stay  till  the  Husband's  Return,  when 
they  might  renew  the  Process  against  both.  To  which  'twas  answer'd,  Suppose  the 
Husband  should  never  return,  must  they  then  be  totally  deprived  of  the  Benefit  of  this 
Agreeinent  t  On  which  my  Lord  Keeper  said,  he  would  ask  the  Master  of  the  BoUs's 
OiHnion,  and  be  governed  by  that.  And  afterwards  the  Master  of  the  BolU  coming 
into  Court,  was  CMnrly  of  Opinion  that  the  Process  in  this  Case  without  the  Husband 
was  regular  ;  that  the  Husband  was  joined  in  the  Suit  only  for  Conformity,  and  said, 
a  Woman  by  her  Marriage  did  not  lose  her  Understanding  or  Discretion,  but  rather 
improved  it  by  her  Husband's  teaching ;  and  cited  Moor  and  Hussey,  Hob.  93,  where 
several  Cases  are  cited,  wherein  a  Feme  Covert  without  her  Husband  shall  be  chargeable, 
and  said  the  Practice  of  this  Court  had  been  constantly  so  :  On  which  the  Defendant 
prayed  Time  till  the  first  Day  of  next  Term,  to  put  in  her  Answer ;  and  on  her  entrlng 
her  Appearance  with  the  Begister,  and  paying  the  Costs  of  the  Motion,  'twas  granted, 


Note :  Soto  in  this  case  moved  that  the  Defendant  ought  not  to  be  heard  to  move  for 
her  Dischai^,  because  she  not  having  appeared  by  her  Clerk  in  Court,  was  not  at  all 
in  Court,  but  a  perfect  Stranger,  and  so  could  not  regularly  make  any  Application  by 
her  Counsel,  till  she  had  brought  herself  into  Court,  by  directing  her  Clerk  to  enter  an 
Appearance  for  her :  But  of  this  no  Notice  was  taken,  either  by  the  Court  or  Counsel 
on  the  other  Side.   Vide  Compleat  Attorney,  326, 328i 


The  Plaintilf's  Bill  being  dismissed  with  Costs,  and  Costs  taxed  to  £160,  a  Subpcena 
was  awarded  against  him  to  pay  these  Costs,  and  for  not  obeying  it  an  Attachment ; 
on  which  Attachment  the  SherLS  of  London,  to  whom  it  was  directed,  took  Bail,  and 
returned  a  Cepi  Corpus :  And  now  on  this  return  a  Motion  was  made  for  a  Messenger 
against  the  Flaintifi ;  and  'twas  ui^;ed  to  be  the  Course  of  the  Court,  that  a  Messenger 
should  go  in  Gases  where  the  Sheriff  takes  Bail,  [85]  where  the  Party  is  not  bailable, 
as  in  this  Case  he  is  not,  and  the  rather,  for  tliat  in  this  Case  the  Bail-Bond  was  taken  of 
a  Member  of  Parliament,  against  whom  (the  Parliament  being  now  sitting)  they  can  have 
no  Kemedy ;  and  Hawkins's  Case  was  cited,  where  in  a  like  Case  a  Messenger  was  sent 
to  bring  in  the  Party ;  and  so  'twas  ordered  in  this  Case. 


Where  Notice  to  a  Remainder-Man  confirms  a  void  Lease.    See  Abr.  Eq.  C.  330,  331. 

The  Pkttntiff  having  a  Lease  of  certain  Mills  for  12  Years,  which  were  near  expired, 
the  Lessor  upon  his  Marriage  makes  a  Settlement  of  those  Mills  to  the  Use  of  himself 
for  Life,  then  to  the  first  and  other  Sons  of  that  Marriage  in  Tail  Male,  Remainder  to 
his  own  right  Heirs  ;  afterwards  the  Plaintiff  takes  a  new  Lease  of  these  Mills  from  the 
Father  for  30  Years,  and  lays  out  £2800  in  new  Building  and  improving  them. 


Anonymous.  [1711.] 
[S.  C.  Prec.  Clia.  331.] 
A  Messenger  to  bring  in  the  Party. 
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The  Defendant  was  the  eldest  Son  of  the  Issue  Male  of  the  Lessor,  and  during  the  Time 
the  Plaintii!  was  making  the  ImproTements,  went  to  bis  Father,  and  told  him  he  had 
not  Power  to  make  any  such  Lease ;  that  after  his  Death  the  Estate  would  be  his, 
but  never  acquainted  the  Plaintifi  with  that,  or  of  the  Settlement  made  on  his  Father's 
Marria^ ;  but  on  the  contrary  writ  to  the  Plaintif!  to  take  Care  to  keep  one  of  his  Mills 
in  particular  in  Bepair ;  then  the  Father  dies,  and  the  Son  recovers  in.  Ejectment 
against  the  Lessee,  who  thereupon  brought  this  Bill  to  be  quieted  in  the  Poooeooion 
of  the  Mills,  during  the  Residue  of  his  Lease,  for  that  the  Defendant  was  fully  acquainted 
with  the  CWimstances  of  this  Lease,  and  knew  his  Father  had  not  Power  to  make  it, 
and  yet  never  forbid  or  cautioned  the  Plaintiff  from  going  on  with  the  Repairs,  but  on 
the  contrary  stood  by,  and  encouraged  him  in  the  Proceeding  therein  ;  and  so  the  Plain- 
tiff had  a  Decree  to  hold  during  the  residue  of  his  Term  ;  for  though  the  Defendant 
was  not  Privy  to  the  making  of  this  Lease,  but  that  was  only  the  Fraud  of  the  Father,  yet 
he  being  to  have  the  Estate  after  his  Father's  Death,  and  taking  Notice  thereof  to  his 
Father,  and  that  he  had  not  such  Power  to  make  any  such  Lease,  and  yet  suffering  the 
Plaintiff  to  go  on  in  the  Repairs  thereof,  with  a  Design  to  reap  the  whole  Benefit  thereof 
when  his  Father  was  dead,  was  sucli  a  Fraud  and  Practice  in  him  as  ought  to  be  discoun- 
tenanced in  this  Court.  For  Qui  tacit  consentire  videlur ;  and  Qui  poUst  d;  debet  vetare 
jubet.  And  it  was  decreed  tliat  the  Plaintiff  should  enjoy  during  the  Residue  of  his 
Lease.   See  2  Lev.  152,  Edlin  v.  BaUaUy  in  Chancery. 


[87]  Cases  Heard  and  Decreed  m  Chancert  Tempore  Georgii  I. 
Sayer  versus  Bayer.  [1714.] 
[S.  C.  Pre.  Chan.  392  ;  1  Eq.  Cas.  Abr.  200 ;  2  Vem.  G88.] 
Michaelmas  Term.   J.  G.  in  Court. 

Devise  of  all  his  Personal  Estate  passes  all  he  had  at  the  Time  of  his  Death,  See 

2  Vern.  418,  747,  739,  538,  dc.  ;  Abr.  Eq.  C.  208,  209.  210.  <S;c. 

A  Man  by  his  Will  gives  all  his  Peraonal  Estate  in  Wanstead,  except  his  Bed  and 
Bedding,  to  /.  S.  and  afterwards  devises  £300  out  of  his  Personal  Estate,  and  his 

Houses  in  Cannon-street,  to  the  Plaintiff,  who  now  brings  his  Bill  for  Discovery  of 
Assets,  and  to  charge  the  whole  Personal  Estate  with  the  Payment  of  his  Legacy ; 
and  it  was  proved  in  this  Case  that  the  Testator  at  his  Death  was  possessed  of  a  Coach 
and  Horses  at  Wanstead,  and  that  there  was  likewise  some  Arrears  of  Rent  due  to 
him  at  his  Death  out  of  Lands  at  Wanstead,  to  the  Value  of  about  £300,  besides  the 
Houses  in  Cannon-street.  The  first  Question  was.  Whether  the  Devise  of  all  his  Personal 
Estate  at  Wanstead  was  not  such  a]  Specifick  Devise  thereof,  as  to  Mempt  it  from 
coming  in  Aid  of  the  other  Personal  Estate  towards  Payment  of  this  Ijegacy  1  Another 
Question  was,  Whether  the  Coach  and  Horses,  and  the  Arrears  of  Rent  at  Wanslead, 
passed  likewise  as  Part  of  the  Specifick  L^usy  :  And  my  Lord  Chancellor  Cooper 
decreed,  That  the  Personal  Estate  at  Wanstead  was  not  to  be  applied  towards  Payment 
of  the  £300  Legacy ;  First,  Because  it  appeared  that  the  Testator  had  a  Personal 
Estate  over  and  above  that  at  Wanstead,  to  the  Value  of  about  £300,  and  his  Intent 
seems  plainly  to  charge  that  alone  with  the  Legacy,  he  not  having  devised  it  out  of  all 
his  Personal  Estate  whatsoever,  or  wheresoever,  or  inserted  any  Words  to  shew  that 
his  whole  Pofsonal  Estate  should  stand  charged  with  it.  Secondly,  Because  he 
having  such  other  Personal  Estate,  to  the  value  of  about  £300,  which  he  might  presume 
sufficient  to  answer  that  Legacy,  yet  as  a  Supplement  to  and  the  Deficiency  of  it,  in 
Case  it  should  fall  short,  he  has  likewise  charged  his  estate  in  Cannon-street  with  it, 
which  shews  he  has  intended  to  provide  for  it  out  of  some  other  Fund,  and  not  out  of 
his  Personal  Estate  in  Wanstead,  which  he  had  before  specially  given  to  another ; 
but  the  Case  might  so  happen,  that  a  Specifick]  Legacy  shall  be  charged  with  the  Pay- 
ment of  a  Pecuniary  Legacy,  as  in  this  [88]  Case  ;  after  he  had  devised  his  Personal 
Estate  at  Wanstead,  if  he  had  likewise  devised  his  Personal  Estate  at  such  another 
Place,  and  then  devised  such  £300  Legacy  out  of  his  Personal  Estate  generally, 
and  died,  having  no  other  Personal  Estate  than  in  the  two  Places  beforementioned, 
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this  £300  Legacy  must  come  out  of  his  Personal  Estate  at  large  in  both  Places, 
though  otherwise  Pecuniary  Legatees  generally  are  to  abate  in  Proportion, 
where  the  Personal  Estate,  not  specifically  devised,  falls  short  to  answer  their 
L^acies,  and  shall  have  no  Aid  of  the  Specifick  Legatees  to  make  up  their  Pecuni- 
ary L^aciee,  especially  if  they  are  devised  generally  and  at  large,  without  saying 
Old  of  his  Personal  Estate,  or  out  of  all  his  Personal  Estate  whatsoever,  or  Words  to 
that  Effect ;  and  it  was  clearly  agreied  that  this  Devise  of  his  Personal  Estate  at  Wan- 
stead  was  as  much  a  Specifick  Legacy  of  it  as  if  he  had  enumerated  the  several  Particu- 
lars of  it.  Secondly,  It  was  decreed  that  the  Coach  and  Horses  were  Part  of  his 
Personal  Estate  at  Wanstead,  where  he  lived ;  for  since  there  is  no  other  Period  for 
fixing  this  when  a  Devise  shall  take  Place  but  the  Instant  of  the  Testator's  Death,  and 
you  can't  say  that  what  he  had  a  Week  or  a  Fortnight,  or  any  other  Time  before  his 
Death,  should  pass,  rather  than  what  he  had  at  any  Time  longer ;  therefore  in  Case 
of  a  Personal  Estate  which  is  fluctuating  and  changing,  the  Instant  of  his  Death  is  the 
only  Time  to  ascertain  it,  and  we  have  therein  no  other  Rules  in  Equity  for  the  Con- 
struction of  Wills  than  what  are  at  Common  Law,  and  here  at  his  Death  the  Coach 
and  Horses  were  at  Wanstead  ;  so  for  the  Arrears  of  Rent  they  are  Part  of  his  Personal 
Estate  at  Wanstead,  for  they  were  issuing  out  of  Lands  there,  and  no  where  else ;  and 
ioc  the  Objection  that  the  Devise  oi  the  Personal  Estate  at  Wa^tead  should  canr 
only  his  Household  Goods,  because  he  thereout  excepted  his  Bed  and  Bedding,  which 
was  urged  as  an  Argument  of  his  Intent  to  pass  only  Things  of  the  same  Nature  with 
those  he  had  excg)ted  ;  this  was  looked  upon  as  an  Objection  of  no  Weight  at  all  at 
the  Bar,  and  the  Court  took  no  Manner  of  Notice  of  it 

Atkinb  versus  Davbub¥.  [17U.] 

What  Things  or  Interests  may  be  asagned  over.   See  1  Chan.  C.  232  ;  3  Chan.  Rep. 
90  ;  1  Roll.  Abr.  380  ;  2  Vent.  362  ;  2  Vern.  391,  428,  595,  764,  563. 

A  Man  by  his  Will  gives  a  Legacy  of  £300  to  a  Feme  Covert  without  creating  any 
separate  Trust  of  it,  for  her  Benefit,  and  this  L^acy  was  made  payable  out  of  a  Rever- 
sion ol  Land  expectant  on  an  Estate  for  Life :  The  Husband  <d  the  Legatee  some  Time 
after  makes  an  Assignment  erf  this  Legacy  to  Trustees  in  Trust,  anJfor  the  Benefit 
of  his  Children,  and  after  by  his  Will  takes  Notice  again  of  the  same  Legacy,  and  de- 
vises it  in  like  Manner  for  the  Benefit  of  his  Children,  and  makes  his  Wiie,  to  whom 
the  Legacy  was  originally  given,  his  Executrix,  and  dies  :  The  Estate  for  Life  drops, 
and  the  Widow  applied  to  the  Executor  of  the  first  Testator  for  the  £300  Legacy,  and 
thereupon  she  and  the  Executor  come  to  an  Agreement  that  she  should  accept  of  £200 
only,  in  full  of  her  said  Legacy,  and  accordingly  the  Land  was  sold  (the  Widow  joining 
in  the  [89]  Sale)  the  £200  paid,  and  the  Widow  gave  a  release  for  her  whole  Legacy  ; 
and  now  this  Bill  was  brought  by  the  Children  to  have  the  Benefit  of  this  £300  under 
the  Assignment  and  Will  of  the  Father  :  It  appeared  in  this  Cause  that  tho'  she  was 
Executrix  to  her  Husband,  and  knew  not  only  of  his  having  devised  the  £300  for  the 
Benefit  of  his  Children,  but  also  of  his  Assignment  thereof,  in  the  Manner  beforemen- 
tioned,  yet  that  she  gave  no  Notice,  or  said  any  thing  of  it  to  the  Executor  :  And  the 
Court  decreed.  That  forasmuch  as  the  Husband,  who  had  a  Power  to  extinguish  or 
release  this  Legacy,  had  made  a  good  Assignment  thereof  in  Equity  (tho'  as  a  Chose 
in  Action  it  was  not  assignable  at  Law)  'tis  actually  recovered ;  and  having  again 
by  his  Will  confirmed  that  Assignment,  and  given  it  again  in  the  same  Manner,  bound 
the  Wife  the  Legatee  ;  and  she  giving  no  Notice  of  this  Assignment  to  the  Executes, 
should  be  answerable  to  the  Children  Tor  the  £200  she  had  receiv'd  against  her  express 
Knowledge  <A  the  Childrens  Title  to  it ;  but  as  to  the  other  £100  which  the  Executor 
had  drawn  her  in  to  release,  that  he  hinuelf  should  stand  charged,  to  answer  that 
to  the  Children,  he  being  thereby  no  ways  injured,  since  he  ought  at  first  to  have  paid 
the  whole  L^scy  ;  and  tho*  this  Legacy  was  charged  on  a  Reversion  which  was  not 
an  immediate  Fund  for  the  raising  it,  yet  being  given  to  the  Wife  in  prcesenti,  when 
the  Wife  ccanes  in  it  shall  carry  Interest  from  the  Testator's  Death,  which  must  like- 
vise  go  to  the  Children. 
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Sir  John  Talbot  and  Ivory  versus  Duke  of  SHREVraBURY  &  al'.  [1714.] 

An  uncertain  or  contingent  Provision  or  Legacy  no  Satisfaction  for  what  was  certain. 

In  this  Case  it  was  said  by  Mr.  Vernon,  and  agreed  by  the  Master  of  the  BoUs,  th&t 
if  one  be  indebted  to  another  in  a  Sum  of  Money,  and  does  by  his  Will  give  him  as  great 
or  a  greater  Sum  of  Money  than  the  Debt  amounts  to,  without  taking  any  Notice 
at  all  of  the  Debt,  that  it  shall  nevertheless  go  in  Satisfaction  of  the  Debt,  so  as  that 
he  shall  not  have  both  the  Debt  and  Legacy  ;  but  if  such  a  Legacy  was  given  upon 
a  Contingency,  which  if  it  should  not  happen,  the  Legacy  would  not  take  Place,  in 
that  Case  though  the  Contingency  does  actually  happen,  and  the  Legacy  thereby 
become  due ;  yet  it  shall  not  go  in  Satisfaction  of  the  Debt,  because  a  Debt  which 
is  certain  shall  not  be  lost,  or  merged  by  an  uncertain  and  contan^ent  Recom pence ; 
for  whatsoever  is  to  be  a  Satisfaction  of  a  Debt  ought  to  be  certain  in  its  Creation, 
and  at  the  very  Time  it  is  given ;  which  such  contii^nt  Provision  is  not ;  and  cited 
the  Case  of  one  Pdlexfen  to  he  so  decreed  by  my  Lord  Chancellor  Harcourt,  and  affirmed 
on  Appeal  in  the  House  of  Lords  ;  and  as  it  is  in  the  Case  of  a  Will,  so  'twill  be  likewise 
if  the  Provision  were  by  Deed  :  If  the  Provision  be  absolute  and  certain,  it  shall  go 
in  Satisfaction  of  the  Debt ;  but  if  it  be  uncertain  and  contingent,  it  can  be  no  Satis- 
faction, because  it  could  not  be  so  in  its  Creation  ;  and  the  happening  of  the  Contin- 
gency  after  will  not  alter  the  Nature  of  it.  Another  Point  in  this  Case  was,  that  the 
Lands  were  devised  to  Trustees,  [90]  in  Trust,  out  of  the  Rents  and  Profits  (without 
saying,  or  by  Sale  or  Mortgage)  to  raise  Money  to  pay  Debts  (see  2  Peer  Will.  13  to 
20),  and  to  settle  the  Lands  themselves  for  several  Uses ;  but  because  it  appeared  that 
the  Bent  and  Profits  of  the  Land  annually  would  not  satkfy  the  Debts  in  any  reasonable 
Time,  an  Account  was  directed  to  be  taken  of  the  Testator's  Personal  Estate,  and  what 
that  fell  short  to  pay  the  Debts  was  to  be  made  up  by  a  Sale  of  Part  of  the  Real  Estate ; 
and  the  Master  of  the  Bdls  said  this  was  the  common  Course  of  Equity,  where  the 
Rents  and  Profits  are  not  sufficient  to  pay  the  Debts  in  a  reasonable  Time ;  but  if  it 
had  been  devised  to  be  raised  out  of  the  Rents  only,  it  had  been  otherwise. 


Thompkins  versus  Thompkins.  [17U.] 

Daughters  Portions,  charged  on  Stock  and  Real  Estate,  how  to  be  raised.  See  Abr. 
Eq.  335,  336,  dc.  ;  1  Vem.  219,  336,  7.  452,  458;  2  Vem.  321.  4S8,  460,  665, 
640,  760 ;  3  Chan.  R.  190 ;  1  Salk  159. 

The  Plaintiff's  Father  by  his  Will  in  1682  devised  £500  a^pieee  to  the  Plaintiff  his 
Daughter  and  to  two  other  Daughters,  to  be  paid  at  their  respective  Ages  of  21  Years, 
or  Days  of  Marriage,  which  should  first  happen  :  The  said  Portions  to  be  raised  and 
paid  out  of  his  the  said  Testator's  Stock,  and  then  devises  the  rest  of  his  Real  Estate 
to  his  Wife  for  Life,  and  in  Lieu,  and  in  Satisfaction  of  her  Dower,  and  for  the  Main- 
tenance and  Education  of  his  Children,  and  also  for  and  towards  the  raising  and  making 
up  the  said  Portions  to  his  said  Daughters,  and  then  goes  on,  And  after  my  Debts  and 
Legacies  paid  and  satisfied,  I  give  and  devise  all  my  Lands,  Tenements^  and  UeredUa- 
menta  to  my  Son  (one  of  the  Defendants)  and  his  Heirs,  and  makes  his  Wife  and  the 
Defendant  his  Son  Executors,  and  dies,  leaving  not  in  Stock  above  the  Value  of  £100. 
The  Wife  enters,  and  the  two  other  Daughters  marrying  had  their  Portions  paid ; 
and  this  Bill  was  brought  by  the  third  Daughter  who  had  attained  her  Age  of  21  and 
was  unmarried,  to  have  her  Portion ;  the  Wife  had  been  dead  some  Time,  and  the 
Defendant  the  Son  and  surviving  Executor  insisted,  that  his  Lands  ought  not  to  be 
charged  with  the  raising  this  Portion,  in  regard  'twas  directly  ej^ressed  to  be  raised 
out  of  the  Stock  and  the  Rents  of  the  Estate  during  the  Wife's  Life  ;  and  that  if  the 
Wife  had  exhausted,  or  consumed  the  Surplus  of  the  Rents,  which  should  have  raised 
the  Plaintiff's  Portion,  she  ought  to  follow  her  Assets ;  or  however,  that  the  Plaintiff 
could  not  lay  the  load  on  his  Estate  if  the  Wife  left  no  Assets.  But  the  Court  was  of 
Opinion  that  in  this  Case  the  Defendant's  Estate  was  chai^;eable  to  make  up  the  Portion 
to  the  Plaintiff ;  for  several  Gradations  in  his  Will  shew,  that  the  Portions  were  at 
ail  Events  to  be  made  good  to  his  Daughters ;  and  therefore  he  chaives  them  on  his 
Stock,  and  afterwards  devises  them  to  be  made  up  out  of  the  Surp^  of  his  Rents 
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durmg  his  Wife's  Life,  and  afterwards  gives  the  Land  to  his  Son,  subject  thereto,  by 
deTisiiig  them  to  him  after  his  Debts  and  Legacies  paid,  which  in  a  Will  amounts  to 
a  Charge  on  his  Lands  for  Payment  thereof,  since  the  Son  by  the  Will  is  not  to  have 
tlie  Lands  'till  after  the  Debts  and  Legacies  paid ;  and  therefore  'twas  decreed  that 
an  Account  should  be  taken  of  the  Stock,  and  what  the  Proportion  thereof  (after  a 
proportionable  Deduction  for  [91]  the  other  two  Legacies)  fell  short,  should  be  miide 
up  out  of  the  like  proportionable  Surplus  of  the  Kents,  during  the  Wife's  Life ;  and 
that  if  they  fell  short,  to  be  supplied  out  of  the  Defendant's  Mtate.  But  it  was  not 
d^ennined  with  any  Clearness,  whether,  if  the  proportionable  Part  of  the  Stock, 
and  of  the  Surplus  of  the  Rents,  which  were  appointed  the  Fund,  in  the  first  Place, 
for  the  PftTiuent  of  these  Legaoiee,  were  wasted  by  the  Wife ;  whether  the  Lobs  thereof, 
u  to  the  PlaintiS's  Legacy  remuning  unpfud,  should  fall  upon  the  I^aintifi  hermlf , 
or  if  she  should,  by  Reason  of  such  wasting,  load  the  Real  Estote  so  much  the  heavier, 
to  make  good  her  Legacy  :  Though  my  Lord  Chancellor  seemed  to  incline,  that  her 
Legat^,  as  this  Case  was,  should  be  made  good  to  her  at  all  Events  out  of  the  Heal 
Estate,  in  Case  the  other  Funds  provided  for  it  proved  deficient,  or  were  wasted,  or 
at  least  so  much  thereof,  as  by  any  Misapphcation  during  her  Minority  was  lost  and 
gone  of  the  other  Fund ;  though  he  said,  from  the  Time  of  her  attaining  her  full  Age, 
it  might  perhaps  deserve  another  Consideration.  Another  Point  in  this  Case  was, 
that  the  Defendant  the  Son  had  mortgaged  this  Estate  to  some  other  of  the  Defendants, 
who  had  full  Notice  of  the  Will,  as  was  proved  in  the  Cause ;  and  whether  they  should 
be  affected  with  this  Legacy,  was  the  Question  1  Though  there  was  little  said  in 
Defence  <^  this  Point,  but  that  the  Defendants  were  only  Executors  of  the  Mortgage, 
and  knew  nothmg  of  the  Transactions  in  taking  the  Mortgage  {Q.  2  P.  Will.  439). 
And  Mr.  Vernon  argued,  that  in  this  Case,  if  there  could  be  any  Doubt  made  of  it, 
as  he  thought  there  could  not,  yet  that  the  Defendant  the  Son.^who  received  the  Money, 
TouM  be  chargeable  therewith,  and  that  the  Plaintiff  might  in  the  Nature  of  a  Cestuy 
que  Trust  prosecute  him  as  a  Trustee,  for  a  Recompence  thereto,  till  her  Legacy  paid  ; 
and  cited  the  Case  of  Chern/s  and  Ferrars  in  this  Court,  to  have  been  so  decreed  :  But 
my  Lord  Chancellor  seemed  to  turn  this  Reasoning  upon  him,  that  there  the  W^ife 
for  the  proportionable  Part  of  the  Surplus  was  but  in  Nature  of  a  Trustee,  and  the 
Plaintiff  must  e^KCt  her  Recompence  for  what  she  had  wasted  out  of  the  Assets,  and 
□ot  load  her  Sou  therewith ;  but  yet  he  was  decreed  to  an  Account,  as  before  was 
mentioned. 


LiNGEN  versus  SOUBAY.  [1716.] 

See  1  P  Will  172,  &  Abr.  Eq.  C.  176,  S.  C. 

Devite.  What  Estate  or  Interest  may  be  devised,  <£c   See  3  Lev.  427,  428 ;  1  RoL 
Abr.  378 ;  2  Salk.  237 ;  2  Chan.  Cas.  144 ;  2  Vem.  679. 

On  a  Treaty  of  Marriage,  Articles  were  entered  into,  whereby  the  Sum  of  £700, 
being  the  Wife's  Portion,  and  £700  added  to  it,  on  the  Part  of  the  Husband,  in  all 
£1400,  was  agreed  to  be  laid  out  in  the  Purchase  of  Lands,  to  be  settled  on  the  Husband's 
Life ;  Remainder  to  the  Wife  for  Life ;  Remainder  to  the  first  and  other  Sons  of  the 
Marriage  in  Tail-Male  successively ;  Rranainder  to  the  Issue  Female  of  that  Marriage ; 
Remainder  to  the  right  Heirs  of  the  Husband.  The  Marriage  takes  Effect,  the 
Husband  dies  without  Issue,  and  before  any  Purchase  pursuant  to  the  Articles,  having 
first  made  his  Will,  and  thereby  he  devises  all  his  Personal  Estate  to  the  Defendant, 
who  was  his  Wife,  and  devises  all  his  Real  Estate  to  the  Plaintiffs,  who  were  his  Nephews, 
[92]  and  one  of  them,  his  Heir  at  Law,  makes  his  Wife  Executrix,  and  takes  no  manner 
of  Notice  of  the  £1400,  and  whether  the  £1400  should  go  to  the  Nephews,  as  they 
should  have  the  Lands,  i.e.  after  the  Wife's  Death,  if  the  Purchase  had  been  pursuant 
to  the  Articles,  was  the  Question  1  It  appeared  in  the  Cause,  that  the  Wife,  at  the 
b«Bt  Computation  that  could  be  made,  had  above  £77  a  Year  by  the  Devise  to  her 
of  the  Personal  Estate,  which  was  £7  per  Ann.  more  than  she  would  have  been  in- 
titled  to,  in  Case  the  Purchase  had  been  made ;  and  therefore  'twas  decreed  the  £1400 
ns  bound  by  the  Articles,  and  should  go  to  the  Plaintiffs  as  the  Land  would  have 
done,  if  a  Purchase  had  been  made  pursuant  to  the  Articles,  and  was  in  a  Court  of 
Equity  to  be  looked  upon  as  a  Real  Estate  (see  Lucas's  R.  628),  and  well  devised  to 
the  Plaintifis  by  this  Will ;  and  though  the  Wife  could  not  be  shut  out  of  the  Provision 
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intended  by  the  Articles  for  Life,  if  she  thought  fit  to  abide  the  Articles,  vet  the 
Devke  there  of  the  Personal  Estate  being  more  than  an  Equiralent,  if  she  cnoee  to 
take  by  the  W]i,  it  must  in  this  Court  of  Equity  be  tak&a.  to  be  a  Satisfaction  of  the 
Articles  as  to  her  Right,  and  no  Manner  of  Hardship  to  her :  And  'twas  said,  as  the 

Case  was,  if  a  Purchase  had  been  made,  even  after  the  making  this  Will,  though  at 
Law  such  Lands  would  not  pass,  yet  in  this  Court  there  could  be  no  Question  but 
the  Plaintiffs  would  have  the  Benefit  thereof,  by  the  Relation  to  the  Articles.  And 
my  Lord  Chancellor  was  clear  of  the  same  Ojiinion  ;  and  Mr.  Vcmon  said,  it  had  been 
several  Times  Iield  in  this  Court,  that  if  a  Man  by  his  Will  give  several  specifick  Legacies, 
and  devises  the  Residue  of  his  Estate  to  another,  and  after  his  Circiunstances  alter, 
so  that  the  Residuary  Part  becomes  very  inconsiderable,  yet  the  Residuary  Legatee 
must  content  himself  with  it,  and  must  have  no  Assistance  from  the  specifick  Legatees ; 
no  more  shall  the  Wife,  in  this  Case,  when  the  Plaintiffs  come  to  carry  the  Articles 
into  Execution,  which  will  take  away  so  much  of  the  Personal  Estate :  And  this  being 
so  decreed  by  mv  Lord  Chancellor  Hareourt,  was  now,  on  Re-hearing,  afiGrmed  by 
my  liord  Chancellor  Cowper. 

Roach  versus  Hammond.  [1715.] 

A  Devise  of  the  Personal  Estate  to  his  Relations,  is  to  go  according  to  the  Statute  of 
Distributiona.  See  2  Vem.  106,  153  ;  3  Chan.  R.  1 ;  1  Chan.  Rep.  211,  224 ; 
2  Vem.  405,  &  710. 

A  Mmi  by  his  Will  in  1704,  devises  all  his  Real  and  Personal  Estate  to  the  Defendant, 
to  the  Use  of  his  Relations,  without  specifying  any  in  particular,  or  using  any  other 
Words,  and  makes  the  Defendant  his  Executor,  and  in  1706  died :  And  now  the 
Plaintiffs,  who  were  the  Mother  and  three  Sisters  of  the  Testator,  brought  this  Bill 
as  his  nearest  Relations,  for  a  Discovery  and  an  Account  of  the  Personal  Estate.  It 
appears  in  the  Cause,  that  the  Testator  left  no  Real  Estate ;  and  'twas  referred  to 
a  Master,  to  take  an  Account  of  the  Personal  Estate,  and  the  Plainti^  to  come  in 
according  to  the  Course  of  Distribution,  settled  by  1  Jac.  2,  c.  17.  And  'twas  agreed 
to  be  the  Rule  of  this  Court,  in  Construction  of  such  Devises  to  Relations,  that  those 
who  by  the  Statute  of  Distributions,  would  be  intitled  to  the  Personal  Estate,  in  case 
he  had  died  Intestate,  should  upon  such  general  Devises  [93]  be  let  into  the  same  Pro- 
portion :  And  my  Lord  Chancellor  said,  he  thought  it  the  best  Measure  for  settling 
Boun(b  to  such  general  Words,  imd  that  it  had  been  oftentimes  ruled  accordingly  in 
this  Court.   Andbj/  this  HuU  I  conceive  Colonel  Norton's  WiU  may  be  regidated.   W.  B. 

Beale  versus  Beale.  [1715.] 

*  SeeP.WULlVol.344,S.C. 

The  Interests  of  Daughters  Portions  decreed  for  their  Maintenance.  See  before,  p.  77, 
GreenhUVs  Case,  &  p.  90.  Also  postea,  Lord  Coventry's  Case  [Gilb.  Rep.  160],  2 
Vem.  236. 

This  was  on  a  Re-hearing ;  and  the  Case  appeared  to  be  shortly  thus  :  The  Plaintiff's 
Father  being  Tenant  for  Life,  with  Remainder  to  his  Brother  in  Tail,  prevails  with 
his  Brother  to  join  with  him  in  a  Common  Recovery,  whereby  the  Estate  was  settled 
to  the  Use  of  the  Plaintiff's  Father  for  Life ;  Remainder  to  Trustees,  during  his  Life, 
to  support  contingent  Remainders  ;  Remainder  to  such  Woman  as  he  should  happen 
afterwards  to  marry,  for  her  Life,  for  her  Jointure  ;  Remainder  to  the  first  and  other 
Sons  of  the  Plaintiff's  Father,  in  Tail-Male  successively  ;  Remainder  to  the  Brother 
in  Tail ;  Remainder  to  the  right  Heirs  of  the  Plaintiff's  Father ;  and  in  the  Deed, 
declaring  the  Uses  of  the  Recovery,  was  a  Proviso,  That  it's  held  to  be  lawful  for  the 
Plaintiff's  Father,  by  Writing  or  Last  Will,  to  charge  the  Estate  with  any  Sum  or 
Sums  of  Money,  not  exceeding  £2000,  for  the  Portion  of  Daughters  or  younger  Sons, 
to  be  paid  at  such  Times,  and  in  such  Proportions,  as  the  Father  should  direct :  The 
Father  afterwards  married  the  Defendant,  and  by  her  had  Issue  two  Daughters,  the 
now  Plaintiffs ;  and  by  his  Will,  taking  Notice  of  his  Power,  appoints  the  Sum  of  £2000 
to  be  raised  out  of  the  said  Estate,  for  his  said  two  Daughters,  to  be  paid  and  p^able 
to  them  at  their  respective  Ages  of  21  years,  or  Days  (h  Marriage,  which  should  first 
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b^^mi,  without  Baying  after  the  Death  of  hie  Wife,  or  any  other  ProviBO,  that  it  Bhould 
sot  afi^  die  Wife's  jointure  :  Then  the  Father  died  ;  and  now  this  Bill  was  brought 
hy  the  two  DsughtOTS,  who  were  under  18,  and  unmarried,  to  hare  Interest  for  their 
!  Pntions  tfll  payaUe.  My  Lord  Ghancellor  Harcourt  decreed,  that  thev  should  hare 
i  Interest,  after  the  Rate  of  £3jwr  Ce^.  for  their  Portions,  till  12  ;  and  from  thence, 
tDl  payable,  at  £4  per  Cent.  But  they  not  liking  this  Decree,  brought  on  the  Cause 
igain,  and  pressed  much  for  an  Allowance  of  £6  per  Cent,  for  their  Portions,  till  pay- 
able :  But  Lord  Chancellor  Cowper  said,  he  thought  the  former  Decree  very  tender 
in  the  Provision  thereby  made,  and  that  'twas  rather  a  Recommendation  to  the  Mother, 
to  make  them  that  Allowance,  than  a  Decree  to  charge  her  Jointure  therewith  :  But 
SQce  they  were  not  satisfied  by  that  Decree,  as  appeued  by  their  bringing  the  Cause 


charge  the  Jointress  with  Interest  thereof  in  the  mean  Time ;  but  that  the  Reason 
postponing  thereof,  till  that  Time,  being  in  Favour  of  the  Jointress,  she  ought  to 
maintain  them  out  of  the  Profits  of  her  Jointure-Lands  ;  but  in  regard  the  said  Portions 
could  not  in  Strictness  carry  Interest,  till  they  became  payable,  they  should  be  allowed 
£6  per  Cent,  on  the  [94]  same,  from  that  Time.  But  whether  the  Portions,  on  the 
Daughters  Attaining  the  Age  of  1 8  or  Marriage,  should  be  immediately  raised,  so  as  to 
charge  and  affect  the  Jointure-Estate  for  Life,  or  wait  till  her  Death,  my  Lord  said  it 
would  be  Time  enough  to  consider  of  that  when  it  became  the  Case. 


Whatshall  bar  a  Freeman's  Widow  of  her  Customary  Share.   See  [1]  Abr.  Eq.  157, 
158 ;  1  Vem.  132 ;  2  Vern.  110  ;  Vide  ante. 

On  a  Treaty  of  Marriage,  to  be  had  between  the  Defendant's  late  Husband,  Edmond 
WaUrson,  deceased,  Indentures  of  Lease  and  Release,  bearing  Date  the  15th  and  IGth 
dAugtut  1696,  by  Way  of  Settlement,  were  executed;  whereby,  in  Consideration  of 
the  said  intended  Marriage,  and  £2000  Marriage-Portion,  Lands  to  the  Value  of  £200 
psr  Ann.  were  limited  to  the  Defendant  for  Life  for  her  Jointure,  and  in  full  of  all 
Dower,  and  Title  of  Dower,  to  any  liand,  Tenements,  or  Hereditament*,  wher^f  or 
wherein  her  said  intended  Husband  was  or  should  be  seised  of  any  Estate  of  Inheritance, 
during  the  Coverture  between  them  :  And  in  the  Release,  WUliam  Waterson,  Father 
to  Edmund,  covenanted,  that  in  case  Edmund  survived  him,  that  tben  all  his  Real 
and  Personal  Estate,  whereof  he  should  die  seised  or  possessed,  should  descend  and  come 
to  Edmund,  his  Heirs,  Eizecutors,  and  Administrators.  The  Marriage  took  Effect : 
William  Waterson  dies,  whereby  some  Real  Estate,  and  a  considerable  PerBonal  Estate, 
came  to  EdmuTid  ;  then  Edmund  makes  his  Will,  and  having  no  Issue,  devises  £500 
to  his  Wife,  and  some  other  Legacies,  and  devises  the  Residue  of  hia  Personal  Estate 
to  be  lud  out  on  a  Purchase,  to  be  settled  on  the  Plaintiffs  the  Bennds,  who  were  his 
Nephews,  and  made  the  PluntifF  Athms  his  Executor,  and  dies  :  And  now  this  Bill 
was  brought  agsunst  the  Widow,  for  a  Discovery  and  Account  of  the  Personal  Estate,  and 
that  it  might  be  laid  out  in  a  Purchase  and  settled,  pursuant  to  the  Direction  of  the  Will. 
The  Defendant  by  her  Answer  says,  That  the  Husband  was  a  Freeman  of  London,  and 
that  he  dying  without  Issue,  she,  as  his  Widow,  was  intitled  to  a  Moiety  of  the  Personal 
Estate,  as  her  Customary  Share  :  And  whether  she  were  so  intitled  or  no,  was  the 
aiogie  Question  t 

For  the  Plaintiff  'twas  urged,  by  Sir  Joseph  Jekyll  and  others,  that  she  was  not ; 
for  that  by  this  Settlement  she  was  provided  for  already ;  and  by  the  Custom  of 
London,  where  the  Widow  is  compounded  with,  as  they  call  it,  she  cannot  be  let  into 
any  other  Part  of  her  Husband's  Personal  Estate :  lhat  this  was  founded  on  very 

d Reason,  that  the  Wife  may  not  depend  for  her  Satisfaction  on  the  Casualty  of 
e,  and  other  Contingencies,  whereto  this  Personal  Estate  may  be  liable ;  and  now, 
once  she  had.  in  all  Events,  secured  herself  of  a  Provision,  and  taken  out  so  much  of 
her  Husband's  Power  of  disposing,  so  she  ought  to  rest  satisfied  with  that  Provision, 
and  not  to  ask  any  more  :  That  if  this  had  not  been  intended  in  full  of  her  Customary 
Part,  there  would  have  been  Nesative  Words,  or  some  Proviso  in  the  Settlement,  that 
it  should  not  extend  to  exclude  her  of  her  Customary  Share :  That  the  Personal 
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Estate  was  under  [95]  their  GonsideratioD,  as  appears  by  the  Covenant  concerning 
the  Dispoaition  of  it,  in  case  the  Husband  survivea  the  Father  ;  and  now  the  Provision 
being  general,  must  be  intended  to  be  compleat,  and  must  exclude  her  from  any  other  ; 
and  cited  Love's  Case,  33  Car.  2  [1681-82],  and  Hancock  and  Hancock^  and  Fitt  and 
Lee,  lately  decreed  in  tliis  Court. 

But  on  the  other  Side  'twas  argued,  by  S.  Cowper  ei;  aV,  that  she  ought  not  by 
this  Setttem^t  to  be  excluded  from  her  Customary  Part :  That  if  no  Settliunent  had 
been  made,  she  would  on  her  Marriage  be  intitled  to  Dower  at  Common  Lav  out  of 
the  Real  Estate,  and  to  her  Customary  Share  out  of  the  Personal  Estate  :  That  tlus 
Jointure  came  only  in  Lieu  of  Dover  of  the  Real  Estate,  and  that  but  by  a  late  Act  of 
Parliament  27  Hen.  VIIT.  and  now  could  be  no  Recompence  for  her  Customary  Share 
of  the  Personal  Estate  :  That  she  was  intitled  to  one  by  the  Common  Law,  and  to  the 
other  by  a  Custom,  and  a  Recompence  provided ;  for  one  of  them  only  could  be  no 
Recompence  for  the  other,  which  she  claimed  by  a  distinct  independent  Title :  That 
there  being  no  Negative  Words  in  the  Deed,  made  it  the  stronger,  that  they  did  not 
intend  to  exclude  her  of  her  Customary  Share  ;  and  now  'twas  ty'd  up  barely  in  Bar 
of  her  Dower  and  Title  of  Dower ;  and  suppose  by  the  Settlement  thrae  had  been  a 
Provision  for  her  out  of  the  Personal  Estate  only,  and  that  had  been  expressed  to  be  in 
full  of  her  Share  of  the  Personal  Estate,  Would  that  have  excluded  her  from  Dover 
out  of  the  Real  Estate  %  No  more  ought  this  Jointure,  which  goes  only  in  Bar  of  her 
Dower  of  the  Real  Estate,  be  construed  to  exclude  her  from  the  custcnoary  Share  of 
the  Personal  Estate  ;  and  the  Entries  in  the  City-Books  must  be  intended,  where  the 
Composition  was  only  out  of  the  Personal  Estate  :  And  as  to  the  Cases  cited,  'twas  said 
they  were  not  at  all  to  this  Purpose,  for  the  Case  of  Hancock  and  Hancock  was  upon  a 
Settlement  of  Personal  Estate,  and  was  to  this  Effect :  A  Freeman  of  London  having 
Children  by  his  first  Wife,  and  being  about  to  marry  again,  made  a  Settlement 
of  some  Leasehold  Estate  on  his  intended  Wife,  and  the  Issue  of  that  Marriage ; 
the  Marriage  takes  Efiect,  the  Husband  dies  having  Issue,  and  a  considenoile 
Personal  Estate ;  the  ChildTen,  b^  the  first  Venter^  brought  thar  Bill  for  an 
Account  of  the  Personal  Estate,  and  insisted  it  wholly  belongeato  them,  and  that  the 
second  and  hcc  Issue  ought  to  be  excluded  from  any  Share  thereof,  Reason  of  the 
Provision  made  for  them.  Tvas  decreed,  that  this  Composition  with  his  Wife  before 
Marriage,  bound  her  ;  but  the  Children,  being  Infants,  were  left  to  make  their  Election 
when  they  came  of  Age,  whether  they  would  abide  by  that  Provision  made  for  them 
by  that  Settlement,  or  relinquishing  that,  come  in  for  their  Customary  Shares  only  ; 
And  afterwards,  on  a  Re-hearing  what  should  become  of  the  Customary  Part,  'twas 
held  to  fall  into  the  Husband's  Share  ;  and  in  case  no  Disposition  was  made  thereof 
by  him,  it  must  go  according  to  the  Statute  of  Distributions.  As  to  the  Case  of  Pitt 
and  Lee,  that  was  thus  :  A  Widower  and  Widow  being  about  to  marry,  and  having  a 
Personal  Estate  only,  by  Articles  before  Marriage  'twas  am-eed,  that  in  case  the  Husbtuid 
survived,  he  should  have  £2000  [96]  only  out  of  his  Wife's  Personal  Estate,  and  the 
Residue  to  be  at  her  Disposal ;  and  in  Case  the  Wife  survived,  then  she  was  to  have 
£2000  out  of  the  Husbuid's  Estate,  without  saying  only  or  710  more,  the  Husband 
being  a  Freeman  of  London  ;  and  his  Wife  brought  a  Bill  for  an  Account  of  the  Per- 
sonal Estate,  over  and  above  her  £2000,  and  to  be  let  into  her  Customary  Share  thereof ; 
but  'twas  decreed,  that  the  equal  Construction  of  these  Articles  must  be  to  exclude  the 
Wife  from  any  farther  Share  out  of  his  Estate,  as  he  was  expressly  excluded  from  any 
farther  Share  out  of  her  Estate  ;  and  though  the  Words  were  not  so  full  as  to  exclude 
her,  yet  the  Intent  of  the  Articles  appearing  to  be  a  mutual  Reciprocal  Agreement 
betveen  them,  for  setting  Bounds  to  each  other's  Claim,  ought  not  to  be  extended 
larger  on  the  one  Side  thak  the  other ;  and  so  'twas  decreed,  that  the  Wife  should  have 
only  the  £2000.  But  thm*  said  these  Cases  were  by  no  Means  applicable  to  the  present, 
where  the  Provision  for  the  Wife  only  was  a  Real  Estate. 

Lord  Chancellor  said,  he  thought  the  Reason  of  the  Case  very  strong  for  the  De- 
fendant ;  but  that  this  Point  may  be  settled  in  a  proper  Way,  he  desired  to  have  the 
Custom  certified,  whether  such  Jointure  before  Marriage,  being  only  limited  to  be  in 
Bar  of  her  Dower,  should  preclude  her  likewise  of  her  Customary  Share. 
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Challis  ternu  Casbobn.  [1715.] 

[S.  C.  Prec.  Chan.  407.] 

A  defective  Surrender,  dc,  made  good.    See  2  Chan.  Rep.  218 ;  2  Vera.  163,  565.  585, 
609.  680 ;  1  Vem.  132 ;  1  187 ;  &  Ante,  MapUtoft's  Case.   And  NoU  2  P. 

Will  490. 

In  this  Case  'twas  said  by  Vernon,  and  agreed  to  by  the  Court,  that  if  a  Man  has  a 
Debt  owing  to  him  by  Mortgage,  and  another  on  Bond  by  the  same  Person,  that  he 
may  tack  them  together  against  the  Mortgagor,  and  that  he  shall  not  be  let  into  a 
Redemption  without  Payment  of  both,  becatise  the  Lands  in  his  Hands  are  chargeable 
vith  the  Bond,  even  at  Law  :  And  now,  since  the  Statute  against  Fraudulent  Devises, 
the  Devise  of  the  Equity  of  Redemption  is  in  the  sajue  Case ;  he  can't  redeem  without 
Payment  of  both,  because  the  Statute  makes  such  Devise  void,  as  against  Creditors, 
and  then  the  Devisee  stands  in  the  same  Place  as  the  Heir  must  have  done,  if  no  Devise 
had  been  made  ;  but  before  that  Statute  such  Devise  would  not  be  liable  to  the  Bond- 
Debt,  no  more  than  the  Mortgagor  himself. 

Another  Point  in  this  Case  was,  that  a  Man  seised  of  some  Freehold  Estate,  and 
ako  of  Copyhold  Estate,  devised  all  his  Estate  Real  and  Personal  for  the  Payment  of 
his  Debts,  and  died  without  any  Surrender  of  the  Copyhold  Estate  to  the  Use  of  his 
Win  and  Coheir ;  this  Court  would  supply  the  Want  of  such  Surrender,  as  they  would 
have  done  if  the  Copyhold  Estate  had  been  expressly  mentioned  in  the  Will  as 
Copyhold. 

Mr.  Williams  said,  the  Master  of  the  Rolls  had  supplied  the  Defect  of  a  Surrender, 
in  the  Case  where  there  was  no  Freehold  Estate  at  all ;  and  he  thought  it  the  same 
Case  here,  where  the  Freehold  Estate  was  not  sufficient  for  Payment  of  the  Debts. 

But  the  Chancellor  said,  he  had  never  known  it  carry'd  so  far,  because  he  thought 
the  Devise  of  the  Real  Estate  did  not  shew  any  Intention  to  [97]  ^  Copyhold, 
which  in  the  Eye  of  the  Law  was  of  the  lowest  Regard,  and  looked  upon  only  as  an 
Estate  at  Will,  though  Custom  had  now  fixed  it  in  the  Copyholder ;  and  said,  unless 
they  could  shew  some  Precedents,  he  could  not  assist  them. 

A  third  Point  was,  that  the  Devisees  of  the  Real  and  Personal  Estate  were  made 
Executors  ;  and  so  Mr.  Vernon  said  'twas  a  settled  Distinction  in  this  Court,  that  they 
ought  to  apply  the  Estate  in  such  Case,  in  a  Course  of  Administration^  because  if  the 
male  was  sold  'twould  be  Personal  Assets  in  their  Hands,  ^d  then  to  Pay  a  Debt  of 
inferior  Nature  before  one  of  a  superior,  would  be  a  Detxistavit ;  but  if  they  had  not 
been  made  Executors,  then  the  Creditors  should  have  come  m  all  equally,  because  in 
Equity  all  Debts  ue  equal,  and  they  as  Tiisstees  oould  give  no  Preference,  and  would 
be  in  no  Danger  as  Executors  in  such  Case. 

But  the  Chancellor  thought  the  Accident  of  their  bemg  made  Executors  ought  to 
make  no  Difference  in  Equity,  but  that  all  Creditors  should  be  considered  equally, 
and  would  see  Precedents ;  tho'  Mr.  Vernon  said  it  had  been  a  settled  Distinction,  and 
Mveral  Precedents  in  Point. 


Basse  versus  Grey. 

[S.  C.  2  Vem.  692.] 

5J«Zy[1716].   J.  Q.  in  Court. 

An  Annuitv,  <6c.,  limited  in  Remainder.  See  2  Vem.  38,  43,  59, 195,  668.  680 ;  1  Vem. 
329 ;  2  Chanc.  C.  94 ;  1  Chanc  R.  129,  260,  419  ;  2  Chanc.  R.  66, 153 ;  1  Salk.  156. 

Sir  James  Grey  being  possessed  of  an  Annuity  of  £14  jper  Ann.  for  99  Years,  out  of 
the  Exchequer,  on  his  Marriage  covenants  with  A.  and  A  to  pay  this  £14  to  his  Wife 
Iw  her  seputtte  Use,  and  after  the  Death  of  either  of  them,  tnm  to  the  Survivor  for 
life,  and  after  the  Death  of  both,  to  the  Child  or  Children  to  be  begotten  between  them, 
»nd  in  Default  of  such|Child  or  Children,  then  to  his  own  Executors  and  Adminis- 
tnton  for  the  Residue  of  the  Tenn.  Sir  James  and  his  Lady  have  Issue  one  only  Son, 
who  Uved  to  five  and  then  died,  and  after  the  Death  of  Sir  Jarnes  and  his  Lady  the 
Plaintiff  took  out  Administration  to  the  Son,  and  brought  this  Bill  against  the  Executors 
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of  Sat  James  uid  his  Ladj  for  this  Annuity.  (The  Son  seems  to  hare  surriTed  Sir 
James  and  his  Lady.) 

And  'twas  insisted  hy  Mr.  Vernon,  that  the  Limitations  to  the  Executors  and  Ad- 
ministrators of  Sir  James  were  void,  being  after  a  Limitation  to  the  ChUd  or  Children, 
which  is  the  same  as  if  it  had  been  limited  to  the  Issue,  and  a  Settlement  of  a  Tenn  on 
Trustees,  in  Trust  to  permit  the  Father  to  recei\  cs  t  he  Profits  for  as  many  Years  of  the 
Term  as  he  should  live ;  and  after  to  permit  the  Mother  to  receive  the  Profits  for  so 
many  Years  as  she  should  live,  and  then  in  Trust  to  permit  the  Child  or  Children,  or 
Issue,  to  receive  the  Profits ;  for  the  Residue  of  the  Term  will  bear  no  Limitation  over, 
in  Default  of  Issue  or  Child,  in  Case  there  be  any  one  in  Being,  no  more  than  such  a 
Limitation  of  the  Term  itself  would  be  good  ;  for  this  would  be  to  revive  and  introduce 
all  the  Inconveniencies  of  a  Perpetuity,  which  has  been  so  long  since  e:q)loded ;  and 
the  Trust  of  a  Term  must  be  limited  in  the  same  Manner  as  thexerm  itself  vfll  bear  a 
Limitation. 

But  the  Chancellor  said,  this  being  by  Way  of  Covenant,  no  more  passed  out  of 
him  than  to  serve  the  Uses  expressed,  and  'twas  not  a  [98]  Disposition  oi  the  Annuity 
itself,  but  only  a  Covenant  to  pay  the  £14  in  such  Manner :  And  since  it  was  never 
devested  out  of  Sir  James,  he  would  not  on  this  Bill,  by  any  Pretence  of  Equitv,  tear  it 
out  of  him  or  his  Executors,  and  so  dismissed  the  Bill,  though  he  did  not  at  all  dispute 
the  Case,  if  it  had  been  a  Term,  or  the  Trust  of  a  Term,  settled  in  such  Manner  that 
the  Remainder  would  not  have  been  good ;  but  here  'twas  only  a  Covenant  to  pay 
the  £14  and  not  the  Annuity  itself,  which  was  thought  by  some  at  the  Bar  to  be  an 
over-nice  Distinction. 

But  this  Decree  seems  to  be  reasonable,  because  the  Administrator  comes  for  a 
Specifick  Performance  of  the  Covenant,  and  that  he  can't  do  who  waa  not  originally 
in  Contemplation,  or  intended  to  be  provided  for  by  the  Covenant,  but  that  the  Term 
had  actually  been  vested  to  these  Uses ;  then  tlie  Interest  of  the  Term  being  vested 
in  the  Child  and  the  Heirs  of  his  Body,  as  it  must  be,  if  the  Settlement  had  been  drawn 
according  to  the  Covenant,  then  it  must  liave  gone  to  his  Administrator. 

Casey  against  Beachfield. 

Monday,  Nov.  7,  1716.    J.  G.  in  Court. 

[S.  C.  Prec.  Chan.  411.] 

PlfuntifEs  not  to  be  examined  as  Witnesses.    Contra  of  Defendants.    See  Lucas's  K.  19. 

In  this  Case  'twas  said  by  Mr.  Vernon,  that  the  Reason  you  can't  examine  any  of 
the  Plaintiffs  as  Witnesses  in  the  Cause  is,  because  if  the  Cause  miscarries  the  Plaintifis 
will  be  hable  to  Costs,  and  therefore  their  Swearing  is  to  exempt  themselves  ;  and  'ts 
their  own  Choice  that  they  are  made  Plaintiffe,  for  without  their  Consent  they  could 
not  have  been  made  so ;  but  the  Defendants  are  forced  into  the  Cause,  and  if  their 
being  made  Parties  should  absolutely  invalidate  thar  Testimony,  it  would  be  in  the 
Power  of  any  one  who  had  a  Mind  to  oppress  another,^  and  deprive  him  of  his  Defence, 
to  make  the  most  material  Witnesses  Defendants  in  the  Cause ;  and  therefore  any 
of  the  Defendants  to  a  Suit  may  be  examined  as  a  Witness,  saving  just  Exceptions  to 
their  Credit,  Capacity,  dc. 

Parker  against  Windham  and  others. 

Wednesday,  Nov.  9, 1715.   J.  G.  in  Court. 

See  this  Case  cited  2  Peer  Will.  Ill,  by  the  Kama  of  PadeeT,  &c. 

How  far  a  Wife's  Fortune  shall  be  subject  to  the  Husband's  Administrators  or 

Creditors,  <&c. 

The  only  Question  in  this  Case  was  whether  any.and  what  Part  of  the  Wife's  Fortune 
should  be  subject  to  answer  the  Plaintiff's  Demand,  who  were  Sisters  and  Heirs  at  Law, 
uid  also  Administrators  and  Creditors  of  the  Husband  against  the  Defendant,  who 
was  Administrator  of  the  Wife  who  survived  her  Husband ;  as  to  which  the  Case  was 
thus  :  MiB.  Anne  Ash  being  intitled  to  the  Sum  of  £5500,  secured  to  her  by  a  Mortgage 
for  Years  on  the  Estate  of  Sir  Edward  Bacon,  taken  in  the  Name  of  Trustees ;  and 
likewise  to  £3000,  secured  to  her  by  a  Mortgage  for  Years  on  the  Estate  of  Sir  Humfhry 
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BriggSt  taken  in  ber  owu  Name ;  and  also  to  a  Bond- Debt  of  £400  and  to  several 
Jevels  and  other  Things  of  considerable  Value.  The  said  Mrs.  Ash  became  a  Lunatick, 
and  OQ  a  CommisBion  of  Lunacy  issued  out  of  this  Court  for  that  Purpose,  the  Custody 
of  her  Peiwn,  [99}  and  Estate  was  committed  to  one  of  the  Defendants.  Some  Time 
•iter  Philip  Parker,  Esq.  the  Plaintiff's  Brother,  by  some  Contrivance  got  the  Lunatick 
ud  married  her,  without  making  any  Settlement  or  Proviaion ;  and  for  this  Contempt 
he  and  others  concerned  in  procuring  the  Marriage  were  committed  by  this  Court 
But  the  Marriage  was  sentenced  in  the  Spiritual  Court  to  be  good,  and  that  Sentence 
afterwards  affirmed  on  an  Appeal  to  the  Delegates ;  and  'twas  ordered  at  the  same 
lime,  that  all  the  Deeds  and  Securities  relating  to  tiie  Lunatick's  Fortune  should  be 
brought  before,  and  lodged  with  one  of  the  Masters  of  this  Court,  in  order  to  secure  a 
Provision  for  the  Wife  in  Case  she  siiould  survive  her  Husbiuid ;  and  likewisa  for  the 
Children  of  that  Marriage  in  Case  there  should  be  any. 

Some  Time  after,  on  Mr.  Parker's  Application  to  the  Court,  by  Petition,  to  supers 
■edfi  the  Commission  of  Lunacy,  and  to  have  the  Wife's  Portion  delivered  to  him, 
order  was  made  the  19th  of  March  1712,  whereby  the  Commission  of  Lunacy  was 
superseded ;  but  in  Begard  of  Mr.  Parker's  Estate  was  much  incumbered,  and  he 
had  made  no  Settlement  on  his  Wife ;  'twas  at  the  same  Time  offered,  tiiat  so  much 
of  the  £5500  as  was  necessary  should  be  applied  towards  the  disencumbering  his  Estate, 
aod  the  Residue  to  be  laid  out  in  a  Purchase  of  Lands,  which,  together  with  so  much 
(A  Mr.  Parker's  Estate  as  would  make  up  £500  per  Ann.  was  to  be  settled  on  Mr. 
Parker  for  Life ;  Remainder  to  his  Wife  for  Life  for  her  Jointure ;  Remainder  to 
the  Issue  of  that  Marriage,  <i'c.,  with  a  Remainder  to  Mr.  Parker's  right  Heirs ;  and 
upon  Mr.  Parker's  making  such  Settlement,  the  Residue  of  his  Lady's  Fortune  was  to 
be  paid  and  dehvered  to  him,  and  in  the  mean  Time  lie  was  to  be  examined  on  Inter- 
rogatories touching  the  Incumbrances  on  his  Estate.  Mr.  Parker  never  comphed 
with  any  Part  of  this  Order,  but  heing  indebted  to  one  Gooding,  in  a  considerable  Sum, 
Gooding  brings  hu  Action  against  him  and  recovers  Judgment,  and  took  out  a  Fieri 
facias ;  and  thereupon  the  Mortgage  Term  of  Sir  Hum^ry  was  sold  by  the  Sheriff, 
aod  the  Debt  paid.  After  this,  Mr.  Parker  being  indebted  to  the  Plaintiff's  Sisters 
in  about  £2000  a-piece,  given  them  for  their  Portions,  does,  by  Indenture,  taking 
Notice  thereof,  assign  the  said  £5500  and  all  Securities,  and  also  all  the  Fortune  and 
Portion  belonging  to  him  in  Right  of  his  Wife,  to  Trustees,  in  Trust,  in  the  firat  Place, 
to  pay  thereout  to  the  PlaintiSs  their  Portions,  and  after  in  Trust  for  himself,  his  Execu- 
tors, Administrators,  and  Assigns.  Some  Time  after  Sir  Edward  Bacon  paid  in  £5500 
due  on  his  Mortgage ;  and  Mr.  Parker  having  not  complied  with  the  Term  of  the  last 
Order,  the  same  was  a^ain  placed  out  at  Interest,  on  a  Security  taken  in  the  Name 
(A  the  Senior  Ifaater  oi  1^  Court ;  after  which  Mr.  Parker  died  intestate,  and  without 
Issue ;  and  about  two  Years  after  Mrs.  Parker  died  likewise  intestate,  and  without 
Issue ;  whereupon  the  Plaintiffs,  who  were  Sisters  and  Heirs  at  Law  to  Mr.  Parker, 
and  also  Creditors,  as  abovementioned,  took  out  Letters  of  Administration  to  Mrs. 
Parker  the  Wife,  and  brought  a  Cross  Bill,  to  have  the  Fortune  and  Securities  de- 
livered over  to  them;  and  for  them  (being  Plaintiffs  in  the  Original  Case)  'twas 
argued, 

[lOOl  That  they  had  an  undoubted  Bight  to  this  Fortune  of  the  Wife,  not  only 
as  Creditors,  but  also  as  they  were  Representatives  and  Heirs  at  Law  to  the  Husband ; 
that  if  the  Settlement  had  been  made  pursuant  to  the  Order,  the  last  Limitation  being 
to  the  right  Heirs  of  Mr.  Parker,  would  have  carried  the  Lands  to  them ;  that  tho' 
no  Settlement  were  made,  yet  as  Representatives  to  Mr.  Parker,  they  were  entitled 
to  it ;  so  that  call  it  Land,  or  call  it  Money,  it  equally  belonged  to  the  PlaintifEs ;  that 
a  Chjte  in  Action\(l?oet  103)  belonging  to  the  Wife  may  be  released  by  the  Husband ; 
and  if  the  Trustees  for  the  Wife's  Fortune  should  pay  it  to  the  Husband,  his  Wife 
would  be  without  Remedy ;  that  a  Wife  on  her  Marriage,  is  to  forsake  Father  and 
Mother  and  cleave  to  her  Husband,  and  surely  her  Fortune  is  to  go  along  with  her ; 
that  a  Husband  may  maintain  Trover  for  his  Wife's  Goods  taken  from  her  before 
Marriage,  without  joining  her  in  the  Action  ;  so  is  2  Lev.  107,  c&c. ;  1  Mod.  25.  And 
if  a  Husband  before  Marriage  agrees  to  make  a  Settlement,  and  afterwards  makes  a 
Settlement  accordingly,  this  iutitles  him  to  all  her  Fortune,  though  'twas  standing 
out  on  the  Bond  and  other  Securities,  which  would  otherwise  survive  to  the  Wife ; 
for  this  Settlement  makes  him  a  Puichasor  of  his  Wife's  Fortune,  especially  if  it  were 
made  in  Consideration  of  that  Fortune ;  and  ther^ore  his  RopresentatiTes  shaU  go 
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away  with  it,  tho'  the  Wife  survives ;  and  this  had  been  several  Times  settled  in  this 
Court.  And  here,  tho'  no  actual  Settlement  has  been  made,  yet  the  Wife  has  had 
the  Benefit  of  her  Fortune  preserved  to  her  for  Life,  which  is  all  she  should  have  if 
the  Settlement  had  been  made.  That  she  being  dead,  and  no  Children  to  be  provided 
for,  her  Fortune  ought  to  go  over  to  her  Husband's  Family,  and  not  to  her  own.  That 
though  Ckoses  in  Action  are  assignable,  yet  such  Assignments  are  supported  every 
Day  in  this  Court ;  and  the  PlaintiiTs  in  this  Case  are  Creditors,  and  therefore  more 
strongly  intitled  to  the  Benefit  of  her  Husband's  Assignment.  That  the  Security 
being  lodged  in  the  Court  makes  no  Manner  of  Difference ;  for  the  Court  is  but  in 
Nature  of  a  Trustee  for  them,  i.e.  for  the  Husband  and  the  Wife ;  she  herself  has 
no  distinct  Property  therein  ;  but  the  Property  is  still  in  the  Wife,  and  consequently 
in  the  Husband  ;  and  a  Deed  made  by  Cestui  que  Trust,  is  binding  upon  a  Trustee  in 
a  Court  of  Equity-,  and  even  at  Law ;  if  a  Man  brings  Debt  upon  his  Wife's  Bond, 
and  recovers  Judgment,  this  alters  the  Nature  of  the  Security,  and  makes  it  the 
Husband's ;  and  so  it  has  been  lately  adjudged  in  the  King's  Bench,  where  such  a 
Judgment  was  assignable  within  the  Statute  of  Bankrupts,  for  the  Benefit  of  the 
Husband's  Creditors.  For  when  the  Husband  recovers  Judgment,  the  Debt  is 
turned  into  Bern  AdjudiceUam,  and  is  no  longer  a  Chose  va  Action ;  but  my  Lord 
Chancellor  seemed  to  think  that  such  a  Judgment  would  not  have  carried  it  to  the 
Husband's  Representatives  against  the  Wife  surviving,  if  that  had  been  the  Point  of 
the  Case. 

It  was  likewise  urged,  that  the  Order  of  the  1 9th  of  March  had  not  at  all  varied 
the  Case,  for  the  Intent  of  that  was  only  to  secure  some  Provision  for  the  Wife  ;  but 
she  being  now  dead,  that  Order  has  had  its  Effect,  and  the  Plaintiffs  who  stand  in 
the  HuuBband's  Place  ought  to  have  the  Residue  of  the  Wife's  Fortune. 

[101]  On  the  other  Side  'twas  argued.  That  by  this  Commission  of  Lunacy  the 
Property  of  her  Fortune  was  vested  in  the  Crown ;  and  this  Commission  being  in 
Force  at  the  Time  of  the  Marriage,  prevented  the  Husband's  Power  over  it ;  That 
he  had  indeed  been  very  justly  committed  for  his  Contempt  in  marrying  her ; 
but  that  would  be  a  very  insignificant  Punishment,  if  he  might  at  the  same  Time 
go  away  with  all  her  Fortune  :  That  at  least  the  Crown  had  Power  to  preserve 
the  Estates  and  Fortunes  of  Lunaticks  against  any  Disposition  of  their  own,  and 
that  Power  was  lodged  in  this  Court :  That  the  Court  had  more  than  a  bare  Custody 
of  this  Lady's  Fortune  :  That  by  the  Order  of  March  19,  1712,  Mr.  Parker  was 
not  to  have  any  Part  of  her  Fortune  till  he  made  the  Settlement  thereby  ordered  : 
That  this  was  a  Consideration  in  the  Nature  of  a  precedent  Condition,  and  he  not 
having  performed  his  Part  thereof,  had  no  Title  to  the  Fortune  :  That  the  Husband's 
Assignment  could  not  be  presimied  to  affect  the  £3000  on  Sir  Humphry  Bigg's  Mort- 
gage, the  Sheriff  having  made  an  absolute  Sale  of  the  legal  Term  on  the  Fieri  Facias 
before  that,  and  the  Vendee  by  that  Sale  was  become  the  absolute  Owner  thereof ; 
and  Mr.  Vernon  cited  a  Case  of  Burnett  against  Kinaston  (2  Vem.  401 ;  Abr.  Eq. 
G.  69),  where  a  Wife  having  a  Sum  of  £1400  out  on  a  Mortgage,  the  Husband  after 
Marriage  made  an  Assignment  of  this  Money,  and  agreed,  when  it  was  paid  in,  the 
Trustees  should  invest  it  in  the  Purchase  of  Lands,  to  be  settled  to  several  Uses  ;  then 
the  Husband  died,  and  afterwards  the  Wife  died  before  the  Money  was  paid  in ;  and 
it  was  decreed  for  the  Representatives  of  the  Wife  :  The  Reason  of  which  Case  he  said 
was,  that  the  Husband  could  not  transfer  to  Account  more  than  he  himself  had; 
that  he  had  but  a  Power  of  calling  in  this  Money ;  but  if  he  had  made  Use  of  that  Power, 
and  receiv'd  it,  the  Property  had  been  absolutely  in  him ;  that  his  Assignee  who  stood 
in  his  Place  could  have  no  other  Interest  than  the  Husband  himself  had ;  and  since 
the  Assignee  had  not  reduced  it  into  Pc^session  during  the  Husband's  Life,  the  Wife 
being  Survivor  became  intitled  to  it  as  a  Chose  in  Aciion,  and  consequently  it  must 
go  to  her  Representatives ;  and  this  he  said  was  a  Case  similar  {Q.  Abr.  Eq.  C.  68, 
69),    It  was  likewise  urged.  That  if  this  Fortune  should  go  to  the  Representatives 
of  the  Husband,  it  might  have  proved  a  very  great  Hardship  on  Mrs.  Parker,  for 
she  might  have  married  again,  and  have  had  Children,  and  they  must  have  been 
left  destitute  of  any  Provision  :  That  as  to  the  Husband's  Assignment,  it  was  general ; 
and  if  such  general  Assignment  should  prevail,  it  would  soon  put  an  End  to  the  Doctrine 
of  Real  Chattels  and  Chose  in  Action  surviving  to  the  Wife ;  for  then  'twould  be 
only  for  the  Husband,  immediately  after  Marrkge,  to  make  a  general  Assignment 
of  all  his  Wife's  Fortxine,  and  that  would  prevent  lier  taking  any  Thing  after  his  Death, 
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though  nothing  more  were  done  by  the  Husband  to  alter  the  Property  :  That  as 
the  Plaintiffs  coiild,  with  no  Colour,  have  ask'd  the  Decree  the^  are  seeking  for  against 
the  Wife  herself,  if  she  were  liTing.  no  more  ought  they  to  prevail  against  the  Defendant, 
who  is  her  Representative,  and  stands  in  her  Place.  Mr.  Vernon  also  cited  the  Case 
of  PheasaiU  and  Pheasant  (Abr.  Eq.  C.  156  ;  1  Chan.  Cas.  181),  where  a  Man  married 
I  City  Orphan  without  the  Leave  of  the  Court  of  Orphans,  and  for  this  he  was  com- 
nOSl-mitted  and  fined ;  and  that  sometimes  that  Court  has  fined  a  Man  in  such  a 
Case  to  the  full  Value  of  his  Wife's  Fortune,  and  yet  that  Court  is  of  a  much  inferior 
Jurisdiction  to  this ;  and  though  such  Proceedings  may  be  somewhat  arbitrary,  yet 
they  have  never  been  condemned  nor  prohibited;  and  ther^ore  he  submitted  to 
the  Court  whether  Mr.  Parker's  marrying  this  Lady,  who  was  under  the  Care  and 
Protflctaon  of  this  Court,  without  their  Leave,  was  not  such  a  Contempt  as  might 
smoont  to  the  Forfeiture  of  her  Fortune  :  And  'twas  urged  by  most  of  the  Defendant's 
Counsel,  that  the  Power  of  the  Crown  over  Lunaticks  was  such  a  Prerogative  as  vested 
their  Fortunes  in  the  Crown,  though  the  Committee  was  accountable  for  the  Profits 
to  the  Relations  of  the  Lunatick,  or  the  Lunatick  himself  if  he  recovered  ;  and  if  so, 
the  Portion  of  the  Wife  was  devested  before  the  Marriage,  an'i  consequently  the  Hus- 
band had  no  Power  to  dispose  of  her  Fortune  :  But  this  was  thought  by  several  to  be 
no  Law ;  and  the  Court  thought  it  erf  so  little  Weight,  that  no  Answer  was  made 
to  it 

Lard  ChaHcM&r.  As  to  the  Marriage,  that  is  out  of  the  Case,  having  had  its  Agita- 
tion in  a  proper  Court,  and  a  Smtence  i«onounced  upon  it,  and  therefore  it's  to  be  look'd 
apon  as  valid  and  good.  As  to  the  Order  of  the  19Ui  of  March,  I  think  likewise  that's 
out  of  the  Case ;  for  as  the  Husband,  if  he  had  complied  with  the  Terms  of  that  Order, 
had  been  a  Purchaser  of  his  Wife's  Fortune,  so  having  not  complied  with  it,  it's  now  as 
if  no  such  Order  had  been  made  :  So  on  the  other  Hand,  the  Wife  being  now  dead, 
and  no  Children  left,  the  Reason  of  the  Court's  interposing  is  at  an  End,  and  then  the 
£5500  being  paid  in  during  the  Coverture,  was  the  Husband's  money,  and  the  Property 
absolutely  vested  in  him  ;  and  though  the  Court  thought  fit  to  lay  their  Hands  on  it, 
and  had  Power  so  to  do,  being  in  the  Master's  Hands,  yet  that  was  only  in  the  Nature 
of  a  Caution  for  his  Wife,  and  it  was  the  Husband's  Money ;  but  the  Court  had  a  Power 
to  detain  and  keep  it  from  him,  till  he  made  such  Provision ;  but  the  Wife  being  now 
dead,  and  no  Children  to  be  provided  for,  the  Reason  of  their  keeping  the  Money  from 
him  is  at  an  End,  and  ^Squilas  sequilur  Legem,  and  must  give  it  to  the  Husband's  Re- 
presentatives, to  whom  by  Law  it  belongs.  As  to  the  £3000  on  Sir  Humphrey  Bigg's 
jbrtgage,  that  being  sold  by  the  Sheriff  on  a  Fieri  Facias  before  the  Husband's  Assign- 
ment, it  must  take  Place  against  the  Assignment,  though  perhaps  the  Defendant  may 
have  an  Equity  to  the  Remainder,  after  the  Payment  of  Goodwin's  Debt ;  for  the 
Husband  may  assign  over  a  term  or  Mortgage  for  Years,  which  he  has  in  Right  of 
his  Wife ;  and  so  he  may  likewise  the  Trust  of  such  a  Term  ;  and  this  shall  prevail 
against  the  Wife,  tho*  she  Biurive  :  And  this  will  be  different  from  the  Case  of  Burnett 
against  Kinaston  ;  for  in  that  Case  the  Mortgage  to  the  Wife  was  a  Mortgage  in  Fee, 
whieh  the  Husband  alone  could  not  dispose,  and  therefore  the  Estate  being  still  in  the 
MTife,  carried  the  Money  along  with  it  to  her  Representatives ;  but  of  a  Term  for  Years, 
or  the  Trust  of  such  a  Term,  the  Husband  hath  absolute  Power,  and  may  dispose  of 
it  without  his  Wife's  joining  with  him ;  and  therefore  this  Assignment  of  his  might 
have  been  good,  if  it  had  not  been  for  the  antecedent  [103]  Sale  by  the  Sheriff  :  But 
however,  this  Question  is  not  now  before  me,  and  till  you  bring  the  Cause  of  Goodwin^s 
Creditors,  I  shall  say  nothing  farther  in  it.  As  to  the  Bond  of  £400,  that  I  think  was 
plainly  a  Chose  in  Action,  and  must  go  to  the  Defendants  (see  before,  100,  &  2  P. 
nill.  4117),  notwithstanding  the^  Husband's  Assignment,  because  it  was  a  Thing  not 
assif^ahle  at  I>aw,  and  here  seems  no  Equity  to  support  it  against  the  Defendant ;  But 
M  to  the  Jewels,  they  must  go  t«  tlie  Pkintiffs ;  for  this  Court  receives  them  only  as 
a  Pledge  and  Caution,  and  the  Pmperty  was  still  in  the  Wife,  and  consequently  in  the 
Eosband  ;  and  here  was  no  Tort  or  tortk>us  Act  to  devest  that  Property,  and  turn 
it  to  a  Chose  in  Actum ;  for  the  Possession  of  the  Court  is  not  such  as  will  devrat  Proper- 
tiea,  and  therefore  the  Plaintiffs,  who  are  Representatives  of  the  Husband,  have  a  Bight 
to  them  Ukewise  :  and  'twas  said,  the  Difference  between  a  Bond,  and  such  like,  and  a 
Tsno  for  Years,  where  the  Husband  was  intitled  in  the  Right  of  his  Wife,  was,  that  the 
Bmd,  i£c.,  was  merely  a  Chose  in  Action,  and  not  assignable  by  Law ;  but  a  Term  for 
Yaan  was  only  a  Chattel  Real,  which  the  Husband  might  assign  without  his  Wife, 
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by  Law ;  and  so  he  might  the  Trust  of  such  a  Term,  and  consequently  the  Money  secured 
upon  it. 

Dawley  versus  Ballfrey. 

Saturdajf,  12  Nov.  1715.   J.  G.in  Coart. 

See  1  P.  Will  285  [1  Eq.  Cas.  Abr.  300],  S.  C. 

A  Legacy  to  an  Infant-Son  paid  by  the  Executor  to  the  Father,  and  afterwards  assign'd 
by  the  Commissioners  of  Bankrupts.    Vide  post,  HO. 

A  Legacy  of  £100  was  devised  to  an  Infant  of  about  10  Years  of  Age  ;  the  Executor 
paid  the  Legacy  to  the  Father,  and  took  his  Receipt :  When  the  Infant  came  of  Age 
the  Father  told  him.  he  had  such  a  Legacy  of  his  in  his  Hands,  but  could  not  pay  it 
immediately ;  but  however  he  would  not  have  him  Uouble  the  Executor  about  it,  for 
he  would  give  him  £200  for  it :  Upon  this  the  Son  rested  satisfied  for  about  14  or  16 
Years,  and  he  and  his  Father  carried  on  a  joint  Trade  together,  ai^  thm  becauue  Buik- 
rupts ;  and  upon  a  Commission  taken  out  against  the  Son,  this  L^u^y  of  £100  was 
assigned,  among  other  Things,  for  the  Bennit  of  the  Creditors :  And  the  Plaintiff, 
the  Assignee  of  this  Commission,  brought  this  WH  against  the  Executor,  to  have  an 
Account  and  Payment  of  this  Legacy. 

For  the  Defendant  'twas  insisted,  That  'twould  be  a  hardship  on  him  if  he  should 
he  obliged  to  pay  it  over  again  ;  that  he  had  already  fairly  and  honestly  paid  it  to  the 
Father,  whilst  he  was  in  good  Circumstances ;  and  if  Application  had  been  made  to 
the  Defendant  sooner  he  might  have  had  his  Recompence  over  against  the  Father : 
That  the  Father  was  the  natural  Guardian  of  his  Children,  and  such  Payments  to  him 
have  formerly  been  aUowed  good,  1  Chan.  Ca.  245,  tho'  indeed  the  Court  hath  thought 
fit  to  extend  their  Care  for  such  Children  farther,  and  disallowed  such  Payment :  But 
from  the  Circumstance  of  t^is  Case,  'twas  hoped  that  the  Defendant  wouhi  not  be 
answerable  for  it. 

My  Lord  Chancellor.  If  the  Father  had  not  made  the  Son  such  Promise,  and  the 
Son  had  required  the  Money  in  Time,  the  Case  might  have  been  more  doubtful ;  hut 
this  Promise  of  the  Father  drew  him  in  from  applying  to  the  Defendant  sooner  ;  and 
since  the  Father  [1041  had  not,  nor  could  not  make  good  his  Promise  (being  a  Bank- 
rupt likewise),  the  Reason  of  the  Son's  Forbearance  was  at  an  End ;  and  he  thought 
the  Rule  of  this  Court,  in  not  suffering  Parents  to  receive  their  Childrens  Legacies, 
was  founded  on  very  good  Reasons  :  And  therefore  lest  this  Case  might  be  cited  here- 
after as  a  Precedent,  when  the  Circumstances  attending  it  were  forgotten,  and  to  dis- 
countenance B3xd  deter  others  from  paying  such  Legacies  to  the  Parents,  though  he 
did  not  deny  the  Hardship  of  this  particular  Case,  he  affirmed  the  former  Decree  agunst 
the  Executor  (this  being  upon  a  Rehearing). 

Debuby  v^sua  Mktcalf. 
Wednesday,  16  Nov.  1715.  /.  G.  in  CourL 

[S.  C.  sub  nom.  Demainbray  v.  Metcalfe,  2  Vem.  698 ;  1  Eq.  Cas.  Abr.  324 ;  Prec. 

Chan.  419.] 

Jewels  worth  £G00  are  pawn'd  for  £200.   The  Pawnee  after  lends  divers  other  Sums 
on  the  Pawner's  Notes.   No  Redemption  without  paying  the  whole. 

This  was  a  Case  wherein  my  Lord  Cliancellor  took  Time  to  consider,  to  be  attended 
with  Precedents ;  and  it  was  shortly  thus :  A  Man  -borrows  £200  upon  the  Pawn 
of  some  Jewels  worth  about  £fi00,  and  takes  a  Note  from  the  Pawnbroker,  acknow- 
ledging tlie  Jewels  to  be  in  his  Hands  for  the  Security  of  £200.  Afterwards  the  Pawner 
borrows  at  several  Times  three  several  other  Sums  of  Money  of  the  Pawnee,  and  gives 
his  Note  for  every  S\im,  without  taking  any  Manner  of  Notice  of  the  Jewels,  and  dies  ; 
and  his  Executors  brought  this  Bill  to  redeem  the  Jewels  on  Payment  of  the  £200 
first  lent  thereon,  and  Interest :  And  the  only  Question  was.  Whether  he  should  not 
likewise  pay  the  other  Sums  secured  by  his  Testator's  Notes,  before  he  should  be  ad- 
mitted to  redeem  1  So  the  Plaintiffs  were'to  produce  Precedents,  that  the  Redemption 
might  be  on  Payment  of  the  first  Sum,  and  Interest  only,  but  could  not  find  any  Pre- 
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cedents.  And  therefore  my  fjOrd  Chancellor  now  gave  his  Opinion,  that  the  Plaintiffs 
must  pay  all  the  Money  due  on  the  several  Notes  ;  and  said,  since  there  was  no  Prece- 
dents to  guide  him,  be  thought  the  constant  Maxim  of  this  Court  sufficient  for  this 
Purpose,  viz.  That  he  who  would  have  Equity,  or  amies  here  for  Equity,  must  do  Equity  : 
And  since  the  Plaintiff  can't  have  back  these  Jewels  without  the  Assistance  of  this 
Court,  'tis  reasonable  and  just  he  should  pay  the  Defendant  all  the  Money  due  to  him ;  for 
'tis  to  be  Buppos'd  th»  Pawnee  would  not  have  lent  him  those  Sums,  but  on  the  Credit 
of  the  Pledge  he  had  in  his  Hands ;  and  said  the  nearest  Case  he  could  find  that  came 
to  this,  was  the  Case  of  Saintjohn  versus  Edford,  1  Ch.  Ca.  97,  though  he  agreed  that 
Case  might  be  distinguished  from  this,  being  between  the  Heirs  of  the  Mortgagor  and 
Sureties  :  And  tho'  (he  said)  the  Reasons  he  now  gave  for  his  Opinion  are  not  mentioned, 
in  that  Case  as  the  Reasons  of  that  Resolution,  yet  the  Case  would  very  well  admit  them, 
and  he  now  decreed  accordingly.  But  Mr.  Vernon  said,  that  if  there  had  been  any 
Creditors  of  the  Fawner  by  Bond,  or  a  Commission  of  Bankruptcy  out  against  him,  the 
Defendant  must  have  come  behind  them  for  his  Debts  on  the  several  Notes,  and  could 
not  have  tacked  them  to  the  Pawn,  so  as  to  prefer  himself  before  them  ;  but  that  not 
being  the  present  Case,  my  Lord  decreed,  that  if  the  Plaintiff  would  redeem  (the  Time  for 
Payment  being  lapsed)  he  must  ^y  all ;  and  so  as  I  was  informed,  he  hod  [105]  declared 
his  Opinion,  that  if  the  first  Sum  bod  been  secured  by  a  Mortgage  of  Lands,  he 
ihould  not  have  been  admitted  to  redeem  after  the  Day  of  Payment  was  lapsed, 
Tithout  paying  likewise  all  that  was  due  to  the  Mortgagee  on  Notes  or  Simple  Contracts ; 
otherwise  if  such  subsequent  Debts  had  been  secured  by  Bond. 

Skalb  wrnu  Sbale.  [1716.] 

SeelFeerWiU.290,S.a 

A  dsrisB  of  Personal  Things  in  Remainder  void.   See  before,  p.  79.   But  a  Devise  of 
Money  to  be  laid  out,  <£c.,  may  be  good  in  Tail,  c^c,  Q. 

Indus  Case  a  Man  being  seised  of  a  good  Real  Kstate,  and  also  possessed  of  a  consider- 
able Personal  Estate,  and  having  an  Intention  to  settle  and  secure  both  in  his  Nome, 
does  by  his  Will  in  Writing,  after  several  Legacies  and  Bequests,  give  and  devise  all  the 
net  and  Residue  of  his  Raal  and  Personal  Estate  to  the  Plaintiff,  and  the  Heirs  Male 
of  his  Body  to  be  begotten,  for  ever ;  and  for  want  of  such  Issue,  to  the  Defendant 
and  the  Heirs  Male  of  his  Body  to  be  begotten,  for  ever ;  with  like  Remainder  over  to 
several  other  of  his  Name,  and  makes  the  Defendant  his  Executor  and  dies  ;  and  now 
this  Bill  was  brought  to  have  an  Account  of  the  Personal  Estate,  and  that  the  Plaintiff 
might  enjoy  the  same  to  his  own  Use  absolutely,  the  Remainder  over  being  void ; 
and  the  Defendant  brought  a  Cross  Bill,  upon  Pretence  that  there  were  Directions  in 
the  Will  to  have  the  whole  Personal  Estate  invested  in  the  Purchase  of  Lands,  to  be 
SBttied  in  the  Kj^nner  abovementioned.  But  upon  reading  of  the  Will  my  Lord  Chan- 
edhr  was  clear  of  Opinion,  that  those  directunjs  tended  only  to  such  Part  of  the  Personal 
Estate  as  was  out  upon  Glovemment  Securities  (which  was  about  8  or  £9000),  and  for 
the  Residue  (which  amounted  to  about  14  or  £1500)  that  was  plainly  taken  no  other 
Notice  of,  than  in  the  Devise  abovementioned,  of  all  the  rest  and  Residue  of  the  Real 
and  Personal  Estate. 

And  for  the  Plaintiff  'twas  said,  that  the  Devises  over  were  absolutely  void,  and  the 
whole  vested  in  the  Plaintiff  as  not  capable  of  bearing  any  further  Limitation  ;  and 
this  Point  the  Defendant's  Counsel  gave  up. 

But  then  they  insisted,  that  the  Intent  of  the  Testator  appearing  to  be  to  continue 
the  Real  Estate,  and  the  Lands  to  be  purchased  in  the  Name  of  the  Testator,  this  Court 
would  order  that  the  Settlement  should  be  made  in  such  Manner  that  the  Plaintiffs 
mif^t  not  h&ve  Power  to  defeat  the  Remainder ;  therefore  that  the  Plaintiff  should 
be  made  but  Tenant  for  Life,  with  Remainder  to  his  first  and  other  Sons  in  Tail  Male, 
and  80  for  the  others  in  Remainder.  And  the  Attorney  General  said  the  House  of  Lords 
had  lately  made  the  like  Provision  for  the  Benefit  of  the  Issue,  that  they  might  not  be 
defeated  by  the  Father.  But  my  Lord  Chancellor  said  that  was  in  a  Case  of  Marriage 
Articles,  where  the  Intent  was  plainly  to  provide  for  the  Issue  of  the  Marriage  ;  but 
here  the  Testator  has  eipresly  given  it  to  the  Plaintiff,  and  therefore  he  thought  this 
Court  couM  not  vary  the  Limitation ;  besides  that,  t^e  Defendant  has  here  Chancery 
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for  the  Remainder,  if  the  Plaintiff  should  die  without  Issue  before  any  Recovery  suffered  ; 
and  [106]  mentioned  a  Case  where  such  a  Remainder  took  Place  by  the  Death  of  the 
Tenant  in  Tail  without  Issue,  before  he  could  compleat  a  Recovery,  and  therefore  ordered 
the  Settlement  in  this  Case  to  be  made  in  the  like  Manner,  and  the  Deeds  and  Writings 
to  be  brought  before  the  Master  for  that  Purpose. 


See  [1]  Eq.  C.  Abr.  p.  270,  and  1  Peer  Will.  291  [Prec.  Chan.  423],  S.  C. 

A.  mortgages  Lands  by  Lease  and  Release,  to  be  void,  (£c.,  on  Payment  of  Money ; 
but  no  Covenant  for  the  Payment.  And  then  settles  and  devises  the  Lands  to  his 
Wife  and  Daughter,  de. 

One  Davis  made  a  Mortgage  of  Lands  in  Wales,  by  Way  of  Lease  and  Release,  to  one 
Reynolds  and  his  Heirs,  in  Consideration  of  £300,  and  the  Proviso  was,  that  if  the 
DevisOT  his  Heirs  or  Assigns  should  on  Michaelmas  1 702,  or  at  any  Miciiaelmas  follow- 
ing, pay  to  Beynolds  his  Heirs  or  Assigns  the  Sum  of  £300  and  all  Arrears  of  Rent  and 
Interest,  which  should  be  then  due,  then  the  said  Conveyance  was  to  cease.  But  in 
this  Conveyance  was  no  Covenant  for  Payment  of  the  Money,  as  usual,  but  only  Cove- 
nants for  quiet  Enjoyment ;  and  that  the  Estate  was  free  from  Incumbrance.  Davis 
pays  the  Interest  of  this  Money  during  his  Life,  and  settles  tlie  Lands  to  the  Use  of 
himself.  Remainder  to  Mary  his  intended  Wife  for  her  Jointure,  Remainder  to  his  own 
right  Heirs  ;  after  which,  having  Issue  by  his  ^ife  one  only  Daughter  named  Maud, 
he  by  his  Will  gives  several  Legacies,  and  afterwards  devises  in  these  Words,  All  the 
Rest  and  Residue  of  my  Perso-nal  Estate  I  give  and  devise  to  my  Wife  Mary  and  my 
Daughter  Maud,  who  I  make  also  Joint  Executrixes,  as  well  to  pay  my  Debts  as  levy  my 
Debts,  and  dies.  Maud  the  Daughter  was  then  an  Infant,  and  died  soon  after,  under 
Age,  and  without  Issue :  And  now  this  Bill  was  brought  by  the  Plaintiff  and  his  Wife, 
who  was  Heir  at  Law  to  Davis,  against  Mary  his  Widow  and  Executrix,  and  against 
the  Assignee  of  the  Mortgage,  to  be  let  into  a  Redemption  of  the  Estate,  and  to  app^ 
the  Personal  Estate  in  the  Hands  of  the  Widow  and  Executrix  in  Aid  and  Exoneration 
of  the  Real  Estate,  for  the  Benefit  of  the  Plaintiff  the  Heir  at  Law. 

But  the  Lord  Chancellor  thought  this  a  quite  different  Case  from  those,  wherein 
such  Directions  had  been  given,  and  said  that  there  being  no  Contracts  for  Payment 
of  the  Money,  there  was  no  Contract  at  all  between  them,  neither  express  nor  implied, 
nor  could  any  Action  lie  against  the  Mortgagor  to  subject  his  Person,  or  to  compel  him, 
to  pay  this  Money  ;  but  that  this  was  in  the  Nature  of  a  conditional  Purchase,  subject 
to  be  defeated  on  Payment  by  the  Mortgagor,  or  his  Heirs,  of  the  Sums  stipulated 
between  them  at  any  Michaelmas  Day,  at  the  Election  of  the  Mortgagor  or  his  Heirs  ; 
80  that  here  was  an  everlasting  subsisting  Right  of  Redemption,  descendible  to  the 
Heirs  of  the  Mortgagor,  which  would  not  be  forfeited  at  Law  like  other  Mortgages  ; 
and  therefore  this  could  be  no  Equity  of  Redemption,  or  any  Occasion  of  the  Assistance 
of  this  Court,  but  that  the  Plaintiffs  might  even  at  Law  defeat  the  Conveyance  by 
performing  the  Terms  and  Conditions  of  it,  which  were  not  limited  to  any  particular 
Time,  but  might  be  performed  at  any  Michaelmas  Day  to  the  End  of  the  World. 
[107]  And  since  there  was  no  Covenant,  no  Contract  either  express  or  implied,  to  charge 
the  Personal  Estate  of  the  Mortgagor,  he  thought  there  was  no  Reason  to  lay  the  Load 
of  the  Debt  upon  that  which  was  given  to  other  Persons  ;  and  tho'  Maud  which  was 
Joint  Executrix  with  the  Defendant  was  also  Heir  at  Law  to  the  Mortgagor,  yet  he 
did  not  think  her  Moiety  of  the  Personal  Estate  ought  to  be  imployed  towards  dis- 
incumbering  this  Estate,  but  it  must  go  to  the  Defendant  as  the  surviving  Residuary 
Legatee ;  and  for  the  Egression  in  the  Will,  concerning  the  Payment  of  his  Debts, 
that  being  coupled  with  the  other  Words,  who  I  make  Joint  Executrixes,  as  well  to  pay 
my  Debts  as  to  levy  my  Debts,  shews  that  he  meant  such  Debts  only  as  belonged  to  the 
Office  of  an  Executor,  which  this  did  not,  there  being  no  Remedy  against  them  for  want 
of  a  Covenant  for  that  Purpose  ;  and  it  was  at  the  Election  of  the  Heirs  of  the  Mortgagor 
for  ever,  whether  they  would  redeem  this  Estate  or  not.  But  he  agreed,  if  a  Redemption 
were  now  to  be  of  it,  the  Defendant  having  the  Estate  for  Jointure  during  her  Life, 
must  pay  one  Third,  and  the  Plaintiff  the  Heir  at  Law  must  pay  the  other  two  Thirds 
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<rf  the  principal  Money,  and  that  the  Defendant  in  the  mean  Time  must  keep  down 
the  Interest ;  but  there  being  some  other  Points  in  the  Case  which  required  a  further 
Diaeussion,  and  might  be  properly  triable  at  Law,  my  Lord  made  no  Decree,  but  ordered 
them  to  search  for  Precedents ;  and  'twas  said  to  be  a  common  Practice  in  Wales  to  make 
Mortgages  in  this  Manner,  with  Design  to  keep  the  Estate  for  ever  in  their  Families. 


White  &  TTx'  versus  Thobnborouqh  &  al*. 

Saturday,  Nov.  19,  1715.    J.  G.  in  Court. 

[S.  C.  Prec.  Chan.  425  ;  2  Vern.  702.] 

An  Orphan's  Marriage  Portion  paid,  but  no  Settlement  pursuant  to  Agreement  after 
the  Death  of  the  Husband  and  Wife.  A  Settlement  decreed  for  the  Daughter,  dc. 
But  note  a  Diflerence  as  to  Copyhold  and  Freehold. 

Isaac  Jackson  the  Plaintiff  Mary's  Father,  being  seised  in  Fee  of  a  Freehold  Estate, 
and  also  of  a  Copyhold  Estate,  having  married  an  Orphan  of  the  City  of  London,  does, 
after  Marriage  (in  Consideration  of  £1700  which  was  her  Portion,  and  was  but  then 
paid  him),  by  Indenture  1  October  1673,  covenant  with  the  Chamberlain  of  the  City 
of  London,  and  other  Persons,  to  levv  a  Fine  of  the  Freehold  Estate  to  the  Use  of  himself 
for  Life ;  Remaindw  to  the  Issue  of  Mary  his  Wife  for  her  Life  for  her  Jointure  ;  Re- 
mainder to  the  Heirs  Male  of  his  Body,  and  the  Body  of  the  same  Mary  to  be  begotten, 
with  Remainder  to  his  own  right  Heirs ;  and  by  the  same  Indenture  covenants  to 
surrender  the  Copyhold  to  the  same  Uses ;  the  Copyhold  was  not  surrendered,  nor 
was  any  Fine  leviwi  of  the  Freehold.  After  this  he  had  Issue  by  his  said  Wife  Abraham 
his  only  Son,  and  Mary  his  only  Daughter,  and  Wife  of  the  now  Plaintiff,  and  died  ; 
after  his  Death  Mary  his  now  Widow  brought  a  Bill,  and  had  a  Decree  to  hold  the 
Estate  during  her  Life.  Abraham  the  Son  contracted  Debts  to  the  Value  of  £1400, 
ioT  which  the  Defendants  became  Securiti^ ;  and  for  better  securing  the  Payment 
of  those  Debts,  Abraham  does  by  Indenture  in  August  1714  covenant  to  levy  a  Fine 
of  hia  Freehold  Estate  to  the  Use  of  Mary  his  Mother,  who  was  then  living,  for  Life  ; 
Remunder  to  the  Defendants  for  500  Years ;  Remainder  to  himself  in  [108]  Fee ; 
and  the  Trust  of  the  Term  was  declared  to  be  for  the  Payment  of  the  £  1 400  and  Interest, 
with  a  Covenant  for  further  Assurance ;  and  at  the  same  Time  Abraham  surrenders 
his  Copyhold  Lands  to  the  same  Uses.  AJter  this  Abraham  makes  his  Will,  and  devises 
all  his  Freehold  and  Copyhold  Lands  to  the  Defendants,  for  the  better  indemnifying 
them  against  the  said  £1400  and  Interest,  and  makes  them  Executors,  and  then  goes  a 
Voy^e  to  the  East-Indies,  where  he  died  without  Issue,  leaving  the  Defendant  Anne 
his  Widow  and  Relict ;  but  no  Fine  was  ever  levied  by  him  of  the  Freehold  Estate, 
pursuant  to  the  same  Indenture ;  and  now  Mary  the  Plaintiffs  Mother  being  dead, 
the  Plaintiffs  Inwight  their  Bills  for  a  Discovery  of  the  Writings,  and  an  Account  of 
the  Rents  and  Fronts  of  the  Real  Estate,  as  belonging  to  the  Plaintiff  Mary ;  and  that 
the  Defendants  might  be  likewise  obliged  to  surrender  back  the  Copyhold  Estate  to 
her:  And  my  Lord  Chancellor  Harcourt  decreed  accordingly  for  the  Plaintiffs,  saving 
only  to  the  Defendant  Anne  Dower  out  of  the  Freehold  Estate  ;  and  the  Reason  of  this 
Decree  was,  that  he  took  the  first  Indenture  only  to  be  in  the  Nature  of  Articles  for  a 
Settlement ;  and  that  if  a  Bill  had  been  brought  to  have  carried  it  into  Execution,  the 
Settlement  would  have  been  so,  as  to  have  made  both  the  Son  and  Daughters  Purchasors 
<rf  the  rrapective  Rent«  ;  and  as  to  the  Copyhold,  that  being  intailed  by  the  Articles, 
would  not  afterwards  by  a  bare  Surrender  be  defeated,  without  a  Particular  Custom 
had  been  found  to  have  warranted  it ;  and  from  this  Decree  the  Defendants  have  now 
appealed. 

And  for  the  Plaintiffs  'twas  argued,  that  they  were  Purchasors  under  the  first  Settle- 
ment made  by  the  Father,  in  Consideration  of  £1700  paid  ;  that  though  this  Deed  was 
executed  after  Marriage,  yet  the  Portion  being  paid  at  the  same  Time,  it  would  not  be 
looked  upon  to  be  voluntary,  but  would  be  as  effectual  as  a  Settlement  before  Marriage  ; 
and  so  it  had  always  been  held,  where  the  Portion  was  paid  at  the  Time  of  making  the 
Settlement.  That  if  the  Fine  had  been  levied,  pursuant  to  the  Deed  of  Covenant,  there 
liad  been  no  Question  but  it  had  been  an  effectual  Settlement ;  and  then  Abraham 
the  Son  being  Tenant  in  Tail,  his  Covenant  to  levy  a  Fine  could  not  have  bound  his 
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iBBue,  much  less  the  Plaintiff  Many,  who  claimed  as  a  Purchaaor  by  Way  of  Remainder, 
as  Heir  of  the  Body  of  her  Father ;  that  though  no  Fine  was  levied,  yet  in  a  Court  of 
Equity  it  was  to  be  looked  on  as  if  there  were  ;  and  there  is  no  Doubt  but  if  a  Bill  had 
been  brought  by  the  Trustees  in  the  Father's  Life-time,  the  Court  would  have  obliged 
him  to  compleat  the  Settlement  by  levying  the  Fine  :  That  the  Plaintiff  Mary  was  a 
Purchasor  for  valuable  Consideration  under  this  Settlement,  and  therefore  ought  not 
to  lose  the  Benefit  of  it.  That  as  to  the  Copyhold  Estate,  that  was  actually  surrendered 
by  the  Uses  of  the  Deed ;  and  then  Abraham  being  Tenant  in  Tail  thereof,  could  not, 
without  a  particular  Custom  for  that  Purpose,  defeat  either  his  Issue  or  the  Plaintiils 
by  a  bare  Surrender ;  and  therefore  'twas  prayed  the  former  Decree  might  stand. 

[109]  On  the  oth^  Side  'twas  argued,  That  the  Defendants  were  just  Oreditors 
for  £1400.  That  if  this  Estate  was  taken  from  them,  they  might  intirely  lose  their 
Debts  :  That  the  Fine  being  levied,  pursuant  to  the  first  Deed,  the  Legal  Estate  con- 
tinued still  in  the  Father,  and  from  him  descended  to  Abraham  his  Son,  and  he  bad 
by  his  Will  devised  it  to  the  Defendants  :  That  it  was  very  extraordinary  for  the  Plain- 
tiffs to  ask  the  Assistance  of  a  Court  of  Equity  to  take  it  from  them  :  That  Abraham 
the  Son  was  but  Tenant  in  Tail  in  Equity,  and  therefore  though  he  did  not  levy  a  Fine, 
yet  that  was  not  material ;  for  a  Bargain  and  Sale,  a  Feoffment  or  Covenant,  to  levy 
a  Fine  by  such  an  equitable  Tenant,  has  been  held  sufiSdent  to  Inud  his  Issue  :  and  so 
it  was  settled  in  the  Case  of  Alee  against  Alee,  where  that  Point  came  solemnly  i& 
Debate  :  That  thougli  the  Plaintiff  c^med  by  Way  of  Remunder,  as  Heir  of  the  Body 
of  her  Father,  yet  twas  held  such  a  Remainder  as  was  actually  vested  in  the  Son  ; 
and  if  the  Settlement  had  been  prosecuted,  he  might  by  his  Fine  have  barred  not 
only  his  own  Issue,  but  also  the  Plaintiff,  and  then  his  Covenant  to  levy  a  Fine  ought 
in  Equity  to  have  the  same  Effect :  That  as  to  the  Copyhold  Estate,  there  could  be 
no  Intail  of  a  Copyhold  ;  or  if  there  could,  yet  a  bare  Surrender  by  such  Tenant  in 
Tail  has  been  always  held  sufficient  to  bind  his  Issue,  unless  some  particular  Custom 
were  foimd  that  a  common  Recovery  were  needful :  And  therefore  'twas  prayed  that 
the  Decree  might  be  reversed. 

But  my  Lord  Chancellor  said,  he  thought  these  Deeds  of  Covenant  were  to  be 
looked  upon  only  in  the  Nature  of  Articles  ;  and  then  if  a  Bill  had  been  brought  to 
carry  it  mto  Execution  in  the  Life-time  of  the  Father,  the  Court  would  have  decreed 
the  Limitation  to  have  been  to  the  first  Son  of  the  Heirs  Male  of  his  Body,  with  Re- 
mainder to  the  Daughters  and  the  Heirs  of  their  Bodies  begotten  ;  and  the  Remainder 
to  the  Heirs  of  the  Body  of  the  Father,  being  manifestly  to  let  in  the  Issue  Female  ; 
and  in  such  Ca.se,  though  the  Son  by  a  Common  Recovery  might  have  barred  the 
Remainder  to  the  Daughters,  yet  they  would  have  a  Chance  for  it,  in  Case  no  such 
Recovery  had  been  ;  whicli  pn)ve8  the  Reasonableness  of  pursuing  strictly  the  intent  of 
such  Agreement,  by  ordering  the  Settlement  to  he  actually  made  accordingly,  and  not 
to  vest  it  in  the  Son  in  Fee  ;  for  a  Tenant  in  Tail,  through  Ignorance  or  Forgetfulness, 
may  omit  to  suffer  such  a  Recovery,  or  he  may  be  prevent^  by  Death,  before  he  has 
compleated  it,  and  then  the  Remainder  will  take  Place ;  but  he  thought  in  this  Case, 
from  the  Circumstances  of  paying  the  Portion  at  the  same  Time,  and  the  Chamberlain 
of  London  being  a  Party,  that  it  was  more  than  Articles,  and  ouglit  to  be  looked  upon 
as  a  Settlement,  though  lie  said  'twas  a  very  infirm  and  impenect  one  :  But  taking 
it  as  a  Settlement,  then  by  the  Ijiniitations  thereof,  as  they  now  stand,  tliough  the  Son 
would  have  both  Estates  in  him,  and  miglit  have  barred  them  by  a  Fine,  yet  this 
Covenant  to  levy  a  Fine  only,  can't  affect  the  Plaintiff,  wlio  now  derives  her  Title, 
not  under  the  Son.  but  as  Heir  of  the  Body  of  her  Father ;  and  so  she  is  in  Paror 
mount  the  Estate  in  Tail  Male,  which  the  Son  took.  But  as  to  the  Copyhold  Estat«, 
that  could  not  be  looked  upon  as  a  [110]  Fee-Simple  conditional  (which  the  Counsel 
for  the  Plaintiff  contended  for),  not  being  able  to  support  it  as  an  Intail  (and  that  the 
Son  could  not  alien  it  before  the  Condition  performed,  by  having  of  Issue) ;  But  my 
Lord  said,  this  could  not  be  imported  by  no  Means ;  for  that  every  Body  knew  Copy- 
holds were  at  first  but  a  kind  of  Tenure  in  Y ilbnage,  and  in  respect  of  their  base'  Nature 
were  determinable  at  the  Will  of  the  Lord,  though  now  indeed  they  have  been  supported 
and  hardened  by  Time  ;  but  prirmi  facie  it  must  be  taken,  that  a  Surrender  by  such 
Tenant  in  Tail  will  bind  his  Issue,  without  a  particular  Custom  was  found,  that  there 
ought  to  have  beeti  a  Common  Recovery  ;  and  that  not  appearing  in  the  Case,  he 
thought  tlie  Defendants  had  a  good  Title  to  the  Copyhold,  and  therefore  reversed 
the  former  Decree  as  to  tlie  Freehold,  and  thought  the  Defendants  having  the  Estate 
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in  Law  in  them  by  the  Devise,  and  being  just  creditors,  ought  not  to  have  tliis  Estate 
taken  from  them  by  the  Assistance  of  a  Gourtjof  Equity,  and  thought  the  Distinction 
of  an  infirm  Settlement  unintelHgib]e.  Note  :  In  this  Case  the  £>efendant8  themselves 
had  by  their  Answer  plainly  coniess'd,  that  they  had  Notice  of  the  first  Deed  at  tlie 
Time  they  became  Securities,  and  took  the  Covenant  to  levy  the  Fine. 

Thomas  versus  Terry.  [1715.J 

l:^e  [1]  Abr.  Eq.  C.  139,  S.  C. 

A  Mortgage,  without  any  Covenant,  to  repay  the  Principal,  &c. 

A  Idan.  borrows  a  Sum  of  Money  on  the  Mortgage  of  a  Ship,  and  covenants,  that 
whatever  Money  the  Mortgagee  should  advance  for  the  Insurance  of  the  Ship  in  a 
Voyage  she  was  then  about  to  make,  that  he  would  repay  it ;  but  there  was  no  Cove- 
nant for  the  Repayment  of  the  principal  Money  itseu.  The  Mortgagee  insures  the 
Ship,  and  the  Mortgagor  repaid  him  Uiat  Money,  ^en  the  Ship  proceeds  on  her 
Voyage,  and  returns  home  ;  and  being  ^terwarde  to  go  out  again  on  another  Voyage, 
the  Mortgagee  treated  with  a  Person  concerning  the  Insurance  thereof,  but  could 
not  agree  for  the  Rate  ;  and  thereupon  the  Ship  went  out,  and  was  lost  in  the  Voyage  : 
And  now  between  the  Mortgagee  and  the  Mortgagor's  Executors,  the  Question  was. 
Whether  the  Mortgagee  shoiud  come  in  for  his  principal  Money  as  a  Creditor  by  Simple 
Contract  7 

And  'twas  argued,  that  he  ought  not,  because  there  was  no  Covenant  for  Payment 
of  the  Mortgage-Money  ;  so  that  he  must  be  supposed  to  rest  himself  on  the  Ship  only 
for  the  Security,  and  that  being  lust,  so  is  his  Money  too.  But  on  the  other  side,  'twas 
argued  by  Mr.  Vernon,  that  if  he  had  taken  no  Security  at  all,  he  had  then  without 
QoBation  been  a  Creditor  on  Simple  Contract ;  and  surely  the  takirig  Security  ought 
not  to  put  him  in  a  worse  Condition,  especially  now  that  the  Security  being  lost,  his 
Debt  rests  wholly  on  the  Simple  Contract :  And  my  Lord  Chancellor  Harcourt  was 
al  the  same  Opinion,  and  pronounc'd  his  Decree  accordingly. 

[Ill]  Teott  versus  Vernon.  [1715.] 

[S.  C.  Prec.  Chan.  430 ;  1  Eq.  Ca.  Abr.  198 ;  2  Vern.  708.J 

What  Words  in  a  Will  shall,  by  Implication,  bind  the  Real  Estate  to  pay  Debts 

and  Legacies, 

A  Man  being  seised  of  a  Real  Estate,  and  also  possessed  of  a  Personal  Estate,  makes 
his  Will  in  Writing,  and  thereby  devises  by  these  Words  :  Imprimis,  1  devise  all  my 
Dd^,  Legacies,  and  Funerals  shaXl  he  paid  and  satisfied  in  the  first  Place.  Item,  I 
mU  and  devise  ;  and  then  proceeds  to  dispose  of  his  Real  and  Personal  Estate  :  And 
now  his  Personal  Estate  not  being  sufficient,  the  Question  was,  Whether  that  Clause 
in  this  Will  shouU  amount  to  a  Charge  of  the  Real  Estate  for  the  Payment  of  his  Debts, 
Legaci^,  and  Funerals  1  And  my  Lord  Chancellor  Cowper  was  clear  of  Opinion,  it 
shoukl ;  for  as  to  his  Debts,  'twas  but  natural  Justice  they  should  be  paid  ;  and  his 
Personal  Estate  should  have  been  liable  to  the  Payment  thereof,  whether  he  had  given 
any  Directions  about  them  in  his  Will  or  not.  When  therefore  he  wills  and  devises 
that  im  Debts,  Legacies,  and  Funerals  shall  be  paid  and  satisfied  in  the  first  Place, 
these  Words  must  be  intended  to  give  a  Preference  for  those  Purposes  to  any  other 
whatsoever  :  And  since  he  does  not  devise  his  Real  or  Personal  Estate  to  any  Person 
in  particular  for  those  Purposes,  the  Persons  who  come  within  that  Description 
must  be  supposed  to  be  in  his  View  ;  and  it  must  be  taken  as  a  Devise  for  the  Benefit 
of  L^atees  and  Creditors,  preferable  to  any  Disposition  whatsoever,  either  of  his  Real 
or  Personal  Estate,  and  consequently  both  of  them  are  made  liable  thereto. 
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PaGEIT  versus  UOSEINS. 

Wednesday,  Fd>.  9,  1715.   /.  G.  in  Court. 

The  Benefit  of  Marriage  Articles  decreed,  Ac 

Peter  Whitcomhe,  being  a  Freeman  of  London,  and  having  Issue  two  Daughters 
only  by  a  former  Venter,  makes  his  Will,  and  devises  thereby  £6000  a-piece  to  his  two 
Daughters,  makes  his  second  Wife  Executrix,  and  dies :  The  Widow  after  his  Death 
proves  his  Will,  and  on  a  Treaty  of  Marriage  to  be  had  between  her  and  Sir  Sennet 
Hoskins,  she  gives  in  an  Estimate  of  Mr.  Wkitcombe's  Personal  Estate,  amounting 
to  about  £1 8,000,  whereof  £6000  being  her  own  Share,  she  had  taken  Tallies  and  Orders 
to  that  Value  in  her  own  Hands,  and  produces  them,  in  order  to  have  a  Settlement 
made  on  her  b^  Sir  Bennel  Hoskins,  adequate  to  that  Value.  Thereupon  by  Articles 
reciting  a  Marriage  intended  to  be  had  between  her  and  ^r  Bennet  Hmkins,  and  that 
'twas  computed  her  Fortune  upon  the  Account  would  come  out  to  be  £6000,  Sir  Benwtf 
in  Consideration  thereof,  agrees  to  settle  upon  her  by  Way  of  Jointure  £600  per  Ann. 
for  Life  ;  and  that  she  at  the  same  Time  makes  an  Assignment  of  the  Dower  she  was 
intitled  to  out  of  Mr.  Whitcombe's  Real  Estate,  to  Trustees,  in  Trust  to  make  good 
any  Loss  or  Deficiency  that  might  happen  in  the  Assigning  of  her  £6000  Fortune. 
The  Marriage  takes  Effect,  and  Sir  Bennet  receiving  the  £6000,  settles  £600  per  Ann, 
on  his  said  Wife  for  Life,  pursuant  to  the  Articles :  And  it  happening  afterwards, 
that  a  Loss  of  £12,000  really  befel  Mr.  Wkitamlie's  Personal  Estate,  this  Bill  was  now- 
brought  by  tlie  Daughters,  after  [112]  the  Death  of  my  Xiady  Hoskins,  and  Sir  Bennet, 
who  survived  her,  against  the  Plainti£.  who  had  taken  out  Letters  of  Administratscm 
to  Sir  Bennet,  for  an  Account  of  his  Personal  EsUite,  and  to  have  a  proportionable 
Recompence  thereout,  for  their  Shares  of  the  £6000,  that  being  now,  as  the  Case  fell 
out,  all  the  Personal  Estate  Mr.  Whitambe  had  left ;  and  'twas  decreed  accordingly 
by  my  Lord  Harcourt,  on  a  general  Account :  But  afterwards,  on  a  Rehearing,  his 
Lordship  varied  that  Decree,  and  directed  an  Account  of  the  Personal  Estate  (exclusive 
of  the  £6000) ;  from  which  Decree  the  Plaintiffs  now  appealing  to  my  Lord  Chancellor 
Cowper;  'twas  insisted  on  for  the  Plaintiffs,  that  they  ought  to  have  an  Account  of 
the  Personal  Estate  at  large ;  that  if  they  should  not  have  this  Account,  they  would 
be  intirely  defeated  of  their  Portions ;  that  this  £6000  was  all  that  was  left,  and  Sir 
Bennet  having  Notice  that  it  was  subject  to  an  Account,  ought  to  be  affected  with  it, 
especially  as  tiie  Case  is,  where  he  has  provided  himself  of  a  Recompence,  in  Case  of 
a  Loss  or  Insufficiency ;  that  otherwise  it  would  be  in  the  Power  of  any  Womui  who 
was  EzMutrix,  to  give  away  all  her  Testator's  Assets  with  herseU  in  Marriage,  and 
so  defeat  such  Creditors  of  their  Debts ;  the  Consequence  whereof  would  be,  that  none 
from  henceforth  would  run  the  Hazard,  and  so  no  Woman  could  be  made  Executrix  : 
And  though  Sir  Bennet  is  in  the  Nature  of  a  Purchaser  of  this  £6000  by  his  Settle- 
ment, yet  he  appears  to  be  a  Purchasor,  with  full  Notice,  and  therefore  his  Assets 
ought  to  be  liable  to  the  Plaintiffs  Satisfaction ;  and  cited  2  Vent.  360,  Hodges 
versus  Wadinton. 

On  the  other  Side  'twas  argued  by  Mr.  Vernon  and  others,  that  if  an  Executrix 
commit  a  Devastavit  and  marries,  the  Husband  shall  be  liable  at  Law,  even  during  the 
Coverture,  to  make  it  good ;  but  after  her  Death  no  Suit  can  be  maintained  against 
him  at  Law,  whatever  Fortune  he  had  with  her :  That  in  Equity  it  has  hoea  hdd, 
that  any  apeciffck  Assets  of  the  Wife  s  T^tator's  may  be  followed  m  the  Hands  of  her 
Husband,  after  her  Death ;  so  for  any  Thing  he  has  merely  in  Right  of  his  Wife,  he 
shall  be  liable  in  this  Court,  so  far  as  that  extends,  to  ^Lake  good  any  Devastavit  com- 
mitted by  his  Wife  :  But  for  the  Fortune  at  large  of  the  Wife's  'twas  never  carried  so 
far,  as  to  charge  the  Husband  on  Account  thereof  after  her  Death ;  especially  where 
the  Husband,  as  in  this  Case,  was  a  Purchaser  of  his  Wife's  Fortune  for  a  valuable 
Consideration,  by  making  a  Settlement  on  her :  That  if  the  Wife  before  Marriage 
had  sold  those  Tallies  and  Orders  to  a  Stranger,  and  wasted  the  Money,  the  Plaintiff 
could  never  have  come  against  the  Purchasor  for  a  Recompence  :  That  the  Husband 
was  eqiudly  a  Purchasor  in  this  Case,  and  ought  not  to  be  affected  with  the  acddental 
Loss,  which  has  since  happened  in  Mr.  W'hifcombe's  Assets  :  That  if  it  should  be  other- 
wise, there  would  be  no  dealing  with  an  Executrix ;  and  where  a  Woman  was  made 
Executrix,  she  must  never  expect  to  marry.    But  my  Lord  Chancellor  said,  that  Sir 


Digitized  by 


ens.  BEF.  1I& 


BURTON  V.  HASTINGS 


79 


Benwt  Hoskins  taking  Notice  in  the  very  Articles  that  the  £6000  was  Part  of  her  first 
Husband's  Personal  Estate,  and  that  too  upon  Account  open  and  unliquidated,  he 
came  in  as  a  Purchasor  thereof,  subject  and  liable  to  [113]  the  Terms  of  the  Purchase, 
uid  can  be  intitled  to  it  no  other  Way.  He  does  not  take  it  as  a  stated  Bquidated  Sum, 
whereto  his  Wife  was  intatled ;  but  as  so  much,  which  upon  the  Account  might  be 
coming  to  her ;  uid  therefore  takes  it  subject  to  the  Event  of  the  Account,  and  has 
acoordinglT  provicbd  himself  a  Recompence,  in  Case  it  should  fall  out  to  be  leas ;  and 
therefore  ne  thought  the  second  Decree  which  excluded  the  £6000  was  wrong,  and 
that  the  first  Decree  was  right  and  ought  to  stand  ;  but  Mr.  Vernon  seemed  to  be  very 
much  dissatisfied  with  the  Decree,  and  apprehended  the  Consequence  might  be  very 
dangerous  to  Persons  who  should  deal  with  Executrixes  for  Purchase  of  their  Testators 
Assets.  But  my  Lord  Chancellor  said  that  Inference  could  not  be  made  in  this  Decree, 
which  was  founded  wholly  upon  the  Circumstances  of  the  Case. 

Note  :  Mr.  TcUbot  told  me  he  remembered  a  Case,  when  the  now  Chancellor  had 
the  Seals  before,  where  an  Executor  being  possessed  of  a  Term  for  Years  in  Right  of 
he  Testator,  and  being  indebted  to  one  in  a  Sum  of  Money  on  his  own  Account,  agreed 
with  his  Creditor  for  the  Sale  of  his  Term,  and  that  the  Debt  should  be  discounted 
out  of  the  Purchase  Money ;  yet  upon  a  Bill  brought  against  him  by  the  Creditors  of 
the  Testator  he  was  not  allowed  to  sink  his  own  Debt,  and  was  decreed  to  pay  the 
Money,  because  he  purchased  with  full  Notice.  That  this  was  a  Testamentary  Estate, 
and  nothing  came  mto  the  Executor's  Hands  as  an  Equivalent  for  it  to  make  up  the 
Quantum  of  his  Testator's  Assets ;  and  he  thought  the  principal  Case  here  very  much 
resembled  that,  because,  though  Sir  Bennst  be  a  Purchasor,  yet  with  Regard  to  the 
Plainti&  who  have  Demands  out  of  this  £G000,  the  £600  per  Ann.  settled  in  Considera- 
tion thereof  on  the  Wife  for  her  Jointure,  does  not  come  into  her  Hands  as  an  adequate 
KecompeDce  or  Consideration  for  the  £6000  which  she  has  parted  with,  and  said  he 
was  much  satisfied  with  the  Reason  of  the  Decree  in  the  other  Case,  uid  thought  the 
prindpal  Case  not  unlike  it. 

BuETON  versus  Hastincb.  [1715.] 
See  Abr.  Eq.  C.  393,  S.  C. 

Marriage  Artides. — A  Remainder. — A  Remainder  to  the  Issue.— But  the  Settlement 

is  a  Remainder  in  Tail  to  the  Wife. ' 

On  a  Treaty  of  Marriage,  Articles  were  entered  into  for  settling  of  the  Lands  in 
Question  to  the  HuslHmd  for  Life ;  Remainder  to  the  Wife  for  Lite ;  Remainder  to 
Trustees  to  preserve  contingent  Remainders,  with  Remainder  to  the  Heirs  of  the 
Body  of  the  Wife  by  the  Husband  to  be  batten,  with  other  Remainders  over ;  the 
MuTiage  took  Effect,  and  a  Settlement  was  made  to  the  Husband  and  Wife  successively 
for  Life ;  Eemainder  to  Trustees  to  preserve  contingent  Remainders ;  Remainder  to 
the  first  Son  of  that  Marriage,  and  the  Heirs  of  the  Body  of  such  first  Son  ;  and  so  to 
the  second  and  other  Sons  of  that  Marriage  in  like  Manner,  with  a  Remainder  to  the 
Heirs  of  the  Body  of  the  Wife,  by  Iter  said  Husband.  They  had  Issue  one  Daughter 
only,  then  the  Husband  died,  and  the  Wife  married  a  second  Husband,  and  they  both 
joined  in  a  Fine  and  Recovery,  by  which  the  Daughter  being  at  Law  devested  of  her 
Inheritance,  brought  this  Bill  to  carry  the  Articles  [114]  into  Execution  ;  for  that  by 
the  Settlement,  Care  was  taken  of  the  Sons,  pursuant  to  the  Intent  of  the  Articles, 
but  no  Care  was  taken  of  the  Daughters,  in  Regard  the  Limitation  to  the  Heirs  of  the 
Body  of  the  Mother,  by  the  first  Husband,  made  her  Tenant  in  Tail  general,  and  con- 
Hqumtly  at  Liberty  to  defeat  her  Daughters,  as  she  has  now  done  by  this  Jl^e  and 
ReooveiT,  which  was  contrary  to  the  Intent  of  the  Articles,  which  were  to  make  an 
efiectuaf  Prorisbn  for  all  the  Issue  of  that  Marriage. 

But  my  Lord  Chancellor  said,  if  no  Settlement  had  been  made,  and  they  had  then 
come  hither  to  have  inforced  the  making  of  one  pursuant  to  the  Articles,  there  this 
Court  would  have  taken  Care  the  Daughters  should  have  been  likewise  secured  of  the 
Provision  intended  by  the  Articles,  by  limiting  a  Remainder  to  the  Daughters,  and 
the  Heire  of  their  Bodies  to  be  begotten,  on  failure  of  Sons ;  but  here  a  Settlement 
being  actually  made  and  accepted  by  the  Parties,  though  a  Provision  be  for  the  Sons 
stricter  than  the  Articles  themselves  imported ;  yet  the  next  Remainder  being  limited 
iit  the  very  Terms  of  the  Articles,  he  could  now  make  no  Alteration  in  it ;  though  Mr. 
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Vemon  o£tered  a  Difference  where  a  Settlement  was  made  before  Marriage,  and  where 
after.  That  where  it  was  before,  thia  Court  could  not  interpose,  as  they  could  where 
'twas  aitoT  Marriage ;  yet  the  Court  had  no  Regard  to  this  Distinction,  but  too  hastily 
diunissed  the  BilL 

Nandie£  versus  Wilkes. 

Friday,  May  4,  1716.   /.  G.  in  Court. 

See  [1]  Abr.  Eq.  C.  393.  S.  C. 

The  Condition  of  a  Bond  on  a  Marriage  Treaty  decreed  for  securing  the  Issue. 

On  a  Treaty  of  Marriage  between  the  Defendant  and  the  Plaintiff  Joanna,  the  De- 
fendant entered  into  a  Sond  to  the  Plaintiff  Josej^  Father  of  the  Flamtifi  Joanna, 
with  Condition,  to  surrender  certain  Copyhold  Lands  to  the  Use  of  himself  for  Life ; 
Remainder  to  the  Plaintiff  Joanna  for  Life ;  Remainder  to  the  Heirs  of  their  two 
Bodies  to  be  begotten,  with  Remainder  to  the  Heirs  of  the  Husband.  The  Marriage 
took  Effect,  and  now  this  Bill  was  brought  against  the  Husband  to  compel  a  Surrender, 
pursuant  to  the  Intent  of  this  Bond ;  and  the  Husband  making  Default  at  the  Hearing, 
it  was  decreed  that  a  Surrender  should  be  made  to  the  Use  of  himself  for  Life  ;  Re- 
mainder to  the  Use  of  the  first  and  other  Sons  in  Tail  General,  with  a  Remainder  to 
the  Daiighters  of  their  two  Bodies,  to  be  begotten  in  Tail  General ;  and  that  in  the 
mean  Time  'till  such  Surrender  was  made,  the  Court  declared  that  the  Copyhold  Lands 
should  be  held  and  injoyed  according  to  these  Uses.  Note :  this  Decree  was  on  a 
Bond,  where,  though  the  Penalty  seems  to  have  been  the  only  Sanction  intended  for 
securing  the  Performance  of  tlie  Condition ;  yet  a  speoiffok  Execution  was  decreed, 
imd  in  such  a  Manner  too  as  effectually  to  secure  the  Issue  from  being  defeated  by 
making  them  Purchasors. 

'  [116]  SiMFBOK  versus  Hornbt.   Vide  post,  120i 

October  19,  1716.   /.  G.  in  Court 
Of  Devises  by  Implication  to  a  Son,  Daughter  or  Grandson. 

The  Question  in  this  Case  arose  upon  the  Will  of  one  Mr.  Addison,  who  having  a 
Wife  and  only  two  Daughters,  devised  Lands  in  several  Towns  to  his  Wife  for  Life  for 
her  Jointure ;  and  afterwards,  towards  the  Close  of  his  Will,  devises  all  his  Lauds, 
Tenements  and  Hereditaments,  after  the  Death  of  his  dear  Wife,  to  his  Daughter 
Bridget  and  the  Heirs  Male  of  her  Body  ;  and  for  want  of  such  Issue,  to  his  Daughter 
Jane  (who  was  his  eldest,  but  had  disobliged  him  by  marrying  improvidently)  and  her 
Assigns,  during  her  natural  Life,  and  after  her  Death  to  her  first  and  other  Sons  in 
Tail  Male  successively,  with  several  Remainders  over.  Bridget  dies  m.  her  Fatbier's 
Life-time,  leaving  Issue  a  Son,  whom  the  Gruidfather  took  into  his  own  House,  and 
expressed  much  Kinihiess  for  him.  Afterwards  the  Grandfather  adds  a  Codicil,  which, 
b^^  thus :  A  Codicil  to  be  annexed  to  WiU ;  and  by  that  he  gave  some  Part  of 
a  Leasehold  Estate,  which  by  his  WiU  was  given  to  his  Daughter  Bridget,  to  her  Son, 
adds  another  Trustee  for  some  Charities  he  had  given  by  his  Will,  and  duly  executed 
this  Codicil ;  but  the  Codicil  was  not  actually  annexed  to  his  Will,  so  that  the  Execution 
of  that  could  not  amoimt  to  a  RepubUcation  of  the  Will ;  and  now  the  Questions  were, 

First,  Whether  the  Wife  took  an  Estate  for  Life  in  the  Lands  remuning  undisposed 
of,  by  Implication  1 

Secondly,  Whether  tUe  Son  of  Bridget  could  take  at  all  1 

As  to  the  first  Point  the  Court  seemed  pretty  clear,  that  the  Wife  took  no  Estate 
for  Life  by  Implication,  because  the  Implication,  which  shall  disinherit  an  Heir  at  Law, 
must  be  necessary ;  and  here  is  no  necessary  Impllcatutn,  though  the  Daughters  were 
Heirs ;  because  it  may  be  intended  only  of  those  Lands  which  were  before  expressly 
devised  to  the  Wife  for  Life  ;  so  that  they  could  not  have  them  'till  after  her  Death  : 
but  for  the  others  they  could  have  them  immediately ;  and  therefore  the  Will  shall 
be  taken  distributively,  according  to  the  Case  of  Coofc  versus  Gerrard,  1  Saund.  108 ; 
1  Lev.  212. 

As  to  tbe  second  Point  'twas  argued,  that  the  Son  of  Bridget  could  take  nothing 
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in  this  Case ;  chat  as  in  the  Case  of  Brett  and  Migden,  the  Wordfi  Heir  of  the  Body  were 
ffioly  to  express  the  Quality  of  the  Estate ;  likewise,  that  as  in  one  Case  the  Devisee  was 
intended  to  take  a  Fee-Simple,  bo  in  this  Case  the  Devisee  was  intended  to  take  a  Fee- 
TaO ;  and  in  either  Case,  the  Words  Heirs  or  Heirs  Male  of  the  Body  aro  a  Description 
or  Designatton  of  the  Person  who  was  to  take  by  Purchase  ;  that  as  in  the  Case  of  such 
a  Devise  in  Fee,  the  first  Taker  might  immediately  dispose  and  give  it  away  from  his 
Heirs ;  so  might  the  Devisee  in  this  Case  too  by  proper  Conveyances.  That  this  Point 
has  been  long  since  settled  in  Hartop's  Case,  in  Gro.  £liz.  243,  and  in  Fuller  and  Fuller's 
Case  the  same.  Coke,  243.  That  this  was  held  clear  likewise  in  my  Lord  Lansdovm's 
j  Case,  lately  in  the  King's  BeitZk,  where  my  Lord  of  Bath  devised  Lands  to  Bernard 
Granville  and  the  [116]  Heirs  Male  of  his  Body ;  and  Bernard  dying  in  the  Life-time 
of  the  Testator,  my  Lord  of  Bath  afterwards  made  a  Codicil,  and  the  Will  and  Codicil 
lying  both  t(^ther  on  the  Table,  my  Lord  took  up  the  Codicil  and  said,  this  is  my  WUl, 
and  then  published  it,  and  executed  it  in  the  presence  of  three  Witnesses,  and  when 
he  had  done  put  both  the  Will  and  Codicil  together  in  a  Box ;  and  yet  in  that  Case 
'tvas  held,  tt^t  the  making  the  Codicil  was  no  Hepublication  of  the  Will,  being  not 
affixed  together ;  and  then  the  Heirs  Mala  of  the  Body  of  Granville  could  not  take ; 
no  more  can  they  in  this  Case,  without  admitting  the  making  such  Codicil  might  amount 
to  a  Repubhcation  ;  yet  while  the  W^ords  of  the  Will  continued  as  they  were,  the  Heirs 
Male  of  the  Body  could  take  no  more  than  a  Grandson  could  take  as  Hon  by  such  Re- 
publication, according  to  the  Case  of  Stead  and  Bernard,  1  Vent.  341  ;  2  Mod.  213,  <&c. 
That  a  Codicil  was  a  distinct  Instrument  of  itself,  and  if  the  making  of  that  should  amount 
to  a  Republication  of  the  Will,  it  would  intirely  elude  the  Statute  of  Frauds  and  Pei^ 
juries ;  that  in  my  Lord  Lansdovm's  Case  indeed,  upon  the  Importunity  of  gneX  Counsel, 
a  ^ncial  Verdict  was  ordered  to  be  found,  the'  the  Court  was  clear  of  their  Opinions 
as  to  the  Points,  and  that  was  afterwards  agreed  by  the  Parties ;  that  in  2  Sid.  53,  78, 
79,  a  like  Devise  to  four  Daughters  was  held  void  for  a  fourth  Part,  by  the  Death  of 
one  of  the  Daughters  in  the  Life-time  of  the  Testator ;  and  so  likewise  was  the  Case  of 
Pojiham  against  Bamfield  (see  Abr.  Eq.  C.  1 08)  in  this  Court.  And  my  Lord  Chancellor 
was  clear  of  Opinion  that  the  Codicil  in  this  Case  could  not  help  them ;  but  he  said, 
the  Construction  of  I^aw  in  these  Cases  was  extremely  rigid  and  severe ;  that  tlie  testator 
in  this  Case  must  certainly  mean,  that  Jane  should  have  nothing  whilst  there 
remained  any  Issue  Male  of  Bridget ;  that  the  Words,  arid  for  want  of  such  Issue,  were 
not  to  be  taken  as  Words  of  Course,  but  carried  a  plain  Intention  to  give  it  to  the  Issue 
Male  oi  Bridget ;  that  he  would  consider  of  the  Will,  and  if  any  Thing  could  be  found 
to  distin'^uish  this  Case  from  those  that  hare  been  cited,  he  would  give  Relief  for  a 
Moiety ;  but  if  not,  the  Cases  were  so  strong  that  he  must  submit  to  be  botmd  by  them, 
and  afterwards  gave  his  Decree  accordingly. 


Sir  Edward  Barkkam  being  seised  in  Fee  of  the  Lands  in  Question,  by  his  Will, 
dated  the  19th  of  Jan.  1700,  devises  all  his  Estate  to  Sir  Edward  Massingberd  and 
Dymark  \Yalpole,  and  their  Heirs,  in  Trust  to  sell  the  same,  or  so  much  as  would  be 
sufficient  to  pay  his  Debts  and  Legacies  :  and  after  Payment  thereof  directed  the  said 
Trustees  to  convey  the  Residue  of  his  Plstate  to  his  Cousin  Robert  Barkham  and  the 
Heirs  Male  of  his  Body  ;  and  for  want  of  such  Heirs  Male,  to  the  Heirs  Male  of  the 
Body  of  Sir  Robert  Barkfiam,  his  Great  Grandfather ;  and  for  want  of  such  Heirs 
Mde,  to  his  own  right  Heirs  for  ever ;  and  gave  to  his  Sister  Mrs.  Nevxomen  £2000,  to 
I*  put  out  at  Interest  by  his  Trustees  during  her  Life,  and  after  her  Death,  to  be 
[117]  paid  to  her  eldest  Son  ;  and  if  she  had  no  Son,  then  £1000  to  go  to  her  Executors 
or  Administrators,  and  the  other  £1000  to  go  to  his  said  Cousin  Rolxrt  BarUiam,  or  his 
Heirs  Male ;  and  after  some  Legacies,  all  the  Residue  of  his  Personal  Estate  to  the 
ttid  Bobert  Barkham,  and  made  him  hia  sole  Executor  :  But  that  if  it  happened  that 
the  said  Robert  was  not  in  England  at  the  Time  of  his  Death,  then  he  made  the  same 
Tnutees  his  Ezecutora  in  Trust  for  him  till  his  Return ;  but  in  Case  the  said  Robsrt 


Bvoyis  versus  BarRHau. 


Tuesday,  Nov.  6, 1716.   /.  G.  in  Court, 
Vide  post,  131,  S.a 
Of  Devises  in  Trust. 
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dietl  lief'^re  he  returned,  then  he  made  his  Heir  Male  his  eu\e  Executor,  and  gare  him 
all  his  Personal  Estata,  and  soon  after  died  without  Is8u&  Jiobert  Barkham  the  Cousin 
died  without  Issue  in  ilpain.  before  the  Testator ;  and  now  the  Question  arose  upon 
this  Will,  whether  Edvcard  Barkham,  who  was  the  Heir  Male  of  the  Body  of  the  Great 
Grandfather,  or  Mrs.  Neuxomen.  who  was  Sister  and  Hor  to  Sir  Edward  Barlcham 
the  Testator,  and  likewise  the  Heir  General  of  the  Great  Grandfather,  had  the  better 
Title  I  'Twas  ai;gued  hv  Sir  Thomas  Foicys.  for  Mrs.  Xeweomen,  that  Edward  heme 
Uving,  and  no  Notice  taLen  of  him,  'twas  plain  the  Testator  nerer  intended  he  shoim 
ever  have  it  in  the  same  Manner  with  bis  Brother  Robert :  That  the  £2000  was  only 
a  Recompence  for  the  present  Devise  of  the  Estate-Tail  to  Robert,  and  not  to  be  carried 
as  a  Recompence  throughout  the  last  Remainder ;  that  that  was  only  to  go  to  those 
who  fully  come  within  that  Description  ;  that  the  Word  Heir  is  either  to  denote  the 
Person  who  is  to  take,  and  then  it  is  Vice  Xominis  (vide  poet,  131  to  135  ;  Abr.  Eq. 
C.  213),  and  then  it  is  to  express  the  Quantity  of  the  Estate  which  is  to  pass.  Hob.  31, 
he  that  will  take  as  Heir  Male  by  Purchase,  must  be  not  only  Heir,  but  Male  too ;  and 
said,  the  printed  Case  of  Coundin  and  Clerk,  and  the  Case  of  Asbenhurstj  cited  at  the 
End  of  that  Case,  were  directly  in  Point :  That  without  ail  Question  'twas  so  in  Limita- 
tions by  Deeds,  and  had  always  been  held  to  be  the  same  in  WiUs ;  that  in  Coke.  1,  c.  6, 
Archer's  Case,  'twas  held  to  be  plainly  a  contingent  B«nainder  to  the  next  Hnr  Male 
of  Robert  Archer,  and  not  such  a  Description  of  his  Person  as  to  rest  in  him  presently, 
for  then  it  could  never  have  been  destroyed  by  the  Feoffment  of  the  Father ;  and 
2  Leon,  C'hailojior  and  Boyer,  comes  up  directly  to  our  Case,  and  shews  that  the  same 
Construction  has  prevailed  in  a  Will  as  in  a  Deed ;  that  in  the  Case  of  Burehetl  and 
Durdant,  1  Vent.  334  (post,  135),  if  it  had  not  been  for  the  Words  note  living,  it  had 
been  a  plain  contingent  Remainder ;  and  so  the  Judges  in  that  Cause  agreed,  and 
cited  the  Case  of  Goodtcright  and  Cornish,  4  Mod.  255,  to  the  same  Purpose ;  and  that 
in  the  Case  of  Beaumont  and  Long,  the  Word  begotten  was  always  held  equivalent  to 
the  Words  now  living,  and  amounted  to  a  Description  of  the  Person  :  That  there  was 
a  wide  Differmce  between  the  Words,  and  for  Want  of  such  Issue,  and  the  Words,  for 
Want  of  such  Heir  Male ;  that,  in  the  first  Case,  the  Word  Issue  was  an  Explanation 
and  Correction  of  the  general  Import  of  the  Words  Heirs  of  the  Body  ;  but  in  the  last 
Case,  the  same  Words  being  still  used,  none  could  claim  who  was  not  compleatly  Heir 
Male  by  Purchase ;  but  in  this  Case  he  seemed  to  have  done  with  Robert's  Family, 
when  he  limited  it  to  him  and  the  Heirs  Male  of  his  Body  ;  and  that  he  intended  after 
it  shoukl  go  as  the  Law  directed.  Lechmere  spoke  to  the  same  Intent,  that  the  £2000 
[118]  gi^n  Mrs-  Neiccomen,  could  only  be  a  Recompence  for  the  Estate-Tail  limited 
to  Robert ;  that  he  only  postpon'd  his  Heirs  for  the  sake  of  Rdftrt  and  his  Issue  Male ; 
and  whenever  they  failed,  his  Heirs  must  come  in  :  That  indeed  of  late  Dai's,  Limitations 
of  this  Kind  had  been  carried  much  farther  than  in  ancient  Times ;  but  he  thought 
they  ought  not  to  be  carried  any  farther,  for  that  would  shake  a  great  many  Settlements, 
and  destroy  the  Peace  and  Quiet  of  many  Families :  That  the  Case  of  Buniietl  and 
Durdant  was  the  first  Case  that  made  any  Alteration  in  the  Construction  of  Devises 
of  this  Kind  ;  and  said,  in  Majulevill's  Case,  Coke  Lit.  26  b,  'twas  heW  quite  otherwise  ; 
that  there  was  a  great  deal  of  Difference  between  a  Lineal  Heir  Male  and  a  Collateral 
Heir  Male;  and  in  that  no  Case  had  l)een  carried  so  far  as  to  let  in  a  Collateral 
Heir  Male,  unless  he  was  compleatly  such  :  That  in  the  Case  of  Burehetl  and  Durdant 
the  whole  Stress  and  Foundation  of  the  Resolution  was  on  the  Words  note  living,  which 
they  held  to  amount  to  the  same  as  Heir  Apparent ;  and  yet  that  Case  was  strongly 
opposed,  and  wont  imder  a  great  XJtigation  :  That  in  the  Case  of  Beaumont  and  L(mij, 
the  Words  then  beg^ten  were  held  of  the  same  Force  as  the  Words  note  living  were  in 
the  other  Case ;  and  that  Case  went  on,  and  for  Want  of  such  Issue,  which  were  plainly 
explanatory,  and  shewed,  that  the  Word  Heir  was  only  meant  the  Issue  of  his  Aunt 
Long  ;  but  here  'tis,  and  for  Want  of  such  Issue  Male,  which  still  preserved  the  Notion 
of  legal  Ileir  ;  and  to  take  by  Purchase,  he  must  be  both  Heir  and  Male,  which  in  this 
Case  he  is  not :  That  the  Case  of  Counden  and  Clerk  had  been  aiwaj-s  cited  upon  these 
Occasions,  and  was  never  yet  doubted  to  bo  Law  ;  that  my  I^ord  Hobarl  in  that  Case 
was  clear  of  Opinion,  that  the  Statute  Jk  Donis  was  only  to  preserve  the  Descent  to 
the  Heirs  Male  of  the  Body,  not  to  direct  taking  by  Way  of  Purchjise  ;  that  by  Co.  IJt. 
2G  b,  104,  if  a  Man  lias  a  Son  and  Daughter,  and  Lands  are  given  to  the  Daughter  and 
the  ileire  Male  of  the  Body  of  the  Father,  she  takes  only  an  Estate  for  Life,  and  the 
other  Limitation  is  void,  because  ^e  ought  to  be  both  Heir  and  Female,  to  take  by 
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PuTchue,  which  she  is  not  in  this  Case,  the  Brother  being  Ileir :  and  Mr.  Ayloff  argued 
to  the  same  Intmit,  and  said,  that  he  that  will  take  as  Heir  Male  by  J^urchuae,  must  be 
com^eatly  such,  or  otherwise  he  can't  take. 

On  the  other  Side  'twas  argued  by  Sir  Joseph  Jekyll,  That  there  could  be  no  sound 
B«ason  assigned  for  the  DifEerence  between  the  Heir's  Male  taking  by  Descent,  and 
when  he  is  to  take  by  Purchase  :  That  at  Common  Law,  before  the  Statute  de  Donis, 
such  limitations  were  taken  Notice  of,  and  allowed  to  be  good :  That  in  a  Will  the 
Intent  a  Testator,  who  was  supposed  to  be  Inops  ConsUii,  was  always  to  be  regarded  : 
That  in  the  Gase  of  Pibus  and  Mitford  my  Lord  Hale  was  of  Opinion,  that  if  the  Heir 
ilale  by  the  second  Venter  could  not  have  taken  by  Descent,  that  he  might  have  taken 
by  Purchase :  That  the  Case  of  Beaumont  and  Long  was  a  Case  in  Point  for  them, 
though  this  was  a  much  stronger  Case ;  for  the  Personal  Legacies  given  to  the  Udrs 
at  Law  were  given  but  once ;  but  here  the  £2000  is  limited  to  the  Heirs,  so  as  in  some 
Pvt  to  resemble  Lands  ;  for  'twas  to  go  to  her  eldest  Son,  if  any  ;  and  if  not,  then 
to  her  Executors,  e6c.  That  there  was  no  Difierence  between  the  [119]  Limitation 
for  V^anl  of  such  Issue^  and  for  Wani  of  such  Heirs ;  that  in  neither  Case  would  it 
be  carried  farther;  and  so  'twas  held  in  Dyer,  171,  Trencham's  Case:  That  the 
Words  /Am  begotten  in  Beaumont's  Case  would  be  of  no  Weight  to  direct  that  Resolu- 
tioo;  for  my  Lord  Coke  tells  us,  in  his  1  Inst.  p.  21,  that  procreatis  and  procreandis 
are  the  same.  The  Attorney  General  to  the  same  Intent :  That  if  this  had  been  an 
Estate-Tail  in  Sir  Bt^rt,  the  Great  Grandfather,  there  could  have  been  no  Doubt 
the  Defendant  would  have  taken  as  Heir  Male  of  his  Body :  That  in  this  Case  the 
intent  of  the  Testator  was  plain  to  exclude  his  Heir  General :  That  he  had  sufficiently 
provided  for  her,  by  giving  her  £2000.  That  the  Meaning  of  the  Book,  which  says 
the  Word  Heirs  is  not  a  good  Name  of  Purchase,  is  no  more  than  that's  not  a  sufficient 
Description  of  the  Person  who  is  to  take ;  but  if  by  the  Circumstances  he  is  so  described 
as  to  notify  who  is  meant,  then  'tis  a  sufficient  Name  of  Purchase  (vide  Eq.  C.  Abr. 
184,  c  27)  ;  and  so  is  the  Opinion  of  my  Lord  Anderson,  in  his  Report  in  Shelley's 
Case,  that  a  Limitation  to  the  Heirs  Male  of  the  Body  of  one  who  was  dead,  was  mtasi 
an  Estate-Tail  in  the  dead  Person ;  that  taking  it  in  that  Sense,  would  reconcile  all 
the  Differences,  and  answer  all  the  Difficulties  that  had  been  objected  against  it ;  and 
that  'twas  to  he  taken  in  this  Sense,  2  Leon.  23,  27,  Cro.  Eliz.  108,  9  Lit.  sect.  30, 
Cro.  Car.  24,  Hodgkinson  and  Manhood ;  and  1  Mod.  226.  and  2  Mod.  207,  the  Case 
of  SouthcoU  and  StomU :  That  this  differed  from  the  Case  of  Counden  and  Clerk ; 
ior  the  Heirs  Male  were  not  limited,  or  mentioned  to  be  of  his  Body,  as  in  this :  That  the 
Ciseof  16  £its.  [1573-74]  at  the  End  of  Pihus  &nd  Mitford  in  Vent,  was  aCase  in  Point 
with  them.  Mr.  Cowper  to  the  same  Intent ;  he  thought  the  Distinction  taken  by  the 
Aitomey  General  would  reconcile  the  Difference,  and  destroy  all  the  Fictions  of  the 
Iaw  against  them ;  that  'twould  take  away  all  Incertainty  of  the  Description  of  the 
Person,  and  cany  on  the  Descent  as  the  Testator  intended  it ;  that  if  this  Notion 
d  its  being  an  Estate-Tail  in  the  Great  Grandfather  were  but  a  Fiction,  yet  it  might 
be  made  Use  of  to  destroy  anotho-  Fiction,  which  excluded  the  Heir  Male  from  taking. 
&  Bcbert  Baym&nd  to  the  same  Intent,  That  generally  speaking,  a  Limiution  to 

Heirs  Male,  or  Heirs  Female,  of  such  a  one,  will  carry  it  only  to  those  who  are  com- 
pleatly  such ;  but  where  there  are  any  Words  which  will  amount  to  a  Description 
rfthe  Person,  so  aa  to  shew  whom  he  meant  by  those  Words,  there  'twill  be  sufficient, 
though  he  be  not  Heir  Male  or  Female  in  a  strict  legal  Construction,  especially  where 
eirs  General  are  excluded,  as  in  this  Case.  As  to  the  Objection,  that  the  £2000 
was  a  Recompence  only  for  the  Loss  of  the  first  Tail,  he  said  it  must  be  taken  as  a 
Eecompence  for  the  whole ;  for  the  Defendant  Newcomen  could  no  more  take  under 
the  Limitation  to  the  Heirs  Male  of  the  Body  of  the  Great  Grandfather,  than  she  would 
under  the  first  Limitation  to  Robert  in  Tail ;  and  therefore  the  Recompence  must  be 
"Opposed  to  extend  to  the  whole,  and  cited  a  Gase  of  Baker  and  Wall  in  C.  B.  Pascha, 
4  Rot.  1484.  Yet  a  Person  may  take  as  special  Heir,  where  the  Intent  is  manifest 
to  exchide  the  Heir  General.  Benson  to  the  same  Intent,  That  the  WiD  of  the  Testator 

to  be  observed,  as  far  as  it  might  be  :  That  'twas  here  in  the  Case  of  a  Trust,  which 
wis  Court  had  the  Direction  [120]  of :  That  they  had  sometimes  varied  from  the 
Rules  of  Law,  and  when  they  had  so  done,  the  Courts  of  Law,  from  the  Inconveniences 
that  would  otherwise  follow,  had  come  to  the  Rules  of  the  Courts  of  Equity,  as  in  the 
Settlement  of  Terms  for  Years  beyond  a  Person's  Life,  and  so  they  might  in  this  Case. 
Mr.  Williams  on  the  other  Side  put  this  Case  :  If  a  Man  has  Issue  A.  and  B.,  and  A. 
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haB  Issue  a  Daughter  and  dies,  and  the  Grandfather  devises  a  BentCharge  out  ol  his 
Estate  to  the  Daughter  of  A.,  and  then  devises  his  EetAte  to  his  Heirs  Male,  no  Doubt 
but  the  second  Son  shall  take,  though  the  Daughter  is  H^r ;  and  said,  they  came  into 
this  Court  only  for  Directions  how  they  should  be  settled.  Ledimen,  by  Way  <^  Reply, 
said,  that  the  Notion  advanced  by  Mr.  Attorney  General,  that  the  Heir  Male  of  the  Bcxly 
of  the  Great  Grandfather  should  be  in  quasi  by  Descent  from  him,  was  intirety  new, 
and  was  attended  with  very  great  Inconveniences  ;  for  then  Edvjard  Barkham  would 
be  quite  out  of  the  Case.  Suppose  the  Sister  had  been  dead,  having  a  Son,  he  would 
be  compleatly  Heir  and  Male  too  ;  and  yet  he  could  never  take,  because  derived  through 
a  Female  ;  and  if  Edward  Barkham  was  to  bring  a  Formedont  he  could  not  brin^  the 
Esplees  in  his  Great  Grandfather,  and  cited  Lit.  sect.  30,  and  my  Lord  CtJce^s  Opmion 
thereon,  and  the  Case  of  MandevUle  there  cited. 

Lord  Charu^or.  This  Will  is  perfectly  Executory ;  a  Conveyance  is  still  un- 
executed, and  they  come  into  this  Court  to  direct  the  Manner  of  it.  Suppose  Edward 
had  been  Heir  and  Heir  Male  of  the  Body  of  the  Great  Grandfather,  the  Conveyance 
would  have  been  made  in  the  very  Words  of  the  Will,  for  then  he  could  not  take  at  all  ; 
it's  like  the  Case  of  Marriage- Articles  for  Settlement  of  an  Estate  upon  the  Huaband 
and  the  Heirs  Male  of  his  Body,  yet  when  they  come  to  this  Court  for  a  specifick  Elxecu- 
tion,  the  Court  models  the  Settlement  so  as  to  make  it  effectual,  and  wiU  give  the  Hus- 
band but  an  Estate  for  Life  ;  the  special  Heir  Male  in  this  Case  was  certainly  within 
the  Testator's  Intention  to  take  ;  but  as  it  had  been  so  solemnly  argued,  he  would  take 
Time  to  look  into  the  Books,  before  he  would  give  his  Opinion  ;  but  said,  he  was  strongly 
of  Opinion  for  Edward  the  special  Heir  Male,  and  thought  the  Settlement  ought  to  be 
to  him  and  the  Heirs  Male  of  the  Body  the  Great  Grandfather.  Vide  the  Case  of 
StaHing  contra  EUrick,  334. 

Simpson  versus  Hornby.   Vide  ante.  115. 
Friday,  Nov.  9, 1716.   J.  G.  in  Court. 

A  Devise  of  Personal  Estate  for  Uses,  c^c,  never  perform 'd,  is  a  void  Devise. 

My  Lord  Chancellor^  having  taken  Time  to  consider  of  this  Case,  did  now  deliver  his 
Opinion,  by  which  it  appeared  the  Tratator  by  his  Codicil  had  given  his  Personal  Estate 
to  such  Uses,  as  his  Wife,  with  the  Consent  of  his  Trustees  should  direct ;  and  the  Wife 
had  taken  upon  her  to  dispose  of  it  by  her  Will,  without  any  such  Consent,  which 
my  Lord  said  was  a  void  Disposition  ;  and  that  the  Testator,  as  to  that,  must  be  said 
to  die  intestate  ab  initio,  and  ordered  a  Distribution  accordingly. 

Ab  to  the  other  Points,  he  was  of  Opinion  that  the  Wife  took  no  Estate  for  Life  by 
Implication,  for  he  had,  by  the  foregoing  Part  of  [121]  his  Will  devised  several  Lands 
to  her  for  her  Jointure,  and  in  full  of  all  Claims  and  Demands  whatever,  both  in  Law 
and  Equity ;  and  when  he  after  devises  after  the  Death  of  his  Wife,  all  his  Itaods, 
Tenements,  Rents,  Reversions,  Profits  and  Hereditaments  whatsoever  (not  before 
disposed  of)  to  his  Daughter  Bridget,  dc,  this  shall  be  taken  distributively,  that  is  to 
say,  all  the  Lands  which  he  had  before  given  his  Wife  to  give  his  Daughter  after  her 
Death,  and  all  other  his  Lands  not  before  devised,  to  his  Daughter  immediately  ;  and 
to  make  any  other  Construction  would  be  absurd  on  these  general  Words,  when  he 
had  after  in  such  full  and  express  Words  provided  for  his  Wife  ;  besides  that,  in  no 
Case  an  Heir  at  Law  is  to  be  disinherited  by  Implication,  unless  the  same  be  necessary, 
which  in  this  Case  it  is  not ;  and  as  to  the  other  Point,  he  said  he  has  looked  into  the 
Books  and  found  this  Point  already  settled,  that  Bridget  dying  in  the  Life-time  of  the 
Testator,  the  Heirs  Male  of  her  Body  could  not  take  by  Purchase,  for  those  Words  are 
inserted  to  express  the  Quantity  of  the  Estate  ;  hut  if  this  were  perfectly  Res  Integra, 
he  thought  it  plainly  the  Intention  of  the  Testator  that  Jane  should  not  take  'till  there 
were  a  Failure  of  Issue  Male  of  Bridget,  for  so  he  thought  the  Words  and  for  wan<  of 
such  Issue  fully  imported ;  but  since  it  had  been  so  often  resolved  otherwue,  he  was 
bound  meerly  by  those  Resolutions,  as  it  was  a  Point  of  Law  ;  but  since  it  was  so,  and 
an  Heir  at  Law  disinherited  as  to  a  Moiety,  he  would  decree  no  Account  of  the  Rents 
and  Profits,  there  being  no  Infant  in  the  Case,  but  left  them  to  their  Remedy  at  Law 
by  Entry  and  Ejectment,  and  said  'twould  be  very  unequitable  to  assist  them  in  this 
Case.   After  which  Mr.  Jodrell  moved  for  some  farther  Directions  touching  the  Dis- 
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position  of  the  Surplus  of  the  Personal  Estate,  and  mentions  the  Case  of  Button  and 
Vashall,  where  Mr.  Button  having  several  Children,  gave  to  his  eldest  Son  {who  had 
disobliged  him)  £10,  and  no  more,  and  gave  his  Executors  a  Legacy,  and  made  no  Dis- 
position of  the  Surplus  ;  and  it  was  decreed  at  the  Rolls  that  the  eldest  Son  should  be 
let  into  the  distributary  Part  of  the  rest  of  the  Children  ;  hut  this  Decree  was  reveraed 
in  the  House  ol  Lords  upon  the  exprras  Words  of  the  Will,  which  excluded  the  eldest  Son 
from  any  more  than  £10,  but  the  Court  said  this  was  nothing  like  the  present  Oase, 
vhich  depended  on  other  Circumstances :  Accordingly  the  Decree  was  settled. 

BisoOE  versus  Cabtwright. 

Wednesday,  Nov.  14,  1716.    /.  G.  in  Court. 

Whne  a  Default  of  Surrendering  a  Copyhold  shall  be  supplied.   Vide  ante  13,  96, 109, 
110 ;  [1]  Abr.  Eq.  C.  132,  Sc. ;  2  PeerWUl.  490. 

This  was  a  Bill  brought  to  have  the  Defect  of  a  Surrender  of  (.^oiiyhold  Lands  to  the 
Use  of  a  Will  supplied  in  this  Court  for  the  Benefit  of  the  Wife,  under  whom  the  Plain- 
tiff claimed  as  a  Purchasor but  there  being  much  Litigation,  whether  the  Wife  was 
not  otherwise  amply  provided  for  out  of  the  Testator's  Freehold  and  Personal  Estate, 
according  to  the  Fortune  she  brought  him,  which  was  said  to  be  upwards  of  £3000, 
and  the  Defendant,  the  Heir  at  'Law.  as  was  alledged,  having  no  other  Provision  made 
for  him  but  the  Copyhold,  which  was  not  above  £30  per  Ann.,  the  Court  said  they  could 
Q22]  make  no  Decree  in  it  'till  those  Pacts  wer^  ascertained,  and  so  sent  it  to  a  Master 
to  inquire,  and  report  it  specially. 

Peter  versus  Russell. 
Nov.  18,  1716. 
See  [1]  Abr,  Eq.  C.  321,  S.  C. 
The  Trust  of  a  mortgaged  Term,       decreed  against  a  fraudulent  pru)T  Mortgage. 

The  was  an  Appeal  from  the  Rolls,  and  was  shortly  thus :  One  Goffe  being  possessed 
of  the  ThatcKd  House  at  St.  Jarnes's,  on  a  Building  Lease  for  GO  Yeare.  mortgages  it  to 
Dr.  Lancaster  and  one  Habberfield  for  securing  £600,  which  the  Defendant  afterwards 
paid  off  to  Goffe,  and  advanced  £600  more,  and  took  an  Assignment  of  this  Mortgage, 
but  had  not  the  Original  Lease  delivered  to  him  'till  some  Days  after  the  Assignment ; 
Goffe  being  afterwards  in  a  declining  Condition,  proposed  to  borrow  of  the  Plaintiff 
£350  on  a  Mortgage  of  a  Vault  and  two  Roonw,  Part  of  the  mortgaged  Premisses : 
snd  on  a  Treaty  for  that  Purpose  Mr.  Memifufton,  who  acted  for  the  PlaintifE,  desired 
to  see  the  Original  Lease ;  Goffe  told  him  that  he  had  it  not  by  him,  but  that  his  Lawyer 
kept  all  his  Writings  for  him,  as  not  thinking  it  safe  to  trust  them  in  his  own  House, 
where  all  Sorts  of  Company  resorted ;  upon  which  he  goes  to  the  Defendant,  who 
was  an  Attorney  in  the  City,  and  tells  him  he  was  agreeing  with  a  Person  for  the  Re- 
building Part  of  the  Premisses  at  so  much  a  Foot  square,  which  would  better  his  Security, 
and  desired  him  to  let  him  have  the  Original  Lease  that  he  might  see  the  Dimensions 
of  the  House  ;  the  Defendant  would  not  trust  him  with  the  Lease  in  his  own  Power, 
but  goes  along  with  him  to  the  Thalch'd  House,  and  after  he  had  been  there  some  Time 
Goffe  sent  for  the  PlaintifE  and  Mr.  Remington,  told  them  he  now  had  the  Original 
Lease,  which  they  might  see ;  and  upon  their  coming  into  his  House,  Goffe  goes  into 
the  Room  where  the  Defendant  Russel  was,  and  desired  him  to  let  him  see  the  Lease 
to  shew  to  the  Person  he  had  mentioned,  for  that  he  was  now  in  the  House ;  and  accord- 
ingly the  Defendimt  lets  him  have  the  Lease,  which  he  carries  to  the  PlaintiS  and  Mr. 
mnington ;  they  being  satisfied  therewith  lent  him  the  Money,  and  took  a  Mortgage 
of  the  Vault  and  two  Rooms,  insisting  at  the  same  Time  to  have  the  Original  Lease 
delivered  to  them  ;  but  Goffe  argued  that  it  concerned  much  more  than  the  Plaintiff  had, 
and  that  he  could  not  part  with  it :  The  Plaintiff  permitted  him  to  keep  it,  and  he 
thereupon,  in  an  Hour's  Time  delivered  it  again  to  the  Defendant  Bussel,  without 
uquainting  him  with  what  he  had  done ;  and  the  Defendant  swore  expressly  in  his 
Answer,  that  he  hod  no  Notice  of  this  Transaction,  or  of  the  Plaintiff's  Mortgage ; 
^rwards  the  Plaintiff  lent  Goffe  a  farther  Sum  of  Money,  and  prevailed  on  the  Defen- 
dant to  let  him  fiave  the  Original  Lease  a  second  Time,  but  there  was  no  Proof  that  the 
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Defendant  knew  the  Occasion  of  it ;  and  he  by  his  Answer  expresly  denied  his  having 
any  Notice  of  it :  Afterwards  Goffe  failed,  and  thereupon  the  Defendant  brought 
his  Ejectment,  and  recovered ;  and  now  this  Bill  was  brought  to  have  the  Defendant's 
Mortgage  postponed,  upon  Pretence  that  there  was  a  manifest  Fraud  on  the  Plaintiff, 
and  that  the  Defendant  was  [123]  privy  to  it :  and  at  the  Rolls  the  Plaintiff  had  a 
Decree  accordingly  ;  but  now  on  Appeal  that  Decree  was  reversed. 

But  my  Lord  Chancellor  said,  if  a  Man  makes  a  Mort^;a^,  and  afterwards  mortgages 
the  same  Estate  to  another,  and  the  first  Mortgagee  is  in  a  Combination  to  induce 
the  second  Mortgagee  to  lend  his  Money,  no  doubt  this  Fraud  will  in  Equity  postpone 
his  own  Mortgage ;  so  if  such  first  Mortgagee  stands  by  and  sees  another  lending  Money 
on  the  same  Ef^&te,  without  giving  him  Notice  of  his  first  Mortgage,  this  is  such  a 
Misprision  as  shall  forfeit  his  Priority ;  but  here  is  no  Manner  of  Proof  that  the  Defen- 
dant knew  any  thing  of  the  Plaintiff's  knding  this  Money ;  nay,  if  there  had,  yet  the 
Plaintiff  appears  of  so  much  the  greater  Neglect,  that  he  ought  not  to  prevail ;  that 
the  Defendant  intrusted  Goffe  with  his  Original  Lease  but  for  a  very  little  while.  The 
PlaintiS  takes  his  Word  that  he  would  not  part  with  it,  and  leaves  it  wholly  in  his  Power 
to  go  on  in  defrauding  whom  else  he  had  a  Mind  to  ;  besides,  it  appears  the  Defendant 
was  imposed  on  by  Goffe,  he  parted  with  his  Lease  only  to  better  his  own  Security, 
and  had  the  most  specious  Pretence  that  could  be  for  it ;  and  so  it  cannot,  without  mani- 
fest Proof,  be  objected  to  him,  that  he  let  Goffe  have  his  Lease  to  shew  the  Plaintiff,  or 
with  a  Design  to  draw  the  Plaintiff  to  lend  his  Money ;  and  therefore  dismissed  the  Bill 
with  CosU^  unless  the  Plaintiff  would  in  such  a  Hme  redeem  the  Defendant :  Tlie  Cases 
cited  were  Bay  contra  Pols,  and  the  Comtest  of^Bridgivater  contra  Ruasel  and  one 
Classens  Case  of  Yorkshire. 

Lord  Pawlett  versus  Pebkt. 
Nov.  20,  1716. 

Beal  Estate  subjected  to  a  Legacy,  tho*  not  cha]^;ed  thereon.   See  [1]  Abr.  Eq.  C. 
p.  397,  398,  399  ;  Ante,  72  ;  Post,  125 ;  2  Peer  WiU.  620. 

The  Defendant's  Father,  by  his  Will  in  1702,  devisee  thus,  vie.  As  to  the  Disposal 
of  my  Estate  I  give  and  devise  the  same  as  folloros :  Then  he  devises  several  Lands  of 
about  £4000  per  Ann.,  being  the  Bulk  of  his  Estate,  to  his  Son  Charles  ^e  Defendant, 
who  was  his  Heir,  and  the  Heirs  Male  of  his  Body ;  and  for  want  of  such  Issue,  to  three 
others  of  his  Sons  in  Tail  Male,  successively,  with  Remainder  to  his  own  right  Heirs  : 
Then  he  gives  some  Copper  Mines,  and  other  Estates,  to  his  Son  Charles  in  Trust,  to 
be  sold  for  the  Payment  of  his  Debts,  and  after  gives  his  Daughter  (with  whom  the 
Plaintiff  had  intermarried)  £30  per  Ann.  'till  she  should  attain  her  Age  of  12  Years, 
and  after  £50  a  Year  'till  she  should  be  married,  and  giv^  her  £1 500  Marriage  Portion, 
to  be  paid  her  by  his  Son  Charles  within  three  Montrw  after  such  Marriage,  and  makes 
his  Son  Executor,  and  dies  ;  and  this  Bill  was  now  brought  to  subject  the  Real  Estate 
in  the  Hands  of  the  Defendant  Charles  to  the  Pa}anent  of  this  L^^y.  'Twas  agreed 
there  was  no  express  Chiuse  in  this  WiU  for  that  Purpose ;  but  'twas  argued,  that  there 
were  Words  which  were  tantamount,  that  he  begins  with  the  Disposu  of  his  Estate, 
which  must  be  intended  all  his  Estate,  as  well  Real  as  Personal ;  that  the  Word  Estate 
more  properly  denoted  his  Real  Estate  than  his  Personal ;  that  this  Legacy  was  expresly 
devised  to  be  paid  by  his  Son  Charles,  who  had  both  his  Real  and  Personal  Estate, 
[124]  f^nd  so  in  Defect  of  one,  the  other  must  stand  charged  in  his  Hands  to  make  it 
up  that  'twas  in  the  Behalf  of  a  Daughter  who  would  be  otherwise  unprovided  for ;  and 
tho'  the  Estate  was  devised  to  his  Son  Charles,  yet  that  could  make  no  Difference,  for 
'tivas  a  Cfiarge  tliat  run  along  with  the  Estate,  and  hound  it  into  whose  Sands  soever 
it  came  ;  and  they  cited  a  Case  between  Glontly  cont.  Pelham,  in  September  1686,  uid 
another  of  Wood  versus  Sherwood,  at  the  Rolls,  to  the  same  Point. 

On  the  other  Side  'twas  argued,  that  here  was  no  Intent  to  charge  the  Estate  with 
the  Pajrment  of  this  £1500,  that  if  It  should  be  so  taken  the  Devise  to  his  Son  Charles 
must  w  idle,  for  he  must  suSer  a  Common  Recovery,  and  make  himself  Tenant  in  Fee 
in  order  to  raise  it ;  that  this  would  intirely  destroy  all  the  Remainders  to  his  other 
Sons,  and  so  frustrate  his  Devise  to  them,  which  he  could  never  be  supposed  to  intend 
by  this  Devise  of  £1500  to  his  Daughter,  being  all  in  the  same  Will ;  that  the  Cases, 
Where  such  a  Charge  hod  been  allowed  on  Lands,  were  where  the  Charge  was  expresly 
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mentioned  in  the  same  Clause  as  a  Devise  to  his  Son  T.  desiring  him,  or  to  the  Intent 
that  he  should  pay  his  Legacy  ;  that  it  could  not  be  pretended  that  these  Lands  were 
charged  with  the  Payment  of  his  Debt^,  for  he  had  made  an  express  Provision  for  them 
oat  of  another  Part  of  his  Estate ;  that  if  he  had  intended  to  have  chara;ed  his  Land 
vith  this  L^;acy,  he  would  likewise  have  made  an  express  Devise  for  that  Purpose, 
md  that  no  Case  had  ever  been  carried  so  far  as  was  now  contended  for. 

Chancellor  said.  These  last  Arguments  at  present  seem  to  him  of  more  Weight 
than  what  had  been  offered  on  the  other  aide,  and  desired  to  see  the  Precedents  in  black 
and  white,  and  they  after  came  out  different  from  what  they  were  cited  :  He  observed 
that  there  was  a  Sort  of  an  Inclination  in  each  Side  to  make  the  Precedents  generally 
speak  for  them  ;  that  he  did  not  speak  this  by  Way  of  Censure,  but  commended  it  as 
tlie  beat  Means  to  come  at  Justice,  because  there  were  learned  Men  on  the  other  Side 
to  put  them  right ;  that  unless  the  Precedents  were  very  strong  he  could  see  no  Reason 
to  chai^  the  Land  in  this  Case,  and  so  ordered  them  to  be  searched ;  but  in  the  mean 
I^e  sent  it  to  a  Master  to  take  an  Account  of  the  Personal  Estate,  to  see  if  on  a  probable 
Computation  there  was  sufHcient  of  the  Personal  Estate  at  the  Time  of  making  this 
Will  to  have  answered  the  Legacy,  and  if  any  sold  or  purchased  in  Privity  of  the  Legacy. 

Note  :  In  the  Devises  of  fiesiduums,  &c.,  ihs  Devisee  is  but  a  Trustee  for  the  Legatee ; 
and  so  where  a  Sum  is  devised  for  Maintenance  of  a  Child  or  near  ReUUion ;  And  in 
suck  Cases  tchere  the  Devisee  has  squandered  or  disposed  of  the  Personal  Estate,  the 
Real  Estate  shall  he  liable,  for  both  are  bound  where  the  Devise  is  in  Trust,  especially 
ichere  'tis  in  Consideration  of  Blood.  2  Chan.  C.  63.  76 ;  1  Chanc.  C.  257,  176,  and 
ibid.  57.  The  Testator's  Estate  is  bound  to  pay  such  L^acies  in  whose  Ilanck  soever  it 
comes.    2  Vern.  249.  444,  616. 

[125]  Wainweight  versus  Bendloe.  [1715.] 

[1]  Abr.  Eq.  G.  271,  S.  C. 

Where  the  Real  Estate  is  subjected  to  pay  Debts,  <£<;.,  by  the  Will,  dc,  the  Personal 
B^te  is  difichaj-ged.   Q.  ante,  p.  123,  and  see  post,  128. 

A  Man  devises  by  his  Will  all  his  Fee-Farm  Rents  in  the  County  of  N.  to  two  Trustees 
and  tfadr  Heirs,  in  Trust  to  sell  for  the  Payment  of  his  Debts  ;  the  Residue  of  the  Money 
ari^ng  thereby  he  devises  to  his  two  Sons,  ec^uall^  to  be  divided  between  them  ;  tlien 
be  gives  several  of  his  Goods  to  go  along  with  his  Estate  as  Heir-Looms,  and  devises 
all  the  Rest  and  Residue  of  his  Stock,  Goods,  Debts  and  Chattels,  to  his  Sister  the 
Defendant,  whom  he  made  sole  Executrix :  And  this  Bill  was  brought  to  subject  the 
Personal  Estate  in  the  first  Place  to  the  Payment  of  Debts,  in  Ease  and  Exoneration 
of  the  Real  Estate  devised  for  that  Purpose  ;  and  'twas  urged,  that  this  was  the  constant 
Couree  of  this  Court,  and  cited  Lord  Gainsborough's  Case,  and  Coot  versus  Moor,  upon 
the  Earl  of  Meath's  Will,  and  Chichester  versus  Finch  (alias  French),  &c. 

On  the  other  Side  'twas  argued,  That  here  the  Real  Estate  was  an  express  Fund, 
devised  for  the  Payment  of  his  Debts  :  That  there  was  a  great  deal  of  Difference  between 
a  bare  Charge  on  his  Real  Estflte  for  Payment  of  his  Debts,  as  by  a  Devise  of  a  Term 
thereout  for  that  Purpose,  and  the  Case  in  Question :  That  here  he  had  given  his 
Lands  out  and  out,  and  had  parted  with  them  for  ever ;  and  said,  that  he  never  intended 
any  of  them  should  remun  in  his  Family  :  That  these  Lands  were  now  to  be  looked 
upon  as  Money,  and  consequently  in  a  Court  of  Equity  were  Part  of  his  Personal  Estate, 
and  so  had  been  held  in  Roper  and  Ratcliff's  Case,  upon  the  Popish  Act  of  10  William 
in.  about  two  Years  ago,  and  other  Cases  :  That  tlie  Residue  of  his  Goods  and  Chattels, 
and  Stock,  must  be  intended  the  Residue  of  those  which  were  not  specially  devised  as 
Heir-Looms  ;  and  in  1  Le<j.  203,  there  is  an  express  Difference  taken  between  a  bare 
Charge  on  his  Real  Estate,  and  where  'tis  devised,  as  in  this  Case,  to  be  sold  for  the 
Payment  of  his  Debts  :  And  the  l/yrd  Chancellor  was  clear  of  this  Opinion,  and  decreed, 
that  the  Personal  Estate  was  not  liable  to  the  Debts  in  this  Case. 
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Batchelor  versus  Seable. 


Monday,  Jan.  24,  1716.    J.  G.  in  Court. 
[I]  Abr.  Eq.  C.  246  [2  Vera.  736],  S.  C. 
Q.  If  the  Surpltis  of  a  Personal  Estate  sluH  go  to  the  Executors,  or  next  of  Kin. 

The  Plaintiff  had  married  one  Mrs.  Allen,  Sister  to  Sir  William  AlUn,  who  being 
possessed  of  a  Personal  E^state  to  the  Value  of  £2000  and  being  ill,  makes  his  Will  in 
Writing,  the  very  Day  before  his  Death,  and  thereby  devises  several  Legacies  to  his 
Belationa,  and  amoDsst  tiie  vest  gives  the  Plaintiff  hL  &ster  about  £1000,  and  gives 
£70  to  Mt.  SearU  and  his  Wife,  and  their  four  Children,  to  buy  them  Moiuning ;  and 
gives  to  his  dear  and  most  esteemed  Friend  Sarah  SearU,  one  of  the  Daughters  <^  Mr. 
SearU,  to  whom  he  made  his  Addresses  by  Way  of  Marriage,  £500,  and  gives  his  Horse 
and  Furniture  to  one  of  the  Defendants,  by  his  Christian  and  Surname,  and  his  Clothes 
to  be  disposed  of  by  his  Executors,  and  then  concludes  thus  :  As  to  the  £700  /  am 
intitled  to  in  the  South-[1263-Sea  Company,  and  the  Rest  of  my  Personal  Estate,  I  irill 
that  the  same  shall  he  sold  for  the  Payment  of  my  Debts  and  Legacies,  and  I  make  Mr. 
John  and  Tliomas  Searle  my  Executors,  and  tfies.  The  Executore  were  two  of  the 
Children  of  Mr.  SearU,  and  intitled  to  thdr  Proportion  of  the  £70  devised  for  Mourning, 
and  one  of  them  to  the  Horse  and  Furniture,  but  were  no  Ways  related  to  the  Testator: 
The  Surplus  of  the  Personal  Estate  came  to  about  £600.  and  thk  Kll  was  brought  against 
the  Defendants  the  Executors,  to  have  an  Account  thereof,  and  that  it  might  be  paid 
to  the  Plaintifi,  whofse  Wife  was  the  only  Sister,  and  the  next  of  Kin  to  the  Testator. 
And  for  the  Plaintifi  'twas  insisted,  That  the  Defendants  the  Executors  were  mere 
Strangers,  no  Ways  related  to  the  Testator :  That  they  had  particular  Legacies  left 
them  for  Mourning  out  of  the  £70,  and  one  of  them  had  a  Horse  and  Furniture  expressly 
devised  to  him ;  and  so  'twas  not  reasonable  they  should  go  away  with  the  Surplus, 
but  that  it  ought  to  be  accounted  for,  and  belonged  to  the  Plaintiff,  and  cited  the  Case 
of  Foster  and  Mvnt  to  that  Purpose. 

On  the  other  Side  'twas  insisted,  that  the  Defendants  being  Executors ,  represented 
the  Testator ;  that  they  stood  in  his  PlaC'C,  and  were  intitled  to  whatever  he  left  undis- 
posed of :  That  this  was  the  ancient  Law  for  many  Ages ;  and  so  the  legal  Title  being 
with  them,  they  ought  not  to  be  defeated  of  it,  without  a  manif^  Intention  of  the 
Testator  to  the  contrary  :  That  here  appeared  no  such  Intention  in  the  Will ;  for  they 
are  not  named  either  by  their  (jhristian  or  Surname,  or  so  much  as  by  the  Name  of 
their  Office,  till  the  very  Close  of  the  Will ;  nay,  'twas  in  Proof,  that  the  Testator  did 
not  so  much  as  consider  whom  he  should  make  his  Executors,  till  he  had  disposea  of 
all  the  T^acies :  That  the  giving  one  of  them  his  Horse  and  Furniture,  was  only  to 
exclude  the  other,  who  being  Executor  with  him,  would  have  been  equally  intitled  to 
it.  and  could  not  be  construed  as  a  Ijegacy  to  shut  them  out  tif  the  Surplus,  since  it 
rather  regarded  the  other  Executor,  than  the  Plaintiff  the  next  of  Kin  :  That  they  had 
it  fully  in  Proof,  that  the  Testator  being  asked  whether  he  would  give  his  Sister  more, 
answered  he  would  not ;  and  being  asked  who  should  have  the  Surplus,  or  what  should 
become  of  the  Surplus,  he  said,  his  Will  should  stand  as  it  was :  That  he  had  a  very 
great  ReganI  for  the  Defendant's  Family,  and  was  to  have  married  their  Sister  ;  and 
moved,  that  these  Proofs,  being  in  Affirmation  of  the  Disposition  which  the  Law  made 
to  the  Executors,  might  l)e  read  ;  and  that  so  it  has  been  allowed  in  my  Lord  and  Lady 
(hinsboroiigh\s  Case,  and  also  in  the  Ca.ie  of  LittUbury  and  BurkUy,  upon  an  Appeal 
from  the  Mayor's  Court,  liefore  tlie  late  Recorder  o(  London  :  That  us  to  the  Case  of 
Foster  versus  M unt.  several  Resolutions  since  that  Time  have  pared  away  the  Authority 
of  that  Case,  and  re-establislied  the  ancient  Law :  Tliat  so  it  had  been  settled  in  the 
Duchess  of  Beaufort's  Case,  in  the  House  of  Lords  ;  and  the  Case  of  LittUbury  versus 
Buckley ;  and  also  in  a  Case  between  Ball  and  Smith  and  others  :  And  so  'twas  prayed 
the  Bill  may  be  dismissed.  And 

[127]  The  Chancellor  was  clearly  of  this  Ojnnion,  and  that  the  Proofs  being  in 
Affirmance  of  this  Disposition,  which  the  Law  made,  ought  to  be  read,  and  accordingly 
they  were  ;  and  said,  they  were  so  clear,  as  to  make  an  End  of  this  Case,  and  without 
a  strong  and  violent  Implication  the  Executors  ought  not  to  be  defeated  of  this  Be- 
siduum  :  That  here  was  no  such  Implication  in  this  Will,  but  rather  the  contrary,  as 
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has  been  observed  at  the  Bar  :  That  to  make  Senge  of  that  Clause,  it  must  be  construed 
u  a  Devise  of  the  South-Sea  Stock  and  the  Rest  of  his  Personal  Estate  to  his  Executors ; 
for  it  inunediately  follows,  /  make  'John  and  Thomas  my  Executor ;  which  could  have 
no  Relation  to  the  Direction  for  Sale,  unless  by  giving  them  the  Surplus  which  should 
arise  by  Sale :  That  in  l^e  Duchess  of  BeauforVs  Case,  the  Devise  of  the  Plate,  except 
tiie  Use  hereof,  which  he  gave  to  Mb  Executrix  Lady,  was  an  express  Devise  of  the 
Plate  to  the  Executrix  Lady ;  and  here  it  was  only  inverting  the  Order  of  the  Words, 
but  in  ESect  the  same  as  an  express  Devise  thereof.  So  where  one  gave  all  his  Books, 
except  such  and  such,  which  he  gave  to  his  Executors,  'twas  the  same  in  Effect  as  an 
espresa  Devise  thereof  to  his  Executor,  only  inverting  the  Order  of  the  Words.  And 
yet,  in  these  Cases,  the  Executrix  went  away  with  the  Surplus,  and  said,  that  in  no  Case, 
unless  the  ImpUcation  was  violent,  and  such  as  could  not  be  resisted,  the  Executors 
ought  not  to  be  shut  out  of  the  Residuum,  which,  by  their  Representation  of  the  Testator, 
belonged  to  them  :  And  so  the  legal  Title  being  with  the  Executors  in  this  Case,  and  no 
such  strong  and  violent  Imphcation  to  endure  any  other  Construction,  be  could  not 
give  into  so  great  a  Change  of  the  Law,  but  must  decree  for  the  Executors,  and  did  so 
accordingly. 

Lord  Bernard's  Case.  [1716.] 

[S.  C.  1  Eq.  Gas.  Abr.  399 ;  Prec.  Chan.  454 ;  and  sub  nom.  Vane  v.  Lord  Barnard, 
2  Vem.  738.  See  Pmoys  v.  Blagrave,  1854,  Kay,  502;  Turner  v.  Wright,  18G0, 
2DeG.F.&J.243;  Bakery.  Sebnght,  1819,  13Ch.D.185.] 

Tenant  by  Courtesy,  dtc,  restrain'd  from  committing  Waste.    2  Vern.  738,  739. 

He  was  Tenant  for  Life  {i.e.  by  Courtesy)  without  Impeachment  of  Waste  :  And 
this  Kll  was  brought  against  him  by  those  in  Remainder  for  an  Injunction,  to  stay  his 
Committing  Waste ;  and  by  the  Proofs  in  the  Cause  it  appeared  that  he  had  almost 
totally  defaced  the  Mansion-House,  by  pulling  down  a  great  Part,  and  destrojring  the 
other  Part,  and  was  going  on  intirely  to  ruin  it.  Whereupon  the  Court  granted  an 
Injunction,  not  only  to  stay  his  Committing  farther  Waste,  but  also  ordered  a  Com- 
mission to  issue  to  six  Commissioners,  whereof  he  to  liave  Notice,  and  to  appoint  three 
on  his  Part,  or  in  Default  of  the  six  Commissioners,  to  be  named  ex  parte,  to  take  a  View, 
and  make  a  Report  of  the  Waste  committed ;  and  that  he  should  be  obliged  to 
rebuiU  and  put  it  into  the  same  Plight  and  Condition  it  was  at  the  Time  of  his  Entry 
theieon  :  And  'twas  said,  the  like  £ajunction  has  been  frequently  in  this  Court ;  and 
that  the  Clauses,  without  Impeachment  of  Waste,  never  were  extended  to  allow  the 
very  Destruction  of  the  Estate  itself,  but  only  to  excuse  from  permissive  Waste  ;  and 
BO  such  a  Clause  would  not  mye  Leave  to  fell  or  cut  down  the  Trees,  which  were  for  the 
Ornament  or  Shelter  of  an  House,  much  less  to  demolish  or  destroy  the  House  itself : 
And  80  tvas  ruled  in  Lord  NoUingkam's  Time.   See  2  Chan.  Gas.  32. 


[128]  HuMERSTON  versus  Humerston. 

[See  Vanderplank  v.  King,  1843,  3  Hare,  18 ;  and  Lyddon  v.  Ellison,  1854,  19  Beav. 
573.  Followed,  Parfitt  v.  Hemher,  1867,  L.  R.  4  Eq.  446,  See  JuiUndromohun 
Taaore  r.  Go/nendromohun  Tagore,  1872,  L.  K.  Ind.  App.  Supp.  78 ;  and  Hampton 
V.  Hdman,  1877,  5  Ch.  D.  191.] 

(See  [1]  Abr.  Eq.  C  [207]  and  2  Vem.  737,  and  1  P.  WUl.  332  [Prec.  Chan.  455],  S.  C.) 

I^tations  in  a  Will  to  20  Persons  in  e.-ise  successively,  in  Remainder  for  Life  (or 

Tail),  no  Perpetuity. 

There  were  several  Questions  in  this  Case,  upon  a  Will  of  one  Humerston,  one  where- 
of was  concerning  hie  Intention  to  perpetuate  his  Name  :  for  which  Purpose  he  had 
given  A  very  considerable  Estate  to  the  Drapers  (,'ompany  and  their  Successors  for 
CTer,  upon  Trust  to  settle  the  same  upon  one  of  the  Name  of  Humerston  for  Life,  and 
after  his  Death  to  his  first  Son  for  Life,  and  so  to  the  second  and  ail  other  his  Sons 
for  life  only ;  and  for  Want  of  such  Issue,  then  to  another  Humerston ;  and  so^  he 
nckmed  twenty  or  more  of  that  Name,  to  whom  he  gave  only  Estates  for  Life,  with 
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the  like  Remainders  to  the  first  and  other  Sone  of  each  of  them  respectively,  aa  they 
should  become  intitled  thereto ;  and  if  there  were  none  of  the  Name  to  be  found  in 
En^emd,  then  the  Trustees  and  others  were  to  chuse  out  the  most  comely  young  Mui 
they  could  find  in  such  a  Parish,  and  he  to  take  on  him  the  Name  of  JSumerstcn ;  and 
thui  the  Estate  to  be  settled  on  him  for  Life,  with  several  Limitations  over  in  like 
Manner,  without  limiting  an  Estate-Tail  or  in  Fee  to  any  of  them,  or  mak^  any  Dis- 
position of  the  Fee  :  But  both  Court  and  Counsel  hekl  that  to  be  sudi  an  Affectation 
and  Tendency  to  a  Perpetuity,  that  nothing  was  said  in  the  Support  of  it ;  but  the 
Limitation  for  Life  to  the  several  Persons  in  esse  were  held  good,  and  a  Settlement 
decreed  to  be  made  accordingly,  viz.  to  the  first  Humerston  named  in  the  Will  for  Life  ; 
Remainder  to  Trustees,  during  his  Life,  to  support  contingent  Remainders,  with 
Remainder  to  his  first  Sou,  and  the  Heirs  Male  of  hia  Body,  and  so  to  the  second,  dc. 
And  'twas  held  clearly,  that  the  Words,  and  for  Want  of  such  Issue,  in  the  Will,  would 
not  raise  an  Estate-Tail  by  Implication  to  the  first  Humerston,  so  as  to  ti^e  against 
such  express  Limitations  to  him  for  Life  only ;  and  1  Leon.  256,  Manning  against 
Andrews  was  dted. 


Q.  If  a  Personal  Estate  should  be  subject  to  Debts,  cCc,  when  expressly  charged  on  the 

Real  Estate  !  And  decreed  it  should.    Vide  ante,  p.  125. 

Sir  Thomas  Dolman  by  Will,  Feb.  5,  1710,  devises  all  his  Household  Goods  and 
Furniture  to  the  Defendant  Sarah  Smith,  and  £1000  to  the  Plaintiff  DorMh^  Dolman 
his  Niece,  payable  at  25,  and  likewise  £500  to  the  Plaintiff  Lewis  Ddman,  payable 
at  25 ;  then  he  devises  all  his  Manors,  Lands,  Tenements  and  Hereditaments,  to 
Trustees  and  their  Heiis,  in  Trust  for  the  Payment  of  hk  Debts,  Legacies  and  Funerals, 
and  does  by  his  Will  expressly  charge  them  with  the  Payment  thereof ;  then  he  directs, 
that  the  Trustees  shall  receive  the  Rents  and  Profits  of  his  said  Estate,  till  his  Nephew 
Thomas  Humphry  Dolman  should  attain  his  Age  of  25  Years,  and  thereout  to  aUow 
him  £30  ver.  Ann.,  and  £20  per  Ann.  a-piece  to  the  Plaintiffs  Lewis  and  Dorothy,  till 
they  should  all  attain  their  respective  Ages  of  25  ;  then  he  devises  the  Residue  of  the 
Rents  and  Profits,  together  with  his  said  Estate,  to  his  said  Nephew  Humphry  Dolimn 
in  Tail  Male,  Remainder  [129]  to  the  Plaintiffs  Le^cis  and  Dorothy  in  Tail  Male  success- 
ively ;  Remainder  in  like  Manner  to  three  of  the  Defendants,  with  Remainder  to  the 
right  Heirs  of  one  of  them  who  was  a  Stranger  and  no  Relation  to  the  Family  ;  then 
he  devises  several  Things  to  go  alon^  with  the  Estate  as  Heir-Looms,  and  afterwards 
devises  all  the  rest  and  Residue  of  his  Goods,  Clothes  and  Personal  Estate,  not  before 
bequeathed  to  his  said  Nephew  Thomas  Humphry  Ddman^  and  makes  the  Trustees 
his  Executors,  and  dies.  Thomios  Humphry  dies  without  Issue  at  the  Age  <^  nine 
Years,  and  the  Plaintiff  Mary  his  Mother  was  Administratrix  to  him ;  and  the  only 
Question  was,  whether  the  Personal  Estate  in  this  Case  belonged  to  the  Administra- 
trix of  Thomas  Humphry  Dolman  exempt  from  Debts  and  Legacies,  and  Funerals, 
or  if  the  Personal  Estate  should  be  applied  in  the  first  Place  towards  Satisfaction  thereof, 
notwithstanding  this  express  Charge  on  the  Real  Estate  for  Payment  thereof  1  But 
which  Way  soever  'twas  taken,  'twas  agreed  the  Surplus  of  thfe  Personal  Estate  must 
be  subject  to  a  Distribution  between  the  PlaintiiTs  Lezvis  and  Dorothy. 

Twas  urged  for  the  Plaintiffs,  that  the  Testator  had  in  this  Case  expressly  charged 
liis  Real  Estate  with  the  Payment  of  his  Debts,  Legacies  and  Funerals ;  and  so  the 
Personal  Estate  ought  to  bo  exempt  thei-efrom ;  that  he  had  specifically  devised  away 
a  great  Part  of  his  I^ersonal  Estate,  and  that  it  was  without  (^estion  no  Way  subject 
thereto  (ante,  p.  125);  no  more,  as  'twas  urged,  could  the  Residue  in  this  Case, 
because  the  devising  it  by  sufh  general  Wonis  wjis  only  to  save  the  Trouble  of 
enumerating  the  Particulai-s,  which,  if  the  Testator  had  done,  that  would  have  made 
it  a  specifick  Devise  thereof,  and  consequently  as  much  exempt  as  the  Particulars 
before  devised  ;  that  the  Devise  was  of  the  Hesidue  before  wnbequeathed  ;  so  that  every 
Thing  but  what  was  before  bequeathed  or  devised  must  pass  by  this  Clause,  and  no 
Room  left  to  confine  it  to  the  Residue  after  Debts,  c&c,  which,  if  the  Words  had  been 
general,  might  be  supposed  the  Intent  of  the  Testator. 

On  the  other  Side  'twas  urged,  that  the  Personal  Estate  was  the  natural  Fund 
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for  Pajmeat  of  Debts ;  that  if  there  was  no  Clause  to  exempt  it,  this  Court  hod  always 
subjected  it  in  the  first  Place,  notwithstaudiiu  any  Devise  of  the  Real  I^tate  for  Pay- 
ment thereof;  that  the  Personal  Estate  haa  been  made  hable  in  this  Court  where 
the  Real  Estate  had  been  ezprealy  sold  out  and  out ;  that  the  Testator  could  not  be 
supposed  to  have  any  Regard  for  his  Heir,  that  the  charging  his  Heal  Estate  in  these 
Csaes  was  only  in  Aid  of  his  Personal  Estate,  in  Case  that  should  not  be  sufficient ; 
that  Htsns  foetus  as  well  as  Ecbtcs  natus  had  been  always  allowed  the  Benefit  of  the 
Peroonal  Estate  towards  Satisfaction  of  his  Debts  in  the  first  Place ;  that  if  an  Estate 
descend  with  an  Incumbrance  to  the  Heir,  that  he  should  have  the  Aid  of  the  Personal 
Estate  to  disincumber  it. 

But  to  this  Vernon  said,  that  that  could  be  only  where  there  was  an  express  Cove- 
nant for  Payment  of  the  Money  which  descended  in  Point  of  Lien  along  loitk  the  Estate, 
jet,  by  Reason  of  the  Covenant,  which  was  Personal,  the  Executors  should  be  bound 
to  diachai^  it  out  of  the  Personal  Estate  in  the  first  Place.  But  there  was  no  Pre- 
tence  in  the  WoHd,  that  if  a  Man  purchased  an  Estate  svhject  to  [130]  an  Incumbremce, 
that  his  Heirs  should  have  Aid  of  the  PersoneU  Estate  to  disincumbsr. 

But  my  Lord  Chancellor,  upon  the  whole  Frame  of  this  Will,  was  of  Opinion,  that 
the  Personal  Estate  was  to  be  applied  in  the  first  Place  in  Ease  of  the  ReaJ  Estate ;  first, 
because  there  was  no  express  Clause  to  exempt  the  Personal  Estate,  and  that  had  been 
always  the  Distinction  taken  in  this  Court.  Secondly,  It  appears  that  the  Heir  of  this 
Family  was  not  to  have  the  Real  Estate  'till  the  Age  of  25  ;  nay,  not  so  much  as  the 
Rents  and  Profits,  which  should  actually  fall  and  become  due  before  that  Age ;  that 
the  Testator  appeared  throughout  to  carry  a  very  frugal  Intention,  and  so  would  allow 
his  Heir  no  more  than  £30  per  Ann.  for  his  Maintenance,  and  that  too  is  carried  beyond 
the  usual  Time,  viz.  his  Age  of  25 ;  for  he  was  to  be  trusted  with  nothing  more  'till 
his  Age  of  35.  But  on  the  other  Side  he  must  be  intended  indefinitely  to  trust  him 
with  the  Personal  Estate,  without  Limitation  to  luiy  Age ;  so  that  lie  may  squander 
it  all  aw^,  and  waste  it  as  soon  as  ever  he  came  to  it ;  and  that  both  the  Real  and 
Personal  Estate  in  this  Case  were  to  come  in  the  same  Hand  ;  and  bo  he  was  to  have 
no  such  frugal  Intention  with  Regard  to  the  one,  and  leave  it  so  loose  as  to  the  other  ; 
that  if  the  Personal  Estate  had  been  devised  to  a  Stranger,  it  might  have  had  another 
Consideration  from  the  Meaning  of  the  Words  before  unbequeatfied  ;  but  here  he  thought 
it  could  not ;  and  accordingly  he  decreed  the  Personal  Estate  to  be  subject  in  the  first 
Plaoe  to  the  Debts  and  Le^ioies,  and  afterwards  the  Real. 


[S.  C.  sub  nom.  Onyons  v.  Tryers,  Prec.  Chan.  459,  1  Eq.  Cas.  Abr.  407 ;  and  sub 
nom.  Onions  v-  tyrer,  1  P.  Wms.  343,  and  2  Vern,  741.  Distinguished.  Tuppsr 
V.  Tupper,  1855,  1  K.  &  J.  669.  SeeNevill  v.  Boddam,  1860,  28  Bear.  558;  Ford 
V.  de  PonUs,  1861,  30  Beav.  593.  Doubted,  Quinn  v.  Butler,  1868,  L.  R.  6  Eq.  227. 
SeeiUftfuer  t.  Crnbb,  1873,  L.  R.  3  P.  &  D.  104;  Alexander  v.  Kirkpatrick,  1874, 
L.  It  2  Sc.  App.  404.   Followed,  In  re  Fleetwood,  1880,  15  Ch.  D.  609.] 

A  seccmd  Will  not  duly  executed  no  Revocation  of  a  former  Will,  though  cancelled. 

A  Man  makes  his  Will  duly  executed  and  attested,  according  to  the  Statute  of 
Frauds  and  Perjuries  ;  and  at  the  same  Time  in  the  like  Manner  executes  a  Duplicate 
thereoi  Some  Time  after  the  Testator  having  a  Mind  to  change  one  of  his  Trustees, 
orders  his  Will  to  be  wrote  over  again,  without  any  Variation  whiUsoever  from  the 
first,  save  only  in  the  Name  of  the  Trustee  so  changed ;  and  when  it  was  so  wrote 
over,  he  executed  it  in  the  Presence  of  three  Witnesses  :  and  the  three  Witnesses  sub^ 
scribed  their  Names,  but  not  in  his  Presence  ;  after  this  the  Testator  cancels  the  Dupli- 
cate by  tearing  off  the  Seal,  and  then  dies  ;  and  the  Question  was,  whether  the  second 
Will  not  being  good  as  a  Will  to  pass  Lands,  should  yet  be  a  Revocation  of  the  first  I 
And  if  it  should  not,  whether  the  Cancelling  of  the  other  should  be  a  Revocation 
thereof,  within  the  Statute  of  Frauds  and  Perjuries  'Twas  decreed  that  neither  the 
making  the  second,  nor  the  cancelling  of  the  first,  was  a  Revocation  thereof,  though 
in  the  second  there  was  an  express  Clause,  that  he  did  thereby  revoke  all  other  former 
WUb.  On  the  Hearing  of  this  Cause  the  Chancellor  took  this  Distinction,  that  the 
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second  Will  was  Dot  intended  barely  as  a  Revocation  of  the  fiist,  ao  as  to  signify  his 
Intention  of  dying  intestate,  or  without  any  Will,  but  doubtless  was  intended  as  an 
effectual  Will  to  pass  the  Lands  to  the  Persons,  and  in  the  Manner  thereby  devised, 
in  the  same  Manner  as  in  the  former  Will :  And  therefore  seeing  it  was  not  good  as 
a  Will  to  Q31]  that  Purpose,  it  could  be  no  Revocation  of  the  firet ;  for  'twas  not  in- 
tended to  be  a  Revocation  of  the  first,  but  as  'twas  supposed  to  be  valid  as  a  Will,  for 
passing  the  Lands  by  the  second  :  And  if  a  Man  by  his  Will  devises  I^ands  to  A.,  and 
after  makes  a  second  Will,  and  thereby  devises  the  same  Lands  to  B.,  if  this  second  Will 
be  not  good  as  to  the  pas^ng  the  Lands  to  £.  it  shall  be  no  Revocation  of  the  Devise 
in  the  first  to  A.,  for  'tis  plain  A.  was  to  lose  what  B.  was  to  gain ;  and  if  B.  gain  nothing 
by  the  secraid,  A.  shall  lose  nothing  that  was  given  him  by  the  first ;  mit  if  a  Mwa 
executes  a  second  Will,  which  appeara  to  have  no  other  Intention  than  tnily  to  revoke 
the  first  and  die  intestate,  though  the  second  be  not  in  all  Circumstanoes  duly  exe- 
cuted as  a  Will,  whereby  to  pass  Lands,  yet  it  will  operate  as  a  Revocation  of  the  first. 

And  as  to  the  Cancelling  and  Tearing  the  Seal  ofi  the  first  Will,  that  is  no  Revocation 
of  it  in  this  Case,  because  that  was  no  self^ubsisting  Independent  Act,  but  done  in 
Contemplation,  or  by  Way  of  Affirmation  of  the  second  Will ;  'twas  done  from  an 
Opinion  that  the  second  had  actually  revoked  the  first,  and  so  he  tears  the  first  as  of 
no  Use  ;  but  if  the  first  was  not  actually  revoked  by  the  second,  that  Act  of  tearing 
the  first  will  not  destroy  it  neither ;  for  tbo'  a  Man  may  by  the  Statute  of  Frauds  and 
Perjuries  as  effectually  destroy  his  Will,  by  tearing  or  cancelling  it,  as  by  making  of  a 
second,  yet  if  he  does  make  a  second,  uid  intends  that  as  a  Revocation  ol  the  first,  if  it 
be  not  sufficient  for  that  Purpose,  as  in  the  principal  Case,  the  Teaiing  or  Cancelling 
of  the  first,  being  only  in  Consequence  of  his  Opinion  that  he  made  a  good  second  Will, 
shall  not  destroy  the  first ;  but  it  ought  to  be  set  up  again  in  this  Court :  And  he  said 
he  thought  this  was  consistent  with  the  Resolutions  that  had  been  given  in  3  Mod. 
258,  1  Show.  89,  Egleton  cont.  Speek;  and  a  Cause  cited  by  Serjeant  Hooper  in  C.  B., 
wherein  he  argued,  that  where  a  Man  by  Will  gave  Lands  to  A.  for  Life,  Remainder 
to  B.  in  Fee  ;  and  after,  by  a  second  Will,  executed  in  the  Presence  of  three  Witnesses, 
but  not  eign'd  by  the  Witnesses  in  the  Testator's  Presence,  he  ^ve  the  same  Lands  to 
A.  again  for  Life,  Remainder  to  C.  in  Fee ;  this  was  held  no  Revocation  of  the  Remainder 
to  B,,  notwithstanding  an  express  Clause  at  revoking  all  former  Wills.  And  'twas 
held  clearly,  that  the  effectual  Cancelling  or  Revoking  either  the  Duplicate  or  original 
Will  is  an  effectual  Avoiding  of  both,  they  being  both  but  erne  Will,  and  so  must  stand 
or  fall  together. 

Brown  versus  Barehah. 

Feb.  1716.   J.G.  in  Court, 

See  before  p.  116,  S.  C 

Where  there  may  be  Hcsres  Viventis.   Vide  ante,  117. 

The  Chancellor,  having  taken  Time  to  consider  of  this  Case,  did  now  declare  his 
Opinion  ;  first  he  puts  the  Case  at  large,  and  then  premises,  that  naturally,  and  accord- 
ing to  the  common  Sense  and  Reason  of  Mankind,  every  one,  at  first  reading  the  Will, 
would  be  clear  of  Opinion,  that  the  Testator's  Intent  in  this  Case  was  to  give  his  Estate 
to  his  Heir  Male  ;  and  none  but  a  Lawyer,  and  one  whose  JudgmetU  is  byass^d  by  ike 
Learning  of  the  Lav:,  could  possibly  understand  otherwise ;  but  since  Resolutions  of  Iaw 
and  Decrees  in  Equity  [132]  have  from  Time  to  Time  introduced  and  established  certain 
Rules  and  artificial  Modes  of  Property,  he  thought  it  necessary  to  consider  such  of 
tlicrn  as  had  Iwcn  cited,  and  made  Use  of  to  disprove  this  natural  Construction  of  the 
Will  before  he  gave  his  own  Judgment ;  the  first  that  has  been  cited  is,  that  he  who 
takes  as  Heir  or  Heir  Male  can't  take  whilst  his  Ancestor  is  living  ;  for  the  Rule  is, 
that  nemo  est  Hares  Viventis,  and  this  is  Archer's  Case.  1  C.  66,  but  the  Rule  makes 
nothing;  in  the  present  Case  ;  first,  because  here  the  Ancestor  was  dead  at  the  Time 
when  the  Devine  took  Plat-e  ;  secondly,  beiaiisc  here  the  Words  of  the  Devise  are  all 
strictly  and  literally  verified  of  the  Person,  that  is,  to  take  as  Heir  Male  when  the 
Devise  took  Place ;  and  so  nothing  can  be  inferred  from  that  Rule  to  influence  the 
present  Case.  But  now  in  Archer's  Case  the  Words  were  not  all  true  concerning  him 
who  was  to  take  as  Heir  Male,  for  his  Ancestor  was  living  at  the  Time  when  the  Will 
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took  Effect ;  and  so  according  to  the  Rule  beforementioned  he  could  not  take  as  Heir 
Hale ;  but  in  our  Oase,  the  Anceetor  being  dead  long  before  even  the  making  the  Will, 
the  Defendant  Barkham  may  be  truly  and  hterally  called  his  Heir  Male,  and  conse- 
quently capable  of  taking  by  that  Name  if  nothing  else  hinders.  Another  Case  that 
has  been  cited  is  the  Case  of  Ckallenor  versus  Boyer,  2  Leon.  70,  but  that  likewise  is 
nothing  to  this  Purpose,  because  there  the  eldest  Son  was  living  when  the  Remainder 
should  have  vested  in  the  Heir  of  his  Body,  which  it  could  not  do  during  his  Father's 
Idfe  ;  for  during  his  Life,  he  was  no  more  Heir  Male  than  he  was  Female  ;  so  neither 
the  Case  in  By.  99  is  of  any  Force  at  liaw  in  the  present  Question  ;  for  there  the  Son 
who  claimed  the  Remainder  was  to  make  himself  right  Heir  both  of  the  Body  of  the 
Father  and  Mother,  which  during  his  Father's  Life  ho  could  not  do  ;  but  in  that  Case 
it's  strongly  implied,  that  if  the  Father  had  been  dead,  the  Son  should  have  taken  as 
right  Heir  of  their  two  Bodies. 

A  second  Objection  has  been  made,  that  he  who  takes  as  a  Furchasor  by  the  Name 
<^  Heir  Male  must  answer  the  whole  Description  ;  that  is,  he  must  be  Heir  andjMale, 
which  the  Defendant  Barkham  is  not ;  but  this  is  a  Rule  that  has  no  Foundation  in 
natural  Reason,  but  is  raised  and  supported  by  the  Artifice  of  the  Lawyers  ;  and  under 
this  Head  we  may  consider  the  principal  Case  of  Counden  and  Cleric^  and  SexhursVs 
Case,  cited  at  the  End  of  that  Case ;  and  also  the  Case  of  Sterling  and  Estrick  in  this 
Court ;  in  all  which  Cases  'tis  observable,  first,  that  the  Limitations  were  only  to  the 
Heirs  Male,  not  saying     the  Body  ;  secondly,  whoever  observes  carefully  the  Manner 
d  my  Lord  Hobart'g  Arguments,  f  o.  32,  will  find  his  own  Opinion  to  have  been  for  the 
Devise,  if  it  had  been  made  to  the  Heirs  Male  of  the  Body  ;  and  there  seems  to  have 
been  some  Mistake  crept  into  the  Print  in  the  transcribing  that  Part  of  the  Case, 
which  looks  to  have  been  at  first  otherwise  ;  and  as  to  the  Case  of  Sterling  and  Estrick, 
besidee  that  there  is  no  Mention  of  the  Word  Body,  that  was  in  the  Case  of  a  Deed, 
directing  a  Conveyance  to  his  Heirs  Male  ;  and  so  he  thought  the  Decree  in  that  Case 
extremely  right,  and  should  have  given  the  same  if  it  had  come  before  him  ;  but  now 
none  of  all  these  Cases  do  in  any  sort  affect  Uie  present  Case  ;  for  if  [1331  ^he  Reason 
for  rejecting  this  Devise  were  good,  because  Part  of  the  Description  of  the  Person 
intended  to  take,  was  not  true,  the  sfune  will  be  a  good  Reason  for  allowing  the  Devise 
in  the  present  Case,  wheire  the  whole  Description  is  strictly  and  literally  true ;  for 
without  Question  one  may  take  as  Heir  Male  of  the  Body  of  a  Person  deceased,  who  is 
no  Heir  General  of  the  same  Person  ;  first,  because  the  Intent  of  the  Testator  is  mani- 
fest, and  appears  at  first  View  who  was  the  Person  meant  to  take  thereby  ;  secondly, 
the  Distinction  between  taking  by  Purchase  and  taking  by  Descent,  where  the  Words 
are  the  same,  though  it  be  mentioned  in  Books  of  good  Authority,  yet  it  seems  to  have 
no  good  Foundation  of  Reason  or  Authority  of  Law  to  support  it ;  and  if  it  should 
prevail  in  all  Cases,  would  overthrow  another  Rule  of  Law,  as  certain,  and  as  well 
established,  which  is,  that  a  Person  may  take  by  Purchase,  if  he  be  sufficiently  described, 
though  he  has  neither  Addition  of  Christian  or  Surname  given  him ;  nay,  though  his 
Christian  Name  be  false  or  mistaken,  as  appears  by  several  Cases  put  to  this  Purpose 
in  C.  X.  3  a,  and  if  so,  certainly  such  a  Description  of  the  Peraon  as  has  all  the  Marks 
and  Characters  whereby  he  may  be  known,  and  is  defective  in  none,  must  be  sufficient 
to  intitle  him  under  that  Description  :  And  that  is  the  present  Case,  for  the  Words 
here  are  all  true.   Secondly,  they  are  no  more  than  true  ;  for  Edtcard  Barkham,  m 
the  strictest  Propriety  of  Speech,  is  Heir  Male  of  the  Body  of  his  Great  Grandfather  ; 
and  the  Books  which  are  to  the  contrary,  infer  to  make  out  their  Conclusion  that  the 
Words  are  not  true,  which  shews,  that  if  they  are  true  the  Authority  of  those  Books 
must  fail ;  now  that  they  are  not  true  they  endeavour  to  prove,  by  urging  that  the  Person 
who  is  to  take  by  such  a  Description  must  be  both  Heir  Male  and  Heir  General ;  for  if 
he  fails  in  either,  he  is  not  the  Person  described  :  But  this  surely  is  no  good  Reason ; 
though  it  be  true,  that  the  Word  Heir,  taken  singly  by  itself,  can  be  true  of  none  but 
him  who  is  Heir  General,  yet  when  they  are  joined  with  the  Words  MaJ.e  or  Female 
of  Uu  Body,  they  are  true  m  him  or  her  who  descends  from  the  Body,  though  they  are 
not  Hurs  General ;  and  to  say  otherwise,  is  a  very  disingenuous  and  unfair  Way  of 
wnstruing  Words.   For  suppose  a  Man  has  Land  at  Common  Law,  and  other  Lands 
in  BuTTOugk  English,  and  he  devises  his  Lands  at  Common  Law  to  his  Heir  in  Burr&agh 
Bnglith  ;  or  suppose  a  Man  has  Jjands  at  Common  Law,  and  other  Lands  in  Gavelkind  j 
[n  these  Cases,  if  a  Man  stop  at  the  Word  Heir  or  Heirs,  'tis  certain  the  youngest  Son 
in  one  Case,  or  all  the  Sons  in  the  other  Case,  can't  take,  because  the  eldest  Son  is  only 
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Heir,  and  so  this  can  never  be  a  just  Constructiim  of  such  a  Will ;  but  now  take  all 
the  Words  together,  and  it  is  then  most  certainly  a  good  Berwe  to  the  youngest  Son 
who  is  Heir  in  Burrough  English  in  the  first  Place,  and  to  all  the  Sons  who  are  Hars 
in  Gavelkind  in  the  other ;  so  in  the  principal  Case  leave  out  the  Words  Male  of  his 
Body,  and  then  no  Doubt  but  the  Heir  General  is  to  take  :  But  as  these  Words  were 
added  to  distinguish  him  from  the  Heir  General,  it  would  be  a  very  unjust  Way  of 
wresting  and  perverting  a  Man's  Words,  to  leave  them  out  purely  to  let  in  another 
whom  the  Testator  never  intended  should  take ;  and  [134]  the  Addition  of  these 
Words  was  purely  to  distinguish  him  from  the  Heir  General :  Yet  you  say,  none  can 
take  but  the  Heir  General,  tho'  to  give  it  from  him  those  very  Words  were  added,  to 
distinguish  the  Person  described  to  take ;  which  is  all  one  as  to  say,  though  the  Law 
allows  an  Heir  General  and  Heir  Special  as  two  distinct  Persons,  yet  none  can  ta^ 
who  is  not  Heir  General  and  Heir  Special  in  one  Persrai,  which  is  to  confound  and 
destroy  the  very  Distinction  itself  between  them :  Besides,  here  the  very  Person  to 
take  is  certain,  and  known ;  Edward  Barkham,  and  no  other,  is  Heir  Male  of  the  Body 
of  his  Great  Grandfather,  and  the  Description  of  him  by  these  Words  is  correct  and 
perfect.  Thirdly,  If  the  Words  Heirs  Male  of  the  Body  in  the  Plural  Number  are  a 
sufficient  Description  to  convey  Lands  by  Descent  from  the  Ancestor  to  the  Heirs 
Male  of  his  Body,  they  are  as  sufficient  to  pass  such  Lands  to  the  same  Heir  Male  of 
that  Body  by  Purchase,  where  the  Intent  of  the  Testator  appears  to  be  so  :  And  this 
is  not  a  Construction  wrought  upon  the  Statute,  for  that  Statute  does  not  determine 
or  meddle  with  what  are  Words  of  Purchase  and  what  not,  or  how  the  Heir  of  the  Body 
that  is  to  take  shall  be  described ;  nor  is  there  any  such  Distinction  between  a  Purchase 
and  a  Descent  arising  upon  that  Statute ;  for  the  Words  here  made  Use  of  in  this 
Deviae  were  all  at  the  Common  Law  long  before  this  Statute  of  Doais,  which  did  not 
create  such  Hrar  Male  of  the  Body,  for  he  would  have  taken  by  such  a  Devise  at  the 
Common  Law,  as  sufficiently  described  and  known  ;  and  the  Statute  only  affirms  the 
Description  :  And  this  he  said  was  the  principal  Reason  of  the  Opinion  he  was  now  to 
deliver,  and  the  Authors  which  have  been  cited  to  the  contrary  do  not  at  all  come  up 
to  the  Case,  there  being  no  Mention  of  the  Word  Body  in  any  of  them.  And  as  to  the 
(Mnion  of  Hob.  32,  that  the  Words  Heirs  Male  of  tite  Body  are  not  sufficient  Words 
oi^Purchase  where  another  is  Heir  General,  he  said.  First,  that  that  Point  was  not  at 
all  necessary  for  the  Determination  of  the  principal  Case ;  Secondly,  from  those  Ex- 
pressions in  the  Book,  it  looks  rather  like  a  Mistake,  than  Hobart^s  own  Opinion ; 
Thirdly,  if  it  were  his  Opinion,  it  seems  not  to  be  Xiaw,  because  a  Limitation  to  the 
Heirs  Male  of  the  Heir  Male  of  the  Body  of  a  Person  dead  before  was  sufficient  to  vept 
in  them  by  Purchase  without  the  Statute,  and  before  the  Statute  de  Bonis ;  and  so 
is  J(^n  de  Mandeville's  Case,  C.  L.  26,  which  he  cited  and  applied,  and  said,  the  whole 
Difference  in  those  Cases  was  between  a  Devise  to  the  Heirs  Male  or  Heirs  Female  of 
the  Body  ;  and  as  to  Shelly's  Case,  the  principal  Case  there  was  rather  a  Confirmation 
of  this  Opinion,  for  there  the  Ancestor  was  dead  at  the  Time  when  the  Limitation 
took  Place,  and  for  my  Lord  Coke's  Eeport  of  that  Case,  it  seems  only  to  be  his  own 
Argument,  as  he  was  of  Counsel  in  it ;  and  tho'  he  does  indeed  lay  down  the  Dis- 
tinction between  taking  by  Purchase  and  by  Descent,  yet  Wroy  Chief  Justice,  when 
he  comes  to  sum  up  the  Reason  of  the  Judgment,  takes  no  manner  of  Notice  of  that 
Distinction ;  so  that  it  seems  to  be  only  my  Lord  Cdx's  own  Opinion,  without  an^ 
Authority  to  support  it.  But  then  indeed  this  Doctrine  is  a^n  transcribed  into  his 
first  Institutes,  24,  <&c.,  and  Shelly's  Case  cited  for  it,  which  is  the  only  Authority  to 
warrant  that  Distinction ;  for  as  to  the  [135]  Year-Books,  referred  to  in  the  Margin, 
he  said  he  had  looked  into  every  one  of  them  with  all  the  Care  he  could,  that  he  might 
go  to  the  Bottom  of  the  Question  ;  and  those  Books  are  so  far  from  warranting  such 
an  Opinion,  that  there  is  but  one  of  them  at  all  to  the  Purpose,  and  that  is  directly 
contrary  to  what  it  is  cited  to  prove  ;  for  as  to  the  9  H.  6,  23  and  24,  and  11  H.  12,  it 
was  a  Limitation  only  to  the  Heirs  Male,  not  Heirs  Male  of  the  Body  :  Besides  that, 
he  was  not  in  esse  when  the  Limitation  to  him  was  to  take  Place,  and  so  that  Case  can 
be  no  Ground  for  my  Lord  Coke's  Opinion.  Another  Case  cited  to  support  this 
Opnion,  is  the  27  if.  8 ;  Bro.  Tit.  de  DoniSt  Sect.  61.  But  on  looking  into  the  Case,  it 
appears  to  be  nothing  at  all  to  the  Purpose ;  axid  Bro.  lit.  140,  Eussey's  Case,  there 
is  no  judicial  Resolution  on  this  Point  one  Way  or  other ;  and  I^er,  374,  is  only  an 
imperfect  Report  of  Shdly's  Case  :  And  from  the  Weakness  of  these  Au^oritles,  to 
prove  the_Doctrine,,contended  for,  he  took  Occasion  to  otwerve,  that  there  was  no 
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relying  on  sudden  Opinions,  as  cited  in  Books ;  and  for  the  Support  of  his  own  Opinion 
he' cited  Roll.  454,  and  2  Vent.  311,  Burchetl  cont.  DuTdant,  alias  James  against 
Richardson,  which  he  said  was  a  much  stronger  Case  than  this  now  in  Question ;  for 
there  the  Ancestor  was  living,  and  yet  it  was  lield  such  a  Description  of  him,  as  to  let 
him  in  during  the  Ancestor's  Life,  though  that  was  a  Dispensation  with  an  ancient 
Maxim  of  Law,  Quod  non  est  Hasres  vivenlis )  hut  iu  our  Case  no  Maxim  of  Law  is 
infringed  :  But  Beaumont  and  Long^s  Case  in  the  House  of  Lords  lately  is  still  a  much 
stronger  Case,  for  there  was  not  so  much  as  the  Words  of  the  Body,  and  yet  the  Heir 
was  sufficiently  descrihed  to  take,  even  in  the  Life  of  his  Aunt  Long ;  so  that  he 
thought  those  Opinions  of  my  Lord  Coke  and  Hobart  to  be  very  much  outweigh 'd  by 
the  Authority  of  these  later  Resolutions.  Then  he  cited  the  Case  of  Pibtts  against 
Miiford,  1  Vent.  372,  and  said,  that  my  Lord  Hale  did  not  think  fit  to  rely  on  the 
common  Pmnt  of  the  Father's  taking  an  Estate-Tail  by  Implication,  but  held  the 
Words  Heirs  Male  of  the  Body  of  his  second  Wife  a  sufficient  Description  to  vest  in  the 
Heirs  Male  of  the  Body  of  such  Wife  by  Purchase  :  And  though  the  Reporter  of  that 
Case  introduces  the  Argiunent  of  my  Lord  Hale,  only  with  his  saying,  that  of  that  he 
was  not  well  satisfied ;  yet  in  the  Argument  of  my  Lord  Hale  after,  he  seems  to  have 
professedly  set  about  confuting  that  Opinion,  and  takes  Notice  of  such  Heir  Male  of 
die  Body,  as  a  Special  Heir  at  Common  Law  before  the  Statute  de  Bonis,  who  was 
capable  of  taking  by  Descent  from  the  Heir  General ;  and  what  he  cites  there  out  of 
lit  Sect.  332,  <^  performing  the  Condition  as  near  the  Intent  as  may  be,  he  proves  in 
the  |irasent  Case  that  the  Settlement  must  be  made  to  the  Person  who  is  the  Heir 
Special ;  and  said  he  had  never  met  with  any  other  Case  to  the  contrary,  but  only  the 
C^nions  before  mentioned  of  Coke  and  Habart.  As  for  the  Case  at  the  End  of  that 
of  Pihus  and  Miiford,  it  is  directly  in  Point  for  the  Special  Heir  Male ;  and  in  that 
Case  he  took  Notice  of  his  Heir  General,  as  he  does  in  the  present,  and  therefore  could 
never  mean  that  his  Heir  Female  should  take  it,  when  he  expresly  gives  it  to  his  Heir 
Male ;  and  in  that  Case  Justice  y/ild  was  of  the  [136]  same  Opinion  in  that  Particular  ; 
so  that  it  has  the  Authority  of  two  Judges  there  :  And  the  Reasoning  of  my  Lord 
H(de  there  must  surely  convince  idl  that  hear  it,  and  is  much  st|;onger  than  the  before- 
ntenta<nMd  Opnions  of  Ceke  and  Hobart^  the  last  whereof  amounts  to  no  more  than 
that  he  doubted  of  the  Law  in  this  Point.  Then  he  cited  the  Case  of  Btdeer  cont.  WaU, 
HiU.  8  W.  3,  Rot.  1484,  in  C.  B.,  where  a  Man  made  his  Will  in  this  Manner  :  /  give 
my  eldest  Heir  Male,  and  his  Heirs  Male  for  ever,  ail  my  Lands  in  such  a  Place  ;  and 
if  there  be  a  Female,  she  to  have  £12  per  Ann.  as  long  as  she  lives  ;  and  the  Testator 
having  two  Sons,  the  eldest  of  which  was  dead  in  his  Life-time,  leaving  a  Daughter 
who  was  Heir  General,  yet  the  youngest  Son  went  away  with  the  Land  :  And  that 
Case,  as  it  appears  by  the  Adjournment  on  the  Bdls,  was  depending  for  a  considerable 
lime,  so  that  it  seems  to  have  been  settled  with  great  Judgment  and  Deliberation ; 
ind  in  that  Case  there  were  several  Eniressions  to  shew  that  he  never  meant  his  Ileir 
General  should  take.  As  to  the  Case  of  Goodwright  and  Cornish,  which  has  been  cited, 
he  8^  it  was  nothing  at  all  to  the  Purpose,  and  therefore  he  took  no  Notice  of  it.  last 
of  all,  and  upon  the  whole,  he  concliued  that  the  Words  of  this  Will  were  sufficient 
t3  vest  the  Intoil  in  Question  in  the  Heirs  Male  of  the  Body  of  the  Great  Grandfather  ; 
First,  because  natural  Reason,  common  Sense,  and  the  Intent  of  the  Testator,  allowed 
it;  Secondly,  because  the  Arguments  to  the  contrary  are  now  brought  into  a  very 
narrow  Compass  and  Weight ;  Thirdly,  that  the  Weight  of  them,  if  any,  was  over- 
*eigh*d  by  judicial  Resolutions  in  much  stronger  Cases  ;  and  therefore  the  only  Doubt 
Qov  remaining  was,  how  this  Trust  should  be  executed  1  In  considering  whereof  he 
nid,  that  the  Limitations  to  the  Heirs  Male,  in  the  Plural  Number  made  no  manner 
of  IMfficulty,  for  so  was  Shelly's  Case ;  and  when  a  Conveyance  comes  to  he  made, 
it  must  be  to  the  Person  who  is  Heir  Male  in  the  Singular  Number  ;  and  the  Words 
are  moie  skilful  in  the  Plural  Number  than  they  would  have  been  if  they  had  been 
only  m  the  Singular,  as  they  do  denote  the  Person  who  is  to  take,  and  do  at  the 
anK  Time  describe  the  Quantity  of  the  Estate  he  is  to  take  ;  and  thereupon  decreed, 
that  the  Trustees  should  execute  a  Conveyance  to  Edtoard  Barkham,  and  the  Heirs 
Male  of  the  Body  of  his  Great  Grandfather;  for  in  this  Case  ^quitas  sequitur  Legem, 
and  the  Conveyance  must  be  as  near  the  Intent  of  the  Testator  as  may  be,  accord- 
ing to  the  Rule  before  mentioned,  lat.  Sect.  352.  And  a  Conveyance  was  decreed 
HGoidingly. 
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EasUr  Vacation,  1716.   J.  0.  at  the  Rolls. 


Devise  to  all  his  Children  and  Grandchildren  intends  only  those  in  esse. 

In  this  Case  it  was  said  by  the  Counsel,  and  agreed  to  by  die  Court*  tliat  a  Deriae 
to  all  his  Children  and  Grandchildren  extends  only  to  those  that  were  in  esse  at  the 

Time  of  the  Will  made,  for  then  the  Will  speaks  ;  and  no  Children  bom  after  are  to  be 
let  in,  unless  there  had  been  future  Words  in  the  Will,  as  all  his  Children  and  Grand- 
children, which  should  be  born  or  living  at  his  Death. 

[137]  Secondly,  That  a  Grandchild  is  not  within  the  Custom  of  London  to  come  in 
for  his  Father  or  Mother's  Share,  together  with  the  other  Child  of  a  Freeman  ;  and 
this  hath  been  settled  by  the  present  Lord  Chancellor,  where  a  Deed  by  Way  of  Pro- 
viuon  being  made  by  the  Grandfather,  after  the  Father's  Death,  in  order  to  introduce 
the  Grandson  into  the  Father's  Place  was  set  aside,  as  made  in  Fraud  oi  the  Custom 
against  the  surriving  Child. 

Thirdly,  The  Testator  in  the  principal  Case  being  a  Freeman  of  London,  by  his  Will 
in  Writing  declared  that  he  had  given  £1000  to  one,  £1000  to  another,  and  so  to  the 
rest  of  his  Children,  in  full  of  their  Orphanage  Part,  by  the  Custom  of  London  ;  yet 
this  Declaration  let  them  in,  bringing  their  Sums  into  Hotchpot  to  their  full  customary 
Shares  of  the  Whole  (2  Peer  Will  440,  and  560) ;  but  whether  the  Sums  mentioned 
in  the  Will  should  be  taken  to  be  the  whole  of  what  the  Testator  had  given  them,  or 
if  the  Parties  concernol  were  at  Liberty  to  prove  more  paid  them,  was  the  greater 
Question  ;  and  the  Court  seemed  inclinable  to  let  them  into  the  Proof  thereof. 

Fourthly,  A  Devise  of  £600  a-piece  to  two  of  his  Grandchildren  by  Name,  and  if 
either  of  them  died,  his  Share  to  go  to  the  Survivor,  and  if  both  died,  then  their  Shares 
to  go  to  their  Mother  ;  one  of  them  died  in  the  Life  of  the  Testator,  yet  his  Share  went 
by  the  express  Words  of  this  Will  to  the  other  Grandchild,  and  was  held  to  be  no  lapsed 
Legacy.   Vide  ante,  76  ;  Lucas's  B.  98. 


Saturday,  May  18, 1717.  J.G.vnCourL 

See  [1]  Eq.  C.  Abr.  209,  S.  C. 

Where  an  Executor  ;nay  be,  as  to  Lands,  and  Lands  liable  to  Debts,  dx. .  and  what 
Writing,  c&c,  may  revoke  a  Will.    Vide  post,  166,  167,  Revocation,  <&c. 

This  was  an  Appeal  from  the  Bolls,  and  the  only  two  Points  in  Question  were  ; 
First,  where  one  by  Will  devised  in  this  Manner,  /  make  my  Niece  Gore,  since  married 
to  Sir  Henry  Penrice,  Executrix  of  all  my  Goods,  Lands  and  CItattels,  Whether  any 
and  what  Estate  passed  in  the  Land  by  the  Devise,  it  appearing  in  the  Cause,  that  the 
Testator  had  no  Terms  or  Inter^t  for  Years  in  any  <a  the  Lands  in  Question  1  The 
second  was,  where  the  Testatrix  had  made  a  Settlrauent  with  Power  of  Revocation 
by  Writing,  executed  under  Hand  an  Seal,  in  the  Presence  of  three  Witnesses,  not  being 
menial  Servants ;  and  some  Time  after,  being  indisposed,  wrote  a  Ijetter  (which  was 
read  and  proved  in  theCause),  signifying  her  Intention  to  revoke  these  Uses,  and  dearing 
a  Deed  might  be  prepared  pursuant  to  the  Power  for  Revocation  thereof,  and  settling 
the  same  on  her  Niece  Gore,  Whether  this  should  be  construed  to  amount  to  a  Revoca- 
tion, she  dying  before  any  Deed  was  prepared,  or  any  Revocation  actually  made  ? 

As  to  the  first  Point,  'twas  argued  that  this  Devise  was  sufHcient  to  pass  the  Lands, 
and  to  give  the  Devisee  an  Estate  of  Inheritance  therein.  That  if  it  were  otherwise, 
the  Word  Lands  would  be  useless,  and  must  be  rejected,  there  being  no  Terms  nor 
Interests  for  Years  in  any  other  Lands ;  that  if  any  one  says  in  his  Will,  /  make  such 
a  one  universal  Heir,  this  will  pass  not  only  his  Real,  but  his  Personal  Estate  likewise  ; 
and  this  has  been  oftentimes  allowed ;  and  yet  these  Words  are  as  improper,  and  as 
little  applicable  to  the  Personal  Estate,  as  the  Words  in  [138]  t^he  present  Case  to  the 
Real  Estate ;  that  by  making  her  Niece  Executrix  of  her  Lands,  she  gave  her  a  Power 
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to  sell  and  dispose  of  her  Lands,  and  that  without  Question  would  have  passed  a  Fee  ; 
and  by  this  Devise  the  Lands  are  made  subject  to  the  Payment  of  Debts  and  Legacies, 
and  under  the  Control  and  Management  of  the  Executrix,  in  the  same  Manner  as  the 
Goods  and  Chattels,  whereof  she  is  made  Executrix  in  the  same  Clause  ;  and  if  she 
should  have  but  an  Estate  for  Life  therein,  she  might  possibly  die  before  she  was  reim- 
bursed out  of  the  Rents  and  Profits  what  she  hadpaid  for  Dehts  ;  which  is  the  Reason 
that  a  Devise  to  one  paying  my  Debts  will  pass  a  Fee. 

As  to  the  second  Point  'twas  argued  from  several  Expressions  in  the  Letter,  that 
■he  had  a  manifest  Intention  to  revoke  the  Settlement ;  that  she  went  as  far  as  she  could 
toTards  it ;  that  she  expresly  gave  Directions  to  have  a  Deed  prepared  for  that  Pur- 
pose :  and  that  the  Reason  of  its  not  being  eompleated  was  her  dying  so  soon,  which 
was  the  Act  of  God  ;  that  if  this  Letter  had  been  sealed  and  attested  pursuant  to  the 
Power,  it  would  without  Question  have  been  a  Revocation  ;  and  they  cited  the  Duke 
of  AlbemaTWs  Case,  where  a  Revocation  was  to  be  in  the  Presence  of  six  Witnesses, 
whereof  three  to  be  Peers  ;  yet  'twas  held  in  that  Case,  that  if  the  Person  was  beyond 
Sea,  or  under  any  Disability  of  having  three  Peers,  and  pursued  his  Power  of  Revocation 
in  all  other  Circumstances,  that  would  be  effectual  in  a  Court  of  Equity. 

But  my  Lord  Chancellor  was  so  clear  of  Opinion  in  both  Points  against  them,  that 
he  affirmed  the  Decree  somewhat  hastily,  without  hearing  of  Counsel  on  the  other 
Sde.  As  to  the  first  Point,  he  said,  whatever  his  private  Opinion  might  be  of  the 
Intent  of  the  Testator  to  give  her  Niece  those  Lands,  yet  in  Point  Judgment  he  could 
not  decree  for  her ;  that  it  was  a  most  known  and  established  Rule  of  Law,  that  an 
Heir  is  never  to  be  disinherited  but  by  express  Words  or  necessary  Implication  ;  that 
here  were  neither  in  this  Case  ;  that  the  Word  Lands  was  not  however  useless,  or  to 
be  rejected  ;  for  that  in  all  probability  there  might  be  Rents  in  Arrear  of  the  Lands, 
and  by  making  her  Executrix  of  her  Lands,  the  Rents  of  those  Lands  would  pass ; 
that  nothing  certain  could  be  inferred  from  such  a  Devise,  and  therefore  he  must  not 
break  into  the  settled  Rule  of  Law  to  support  it.  And  as  to  the  second  Point,  there 
might  be  good  Reasons  for  putting  herself  under  that  Restraint,  in  the  Manner  of  Revo- 
cation, to  prevent  Surprise  or  Inadvertency ;  that  there  was  no  Pretence  of  any  Obstruc- 
tion from  the  Persons  who  claimed  under  that  Settlement ;  that  here  was  nothing 
mon  than  a  bespeaking  of  a  Revocation,  and  the  Completion  of  it  prevented  by  her 
Death ;  that  no  Cause  had  ever  yet  gone  so  far  ;  and  therefore  'twas  too  hard  for  him, 
»nd  affirmed  the  Decree.  Note  :  the  Testatrix  by  her  second  Will  gave  Part  of  these 
Lands  to  charitable  Uses,  and  they  were  decreed  at  the  Rolls  to  be  good  as  an  Appoint- 
ment upon  the  Act  of  Parliament,  notwithstanding  there  was  no  Revocation  ;  but  that 
Point  was  not  now  in  Question. 

Qtuere :  If  the  bare  Appointment  of  one  to  be  an  Executor  conveys  any  Interest, 
for  it  seems  to  be  only  a  mere  Authority.    W.  B. 


[139]  FuRSAKER  contra  Robinson.  ■  '  *' 

Saturday,  October  6, 1717.  J.  G.  m  Court. 

S.  C.  [1]  Abr.  Eq.  123. 

A  Convqrance  of  Customary  Lands  to  a  Natural  Daughter,  without  observing  the 
Custom,  void.    See  2  Peer  Will.  248  and  468,  this  Case  cited. 

A  Man  seised  of  Lands,  which  by  the  Custom  of  the  Manor  could  not  pass  but  by 
Deed,  Surrender,  and  Admittance,  and  having  a  Natural  Daughter,  does  by  Deed,  in 
Consideration  of  £300  therein  mentioned  to  be  paid  by  the  said  Daughter,  grant  and 
wmvey  these  Lands  to  her  and  her  Heirs,  and  she  was  admitted  accordingly  ;  but  no 
Surrender  was  made  of  these  Lands,  as  the  Custom  required  ;  and  at  the  Foot  of  the 
Admittance  was  a  Proviso,  that  her  reputed  Father  should  hold  and  injoy  these  Lands 
for  Life ;  also  in  the  Deed  was  a  Covmant  for  further  Assurance ;  but  for  want  of 
1  Surrender  according  to  the  Custom  of  the  Manor  this  was  agreed  to  be  a  defective 
C<HtTeyance ;  so  this  Bill  was  brought  against  the  Heir  at  Law  to  supply  this  Defect, 
and  to  have  further  Assurance  according  to  the  Covenant ;  and  whether  this  Court 
could  supply  it  in  Behalf  of  a  Natural  Daughter  was  the  single  Question  1  It  was 
Qtged  for  the  Daughter,  that  she  ought  to  be  considered  as  a  Purchasor,  having  paid 
0.  T.— 4 
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£300  for  it ;  but  'twas  said  on  the  other  Side,  that  tho'  £300  was  mentioned  in  the 
Deed  as  the  Consideration,  yet  no  Money  was  ever  paid,  and  the  Plaintiff  could  make 
no  Proof  of  any  Money  ;  'twas  also  urged  for  the  Plaintiff,  that  ^ter  her  Birth 
her  Father  bad  married  ner  Mother,  and  therefore,  tho'  she  was  a  Bastard  by  our  Law, 
yet  by  the  liaw  of  the  Spiritual  Court  she  was  looked  upon  as  Mvlier  puime,  tho'  before 
Marnage  she  was  Bastard  Eigne  ;  for  that,  by  their  Law,  Matnrnonium  suhsequens 
tdlit  peccat^  precedens ;  but  o1  this  Marriage  likewise  with  her  Mother  she  made  no 
Proof.  Twas  urged,  that  she  being  his  Natural  Daughter,  he  was  by  the  I^aw  of 
Nature  obliged  to  provide  for  her  ;  and  that  this  Court  ought  to  supply  a  defective 
Conveyance,  intended  for  that  Purpose,  as  it  had  been  done  in  many  Instances  for 
younger  Children,  and  the  rather,  because  of  the  express  Covenant  for  further  Assur- 
ance, which  they  came  here  to  have  a  specifick  Performance  of  ;  and  that  she  ought 
to  be  looked  upon  as  a  Purchasor,  and  to  have  the  Benefit  of  that  Covenant.  On  the 
other  Side  'twas  argued  by  Sir  Thomas  Powis  and  others,  that  though  the  reputed 
Father,  if  he  thought  her  to  be  his  Child,  was  obliged  by  the  Law  of  Nature  to  provide 
for  her,  yet  no  Bray  else  was ;  that  this  Court  was  under  no  such  Obligation ;  so  she 
was  to  be  conudered  now  as  a  meer  Stranger  ;  and  to  supply  a  voluntary  Conveyance 
that  is  defective  for  a  Stranger  against  an  Heir  at  Law,  was  what  never  was  attempted 
before  ;  that  she  was  to  be  considered  as  nullim  filia,  and  could  not  be  considered  as  a 
Child  in  any  Court ;  and  that  the  Court  was  to  follow  the  Law  in  such  Cases  ;  that 
though  her  Father  had  a  great  Affection  for  her,  yet  that  was  not  such  an  Affection 
as  would  raise  a  Use  at  Law  ;  that  the  Covenant  for  further  Assurance  could  not  at 
all  help  the  Case  where  the  original  Conveyance  was  void  ;  that  if  a  Man  covenants 
to  stand  seised  to  the  Use  of  a  meer  Stranger,  and  covenants  to  make  further  Assurance, 
this  Covenant  defending  upon  the  Nature  of  a  Convey-[14(fl-ance,  if  it  were  void,  the 
Covenant  which  is  only  atixiliary,  and  goes  along  with  the  Estate,  must  be  void  too. 
And  this  was  a  Copyhold  which  could  not  be  affected  even  by  a  Judgment  at  Law  : 
much  less  by  a  Covenant  which  could  not  bind  the  Heir  at  Law  of  the  Copyholder  : 
That  in  a  Case  of  Kettle  and  Tovmsend  (Abr.  Eq.  G.  p.  123  ;  1  Salk.  187),  in  the  Time 
of  my  Lord  Somers,  'twas  held,  That  a  Man  was  not  obliged  to  provide  for  his  Grandchild 
as  he  was  for  his  Children,  which  were  then  said  to  be  in  Nature  of  a  Debt  upon 
him ;  and  as  he  was  obliged  to  pay  his  Debts,  so  this  was  a  Debt  of  Nature  which  he 
was  likewise  obliged  to  pay,  but  not  to  his  Grandchildren,  much  less  to  a  Bastard-Ghiki. 
But  my  Lord  Chancellor  seemed  not  to  be  satisfied,  and  said,  That  by  the  43  Eltz.  a 
Man  was  obliged  to  provide  for  his  Grandchildren  ;  but  as  to  the  Point  in  Question, 
the  Court  was  of  the  same  Opinion  for  the  Reasons  before  given,  and  dismissed  the 
Appeal  from  the  Rolls.  And  as  to  the  Proviso  at  the  Foot  of  the  Admittance,  'twas 
held  repugnant  and  vend,  according  to  the  Case  in  Cro.  Car.  or  Cro.  Jac<  and  the  Dis- 
tinction taken  in  4  Co.  25,  Kite  contra  Quainton. 


Jaoobson  versfu  Peer  Wiluaus. 

Saturday,  Nov.  9,  1717.  J.  G.  in  Court 

See  [1]  Abr.  Eq.  C.  34,  a  C.   Q.1  Peer  M.  382. 

Where  a  Legacy  given  to  the  Wife  on  a  Contingency,  £c.,  vests  in  the  Husband. 
See  before,  103,  and  2  Peer  Will.  497. 

A  Legacy  of  £1000  was  given  to  one  after  the  Death  of  her  Mother,  when  she  should 
attain  the  Age  of  21  Years  :  The  Defendant  was  appointed  Trustee  for  the  Raising  and 
Payment  thereof  out  of  certain  Lands  :  The  Devisee  was  drawn  into  an  improvident 
Match  whilst  she  was  very  young,  with  one  who  soon  after  became  a  Bankrupt ;  and  the 
Plaintiffs  were  Assignees  under  the  Commissioners  of  Bankrupts,  and  brought  this  Bill 
for  the  Portion  which  the  Husband  was  intitled  to  in  Right  of  his  Wife  :  'Twas  insisted 
by  the  Defendant,  that  the  Plaintiffs  could  be  in  no  better  Condition  than  the  Husband 
himself  would  have  been  if  he  had  brought  this  Bill  for  the  Portion ;  that  if  the  Husband 
had  brought  such  a  BiU,  the  Court  would  have  taken  Care  to  have  made  a  Provision 
for  the  Wife  thereout :  and  as  the  Portion  was  in  the  Hands  of  the  Trustees,  the  Plain- 
tiffs who  stood  in  the  Husband's  Place  could  be  in  no  better  Condition,  but  must  submit 
to  make  a  Provision  for  the  Wife  likewise.   It  was  likewise  insisted,  that  this  was  not 
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i      rated  in  the  Wife ;  but  her  Mother  was  still  living,  and  she  herself  under  Age,  so  that 
I     it  was  but  a  double  Possibilitv  in  the  Wife,  and  consequently  no  more  in  the  Husband, 
ud  then  it  could  never  pass  by  this  Assignment  to  the  Plaintiffs.    My  Lord  Chancellor 
h&Ting  taken  'Hme  to  consider  of  it  'till  this  Day,  was  of  Opinion  that  this  was  not  a 
Portion  vested  presently  in  the  Daughter,  payable  at  a  future  Time,  but  was  subject 
to  a  double  Contingency,  the  Death  of  the  Mother,  and  her  own  surviving,  and  attaining 
the  Age  of  21  Years  ;  first,  that  the  Portion  never  vested,  being  given  to  her  only  when 
I     she  should  attain  2 1  Years  after  the  Death  of  her  Mother,  was  not  presently  payable  at 
j     that  Time ;  and  that  tho'  both  the  Contingencies  had  now  lately  happened,  viz.  the 
,     Death  of  her  Mother,  and  that  the  Daughter  had  attained  her  Age  of  Twenty-one ; 
yet  those  bein^  since  the  Assignment  [141]  of  the  Bankrupt's  Estates,  and  since  a 
Certificate  of  his  havins  conformed  himself  in  every  Thing  to  the  Acts,  he  was  now  by 
the  Opinion  of  my  Lom  Chancellor  discharged  as  a  Bankrupt :  And  this  Portion  could 
not  {»88  without  a  new  Assignment,  which  the  Commissioners  could  not  make,  their 
fommisBion  being  determined  and  at  an  End. 

Legatt  versus  Shewexl. 

iVop.  24,  1717.   J.  G.  at  Lord  Chancellor's  House,  before  Mr.  Baron  Price. 

[1]  Abr.  Eq.  C.  394,  S.  C.    Q.  1  P.  Will.  87. 

Marriage  Articles  to  leave  a  Provision  for  the  Wife.   See  Luc.  Bep.  39  ;  2  P.  Will. 

342.  <£c. 

Articles  of  Agreement  of  Marriage  were  made,  whereby  the  Husband  was  to  leave 
his  Wife  £2000  at  his  Death,  and  to  settle  on  her  a  Rent-Charge  of  £100  per  Ann.  out 
j  of  Lands  to  be  purchased,  with  Clause  of  Distress  :  The  Marriage  t&kes  Effect,  and  the 
Husband  having  made  no  Purchase,  nor  any  Settlement  of  the  £100  per  Ann.  on  his 
Wife,  makes  his  Will ;  and  therein  taking  Notice  of  the  Articles,  devises  the  £2000 
to  his  Wife,  and  devises  the  Residue  of  his  Personal  Estate  to  Trustees  in  Trust,  to  lay 
out  the  same  in  the  Purchase  of  I^nds,  to  be  settled  in  such  Manner  as  should  be  de- 
I  viied  for  securing  the  £100  per  Ann.  to  the  Wife  for  her  Life  in  the  first  Place,  and 
I  mbject  thereto  to  the  Use  of  the  Kaintiff,  hta  Nephew,  and  the  Heirs  of  his  Body,  with 
I  Kveral  Remainders  over,  and  dies.  And  now  the  Plaintiff  brin^  this  Bill,  and  prays 
to  have  an  Accoimt  of  the  Personal  Estate,  and  that  the  same  might  be  paid  to  him  on 
giving  Security  to  answer  the  £100  per  Ann.  to  the  Wife  for  L^e  ;  in  RM;ard,  as  he 
au^ested,  that  if  such  Purchase  were  actually  made,  yet  he  being  Tenant  in  Tail  thereof, 
might,  by  a  Common  Recovery,  cut  out  those  in  Remainder,  and  make  himself  Tenant 
in  Fee ;  and  it  being  about  this  Time  held  to  be  but  reasonable  to  avoid  the  Expence 
and  Trouble  of  a  Common  Recovery,  'twas  sent  to  a  Master  to  take  the  Account,  and 
the  Plaintiff  was  forthwith  to  enter  into  a  Recognizance  to  the  Master  of  the  Rolls  and 
the  senior  Six-Clerk,  for  securing  of  the  £100  ^r  Ann.  to  the  Wife  for  Life  ;  which  he 
did  accordingly,  and  for  some  Years  ^ter  paid  the  £100  to  the  Wife ;  but  after  that 
he  let  it  run  in  Arrear  for  several  Yeftis,  and  refus'd  to  pay  it  any  longer,  unless  the  Wife 
would  allow  him  to  deduct  for  Taxes ;  and  the  Wife  not  only  refusing  that,  but  insisting 
hkewiae  to  have  Interest  for  the  Arrears  incurring  since  the  Recognizance,  it  came 
now  before  the  Court  upon  the  Master's  Report  of  all  this  Matter  specially  :  And  two 
Questions  were  made,  1st,  Whether  this  £100  was  to  be  subject  to  Taxes  t  2dly, 
Whether  the  Arrears  should  carry  Interest  t  As  to  the  first,  the  Court  was  clear  of 
Opinion  that  this  £100  per  Ann.  not  issuing  out  of  Lands,  but  secur'd  only  on  the 
PenonaJ  Estate,  and  consequently  the  Nephew  himself  being  charged  with  no  Taxes 
to  the  Crown,  should  not  be  allowed  to  deduct  for  Taxes,  for  that  would  be  directly 
I  giving  him  so  much  Money  out  of  the  Annuity,  without  any  Reason  or  Consideration 
whatsoever ;  for  as  he  himself  paid  no  Taxes  in  Respect  of  the  Personal  Estate,  there 
™  no  Colour  to  allow  him  any  Deduction  in  Respect  of  Taxes,  for  by  the  continuing 
it  still  a  Persoiud  Estate  he  saved  every  Year  so  much  Money,  which  if  the  hand  had 
been  purchased  he  must  have  Q42l  p&id ;  as  he  had  the  Benefit  of  bemg  free  from 
lazes,  80  ought  the  Annuitant  too  :  And  a  Case  was  cited  of  Green  versus  Green,  where 
"Qfl  gave  Bond  for  Payment  of  an  Annuity  for  Life,  luid  afterwards,  for  better  securing 
the  Annuity^  purchased  several  Shares  in  the  New-River  Company,  and  charged  them 
*ith  the  Payment  of  this  Annuity ;  and  though  these  Shares  savoured  of  the  Realty, 
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yet  because  the  original  Security  was  Persona),  no  Deduction  was  allowed  for  Taxes  : 
No  more  ought  there  to  be  in  this  Case,  when  the  Security  is  only  Personal,  and  the 

Nephew  himself  never  charged  with  Taxes ;  but  when  Lands  came  to  be  purchased 
pursuant  to  the  Articles,  the  Annuity  must  then  be  subject  to  a  proportionable  De- 
duction for  Taxes.  As  to  the  second  Point,  it  was  decreed,  That  the  Recognizance  being 
in  Nature  of  a  Bond,  the  Arrears  were  a  Debt  secured  thereby,  and  so  must  carry 
Interest  from  the  Time  they  became  respectively  due,  ex  relatione  magislri  Stroud  ; 
who  said,  That  several  other  Cases  were  cited,  where  an  Annuity,  secured  only  out  of  a 
Personal  Estate,  should  not  be  liable  to  Taxes. 


Anonymus. 

Monday,  Dec.  11,  1717.    J.  G.  at  Lord  Chancellor's  on  Exceptions. 

To  what  Time  a  Judgment,  by  the  Statute  of  Frauds,  dc,  shall  relate. 

Twas  held  by  my  Lord  Chancellor^  That  upon  the  Statute  of  Frauds  and  Perjuries 
a  Judgment  shall  have  no  Relation  but  from  the  Time  of  signing,  not  only  as  against 
Purchasers  of  the  Lands  themselves,  but  also  against  prior  Judgments  enter'd  in  the 
(Jrand  Session  of  Wales,  to  which  that  Statute  does  not  extend ;  and  therefore,  as 
objected,  the  Judgment  in  the  Common  Pleas,  though  subsequent  in  Time  to  the  other 
Judgment  at  the  Grand  Sessions,  yet  if  it  might  relate  to  the  first  Day  of  the  Term,  it 
would  take  Place  of  the  other  Judgment :  But  my  Lord  Chancellor  said  a  Man  who 
trusted  his  Money  on  a  Judgment  was  in  some  Sort  a  Purchaser  of  the  Land,  and  he 
might  take  out  Execution,  and  extend  the  I^and  itself ;  and  therefore  if  he  found  no 
Judgment  prior  to  this,  he  thoi^ht  his  Security  good,  and  that  the  Rule  the  Statute 
had  laid  down  for  the  Safety  ofPurchasera  of  Lands  themselves  was  a  ^;ood  Rule  to 
follow  in  the  present  Case,  and  that  Relations  were  not  to  be  favoured  in  a  Court  of 
Equity.  But  Sir  Thomas  Pojvys  insisted  strongly.  That  the  Statute  extended  only  to 
Purchasers  of  Lands ;  and  therefore  said  a  Judgment  should  have  the  same  Relation 
still  that  it  had  at  Common  Law  against  a  voluntary  Settlement,  or  against  any  one 
who  came  to  the  Lands  by  any  Conveyance  without  valuable  Consideration  ;  and  this 
was  not  denied  bv  the  Court :  But  in  the  present  Case,  if  the  subsequent  Judgment 
in  the  C.  B.  should  have  such  Relation,  it  would  defeat  real  Creditois,  who  trusted  to 
the  Priority  of  their  Judgments,  which  tlie  Chancellor  thought  ought  not  to  be  over- 
thrown by  a  Fiction  of  Law. 


[143]  Marshall  versus  Frank  &  XJx'. 

Feb.  10,  1717.   J.  G.  in  Court. 

Marriage  Agreements. — Leasehold  settled  by  Lease  and  Release,  in  Trust,  (&c. 

One  having  Issue  a  Daughter  by  his  first  Wife,  who  was  dead,  and  being  poBseaaed 
of  several  Messuages  for  a  Term  of  999  Year^  makes  a  Mortgage  of  them  for  securing 
the  Sum  of  £100,  and  after,  on  his  second  Marriage,  gives  Boe^  to  Trustees  to  leave 
his  intended  Wife  £200  at  his  Death  :  Then  the  Bflarringe  takes  Meet ;  and  the  Wife 
being  possessed  of  a  Leasehold  Estate,  the  Husband,  in  Consideration  of  his  Wife's 
having  joined  with  him  in  the  Sale  and  Disposition  of  her  Leasehold  Estate,  and  also 
in  Consideration  of  the  Delivery  up  of  the  Bond,  by  Indenture  of  Lease  and  Release, 
grants,  bargains,  sells,  and  demises  his  own  Leasehold  Estate  to  Trustees  and  their 
Heirs,  to  the  Use  of  himself  and  hia  Wife,  for  their  Lives,  and  the  Life  of  the  Survivor 
of  them.  Remainder  to  the  Heirs  of  the  Wife,  and  covenants  that  he  was  seised  in  Fee  : 
Then  the  Wife  dies,  without  Issue ;  but  before  her  Death  she  makes  a  Writing  in 
Nature  of  a  Will,  and  thereby  devises  the  Premisses  so  settled  on  her  to  the  PlaintifE 
and  his  Heirs  ;  and  the  Plaintiff  got  a  Release  from  the  Heir  at  Law  of  the  Wife  :  The 
Husband  after,  on  the  Marria^  of  his  Daughter  with  the  Defendant  Fiunk,  enters 
into  Articles,  whereby  he  agrees  to  settle  and  convey  the  Premisses  on  the  Defendant 
and  his  Wife,  and  their  Issue ;  and  the  Defendant  afterwards,  having  Notice  of  the 
first  Settlement,  pays  oi!  the  Mortgage,  and  takes  an  Assignment  of  the  Mortgage 
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j  Tenn :  And  this  Bill  is  brought  by  the  PlaintifE,  as  Devisee  of  the  Defendant's  Mother, 
I  to  hftTe  a  Redemption  of  the  Term,  and  the  Benefit  of  the  Devise.  The  Defendant 
i  ^eaded  the  Articles  made  on  his  Marriage ;  That  he  was  a  Purchaser  for  valuable 
i  Conoderation,  and  had  no  Notice  of  the  said  Settlement,  but  would  not  swear  this 
Plea ;  so  the  Plea  being  over-ruled,  and  hia  Title  being  set  forth  by  Way  of  Answer  as 
before,  'twaa  now  iuid^iDd  for  the  Defendant,  that  admitting  any  Thing  passed  by  the 
•  Lease  and  Release  to  the  Mother,  under  whom  the  Plaintiff  cUumed,  y^  that  was  only 
a  voluntary  Settlement,  and  therefore  ought  not  to  take  Place  against  the  Defendants, 
who  were  Purchasers  for  a  valuable  Consideration ;  and  as  they  pretended,  without 
Notice ;  though  this  was  not  sworn.  That  the  Settlement  was  voluntary  appeared 
from  its  being  made  after  Marriage ;  and  the  Consideration  of  the  Wife's  having  joined 
with  the  Husband  in  the  Sale  of  her  Estate  was  nothing,  for  that  being  only  Leasehold, 
the  Husband  had  absolute  Power  to  dispose  of  it  without  her  ;  and  therefore  her  Con- 
currence or  Consent  was  no  Consideration  j  and  as  to  the  Delivery  up  of  the  Bond, 
that  was  now  out  of  the  Case,  she  dying  before  her  Husband.  But  secondly,  It  was 
insisted,  That  nothing  at  all  passed  by  the  Settlement ;  for  it  being  only  a  Term  in 
Gross,  no  Use  passed  to  the  Trustee  by  the  Statute  of  21  H.  8,  which  only  raises  the 
Use  when  a  Person  is  seised  :  Hiat  by  the  Lease  for  a  Year,  which  was  only  a  Bargain 
and  Sale,  no  Use  passed,  and  there  was  no  Attornment  to  vest  it  as  a  Reversion  :  and 
the  Belease  being  to  enure  upon  it  by  Way  of  Enlargement  of  [144]  Estate,  if  nothing 
passed  by  the  Lease,  if  no  Possession  was  transferred  by  that,  then  there  was  no  Estnte 
whereon  the  Release  could  operate ;  and  whatever  Consideration  it  might  have  in 
Equity  to  create  a  Trust,  'twould  not  affect  the  Defendants,  who  had  both  Law  and 
Equity  on  their  Sides  ;  Law,  by  an  Assignment  of  the  Legal  Interest  from  the  Mort- 
gagee ;  and  Equity,  as  Purchasers  for  valuable  Consideration  ;  That  besides,  the 
Estote  settled  on  the  Mother,  being  only  a  Term  for  Years,  the  Limitation  to  her  Heirs 
was  T(»d ;  and  admittuig  it  had  been  good,  yei  she  was  under  Coverture,  and  had 
no  Power  whatsoever  to  make  a  Will,  and  consequently  the  Devise  to  the  Plainli£E 
thereof  was  void ;  and  then  the  Belease  of  her  Heir  at  Law  could  have  no  Operation, 
nor  had  he  any  Interest  in  him  to  Release ;  and  then  the  Term  went  to  the  Husband, 
he  surviving  his  Wife,  and  consequently  his  Settlement  must  take  Place :  That  the 
Husband  was  the  only  Person  intitled  to  take  out  Administration  to  the  Wife  ;  and 
therefore  admitting  this  Settlement  should  pass  the  whole  Interest  in  the  Term,  yet 
the  Husband  might  at  any  Time  take  out  Administration  to  his  Wife,  and  thereby 
iatitle  himself  to  it.  On  the  other  Side  it  was  insisted.  That  the  Plaintiff  had  actually 
taken  out  letters  of  Administration  to  the  Wife ;  and  though  he  had  not  Letters  of 
Administration  in  Court,  yet  it  being  sent  to  the  Master,  to  inquire  whether  the  Lands 
comprized  in  the  Articles  made  on  the  Daughter's  Marriage  were  the  same  which  were 
loentioned  in  Mother's  Settlement,  there  being  some  Reason  to  doubt  it,  the  Court 
bft  the  Plaintiff  at  Liberty  to  produce  his  Letters  of  Administration  before  the  Master : 
And  my  Lord  ChancMcr  was  of  Opinion,  That  either  by  Virtue  of  such  AdminiBtratlon, 
and  by  the  Devise  of  the  Wife's,  operating  as  an  Appointment,  or  by  the  Release  of  the 
1  Heir  at  Law  of  the  Mother,  by  some  or  one,  or  all  of  these  Ways,  the  Plaintiff  ought  to 
be  let  into  a  Redemption  of  the  Term  ;  for  though  the  Settlement  could  not  operate 
as  a  Lease  and  Release,  yet  the  Husband  being  in  Possession,  and  not  the  Mortgagee, 
and  there  being  tho  Word  Granted  in  the  Release,  it  took  Effect  as  a  Grant  or  Assign 
ment  of  his  whole  Interest  at  Common  Law  ;  and  though  it  would  not  go  to  the  Heirs 
■  of  his  Wife,  yet  his  Intention  being  plain  to  exclude  himself  from  the  whole  Interest 
(rf  that  Estate,  he  should  not  be  afterwards  admitted  to  derogate  from  it ;  and  therefore 
it  should  not  vest  in  those  in  whom  bv  Law  it  ought,  which  was  the  Administrator 
of  the  Wife ;  for  as  the  Husband  intended  to  devest  himself  of  the  whole  Fee,  if  it  had 
been  a  Fee,  there  was  no  Reason,  when  it  appeared  to  be  a  less  Interest,  that  this  should 
.  not  pass ;  and  therefore  he  was  of  Opinion  the  Defendants  ought  to  assign- on  Payment 
by  the  Plaintiff  of  Principal  and  Interest,  but  sent  it  before  the  Master  to  inquire  as  to 
the  Lauds. 
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[1451  Hewete  versus  Ireland,  dc.  [1717.] 
[See  Bamts  v.  Jennings,  1866,  L.  B.  2  Eq.  451 ;  Locks  t.  DufUop,  1888, 39  Ch  D.  399.] 

Seel  Peer  Will.  426. 

A  Provision  for  the  Wife  and  Children  out  of  the"  Wife's  Estate. — Q.  If  Stringer  the 
Husband  was  not  also  dead,  and  so  this  Claim  made  by  his  Executor  or  Devisee  ; 
For  otherwise  what  Right  can  the  Defendant  Ireland  have  to  either  the  Interest 
or  the  Principal  during  his  Life  ?  For  the  Interest  is  eipresly  limited  to  be  Mid 
to  Stringer  for  his  Life,  and  not  to  the  Daughter  or  Daughters,  till  his  Death  :  But 
perhaps  it  was  to  know  to  whom  he  should  hereafter  pay  the  Principal. 

One  WUliam  Stringer  being  seised  in  Fee  of  an  Estate,  in  Right  of  his  Wife,  and 
having  Issue  only  one  Daughter,  who  was  about  the  Age  of  10,  Stringer  and  his  Wife 
entered  into  an  Agreement  with  the  PlaintifiE  for  the  Sale  of  his  Estate,  and  that  out 
of  the  Purchase  Money  £600  should  be  secured  as  a  Provision  for  the  Wife  and  Children, 
and  Conveyances  were  executed  to  the  Plaintiff  accordingly ;  and  the  £600,  Part  of 
the  Purchase-Money,  was  secured  by  Way  of  Mortgage  on  the  purchased  Estate  in  this 
Manner,  viz.  £30  a  Year,  the  Interest  thereof  was  to  be  paid  to  Stringer  the  Husband 
during  his  Life  ;  and  after  his  Death,  to  the  Wife  for  Life ;  and  after  their  Deaths,  then 
the  Interest  to  be  paid  to  such  Daughter  or  Daughters  as  shall  be  begottrai  between 
them,  till  they  shall  attain  their  Ages  of  21  Years,  or  be  married ;  and  then  the  said  • 
Principal  Money  of  £600  to  such  Daughter  or  Daughters  equally  between  them  : 
And  in  Case  there  shall  be  no  such  Daughter  or  Daughters,  then  to  the  Wife  in  Case 
she  shall  survive  the  Husband  ;  but  in  Case  he  shall  survive  her,  then  to  the  Husband, 
his  Executors  and  Administrators.  The  Defendant  Ireland  intermarried  with  the 
Daughter,  which  Stringer  and  his  Wife  had  before  the  Settlement,  and  in  Consideration 
of  this  £600,  made  a  Settlement  on  her,  the  Daughter  died  in  1708,  and  in  1715  the 
Mother  died  ;  Ireland  took  out  Letters  of  Administration  to  his  Wife,  and  by  Virtue 
thereof  claimed  the  £600.  Stringer  the  Husband  claimed  the  £600  as  surviving  his 
Wife ,  and  there  was  no  other  Issue,  save  only  this  Daughter,  and  she  was  bom  10 
Years  before  the  Settlement.  And  now  the  Plaintiff  brought  his  Bill,  in  the  Nature 
of  an  Interpleading  Bill,  to  know  to  which  of  the  Defendants  he  might  with  Safety 
pay  the  Money :  And  it  was  decreed  for  the  Defendant  Ireland ;  for  'twas  said,  it 
could  never  be  the  Intent  of  the  Settlement  to  provide  for  a  Daughter  which  probably 
might  never  be  in  Esse  ;  and  to  leave  a  Daughter  who  was  then  about  10  Years  of 
Age,  who  had  never  done  any  Thing  to  disoblige  her  Parents,  and  was  wholly  unpro- 
vided for,  without  any  Provision  at  all,  although  the  Words  seem  to  have  a  future 
Relation  from  the  Time  of  the  Settlement,  yet  the  Intent  was  only  futurely  as  to  those 
which  should  be  begotten  at  the  Death  of  the  Father  and  Mother ;  that  this  Daughter 
came  in  within  that  Construction,  yet  it  was  like  a  Limitation  to  one  and  his  l^ue 
procreatis  or  procreandis  ;  that  if  it  were  procreatis,  it  would  take  in  those  bom  after ; 
if  procreandis,  those  bom  before :  So  here  the  Intention  was  never  to  exclude  this 
Daughter ;  and  consequ^tly  the  Defendant,  as  her  Administrator,  is  intitled  to  it : 
and  It  was  decreed  accordingly  with  Costs. 

[146]  Jones  versus  Nabbs. 

Monday,  May  19,  1718.   J.  G.  in  Court. 

S.  G.  [1]  Abr.  Eq.  0.  404,  and  Lucas's  R.  404. 

This  Court  restrains  the  Election,  Liberty,  and  Discretion  of  Trustees  and  Executors. 

A  Daughter  deposits  £180  in  the  Hand  of  her  Mother  the  Defendant,  and  after- 
wards mf^iss  her  Will  in  Writing,  and  thereby  devises  several  L^acies  and  makes 
her  Mother  Executrix,  but  takes  no  Manner  of  Notice  of  the  £180.   Afterwards,  by 

Word  of  Mouth,  she  desires  her  Mother  to  give  this  £180  to  the  Plaintiff,  if  she  thought 
fit,  and  then  soon  after  dies.  The  Mother  proved  the  Will,  and  then  this  Bill  waa 
brought  against  her  to  have  the  £180  paid.  The  Mother  by  her  Answer  admits  she 
had  such  a  Sum  in  her  Hands,  that  her  Daughter  did  make  such  a  Request  to  her, 
but  she  left  it  to  her  Election  whether  she  would  give  it  to  the  Plaintiff ;  and  in  thia 
Case  it  was  agreed,  Tliat  this  was  not  good  as  a  Nuncupative  Will,  being  above  £30, 
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and  not  reduced  into  Writing  within  six  Days  after  the  Speaking,  as  that  Statute 
requires.  Secondly,  That  if  the  Defendant  had  insisted  on  the  Statute  of  Frauds  and 
Perjuries,  the  Court  would  not  have  relieved  the  Plaintiff  as  upon  a  Trust :  But  in 
this  Case,  the  Defendant  having  by  Answer  confessed  the  Trust,  there  was  no  Danger  ■ 
of  Perjury  from  the  Variety  of  Witnesses,  which  was  the  Mischief  the  Statute  intended 
to  provide  against ;  and  therefore  the  Court  took  it  to  be  in  the  Nature  of  a  Trust, 
and  decreed  for  the  Plaintiff ;  for  the  Defendant  expressly  swore  she  did  not  think 
fit  to  give  it  to  the  Plaintiff,  and  that  the  Testator  had  left  her  at  Liberty  ;  But  this 
Decree  waa  against  the  Opinion  of  several  at  the  Bar,  who  thought  it  too  hard  on  the 
Election  left  in  the  Mother  ;  but  the  Court  principally  relied  on  the  Case  of  Kinsman 
contra  Kinsman,  where  a  Man  devised  away  an  Estate  of  £2000  per  Ann.  and  upwards 
from  his  Son  and  Heir  to  a  Bargeman,  and  by  his  Will  devised  to  his  Son  £20  per  Ann. 
with  this  Clause,  that  if  he  behaved  himself  well,  and  gave  no  Trouble  or  Disturbance 
concerning  his  Will,  then  he  might  make  it  up  £80  u  he  thought  fit.  In  that  Case 
the  Court  decreed  the  £80  per  Ann.  to  the  Son  against  the  Devisee ;  but  it  was  purely 
upon  the  Circumstances  and  Hardship  of  the  Case  :  But  in  the  present  Caw  'twas 
«aid  there  were  no  Circumstances  or  Ingredients  of  Hardship  on  the  Plaintiff.  But 
Query :  for  it  seems  to  be  a  Trust  in  the  Hands  of  the  Motlier. 


Thomas  Glaudwin  being  possessed  of  several  Ijeasehold  Houses  for  several  Terms 
for  Years,  makes  his  Will,  and  thereby  devises  his  said  Leasehold  Houses  to  Anne  his 
Wife  for  her  Life ;  and  after  her  Death  I  give  and  devise  the  same  to  Alice  Buinion 
and  her  three  Sons,  to  be  equally  amongst  them  ;  and  it  was  decreed,  That  they  took 
as  Tenants  in  Common,  tho'  there  was  no  Mention  of  any  Division  to  be  made,  or 
equally  to  be  divided  between  them  :  Accordingly  the  Plaintiff,  who  was  Adminis- 
trator of  Alice  Buinion^  and  had  brought  [147]  this  Bill  for  Account  of  the  Proiite, 
had  a  Decree  for  an  Account  of  the  fourth  Part  of  the  Bents  and  Profits  for  the  Time 
to  come. 


One  Isaac  Hawkins,  an  Attorney,  being  seised  of  a  very  considerable  Real  Kstutc, 
and  also  possessed  of  a  considerable  Personiu  Estate,  and  having  only  three  Daughters, 
died  about  the  28th  of  Mardi  1713.  whereby  about  £150  per  Ann.  descended  to  each 
of  his  Daughters;  and  their  Shares  of  the  Personal  Estate  came  to  about  £1100 
a-piece.   One  of  his  Daughters  was  married  in  his  Life-time  to  one  Mr.  Brown  of  Buritm 
upon  Trenty  a  Gentleman  of  about  £900  per  Ann.  to  whom  the  Defmdant  was  Curate, 
and  had  a  Power  of  granting  Licences,  and  such  like  Things,  from  the  Ohancelbr  of 
the  Diocese ;  the  Plaintiff  was  Clerk  to  Mr.  Hawkins  at  the  Time  of  his  Death,  and  had 
BO  far  carried  on  a  private  Amour  with  Mrs.  Mary  Hawkins,  the  second  Daughter, 
that  she  had  some  Kindness  for  him  ;  but  the  Plaintiff  was  a  Man  of  no  Fortune  at 
all   In  a  Day  or  two  after  the  Death  of  Isaac  Hawkins,  the  Plaintiff  applied  himself 
to  the  Defendant,  and  acquainted  him  with  his  having  Affection  for  Mrs.  Mary 
Hawkins,  and  desired  bim  to  grant  him  a  Licence  for  their  Marriage ;  whereupon 
the  Defendant  represented  the  Obligations  he  was  under  to  Brown,  who  had  married 
one  of  the  Sisters ;  that  he  was  not  only  afraid  of  forfeiting  his  Favours  by  granting 
of  such  Licence  without  first  acquainting  him  with  it,  but  that  he  might  be  also  in 
Danger  of  Prosecutions  in  the  Spiritual  Court,  and  be  put  to  great  Trouble  and  £x- 
pencflB  thereby  :  Upon  which  the  Plaintiff  offered  him  to  give  a  Note  of  £600  to 
indemnify  him  from  any  Expence  he  might  sustain  on  that  Account ;  and  accordingly 
the  Plaintiff  prevailed  upon  him  to  take  his  Promissory  Note  for  Payment  of  £500  on 
Damand,  for  Vahie  received ;  and  thereupon  the  Defendant  told  the  Plaintiff,  that 


Warner  and  Horn  or  Hone. 


Wednesday,  May  21,  1718.    J.  G.  in  Court. 

See  [1]  Abr.  Eq.  G.  292,  S.  G. 
Tenants  in  Common.   See  2  Peer  Will  347. 


Bradbubh  versus  Woodcock.  Eod.  Die. 
On  a  Marriage-Brokage  Note,  d:c.,  given  to  a  Parson. 
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tho'  he  did  not  then  grant  the  licence,  yet  he'd  go  along  with  him  to  the  young  Lady, 
and  BO  far  secure  her  to  him,  that  he  should  be  in  no  Danger  of  knng  her ;  and  acooid- 
ingly  about  10  o'GIock  that  Night  the  Plaintiff  and  Ded^dant  went  together  to  the 
House  of  the  late  Saickins,  and  afbtr  the  Defendant  had  diBcoursed  with  the  young 
Lady  in  private,  she  and  the  Defendant  came  out  to  the  Plaintifi,  and  by  the  Influence 
of  the  Defendant  she  consented  to  join  Hands  with  the  Plaintiff,  and  the  Defendant 
pronounced  some  Words  of  Contract  between  them,  and  after  that  was  over  exhortetl 
her  to  continue  faithful  to  her  Engagement,  and  to  remember  the  solemn  Promise 
she  had  made ;  but  at  the  same  Time  represented  the  Daug«r  and  Difficulty  he  should 
be  under  of  solemnizing  the  Nuptials  in  a  publick  Manner,  and  therefore  he  desired 
them  to  forbear  any  further  Thoughts  for  about  six  Weeks,  in  about  which  Time  he 
might  have  an  Opportunity  of  breaking  it  to  Mr.  Brown,  and  obtaining  his  and  his 
Lady's  Consent,  and  seemed  averse  to  any  further  Froceediogs  therein  at  that  Time ; 
but  in  a  few  Days  after,  the  Plaintiff  repeating  his  Importunities  to  the  [1481  Defond- 
ant  to  grant  him  a  Licence,  the  Defendant  told  him  he  should  have  Occasion  for  £300, 
and  tliat  if  he  would  let  him  have  it,  he  would  let  him  have  a  Licence,  and  do  the  best 
Offices  he  could  for  them  towards  compleating  the  Marriage  ;  whereupon  the  Plaintiff 
told  him  he  had  not  such  a  Sum  of  Money,  nor  could  tell  where  to  borrow  it ;  bitt  if 
the  Defendant  would  recommend  him  to  any  Person  that  would  lend  him  that  Sum 
he  would  be  obliged  to  him,  and  give  his  Bond  for  the  Re-payment  of  it :  Thereupon 
the  Defendant  recommended  him  to  one  Mr.  Brougham,  whom  he  thought  might 
furnish  liim  with  the  Money,  and  accordingly  the  Plaintiff  applied  himself  to  Mr. 
Brougham,  and  acquainted  bun  with  the  Occasion  of  his  Desire  to  borrow  that  Mon^, 
and  proposed  to  give  hu  own  Bond  for  the  Repayment  of  it ;  upon  which  TAr. 
Brougham  told  him,  Tlutt  as  it  was  on  so  good  an  Occasion  he  might  get  the  young 
Lady  to  be  boimd  with  him  likewise,  and  that  then  he  should  have  the  Money  ;  and 
accordingly  tlie  Plaintiff  acquainted  the  young  Lady  with  it,  and  prevailed  on  lior  to 
become  Bound  with  him  to  Mr.  Brougham  for  the  Re-payment  of  this  Aloney ;  and 
thereupon  Mr.  Brougham  paid  him  down  £200  and  promised  to  let  him  have  the  other 
£100  next  Morning  ;  upon  which  the  Plaintiff  went  forthwith  to  the  Defendant, 
and  gave  liim  the  £200  and  got  a  Licence  from  him  presently  ;  and  the  next  Morning, 
about  7  o'clock,  the  Plaintiff,  the  young  Lady,  andjthe  Defendant  came  to  the  Church, 
wliere  they  staid  till  about  8  o'Clock,  and  then  the  other  £100  being  brought  in  a  Bag. 
the  Defendant.,  without  counting  it,  put  it  up,  and  the  Marriage  was  thereupon  solem- 
nized the  8th  of  April,  which  was  about  ten  Days  after  the  Father's  Death,  and  no 
more  :  The  young  Lady,  as  was  proved  in  the  Qiuse,  was  of  full  Age  at  the  Time  of 
her  Father's  Death ;  and  there  was  likewise  a  strong  Proof  that  Mr.  Brown  was  not 
averse  to  the  Marriage,  but  only  thought  it  too  soon  after  the  Father's  Deatli,  and  was 
desirous,  for  the  Sake  of  Decency,  to  have  it  deferred  for  some  Time  longer  ;  but  that 
the  Defendant,  in  order  to  have  tliis  Money,  had  raised  Difficulties  and  Scruples  : 
And  now,  after  three  Years  Acquiescence,  this  Bill  was  brought  to  have  tho  £500  Note 
delivered  up,  and  the  £300  Note  repaid.   The  Defendant,  by  his  Answer,  confessed 
most  of  the  facts  before  stated  ;  but  insisted  that  the  £300  was  given  him  freely  and 
voluntarily  of  the  Plaintiff's  own  Accord  ;  but  as  to  the  £500  Noto,  he  submitted  to 
deliver  up  that ;  and  it  was  ur;gBd,  That  this  £300  was  not  given  for  any  Service  he 
was  to  do,  for  that  the  ^oung  Peoples  Affections  were  ingaged  before,  and  he  was  never 
made  acquainted  with  it  till  the  very  Night  they  came  to  him  for  a  Licence ;  that  this 
was  not  in  tlie  Nature  of  Marriage  Brokerage,  but  was  purely  voluntary  on  the 
Plaintiff's  Part.    Qumre  quid  inde  venit. 

*  This  Case  may  hint  to  us  the  Necessity  there  is  of  having  the  Sacrament  of  Marriage 
admtnittred  by  the  Civil  Magistrate.   W.  B. 

■ 

i  [1493  Targeit  versus  Gant  or  Grant. 

I  Saturday,  May  2^,1118.  J.G.inCowrL 

S.  C.  [1]  Abr.  Eq.  Ca  193  ;  1  P.  Will.  432 ;  &  Luc  Rep.  403. 

The  Effect  of  the  Words,  die  icHhout  Issue,  &c.,  in  a  Devise  of  the  Residue  of  a  Term. 

A  Man  possessed  of  a  Farm  for  31  Years  devises  it  to  his  only  Son  Henry^  during  his 
Minority ;  and  if  he  attains  to  his  Age  of  21  Years,  then  to  him  during  his  Life,  if 
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the  Term  sball  bo  long  continue,  and  no  longer  ;  after  his  Death,  to  such  of  his  Issue 
to  whom  he  ehaXl  devise  it  for  the  Residue  of  the  Term  :  and  if  he  dies  without  Issue, 
and  without  making  any  Disposition  of  the  Residue  of  tlie  Term,  to  A.  The  Testator 
dies ;  Henry  after  dies  without  Issue,  and  without  making  any  Disposition  of  the 
Besidue  of  the  Term.  A.  enters,  and  the  Plaintiff  was  Lessee  under  him  ;  and  the  only 
Question  was,  Whether  upon  the  Words  of  this  Will  the  whole  Interest  did  not  rest  in 
Henry,  and  consequently  in  the  Defendant  his  Representative  "i  And  'twas  decreed 
for  the  Plaintii! ;  for  the  Words  loithout  Issue  have  a  twofold  Meaning ;  without 
Issue  at  the  Time  of  his  Death,  or  without  Issue  whenever  that  Issue  faUB :  And  in 
CasM  of  Inheritance,  if  Lands  are  devised  to  one,  and  he  die  unthout  Issue,  the  Devisee 
tikes  an  Estate  tafled  by  Implication,  which  shall  go  to  his  Issue,  and  they  shall  take  in 
Coune  of  Dewent  to  all  succeeding  Generations ;  but  to  make  such  Construction 
in  Case  of  a  Term,  which  cannot  come  to  the  Issue  by  Descent,  is  unnecessary ;  and 
therefore  in  such  Case  the  other  Construction  of  the  Words,  which  is  most  natural 
uid  obvious,  shall  take  Place ;  and  it  shall  be  intended,  if  he  die  without  Issue  hving 
at  his  Death ;  and  consequently  the  dying  without  Issue,  being  confined  within  the 
Compass  of  a  Life,  hinders  not  the  Limitation  over ;  but  it  may  very  well  take  Place 
by  way  of  Executory  Devise,  according  to  the  former  Resolutions  in  like  Cases,  and 
at^  the  Case  of  Laldingfon  and  Kime,  3  Lev.  431,  and  decreed  that  the  Devise  was 
good. 

Atwooo  versus  Atwood. 

Monday,  May  26, 1718.  /.  G.  in  Court. 

No  H amine  Befieg.  by  a  Wife  against  her  Husband. 

In  this  Case  it  was  held  by  the  Court,  that  a  Wife  can't  either  by  herself,  or  Prochein 
Amy,  faring  a  Homine  Iteplegiando  against  her  Husband,  for  he  has  by  Law  a  Right 
to  the  Custody  of  her,  and  he  may,  if  he  thinks  fit,  confine  her,  but  must  not  imprison 
her ;  if  he  does,  'twill  be  good  Clause  for  her  to  apply  to  the  Spiritual  Court  for  a  Divorce 
propter  seevUiam.  But  the  Nature  and  Proceedings  in  a  Writ  De  Homine  Beplegiando 
are  such  as  canned  be  maintained  by  a  Wife  against  her  Husband. 

[150]  Sp£nce  versus  Allen*. 

Thursday,  June  19,  1718.   J.  G.  in  Court. 

[1]  Abr.  Eq.  C.  232,  S.  C. 

New  Interrogatories  ordered,  on  suppressing  the  old. 

In  this  Case  the  Interrogatories,  and  the  Depositions  of  a  Witness  taken  on  them, 
had  been  suppressed,  for  that  the  Interrogatories  were  leading,  and  then  Publication 
piaud.  Ana  now  the  Court  was  moved,  That  a  new  Set  of  Interrogatories  mi^ht  be 
drawn  and  settled  by  the  Master,  for  the  Examination  of  this  Witness,  whose  Endenr-e 
vas  very  material,  and  yet  must  be  wholly  lost,  if  the  Court  would  not  indulge  them  tliis 
Way  :  And  though  the  Practice  has  been  always  against  it,  and  'twas  insisted  to  be  of 
dar^rous  Consequence,  yet  one  Precedent  being  produced  to  this  Purpose,  and  thp 
Intem^atories  which  had  been  suppressed  were  such  as  might  have  been  drawn 
by  many  other  Counsel,  without  any  Apprehension  of  their  being  leading,  the  Court, 
to  let  in  the  Party  to  the  Benefit  of  this  Witness's  Testimony,  ordered  new  Interrogatories 
to  be  settled  by  a  Master,  and  put  in  for  his  Examination  over  again. 

Wright  versus  Pilunq.  [1718.] 

Od  a  Mortgage,  drc.  That  a  Judgment-Creditor  may  secure  himself,  by  taking  in  n 
Prior  Mortgage,  as  in  the  Case  of  Mortgages ;  See  2  P.  Will.  491  to  496. 

One  CoekcTofl,  being  possessed  of  a  Term  for  Years,  determinable  on  the  Death  of 
ha  Wife,  the  16th  of  A'pnL  1694  borrows  of  the  Defendant  the  Sum  of  £40.  and  the 
18th  July  1 704, he  borrows  of  the  Defendant  a  farther  Sum  of  £83,and  gives  him  Bond 
for  both,  in  HUl.  1704  the  Defendant  obtains  a  Judgment  on  his  Bond  against  Cockcroft; 

a  v.— 4* 
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but  before  he  had  taken  out  Execution,  viz.  the  7th  of  March  following,  Codecroft 
mortgages  his  Term  to  the  Plauiti£E,  who  was  an  Attorney,  who  had  been  ccmcemed  for 
him  aa  such  in  several  Causea,  and  had  expended  several  Sums  of  Afoney  for  him  therein, 
which  are  mentioned  to  be  the  Consideration  of  the  Mortgage  :  and  on  the  10th  of  the 
said  Month  purchases  the  Equity  of  Hedemption  :  On  the  23rd  in  the  same  Month  the 
Defendant  takee  out  a  Fieri  Facias  on  his  Judgment,  and  this  Term  was  sold  thereon 
by  the  Sheriff  to  one  Harrison,  but  this  was  in  Trust  for  the  Defendant :  After  which 
the  Defendant  having  Notice  that  there  was  an  old  Mortgage  standing  out,  which  was 
made  the  2l8t  of  Jidy  1699,  he  takes  an  Assignment  of  that  Mortgage  ;  and  also  takes 
an  Assignment  of  a  Judgment,  which  one  Sparks  had  obtained  some  Years  before  against 
Cockcroft ;  and  for  the  Mortgage  he  paid  £144,  and  on  the  Judgment  about  £30.  And 
the  Plamtiff  having  brought  his  Bill  against  the  Defendant  had  a  Decree  at  the  R^Xa, 
to  be  let  into  the  Redemption,  on  Payment  only  of  what  he  had  paid  for  the  Assignment 
of  the  Mortgage ;  for  that,  as  'twas  held,  he  coiud  not  so  tack  his  own  Judgment,  and  the 
Judgment  of  which  he  had  taken  an  Afflignment,  to  the  Mortgage,  as  to  with-hold  the 
Term  from  the  Plaintiff,  who  had  not  onfy  a  Mortgage,  but  had  now  purchased  the 
Equity  of  Redemption  also.  And  the  De^ndant  thinking  himself  aggrieved  by  this 
Decree  did  now  appeal  from  it :  And  'twas  argued  [151]  for  him,  That  he  ought  to  hold 
this  Term  till  both  his  Debts  were  satisfied :  That  'twas  like  the  Case  of  a  third  Mort- 
gagee buying  in  the  first,  that  he  might  hold  out  the  second  Mortgagee  till  his  whole 
Money  satisfied  :  That  the  Plaintifi  was  an  Attorney,  and  the  whole  Consideration 
of  his  Mortgage  and  Purchase  was  made  up  of  Bills  of  Costo,  and  for  Business  done : 
That  his  Deeds  in  Truth  were  ante-dated,  and  that  there  was  little  or  nothing  due  to 
him. 

On  the  other  Side  'twas  argued  by  Mr.  Vernon,  That  the  Difference  had  been  always 
token  between  a  General  Incumbrance,  as  by  Statute  or  Jud^ent,  ood  a  Purchaser 
or  Mortgagee ;  that  the  one  was  no  Lien,  nor  any  Particular  Part  of  the  Estate,  but 
affected  it  only  at  large ;  whereas  in  case  of  a  Mortgage  or  Purchase,  the  Party  con- 
tracted for  that  particular  Part,  that  if  a  Man  had  confessed  twenty  Judgments  or 
Statutes,  the  last  could  not  by  buying  in  the  first  hold  out  all  the  intervening  Judgments, 
£&c.,  which  the  Court  agreed  to  be  so,  because  when  the  Plaintiff  on  the  first  Judgment 
was  paid,  that  Security  determined  and  expired  of  itself :  And  Mr.  Vernon  said  he  had 
always  taken  the  Course  to  be,  that  a  Judgment-Creditor  could  not  always  mend  or 
better  his  Security  by  taking  in  a  prior  Mortgage,  wd  cited  the  Case  of  Sir  William 
Basset  to  that  Purpose ;  and  he  likened  it  to  the  Case  of  a  Dowress,  which  must  take 
as  the  Law  gives  it ;  but  a  Jointress  contracts  for  the  very  Estate  itself :  That  this  was 
but  a  Term  for  Years,  and  therefore  not  affected  by  the  Judgment  till  the  Fieri  Facias 
lod^;ed  in  the  Sheriff's  Office,  which  was  not  done  till  the  23d  of  March,  long  after  the 
Plaintiff's  Mortgage  and  Purchase ;  and  this  was  the  stronger,  because  Cockcroft  had  not 
the  l^al  Interest  of  the  Term  in  him  neither ;  that  he  had  only  an  equitable  Interest  in 
it,  at  the  Time  of  this  Execution  taken  out ;  and  though  the  Sale  of  the  Term  might 
in  Equity  pass  that  Interest,  yet  it  ought  not  to  hurt  the  Plaintiff,  or  hold  him  out, 
who  was  a  Prior  Purchaser  :  That  there  was  no  Proof  of  Antedate,  nor  did  it  appear 
that  the  Consideration  of  the  Plaintiff's  Purchase  was  made  up  as  the  Defendant  pre- 
tended But  at  last,  the  Defendant  offeruig  to  go  before  a  Master,  and  to  pay  him  all 
that  he  could  prove  to  have  really  paid,  or  to  oe  rwJly  due  to  him,  together  with  Interest 
and  Costs,  the  Plaintiff  was  advised  to  comply  with  it,  and  to  turn  nis  Purchase  into  a 
Mortgage  ;  which  he  consented  to,  and  so  the  Cause  went  off.  But  my  Lord  Chancellor, 
and  several  at  the  Bar,  seemed  not  to  agree  to  the  Distinction  taken  by  Mr.  Vernon, 
but  thought  a  Judgment-Creditor  might  as  well  secure  himself,  by  talung  in  a  Prior 
Mortgage,  as  a  third  Mortgagee,  for  that  his  Judgment  was  a  Lien  on  the  Land ;  and 
when  he  gets  in  a  Prior  Mortgage,  that  ought  not  to  be  taken  from  him  till  Payment  of 
his  whole  Debt.  And  in  this  case  one  Question  was,  Whether,  on  the  Appeal,  the  Party 
might  be  admitted  to  read  any  Thing  he  had  not  proved  on  the  first  Hearing  1  And 
my  Lord  Chancellor  was  of  Opinion  that  he  might,  for  that,  as  he  said,  'twas  to  be  in- 
rolled  as  his  Decree ;  and  the  Appeal  was,  to  give  him  only  an  Opportunity  of  hearing 
what  could  be  offered,  only  why  he  should  not  inroU  it  as  his  De-[152]-cree :  Ajid  therefore 
the  Cause  was  entirely  open,  and  the  Party  at  Liberty  to  offer  what  he  could  against 
his  Signing  and  Inrolung  the  Decree. 
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Angier  versus  Angies. 


Friday,  June  21, 171&.  J.G.inCouri. 


Wife  81168  here  for  separate  Maintenance,  tte.   See  Lady  Oxenden^s  Case,  ante,  p.  1 . 

The  PlaintifE  brought  this  Bill  by  her  Prochein  Amy,  against  the  Defendant  her 
Ruflband,  for  a  special  Execution  of  Articles,  whereby  the  Defendant  was  to  allow 
her  £52  per  Ann.  separate  Maintenance.   It  appeared  in  the  Cause  that  the  Plaintiff 
brought  £1200  Portion  to  the  Defendant,  who  was  a  Hop-Merchant,  and  lived  in 
Swtkwark,  and  was  a  Man  of  good  Credit  and  Business :  but  soon  after  Marriage  such 
Differences  rose  between  them,  that  it  became  impossible  to  live  any  longer  together. 
On  the  Plaintiff's  Part  'twas  proved,  that  the  Defendant  had  several  Times  beat  and 
abused  her ;  that  he  had  whipt  her  with  a  Horse-Whip,  tore  her  Headclothes,  and 
denied  her  Necessaries.   On  the  Defendant's  Part  'twas  proved,  that  the  Plaintiff  was 
a  Woman  of  a  most  perverse,  morose,  and  malicious  Temper ;  that  she  would  suffer 
none  of  the  Defendant's  Friends  or  Relations  to  come  to  the  House ;  that  she  had 
oftentimes  affronted  the  Defendant's  Father  (who,  as  'twas  proved  in  the  Cause,  was  a 
Man  worth  £20,000)  and  Mother  ;  that  she  did  all  she  could  to  vilify  and  expose  the 
Defendant ;  that  she  chose  to  wear  the  dirtiest  Clothes  she  had,  though  it  was  proved 
the  Defendant  kept  a  very  plentiful  House ;  that  he  allowed  the  Plaintiff  even  to 
Superfluities  ;  that  he  had  made  her  Presents  of  fine  Clothes,  a  Gold  Striking  Watch, 
and  several  other  Ornaments ;  that  the  Plaintiff  was  addicted  to  drinking  Brandy, 
and  other  strong  Liquors,  to  Excess ;  that  she  was  guilty  of  the  most  provoking  and 
disdainful  Behaviour  possible  towards  her  Husbuid,  and  that  at  last  she  left  him 
for  about  two  Months,  after  which  she  libell'd  in  the  Spiritual  Court  for  Separation 
and  for  Alimony  ;  and  whilst  the  Cause  was  there  depending,  the  Defendant  entered 
into  the  Articles  in  Question  with  one  Abel,  in  Behalf  of  the  Plaintiff,  whereby  the 
Defendant  agreed  to  allow  his  Wife  £52  per  Ann.  separate  Maintenance,  and  to  permit 
her  to  live  where  she  thought  fit,  without  any  Molestation  or  Disturbance  from  him  : 
But  the  Defendant,  being  desirous  to  have  his  Wife  home  again,  and  to  come  to  a 
Reconciliation  with  her,  had  for  some  Time  withdrawn  the  Payment  of  this  Allowance, 
which  was  to  be  20s.  a  Week  ;  therefore  to  have  the  Arrears  for  the  Time  past,  and  the 
growing  Payments  during  the  Time  of  their  Separation,  this  Bill  was  brought.  Tlio 
Defendant  insisted  the  Plaintiff  was  not  intitled  to  the  Assistance  of  this  Court,  for 
eanyiog  these  Articles  into  Execution ;  that  to  decree  Uiat,  was  to  decree  a  Separation, 
which  was  the  Business  only  of  the  Spiritual  Court ;  that  Alimony  continued  no  longer 
than  till  they  became  reconciled,  and  consented  to  cohabit :  But  if  these  Articles  be 
decreed  to  be  executed,  no  Reconciliation  afterwards  could  set  them  aside  ;  that  the 
Wife  in  this  Case  was  not  at  all  bound  ;  that  the  Articles  were  only  signed  by  Abel,  and 
not  by  her  ;  and  therefore  'tis  un-ri53]-reasonable  the  Husband  should  be  fast  and  the 
Wife  loose  ;  but  'twas  argued  on  the  other  Side,  that  these  Articles  ought  to  be  carried 
into  Execution ;  that  they  were  intended  to  supply  the  Sentence  in  the  Spiritual  Court, 
and  to  prevent  the  Charge  and  Trouble  of  a  solemn  Litigation  there  ;  that  the  Husband 
hr  entering  into  them  had  given  Sentence  against  himsefc  to  allow  his  Wife  this  Alunony  ; 
that  after  such  Allowance  the  Husband  could  not  be  charged  even  at  Law  for  any 
Debts  of  hifl  Wife,  that  the  Husband  and  Wife  were  often  considered  in  this  Court  as 
separate  Persons ;  that  tho'  this  Court  could  not  decree  Alimony,  yet  it  might  decree 
Execution  of  Articles  according  to  the  Parties  own  Agreement ;  and  several  Precedents 
had  been  in  this  Court  to  that  Purpose,  as  Sir  James  Oxenden  and  his  Lady,  and  a  Case 
of  Cutting  and  Cutting,  and  several  other  Cases.   My  Lord  Chancellor  was  of  the  same 
Opinion,  and  said,  to  decree  an  Execution  o£  Performance  of  these  Articles,  was  not  to 
invade  the  Jurisdiction  of  the  Spiritual  Court ;  that  the  Intent  of  these  Articles  was 
to  save  the  Expence  of  a  Sentence  in  the  Spiritual  Court ;  that  if  these  Articles  could 
not  be  decreed  here,  they  could  be  of  no  Force  any  where  ;  that  there  was  no  Remedy 
upon  them  at  Common  Law,  for  there  the  Wife  could  not  sue  her  Husband ;  that  it 
could  not  be  pretended  the  Spiritual  Court  had  any  Power  to  decree  a  Performance  of 
them ;  that  where  a  Husband  makes  a  separate  Provision  for  the  Wife,  he  is  not 
chargeable  at  Law  for  her  Debts ;  but  though  that  were  so,  vet  to  avoid  the  Expence 
he  might  be  put  to  in  defending  such  Suits,  he  sent  it  to  a  Master  to  settle  a  Security 
to  indemnify  him  against  the  Wife's  Debts,  and  decreed  the  Arrears  and  growing 
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Paymentsof  the£52  per  Ann.  to  be  paid  to  the  Wife,  and  said,  this  was  nota  Decree  for 
Alimony,  or  to  decree  a  Separation  between  them ;  for  that  they  might,  whenever 
they  thought  fit,  come  together  again,  and  then  the  Articles  would  be  no  further 
binding. 

Walsam  offainst  Skinner. 
Tuesday,  July  1,  1718.   /.  G.  in  Court. 
[l]Abr.  Eq.  C.  154,  S.  C. 
Custom  of  London  Orphanage. 

In  this  Case  it  was  agreed  by  the  Counsel  on  both  Sides,  that  an  after-bom  Child 
should  come  in  with  the  rest  as  to  their  Customary  Shares  of  a  Freeman  of  London's 
Personal  Estate.  Secondly,  Twas  agreed  as  an  undoubted  Rule,  That  where  a  Freeman 
died  intestate,  leaving  a  Wife  and  Children,  that  one  Third  of  his  Personal  Estate  and 
Che  Widow's  Chamber,  was  to  go  to  the  Wife,  and  one  Third  to  the  Chitdren,  and  the 
dead  Man's  Third  to  go  according  to  the  Statute  oi  Distribution,  vie.  two  Thirds  to  the 
Children,  and  the  other  one  Third  to  the  Wife  ;  and  that  this  dead  Man's  Third  was 
not  at  all  under  the  Control  of  the  Custom.   Quod  Nota. 

Note  :  The  Author  of  these  Reports  teas  in  Ireland  during  the  5fA,  Qth  and  7th  of 
GeoTgp  I.  [17ia-1721].   See  the  additional  Cases  at  the  End  hereof. 

[154]  Brown  versus  Marsh.  [1721.] 

Whether  on  the  Statute  3    4  Annce,  c.  9,  the  want  of  Consideration  of  a  Promimny 

Note  can  be  given  in  Evidence. 

This  was  a  Motion  for  an  Injunction,  and  the  Case  was,  A  Note  was  given  by  the 
Defendant  as  Trustee  for  the  Executrix  of  Fotder,  for  some  Share  in  the  Assiento  Brass 
and  Copper  Mines  to  the  Plaintiff  Brown,  who  was  an  original  Undertaker  in  setting  on 
Foot  that  Bubble.  And  here  it  was  very  much  disputed,  whether  the  Plaintiff  should 
be  left  to  Law  upon  this  Note ;  for  that  these  Mines  were  a  meer  Bubble,  and  had  no 
Existence  in  Rerum  Natura  ;  and  Fowler  was  an  innocent  Person,  that  only  sold  the 
Shares  that  he  had  bought,  and  the  Plaintiff  was  the  Original  Undertaker  of  the  Pro- 
ject. In  this  Case  it  was  very  much  disputed,  whether  the  Defendant  could  give  any 
Thing  in  Evidence  to  shew  that  the  Note  wanted  a  Consideration  :  The  Court  was 
equally  divided,  and  two  Judges  were  of  Opinion,  that  upon  Promissory  Notes,  the 
want  of  a  Consideration  could  not  be  given  in  Evidence ;  for  the  Words  of  the  Statute 
of  3  &  4  AnncB,  cap.  9,  touching  Promissory  Notes  are,  "  That  all  Notes  in  Writing, 
"  that  after  the  first  Day  of  May,  Anno  Dom.  1705,  shall  be  made  and  signed  by  any 
"  Person  or  Persons,  Bodies  Politick  or  Corporate,  or  by  the  Servant  or  ^gent  of  any 
"  Corporation,  Banker,  Goldsmith,  Merchant  or  Trader,  who  is  actually  intrusted  by 
"  him,  her,  or  them,  to  sign  such  Promissory  Notes  for  her,  or  him,  or  them,  whereby 
"  such  Person  or  Persons,  Bodies  Politick  or  Corporate,  his  or  their  Servant  or  Agent 
"  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other  Person  or  Persons,  Bodies 
"  Politick  or  Corporate,  his  or  their  Order  or  Bearer,  any  Sum  or  Sums  of  Money,  men- 
"  tioned  in  such  Note,  shall  be  taken  and  construed  to  be  by  Virtue  thereof  due  and 
"  payable  to  any  such  Person  or  Persons,  Bodies  Politick  or  Corporate,  to  whom  the 
"  same  is  made  payable."  The  two  Puisne  Judges  were  therefore  of  Opinion,  that 
since  the  Statute  made  it  payable  by  Virtue  of  the  Note,  that  the  Consideration  of  the 
Note  was  not  inquirable,  no  more  than  the  Consideration  of  a  Bond  ;  and  on  a  Bond 
the  Defendant  can  only  plead  Non  est  factum  in  a  Court  of  Law,  and  if  it  were  sealed 
and  delivered,  which  were  the  only  Solemnities  of  contracting,  appointed  by  the  Law, 
nothing  could  be  given  in  Evidence  touching  the  Consideration. 

The  other  two  Judges  thought  there  was  a  great  Difference  between  a  Wote  and  a 
Bond  notwithstanding  the  Statute ;  for  in  the  Case  of  a  Bond,  where  there  were 
Solemnities  of  contracting,  viz.  the  Sealing  and  Dehvery,  if  there  was  no  Consideration, 
yet  if  there  was  no  Fraud  in  obtaining  the  Bond,  the  Money  was  a  Gift  in  Law  to  the 
Obligee ;  but  the  Note  was  no  more  than  a  Simple  Contract,  and  notwithstanding 
the  Statute  sa^s.  that  the  Money  shall  be  due  and  payable  by  Virtue  of  the  Note,  that 
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only  makes  the  Note  itself  Evidence  of  the  Consideration,  which  it  was  not  before  the 
Statute,  as  appears  by  the  Case  of  Clerk  versus  Martin,  and  Potter  versus  Pearson, 
1  Salk.  129.  But  tho'  the  Note  itself  be  Evidence  of  a  Consideration,  yet  it  is  not  con- 
cluBive  Evidence,  but  turns  the  Proof  upon  the  Defendant  to  shew  that  there  [155]  ^oa 
no  Consideration  given  for  such  a  Note ;  and  so  he  can  shew  that  it  is  still  but  a  Simple 
Contract,  and  therefore  but  a  Nudum  pactum  unde  non  oritur  actio,  and  of  this  Opinion 
iras  my  Lord  Chancellor  King,  and  moved  to  rule  it  so  at  Nisi  prius. 

But  in  this  Case  an  Injunction  was  granted  on  Terms,  the  Defendant  agreeing  to 
give  Judgment,  with  a  Release  of  Errors  subject  to  Order  on  the  Hearing. 

NoU  :  This  Matter  was  very  much  disputed  in  the  Hall,  and  this  Case  was  put. 
That  if  A.  forged  a  Bank  Note,  and  gave  it  as  a  Consideration  to  B.  for  B.  's  Note ;  or 
if  A.  should  have  given  Brass  Money  for  his  Note,  could  not  this  want  of  Consideration 
be  given  in  Evidence  t  If  not,  A.  might  recover  against  B.  where  there  was  no  Debt ; 
and  certainly  the  Statute  did  not  design  that  a  Man  should  recover  where  there  was  no 
Debt  at  all ;  for  the  Statute  only  makes  Promissory  Notes  as  Bills  of  Exchange  ;  and 
tho'  the  Acceptor  and  Indorsor  were  bound  to  pay  those  Bills,  whether  they  had  received 
uiy  Consideration  or  nov,  because  the  Acceptor  accepts  it  for  the  Honour  of  the  Drawer. 
aiKl  the  Indoisor  negotiates  it ;  yet  the  Drawer  of  the  Bill  was  not  obliged  to  pay  it  to  the 
Person,  in  whose  Behalf  the  Bill  vPas  drawn,  unless  he  had  paid  him  a  Consideration  ; 
but  the  owning  a  Value  received  was  Evidence  prima  facie,  that  a  Consideration  was 
paid  to  the  Drawer  of  the  Bill.    Vid.  1  Salk.  125 ;  4  Mod.  212,  244. 


A  speeifick  Performance  of  an  extravagant  Agreement  for  a  Purchase  decreed. — ^Proofs 
not  read,  because  the  "Ktle  was  admitted. 

This  was  an  Appeal  from  the  Decree  of  the  Court  of  Exchequer,  and  the  Case  was. 
That  the  Respondent  being  seised  in  Fee  of  a  Messuage,  24  Acres,  and  three  Roods  of 
Meadow  and  Pasture  in  Holbeck  in  the  Fens  of  Linct^hire,  did  by  Articles  of  Agree- 
ment, dated  the  20th  olJuly  1720,  bargain  and  sell  the  same  to  the  Defendant,  and  did 
truly  agree,  that  he  would  on  or  before  the  29th  of  September  then  next  ensuing,  at 
the  proper  Costs  and  Charges  of  the  Appellant,  make  to  him,  his  Heirs  and  Assigns 
for  ever,  a  good  Estate  in  Fee-Simple,  to  the  Satisfaction  of  the  Appellant  and  his  Counsel ; 
aod  the  Appellant  did  by  the  said  Articles  promise  and  agree,  that  on  such  Assurance 
and  Conveyance  made  and  executed,  he  would  pay  to  the  Respondent  £800,  being  40 
Years  Purchase.  A  Bill  was  exhibited  in  the  Exchequer  by  the  Respondent,  for  a 
B-pwifick  Performance  of  this  Agreement ;  which  was  decreed. 

It  being  proved  in  the  Cause,  that  the  Respondent  had  left  his  Deed  with  the  Appel- 
lant, and  that  there  was  no  just  Objection  to  his  Tide,  this  was  admitted  below  in  the 
Court  of  Ejxhequer ;  and  therefore  the  Proofs  were  not  read  there,  nor  were  they  marked 
u  read. 

Two  Points  were  argued  in  this  Case  before  the  House  of  Peers. 

First,  Whether  an  exorbitant  Bargain  for  40  Years  Purchase  shoukl  be  carried 
by  the  Decree  of  a  Court  of  Equity  into  Execution,  or  whether  they  shouU  be  only  left 
to  thrar  Damages  at  Law. 

This  was  a  very  doubtful  Point  among  the  Lords  ;  for  on  the  one  Side  'twas  argued, 
that  if  a  Bargain  and  Sale  was  unconscionable,  the  [156]  Person  who  had  got  such  a 
Bargain  was  not  to  demand  a  Performance  of  it  in  a  Court  of  Equity,  but  he  could  only 
demand  Damages  for  not  performing  the  Bargain  ;  for  the  Court  of  Equity  was  only 
to  assist  to  carry  conscionable  Bargains  into  Execution,  and  where  they  did  not  find 
them  fit  to  be  carried  into  Kracution,  the  Court  of  Equity  was  to  leave  them  to  Law. 

On  the  other  Side  'twas  said,  that  a  Man  was  obliged  in  Conscience  to  perform  a 
Bai^ain,  though  it  was  a  hard  one ;  and  where  he  was  obliged  in  Conscience,  it  was  no 
Uudship  upon  him  to  be  compelled  thereto  ;  that  nothing  in  the  World  was  more  un- 
certain than  the  Price  of  Land ;  for  Land  may  be  worth  40  Years  Purchase  to  one  Man, 
that  was  worth  but  20  to  another  :  But  this  Point  was  left  doubtful. 

But  they  all  agreed  in  the  second  Point,  vie.  that  since  the  Title  was  not  made  out  by 
the  29th  of  September,  as  the  Respondent  undertook  by  his  Covenant,  there  was  no 
Occasion  to  determine  the  other  great  Point ;  for  the  Respondent  not  having  proved 
that  he  had  made  out  the  Title  by  the  Time  covenanted,  coukl  not  intitle  himself  to  the 
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Purchase  Money  ;  and  the  Proofs  for  this  could  not  be  read  because  they  were  not  read 
in  the  Kxchequer,  and  the  Appellants  Admittance  of  that  Matter  was  not  entered. 


K.B.  This  Case  seems  to  be  before  the  Delegates.  Prohibition  to  the  Spiritual  Court, 
in  the  Case  of  an  incestuous  Marriage,  dc.  A  Marriage  with  the  first  Wife's  Mother  s 
Sister  is  incestuous. — Where  a  Prohibition  lies,  and  why. 

Jo/in  Butler  and  Elisabeth  his  Wife  obtained  a  Prohibition  to  Peregrine  GcLsirUl, 
Judge  of  the  Ecclesiastical  Court  at  Chester,  where  they  libelled  agaimrt  the  Plaintiff 
for  an  incestuous  Marriage ;  for  that  the  said  John  Butler  had  married  the  Pliuntifi 
Elwabeth,  formerly  ElvMheth  Lowndes^  who  was  Sister  to  the  Mother  of  Hannah 
Lowndes,  his  first  Wife ;  and  upon  tbis  Prohibition  the  Defraidant  put  in  a  Demurrer, 
and  the  Defendant  now  argued  for  a  Consultation ;  dxiA  here  the  only  Question  was, 
whether  the  Marriage  with  the  Wife's  Mother's  Sister  was  incestuous  or  not  %  And  it 
was  resolred  by  the  whole  Court  that  this  Marriage  was  incestuous ;  and  here  in  the 
first  Place, 

This  Position  was  agreed  to  be  plain,  that  by  the  Statute  of  the  38  Hen.  8,  cap.  13, 
if  a  Spiritual  Court  proceeds  to  impeach  or  dissolve  a  Marriage  out  of  the  Levitiml 
Degrees,  that  then  the  Tempoi-al  Courts  are  to  prohibit  them ;  for  by  that  Statute, 
all  Marriages  that  are  out  of  those  Degrees  are  declared  to  be  good  and  lawful ;  and 
therefore  if  the  Spiritual  Court  molest  Persons,  in  doing  that  which  is  declared  lawful 
to  be  done  by  the  Statutes  of  the  Beahn,  they  are  by  the  Temporal  Courts  to  be  pro- 
hibited, because  they  exceed  their  Jurisdiction  thus  bounded  by  the  Temporal  Law ; 
but  where  the  Law  has  not  bounded  them,  their  Jurisdiction  still  continues ;  and  there- 
fore, within  the  LevUictd  D^pms,  they  are  still  Judges  of  Incest. 

[157]  The  Incest  within  thsLevitical  Degrees  is  twofold,  fw.  either  such  as  is  contrary 
to  the  Law  of  Nature,  or  such  as  is  forbidden  by  the  Divine  positive  I^w. 

First,  The  Incest  against  the  Law  of  Nature  :  And  that  is  any  Marriage  between 
the  ascending  and  descending  Line,  in  Infinitum.  This  is  contrary  to  the  Law  of 
Nature,  because  it  tends  to  the  Destruction  of  the  natural  Will  of  the  Creator,  which 
designed  the  Preservation  and  Continuance  of  such  Inhabitants  of  the  World  as  ho 
originally  created ;  and  all  Acts  of  Men  that  tend  to  the  Destruction  of  such  Species,  as 
Murder  of  an  innocent  Person,  is  said  to  be  against  the  Law  of  Nature  ;  And  therefore 
Incest,  between  the  ascending  and  descending  Line,  is  contrary-  to  the  Law  of  Nature ; 
for  the  Mother  would  never  have  preserved  and  educated  the  Female  Issue,  if  it  had 
been  admitted  to  the  Father  to  have  had  Access  to  them  ;  and  Fathers  would  never 
hare  educated  and  preserved  their  Male  Issue,  if  they  might  have  ascended  the  Bed  of 
the  Mother  :  And  therefore  this  Horror  of  Incest  has  been  propagated,  not  only  in  all 
Civil  Societies,  where  Nature  is  trained  up  and  cultivated,  but  also  in  the  Clans  of  the 
Scythians  and  Nomades,  and  all  the  wild  People  of  the  Earth,  where  Men  have  lived  iu 
Troops  by  Spoil  and  Rapine,  without  any  regular  or  settled  Government.  There  is 
another  Reason  likewise  why  this  is  called  unnatural,  and  that  is,  because  it  destroys 
the  natural  Duties  between  Parents  and  Children  ;  for  the  Parent  could  never  preserve 
or  maintain  that  Authority  that  is  necessary  for  the  Education  and  Government  of  his 
Child,  nor  the  Child  that  Reverence  that  is  due  to  the  Parent,  in  Order  to  be  educated 
and  governed,  if  such  indecent  Familiarities  were  admitted  or  set  up  upon  a  Foot  of 
Equality  one  with  the  other. 

Seemdly,  Of  Incest  among  Collaterals  :  And  this  is  not,  strictly  speaking,  contrary 
to  the  Law  of  Nature ;  for  then  Mankind  couH  not  have  been  propagated  from  one 
Common  Stock,  without  a  Breach  of  the  Law  of  Nature.  Besides  that,  this  very  Usage 
of  marrying  Sisters  was  practised  by  the  Patriarchs  and  good  Men  of  Old,  without 
any  Note  of  Blame,  as  Jacob  married  Rachel  and  Leah  :  Nay,  there  is  one  Case  wherein 
'tis  expressly  commanded,  and  that  is  where  the  elder  Brother  dies  without  Issue,  that 
the  younger  Brother  must  marry  the  deceased  Brother's  Wife,  to  raise  up  Seed  unto  his 
Brother  ;  the  Meaning  of  which  is,  that  the  Children  begotten  by  such  second  Marriage 
were  to  bear  the  Brother's  Name,  and  take  his  Inheritance.  But  though  Incest  among 
Collaterals  is  not  contrary  to  the  Law  of  Nature,  yet  'tis  contrary  to  the  positive  Law 
of  God ;  which  is  likewise  established  upon  very  strong  Reasons  :  For  if  a  Concourse 
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between  Brothers  and  Sisters  might  be  allowed,  or  their  Marriages  be  tolerated,  the 
Necessity  that  there  is  that  they  should  be  educated  together,  and  the  frequent  Oppor- 
tunies  they  have  with  each  other,  would  fill  every  Family  with  Lewdness,  and  create 
Heart-bunungs  and  imextinguishable  Jealousies  between  Brothers  and  Sisters,  where 
the  Family  was  numerous ;  and  'twould  confine  every  Family  to  itself,  and  hinder  the 
propagating  of  common  Love  and  Charity  among  Mankind,  because  there  would  be  a 
Danger  of  takinga  Wife  out  of  any  Family,  [158]  ^  Women  were  liable  to  be  corrupted 
by  such  viciousFreedomg.  They  have  likewise  found  among  Brute  Creatures,  tiMt 
it  u  neeeasary  to  cross  the  Strain,  in  order  to  eontinve  ihe  Species.  It  may  be  that  there 
being  the  same  Tone  and  Figure  in  the  Blood,  and  a  similar  Conformation  of  Vessels, 
the  Circulation  of  it  becomes  torpid  and  unactive  ;  whereas  a  new  Mixture  of  others 
of  the  same  Kind,  where  there  is  a  different  Figure  and  Motion  of  the  Blood  and  Spirits, 
may  add  a  new  Vigour  and  Ability  to  the  animal  Oeconomy  ;  which  may  be  likewise  a 
natural  Keason  against  such  Sort  of  Incest. 

This  Prohibition  is  likewise  carried  into  the  third  Degree  in  the  Collateral  Line, 
aad  is  to  Uncles  and  Aunts,  Kephews  and  Nieces ;  because,  upon  the  Death  of  the 
Father  and  Mother,  they  come  mto  the  Education  of  the  Children,  loco  Parentum ; 
and  by  Consequence  it  was  necessary  to  propagate  the  same  Reverence  of  Blood,  in 
such  near  De^frees,  that  the  Uncle  might  have  the  same  Regard  and  Command  as  a 
Father,  and  a  Niece  the  same  Duty  as  a  Daughter.  It  was  also  necessary,  in  order 
to  perfect  the  Union  of  Marriage,  that  the  Husband  should  take  the  Wife's  Relations, 
in  the  same  Degree,  tu  be  the  same  as  his  own,  without  Distinction,  and  so  vice  versa  : 
For  if  they  are  to  be  the  same  Person  as  was  intended  by  the  Law  of  God,  they  can 
have  no  DiSerence  in  Relations,  and  by  Consequence  the  Prohibition  touching  Afflnity 
must  be  carried  as  far  as  the  Prohibition  touching  Consanguinity ;  for  what  was  found 
convenient  to  extinguish  Jealousies  amongst  near  Relations,  and  to  govern  Families 
and  educate  Children  amongst  People  of  the  same  Consanguinity,  would  likewise  have 
the  same  Operation  amongst  those  of  the  same  Affinity. 

And  when  we  considBr  who  are  prohibited  to  marry  by  the  Levitical  Law,  we  must 
not  only  consider  the  mere  Words  of  the  liSw  itself,  but  what,  from  a'just  and  fair  Inters 
pretatiou,  may  be  deduced  from  it ;  for  the  Law,  in  Leviticus,  Chap,  xviii.  Ver.  0, 
begins.  That  none  of  you  shall  approach  to  any  that  is  near  of  Kin,  to  uncover  their 
Nakedness  :  Now  who  are  next  of  Kin  must  be  understood  by  the  Examples  from  the 
6th  to  the  20th  Verse. 

And  there  are  Examples  of  many  Prohibitions  to  Collaterals  in  the  third  Degree, 
both  in  Affinity  and  Consangmnity ;  but  there  is  no  Example  of  Collaterals  in  the 
fourth  Degree,  either  in  Affinity  or  Consanguinity ;  and  therefore  the  Law  of  Marriage 
opens  to  Relations  in  the  fourth  Degree  :  And  the  Jewish  Lawyers,  in  computing  their 
Degrees,  computed  them  according  to  the  Natural  Order  of  Things ;  that  is,  from  the 
Propositus  up  to  the  Common  Stock,  and  so  down  to  the  other  Relations,  which  is  the 
Uii  and  natural  Order  oi  computing  Proximity.  And  in  this  Manner  of  Computation 
all  Marriages  of  Collaterals,  in  the  third  Degree,  are  unlawful,  and  all  Marriages  in  tlie 
fourth  Degree  are  lawful. 

This  perfectly  agrees  with  the  Resolutions  of  our  own  Law.  Thus  the  Marriage 
with  the  Wife's  Sister's  Daughter  is  incestuous,  which  is  the  same  Degree  with  this 
Marriage.  Moor,  907;  Cro.  Eliz.  228;  4  Leon.  16,  Man's  Case.  So  the  Marriage 
with  the  Sister's  Daughter  is  declared  incestuous,  which  is  likewise  in  the  third  Degree : 
Hie  Case  of  Watkins  and  Mar^atron,  Raym.  464.  And  'twas  likewise  resolved  in  the 
Case  of  Wortley  against  Wathmson,  that  the  Marriage  [159]  with  the  Wife's  Sister's 
Daughter  was  incestuous,  2  Lev.  254.  So  3  KebL  660.  So  resolved  in  the  Case 
of  Sir  Edvxvrd  Whilpool,  quoted  in  Hob.  181.  So  the  Marriage  of  the  Wife's  Sister's 
Daughter  was  resolved  to  lie  incestuous,  in  the  Case  of  Snotoling  versus  Nursey,  2  Lutw. 
1075.  So  the  Marriage  of  two  Asters,  one  i^ter  the  other,  was  held  incestuous,  in  the 
Case  of  HiU  and  Good,  being  in  the  second  Degree,  Yaugh.  302. 

But  the  Marriage  with  the  Wife  of  the  Plaintiff's  Great  Uncle  was  allowed  to  be 
good,  because  that  was  in  the  fourth  Degree ;  and  by  the  Words  of  the  Statute  32  H.  8, 
cap.  38,  Cousin  Germans  are  declared  of  the  fourth  Degree  to  have  Liberty  to  marry 
(2  Vent.  9, 10,  dc. ;  Vaugh.  206). 

This  likewise  was  the  ancient  Sense  of  the  Christian  Church,  and  even  of  the  Church 
of  Borne  in  the  Time  of  Pope  Gregory  :  For  in  writing  to  Austin,  Bishop  of  Canterbury' 
he  nyi.  In  quarta  Generatione  Contrada  Matrimonia  minime  solver^tur.   And  tms 
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appears  in  the  Decretals,  Cans.  33,  Quest.  4,  dap.  20.  But  afterwards,  when  they 
found  tliat  Dispensations  for  Incestuous  Marriages  brought  ^eat  Profit  to  the  Church 
of  Borne,  and  knowing  it  had  obbuned  uniTersaUy  in  the  Christian  Church,  that  it  was 
lawful  to  marry  in  the  fourth  Degree,  Pope  AloBonder  II.  began  a  new  Computation 
of  Degrees,  and  he  said  that  the  secular  Computation,  which  was  the  Computation  of 
the  Civil  Law,  was  not  properly  adapted  to  the  Decisions  touching  Incestuous  Marriages ; 
but  they  oueht  to  compute  up  to  the  Common  Stock,  where  the  Relation  joined,  because 
there  the  Blood  was  connected  ;  and  therefore  they  computed  the  Degrees  according 
to  the  Distance  of  the  Person  remotest  from  the  Common  Stock  ;  For  according  as  the 
remotest  was  distant  from  the  Common  Stock,  so  they  computed  the  Relations  between 
the  Parties.  This  plainly  appears  by  the  Decretal,  Lex.  33,  1,  No.  3,  4,  5,  G.  And  in 
the  Cth  the  whole  Arbor  Consanguinitatis  is  set  forth  :  So  that  the  first  Cousins  that 
are  in  the  fourth  Degree,  by  this  former  Computation  of  Degrees,  which  was  the  received 
Computation  in  the  Mosaick  Law  and  in  the  Roman  Ciovemment,  were  now  by  the 
Canonical  Computation  thrown  into  the  second  Demree ;  and  by  this  Alteration  of 
(Computation  of  Degrees,  they  forbad  not  only  first  Cousins,  but  second  Cousins  wd 
third  Cousins  to  marry,  unless  they  obtained  Dispensations. 

The  Intention  of  our  Statute  was  to  restore  every  Thing  according  to  the  Prohibition 
expressed  in  the  Law  of  God  ;  and  plainly  the  LevUical  Computation  of  Degrees  was 
in  the  Manner  they  computed  in  the  Civil  Law,  which  was  from  the  Propositus  up  to 
the  Common  Stock,  and  so  down  again  to  the  other  Relations.  And  by  the  Canons 
confirmed  by  Jac.  1,  in  1603,  the  99th  Canon  expressly  saith  thus  :  No  Person  shcUl 
marry  within  the  Degrees  prohibited  by  the  Laws  of  God,  and  expressed  in  a  Table  set 
forth  by  Authority  in  the  Year  of  our  Lord  1563,  and  aU  Marriages  so  made  and  con- 
tractedt  shall  be  adjudged  incestuous  and  unlawful,  and  consequerUly  shall  be  dissUeed. 
as  void  from  the  beginning ;  and  the  Parties  so  married  shall,  by  the  Course  of  Law, 
be  separated  ;  and  the  aforesaid  Table  shaU  be  in  every  Churcfi  puUiddy  set  up,  and 
fixed  at  the  Charge  of  the  Parisli.  And  it  appears  by  that  Table,  that  to  marry  the 
Wife's  Mother's  Sister  is  incestuous.  Indeed  it  has  been  duly  objected  to  this  Manner 
of  Argumentation,  that  [160]  the  Canons  bind  only  Ecclesiastical  Persons,  and  don't 
bind  the  Laity,  because  they  are  made  only  by  the  Clergy  in  Convocation,  and  so  they 
only  are  bound  by  these  Rules ;  and  Laymen  are  not  bound,  because  such  Canons 
have  not  the  Assent  of  the  Commons  and  Temporal  Lords,  and  so  such  Canons  cannot 
bind  the  Laity  as  a  Law.  But  to  this  I  answer,  That  these  Tables  do  shew  the  Sense 
of  the  Church  of  England,  and  so  are  a  proper  Exposition  of  the  Law  of  Giod.  and  by 
Consequence  ought  to  have  great  Weight  with  the  Judges  when  they  expound  thft 
Lemtical  Law  ;  and  they  are  plainly  the  Decision  of  this  Reformed  Church  touching 
the  Crime  of  Incest ;  and  they  do  retrench  the  exorbitant  and  unwarrantable  Con- 
structions of  the  Church  of  Rome,  who  made  the  Law  of  God  of  none  Effect  by  their 
Traditions ;  and  yet  they  expound  the  Law  of  God  in  its  full  Latitude,  and  forbid 
Marriage  only  to  such  Persons  as  are  in  equal  Degree  to  those  mentioned  iu  the  xviiith  of 
LevUicus.   And  so  a  Consultation  was  awarded. 


i  GoUQtess  of  Coventry  versus  Earl  of  Coventry  &  al'.  [1721.] 

Lord  Ciiancellor,  Jekyll,  Price,  Gilbert. 

S.  C.  Lucas's  Rep.  4C3,  dc,  and  2  P.  Will.  222,  171, 

Marriage- Articles,  in  Consideration  of  a  Portion  paid,  deemed  a  Purchase,  and  a  Convey- 
ance decreed.  S.  G.  Max.  Equity ;  Equity  Abr.  348  :  Cases  in  Law  and  Equity,  13. 
See  2  P.  Will  244, 

Thomas  late  Earl  of  Coventry,  being  seised  in  Fee  of  several  Manors,  Lands  and 
Hereditaments,  in  several  Couulaes  of  England,  some  in  Possession,  and  some  other 
Part  in  Reveraion,  expectant  on  the  Death  of  Thomas  Lord  Deerhurst,  his  eldest  Son. 
of  the  Lady  Anne  his  Wife,  and  of  Earl  Gilbert  his  second  Son  (the  Plaintiff's  late  Hus- 
band), without  Issue  Male,  by  his  Will,  dated  the  24th  of  March  1698,  gave  several 
Paits  of  his  Estate  therein  particularly  mentioned  to  his  Wife  Elizabeth  for  Life,  and 
after  her  Decease  to  Trustees  and  their  Heirs,  to  the  Use  of  his  first  and  other  Sons, 
by  his  then  Wife  in  Tail  Male ;  Remain<^r,  as  to  Part,  to  the  Use  of  his  Son  Gilbert  for 
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Life,  and  his  first  and  other  jdons  in  Tail  Male ;  Remainder  to  his  Son  the  Lord  Ikerhunt 
for  Life,  with  like  Remainder  to  his  first  and  other  Sons  in  Tail  Male ;  Remainder  to 
Francis  Coventry  for  Life,  with  like  Remainder  to  his  first  and  other  Sons  ;  Remainder 
xo  the  Defendant,  the  present  Eart  of  Coventry,  for  Life,  and  to  his  first  and  other  Sons, 
vith  other  Remainders  over ;  and  as  to  the  other  Parts  of  Iiis  Estate,  so  devised  to  his 
Wife  for  her  Life,  to  the  Use  of  his  Son  the  Lord  Deerhurst  for  Life,  with  Remainders 
to  his  first  and  other  Sons  in  Tail  Male,  with  the  like  Remainders  to  Earl  Gilbert  and 
F rands  Coventry,  and  the  now  Earl,  for  their  Lives,  and  their  Sons  in  Tail  Male,  with 
Remainders  over  ;  Remainder  to  his  own  right  Heirs. 

He  also  devised  to  his  said  Trustees,  and  their  Heirs,  divers  other  Manors  and  Estates, 
which  he  had  in  Possession  and  Reversion  to  the  Uses  following,  viz. 

As  to  Wools  ton,  Sinfield,  Edgware,  Griffee,  Cottm  and  Woolvey^  to  the  Use  of  his 
first  and  othOT  Sons  by  his  first  Wife  in  Tail  Mala,  Renuunder  to  his  Son,  Lord  Deerkurst, 
for  Life,  with  Remainder  to  his  first  and  other  Sons  in  Tail  Mate,  with  Remainder  as  to 
Woalston,  SinfUld  and  Beauly,  to  the  Use  of  Gilbert  Coventry  for  Life,  with  Remainder  to 
his  first  and  other  Sons  in  Tail  Male,  with  Remainder  to  his  own  right  Heirs,  <&c.  And 
as  concerning  the  said  Manors  of  Edgware,  Griffee  and  Woolvey,  to  the  Use  of  Francis 
Coventry  for  Life ;  [161]  Remainder  to  his  first  and  other  Sons  in  Tail  Male,  with 
Kemainder  to  the  Defendant,  the  present  Earl  of  Coventry  for  Life,  and  to  his  first  and 
other  Sons  in  Tail  Male,  with  Remainders  over  ;  Remainder  to  his  own  right  Heirs  ;  and 
as  to  his  Manors  of  North-Littleton,  Soutk-Littleton,  Offenham,  Berlingkam  and  Lefford, 
other  Parts  thereof,  in  Possession,  to  the  Lord  Deerhurst  for  Life,  with  Remainder  to 
his  first  and  other  Sons  in  Tail  Male ;  Remainder  to  the  Use  of  liis  Son  Gilberts  and 
his  Sons  in  Tail  Male ;  Remainder  to  the  first  and  other  Sons  of  the  said  Earl  Thomas, 
by  his  then  Wife  ;  Remainder  to  the  Use  of  the  said  Francis  for  Life,  and  his  Sons  in 
Tail  Male  ;  Remainder  to  the  Defendant,  the  now  Earl,  for  Life,  and  his  Sons  in  Tail 
Male,  with  several  Remainders  over,  with  Remainder  to  his  own  right  Heirs. 

In  which  Will  it  is  provided,  that  it  should  be  lawful  for  any  Person  or  Persons, 
who  should  at  any  Time  then  after,  by  Virtue  of  the  said  Will,  or  any  Codicils  to  be 
annexed  thereto,  be  seised  of  any  the  Testator's  Manors  or  Ijandships,  Lands,  Tenements 
or  Hereditaments,  by  any  Writing  or  Writings,  under  his  or  their  Hands  and  Seals, 
to  limit  and  appoint  any  such  Manors  or  Lor^hips  (except  those  of  Grea^  and  Little 
Milton,  and  all  other  such  Manors,  where  there  are  any  Copyhold  Estates),  and  any 
of  the  said  Messuages,  Lands  and  Hereditaments,  not  exceeding  the  yearly  Value  of 
£5(H),  to  any  Wife  or  Wives,  such  Person  or  Persons  should  happen  to  marry,  for  her  or 
their  respective  Life  or  Lives,  for  her  or  their  Jointure  or  Jointures,  so  as  such  Person 
or  Persons  should  have  with  such  Wife  or  Wives,  upon  such  Marriage,  a  Portion 
equivalent  for  such  Jointure ;  and  after  making  other  Provisions  in  his  said  Will, 
the  Testator  appointed  his  Wife  Executrix,  and  died  without  Issue  by  her,  who 
afterwards  married  Thomas  Savage,  Esq.  and  is  still  living. 

Thonuts  Lord  Deerhurst,  afterwards  Earl  of  Coventry,  died,  leaving  the  Lady  Anne 
his  Widow,  and  two  Sons,  who  both  died  without  Issue,  and  Earl  Gilbert  became  seised 
thereupon  d  several  Manors  and  Lordships,  devised  by  the  said  Will,  and  upon  a 
Tre^y  (rf  Marriage  between  Earl  Gilbert  and  the  Plaintiil  his  second  Wife,  Articles 
of  Aj^eement,  dated  the  23d  oi  June  1 715,  were  made  between  Earl  Gilbert  of  the  first 
Part,  the  Defendant  Sir  Strensham  Masters  and  the  Plaintifi  his  only  Daughter  of 
the  second  Part,  and  the  Defendants  Mr.  Leigh  and  Mr.  Williams  of  tlie  third  Part ; 
whereby  in  Consideration  of  such  Marriage,  and  of  £10,000,  the  Plaintiff's  Marriage 
Portion,  paid  down  by  Sir  Strensham  Masters  to  the  said  Earl  Gilbert,  he  the  said 
Earl  Gilbert,  for  himself,  his  Heirs,  Executors  and  Administrators,  did  covenant, 
promise  and  agree  to  and  with  the  said  Sir  Strensham  Masters,  his  Heirs,  Executors 
and  Administrators,  and  to  and  with  every  of  them,  by  the  said  Articles,  in  Manner 
and  Form  following,  that  is  to  say,  that  he  the  said  Gilbert,  Earl  of  Coventry,  or  his 
Heirs,  should  and  would  at  any  Time,  after  the  Solemnization  of  the  said  intended 
Marriage,  at  the  Request  of  the  said  Sir  Strensham  Masters,  his  Heirs,  Executors  or 
Administrators,  but  at  the  pTopeT  Costs  and  Charges  of  the  said  Gilbert,  Earl  of 
Coventry,  his  Executors  or  Administrators,  according  to  the  Power  given  to  hira,  the 
said  Earl  of  Coventry,  for  that  Purpose,  by  [162]  the  last  Will  and  Testament  of  the 
Right  Hon.  the  late  Earl  of  Coventry,  bearing  Date  on  or  about  the  24th  Day  of  March 
in  the  Year  of  our  Ijord  1658,  or  otherwise,  by  good  and  sufficient  Conveyances  and 
Aaurances  in  the  Law,  well  and  sufficiently  convey,  settle,  limit  and  appoint,  or  cause, 
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or  procure  to  be  conveyed,  settled,  limited,  or  appnnted.  Manors,  MeasuageB,  Lands, 
Tenements  and  Hereditaments  of  the  full  and  clax  Value  of  £500  per  Ann.  unto  or 
upon  the  said  Anne  Masters,  for  and  during  her  natural  life,  for  her  Jnnture,  to  com- 
mence and  take  Effect  in  Poesesdon  inunediately  from  and  after  the  Deal^  tA  tke 
said  Gilbert,  Ear)  of  Coventry,  in  Case  the  said  Anne  Masters  shall  him  survive,  as  by 
the  said  Sir  Strensham  Masters,  his  Heirs,  Executors  or  Administrat<n8,  or  by  his  or 
thdr,  or  any  of  thetr  Counsel,  learned  in  the  I^w,  shall  be  reasonably  devised,  advised 
or  required ;  and  also  that  his  Heirs,  Executors  or  Administrators,  should,  after  his 
Death,  pay  her  £250  per  Ann.  during  her  Life,  as  an  Additifm  to  bra:  Jointure  half- 
yearly,  free  from  Taxes. 

And  'twas  further  agreed,  that  Earl  Gilbert  should  depoMte  £3000  Part  of  the 
£10,000  in  the  Bank  of  England,  or  invest  it  in  Exchequer  Notes,  carrying  Interest, 
and  deposite  them  in  a  Box  or  Trunk,  to  be  locked  up  with  three  Loclu,  upon  Trust 
that  the  Defendants  Leigh  and  'WiUiams  shoukl  lay  out  the  £5000  in  the  Purchase 
of  Jjands,  and  to  settle  them  to  the  Use  of  the  said  Earl  for  Life,  with  Remainder  to 
Trustees,  to  preserve  contingent  Remainders ;  and  after  his  Death,  to  the  Use  of  the 
Flaintifl  for  Life,  to  be,  with  tlie  Manors  and  Lands  of  £500  per  Ann.  aforesaid,  and 
the  said  Annuity  of  £250  per  Ann.  in  full  for  her  Jointure,  and  in  Bar  of  her  Dower, 
with  other  Limitation  to  the  Use  of  younger  Children  of  their  Marriage,  and  in  Default 
of  such  issue,  to  the  Use  of  the  said  Ear)  Gilbert,  his  Heirs  and  Assigns,  as  therein  is 
mentioned,  with  a  Power  in  the  Trustees,  until  a  Purchase  made,  to  put  out  the  £5000 
at  Interest,  to  be  applied  as  is  therein  directed. 

The  Marriage  took  Efiect,  and  the  £10,000  Marriage-Portion  was  paid,  and  £5UO0 
Part  thereof  was  vested  in  ^mk-Bills,  and  after  lent  on  a  Mortgage,  pursuant  to  the 
said  Articles ;  and  Earl  Gilbert,  soon  after  his  Marriage,  gave  Direction  to  his  Steward 
to  find  out  proper  Lands  for  a  Jointure,  and  the  Steward,  according  to  Order,  perused 
the  Family  Settlement,  and  could  find  no  other  Estate  than  the  Manor  of  Wooltvy, 
which  was  free  from  Incumbrances,  or  which  was  within  the  said  Earl's  Power  to 
settle,  and  the  said  Manor  being  of  little  more  Value  than  £400  per  Ann.,  the  said  Earl 
paid  oS.  a  Mortgage  upon  Lands  in  Woolston,  and  agreed  to  make  up  the  £500  per  Ann. 
out  of  those  Lands,  and  accordingly,  at  the  Request  of  Sir  Strensham  Masters,  caused 
a  Settlement  by  Way  of  Lease  and  Release,  dated  the  5th  and  6th  of  July  1719,  to  be 
prepared,  which  was  agreed  to  by  all  Parties,  and  approved  <A  by  Sir  Strensham  ,  and 
actually  ingrossed ;  wherein,  after  Recital  ot  Earl  Gilbert's  Power  by  the  said  Will, 
and  oi  the  Articles,  the  said  Earl  Gilbert  is  therein  mentioned  to  limit  and  confirm  unto 
Sir  Strensham  and  Mr.  Leigh,  their  Heirs  and  Assigns,  the  said  Manor  of  Woolvey, 
and  several  Lands  in  Wodsion,  therein  particularly  mentioned,  of  the  Value  of  £500 
fier  Ann.,  and  the  said  Earl  after  expressed  his  ln-[].63]-tentioQ  to  execute  the  said 
Settlement,  but  by  his  sudden  Illness,  whereof  he  died,  and  the  Absence  of  the  Steward, 
in  whose  Custody  the  said  intended  Settlement  was  at  the  Time,  and  many  other 
unforeseen  Accidents,  set  forth  in  the  Pleadings,  the  same  was  not  executed  before 
his  Death. 

Earl  Gilbert  died  without  Issue  Male,  leaving  by  Dorothy  his  first  Wife,  the  Lady 
Ann*,  now  the  Wife  of  Sir  William  Carew,  his  only  Daughter  and  Heir ;  but  before 
his  Death  made  his  last  Will  in  Writing,  dated  the  27th  of  October  1719,  and  thereby 
inter  alia,  gave  the  Defendant  (besides  what  was  agreed  to  be  settled  on  her  by  the 
Marriage- Articles )  £3000  and  several  specifick  Legacies,  and  made  his  said  Daughter, 
the  Lady  Anne  Carew,  his  sole  Executrix,  who  has  since  proved  the  Will,  and  taken 
upon  her  the  Execution  thereof. 

The  said  Francis  Coventry  also  died  without  Issue  Male,  so  that  upon  the  Death 
of  Earl  GUbert,  the  Defendant,  the  present  Earl  of  Coventry,  became  possessed  of  divers 
Manors  and  Estates,  under  and  by  Virtue  of  the  Limitations  in  the  said  Will,  subject  not 
only  to  the  £6000  Mortgages,  but  as  the  Plaintiff  insists  to  the  £500  per  Ann.  agreed 
to  be  limited  to  the  Plaintiff  for  her  Jointure,  and  the  Plaintiff's  Bill  is  to  compel  the 
Trustees  in  the  Mortgage  to  call  in  the  £5000  in  order  to  lay  it  out  in  a  Purchase,  and 
to  compel  Sir  William  Carew  to  give  Real  Security  for  the  £250  per  Ann.  and  to  pay 
the  £8000  Legacy. 

And  as  against  the  Earl  of  6'ot>gn/T^,that  she  may  hold  and  in  joy  the  Lands  contained 
in  the  Settlement,  intended  to  be  executed,  for  her  Life  ;  but  in  Case  the  Indenture 
so  ingrossed  should  prove  defective,  and  not  amount  in  Equity  to  a  sufiicient  Appoint- 
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ment,  puisuaat  to  die  Power,  then  that  she  may  have  a  Satisfaction  out  of  the  Earl's 
Real  and  Personal  Estate. 

Hut  on  Hearing  o£  the  Cause  the  18th  of  AprU  1722,  bxiA  several  Gases  being 
thai  cited,  the  Court  was  pleased  to  refer  it  to  Mr.  Conway,  one  of  the  Masters  of  this 
Court,  to  take  an  Account  of  the  Real  and  Personal  Estate  of  Earl  Gilbert,&nd  how  much 
came  to  the  Hands  of  any  of  the  Parties  who  were  to  be  examined  on  Interrogatories  ; 
and  the  said  Master  was  also  to  take  an  Account  of  the  Debts  of  Earl  Gilbert,  unsatisfied 
at  his  Death,  and  also  of  his  Legacies,  and  to  state  the  Real  and  Personal  Assets,  and  also 
of  his  Debts  and  Legacies,  and  any  other  Matter  he  should  find  difficult,  to  report 
especially  to  the  Court ;  and  when  the  Master  should  have  made  his  Report,  this  Cause 
was  to  come  on  again  to  be  heard  thereupon,  and  also  as  to  the  £500  per  Ann.  claimed 
by  the  Plaintiff  upon  the  said  Marriage-Articles,  at  which  Time  (the  Court  being  before 
attended  with  the  Cases  therein  cited)  would  deeire  the  Assistance  of  Bome  of  the  Lords 
the  Judges  and  t^e  Master  of  the  Rolls ;  and  all  farther  Directions  were  reserved, 
until  the  Case  should  come  to  be  heard  on  the  Master's  Report. 

That  the  Master  had  made  his  Report,  and  thereby  certified,  that  the  Real  and 
Personal  Estate  of  the  said  Earl  Gilbert  amounts  to  £13,467,  Os.  'Jd.  over  and  besidcB 
the  £1200  and  Interest  due  on  the  said  Mortgage  of  Woolston,  and  £3792,  9s.  7d.  paid, 
and  to  be  paid  by  the  said  Sir  William  Carew,  in  DiBcharge  of  Debts,  Legacies  and 
Fune-[164|-ral  Kxpences,  besides  the  Sum  of  £392,  13s.  7d.  desperate  Debts ;  and  the 
Plaintifl's  Demands  out  of  the  said  £13,467,  Os.  Qd.  are  as  follow,  viz.  £250  Annuity 
clear  of  Taxes,  Jewels,  Furniture,  and  other  specifick  Legacies,  amounting  to  £1448, 
Is.  7d.  I  th  and  the  Demand  of  £500  per  Arm.  now  in  Question,  with  the  Arrears  thereof, 
from  Earl  GHherVs  Death,  being  four  Years  and  upwards. 

In  this  Case  'twas  argued  for  the  Defendant,  that  here  was  no  Execution  of  the 
Power  limited  in  Earl  Thomas's  Will,  because  the  Covenant  with  Sir  Strensham  Masters 
was,  that  Earl  Gilbert  or  his  Heirs  should  and  would,  at  the  proper  Costs  and  Charges 
of  the  Earl,  his  Executors  or  Administrators,  according  to  the  Power  in  the  Will  of 
Earl  Thomas,  or  otherwise,  by  good  and  sufficient  Conveyances  in  the  Law,  sufficiently 
convey  Lands  to  the  Value  of  £500  per  Annum,  and  that  though  they  could  not  come 
to  a  Court  of  EJquity  for  a  specifick  Performance,  because  there  was  nothing  specifically 
mentioned  in  the  Covenant,  to  be  set  forth  as  a  Jointure,  and  that  the  Covenant  was  tu 
be  interpreted  as  a  Personfd  Covenant,  because  it  was  made  with  Masters,  his  Heirs, 
Executors  and  AdminiBtratora,  either  to  settle  in  Pursuance  of  the  Power  or  other- 
wise, so  that  Earl  Gilbert  had  his  Election  to  satisfy  the  Covenant,  either  by  settling 
ai  the  Lands  under  the  Power  by  Appointment,  or  by  limiting  any  other  Lands  to  the 
same  Purpose  ;  and  according  to  the  Circumstances  of  this  Case,  he  could  not  be  said 
to  have  made  his  Election,  because  from  1715  to  1719  there  was  nothing  done,  nor  any 
Eequeet  by  Sir  StreTisham,  to  set  out  any  Parcel  of  Lands  in  Pursuance  of  the  Power  ; 
and  tho'  about  July  1719,  a  Draught  was  prepared  to  be  ingroaaed,  yet  that  continued 
to  lie  by  till  October  1719,  and  was  never  executed  ;  and  he  had  an  Animus  deliberandi 
emtinuing,  and  had  not  taken  hold  of  the  Power,  by  appointing  the  Lands  of  Woolvey 
and  Woelston  in  Performance  of  the  Covenant,  since  the  Indentures  were  only  ingrossed, 
and  never  executed ;  and  in  all  Conveyances  of  this  Nature,  the  Animus  del^)erandi 
must  be  supposed  to  continue  till  the  Aet  be  completely  executed ;  and  the  Power 
not  being  executed,  'twas  compared  to  the  Case  of  Sangon  and  Y/Uliams,  where  Tenant 
in  Tail  for  valuable  Consideration,  covenants  to  sell  the  Estate-Tail  and  dies ;  a  Court 
(rf  Equity  wouM  not  compel  the  Heir  in  Tail  to  execute  such  a  Conveyance,  though 
there  had  been  a  Decree  against  the  Tenant  in  Tail  to  levy  a  Fine,  and  sufier  a  Recovery  ; 
and  so  'twas  urged,  that  since  the  Remainder  was  vested  before  the  legal  Estate  was 
executed  by  Earl  Gilbert,  the  Court  would  not  compel  the  Remainder-Man  in  this 
Case  to  execute  Conveyances  in  Pursuance  of  this  Covenant ;  and  here  they  quoted 
those  Cases  of  Law,  that  say  the  Powers  that  go  in  Derogation  of  the  Remainders 
vested,  are  to  be  taken  strictly,  because  'twas  looked  upon  as  dangerous  for  a  Court 
of  Equity  to  overthrow,  by  their  Decrees,  the  Interest  that  was  originally  vested  in 
the  I^rties,  by  legal  Ccmv^ances,  and  the  rather  in  this  Case,  because  there  was  a 
Personal  and  some  Real  Estate  to  satisfy  the  Covenant ;  and  this  Covenant  is  to  be 
considered  as  a  Debt  due  from  Earl  Gilbert,  on  receiving  his  Marriage-Portion,  and 
whenever  there  is  any  Debt,  the  Personal  Estate  shall  go  in  Exoneration  of  the  Real, 
which  is  to  support  the  [166]  Honour  and  Dignity  of  the  Family  ;  and  'twas  farther 
Qrgcd,  that  the  Heir  being  expresly  bound  in  the  Covenant,  the  Estate  descended  to 
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the  Heir  should  be  firat  liable  :  But  'twas  answered  and  resolved  by  the  Court,  that 
after  the  Statute  27  Hen.  YIII.  for  transferring  Uses  into  Possession,  the  Courts  o£ 
Common  Law  held,  that  Powers  of  Revocation  of  Estates  executed  were  to  be  taken 
strictly,  and  bo  if  not  pursued,  they  would  not  impeach  or  destroy  an  Kstate  already 
executed  by  legal  Conveyances ;  but  in  the  Courts  of  Equity  they  soon  found  that 
the  Construction  was  too  artificial,  and  not  according  to  natural  Equity,  and  so  they 
construed  those  Powers  as  a  Reservation  of  so  much  of  the  ancient  Dominion  of  the 
Estate,  to  be  under  the  Control  of  the  Tenant  for  Life,  t&  cujus  est  dare,  illius  est  dis- 
ponere  ;  and  as  often  as  any  such  Dominion  is  reserved,  the  Tenant  for  Life  may  con- 
tract about  it ;  and  when  a  Marriage  Contract  is  made,  as  tliis  was,  in  Contemplation 
of  the  Execution  of  such  a  Power,  'twas  a  Real  Lien  upon  the  Estate ;  for  both  the 
Marriage  was  liad,  and  the  Portion  paid  in  Contemplation,  that  the  Charge  should 
be  laid  upon  the  Estate,  pursuant  to  the  Power  ;  and  so  a  Court  of  Equit}'  may  decrw 
against  the  Remainder-Man,  because  he  claims  under  the  Devise  of  Earl  Thomas^ 
whose  Intention  'twas,  that  such  a  Charge  should  be  induced  on  the  Land ;  and  tha 
present  Earl  taking  the  Estate  under  the  Will,  takes  it  sub  Onere,  bo  that  a  Court  of 
Equity  may  decree  the  Charge  to  be  made  good  by  the  Remainifer^Man,  because  'tis 
decreeing  a  Charge  in  Pursuance  of  the  Int«nt  of  the  Testator  ;  and  Equity,  in  siich 
Case,  was  obliged  to  make  such  Decree,  because  the  first  Provision  was  made  both  for 
the  Honour  and  Advantage  of  the  Family,  since  they  could  not  marry  according  to 
their  QuaUty,  without  having  a  Power  to  make  sijch  a  Jointure ;  and  tlie  present 
Earl  takes  the  Benefit  of  that  Power,  by  having  such  a  Domluion  over  the  Estate, 
for  hiB  own  Advantage,  and  so  is  obliged  in  Conscience  to  discharge  the  Intention  of 
the  Testator,  in  llie  Belmtf  uf  Earl  Gilbert :  And  this  is  not  like  the  Caae  of  Tenant 
in  ^ail,  for  there  the  Tenant  sells,  and  dies  before  Docking  the  Intail ;  so  that  Equity 
can't  relieve,  because  the  Statute  binds  a  Court  of  Equity,  as  it  does  a  Court  of  Law ; 
but  if  the  Vendee  creeps  out  of  the  Statute  by  a  Recovery,  the  Courts  of  Equity  have 
never  permitted  such  a  fictitious  Suit  to  overthrow  the  Title  of  the  Heir  in  Tail  (Oh. 
Ca.  294 ;  2  Vent.  350) ;  nay,  farther,  if  there  was  a  Trust  in  Tail,  and  the  Cestuy  que 
Trust  should  covenant  to  convey  for  valuable  Consideration,  there  the  Court  of  Equity 
Would  oblige  the  Heir  in  Tail  to  convey,  because  this  is  a  Creature  of  Equity,  and  out 
of  the  Statute  ;  and  wherever  an  Agreement  is  made,  and  Money  paid.  Equity  does  not 
consider  the  Form  of  Conveyance,  but  takes  it,  as  it  was  actually  intended,  in  the  best 
Manner  that  could  be  construed  at  Law ;  for  the  suli^tantial  Part  of  the  Agreement 
is  the  Price,  and  for  that  the  Right  is  transferred,  and  what  ought  to  be  done,  is  in 
liquity  looked  upon  done  :  Avd  so  if  a  Man  articled  for  the  Purchase  of  Land, 
and  alter  devised  all  his  Estate,  it  would  not  pass  the  Lands  in  the  Articles ;  and  this 
Distinction  was  taken,  that  if  it  had  been  a  mere  voluntary  Conveyance,  the  Animus 
deliberaniH  should  have  continued  till  the  Conveyance  was  executed ;  but  here  being 
a  [166]  Contract  to  settle  in  Pursuance  of  that  Power,  when  an  Estate  is  afterwards 
set  out,  it  shall  be  presumed  to  be  an  Execution  of  that  Contract,  which  in  Conscience 
he  was  obliged  to  perform,  especially  in  a  Case  so  circumstanced,  since  nothing  can 
be  objected  to  the  Value  of  the  Lands  ;  and  in  this  Case,  what  the  Persons  contracting 
had  in  Contemplation,  was  an  Estate  to  be  executed  in  Pursuance  of  the  Power ;  and 
the  Words  or  otherwise  are  to  be  looked  upon  as  Auxiliary,  and  to  aid  the  Estate  to  be 
couveyed  :  So  that  if  the  Earl  had  settled  or  purchased  other  Lands,  in  order  to  be 
settled  according  to  the  Contract,  he  might  have  exonerated  the  Lands  subjected 
to  the  Power  by  Earl  ThoTtuts^s  Will ;  and  since  the  Real  Estate  now  in  Question  was 
mortgaged,  'twas  necessary  the  Covenant  should  be  large  enough  to  bring  in  all  the 
Real  and  Personal  Estate  of  Earl  Gilbert,  in  Aid  of  the  settled  Estate,  in  Case  of 
Deficiency  ;  and  so  the  Covenant  is  not  to  be  construed  on  the  one  Hand  so  strictly 
as  to  subject  the  Heir  in  the  first  Place,  nor  so  loosely  as  if  the  Word  Heir  was  only 
Matter  of  Form,  and  merely  the  Words  of  the  Conveyancer  ;  but  the  Intention  was, 
that  he  at  his  Election  should  have  a  Power  out  of  any  other  Estate  to  satisfy  the  Cove- 
nant ;  and  after  his  Death,  in  Case  the  Lands  contained  in  the  Power  should  not  be 
sufficient,  that  all  other  his  Estate  should  be  subject  thereto ;  but  since  Earl  Gilbert 
did  not  settle  any  other  Estate,  as  he  might  have  done,  to  discharge  the  Contract,  it 
remains  as  a  Real  Lien  on  the  settled  Estate,  in  the  first  Place,  to  bind  the  same,  as 
what  the  Parties  had  in  Contemplation  to  bind  the  Contract :  And  this  is  not  like  the 
Cases  where  Equity  decrees  that  the  Personal  Estate  shall  go  in  Exoneration  of  the 
Real,  for  the  Reason  of  that  is,  that  the  Personal  Estate  is  the  natural  Fund  for  the 
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Pftjonent  of  Dobts  and  Legacies,  and  so  far  as  that  is  not  specifically  devised,  it  shall 
exonerate ;  but  the  Articles  of  Earl  Gilbert  must  not  be  considered  as  a  Debt,  but  a 
Conveyance  of  so  much  of  the  Estate,  over  which  he  had  a  Power,  because  his  primary 
Intention  was  to  convey  ;  and  if  it  be  considf  red  in  this  Light,  there  can  he  no  Applica- 
tion of  the  Personal  Estate,  since  there  is  no  Debt  of  which  the  Real  Estate  was  to  be 
exonerated  :  And  that  this  was  the  Construction  of  Powers  in  Equity,  the  following 
CsBss  were  quoted. 


"  A  ProTiuon  for  younger  Children  is  chaigeable  on  the  Real  Estate.   Yid.  ante,  137. 

"  Henry  Blanfrey  settles  Lands  to  the  Use  of  himself  for  Life,  and  then  as  to  Part, 
"  to  his  Wife  for  her  Life,  for  her  Jointure ;  then  to  the  Issue  Male  of  his  own  Body, 

*  with  several  Remainders  over ;  with  a  Proviso,  that  if  he  should  have  any  younger 
'Children,  it  should  be  lawful  for  him  by  Deed  or  Will,  executed  in  the  Presence  of 
'  two  or  more  Witnesses,  to  limit  and  appoint  any  of  the  said  Lands  (except  those  of 

*  Jointure)  to  sucli  Person,  and  for  such  Estate  as  he  should  think  fit,  for  raising  £500 
"a-piece  for  such  younger  Children,  to  be  paid  at  such  Times,  and  in  such  Manner, 
"as  he  by  such  Deed  or  Will  should  declare,  and  covenanted  to  do  so  accordingly. 
'Henry  died,  leaving  several  younger  Children,  but  did  not  make  any  Ap-[1673-point- 
'ment.  Decreed  this  was  a  Charge  upon  the  Land,  and  bound  the  Issue  in  Tail,  and 
"ordered  the  £500  a-piece  to  be  raised  for  the  younger  Children  immediately. 

"  Note  :  The  Covenant  in  this  Case  was  looked  upon  as  an  Execution  of  the 
'  Appointment  in  Pursuance  of  the  Power. 

"Lady  Clifford  versus  Bullington. 
"  2  Vem.  379.  Per  Lord  Keeper  Wright. 

"Lord  Clifford  had  a  Power  to  settle  a  Jointure,  not  exceeding  £1200  per  Ann., 
'on  his  Marriage  with  the  Plaintiff :  He  covenants  to  settle  on  her  £1000  per  Ann. 

He  sends  to  his  Steward  to  be  informed  of  a  Part  of  his  Lands  to  that  Value,  and 
'  settles  according  to  the  Particular. 

"  After  his  Death  it  appeared  that  the  Lands  so  settled  were  but  £300  per  Ann. 
'The  Bill  was  against  the  Remainder-Man  to  have  these  Lands  made  up  £1000  per 
'  Ann.y  and  'twas  decreed  against  the  Remaindei^Man. 


"  A  Man  devises  his  Estate  to  A.  with  several  Remainders  over,  with  a  Power  to  the 
*  Penon  in  PosBeasion  to  limit  any  Part  of  the  Premisses  for  a  Jointure,  not  exceeding 
'  one  Moiety ;  the  first  Devisee  for  Life,  whilst  an  Infant,  marries  the  Plaintiff,  and 
'  with  his  Mother  enters  into  Articles  to  settle  Lands  of  £100  per  Ann.  on  the  PlaintifE 
'  for  her  Jointure,  but  in  the  Articles  no  Notice  was  taken  of  the  Power  ;  and  before 
■*  any  Settlement  made  pursuant  to  this  Power,  the  Tenant  for  Life  dies.    (Ante,  137.) 

"The  Bill  was  brought  aeainst  the  Remainder-Man,  to  have  the  Jointure  made 
'  good,  and  decreed  accordingly. 


"  Gregory  Allford,  Tenant  for  Life,  Remainder  to  his  first  and  other  Sons  in  Tail ; 
"  fiemainder  to  Francis  lot  Life,  Remainder  to  his  first  and  other  Sons  in  Tail ;  Re- 
'nuinder  to  the  Defendant,  with  a  Power  for  Framcis^  after  the  Death  of  Gregory 
'  without  Issue,  to  make  a  Jointure. 

'Francis  marries  in  the  LUe-time  of  Gregory,  and  before  Man-iage  covenants  to 


"  Doctor  Sarth  or  Garth  versus  Lady  BIantrey< 
"  Per  Lord  Sommers.  1G95. 


"  Hollingshead  versus  Hollingshead. 
"  June  14,  1 708.   Per  Cowper,  Chancellor. 


Allford  versus  Allford. 


"  At  the  Bolls.   i>c  5.  1709. 
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"  make  a  Jointure  on  the  Plaintiff,  and  to  execute  this  Power  when  he  should  come  into 
"  Posseaaion. 

"  Gregory  dies  without  Issue  Male,  and  i'rancts  survireB  him,  but  dies  without 
"  making  a  Jointiu^,  or  executing  this  Power. 

"  A  Bill  against  the  Remainder-Man  to  have  a  Jointure  made,  because  Francis 
"  surviving  Gregory  might  have  executed  this  Power,  and  had  covenanted  to  do  so : 
"  And  'twas  decreed  accordingly. 

[168]  "  Parker  txrsus  Parker. 

Vane  13,  1714. 

'  Vide  ante,  160,  <&c.   And  Note  2  P.  Will.  489  &  490. 

"  Mr.  Parker  had  a  Power  to  raise  £7000  for  younger  Children  by  Deed  or  Will, 
"  executed  in  the  Presence  of  three  Witnesses ;  afterwards  by  Will,  executed  in  the 
**  Presence  of  two  Witnesses,  he  charged  the  Premisses  with  £8000  for  his  younger 
"  Children,  and  'twas  decreed  good  for  the  £7000." 

So  that  in  the  principal  Case  'twas  decreed,  that  the  Plaintiff  should  settle  the 
Lands  of  V/oolvey  and  Wodston,  in  Pursuance  of  the  Power ;  and  that  the  Plaintiffs 
and  the  Defendants,  the  Heir  and  the  Lord  Coventry,  shoidd  have  their  Costs  out  of 
the  Personal  Estate ;  because  Earl  Gi^rt  ought  to  have  settled  duriiu;  his  Life,  and 
the  present  E&t\  had  only  hy  his  Answer  la^  his  Estate  before  the  Court,  and  had 
joined  in  the  Examination  ofWitnfflses;  but  the  Plaintiff  only  had  examined,  vis.,  to 
prove  the  Allegations  of  the  Bill. 

Whttcsdbch  versus  Whitchurc!Hj  [1721.] 
S.  0.  2  P.  Will.  236. 

JehjU,  Raymond,  C.  J. ;  Gilbert,  C.  B. ;  Lords  Commissioners  of  the  Great  Seal. 

The  Construction  of  the  Statute  of  Frauds,  <^c.,  touching  Wills,  dtc.,  and  the  disposing 
of  a  mortgag'd  Term,  attending  the  Inheritance. 

Edward  Strode,  Esq.,  being  possessed  of  a  certain  House  and  Lands,  called  Bale- 
comb- Lodge,  in  the  Parish  of  Balecombe  in  the  County  of  Somerset,  for  thd  Eenuunder 
of  a  Term  of  500  Years,  in  Trust  for  one  James  Bisse,  who  was  seised  of  the  Reversion 

of  the  Premisses  in  Fee-Simple,  and  Bisse  having  borrowed  £350  of  Edvxird  Whit- 
church, since  deceased,  the  said  Strode  and  Bisse  by  Indenture,  dated  the  20th  of  March 
1694,  assigned  the  said  Term  to  the  said  Edward  Whitchurch,  to  secure  the  Repayment 
of  the  said  £350  and  Interest,  by  the  said  Bisse  xmto  the  said  Edvxird  Whitchurch ; 
after  which  the  said  Bisse  borrowed  of  the  said  Edicard  Whitchurch  the  further  Sums 
of  £100  and  £103,  which  together  with  the  former  Money  due  on  the  Premisses,  and 
the  Interest  due  for  the  same,  amounted  to  £600,  and  which  were  all  chai^;ed  upon 
the  Premisses. 

By  Indenture  dated  the  1st  of  July  1G97,  reciting  £627  to  be  then  due,  Bisse  in 
Consideration  thereof,  and  of  a  farther  Sum  of  £173  lent  to  him  by  the  said  Edtoard 
Whit^ureh,  ratified  the  said  Term  to  the  said  Edward  Whitchurch,  redwmable  on 
the  Payment  of  £824,  and  by  Indenture  of  the  same  Date  nanted  and  demised  the 
Premisses  to  the  Defendant  Jonathan  Whitchurch  for  200  Years  from  thenceforth, 
in  Trust  for  the  said  Edward  Whitchurch,  as  a  collateral  Security  for  the  said  £824. 

Bisse  by  Indenture  of  Lease  and  Release,  dated  the  21st  and  22d  of  December  1703, 
conveys  the  Inheritance  of  the  Premisses  to  Secma/n,  in  Consideration  of  the  Sum  of 
£1356,  Us.  6d. 

Seaman  by  Indenture  of  Lease  and  Release,  dated  the  3d  and  4th  of  June  1706, 
conveys  the  Inheritance  of  the  Premisses  to  Eduurd  Whitchurch,  in  Consideration  of 
the  Sum  of  £1510,  15s. 

[169]  And  afterwards  Edicard  Whit(^ur(^,  by  a  Will  of  his  own  Hand-Writing,  but 
not  published  in  the  Presence  of  Witnesses,  gave  unto  Edvxtrd  Whitchurch,  sen.  all  these 
Lands  and  Premisses,  called  Batecomb-Lodge,  to  him  for  Life ;  Remainder  to  the  De- 
fendant Edtoard  WhUehttrdi,  jun.  in  Tail  Male,  and  made  Josejih  Whitchurch  Executor 
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of  his  Will,  and  died  without  Issue,  leaving  the  Flaintifb  his  Heiia  at  Law,  being 
Daughters  of  his  Brother  Jamas  Whitchurch. 

The  Question  is,  Whether  this  Will,  that  has  conveyed  the  Lands  in  this  Form, 
(that  is)  to  Edward  Whitchurch,  sen.  for  Life ;  Remainder  to  Edward  Whitchurch, 
jun.  in  Tail,  be  a  good  Conveyance  to  pass  the  same. 

The  Words  of  the  Statute  of  Frauds  and  Perjuries  are,  That  all  Devises  and  Bequests 
of  any  Lands  or  Tenements,  deviseaUe  either  by  Force  of  the  Statute  of  Wills,  or  by  (his 
Statute,  or  by  Force  of  the  Custom  of  Kent,  or  the  Custom  of  any  Borough,  or  any  other 
piriicular  Custom,  shaU  be  tn  WrUing,  and  signed  by  the  Party  so  devising  the  same, 
or  igr  tome  other  Person  in  his  Prasence,  oTtd  by  his  express  Dwctions,  and  shall  be  attested 
ancf  sv^eribed  in  the  Presence  of  Uie  saAd  Ikvisor^  by  three  or  four  mdible  Witnesses, 
or  else  they  shaU  be  lUterly  void  and  of  no  Effect. 

This  Devise  is  within  the  Letter  of  the  Law ;  'tis  a  Devise  of  an  Estate  of  Freehold 
and  Inheritance,  and  so  made  void  by  the  Statute. 

A  Devise  of  a  Term  is  within  the  Letter,  but  not  within  the  Meaning  of  the  Law  ; 
the  Beason  is,  because  Terms  would  go  to  the  Executors,  and  a  Will  without  these 
Solemnities  would  constitute  Executors,  fn  whom  a  Term  for  Years  would  vest,  and  so 
such  Wills  might  dispose  of  such  Terms  for  Years  away  from  the  Executors. 
It  was  not  the  Intent  of  the  Statute  to  alter  the  Course  of  Personal  Estates ; 
But  whenever  Lands  would  descend  to  the  Heir,  the  Statute  has  constituted  that 
the  WiU,  which  is  to  have  the  Intendment  to  disinherit  the  Heir,  should  be  made  with 
the  Solnimities  of  Subscription  and  of  three  Witnesses. 

Now  this  WVSl  is  designed  to  disinherit  the  Heir,  and  alters  the  Course  of  Descent, 
nnoe  there  is  a  Devise  for  Life,  with  a  Remainder  in  Tail  to  other  Persons. 

If  there  had  been  no  Devise,  the  Estate  must  have  descended  to  the  Heir^  and  the 
Descent  of  the  Inheritance  would  have  carried  the  Term  along  with  it,  and  it  would 
be  drawn  down  by  the  Descent  to  the  Heir  at  Law,  as  an  Appendix  to  the  Inheritance. 

Can  a  Will  made  void  by  the  Statute  alter  the  Descent  of  the  Inlwritance,  or  cut 
ofi  the  Term  from  the  Inheritance,  so  that  he  who  has  a  Property  in  the  Inheritance 
shall  not  have  a  Property  in  this  Term  ^ 

A  void  Will  is  as  no  Will  at  all,  and  if  there  had  been  no  Will,  the  Inheritance  had 
descended  to  the  Heir,  and  the  Term  along  with  it. 

But  'tis  said  that  the  Term  not  being  merged,  and  that  the  Person  having  the 
Inheritance  and  Term  both  in  him,  tho'  the  WiH  will  not  be  good  to  pass  the  Inherit- 
ance, yet  'twill  be  good  to  pass  the  Term  at  Law,  since  ^he  Term  was  not  mei^ed  in 
the  Inheritance,  az^  he  that  had  the  Dominion  over  both,  has  by  this  Instrument  in 
Writing  [170]  shewed  his  Intention  to  dispose  of  it.  And  so  such  Intention,  accord- 
ing to  natural  Justice,  ought  to  take  Place,  especially  against  his  Heir,  who  is  to  be 
considered  only  as  a  Volunteer. 

The  true  Distinction  ts  what  has  been  already  laid  down,  that  a  Will  without  the 
Solemnities  of  Subscriptions  or  Witnesses  will  alter  the  Condition  of  the  Ezeoutors ; 
but  it  can't  alter  the  Condition  of  the  Heir,  because  the  Heir  is  not  constituted  by  the 
Will,  but  disinherited  by  it. 

So  that  till  the  Solemnities  are  compleated,  the  Will  mtoad  the  Heir  is  only  in  fieri ; 
and  if  in  fieri,  still  remains  under  Deliberation  till  those  Solemnities  are  compleated.1 

And  that  is  the  Construction  of  allsolemn  Instruments,  that  till  t^ey  are  compleated 
by  their  pnner  Solemnities,  they  renuun  under  the  Deliberation  of  the  Parties. 

And  80  'twould  be  a  strange  Gonstruction,  that  this  Will,  which  was  only  a  Pre- 
paration, and  was  still  under  DeHberation,  whether  he  should  disinherit  his  Heir  or  not, 
should  be  construed  actually  to  disinherit  him  by  taking  away  the  Term,  which  would 
have  gone  along  with  the  Inheritance. 

Nobody  willsay,  that  though  this  Mortgage  Term  was  merged,  that  yet  it  would  have 
gone  to  the  Executors  ;  for  when  a  Mortgagee  purchases  the  Equity  of  Redemption, 
the  Land  ought  to  be  governed  by  the  RiUes  of  the  Real  Estate,  it  becomes  a  Beu  and 
inheritable  Property,  it  is  no  longer  a  Personal  Property,  nor  to  be  governed  by  Rules 
belonging  to  Chattels  only. 

If  it  should  be  considered  sometimes  as  Real  Estate,  and  sfnnetimes  as  Personal, 
be  sometimes  governed  by  one  Set  of  Rules,  and  sometunes  by  another,  and  the  Courts 
of  Equity  might  despotically,  or  for  various  Motives,  change  it  from  (me  Channel  to  the 
other;  I  am  afraid  it  would  make  Things  too  arbitrary,  and  Pn^rties  would  be 
brou^t  into  Confusion. 
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But  however  that  he,  'tis  plain  in  this  Case  that  che  Term  was  connected  to  the 
Inheritance  at  the  Uma  of  the  Devise,  and  had  there  heen  no  such  Devise,  a  Court  (rf 
Equity  would  have  carried  the  Term  along  to  the  H^r,  and  not  have  suffered  it  to  go 
to  the  Executor. 

Shall  not  the  Court  so  act  by  the  same  Rules  when  the  Statute  has  made  it  void  1 
The  Court  of  Equity  that  is  bound  by  the  Statute  must  surely  look  upon  it  as  no  Devise 
in  Prejudice  to  the  Heir,  since  it  has  not  the  legal  Solemnities  required  by  the  Statute. 

But  'tifi  said,  that  Edvard  WhUchurch  having  the  Dominion  of  this  Estate,  he  has 
shewed  his  Intention  to  pass  it  to  his  younger  Brother  and  Nephew,  and  it  would  be 
against  natural  Justice  not  to  make  such  a  Construction  as  would  comply  with  his 
Intention. 

I  think  this  Reason  is  against  the  Policy  of  all  Civil  Laws,  whieh  provide  against 
Constructions  of  this  Kind. 

For  all  Solemnities  in  Conveyancing  are  appnnted  to  hinder  the  Parties  from  Sur- 
prize, and  so,  tho*  the  Party's  intention  is  never  so  strong,  yet  till  he  has  perfected 
the  Instrument  according  to  the  Solemnities  required  by  the  Law,  the  Intentitm  goes 
for  nothing. 

[171]  AH  such  Laws  as  have  been  appointed  to  restrain  the  natural  Dominion  have 
been  very  restrictively  construed,  because  Solemnities  that  are  appointed  are  to  hinder 
Frauds  and  Perjuries,  in  the  Proof  of  improper  Instruments,  and  hindering  the  Party 
himself  from  Surprize. 

Indeed  a  Feoffment  without  the  Solemnity  of  Livery  would  antiently  amount  to 
a  Covenant  to  stand  seised,  but  that  was  where  a  Price  was  paid,  and  so  the  Party  was 
under  an  Obligation  of  Conscience  specifically  to  perform  the  Contract,  and  to  transfer 
with  Solemnity  ;  but  it  is  not  so  in  the  Case  of  a  Will,  where  the  Conveyance  is  meeriy 
gratuitous,  nothing  passes  by  the  meer  Intention  till  the  Party  has  conveyed  it  with  the 
legal  Solemnity  of  Subscription  and  Attestation. 

There  was  no  Will  of  Lands  at  Common  Law  ;  Wills  came  in  by  the  Invention  of 
Uses,  which  is  a  Creature  of  this  Court,  and  when  these  Uses  had  supplanted  the  Tenures, 
then  by  27  Hen.  VIII.  they  thought  to  abolish  them,  and  to  turn  the  Use  into  Possession. 

Yet  they  thought  it  convenient  to  leave  a  Liberty  of  devising ;  and  so  by  the  32d 
of  H.  8.  cap.  8,  they  gave  them  leave  to  devise  their  Socage-Lands,  and  two  Thirds  of  their 
Knight-Service  Lands ;  but  no  particular  Solemnities  were  appointed  but  by  writing 
only. 

This  created  a  great  Inconvenience,  for  there  was  much  Perjury  in  setting  up  of 
Wills ;  and  so  they  thought  it  necessary  to  constitute  legal  Solemnities,  by  the  Sub- 
scription and  Attestation  of  Witnesses ;  and  Sir  Matthew  Hale  and  Sir  LioiCA  Jenkins, 
who  prepared  this  Statute,  chose  to  take  the  Plan  from  the  Roman  Law :  For  tho'  the 
old  Civil  Law  required  seven  Witnesses,  yet  after  that  the  Constitution  of  the  Emperor 
Leo,  Tit.  41,  reduced  it  to  five,  and  in  all  Country  Villages  to  three  ;  and  so  they  took 
the  Constitution  of  the  Civil  Law,  as  it  stood  relaxed  by  those  Constitutions. 

The  Court  of  Equity  has  always  construed  Trusts  to  be  within  the  Statute. 

And  in  the  Case  of  Tiffen  and  Tiffen,  2  Cli.  Cas.  49,  50,  and  in  the  Case  of  Langhton, 
15G,  they  would  not  divide  the  attending  Terms  from  the  Inheritance. 

'Tis  said  that  these  Terms  will  pass  at  Law  ;  but  they  won't  pass  unless  the  Testator 
designed  to  sever  them  from  the  Inheritance,  which  is  not  the  Case  here. 

They  won't  pass  when  the  Testator  plainly  intended  to  pass  the  Inheritance  and  not 
the  Term. 

They  won't  pass  where  they  would  not  go  to  the  Executor ;  but  must  go  to  the  Heir 
if  they  were  undevised. 

The  breaking  of  these  Terms  from  the  Inheritance  by  a  Will,  without  Solemnilies, 
would  actually  be  of  dangerous  Consequence,  especially  where  the  Intention  is  not 
manifest  to  do  it,  and  where  there  is  no  Necessity  for  it,  either  for  Payment  of  Debts,  or 
Portions  for  younger  Children,  <&c. 

This  Devise  for  Life  with  a  Remainder  in  Tail  was  only  in  fieri,  and  the  Animus 
Deliberandi  continued  till  the  Subscription,  and  till  it  was  published  in  the  Presence  of 
Witnesses ;  and  so  the  Statute  operates  upon  it  to  make  it  void. 
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[172]  £arl  of  Shafisbuby  verms  Shafisbury. 
May  15,  1725.  Jekyl^  GHhert,  and  Haymand,  Commissumera. 
[S.  a  with  fuU  notes,  1  Wh.  &  T.  L.  0.  7th  ed.  473.} 
S.  C.  2  Peer  WUL  102. 

Chancery,  its  Jurisdiction  as  to  Guardians,  c&c. 

The  late  Earl  of  ShafUbury,  the  Pkintiit's  Father,  by  his  Will,  dated  December  10, 
1710,  appomts  iSir  Robert  Eyre,  Sir  John  Croply,  and  Jasper  Stanhope,  Esq.,  afterwards 
Lord  Stai^pe,  Guaxdians  of  the  present  Earl,  till  his  Age  of  21  Years.  Sir  Robert  Eyre 
prefiBrred  his  Bill  in  this  Court,  and  proved  the  Will,  and  the  Court  ordered  the  same 

to  be  performed.  Sir  John  Croply  and  Lord  Stanhope  died  ;  and  there  happening  a 
Dispute  between  the  Countess  of  Shafisbury  and  my  Lord  Chief  Baron  Eyre  concerning 
the  Guardianship,  on  the  28th  of  February  in  the  9th  of  the  King,  the  Court  declared 
the  Right  of  Guardianship  to  be  in  my  Lord  Chief  Baron,  and  that  nothing  should  be 
done  in  Relation  to  the  Care  and  Education  of  the  said  Earl,  without  the  Direction  of 
my  Lord  Chief  Baron.  My  Lord  Chief  Baron,  the  22d  of  March  last,  preferred  his 
Petition  to  this  Court,  setting  fortli  that  the  Earl  of  Shafisbury  was  married  to  the  Lady 
Susanna  Noel,  Daughter  to  the  Ear!  of  Gainsborough,  without  his  Privity  or  Consent ; 
upon  which,  and  the  Affidavits  tliereimto  annexed,  the  Countess  of  Gainsborough 
and  Lady  Sliaf  tsbury,  as  likewise  the  Karl,  were  ordered  to  attend ;  and  the  Countess 
of  Shafisbury  likewise  preferred  her  Petition  to  discharge  the  Order  of  the  28th  of  Feb- 
rvary  in  the  9th  of  the  King  ;  and  in  this  Case  there  have  been  four  Questions  made. 

1.  Whether  the  Court  has  Jurisdiction  to  declare  the  Right  of  Guardianship  in  this 
Oasel 

2.  Whether  the  Court  could  declare  it  by  Petition,  or  whether  it  must  be  by  Bill  'i 

3.  Whether  this  be  a  legal  Declaration  of  the  Rij^t  of  Guardianship ;  (that  is) 
whether  it  will  survive  or  not  i 

4.  Whether  these  Ladies,  or  eitlier  of  them,  are  in  Contempt  of  the  Court  1 
First,  Whether  the  Court  has  Jurisdiction  1 

Now  touching  the  Wardship  at  Law,  there  was  a  two-fold  Jurisdiction. 

The  first  was.  When  the  Tenures  were  in  Being ;  and  there  till  the  Court  of  Wards 
was  erected,  the  whole  Jurisdiction  of  the  King's  Wards,  where  the  Lands  were  held 
in  Chivalry,  was  under  the  Jurisdiction  of  tliis  Court. 

So  likewise,  in  Relation  to  li^lubjects,  this  Court  determined,  touching  the  Wardships 
of  tiie  Body,  who  was  the  prior,  and  who  was  the  posterior  Lord. 

For  the  Wardship  of  the  Body  of  the  lleir  went  to  the  Lord  who  had  the  prior 
Homage,  and  that  was  determined  in  the  Court  of  Chancery,  where  several  Lords 
applied  for  the  Writ  of  Ravishment,  whicli  was  an  original  Writ. 

But  this  tJort  of  Guardianship  was  a  Sort  of  Dominion  of  Masters  over  Servants 
and  Vassals,  and  was  introduced  among  the  Gothick  Na-[173]~tioas  to  breed  them  to 
Arms ;  and  it  was  a  great  Burthen  upon  the  People,  and  is  fallen  now  with  the  Tenures. 

But  the  Crown  has  another  Jurisdiction,  axui  that  is  as  Fater  Fairice,  as  a  Father 
over  his  Children. 

The  King  has  a  Right  to  take  Care  of  Infants,  Lunaticks,  and  Ideots,  that  cannot 
take  Care  of  themselves ;  and  this  Care  cannot  be  exercised  otherwise  than  by  appoint- 
ing them  proper  Curators  or  Committees, 

SoFleta,  cap.  9,  fol.  i^de  Tutelis,  speaking  of  Infante,  Quidam  sub  Custodia  Parent um 
d:  proximomm  Consanguineorum,  d  Ulis  dantur  Cusiodes  de  Jure  Gentium. 

So  Bracton,  treating  of  this  Matter,  Ub.  2,  cap.  38,  fol.  86.  Nunc  autemdicendum, 
&c.,  de  illis  qui  Minores  sunt  <&  infra  AStatem,  dc  quos  oportet  esse  sub  Tutela  t£  Cura 
olvsrum,  eo  quod  se  ipsos  regere  non  norunt,  &  quorum  quidam  debent  esse  sub  Custodia 
Domini  cum  Terris  d!  Tenementig,  quce  sunt  de  Feodo,  t6  quorum  quidam  sub  Custodia 
Panmlum,  db  proximorum  Consanguineorum,  ut  prcedict'  est,  &  guihus  dantur  Cusiodes 
^ii^uBmdo  de  Jure,  de  antiquo  Feoffamento,  c6  aitquando  Curatores  ah  Homine. 

Thus  Stamford,  in  Page  37.  The  King  has  the  Protection  of  all  his  Subjects,  and 
d  all  their  Goods,  Lands  and  Tenements ;  and  so  of  such  as  cannot  govern  themselves, 
nor  order  their  Lands  and  Tenements,  his  Grace  as  a  Father  must  take  upon  him  to 
inxivide  for  them,  that  they  themselves  and  their  Things  may  be  preserved :  And 
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he  c[uotes  fitzherbert,  232.  That  the  King  is  bound  of  Right  to  defend  his  Subjects, 
their  Goods  and  Chattels,  Lands  and  Tenements  ;  and  that  every  one  is  in  the  Protection 

of  the  King,  who  has  not  forfeited  it  by  some  Offence.  Now  how  can  the  Infants  be 
protected  by  the  Crown,  but  by  assigning  them  proper  Guardians  where  it  is  disputable  ? 

Lord  Coke  says,  in  Beverley's  Case,  i  Rep.  126,  that  the  King  shall  have  the  Protection 
of  their  Goods  and  Chattels,  as  well  as  of  their  Lands,  and  compares  it  to  the  Case  of 
an  Ideot. 

No  Body  has  ever  doubted  the  Jurisdiction  of  this  Court,  in  the  Case  of  Ideots  and 
Lunaticke  ;  and  indeed  I  should  have  thought  this  Point  had  been  at  Peace  as  to  the 
Infants,  when  it  was  settled  by  Lord  SomcTS,  in  the  Case  of  Bertie  and  FaUkland. 

There  are  since  innumera  me  Precedents,  whernn  this  Court  has  determined  touching 
the  Guardianship  of  Infants ;  as  in  the  Case  of  Freeman  and  the  Bishop  of  Oxford, 
the  6th  of  July  1719,  where  the  Bishop  of  Exeter,  surviviDg  Guardian  to  the  Father's 
will,  applies  to  the  Court,  and  the  Infant  is  sent  from  Oxford  to  Cambridge. 

And  in  Vernon  and  Vernon's  Case,  10  Geo.  1  [1723-24],  several  Orders  were  made 
upon  Petition ;  and  among  the  rest  one  upon  Petition,  that  the  Infant  was  conversant 
with  the  Daughter  of  the  Guardian,  that  he  should  be  immediately  sent  for,  and  ordered 
forthwith  to  Eaton  School. 

And  in  Anesley  and  Ane^y's  Case  'twas  ordered  to  take  the  Infant  from  the  Mother, 
and  a  Sequestration  against  the  Duke  of  Buckingham  and  the  Mother,  for  not  pro- 
ducing the  Infant. 

Now  as  the  King  has  the  Protection  of  Infants,  I  don't  see  any  other  Protection  can 
be,  than  by  aangning  them  their  Guardians ;  and  where  [174  diould  that  Protec- 
tion be  exercised,  but  in  that  Court  where  Care  is  taken  of  all  Persons  under  natural 

Disabilities  1 

The  very  Notion  of  natural  Allegiance  seems  to  be  founded  on  this  Protection  that 
is  due  from  one  born  here,  though  he  goes  into  a  foreign  Country,  and  lives  imdw  and 
takes  Oaths  to  another  Prince. 

And  why  1  Because  it  is  a  Debt  of  Gratitude,  due  for  the  Protection  which  the 
Infant  receives  at  his  first  breathing  vital  Air,  since  Care  is  supposed  to  be  taken 
of  hun,  by  appointing  proper  Guardians  to  manage  him  and  his  Affairs. 

And  I  prraume  tblt  the  Law,  That  the  next  of  Kin  to  whom  the  Inheritance  should 
not  descend  should  be  Guardian,  was  taken  up  originally  as  a  Rule  of  Reason  in  this 
Court,  and  hy  Usage  came  to  be  the  Law  of  the  Land ;  for  1  have  look'd  into  the  Bocdcs 
of  the  Civil  Law,  and  all  the  foreign  Feudists,  and  their  Rule  is,  that  he  that  has  the 
Right  of  Succession  has  the  Guardianship ;  ttbi  Successionis  Emolumenlum,  ibi  <& 
tutelcB  onus  esse  debet,  28  Edu:  1,  cap.  1,  seems  to  be  only  an  Affirmance  of  the  Common 
Law. 

There  are  often  Disputes  who  are  the  next  of  Kin,  or  who  is  the  proper  Guardian  ? 
That  must  be  determined  somewhere  :  And  where  can  it  be  determined  but  in  this 
Court,  where  all  Persons  under  Disability  are  protected  1 

The  second  Question  is,  Whether  the  Court  can  declare  the  Right  of  Guardianship 
by  Petition,  or  whether  it  must  be  by  Bill  t 

'Tis  said.  That  if  the  Right  of  Guardianship  could  be  determined  by  Petition,  it 
must  be  determined  by  Affidavits,  where  the  contrary  Party  has  not  the  Liberty  to 
cross-examine. 

'Tis  agreed,  That  in  all  Cases  where  'tis  necessary  for  the  Crown  immediately  to 
interpose,  it  must  be  determined  upon  Order  ;  for  otherwise  there  can  be  no  Provision 
for  the  Infant,  during  the  Time  of  the  Dispute. 

So  there  is  a  Necessity,  in  some  Cases,  that  it  should  be  determined  upon  Petition. 

But  in  this  Case,  who  in  Fact  are  Guardians,  has  been  determined  already  in  a 
Cause  instituted  by  Bill  and  Answer ;  and  so  there  can  be  no  Dispute  touching  the 
Fact ;  and  so  the  Right  is  properly  determined  upon  Petition. 

The  tliird  Question  is.  Whether  this  be  a  legal  Declaration  of  the  Bight  of  Guardian- 
ship ;  that  is  to  sav,  whether  it  will  survive  or  not  %  And  here  it  lias  been  argued, 
that  the  Guardiansjiip  is  a  naked  Authority,  and  so  cannot  survive.  But 

Tis  agreed.  That  if  it  be  an  Authority  coupled  with  an  Interest,  it  will  survive. 

Indeed  in  the  Civil  Law  they  looked  upon  it  to  be  a  naked  Authority ;  but  yet  where 
there  were  several  Guardians,  and  one  only  gave  security,  'twas  executed  by  him  alone. 
See  Yinius,  Tit.  24,  de  Satisfactione  Tutor  <&  Curator'. 

But  if  it  were  an  Authority,  'tis  not  like  an  Authority  to  do  a  single  Act,  where  it 
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miut  be  done  by  them  all ;  because  'tis  the  Will  of  the  Party  that  authorizes  them  all, 

and  so  one  alone  can't  execute  it. 

n.75]  But  in  this  Caae  the  Authority  must,  from  the  Nature  of  the  Thing,  be  joint 
and  sareral ;  for  one  alone  must  receive  the  Money  of  the  Infant,  and  not  meet  altogether 
for  that  Purpoee. 

And  were  it  an  Authority,  or  were  it  not,  'tis  to  be  construed  joint  and  several ; 
die  the  mom  Ouardians  were  appointed  for  the  Security  of  the  Infant,  he  would  be  tlie 
leas  secure,  because  upon  the  Death  of  any  one  of  them  the  Guardianship  would  be  at 
an  End. 

But  no  Doubt,  with  ub,  it  must  be  reckoned  an  Interest. 

For  the  Law  has  appointed  Remedies,  both  Droitural  and  Possessory,  to  recover  the 
Guardianship. 

First,  Droitural.  And  that  was  the  Writ  de  Custodia  Ttrrcs  &  Hceredis :  And 
fitsherbert  has  compared  the  Droitural  and  Possessory  Action,  in  the  Title  de  Custodia 
TtTTtsdHoeredU,  fol.  133. 

The  Statute  Merton,  cap.  6,  provideth,  That  in  the  Writ  of  Bight  of  Ward,  the 
Plaintiff  shall  recover  the  Value  of  the  Marriage. 

Secondly.  Possessory.  And  that,  at  Common  Law,  was  the  Action  of  Trespass ; 
and  in  this,  at  Common  Law,  be  could  only  recover  Damages  for  his  Ward,  and  not  the 
Ward  itself. 

The  Statute  of  Westm.  2,  c.  35,  gives  a  Writ  of  Ravishment  of  Ward,  in  which  the 
Plaintiff  recovered  the  Body  of  the  Heir,  and  not  Damages  only. 

And  by  the  Equity  of  West.  2,  c.  24,  a  Writ  of  RaTlshment  lay  for  the  Guardian  in 
Socage,  as  a  Writ  in  Cotisimili  Casu. 

&ery  Body  will  allow  the  Guardian  in  Chivalry  had  an  Interest ;  and  if  the  Guardian 
ia  Socage  would  have  the  Writ  in  Consimili  Casu,  he  must  have  an  Interest  also. 

And  a  Man  may  as  well  have  an  Interest  of  Honour,  which  every  Person  has  in 
Bdation  to  his  Family,  as  an  Interest  of  Profit. 

And  it  appears  in  3  Co.  37,  Ratdiffe's  Case,  that  the  Father  had  an  Action  of  Trespass 
for  taking  away  his  Son  and  Heir,  quare  Filium  &  HcBredem  rapuit,  tho'  he  was  not, 
in  Propriety  of  Speech,  counted  the  Guardian  :  For  the  Heir  was  look'd  upon  as  Part 
of  the  Family  ;  but  the  Father,  however,  had  an  Interest  in  the  Son,  and  so  it  was 
Trespass  to  take  him  away. 

But  the  Father  had  not  a  Writ  de  Custodia  Terrce  <&  HoBtedis,  because  the  Father 
T88  no  Guardian  ;  nor  was  there  any  Need  of  a  droitural  Action,  because  he  was  always 
in  Possession  of  his  Son  :  And  so  an  Action  of  Trespass  lies  for  the  marrying  his  Heir 
apparent,  tchether  he  be  within  Age,  or  of  full  Age  ?  because  'tis  an  Injury  to  marr^, 
and  destroy  the  Hopes  d  his  Family  by  ui  improvident  Marriage.  Fitz.  Abr.  ift. 
Garde,  32. 

And  this  lies  even  against  the  Lord,  for  the  Father  had  the  Custody  against  the 
Lord  :  for  the  Father  being  Tenant  in  Chivalry,  could  breed  his  Son  to  Arms ;  but 
DO  collateral  Ancestor  had  the  Custody  against  the  Lord. 

And  therefore  this  makes  the  Difference  that  is  mentioned  in  Ratdiffe's  Case,  that 
a  collateral  Ancestor  may  have  a  Writ  of  Ravishment  against  any  Person  that  ravishes 
Vonsanguinmrn  &  Hteredem,  (that  is)  his  Heir  apparent,  because  that  is  an  Injury  to 
himBeU. 

[176]  But  the  Action  does  not  lie  against  the  feudal  Lord,  because  he  had  a  Right 
to  marry  him. 

And  every  Man  may  be  said  to  have  an  Interest  in  his  Heir  apparent,  because  nothing 
imports  him  more  than  to  continue  his  Name  in  proper  Representatives. 

But  the  Father,  at  Common  Law,  could  not  appoint  a  Guar^an,  because  the  I^aw 
had  appointed  a  Guardian,  whether  the  Father  was  Tenant  in  Chivalry  or  ui  Socage. 

The  first  Law  that  gave  the  Father  a  Power  of  appointing,  was  4  &  5  W.  &  M.  cap. 
[8].  The  Words  of  the  Statute  are,  "  That  Nobody  shall  take  away  any  Maid  or  Woman- 
"  Child  immarried,  being  within  the  Age  of  16  Years,  out  or  from  the  Possession, 
'  Custody  or  Governance,  and  agamst  the  Will  of  the  Father  of  such  Maid  or  Woman- 
'  Child,  or  of  such  Person  or  Persons  to  whom  the  Father  of  such  Maid  or  Woman- 
"  Child,  by  his  Last  Will  and  Testament,  or  by  any  other  Act  in  his  Life-time,  hath 
'or  shall  appoint,  assign,  bequeath,  give  or  grant  the  Order,  Keeping,  Education 
'and  Governance  of  such  Maid  or  Woman-Child. " 

Hiis  gives  an  Authority  to  appoint  the  Custody  of  a  Female  Child  for  a  special 
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Purpose.  He  that  takes  away  the  Fouale  Child,  and  marries  her  or  deflowers  her, 
is  an  Offender  within  that  Statute. 

So  this  being  a  Custody  for  a  special  Purpose,  it  was  properly  enough  construed 

to  be  a  naked  Authority. 

Therefore  I  take  the  Case  in  Poph.  204  to  be  good  Law ;  That  when  two  Persons 
are  appointed  Guardians,  by  Authority  of  this  Statute,  and  one  of  them  dies,  it  will 
not  survive,  because  that  Statute  gives  an  Authority  to  a  special  Purpose,  to  make 
the  Eavisher  criminal  within  that  Law. 

But  the  12  Car.  1,  cap.  I  t,  gave  the  Father  a  Power,  by  Deed  executed  in  Writing, 
or  by  Act  executed  in  his  Life-time,  or  by  lus  Last  Will  and  Testament,  to  appoint  the 
Custody  and  Tuition  of  Iiis  ('hild  or  Children,  till  the  Age  of  21  Yeare,  and  such  Dis- 
position of  the  Custody  to  be  as  good  and  effectual  against  all  and  every  Person  claiming 
the  Custody  of  such  Child  or  Children  as  Guardians  in  Socage,  or  otherwise ;  and  the 
Persons  to  whom  such  Custody  shall  be  disposed,  to  have  a  Writ  of  JEiavi^ment  of 
Ward,  or  Trespass. 

This  Statute  was  formed  by  Sir  Matthew  Hale,  and,  when  Wardships  were  taken 
away,  introduced  the  Testamentary  Guardians ;  and  this  Testamentary  Guardian, 
by  the  Rules  of  the  Civil  Law,  was  t«  take  Place  before  all  others. 

But  our  Testamentary  Guardian  is  not  a  naked  Authority,  but  is  made  after 
the  Model  of  a  Guardian  in  Socage,  and  by  Consequence  an  Interest  passes  to  the 
Guardian. 

And  the  Act  (Eights)  given  to  the  Guardian  ui  Socage,  are  given  by  this  Law. 

But  'tis  said,  that  every  Interest  is  assignable,  trausferrable  or  deviseable,  and  that 
the  Guardiansliip  is  not ;  and  therefore  it  is  a  naked  Authority,  uid  not  axx  Interests 

[177]  Every  Interest  of  Profit  is  assignable,  because  it  is  the  Nature  of  Property, 
that  the  Person  who  is  the  Owner  should  have  Dominion  over  it,  so  as  to  assign  or 
transfer  it. 

But  the  Guardian  in  Socage  has  no  Interest  of  Profit ;  it  is  an  Interest  of  Honour, 
and  for  the  Honour  of  the  P'amily  committed  to  his  next  of  Kin,  and  therefore  is 
inherent  to  the  Blood,  and  can't  m  assignable. 

Because  a  Stranger  could  not  have  that  Interest  to  take  Care  of  the  Ward,  nor 
have  it  at  Heart. 

The  Guardian  in  Socage  was  accountable  to  the  Infant  when  he  came  to  the  Age 
of  14,  and  he  could  not  transfer  that  Account  to  another. 

The  Testamentary  Guardian,  as  is  said,  is  formed  after  the  Manner  of  Guardian 
in  Socage^  and  comes  instead  of  him,  and  is  in  Loco  Parentis. 

Therefore,  though  it  bo  not  assignable  nor  transferable,  yet  it  is  such  an  Interest 
as  shall  survive. 

The  fourth  Question  is.  Whether  the  Ladies,  or  either  of  them,  are  in  Contempt 
of  the  Court  1 

And  'tis  very  plainly  sworn  upon  the  Lady  Slmftshury,  that  she  has  owned  that 
she  has  seen  him  married  and  bedded. 

The  Mother's  being  present  in  this  (^ose,  is  a  plain  Evidence  of  Assent. 

And  the  Mother  can't  marry  her  Child  without  the  Consent  of  the  Testamentary 
Guardian. 

For  the  Father  who  had  the  Power  over  his  Child  by  Law,  has  placed  it  under 
the  Power  of  the  Testamentary  Guardian. 

Therefore  it  is  taken  out  of  the  Power  of  the  Mother. 

But  'tis  objected,  that  this  Lord  Shaftsbury  has  married  the  Lady  Susanna  Noel, 
a  Lady  of  Birth,  Quality  and  Fortune,  and  therefore  is  married  without  Disparage- 
ment, and  that  this  will  be  no  (^ontempt  of  the  t^ourt. 

When  the  Ward  is  put  under  the  Protection  of  this  Court  by  the  Testamentary 
Guardian,  it  is  a  Contempt  of  the  Court  to  marry  him  without  the  Consent  of  the 
Guai-dian. 

It  is  a  Breach  of  Filiid  Duty  for  Children  to  marry  without  the  Consent  of  the 
Parent. 

The  Testamentary  (luardian  is  in  Loco  Parentis,  and  he  having  put  the  Ward 
under  the  Protection  of  the  Court,  'tis  then  a  ContemjDt  to  marry  him  without  the 
Guardian's  Consent ;  and  tlie  Contempt  bein^  in  marrying  him  without  the  Consent 
of  the  Guardian,  an  improvident  Marriage  is  only  an  Aggravation  of  the  Offence, 
if  that  had  been  the  Case. 
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There  is  nothing  in  the  Objection,  that  the  Mother  has  the  natural  Power  over 
her  Son,  and  that  Jura  Sanguinis  nulla  Lege  Civili  possunt  dirimi. 

For  the  Father  whilst  living  was  the  Head  of  the  Family ;  he  had  Power  over 
his  Child,  and  he  might  dispose  of  him  by  Law.  And  'tis  the  Duty  even  of  the  Mother 
to  pay  th^  Respect  to  the  Memory  of  her  deceased  Husband,  as  not  to  marry  her  Son 
witDOUt  the  Consent  of  the  Guardian  appointed  by  the  Father. 

Q78]  And  when  the  Child  is  by  the  Guardian  put  under  the  Protection  of  this 
Coart,  it  will  be  a  Contempt  even  of  the  Mother  to  marry  him  without  the  Consent 
of  the  Ouardian. 

Ab  to  the  Lady  Gaimhortmgh,  this  Contempt  is  not  sworn  upon  her. 

For  an  Order  (or  Sequestration  in  the  Case  of  a  Peer,  or  a  Commitment  in  the  Case 
of  a  common  Person,  is  a  Judicial  Act  of  the  Court,  and  therefore  must  be  founded 
on  aproper  Affidavit,  as  I  apprehend. 

The  Order  is  the  Judgment  of  the  Court,  the  Sequestration  or  Commitment  is 
but  the  Execution  of  it. 

And  therefore  the  Judgment  is  to  be  founded  upon  Truth,  and  not  upon  Con- 
jecture only. 

For  if  she  be  examined  upon  subsequent  Interrogatories,  thu  will  not  make  good 
the  Detenninati(Hi  of  the  Court  by  a  Matter  ex  post  facto. 


Of  the  King's  Visitatorial  Power,  and  of  Commissions  to  execute  it.   See  Abr.  £q.  C. 

100  and  101. 

King  Edieard  the  Vlth  intending  to  erect  a  Free  School  at  Birmingham,  by  Letters 
I^nt  bearing  Date  the  2d  of  January  in  the  5th  Year  of  hia  Reign,  grants  and  ordains, 
that  from  henceforth  there  shall  be  a  Free  Grammar-School  in  Birmingham,  that  shall 
be  called  the  Free  School  of  King  Edward  the  Vlth,  for  the  Education  of  poor  Youth 
in  Grammar,  and  did  erect  and  ordain,  that  the  School  should  continue  for  ever,  under 
a  Head-Master  and  Usher ;  and  that  his  Intention  might  take  the  better  Effect,  he 
incorporates  20  of  the  Inhabitants  of  Birmingham,  who  were  to  be,  and  to  be  called 
the  GoTemors  of  the  Possessions,  Revenues  and  Goods  belonging  to  the  School,  and 
appoints  by  Name  twenty  Men  to  be  the  first  Governors  thereof,  who  were  incor- 
porated by  the  Name  of  the  Governors  of  the  Possessions,  Revenues  and  Goods  of  the 
Ftee  School  in  Birmingham ;  and  if  any  one  of  them  died,  or  removed  from  Birmingham^ 
others  were  to  be  elected  in  their  Places ;  and  he  grants  to  this  Corporation  several 
Lands  mentioned  in  the  Charter,  to  hold  of  him  and  his  Heirs,  of  the  (kstle  of  War- 
vtct,  in  Socage,  by  the  Rent  of  20s,,  and  he  grants  to  them  a  common  Seal,  and  that 
they  should  answer  before  all  Judges,  by  the  Name  of  the  Governors  of  the  Possessions, 
Revenues  and  Goods  of  the  Free  School  of  Birmingham ;  he  gives  them  Power  to 
upoint  the  Master  and  Usher,  and  that  they,  with  the  Consent  and  Advice  of  the 
Kshop  of  the  Diocese,  should  make  fit,  and  hold  some  Statutes  and  Ordinances,  for 
and  concerning  the  Order  and  Government  of  the  Master  and  Usher  and  Scholars 
of  the  same  School  for  the  Time  being,  and  concerning  the  Stipends  and  Salaries  of 
the  said  Master  and  Usher,  and  all  Things  concerning  the  said  School,  and  the  Revenues 
and  Profits  thereof,  with  a  Licence  to  purchase  in  Mortmain,  dh. 

[1793  His  present  Majesty,  by  a  Commission  dated  the  28th  of  November  in  the  9th 
Year  of  his  Reign,  directed  to  the  Bishop  of  Litchfield  and  Coventry  and  others,  reciting 
the  ssid  Charter,  and  reciting,  that  the  Election  of  the  present  Governors  of  the  Pos- 
■eaeions  and  Revenues  of  the  Free  School,  and  of  the  Master  and  Usher,  were  not  made 
according  to  the  Form  of  the  said  Letters  Patent,  gives  Power  and  Authority  to  the 
rommissioneTS,  or  any  four  of  them,  tam  per  Sacramentum  probor^  t&  Legal'  Homin' 
fMia  per  Deposition'  d:eorum  Test.,  to  examine  with  Effect  concerning  the  Lands  and 
Tenements,  and  Rents  belonging  to  the  said  School,  and  how  they  were  disposed,  and 
vfaat  remains  in  their  Hands,  and  of  what  Value,  and  if  any  Accounts  were  taken  of 


Coram  King,  Chancellor. 
The  Case  of  Bibuimgham  School.  [1726.] 
See  2  Peer  Will.  325,  Eden  versus  Foster,  S.  C. 
Eyre,  Cap.  Justie.  de  Banco,    Gilbert,  Cap.  Bar.  Assisten*. 
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such  Rents,  and  if  su<^  Aocoimts  were  just,  and  to  appoint  and  prescribe  such  Ordffls 
and  Statutes,  for  the  good  GrOTemmoit  of  the  said  Free  School,  as  they  or  any  four 

of  them  should  think  expedient ;  and  if  upon  the  Inquisition  or  Examination  there 
were  foimd  any  Abuses  or  Misapplication  of  the  Charity,  they  should  attend  diligently 
concerning  the  Premisses,  and  execute  all  Things  relating  thereto,  with  Efiect,  circa 
Premissa  diligent'  intendatis,  eaq ;  omnia  <&  singvla  facialis  <&  exequimini  cum 
effeciu  in  forma  predict',  and  that  they  should  return  what  was  done  upon  the  (Com- 
mission into  the  Court  of  Chancery. 

There  have  been  two  Questions  principally  made  in  this  Case. 

First,  Whether  the  King  has  a  Visitatorial  Power  over  this  Corporation  ? 

Secondly,  Whether  this  Commission  be  a  legal  Commission  i 

First,  Whether  the  King  has  a  Visitatoriu  Power  over  this  Corporation  I  'Tis 
plain  that  the  Visitatorial  Power  came  over  to  us  from  the  Civil  and  Canon  Law ; 
and  they  had  in  the  Civil  Law,  after  the  Empire  became  Christian,  Spiritual  Houses, 
which  were  subject  to  Rule  and  Order,  and  they  were  expressly  visitable  by  the  Bishop 
of  the  Diocese ;  this  is  to  be  seen  in  the  Code,  lib.  1,  tit.  c.  40,  Monasteria  degunl 
seu  Censentur  sub  Episcopis  Terriloriorum  suorum,  <&  Abbatum  quidam  curam  gerunt 
Episcopi,  Monachorum  vero  Abbates. 

By  this  Law  the  Bishops  were  obliged  to  see  that  the  Monasteries  should  keep  to 
the  Rules  of  the  Order  ;  and  if  they  did  not,  they  had  by  their  Episcopal  Jurisdiction 
a  Power  to  deprive  them ;  and  so  it  stood  till  the  Pojies,  by  their  Encroachments, 
pretended  to  visit  them  by  their  own  Legates. 

Secondly,  As  to  Lay  Incorporations,  as  Jjazars  Houses,  Infirmaries,  and  Colleges 
for  the  Education  of  poor  Scholars,  they  likewise  by  the  ('ivil  Law  were  subject  to  the 
Visitation  of  the  Subject  or  Christian  EpUcopus  Arckidiaconus.  This  may  be  seen  in 
the  Code,  lib.  1,  tit  3,  cap.  35.  And  likewise  Oode,  tit  Laus,  42,  sect.  G,  7.  8,  9 ;  but 
this  by  the  Canon  Law  grew  into  Disuse  ;  for  the  Popes  had  no  Power  to  meddle  with 
these  Foundations,  because  they  were  not  Spiritual ;  and  another  Reason  was,  because 
there  was  nothing  to  be  got  by  such  Visitation  ;  for  they  could  not  pay  any  Procuration- 
Money,  nor  entertain  the  Visitor ;  for  it  would  be  shameful  to  take  it  away  from  the 
Poor  to  support  their  Luxury ;  and  therefore  the  Canonists  say,  that  the  Founders 
shall  be  Visitors,  and  the  Reason  they  give  is,  because  they  [180]  proper  Curators 
of  their  own  Beneficences  ;  and  for  this  you  may  see  Lapis  de.  Costel  de  Hospitalitafe, 
No.  13  and  No.  29,  and  Johannes  Franciscus  Parennus  de  Visitaloribus^  Quest  3  &  4. 

By  the  Clementines,  lib.  3,  tit  11,  cap.  2,  Quia  conligit,  which  recites  the  Abuses 
in  Hospitals,  there  is  a  Division  made  by  the  Canon,  that  when  the  Founder  don't 
visit  the  Bishop  shall ;  this  was  made  about  the  Year  of  our  Lord  1305  or  1306,  and 
was  the  standing  Canon  of  the  Church  in  the  Time  of  Henry  V. 

We  find  it  enacted  by  2  Hen.  V.  c.  1,  that  Hospitals  which  are  of  the  King's  Founda- 
tion shall  be  visited  by  the  Ordinaries,  by  Virtue  of  the  King's  Conunission  to  them 
directed,  and  that  other  Hospitals  shall  be  visited  by  the  Ordinaries,  who  shall  inquire 
of  the  Manner  of  the  Foundation,  Estate  and  Government  of  the  same,  and  of  all  other 
Matters  and  Things  necessary  in  that  Behalf ;  and  upon  that  make  thereof  Correction 
and  Reformation,  according  to  the  Law  of  the  Holy  Church,  as  to  them  belongeth. 

Since  the  Words  of  the  Act  of  Parliament  are,  that  they  shall  make  Correction, 
as  by  the  Law  of  the  Holy  Church  to  them  belongeth ;  it  seems  it  does  not  destroy  the 
Power  of  the  Founder,  and  devolve  it  totally  upon  the  Bishop,  because  by  the  Law  of 
the  Church  the  Bishop  could  not  visit,  but  in  Default  of  the  Founder. 

Besides,  Free  Schools  are  out  of  this  Statute. 

By  the  39  Elis.  c.  5,  where  Persons  are  allowed  to  incorporate  Work-Houses  for 
the  Poor,  by  Deed  inrolled,  the  Founders  are  expressly  appointed  to  be  Visitors ;  and 
therefore  I  take  the  Law  to  be,  that  whenever  any  Poor  are  incorporated,  the  Founder 
has  the  Visitatorial  Power,  unless  he  parts  with  it  by  express  Words ;  but  if  he  parts 
with  it  by  express  Words,  then  he  has  lost  his  Visitatorial  Power,  having  assigned 
and  delegated  it  to  others ;  and  therefore  that  Case  as  put,  2  Ro.  Abr.  241,  may  be 
good  Law,  if  properly  understood ;  that  where  an  Hospital  is  erected,  and  Gfovemors 
appointed,  the  Governors  are  Visitors ;  the  Meaning  of  which  must  be,  that  when  an 
Hospital  is  incorporated  as  a  distinct  Corporate  Body,  and  Grovemors  appointed,  that, 
in  Point  of  Construction,  is  then  a  parting  with  the  Visitatorial  Power ;  for  there  can 
be  no  End  in  erecting  the  Governors  but  to  make  them  Visitore,  where  the  Poor  are  the 
Corporation,  and  the  Revenues  are  lodged  in  them  as  a  Corporate  Body. 
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But  if  the  GoTemoTB  are  incorporated,  and  not  the  Poor,  and  the  Bevuiues  am 
kxlged  in  the  Goremors ;  if  in  that  Case  there  were  no  Visitatorial  Power  over  such 
Coipcm^ionB,  ^at  Corporation  would  he  uncontrolable,  and  then  'twere  to  no  Purpose 
to  give  Rules  and  Orders  to  the  Foundation  of  such  a  Charity,  if  there  was  Nobody 
to  see  them  put  in  Use  and  obeyed. 

The  rery  giving  of  Rules  and  Orders  in  the  Foundation  of  Charities  supposes  that 
there  must  be  Somebody  to  superintend,  and  to  see  those  Eules  and  Orders  obeyed  : 
uid  therefore  the  giving  of  Orders  and  Rules  in  the  Foundation  of  any  Charity,  does 
d  ("onsequeuce  infer  a  Visitatorial  Power. 

[181]  But  the  Case  of  Sutton's  Hospital,  10  Co.  13,  30,  31,  has  been  greatly  insisted 
oa,  where  the  Governors  were  incorporated,  and  not  the  School-Master  and  Scholars ; 
and  the  Freehold  of  the  Charity  was  likewise  lodged  in  the  Governors,  and  yet  the 
GovemoiB  were  allowed  to  be  Visitors,  and  there  was  no  Visitatoritd  Power  given 
them. 

But  to  this  there  is  a  plain  Answer : 

First,  That  that  was  tax  Incorporation  by  Act  of  Parliament ;  md  in  that  Act  of 
Pariiament  the  Visitatorial  Power  is  limitM  and  appointed  by  express  Words ;  for 
in  fo.  2  &  3  the  Act  of  Parliament  is  set  forth,  whereby  Thomas  Sutton,  <&c.  (naming 
them),  the  Governors,  are  incorporated  with  Power  to  continue  the  Corporation  by 
Election,  and  the  Lands  are  veet«d  in  them  :  And  then  fo.  5,  comes  the  Clause  of  the 
Visitatorial  Power  in  these  Words ;  "  And  that  the  Supplicant,  during  his  Life,  and 
"  the  said  Ciovemors  and  their  Successors  for  the  Time  being,  or  the  moat  Part  of  them, 
'and  such  of  them  as  the  Supplicant  shall  thereto  appoint  and  nominate,  shall  and 
'  may,  after  the  Death  of  the  Supplicant,  have  Power  and  Authority  to  visit  the  said 
-UospitaL" 

Now  here  the  Visitatorial  Power  is  limited  by  express  Words  to  the  Foimder,  during 
his  Life ;  and  indeed  it  is  to  be  presumed,  that  a  Founder,  who  had  given  such  large 
Endowments  to  an  Hospital,  would  keep  that  Hospital  to  Rule  and  Order,  and  employ 
the  Revenues  to  that  Purpose. 

And  there  being  some  of  the  most  Honourable  Persons  in  the  Kingdom  Governors, 
after  bis  Death  the  Visitatorial  Power  is  lodged  in  them  upon  the  same  Presumption. 

But  because  an  Act  of  Parliament  lodges  the  Visitatorial  Power  in  the  Governors, 
who  have  the  Revenue,  and  expresly  thereby  makes  them  unaccoxmtabie ;  this  will 
be  no  Rule  to  expound  the  King's  Grant  by  that  which  appoints  Governors  of  an 
Hospital,  and  makes  them  a  Corporation,  and  lodges  the  Revenue  in  them. 

For  Visitation  is  nothing  else  but  the  Supervising  the  Corporation,  and  seeing  that 
they  keep  to  the  Rules  and  Orders  of  the  Founders ;  and  therefore  it  is  the  Corporation 
that  is  viaitAble  to  whom  these  Rules  are  given,  unless  it  were  erected  as  Sutton's 
Hospital,  where  the  Corporation  gives  Rufes  and  Orders  to  the  Charity,  and  are 
expresly  dischaKed  of  all  Visitation  themselves  by  Act  of  Parliament. 

Secondly,  I  think  in  this  Case,  where  the  King  erects  a  School,  appoints  Governors, 
and  gives  them  Land,  and  a  Power  of  making  By-Laws,  that  they  are  subject  to  the 
Royal  Visitation. 

For  because  the  Lands  and  Revenues  may  be  liable  to  Abuse,  and  the  King  being 
Curator  of  his  own  Charities,  will  not  be  construed  to  part  with  the  Power  which  the 
Law  lodges  in  him,  imless  there  were  express  Words  for  that  Purpose. 

Thirdly t  It  seems  to  be  a  foreign  Interpretation,  that  committing  the  Government 
of  the  School  to  this  Cor{)oration  uiould  make  them,  if  they  are  in  Default  themselves, 
not  to  be  subject  to  a  Visitation. 

Fourthlyy  The  Kmg's  Grant  can't  be  taken  to  a  double  Intent,  to  appoint  them  as 
Oovemors,  and  at  the  same  Hme  to  exempt  them  from  Visitation. 

\X^^Fifthiy,  The  Visitatorifd  Power  is  ultimate,  as  is  resolved  in  the  Case  of  Philips 
ioA  Berry ;  and  'twould  be  very  strange,  and  not  easily  conceivable,  that  the  King 
should  part  with  such  an  ultimate  Power  to  correct  the  Abuses  in  his  own  Foundation. 

^  Sixthly,  This  is  a  Sacred  Trust  in  the  Crown  to  superintend  the  Orders  and  Rules 
that  have  been  given  by  the  King,  or  any  of  his  Royal  Predecessors,  touching  their 
Charitiee.  This  appears  by  the  Reg.  40,  41.  And  that  if  this  Right  be  invaded,  a 
Prtdiibition  lies.  This  appears  likewise  to  be  the  Privilege  of  a  Commissioner  Founder, 
upon  the  General  Rule  of  Reason,  Cujus  est  dare  t&  ejus  est  dispontre  :  And  this  is 
mentioned  in  the  Case  of  Philips  and  Berrv,  Show.  Pari.  Gases,  61 ;  4  Mod.  112.  and 
•Stillingfleet*8  Csaee,  413.   And  therefore  the  Visitatorial  Power  is  that  Jurisdiction 
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from  whence  there  is  no  Appeal  to  the  Law  from  the  Judicature,  that  the  Party  has 
erected  by  his  own  Disposition. 

Nor  can  any  Body  imagine  that  this  Corporation,  being  erected  by  the  Word 
Governors,  and  because  that  they  are  to  place  and  displace  the  School-Master,  that 
thereby  they  should  not  be  visited  in  Case  of  Abuse. 

SeventfUy,  It  were  a  vain  Thing  to  give  Rules  and  Orders  touching  the  Charity 
in  their  Foundation,  il  there  were  Nobody  to  see  them  performed  ;  for  though  this 
Body  were  to  make  wholesome  Statutes  and  Ordinances  of  the  Master  and  Usher,  and 
Scholars,  by  the  Advice  and  Consent  of  the  Bishop  of  the  Diocese,  yet  when  these 
Statutes  are  made,  there  must  be  some  Power  to  see  them  kept  to,  and  without  a 
Yisitatorial  Power  there  will  be  no  Way  to  put  them  in  Execution. 

EigJUMy,  The  Precedents  are  bo  in  Winbourn  School,  Basingstoke  School,  Ply- 
mouth School,  and  Bethlem  Hospital,  where  the  Corporations  are  after  this  Form, 
and  yet  they  were  all  subject  to  the  Visitatorial  Power. 

Secondly,  They  object  to  this  Commission, 

Fvrsty  That  there  is  a  Power  given  by  Commiseion  to  make  By-Laws,  and  that 
could  not  be,  for  that  it  is  to  alter  the  old  Foundation. 

Answer.  This  Power  of  making  By-laws  is  good,  for  though  the  Crown  can't 
alter  the  old  Foundation,  unless  it  appears  to  be  a  superstitious  Uw,  yet  By-Laws 
may  be  made,  and  new  Rules  and  Orders  given  in  Support  of  the  Charity,  and  to 
answer  the  Intent  of  the  Royal  Founder ;  and  we  may  suppose  that  the  By-Laws 
are  so  made,  unless  any  Thing  appear  to  the  contrary. 

Secondly,  If  the  Commissioners  were  to  abrogate  any  of  the  old  Orders,  and  to 
make  new  ones  that  would  alter  the  Intent  of  the  Charity,  this  Court  would  correct 
them ;  for  though  the  Visitatorial  Power  in  the  Case  of  a  common  Founder  is  ultimate, 
and  can't  be  corrected  by  Law  ; 

Yet  where  the  Visitation  is  of  the  King's  Foundation,  and  issues  by  Commission 
out  of  this  Court,  if  there  be  any  Abuse  of  that  Authority,  this  Court  will  correct  it. 

ThvrdXy,  This  Power  of  making  By-Laws  in  this  Commission  I  think  to  be  good ; 
but  if  it  were  null  and  void,  yet  tnat  makes  the  Com-[183]-nii8sion  not  vend  tn  tUo 
but  only  tn  lanto  \  and  these  Powers  are  several  and  distinct  in  the  Commission. 

The  second  Objection  made  against  the  Commission  k,  that  it  gives  no  Viutatorial 
Power  to  place  or  displace  any  of  the  Governors,  or  any  of  the  Persons  concerned  in 
the  Corporation. 

Answer.  Surely  there  are  Words  sufficient  to  give  the  Visitatorial  Power,  for  the 
Words  are,  To  inquire  into  all  Abuses ;  and  then,  that  Circa  Prcemissa  diligenler 
intendatis,  eaq ;  omnia  d  svngvl'  facialis  c&  exequamini  cum  EffecC  in  Forma  praedicl\ 

By  which  Words,  if  any  Abuse  were  found,  they  were  to  do  whatsoever  was  pn^r 
to  be  done,  for  the  correcting  such  Abuses. 

Secondly,  If  it  were  only  a  Commission  of  Inquiry,  yet  that  would  be  a  proper 
Foundation  and  Foot  for  this  Court  to  correct  these  Abuses,  that  were  found  upon 
such  Commission,  in  a  proper  Manner  ;  for  that  were  a  proper  Foundation,  on  which 
a  Superstructure  must  be  raised,  for  correcting  the  Abuse  of  the  Chwity. 

And  if  it  could  not  be  made  below,  by  Virtue  of  the  Commission,  it  ought  to  be 
made  here.  But  I  take  it,  that  since  by  Virtue  of  the  Commission  they  are  to  proceed 
with  Effect,  they  are  to  make  effectual  Orders  for  correcting  the  Abuse,  which  com- 
prehends the  whole  Exercise  of  the  Visitatorial  Power,  and  therefore  they  may  place 
or  di^lace  by  Virtue  of  the  Commission  ;  and  if  they  have  done  nothing  to  the  Detri- 
ment of  the  Charity,  as  there  is  nothing  of  that  Kind  objected  to  the  Commissioners, 
I  think  all  their  Act  and  Orders  seem  to  be  well  founded. 

And  therefore  I  am  humbly  of  Opinion  they  are  good. 


A  Bill  was  brought  to  quiet  Possession  of  a  Right  of  Commonage,  in  a  common 
Part  of  the  Manor  <A  Moreton  in  Surrey,  and  to  prevent  Distresses. 

An  Answer  and  Demurrer  were  put  in,  and  then  Plaintiffs  amend  their  Bill,  and 
obtain  an  Injunction  till  Answer  and  farther  Order :  The  Defendants  now  moved 
to  dissolve  it,  and  the  Plaintiffs  produced  Affidavits  of  above  50  Years  quiet  Possession, 
and  Evidence  of  their  Right  of  Commonage,  in  the  Time  of  Queen  Elisabeth :  Yet  the 
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Court  rehued  to  interpoee,  till  one  or  more  Verdictci  at  Law,  and  disBolred  the  Injunc- 
tMO,  that  it  may  be  tned  immediately. 

A  Plaintifi  here  may  either  make  a  general  Election  to  proceed  here  or  at  Law,  or  a 
^edal  Election,  as  to  proceed  for  Part  here,  and  the  other  Part  at  Law ;  but  the  Court 
will  judge  of  the  Keasonableness  of  that  Special  Election. 

One  Defendant  can't  move  to  strike  another  out  of  the  Bill,  who  has  never  heen 
lerved  with  Process,  in  order  to  make  him  a  Witness,  but  the  Plaintiff  may  ;  and  a 
Defendant  may  have  an  Order  to  examine  such  Defendant,  saving  just  Exceptions. 

A  Bond  for  Performance  of  Articles,  tho'  cancelled,  was  made  an  Exhibit,  and 
aOowed  as  Evidence,  to  prove  the  Execution  of  the  Articles,  the  Limitation  being 
iiuerted  and  recited  in  the  Condition  of  the  Bond. 

D.84]  Though  a  Plea  in  Bar  be  allowed,  yet  the  Plaintiff  may  reply  to  the  Truth 
of  it,  and  put  the  Dtfendant  on  proving  it,  and  may  except  to  any  other  Part  of  the 
Answer. 

Bills  of  Review  are  allowed  only  on  Errors  apparent  in  the  Record,  or  on  new 
Hatter  discovered  since  the  Decree :  So  if  an  original  Bill  be  brought  for  Matters, 
Part  of  which  are  contained  in  a  former  Bill  and  Decree,  and  Part  new  or  by  way  of 
Supplemental  Bill,  the  Court  will,  on  a  Demurrer  to  so  much  as  was  contained  in  the 
fcffmer  Decree,  send  it  to  a  Master,  to  see  what  was  and  what  was  not  in  the  first  Bill, 
ad  allow  the  Demurrer  accordingly. 


RoBiNBON  and  Haynbs.  [1726.] 

Purchase  under  an  Outlawry  pleaded. 

A  Bill  was  to  be  relieved  against  a  Judgment  in  Ejectment,  which  was  obtained 
I  by  Virtue  of  a  Purchase  under  a  Venditioni  exponas  of  a  Term  for  Years,  upon  an 
i  Outlawry  of  the  Plaintiff,  who  insisted  that  his  Title  to  the  Lands  was  a  Fee,  and  not  a 
I  Tmn  for  Years ;  upon  which  an  Injunction  was  granted  :  But  the  Defendant  pleaded 
j     the  Purchase  under  the  Outlawry,  and  it  was  allowed,  and  the  Injunction  dissolved. 

I 

I  Watebs  and  Glamville.  [172G.] 

!  Release  subsequent  to  a  Decree  pleaded. 

'  Waters  had  made  a  Contract  with  one  Elson  for  Land,  which  he  assigned  to  Glan- 
tOle ;  Elson  had  afterwards  a  Decree  for  Performance  against  Waters,  he  being  the 
Party  to  the  Contract,  but  decreed  that  Glanville  should  stand  in  his  Place,  and  in- 
demnify him  against  that  and  all  Decrees  :  Waters  and  Glanville  come  to  an  Account, 
and  mutual  General  Releases  are  given,  in  which  the  Words  all  Orders  and  Decrees  of 
Ike  Court  of  Chancery  are  insert^ ;  afterwards  Elson,  upon  Petition,  has  an  Order 
for  Interest,  from  the  Time  of  Waters's  taking  Possession,  amounting  to  £700,  founded 
upon  the  Decree  made  before  the  Releases  given,  who  thereupon  brin^  his  Bill  to 
compel  Glanville  to  pay  it,  he  being  by  the  Decree  to  stand  in  Waters's  Place  :  Glan- 
ville pleaded  this  Release  subsequent  to  the  Decree,  and  allowed  -per  Cur',  though  it 
was  not  taken  Notice  of  at  the  Time  of  statiug  and  settling  the  Accounts. 


Knewell  and  Gardiner.  [1726.] 
Residuum  undevised,  to  be  distributed. 

A  Will  was  begun,  and  by  it  several  Legacies  given  to  the  next  of  Kin,  and  likewise 
to  the  Executors,  and  then  at  the  Beginning  of  the  next  Sentence  the  Will  stopped, 
tod  was  left  unfinished. 

Lord  King.    The  Testator  having  given  the  Executors  a  Legacy,  it  is  most  likely 
lie  would  have  ^ven  away  the  Residue  from  them  ;  and  therefore  decreed  the 
undispoeed  Residue  to  be  distributed  according  to  the  Statute  of  Distributions. 
0.  T.-^ 
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[186]  Flotd  and  Manbujl.  [1726.] 
Bills  to  redeem  by  Infants  limited,  <£c. 

In  1697  the  PlaintifE's  Father  mortgaged  the  Lands  in  Question  to  the  Defendant, 
being  about  £28  a  Year,  for  securing  £300,  in  1698,  the  Mortgage  being  forfeited, 
the  Defendant  recovered  Pcrasession  by  Ejectment,  and  brought  a  Bill  to  redeem  or 
be  foreclosed,  and  had  a  Decree  accordingly,  which  Decree  was  signed  and  inrolled 
in  1701 ;  in  1702  the  Plaintiff's  Father  died,  and  the  Plaintiff  continued  an  Infant 
till  1709,  when  he  came  of  Age ;  in  1721,  and  not  before,  he  brought  an  Original  Bill 
to  set  aside  this  Decree,  and  be  let  into  a  Redemption,  on  Payment  of  Principal,  InteieBt 
and  Costs,  auffgesting  that  the  Defendant  was  much  over  paid,  and  the  Lands  were 
of  greater  YaHe,  and  that  all  the  Proceedings  in  the  Decree  were  ex  parte,  and  that 
the  Service  of  the  Suhpcena  to  hear  Judgment  was  only  on  the  Clerk  in  Court,  <m 
Affidavit  that  the  Plaintiff  was  out  of  England,  which  Affidavit  was  false,  and  that 
there  had  been  no  Service  at  all  of  the  Order,  for  making  the  Decree  absolute,  and 
other  Irregularities.  The  Defendant  answered  to  Part,  and  pleaded  the  Decree  of 
Foreclosure  and  Inrollment,  and  insisted  it  would  be  against  Practice  to  set  aside  a 
Decree  signed  and  inrolled,  by  an  Original  Bill. 

Lord  Chancellor  dismissed  the  Bill,  but  without  Costs ;  and  laid  great  Stress  on 
the  Length  of  Time,  the  Plaintif!  being  of  Age  12  Years  before  the  Filing  his  Bill,  and 
seemed  to  think  it  reasonable,  that  Bills  for  Redemption  against  Mortgagees  ought  not 
to  be  brought  after  20  Years  Possession,  but  should  be  barred  by  the  Statute  of  Limita- 
tion of  Jae.  1,  as  Entxies  are  at  Common  Law ;  that  in  this  Case  Infancy  of  the  FlaintifE 
would  not  help  him,  the  Itight  to  redeem  not  beginning  in  his  Time, but  in  his  Ancestor's; 
and  in  all  such  Cases  the  Party  was  barred,  and  had  not  10  Years  after  the  Impedi- 
ment was  removed. 

Mbder  and  Bntr.  [1726.] 

Plea  of  a  Purchase  over-ruled  for  not  answering  to  the  Moitgi^. 

A  Bill  was  brought  to  redeem  some  Lands,  conveyed  in  1694  to  the  Defendant's 
Grandfather,  by  the  Plaintiff's  Father  for  500  Years,  to  be  void  on  Faymmt  of  £126 
and  Interest. 

The  Defendant  pleads,  that  he  is  a  Devisee  of  those  Lands  under  the  Will  of  his 
Grandfather,  who  in  1692  purchased  them  for  a  200  Years  Term,  without  Condition 
of  Redemption,  and  had  injoyed  15  Years  quiet  Possession.  Cur'  over-ruled  the  Plea 
of  the  Defendant,  for  not  answering  sufficiently  as  to  the  Mortgage,  and  the  Plea 
of  the  Purchase  may  be  true,  for  it  may  be  only  a  Term  for  Years  to  attend  the 
Inheritance. 

[186]lBlROH.  [1726.] 

After  a  Bill  to  redeem,  and  a  Cross  Bill,  dc,  decreed,  a  Bill  of  Revivor  and  Supple- 
mental Bill. 

In  1717  a  Bill  was  brought  to  redeem  or  to  be  foreclosed,  and  likewise  a  Cnws  Bill 
to  redeem,  on  which  was  a  Decree  for  Payment  of  Principal,  Interest  and  Costs,  or  else 
to  be  foreclosed,  and  on  payment  to  be  let  in  j  the  Mortgagor  died,  and  the  Account 
being  taken,  and  the  Plaintiff  finding  the  Estate  insufficient,  now  brings  a  new  Bill 
of  Revivor,  and  partly  a  Supplemental  Bill,  both  to  review  the  former  Decree  and 
Proceedings,  and  likewise  to  have  an  Account  of  the  Assets  of  the  Defendant  the  Mort- 
gagor, and  thereout  to  have  Satisfaction  for  a  Bond  which  was  given  as  a  collateral 
Security  with  the  Mortgage. 

Tbfi  Defendant  who  was  the  Executor  of  the  Mortgagor  pleads  the  former  Decree 
in  Bar,  that  the  Plaintiff  elected  his  Satisfaction,  and  had  not  so  much  as  insisted 
or  suggested  that  Satisfaction  deficient,  so  that  it  does  not  appear  but  that  he  may 
receive  double  Satisfaction  for  his  Debt,  and  that  it  was  plain  he  had  not  waved  the 
Mortgage  by  his  Bill  of  Revivor. 

The  Plaintifi  insisted  that  it  was  the  Practice  of  the  Court,  that  taking  out  of  Pro- 
cess, or  making  Use  of  any  Counter-Security,  was  in  itself  a  Waver  of  the  Foreclosure, 
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And  a  Mortga^  had  always  his  Election  to  ware  and  open  the  Foredosuie,  and  have 
Recourse  to  his  Bond  and  Covenant  if  he  thought  proper. 

CvT^ :  The  Plaintifi  by  his  Revivor  has  not  wavwl  tlie  Mortgage,  or  so  much  as 
mgl^i^ted  a  Deficiency,  so  the  Plea  must  stand  for  an  Answer,  without  Liberty  to 
except. 

Qasooynb  vertus  Sidwell  and  others.  [1726.] 

Tliough  no  Bill  of  Discovery  is  to  be  on  penal  Statutes  without  waving  the  Penalty. 

The  Bill  was  brought  by  the  Plaintiff,  who  was  the  Executor  and  Devisee  of  Sir 
Robert  Nightingale,  against  several  Defendants  to  have  an  Account  of  great  Quan- 
tities of  Bullion,  Goods  and  Effects  to  £9000  Value,  put  into  Partnership  with,  and  sent 
by  the  Defendants  to  several  Parts  beyond  Sea  in  Asia  and  Africa,  and  to  have  an 
Account  of  the  Profits  of  the  said  Trade,  which  had  been  very  considerable. 

The  Defendants,  instead  of  answering,  set  forth  and  pleaded  the  several  Acts  of 
Kiiu;  WiUiam  for  establishing  the  Eastdndia  Company,  and  the  Privileges  granted 

I  to  ue  said  Company  of  trading  to  the  several  Places  mentioned  in  the  Bill,  exclusive 
d  all  other  Person  or  Persons,  axid  likewise  the  Forfeitures  and  Penalties  which 
lay  other  Person  or  Persons  trading  thither  should  incur,  which  was  the  Forfeiture 
of  the  Ship,  Cargo,  <£e.,  and  doubk  the  Value,  unless  such  Ship  traded  with  the 
Licence  of  the  said  Company. 

'  And  likewise  ;^eadea  the  6th  of  Queen  Anne,  for  granting  further  Privileges  to 
the  said  Companies. 

n.87]  And  so,  for  that  if  the  Facts  charged  in  the  Bill  are  true,  the  Defendants  would 
be  Gable  to  great  Forfeitures  and  Penalties ;  they  plead  the  said  Act  and  Forf^ures 
in  Bar  of  any  Discovery. 

And  for  the  Defendants  it  was  insisted,  that  no  Person  is  obliged  to  discover  what 
I  m&y  subject  him  to  a  Penahiy,  to  any  Person  that  has  no  Power,  and  does  not  offer  to 
lemit  such  Penalty ;  that  tlus  is  the  constant  Rule  in  Cases  of  Tmanl  for  Life,  com- 
mitting Waste  or  levying  a  Fine,  <&c,  or  any  other  Forfeiture,  unlesA  the  Forfeiture 
is  remitted,  for  no  Man  is  obliged  to  accuse  himself. 

In  this  Case  Half  the  Forfeiture  is  given  to  the  King,  and  Half  to  the  Informer, 
and  the  Party  injured  is  the  India  Company,  and  they  are  not  Plaintiffs  ;  but  yet  the 
Defendant's  Answer  may  be  Evidence  against  him,  upon  an  Information  by  the  India 
Company,  whereby  they  will  have  the  Benefit  of  the  Discovery  without  waving  the 
Penuty,  which  they  could  not  have,  if  they  were  Plaintiffs  ;  and  compared  it  to  the 
Bin  lately  in  the  I^chequer  of  one  Highwayman  against  another. 

On  the  other  Side  for  the  Plaintiff,  they  allowed  the  general  Rule  of  not  discovering 
what  Toiild  subject  to  a  Forfeiture,  but  insisted  that  this  might  not  be  such  a  Case, 
!  lor  other  Peraons  berades  the  Company  may  trade  to  these  Farts  by  the  express  Words 
of  the  Acts,  provided  they  have  a  License  or  give  Security  ;  and  it  does  not  Etpmar, 
nor  is  averred,  that  Sir  Robert  Nightingale  had  not  such  a  Licence,  or  that  they  believe 
lie  had  not ;  nor  have  they  denied  that  any  one  of  the  Partners  were  not  licenced, 
nor  had  not  given  Security,  for  that  might  justify  the  Trade  uf  the  other  Partners ; 
but  instead  of  denying  this,  which  must  ho  in  their  own  Knowledge,  tliey  only  say  they 
ue  advised  and  insist,  titc.,  not  to  answer;  that  here  was  no  Danger  of  Informations 
bom  the  Company,  which  must  be  brought  in  three  Years  after  the  Fact  by  the  Crown, 
iod  in  two  Years  by  any  other  Person,  and  it  appears  that  more  than  three  Years 
vas  expired  before  filing  this  Bill. 

That  Plaintiffs  are  at  least  intitled  to  an  Account  of  the  Partnership  Effects,  what- 
loaver  they  ue,  of  tiie  Trade,  whereas  the  Plea  extends  to  all. 

Cvr' :  Thouja^  there  was  no  Pretence  to  have  a  Discovery,  yet  such  Plea  must 
hsTe  the  greatest  Strictness  and  Exactness,  which  tends  to  support  wrong  doing,  and 
Atey  don't  say  that  either  Sir  Robert  Nightingale  or  themselves  had  not  a  Licence. 

That  where  two  go  on  an  imlawful  Trade,  they  seemed  to  have  intirely  waved  that 
Uolawfulness  as  between  themselves,  so  disallowed  the  Plea  and  ordered  them  to 
uisirer. 

Note :  Sir  Robert  Ni^ingale  at  the  Time  of  this  Trade  was  a  Director  of  the  East- 
India  Cranpany. 
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[188]  Powell  and  Pillett.  [1726.] 

Bill  for  Performance  of  a  Marriage  Contract,  depending  on  a  Condition  precedent, 

dismissed. 

Defendant  agreed  by  his  Note  under  Hand  to  pay  the  Plaintiff  £200  within  two 
Years,  and  ^ve  him  a  Beek  of  Wheat  on  Condition  he  married  his  Daughter,  and  settled 
£600  upon  ner  for  a  jointure,  (fee.  The  Marriage  took  Effect,  and  there  was  Issue  a 
Daughter,  but  both  Mother  and  Daughter  died  before  the  two  Yeara  expired. 

The  Plaintiff  insisted  it  was  an  Agreement  proper  for  a  Court  of  Equity  to  execute ; 
that  he  had  married  the  Defendant's  Daughter,  and  had  been  looking  out  for  several 
Purchases  to  la^  out  the  £600,  and  was  only  prevented  by  the  Act  of  God. 

Defendant  mdsted  it  was  a  Condition  precedent,  and  to  be  performed  at  all  Adv«i- 
tures  before  the  Plaintiff  could  be  intitled  to  the  £200,  and  if  any  Dunage,  he  might 
hare  his  Action  at  Law ;  that  the  Plaintiff  was  not  bound  to  lay  out  the  £600,  and  there- 
fore there  were  no  mutual  Remedies. 

Cur'  said  it  was  in  bis  Power  to  have  intitled  himself  to  the  £200  when  he  pleased, 
by  laying  out  the  £600,  whit^  not  being  done  the  Bill  was  dismissed,  but  without  Costs. 

Satlb  and  Reeves  and  others.  [1726.] 
Bill  to  perform  an  Agreement  for  Sale  of  Copyhold  Lands,  cfe.,  tbe  Title  doubtful 

The  Bill  was  brought  to  have  an  Execution  of  Articles  of  Agreement  for  the  Sale  of 
some  Copyhold  to  the  Plaintiff,  on  his  Payment  of  £538,  13s.  to  the  Defendant  Thomas 
Beeves,  one  Guinea  being  paid  in  Part,  and  to  compel  the  Lord  of  the  Manor  to  admit 
kim  in  Fee,  accor^g  to  the  Agreement.  The  Case  was. 

That  one  Thomas  Reeves  in  1685  surrendered  tbese  Lands  to  the  Use  of  himself 
for  Life,  then  to  Mary  Reeves  his  Daughter  for  her  Life,  then  to  Jchn  Beeves^  and  the 
Heirs  Male  of  the  said  John  Reeves  procreat'  sen  procreand',  and  for  Default  of  such 
Issue,  to  the  Use  of  William  Reeves,  Brother  of  the  said  John,  and  the  Heirs  Male  of 
his  Body  procreat'  seu  procreand\  and  for  Default  of  such  Issue,  then  to  JoAn  Beeves, 
and  his  Heirs  Male  froGteaV  wu  •proGrearwC  \  Remainder  to  the  right  Heirs  fA  the  said 
Mary  Reeves. 

The  first  Remainder-Man  John  was  the  Father  of  the  Defendant  Thomas  Beeves 
of  WaTislead,  who  entered  into  the  Articles,  and  was  admitted  to  him  and  his  Heirs 
Male,  with  the  above  Remainders  over. 

WUliam  Beeves  the  next  Remainder-Man  was  the  Father  of  Thomas  Beeves  of  St 
JuToes's  (another  Defenduit  to  the  Bill),  and  only  submitted  his  Interest  to  be  taken 
Care  of  by  the  Court. 

The  Defendfmt  Thomas  Beeves  of  Wanstead,  and  the  Lord,  both  insisted,  that  there 
waa  a  Custom  in  the  said  Manor,  that  no  Tenant  in  Tail  coijd  bar  the  Remainder  by 
a  Recovery,  but  the  Custom  was  by  Surrender  after  Issue  had,  and  not  before,  agreeable 
to  the  Case  of  Intails  before  the  Statute  de  Bonis. 

[189]  The  Plaintiff  would  have  insisted,  that  Thomas  Reeves  of  Wanstead  was 
Tenant  in  Fee,  and  not  in  Tail ;  and  that  if  he  was  Tenant  in  Tail,  the  Custom  was 
bad,  and  tended  to  a  perpetuity  :  That  the  said  Thomas  was  not  the  Donee,  but  the  fasue 
of  the  Donee ;  in  which  Case,  at  Common  Law,  the  Land  would  not  go  to  any  collateral 
Heir,  but  revert ;  and  cited.  That  the  like  Case  was  in  B.  B.  Idle  and  Coke,  in  1705. 

Curia :  As  to  the  Remainder  Man,  Thomas  Beeves  of  St.  Jarnes's,  there  was  no 
Pretence  to  make  him  a  Par^ ;  therefore,  as  to  him.  the  Bill  was  dismissed  with  Costs. 
And  as  to  Thomas  Beeves  of  Wanslead,  the  Court  siud.  It  seemed  to  be  a  Bill  to  know 
the  Opinion  of  the  Court,  whether  the  Plaintiff  had  bought  a  good  Title  ?  But  it 
did  not  belong  to  the  Court,  nor  would  my  Lord  Chancellor  give  any  Opinion  as  to  the 
Title  or  Custom  ;  but  decreed  in  general  a  specifick  Performance  of  Articles  of  the  24th 
of  December  1724,  and  decreed  the  Lord  to  admit  the  Plaintiff  accordingly.  But  there 
being  no  Tender  of  a  Surrender  in  this  Case  to  the  Lord,  and  consequently  no  Refusal, 
he  was  to  have  his  Costs. 
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Keilway  and  Keilway.  [1726.] 
S.  C.  2  P.  Will.  344. 


Statute  of  Distributions. 


The  Plaintii!  was  the  Widow  and  Administratrix  of  one  that  died  Intestate,  possessed 
of  a  considerable  Personal  Estate,  leaving  the  Widow,  but  no  Children,  and  a  Mother, 
a  Brother  and  Sister,  and  two  Nieces,  the  Children  of  another  Brother ;  and  the  Ques- 
tion for  the  Opinion  of  the  Court  was  between  the  Mother  and  the  Brother  and  Sister, 
112.  Wither  the  last  were  intitled  to  any  Distribution  with  the  Mother,  upon  the 
Words  of  the  Statute  of  1  Jac.  2,  cap.  1 7,  which  enacts,  That  if  after  the  JJeath  of  the 
Fa^er  any  of  his  Chiidnn  should  die  Intestate,  without  Wife  or  Children,  in  the  Life 
of  the  Mother,  every  BrUher  and  Sister,  and  the  Hepresentatives  of  them,  sheUl  have  an 
e^ial  Share  with  the  Mother. 

It  was  agreed  the  Widow  was  to  have  one  Half,  and  'twas  urged  that  the  Mother  wajs 
intitled  to  the  other  Half.  It  was  said  that  the  Mother  was  next  of  Kin ;  and  upon  the 
Statute  of  Distributions  of  22  Car.  2,  took  ail,  when  there  was  no  Wife  or  Child,  as  the 
Father  did.  And  before  this  Statute,  if  a  Man-Child  died  without  a  Wife,  leaving 
Children,  they  would  have  the  whole,  under  the  Statute  of  Distributions  :  So  if  such 
Child  died  without  Children,  leaving  a  Wife,  if  that  Case  does  not  continue  as  it  was 
before  the  Statute  of  King  James,  and  the  only  Case  provided  for  by  that  Statute  to 
let  in  Collaterals  with  the  Mother,  was  when  such  Child  died  without  either  Wife  or 
Children ;  but  here  is  one  of  them,  vie.  the  Wife. 

Cur':  Before  the  Statute  of  22  Car  2,  they  distributed  first  among  the  Lineal 
desoeiuiing  Line,  as  Children ;  then  they  took  the  Lineal  Line  ascending,  as  Father 
and  Mother ;  ajxA  then  the  Collateral  Line,  as  Brothers  and  Sisters. 

[190]  Intent  of  this  Statute  of  King  James  was  plainly  to  put  the  Mother  in 
the  same  State  and  Condition  with  the  Collaterals,  who  before  stood  on  the  same  Foot 
rith  the  Father ;  So  that  whenever  she  is  intitled,  they  shall  have  axi  equal  share 
with  her. 

If  one  die  without  a  Wife,  leaving  Children ,  they  have  the  Whole ;  if  without  Children 
or  Wife,  leaving  a  Father,  that  Father  has  the  Whole;  if  no  Father,  then  to  the  Mother, 
and  the  next  of  Kin  ;  if  without  Child,  but  a  Wife  and  Father,  it  goes  in  Moieties 
between  the  Wife  and  the  Father ;  if  no  Father,  but  a  Mother  (as  this  Case  is),  then 
that  Moiety  between  her  and  the  next  of  Kin,  in  equal  Degree,  which  is  here  the 
Brothers  and  Sisters,  and  the  two  Nieces,  the  Representatives  of  the  deceased  Brother. 


Bill  against  an  Executrix  to  have  an  Account  of  Assets,  and  Satisfaction  of  a  Debt 
of  £660  secured  by  Judgment  against  the  Testator,  alledging  a  Devastavit,  <&c.  The 
Defendant,  by  Schedule,  sets  forth  the  Assets,  and  denied  by  her  Answer  anjr  Waste : 
And  for  Plea  to  any  Relief  said,  That  her  Testator  was  in  Execution  on  the  said  Judg- 
ment in  hu  Life-time,  and  was  discharged  from  thence  by  the  express  Order  of  the 
RaintifE ;  and  therefore  pleaded  such  Discharge  in  Bar,  such  Discharge  being  a  Release 
of  the  Debt  in  Law  and  Equity ;  and  the  Plea  slowed. 


[19U  Equity  Cases  Heard  and  Decreed  in  the  Exchbquer  in  England,  Tempore 

Georgii  L  [1714-1727.] 


The  Case  is.  That  the  Plaintiff  having  been  Vicar  of  the  Parish-Church  of  St.  Giles's 
without  Cripplegate,  London,  ever  since  the  4th  of  April  1717,  did  in  Trinity  Term 
^Geo.  I  [1718],  exiulHt  his  Bill  in  this  Court  against  the  Defendant  for  Tithes  in 


Beatniff  versus  Gardiner.  [1726.] 
Execution,  dc,  pleaded  by  an  Executor. 


Bennet  versus  Trespass,  Bocket  and  Whitehall.  [1726.] 
[See  Payne  v.  EsdaHe,  1888, 13  App.  Cas.  G27.] 
The  Custom  of  paying  Tithes  in  London. 
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London,  after  the  Rate  of  2«.  9d.  per  Pouod,  according  to  the  yearly  Rent  of  their 
Houses,  by  Virtue  of  the  Statute  and  Decree  37  H.  8. 

The  Defendant  Trespass  was,  on  the  said  ith  of  April,  and  has  ever  since  continued, 
an  Occupier  of  an  House  within  that  Part  of  the  said  Parish  which  Ues  within  London, 
or  the  Liberties  thereof,  of  the  yearly  Value  of  £12.  Bockett  uiother,  of  £16  per 
Annum ;  and  Whitehall  of  two  Hoiues,  (ram  April  the  4th  aforesaid  till  MidswmimT 
1715,  at  £22  per  Annum. 

"Oiere  was  no  Proof  in  this  Case  whether  these  Houses  were,  or  any  of  them  was 
in  Lease,  at  the  Time  of  making  the  Act  or  not ;  nor  that  the  Sum  of  2^.  Qd.  in  the  Pound 
was  at  any  Time  paid  according  to  the  Value  of  the  Houses,  according  to  the  Statute 
and  Decree  of  //.  8.  But, 

It  is  proved  by  some  of  the  Plaintiff's  Witnesses,  in  their  cross  Examinations,  on 
the  Part  of  the  Defendants,  that  till  the  Time  of  the  present  Vicar  they  never  heard 
of  any  such  Demand  as  2».  9d.  per  Pound  for  Tithes  within  the  said  Parish. 

That  in  two  ancient  Tithe-Books  there  appears  charged  for  Tithes,  against  the 
Names  of  the  then  Occupiers  of  Trespass's  House,  the  several  Sums  of  5s.  axiA  As.  4d. 
and  2s.  Gd.  so  chained ;  which  said  Sums  of  As.  Ad.  and  2s.  Gd.  are  proved  to  foe  the 
Collector's  Hand-Writing,  but  the  5s.  is  of  another  Hand-Writing ;  and  in  another 
Booh  the  several  Sums  tA  As.  Ad.  and  2s.  6d.  so  charged,  and  proved  to  be  the  Col- 
lector's Hand-Writing  ;  but  no  customary  Sum,  Modus,  or  other  certain  Sum, 
was  proved  to  have  been  ever  paid  than  as  aforesaid. 

That  in  a  Book  commencing  in  1708,  and  ending  in  the  Year  1713,  BoekeWs  House 
is  charged  Is.  Gd,  and  WhitehalVs  Houses  Is.  each. 

It  is  proved  by  one  Sureties,  that  for  nine  Years,  during  the  Time  of  Bishop  Foider, 
he  lived  in  Trespass's  House,  and  during  that  Time  he  never  paid  more  to  the  Vicar 
than  10s.  per  Annum,  viz,  2s.  Gd.  per  Quarter. 

The  Question  is,  If  25.  9d.  per  Pound,  of  the  yearly  Value  of  the  sud  Defendants 
respective  Houses,  be  due  for  Tithes,  by  Virtue  <^  the  said  Statute  uid  Decree  U  37 
H.  8,  or  not  ? 

For  the  Plaintiff  it  was  argued.  That  the  Sum  of  2s.  9d.  in  the  Pound  ought  to 
be  paid,  by  the  Decree  on  the  Statute  of  37  //.  8,  cap.  12,  and  they  looked  upon  that 
Statute  to  be  the  General  Law  of  Tithing  in  the  City  ;  and  that  if  the  Defendants 
could  not  set  up  a  Modus  or  Composition,  whereby  it  appeared  that  they  paid  less, 
that  this  Rule  of  Tithing  ought  to  take  Place,  And  they  made  several  Objections 
to  this  Modus  set  up  by  the  Defendants ;  as, 

F irst.  That  it  was  not  proved  to  be  Time  out  of  Mind  ;  And  nothing  less  than  an 
imineiiiorial  (Histom  ought  to  be  a  Rar  against  a  Common  Right. 

iiecomlly.  It  was  not  set  out  that  the  Modus  was  paid  Annually,  or  Half-yearly ; 
and  if  the  particular  Time  of  the  Payment  of  a  Modus  be  not  set  out,  that  Modus  is 
not  well  pleaded,  nor  is  it  a  good  Bar  :  And  the  Reason  is,  because  the  original  Agree- 
ment must  be  certain,  that  the  Person  may  know  when  and  what  to  demand.  But 
here  there  was  no  Time  set  forth  in  this  Moiius,  and  therefore  it  could  be  no  good  Bar ; 
nor  was  the  Modus  tendered  to  Ifie  Plaintiff, 

In  tliis  Case  they  quoted  for  the  Plaintifl  a  Decree  in  the  16  Jac.  I  [1618-19], 
wherein  the  Court  had  decreed  2s.  9d.  in  the  Pound  ;  and  likewise  the  Case  of  Sheffield 
&nd  Serjeant,  in  Mich.  1657;  and  likewise  the  Case  of  Humfrevill  and  PlumstMd, 
Trin.  26  Car.  2  [1684-85];  Grant  &nd  Cannon,  Mich.  5  W.  dt M.  [1693];  SirPatienee 
Ward  and.  others  versus  Kidder,  5  W.  &  M.  [1693-94];  Sayer  versus  J/un/orrf, 
JtfwA.  6  W.  <&  Jlf.  [1694] ;  and  the  Case  of  Towniy  and  WUson,  1  Jvlii  1705,  in  all 
which  Cases  the  Court  had  decreed  the  Sum  of  2s.  9d.  per  Pound,  according  to  the 
said  Statute  and  Decree. 

And  Mr.  Baron  Price,  who  was  of  Opinion  for  the  Plaintiff,  said,  The  Statute  was 
thought  to  be  in  Derogation  of  the  Rights  of  the  Clergy ;  for  it  appears  by  Linwood, 
201,  and  by  Stow,  that  the  Laity  used  to  pay  ^d.  in  tfce  Pound  to  the  Clerg\'.  upon 
every  Sunday  and  Holiday,  which  came  to  a  greater  Sum  than  2s.  9J.  viz.  3s.  5d.  per 
Pound. 

But  it  was  resolved  by  the  other  three  Judges,  That  the  Case  upon  this  Statute 
was  not  like  a  Modus :  For  the  Decree  in  the  Statute  is.  That  all  Houses  within  the 
City  of  iMidon  and  Liberties  shall  pay  2s.  9rf.  for  every  20s.  Rent ;  and  then  comes 
the  Provision  in  the  18th  Section. 

[193]  Provided  also,  and  'tis  Agreed,  That  where  any  less  Sum  than  2s.  dd.  in  20s. 
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Rent  has  been  accustomed  to  be  paid  for  Tithes,  that  then  in  such  Places  the  said 
Citisens  and  InhaUtants  shall  pay  only  after  such  Bate  as  has  been  accustomed. 

Now  they  said  it  was  plain  by  the  Statute  itself,  and  by  the  Citation  before  men- 
tioned in  Linwood,  that  in  many  Places  in  the  City  there  had  been  a  Custom  to  pay 
"ntfaes  according  to  the  Pound  Rate ;  and  these  the  Statute  never  intended  to  alter 
or  Lnlarge,  but  to  eetabUsh  :  For  the  Statute  was  not  designed  in  Destruction  of  any 
settled  Right ;  nay,  they  took  it  farther,  That  if  there  had  been  a  Payment  of  teaser 
Sums  by  Agreement  between  the  Parson  and  Parishioners,  they  were  confirmed  by 
the  Statute,  because  it  was  the  Design  of  the  Statute  to  settle  such  Customary  Pay- 
ments :  And  it  was  their  Design  that  they  should  not  be  unravelled  on  either  Side  ; 
and  accordingly  such  Customary  Payments  and  Agreements  have  been  complied 
Tith  ever  since  the  Statute.  And, 

That  lesser  Sums  have  been  paid  by  almost  every  Parishioner  to  the  Parson,  and 
therewith  they  have  been  content.  And  although  several  Decrees  have  been  made 
in  this  Court  for  Payment  of  2s.  9d.  in  the  Pound,  yet  no  Customary  Payments,  in 
any  Parish,  have  been  set  aside  or  broke  through  ;  but  these  Matters  have  been  com- 
pounded between  the  Parties,  and  the  Manner  of  Tithing  has  continued  the  same  in 
each  Parish,  except  in  such  Parishes  as  are  otherwise  regulated  by  the  Statute  22  Car. 
•2.  e.  15. 

They  said,  That  the  18th  Proviso  was  a  perfect  Exception  of  all  those  that  had 
paid  lesser  Sums  out  of  the  Decree ;  and  therefore  this  could  not  be  ui^ed  as  a  Modus, 
or  set  up  in  Bar  of  Tithes  :  For  Tithes  were  originally  due,  and  therefore  the  Bar  must 
be  eompleat ;  but  there  are  no  Tithes  of  Houses  due  of  common  Right ;  for  they  are 
none  of  those  Things  that  renovare  in  Annum  ;  and  therefore  the  Common  Law  (which 
followed  the  Leviiical  Pattern)  did  not  make  them  Tithable  ;  and  therefore  they  are 
Tithable  only  by  Custom  or  Agreement,  where  there  have  been  such  Customs  and 
Agreements. 

The  new  Rate  of  2s.  Qd.  per  Pound  was  super-induced  by  the  Decree  ;  and  it  is  a 
strange  Thing  to  say  that  the  Decree  was  in  Prejudice  of  the  Clergy,  when  it  appears 
that  less  Sums  are  now  constantly  paid  for  Houses  in  the  City,  than  what  would  be 
paid  if  they  were  rated  under  the  Decree.  And  Note  :  It  appears  the  antient  Pay- 
Doents,  in  Ueu  of  Tithes  of  Houses  in  London,  were  somewhat  less  than  2s.  6d.  per  Pound. 

But  it  plainly  appears,  that  before  the  Dissolution  o£  Monaatries,  a  great  deal 
cf  Service  in  London  was  performed  by  the  regular  Priests,  who  not  only  said  their 
Masses,  but  visited  the  Sick,  and  performed  Offices  of  Devotion  in  many  Parts  <rf  the 
City.  And  when  they  were  extirpated  this  Duty  fell  upon  the  Parochial  Clergy  ; 
and  then  it  was  necessary  that  their  Maintenance  should  be  increased,  and  therefore 
this  Decree  was  made,  that  all  Persons  should  pay  the  received  Rents  from  Houses, 
(that  is)  where  there  had  been  accustomed  Payments,  the  Tithes  were  to  continue 
payable  according  to  that  [19C  Custom  ;  and  where  there  was  no  immemorial  Custom, 
Trt  if  there  had  been  by  Agreement,  <&c.,  a  Payment  for  8  Years  past,  this,  according 
to  the  Frame  of  the  Statute,  is  to  be  looked  upon  as  a  Customary  Payment ;  for  the 
DhrisiDns  and  Severances  of  the  Houses,  Wharfs  and  Warehouses,  were  to  be  as  they 
had  been  for  8  Years  past  So  that  the  Construction  seems  to  be.  That  if  there  had 
been  an  Agreement  to  pay  Tithes  for  8  Years  past,  they  were  accustomed  Payments 
vithin  the  Statute  :  Aiui  this  will  form  an  uniform  Notion,  that  if  there  were  Tithes, 
by  Custom  or  by  Agreement,  for  8  Years  past,  they  are  within  the  18  Proviso  of  that 
Statute. 

But  where  there  were  no  such  accustomed  Payments,  there  the  Statute  is  intro- 
duetive  of  a  new  Law,  and  lays  the  Charge  upon  all  others  to  pay  2s.  9d.  in  the  Pound. 

As  to  the  Objection,  That  there  was  no  particular  Time  of  Payment  alledged.  Baron 
Pa^  said.  That  the  Statute,  by  the  11th  Proviso,  had  appointed  the  Payment  of  Tithes 
quarterly,  and  therefore  it  need  not  be  set  out  in  the  Bill  as  the  authorized  Payment. 

But  it  seems  doubtful  whether  that  Proviso  extends  any  farther  than  to  the  2s.  9d. 
maitknied  in  the  De(»ee,  and  not  to  the  accustomed  Payments  mentioned  in  the  18th 
Section  of  the  Act 

But  in  this  all  the  three  Judges  agreed.  That  they  were  not  obliged  to  set  up  these 
Customary  Payments  as  Modus's  in  Bar  of  Tithes ;  for  these  Customary  Payments 
are  Exemptions  out  of  the  Decree ;  and  therefore  in  what  Manner  soever  they  have 
been  paid,  if  there  has  been  a  Customary  Payment  since  the  Statute  of  a  lesser  Sum, 
thej-  cannot  be  bound  by  the  Decree  to  pay  2s.  9d.  per  Pound. 
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Now  if  all  that  pay  less  Sums  be  exempt  from  Payment  under  the  Decree,  and  are 
not  within  the  Decree,  nor  within  the  Oblivion  of  the  Statute,  we  ought  to  try  whether 
there  be  such  accustomed  Payments  or  not ;  especially  since  in  this  Case  it  appeared 
by  the  Books  of  the  Parson,  that  less  Sums  were  collected  ;  and  it  could  not  have  been 
presumed  that  they  would  have  collected  in  that  Manner  if  they  had  not  been  the  old 
accustomed  Payments.  For  how  could  those  Sums  have  come  into  the  Parson's  Books, 
if  they  had  not  been  the  old  accustomed  Dues. 

And  the  Difference  of  the  Payments  in  the  Books  may  be  reconciled,  by  supposing 
some  of  them  to  be  quarterly,  some  half-yearly  Payments. 

This  Case  relates  to  the  Inheritance,  and  the  Inheritance  is  to  be  boimd  by  our 
Decree.  And  where  the  Inheritance  is  chaieed  meerly  by  Custom,  'tis  usual  and  just, 
if  the  Parties  desire  it,  to  try  such  Custom  at  Law. 

Therefore  the  iUmit  directed  an  Issue  at  Law,  to  try  whether  any  less  Sum,  than 
after  the  Rate  of  2s.  9d.  in  the  20s.  Meat,  had  been  accustomed  to  be  paid  by  the 
Defendants  for  Tithes,  and  what  such  Sum  was. 

In  this  Case  were  quoted  2  Inst.  660;  Noy,  1.10;  Hard.  116;  Watson,  387  to 
399 ;  Cro.  Car.  596  ;  Yelv.  31 ;  Moor,  912  ;  11  Ca  15,  Grant's  Case. 

From  this  Decree  the  Plaintiff  appealed  to  the  House  of  Lords,  where  the  Decree 
was  {Dissentiente  Clero)  justly  affirmed. 

\XSS\  Reeves  mrsus  Buttler.  [1726]. 
Gilbert,  C.  B. ;  Price,  Page,  Hale.    The  Lord  Chief  Baron  Gilbert's  Argument. 
Of  Costs  and  Damages,  <£& 

This  is  an  Action  of  Trespass,  wherein  the  Plaintiff  declares,  1st,  For  breaking 
and  entering  his  Close.  And  then  there  is  a  Coimt,  that  the  Defendant,  Richak 
Buttler,  infra  Tempus  predict',  viz.  10  Die  Januarii  Anno  Beg^  diet'  Dom'  Regis  nunc 
10,  Vi  &  krmis,  &c.,  un'  Bom'  (£  un'  al'  horreum  ipsius  Thomae  Reeves  apud  Iscoy 
predict^  in  Com'  predict'  fregit  ac  ostia  Domus  <&  horrei  predict'  obserravit  S  Bona  £ 
C'atalla,  viz.  Centum  Carect'  Tritici  Cent'  C'arecfat'  Seisigir'  Centum  Cartel'  Hordei 
Cent'  Carect'  Tabap'  Cent'  Cared'  Foeni  ipsius  Thomae  Reeves  ibid.  Invent'  cepit  ac 
ead'  Bona  d-  Catalla  per  quatuor  Septimanas  tunc'  proz'  Sequen'  de  eo£  Thoma  Reeves 
in  Domo  <&  Horreo  Ulo  detinuit ;  and  the  Jury  find  two  Pence  Damages ;  and  the 
Question  is.  Whether  there  shall  be  full  Costs  or  not  1 

And  I  think  there  should  not  be  full  Costs. 

The  Case  depends  upon  the  Interpretation  of  several  Statutes  compared  one  with 

the  other. 

To  understand  it  rightly  we  must  go  back  as  far  as  the  Statute  of  Gloucester,  which 
says.  That  whereas,  before  Time,  Damages  were  not  taxed  but  to  the  Value  of  the 
Issues  of  the  Lands,  it  is  provided,  That  the  Demandant  may  recover  against  the  Tenant 
the  Costs  of  his  Writ  purchased,  together  with  the  Damages  aforesaid :  And  tliis  Act 
shall  hold  Place  in  all  (.'ases  where  the  Party  is  to  recover  Damages. 

That  Statute  was  that  which  gave  Costs  de  Incremento :  For  at  Common  Law, 
if  the  Defendant  prevailed,  the  Plaintiff  was  only  amerced  pro  falso  Clamare ;  but 
this  Statute  gave  the  Costs  of  the  Writ,  which  by  a  benign  Interpretation  they  extended 
to  all  If^l  Proceedings,  as  being  founded  upon  that  Writ. 

And  the  Interpretation  was,  that  though  the  Jury  were  to  settle  the  Damages  for 
tbe  Wrong  done,  yet  the  Court  were  to  settle  the  Costs  of  the  legal  Proceedings,  because 
these  were  Matters  of  Law  to  which  the  Jury  could  not  answer. 

Thus  it  stood  till  the  43  Eliz.  cap.  6,  which  enacts.  That  in  all  Personal  Actions, 
to  be  brought  in  any  of  her  Majesty's  Courts  at  Viestminster,  not  being  for  any  Title 
or  Interest  of  Lands,  nor  for  any  Battery,  if  it  shall  appear  to  the  Judges  of  the  same 
Courts,  and  is  so  signified  or  set  down  by  the  Justices,  Wore  whom  the  same  shall  be 
tried,  that  the  Debt  or  Damage  shall  not  amount  to  40s.  or  above,  then  there  shall  be 
no  more  Costs  than  Damages. 

This  Statute  is  pretty  darkly  penn'd,  and  therefore  I  believe  had  very  little  or  no 
Effect. 

The  Intention  of  it,  no  Doubt,  was  to\bring  back  these  small  Actions  into  the 
Country  Courts ;  but  by  the  Words  of  the  Law,  the  Judge  that  tried  it  was  to  signify 
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tbe  Damages  not  to  be  above  40^.,  which  is  making  the  Judge  that  tried  the  Cause, 
Judge  of  uie  Fact,  and  to  certify  in  Approbation  of  the  Verdict. 

Q9G}  And  it  was  rery  hard,  that  when  a  Man  pursued  his  Remedy  for  a  Debt  or 
Damage,  which  happened  withia  the  Compass  of  40«.,  that  he  should  be  punished  for 
bringing  his  Action  ;  and  therefore  I  suppose,  unless  the  Action  appeared  exceeding 
frivolous,  the  Judge  seldom  certified  to  cut  oft  the  PlaintifE's  Coats. 

By  21  Joe  1,  c.  16,  in  all  Actions  of  Slander  to  be  sued  in  any  Courts  of  West- 
minster, or  in  any  other  Court  whatsoever,  if  the  Jury  upon  Trial  of  the  Issue  find  the 
Damages  under  40s.  the  Plaintiff  shall  recover  no  more  Costs  than  Damages,  without 
any  further  Increase  of  the  same.  This  is  a  direct  Kepeal  of  the  Statute  of  the  GHou- 
eester,  quoad  these  Actions  of  Slander,  where  there  were  no  more  Costs  than  Damages ; 
and  it  takes  away  these  Costs  de  Inoremenlo,  by  express  and  positive  Words. 

We  come  now  to  22  &  23  Car.  2,  c.  9,  s.  149,  which  says,  That  to  make  the  Statute 
of  Eliz.  more  Effectual,  it  was  enacted,  That  in  all  Actions  of  Trespass,  Assault  and 
Battery,  and  other  Personal  Actions,  if  the  Judge  did  not  certify,  that  the  Title  of  the 
Land  was  in  Question,  or  that  the  Batteiy  was  sufficiently  proved,  if  the  Damages 
were  found  under  40s.  the  Plaintiff  should  recover  no  more  Cost^  than  Damages. 
(Salt  208,  Yen.  Philips.) 

The  Construction  upon  this  Statute  was.  That  in  all  Actions  ot  Battery,  and  in  all 
Actions  of  Trespass  where  Freehold  could  come  in  Question,  if  the  Damages  were  under 
40s.  the  Plaintiff  must  procure  a  Certificate  from  the  Judge  in  order  to  obtain  his  Costa  ; 
but  in  all  other  Personal  Actions,  the  Law  stood  as  it  did  before  the  Statute  of  Eliz., 
that  the  Judge  must  certify  the  Action  as  frivolous,  to  strip  the  Plaintiff  of  his  Costs  : 
The  plain  Consequence  of  which  is,  That  if  there  be  several  Coimts  in  Trespass,  and  one 
relates  to  the  Freehold,  in  which  the  Title  oiay  come  in  Question,  and  another  relates 
to  Chattels  de  Bonis  asportat',  in  which  no  Iitle  of  Land  can  come  in  Question,  and 
intire  Damages  be  found  under  40&,  the  Plaintiff  must  have  Costs,  by  the  Statute 
d  Gloueester,  because  the  Costs  are  not  remitted  by  the  Statute  of  Eliz.  without  a 
Certificate  from  the  Judge. 

And  this  is  not  within  the  Statute  of  K.  Charles  2,  wherein  there  is  a  Necessity 
there  should  be  a  Certificate  of  the  Judge  to  intitle  to  Costs. 

And  therefore  when  intire  Damages  are  found,  there  must  be  some  Damage  pro- 
portioned to  that  Count. 

And  if  there  be  any  Damage  prcroortioned  to  the  Count,  relating  to  the  Goods, 
that  the  Statute  of  Gloucester  carries  Costs  of  Course. 

This,  I  s^,  to  vindicate  the  Resolutions  of  the  Law ;  for  Men  have  thought  that 
some  of  the  Resolutions,  on  the  Statute  of  King  Charles,  have  oppugned  the  Statute, 
in  Order  to  inlarge  the  Jurisdiction  of  Westminster-Hall.  God  forbid  that  Judges 
upon  their  Oath  shouM  make  Besolutions  to  enlarge  Jurisdiction.  These  are  just 
and  genuine  Resolutions,  according  to  the  plain  Intention  and  Meaning  of  these 
Statutes,  considered  one  with  another. 

And  all  Resolutions,  both  antient  and  modem,  have  turned  upon  this  Reasoning, 
in  only  mention  some  of  the  modem  ones,  because  they  come  close  to  the  present 
Case. 

The  first  is— 

[1971 "  Keen  versus  Whistler. 
"  9  Geo.  1,  Mich.  [1722],  in  C.  B. 

'Trepass  for  chasing  his  Cow  and  his  Domestick  Fowls,  viz.  Hens,  Geese,  <&c.,  with 
*I>oga  ;  which  Dogs  were  used  to  Bite  tame  Fowl,  by  whose  Biting  they  were  killed. 
'  On  Not  guilty.  Verdict  for  the  Plaintiff  ;  and  he  had  his  full  Costs,  because  this  is  not 
'  a  Trespass  wherein  the  Bight  of  Freehold  may  come  in  Question, 

The  next  is — 

"  Thompson  versus  Berry. 

"  9  Geo.  1.  Pasch.  [1723],  in  C.  B. 

'  Trespass  for  breaking  his  Close,  and  chasing  his  Bull.  Verdict  for  the  Plaintiff, 
'  and  \d.  Damages :  And  the  Question  was,  If  he  should  have  any  more  Costs  than 
\  Damages  1  And  heldp)y  the  Court,  That  he  should  have  his  full  Costs,  because  the  22 
'  k  23  Car.  2,  cap.  9>  ext«ids  only  to  such  Actions  of  Trespass  where  the  Freehold  may 
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"  come  Id  Question.  Eaym.  487 ;  3  Mod.  39.  And  how  could  the  Freehold  come  in 
"  Question,  on  chasing  a  Bull  ? " 

"  Beck  versus  NichoUs. 

"  10  Geo.  1,  Mich.  [1723],  in  C.  B. 

"  Trespass  of  Assault.  Battery,  Wounding,  and  Imprisonment,  as  also  for  entering 
"  and  breaking  his  House,  and  opening  the  Doois  of  the  said  House,  and  breaking  three 
"  Locks  and  three  Bars  belonging  to  the  said  Doors.  The  Defendant  pleaded  Not  guilty 
"  to  aU,  except  the  Imprisonment ;  and  for  that  he  justifies ;  and  on  the  Trial  the 
"  Justification  was  found  for  the  Defendant,  and  the  Not  guilty  for  the  Plaintiff,  and 
'  the  Damages  2s.  6d.,  and  held  by  the  Court,  That  the  Damages  being  imder  40s.  he 
could  not  have  full  Costs  for  the  Battery,  because  the  Judge  had  not  certified  the 
Battery  to  be  well  proved  ;  neither  could  be  have  full  Costs  for  breaking  the  House, 
"  ^c,  because  this  is  a  Trespass  relating  to  the  Freehold ;  the  Construction  of  22  &  23 
"  Car.  2,  cap.  9,  sect.  149,  having  been,  that  it  extends  to  Trespass  relatingto  the  Freeh<^ 
"  and  Inheritance,  and  to  such  Trespasses  only ;  which  is  collected  from  the  Elzception, 
"  where  the  Judge  certifies  that  l^e  l^tle  came  in  Question,  which  shews  that  the  Act 
"  extends  only  to  such  Trespasses  where  the  F^hold  might  come  in  question,  and  not 
'  to  Trepasses  of  Chattels." 

"  Blunt  versus  Miller. 

"  12  Geo.  I,  Mich.  [1725],  in  C.  B. 

"  Trespass  for  breaking  and  entering,  and  breaking  the  Plaintiff's  House,  and  keeping 
"  the  Plaintiff  out  of  Possession  and  Use  of  the  said  House,  with  a  Continuando  iot  a 
"  Month,  whereby  [198]  the  Plaintiff  was  put  to  great  Expences  to  gain  the  Possession 
"  of  his  House,  and  in  the  mean  Time  lost  the  Profit  and  Use  of  his  House.  Verdict 
"  for  the  Plaintiff,  and  2s.  Qd.  Damages.  And  upon  Motion  for  full  Costs,  it  was  denied 
"  by  the  Court ;  for  this  is  a  plain  Trespass  qtiare  Clausum  f regit,  and  the  per  quod 
**  is  only  an  Aggravation  :  And  in  this  Case  the  Title  of  the  Freehold  might  have  come 
"  in  Question ;  and  if  so,  there  should  have  been  a  Certificate  of  the  Judge,  which  not 
"  being  in  this  Case,  the  Plaintiff  can  have  no  more  Costs  than  Damages." 

"(11  Geo.\^Trin.{n^b\inC.B.)  l!ieaipaa8guca^Clausumfrent,dbqiimdumTaurum 
"  Persona  ignotcn  fugatdt,  per  quod  the  PUuntiff's  Gooeberiy-Bushes,  necnon  quinque 
*  particas  (AngV  Poles)  in  eod'  Claus'erecV  officienl'd  existenf  f regit  laceravit  dhspdiavit. 
"  Verdict  for  the  Plaintiff,  and  \d.  Damages  :  And  on  ilotion  for  full  Costs  the  Court 
"  held,  That  these  Words  in  this  Declaration  did  not  import  an  actual  Asportation, 
"  which  must  be  an  intire  Carrying  away ;  and  that  the  Taking  and  Pulling  up  the  Poles, 
"  was  not  such  an  Asportation  :  That  this  was  a  Case  in  which  a  Certificate  might  have 
"  been  made,  because  the  Freehold  might  have  come  in  Question ;  and  though  the 
"  Trespass  begun  by  chasing  the  Bull,  yet  Damages  is  laid  to  be  done  to  the  Freehold, 
"  and  so  the  Title  of  the  Freehold  might  there  have  come  in  Question." 

Afy  Brother  i>en£on,  who  gave  me  this  Report,say8  that  the  Court  doubted  of  the  Case 
in  2  Vent.  215,  which  was  Trespass  quare  CUt/usum  f regit,  for  digging  up  and  carrying 
away  his  Trees ;  and  it  was  found  upon  Evidence  that  they  were  Roots ».  f  Trees,  and  car- 
ried from  one  Part  of  the  Ground  to  the  other.  The  Court  there  doubted  whether 
this  was  finding  an  Asportation  :  For  if  the  Jury  only  found  that  which  was  Evidence 
of  an  Asportation,  and  not  an  actual  Asportation,  it  would  not  carry  Costs. 

But  they  agreed  in  the  principal  Case,  that  if  any  Thing  were  carried  off  from  the 
Grounds,  though  of  never  ao  little  Value,  'twould  be  an  Asportavit ;  for  the  Words 
Abcariavit  and  Asportavit,  in  Declarations,  mean  such  a  Carrying  as  amounts  to  a 
Ccmversion  to  the  Defendant's  Use. 

So  whero  the  Declaration  in  a  Clausum  f regit,  for  breaking  of  Hedges,  an  Asportavit 
is  laid  by  Way  of  Aggravation,  that  will  not  carry  Costs. 

But  in  Smith  and  Batterton,  Raym.  487,  Trespass  for  breaking  Stalls  in  a  Market, 
they  gave  full  Costs,  because  'tis  a  Damage  to  a  Chattel ;  for  the  Freehold  of  the  Market 
could  never  come  in  Question  in  that  Action.  (2  Show.  258.)  And  it  appears  by  2 
Jones,  232,  that  the  Trespass  was  quoad  the  Goods  only. 
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Anfl  yet  in  the  Case  of  Bams  and  Etigar,  3  Mod.  39.  40,.  vhere  the  Trespass  is  cmly 
for  Impounding,  the  Court  would  not  allow  full  Costs,  because  the  Freehold  would  not 
be  in  Question. 

But  in  the  Case  of  Asser  and  Finch,  2  Lev.,  where  the  Question  was  touching  the 
Ri^t  of  a  Way,  and  that  appeared  by  the  Defendant's  [199]  Justification,  though  the 
FmnCifE  repHes,  That  it  was  done  actra  Viam,  yet  the  Defendant  had  full  Costs.  But 
th^,  though  it  was  a  Case  quoted  at  the  Bar,  is  not  to  our  present  Purpose  because,  there 
^  Matter  of  Title  appeared  on  the  Record  itself. 

We  come  therefore  now,  upon  the  Foundations  and  Principles  before  mentioned, 
to  consider  the  Case  before  us.  Though  I  doubted  somewhat  of  it  at  the  first,  yet  I 
sm  now  clearly  of  Opinion  with  my  Mothers,  that  there  can  be  no  more  Costs  than 
Damages. 

In  the  present  Case  there  is  no  Count,  but  where  the  Freehold  might  possibly  come 
io  Question  :  For  this  Count  is  for  breaking  the  Bam,  and  locking  up  the  Door  of  the 
House  and  Bam,  and  detaining  several  of  the  Plaintiff's  Goods,  mentioned  in  the 
Declaration,  in  that  House  and  6am. 

Now  here  is  no  substantive  and  independant  Count,  quoatl  the  Goods  and  Chattels, 
because  'tis  connected  with  the  breaking  and  locking  up  of  the  Barn  :  And  in  that 
Case  the  Freehold  of  the  Bam  might  come  in  Question ;  and  then  locking  up  the 
Goods  in  the  Bam  is  but  mere  Aggravation  in  that  Count. 

If  a  Man  will  put  his  Goods  into  my  Bam,  without  my  Leave,  he  can't  enter  and  break 
my  Bam,  in  order  to  come  at  his  own  Qoods ;  and  therefore  Mipon  this  Count  the  Pro- 
poty  of  the  Goods  might  not  be  in  Question,  but  merely  the  Barn  that  was  thus  broken. 

Another,  and  still  a  stronger  Reason,  in  my  Opinion,  is.  That  it  is  laid  by  Way  of 
Ikiinuit,  and  not  by  Way  of  Aaportavit :  For  where  'tis  laid  by  Way  of  Detinuit,  he  may 
d^ain  it  as  a  Distress,  and  contra  Vadios  Plegios,  and  not  by  Way  of  Asportation 
ud  Conversion.  And  then,  even  on  the  Face  of  the  Count,  touching  the  Goods  and 
Chattels,  the  Freehold  might  come  in  Question,  and  whether  such  Distress  were  lawful. 

So  that  taking  this  as  an  Aggravation  of  the  breaking  of  the  Bam,  as  indeed  it  ought 
to  be,  the  Freehold  might  come  in  Question  in  this  Count. 

Or  if  it  had  been  put  into  an  independent  Count  in  the  Detinet  only,  and  not  by 
Way  of  Asportation  wd  Conversion,  such  Coimt  would  not  be  good  in  Trespass,  and 
therefore  no  Damages  could  have  bfen  recovered  for  it ;  and  therefore  there  could  be 
DO  Costs  de  Ineremento,  and  consequently  there  can  be  no  Costs  in  that  Case. 

I  think  it  very  proper  to  be  considered  by  all  Practisers,  That  if  there  be  a  Trespass 
apon  the  Freehold,  and  likewise  a  Count  laid  de  Bonis  asportaC,  in  order  to  put  in 
for  the  Costs  merely,  if  there  be  no  Evidence  of  the  carrying  away  of  the  Gooas,  and 
etrnverting  them,  to  take  a  Verdict  of  Not  guilty  upon  that  Count :  For  then  where 
the  Jury  bring  in  the  Damages  under  40s.  the  Plaintiff  can't  have  Costs  upon  the  other 
Count  of  the  Clausum  f  regit,  without  the  Certificate  of  the  Judge. 

I  am  e»»eding  clear,  that  in  this  Case  there  ought  to  be  only  ordinary  Costa. 
\      This  was  the  opinion  of  the  whole  Court,  deliver^  by  the  Lord  Chief  Baron  Gilbert. 

I      [200]  The  Case  of  Marv  Siielmer's  Will,  and  the  Award  of  Baron  Gilbert  made 
j  thereupon. 

[Dec.  18,  1725.] 

Mary  Shelmer,  Widow,  by  her  Will,  dated  the  27th  of  August  1722,  gives  to  her 
I  own  Nieces.  Gwyn,  &c.,  £50  a-piece ;  and  after  several  other  Legacies  to  her  Husband's 
1   Relations,  and  also  to  her  own  more  distant  Relations,  and  particularly  £100  to  her 
Hoaband's  Nephew,  Philip  Gihbons,  Esq.,  whom  she  made  sole  Executor,  she  gives 
i  Direction  in  the  following  Words,  concerning  a  House  she  held  by  a  long  Lease  from 
che  Town  of  Bedford,  at  &  small  Ground-Rent,  viz.  Also  I  will  that  my  House  in  Bed- 
ford-BuiMings,  wi//b  the  MarHes  arid  Cisterns  thereto  belonging,  be  sold  by  my  Executor 
^trreafler  namedt  with  aU  convenient  Speed ;  and  out  of  the  Purchase-Money  thereby 
I   arising^  I  give  to  my  Cousin  John  Loyd  of  Westminster  £100,  and  if  lie  should  die  in 
*>y  Life-timej  I  give  the  said  £100  to  his  Child  or  Children,  equally  to  be  divided  between 
^tm  (but  says  nothing  farther  touching  the  Money  to  arise  by  Sale  of  this  House). 
I   Then  she  proceeds  and  gives  her  own  Niece  Elizabeth  Bernard,  her  Executors  and 
I    Awgns,  her  Tenement  in  Fleet-street,  for  the  Remainder  of  the  Term,  therein  to  come. 
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chargeable  with  £20  a-piece  to  her  three  Sons  :  To  her  own  nepliew  Owen  Brigttodc, 
Esq. ,  she  devises  an  Estate  of  Inheritance  in  Wales,  subject  to  pay  his  Brother  William 
£100,  and  after  some  other  Legacies,  she  bequeaths  to  her  &bin  and  Maid-aerrant, 
in  the  following  Words  : 

Item,  /  give  to  my  Servant  Philip  How  £200. 

Item,  /  give  to  my  Servant  EUsabeth  Pilgrim  £100  and  all  my  wearing  Appar^. 

Item,  /  farther  give  to  the  said  Philip  How  and  Elizabeth  Pilgrim  all  my  Hoa^tdd 
Goods,  Money  and  Plate,  that  I  shall  leave  behind  me  ai  the  Time  of  my  Death  undis- 
posed of,  and  not  bequeaihed  to  others,  my  Funend  Expmces,  Debts,  and  Legacies,  being 

first  paid. 

Item,  To  Mary  her  Servant  £20,  aiid  to  James  her  Servani  £10,  provided  they  re- 
spectively dweU  with  her  at  the  Time  of  her  Decease. 

And  after  these  Bequests  to  her  Servants  she  gives  several  Legacies  in  Money, 
several  specifick  liSgacies  out  of  her  Houshold  Goods,  and  Plate  to  other  Legatees ; 
and  particularly  to  Tier  Niece  Bernard,  and  to  the  Wives  of  her  Nephews  Brigslock, 
several  Pieces  of  Plate ;  and  to  Mr.  Gibbons  her  Executor,  and  his  Lady,  each  a 
Diamond  Ring ;  and  to  him  a  Pearl  Necklace,  and  some  Moveables ;  and  to  his 
Daughters,  each  a  specifick  Legacy. 

The  Testatrix  gives  about  70  specifick  Legacies  by  her  Will,  28  whereof  preceded 
the  said  Bequest  to  her  Servants  Philip  How  and  Elizabeth  Pilgrim,  and  about  30 
followed  ;  and  in  the  last  Clause  of  her  Will  directed,  that  whatever  Money  she  owed 
any  of  her  Servants  at  her  Death,  either  for  Wages,  or  Not«s  under  her  Hand,  should 
be  paid  them  over  and  above  their  respective  Legacies  therein  left  them,  and  that  her 
Servants  living  with  her  at  her  Decease  should  be  permitted  to  [201]  continue  in  her 
House  one  Month  next  after  her  Decease,  being  the  House  in  Bedford  Buildinm 
directed  to  be  sold,  and  of  her  Will  appointed  the  said  Mr.  GiJbbons  sole  Executor,  intb- 
out  devising  or  taking  tmy  other  or  further  notice  dl  the  Residuum  of  her  Estate,  ex- 
cept what  is  mentioned  in  the  above  recited  Bequest  to  her  Man  and  Maid,  Philip 
How  and  Elizabeth  Pilgrim,  in  the  Middle  of  her  Will. 

The  Testatrix  owed  none  of  her  Servants  any  Money,  besides  a  Trifle  for  Wages 
(except  to  Philip  How,  to  whom  she  owed  £100  by  Note,  given  to  him  for  the  Debt 
of  another  Person),  and  also  the  Ballance  of  an  Account  for  Money  laid  out,  besides 
what  she  owed  him  for  Wages. 

Her  said  Man  Philip  How  had  lived  with  her  Husband  and  herself  26  Years,  and 
her  Maid  had  lived  with  her  about  10  Years. 

The  Testatrix  had  three  Sisters,  who  died  before  her,  but  left  Chiklren  living  at 
the  Testatrix's  Death,  vi-z.  Mr.  Gwyn's  Mother,  Mr.  Bernard's  Mother,  and  the  Mother 
of  the  two  Brigstoeks ;  and  these  Nephews  and  Nieces  are  the  next  of  Kin  to  the 
Testatrix,  accoraing  to  due  Course  of  Law,  and  were  most  oi  them  in  good  Esteem 
with  the  Testatrix. 

The  Testatrix  during  Life  was  seised  of  an  Estate  of  about  £800  a  Year,  Part  by 
Jointure,  and  Part  by  her  Husband's  Will,  which  she  injoyed  from  the  Time  of  his 
Death,  which  happened  about  26  Years  before  her  own. 

She  died  the  7th  of  September  1724,  about  two  Years  after  making  her  Will,  aged 
77  Years  or  thereabouts ;  and  'tis  tliought  she  had  at  the  Time  of  making  her  Will 
computed  specifically,  giving  away  as  much  as  she  was  worth,  and  therefore  did  not 
close  her  Will  with  any  Devise  or  Direction,  concerning  the  Residue  of  her  Estate. 

The  House  in  Bedford  Buildings  has  been  soki  for  £400,  whereas  she  has  but  specifi- 
cally given  away  £100  oi  that  Money. 

And  she  died  possessed  of  five  or  six  hundred  Pounds  SouthrSea  Stock,  and  Annui- 
ties, of  a  considerable  Sum  due  in  Arrear  for  the  Rent  of  her  Freehold  Estate,  which 
she  held  for  Life ;  and  also  for  considerable  Sums  due  to  her  upon  Bonds  and  Mortgages. 

She  likewise  left  a  considerable  Quantity  of  Plate,  undisposed  of  by  her  Will,  and 
also  1 00  Guineas  in  ready  Money  in  her  House  at  the  Time  of  her  Death,  so  that  the 
specifick  Devise  to  her  Servants  Philip  Hmc  and  Elizabeth  Pilgrim  (without  taking 
in  the  Residuum  of  her  Estate)  will  amount  to  near  £400  a-piece,  which  is  much  more 
than  she  has  given  to  any  other  Legatee  or  Person  of  her  Family,  or  her  nearest 
Relations. 

And  'tis  thought  the  Testatrix  intended  her  said  Servants  nothing  beyond  their 
specifickMoney  Legacies,  than  Houshold  Goods,  Plate,  and  such  ready  Money,  as  should 
be  in  her  Dwelling-House  at  the  Time  of  her  Death,  she  usually  having  £100  or  £200 


GTLB.  &EP.  202. 


shblmer's  case 


141 


in  ready  Money  by  her ;  and  not  even  those  UU  her  DebtA  and  all  her  other  Legacies 
were  paid  ;  because  as  by  her  Will  she  has  given  several  particular  Legacies  out  of  her 
Hoiishold  Goods  and  Plate  to  other  Persona,  it  was  for  that  Reason  she  added  in  the 
Devise  to  her  Servants  [202]  PhUip  Uow  and  Elizabeth  FUgrim,  the  Words  {undis- 
posed, and  not  bequeathed  to  others)  and  not  with  an  Intent  to  give  them  the  vhole 
Residue  of  her  Estate  in  general 

And  this  is  the  rather  to  be  supposed  from  the  last  Clause  in  lier  Will,  which  declares 
that  her  Servants  should  be  paid  their  Legacies  over  and  above  what  she  owed  them, 
for  Wag^  or  by  Note,  and  that  they  should  live  in  her  House  a  Month  after  her  Death, 
which  Clause  was  in  a  Manner  useless,  if  she  had  intended  the  Residuum  of  her  Estate 
to  Philip  How  and  Elizabeth  Pilgrim ;  the  Testatrix  having  but  four  Servants  at 
the  Time  of  her  Death,  of  whom  they  were  two,  and  being  little  or  nothing  indebted 
to  any  of  them,  except  to  Philip  Uow^  in  which  Case  Philip  Haw  would  have  had  the 
Control  over  her  DwelUr^-House  in  Bedford  Buildings,  as  well  as  an  absolute  Power 
to  himself,  to  secure  his  specifick  Legacies. 

The  Residuum  of  the  Testatrix's  Estate,  after  Payment  of  her  Debts  and  Legacies, 
will  amount  to  4  or  £500. 

Whether  the  Testatrix's  Servants  Philip  How  and  Elizaheth  Pilgrim.,  or  the  Testa- 
trix's next  of  Kin,  are  intitled  to  the  Residue  of  the  Money  arising  by  the  Sale  of  the 
House  in  Bedford  Buildings^  and  the  remaining  Part  of  the  Residuum  of  her  Personal 
Estate,  or  either,  and  which  of  them,  is  the  Question  ? 

I  have  considered  of  the  Matter  referred  to  me,  between  Mrs.  Shelmer's  Relations 
and  Servants,  touching  her  Will ;  and  I  am  of  Opinion,  that  the  Word  {Money)  mentioned 
in  the  Bequest  to  the  Servants  in  her  Will,  is  a  general  Word,  but  yet  not  so  large  and 
cmnprehensive  as  the  Word  Pecunia  in  the  Eojnan  Tongue ;  for  such  Word  in  that 
Language,  All  the  Testatrix's  Substance,  both  Reed  and  Personal,  that  can  be  converted 
into  Money  ;  but  the  Word  Money  in  our  Language  answers  to  the  Barbarians  Latin 
Word  Moneta,  and  is  a  Genus  that  comprehends  two  Species,  viz.  ready  Money  and 
Money  due,  that  is  to  say,  the  Money  in  her  own  Hands,  or  her  Money  in  the  Hands 
of  any  Body  else  ;  and  therefore  in  this  Case  the  Bequests  to  her  Servants  will  com- 
prehend Mr.  Wood's  Mortgage,  and  the  Arrears  of  Rent,  since  these  must  be  looked 
upon  by  all  the  Rules  of  Construction  to  be  Mrs.  Shelmer's  Money  at  the  Time  of  her 
I^th ;  but  the  Word  Money  will  not  comprehend  South-Sea  Stock  or  Annuity  Stock, 
because  that  is  an  Interest  arising  out  of  Funds,  settled  by  publick  Laws  ;  and  though 
it  be  redeemable  by  Money,  or  saleable  for  Money,  yet  it  can  be  no  more  looked  upon  as 
Money  at  the  Time  of  Mrs.  Shelmer's  Decease  than  a  Term  of  Years,  a  Coach  and  Horses, 
or  any  other  Real  or  Personal  Chattel  whatsoever  can.    And  therefore  I  am  clearly  of 
Opinion  it  can't  be  comprehended  in  the  Word  {Money),    I  am  likewise  of  Opinion,  that 
the  Money  arising  by  the  Sale  of  the  House  in  Bedford  Buildings  will  not  be  comprised 
by  this  Bequest,  because  that  was  not  Money  left  behind  her  at  the  Time  of  her  Decease, 
for  then  it  was  a  Chattel  Real,  and  it  could  not  by  the  Frame  of  the  Will  be  sold  till  a 
Month  after  her  Decease,  since  the  Servants  are  by  an  express  Clause  in  the  Will  to 
remain  there  during  that  Time.   I  am  therefore  of  Opinion  that  the  blended  and 
liquidated  Residuum,  that  is  composed  of  [203]  ^.W  these  Species  that  remain  in  the 
Hands  of  Mr.  Gibbons  the  Executor,  is  to  be  divided  in  the  Proportion,  that  the  Relations 
Residuary  Part  bears  to  the  Residuary  Part  of  the  Servants.   The  Residuary  Part  of  the 
Belations  consists  of  the  Annuity  Stock,  and  this  Money  arising  by  the  Sale  of  the  House 
in  Bedford  Buildings,  which  is  the  first  Proportion,  by  which  the  ultimate  Residuum  in 
Mr.  GO^ons's  Hands,  is  to  be  divided.   The  Residuary  Part  of  the  Servants  consists  of 
Mr.  Wood's  Mortgage,  and  the  Arrears  of  Rent,  and  likewise  the  refidy  Money,  which 
u  not  to  be  considered  specifically,  as  a  Part  and  Share  due  to  the  Servants  at  all  Events, 
but  as  one  of  the  Items  that  is  to  make  a  Part  of  the  Computation  of  their  Proportion,  so 
that  the  second  proportional  to  divide  this  blended  Residuum,  is  the  Residuary  Part  or 
Share  of  the  Servants,  and  the  Apportionment  stands  thus ;  as  the  Relations  Part  is  to 
the  Part  of  the  Servants,  so  the  Residuary  Part  in  Mr.  Gihbons's  Hands  is  a  fourth 
Proportional. 

iVofe  :  This  is  to  be  computed  by  the  Rule  of  Three,  either  Direct  or  Inverse  ;  and 
accordingly  the  Shares  of  the  Relations  and  Servants  will  come  out  by  the  aforemeu' 
timed  Additions. 

"Hieref  ore  I  do  award,  order,  and  determine,  that  the  respective  Shares  be  paid  to  the 
Sarants,  according  to  their  Proportion,  and  that  likewise  the  Residuary  Part  or  Sbare 
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of  the  Relations  be  paid  to  them,  according  to  this  Proportion,  but  to  be  subdivided 
among  them,  according  to  the  Statute  of  Distributions  of  Intestates  Estates  ;  and  I  do 
likewise  order  and  determine,  tliat  the  said  Relations  and  Servants,  upon  receiving  such 
their  Shares  and  Proportions,  shall  give  to  the  said  Philip  Gibbons,  Esq.,  the  Executor, 
proper  Releases  ;  and  I  likewise  do  order,  that  these  Proportions  be  forthwith  calculated, 
settled,  and  adjusted,  and  the  Award  drawn  up  in  Form,  with  all  convenient  Speed. 
Witness  my  Hand,  this  present  18th  Day  of  December  in  the  12th  Year  of  the  Reign  of 
our  Sovereign  Lord  King  George  I.  in  the  Year  of  our  Lord  God  1 725. — Jeff.  GUb^. 

Marriot  txrsus  Marriot. 
{a  C.  I  Stnnge,  666.] 
The  Argument  of  Lord  Chief  Baron  GiUtert. 
The  Case  of  Mr.  MarriaVs  Will  as  to  the  Point  of  Ecclesiastical  Juriadictioo. 

In  this  Case  is  observable,  Mr.  Marriot,  Master  of  the  Exchequer  of  Pleas,  made 
liis  Will,  and  left  his  Wife  Executrix  and  Residuary  Legatee  ;  his  Sons  were  Plaintiffs 
in  this  Cause,  and  contended,  that  this  Devise  was  gotten  by  fraudulent  Means  and 
by  Surprise ;  the  Wife  produced  the  Probate  of  the  Will :  And  Counsel,  in  Behalf 
of  the  Wife,  the  Defendant,  contended,  tliat  the  Probate  of  the  Vfill  was  conclusive 
Evidence  touching  this  Di^msitioa  of  the  Residuum ;  and  that  a  Court  of  Equity 
could  not  look  into  the  same,  but  that  it  was  meerly  of  Ecclesiastical  Jurisdiction,  and 
to  be  determined  there. 

And  in  this  Question  four  Things  are  considered. 

First,  How  the  Jurisdiction  of  the  Testamentary  Matters  stood  by  the  Civil  Law  \ 

Secondly,  How  it  stood  by  the  Canon  IjEw  1 

[204]  Thirdly,  Upon  what  Foot  it  stood  by  the  Law  of  England  1 
FourtlUy,  What  have  been  the  several  Distinctions  in  our  Law  touching  this  Juris- 
diction 1 

F irsl.  How  the  Jurisdiction  of  the  Testamentary  Matters  stood  by  the  Civil  Law  1 
Tlie  Way  of  autlienticating  Wilis  in  the  Civil  Law  was  first  before  the  Praetor,  and 
afterwards  before  the  Magister  Census ;  for  they  reckoned  Wills  to  be  in  the  Kature 
of  Judgments  in  the  Divisions  or  Distributions  that  a  Man  himself  made  touching 
his  Estate,  and  therefore  they  were  shut  up  with  the  Magistrate,  during  the  Life  of  the 
Person,  for  the  Quiet  and  Repose  of  the  Family,  but  were  opened  after  his  Decease ; 
they  were  signed  by  the  Testator,  and  sealed  by  him,  and  by  the  Witnesses  upon  a 
Thread,  and  c-arried  in  to  the  Praetor ;  after  the  Death  of  the  Party  the  Witnesses 
were  called,  if  living,  to  acknowledge  their  Seals ;  if  they  were  not  living,  then  the 
Seals  were  broke,  and  the  Will  opened  in  the  Presence  of  other  sufficient  Witnesses, 
and  the  Will  was  read  and  registered,  and  a  Copy  of  it  deUvered  over  to  any  Person 
that  would  ask  for  the  same  ;  for  it  was  reckoned  as  a  Matter  of  Record,  and  therefore 
any  Person  might  have  Access  to  it.  Of  this  vid.  Digest,  lib.  9,  tit.  3,  de  TestameiUis 
quemadmodum  Aperianlur,  <&c.  In  the  Code,  lib.  6,  tit.  32,  And  when  any  Legacy 
was  disposed  of  to  pious  Uses,  for  the  Use  of  the  Church,  or  for  Monasteries,  or  for  the 
Poor,  the  Bishops  were  to  sue  for  the  same,  and  see  to  the  Administration  thereof; 
this  appears  by  the  CofAf,  lib.  1,  tit.  3,  Law,  42,  §  6,  Vid.  Kecessarium  §  7,  Amplim 
§  8,  iSi  autem  contigerit  §  9,  Praterea  Sancimus. 

Upon  this  the  Bishops  began  to  intermeddle  with  the  Probate  of  Wills,  which  was 
a  meer  Temporal  Authority ;  but  this  Invasion  of  the  Prelates  Justinian  would  not 
endure,  and  therefore  in  his  Code,  he  puts  the  Law  against  the  Bishops  Probate  of 
Wills,  before  the  Laws  herein  beforementioned  ;  and  in  this  Code^  lib.  1,  iU.  3.  Bepetita 
promulgatione,  non  solum  Judices  quorumltbet  TTibunalium,  verum  etiam.  defensores 
Ecdesiarum  hujus  Almas  Urbis,  quos  turpissimum  insinuandi  lUtima^  defukentium 
voluntates  genus  irrepserat,  prcBrwmendos  esse  censemiis  ne  Rem  attingant,  qua  ntfmtnt 
prorsus  omnium,  secundum  Canstitutionum  pr(Ecepta,  praterquam  Magistro  Census, 
competit :  (Asurdum  etenim  Clerids  est,  immo  etiam  opprobriosumy  si  peritoe  se  vditU 
(ostendere)  disceptationum  esse  forensium :  Temeratoribus  hujus  Sancticnis  poena 
qiiinquaginta  Librarum  Auri  feriendis.  Datum  XIII.  Kal'  Dec'  C.  P.  Justiniano  A. 
\hdt  Apiiiano  Conss.  524.   Thus  Things  stood  by  the  Civil  Law. 


Digitized  by 


onaBBp.aoK. 


MARRIOT  V.  HARRIOT 


143 


SteotteUt/,  We  come  now  in  the  second  Place  to  see  how  Things  stood  by  the  Ganon 
Lav. 

The  Popra,  as  their  Power  increased,  endeavoured  to  get  the  Jurisdiction  over 
Testaments,  dc.  This  appears  by  the  Decret'  lib.  3,  tit.  26,  c.  26,  Si  HcBredes  Jussa 
TeUamentoris  nan  adimpleverant,  ah  Episcopo  loci  illius  omnis  Ees  gum  eis  Eelicta  est 
Cancnice  interdicatur,  cum  fructiJbus  &  cceteris  Emduinentis,  ut  vota  Defuncti  adim- 
^antur ;  and  likewise  Decret'  lib.  3,  tit.  36,  de  Testamentis,  c.  1 7,  Tua  ncbis  fratemitas 
vUimavit  quod  nonnulli  tarn  BeHgiosi  guam  CUrici  Seculares,  dt  laiei,  Psncuntam 
A  alia  Bona,  quce  per  Manus  eorum  ex  Testamentis  dece-{pyS}-denHum  debent  in  Usus 
piot  expendi,  nan  dubitant  aliis  Usibus  applicare  :  Cum  igitur  in  omnibus  piis  volun- 
tatibus  sit  per  locorum  Episcopos  providendum,  ut  secundum  defuncti  vduntatem  universa 
procalant,  licet  etiam  a  Tesiatorihus  id  contigerit  interdici.  Mandamus  quatenus  Exe- 
CHions  Testament''  hujusmodi  ut  Bona  ipsa  fideliter  plenarie  in  U sus  prcedict'ezpendant 
vumUione  prcemissa  compellas.  Pope  Innocent  IV.  upon  this  Law,  fo.  152,  says, 
(hat  the  Bishop  may  dispense  this  Charity,  if  there  be  no  Executor  appointed  by  the 
Will ;  and  if  there  be  an  Executor,  and  he  don't  fulfil  the  Will,  that  then  he  may  take  it 
to  himself.  Decret'  lib.  3,  de  TestaTnent'  tit.  26,  c.  19,  Johannes  Clericus  &  P.  Laicus 
Executores  ultimcB  voluntatis.  0  Clerici  Scmctce  Crucis,  qui  venerabUibus  Emscopis 
locit  de  Bonis  suis  in  vltima  voluiUcUe  legavit,  mcmdans  inde  supersatisfieri  Creditorims 
per  eosdam,  post  mandfUum  susuplum  per  Diocesanum  Cogi  debent  Testatoris  explore 
idHmam  voluntatevi.  See  Innocentius  in  Legem,  153.  Panormitan  {Panorm.  tit.  4, 
fo.  157),  upon  the  Law  of  Si  Hceredes  says.  That  this  Matter  of  Wills,  even  where  the 
Devise  is  to  pious  Uses,  is  mixti  fori,  and  that  the  Heir  or  Executor  is  to  have  a  Year's 
Time  to  fulfil  the  Will,  before  he  can  be  compelled  to  do  it  by  Ecclesiastical  Censure. 

Upon  the  same  Law  Tua  nobis,  Panormitan  says,  that  the  Bishop  is  to  compel  by 
Ecclesiastical  Censure  the  Executor  to  the  Performance  of  a  Will  to  pious  Uses,  although 
the  Will  itself  says  that  the  Bishop  was  not  to  intermeddle ;  for  they  look  upon  that 
as  an  irrational  Part  of  the  Devise,  which  is  in  itself  void. 

The  last  Chapter  verba  Johannes.  The  Case,  as  Panormitan  states  it,  was,  where 
after  Debts  paid,  the  Residue  was  left  to  pious  Uses,  and  then  the  Bishop  was  to  compel 
the  j^yment  of  Debts,  and  afterwards  to  see  the  Disposition  of  the  Benduum.  I  don't 
find  that  fuiy  of  the  Canonists  pretend  that  Wills  are  of  Ecclesiastical  Conusance  sua 
natura,  but  only  such  Wills  as  were  made  for  pious  Uses.  And 

Lynwood^  fo.  174,  verbo  Approbatis,  says,  that  the  Jurisdiction  of  the  Ecclesiastical 
Gonrts,  touching  Testamentary  Matters,  is  by  the  Custom  of  England,  and  not  by 
the  Ecclesiastical  Law. 

We  are.  Thirdly,  to  consider  upon  what  Foot  the  Ecclesiastical  Jurisdiction  stood 
hy  the  Law  of  England. 

In  England  the  Bishop  and  Sherifi  sat  together  in  the  County-Court,  as  it  appears 
by  the  Laws  of  King  Edgar,  cap.  5,  de  Comitiis  (Wti^ins,  78 ;  Lamb.  S^zon  Laws,  64). 
GenluriiB  Comitiis  quisq.  {ut  ante  prtBScrHntur),  Interesto;  Oppidana  ter  quotannis 
habentur  Comitia;  celeberrimus  autem  ex  omni  Satrapia  bis  quotannis  Uonventus 
offt^r,  cut  quidem  HI'  Dioeesis  Episcopus  <&  Senator  intersunto,  quorum  alter  Jura 
divina  alter  kumana  populo  edoceat.  Leges  Canuti,  c.  17,  de  Comitiis  Munidpalihus : 
Ter  in  Anno  kabeantur  Comitia  Municipalia,  duo  Conventus  (aut  plures  etiam) 
ex  omni  Provincia,  d  illis  intersint  Ep'us  t&  Senator,  &  ibi  ubique  doceatur  tarn  Jus 
divinum  quam  humanum  {Ibid.  136;  Lamb.  Saxon  Laws,  111).  From  these 
Laws  it  plainly  appears  that  the  Probate  of  Testaments  was  in  the  County-Courts. 

Wi/Ztam  the  Conqueror  was  the  first  that  separated  the  Ecclesiastical  Court  from 
the  CiviL  Selden,  in  his  Notes  upon  Eadmerus  167,  gives  us  the  very  Charter  of  such 
Sqiaration ;  Propterea  mando  c6  regia  authoritate  prcecipio,  ut  nullus  Ep'us  aut 
Ardudiaconus  de  Legihus  Epis-^^QBr^pom^  amplius  in  Hundredo  placita  teneat. 
ue  emuam,muB  ad  Begimen  animarum  perHnet,  ad  judicium  secularum  Hominum 
addwanL  Ttm  Charter,  as  Mr.  Sdden  has  told  us,  was  recited  in  a  close  Soil  of 
^ihanl  XI.  and  then  confirmed;  but  the  Charter  of  William  1.  does  not  mention 
Matters  Testamentary,  or  the  Probate  of  Wills  to  be  of  Ecclesiastical  Conusance,  but  only 
ia^  that  the  Grimes,  that  were  to  he  prosecuted  pro  Salute  Animce,  were  to  be  of  that 
Conusance. 

That  which  seems  first  to  have  given  Birth  to  the  Ecclesiastical  Jurisdiction  was 
the  Charter  of  Henry  L  which  says.  Si  quis  Baronium  vel  hominum  maorum  infirmr 
"ininr,  sicut  ipse  daret  veL  dare  disposuerit  pecuniam  suam.  Ha  datum  esse  concedo. 
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quod  si  ipse  amfectus  vd  amis  vel  infirmitate  peamiam  nuun  nec  dederit  nu  dari 
disposuerity  Uxor  fua»  sim  liheri,  aut  parenies,  &  Ugitimi  htendes  mi,  jm>  anima  ejus 
earn  decidant.  This  let  in  the  several  Canons  herein  before  mentioned  into  England ; 
for  since  the  Personal  Estate  was  to  be  disposed  of  for  the  Good  of  the  Soul,  they  looked 
upon  every  Will  to  be  a  Disposition  of  the  Testator  in  a  gratuitous  or  charitableM&nner ; 
that  whatever  was  left,  was  to  be  disposed  of  by  the  Executor,  for  the  Good  of  his  Soul : 
So  that  all  the  Canons  touching  charitable  Dispositions,  were  to  take  Place  in  England. 

In  the  Time  of  Richard  L  when  he  was  in  Confinement,  the  Clei^  got  a  Confirma- 
tion from  him  of  the  Ecdeaastical  Immunities.  This  is  mentioned  by  Mai.  Paris, 
161,  Item,  Distributio  rerum  quae  in  Testamento  relin^itur  authoniate  Ecdesice 
fiei,  nec  dedma  pars  ul  dim  subtrahetur^  si  guis  enim  subilanea  morte  eel  qudibet  casu 
prsBoasapatus  fuit,  ut  de  rebus  suis  disponere  nan  possit,  distriimlio  Bononan  ejus  Ecdesi- 
astica  authorUate  fiet. 

This  Charter  is  Ukewise  mentioned  in  the  same  Terms  in  Badulphus  de  JHceto, 
one  of  the  Decern  Scriplores,  lo.  658.  These  Ecclesiastical  Immunities  were  confirmed 
by  the  Pope,  and  the  Confirmation  appears  in  Vol.  1,  Fredra.  104,  though  there  is 
no  express  Mention  of  a  Testamentary  Jurisdiction. 

Note :  Also  it  appears  by  the  Charter,  that  the  King  releases  the  Tenth  that  used 
to  be  taken  on  the  Death  of  the  Tenant,  and  thenceforward  the  King  and  his  Lords 
only  took  Heriots,  as  an  Acknowledgment  in  Lieu  of  such  Decimation. 

From  henceforth  the  Ecclesiastical  Court  began  to  consider  a  proper  Method  for 
the  Publication  of  Wills :  Therefore  when  any  Person  died,  they  summoned  in  the 
E»cutor,  or  next  Relation,  to  take  Care  of  his  Soul ;  and  the  Ezecutw  was  obliged  to 
bring  in  the  Will,  and  both  Executors  and  Administrators  were  obliged  to  bring  in  an 
Inventory  of  his  Goods,  and  the  Charges  were  lightned  by  the  Canons,  in  oiaer  to 
bring  every  Thing  into  the  Ecclesiastical  Court.  Lynwood,  176,  Canons  of  Simon 
Mepham.  And  it  appears  by  the  Canons  of  Siratford,  that  the  R^due  in  the  Hands 
of  the  Executor  was  to  be  distributed,  for  the  Good  of  the  Soul.  Lynwood,  178.  And 
by  the  Canons  of  Ottobon,  an  Inventory  was  to  be  exhibited.   LyiL  167. 

Notwithstanding  all  this,  the  Jurisdiction  of  the  Coimty-Court  still  continued, 
for  this  was  acknowledged  to  be  a  Matter  mixti  fori ;  and  therefore  they  could  not 
hinder  the  County-Court  from  proceeding,  even  according  to  their  own  Canon  Law. 

[207]  But  in  order  to  get  the  whole  Jurisdiction  in  the  Time  of  RuJiard  XL  as  is 
mentioned  by  Selden  in  his  Notes  cm  Eadments,  they  got  the  King  to  publish  the  Law  of 
WiUiam  the  Conqueror,  and  confirm  the  same,  That  no  Matters  of  Ecclesiastical 
Conusance  should  be  transacted  in  the  County-Courts :  This  is  the  Charter  of  2 
Richard  II.  Membrane  12,  N.  5,  and  is  mentioned  in  Selden's  Eadmerus,  168. 

From  henceforward  the  Clergy  had  the  whole  Jurisdiction  of  Wills,  bt-cause  the 
County-Court  could  not  receive  the  Probate,  <&c.,  and  the  King's  Courts  had  never 
intermeddled  with  it,  because  by  tlie  Charter  of  Henry  I.  herein  before  mentioned, 
and  likewise  by  Mag.  Cliarl.  cap.  18,  the  King  had  granted  the  Liberty  to  his  own 
Tenants  to  dispose  of  their  Goods ;  and  therefore  the  Will  touching  the  Personal  Slstatc 
never  received  any  Sanction  in  the  immediate  Court  of  the  King. 

This  reconciles  that  Case  of  FitzJterbert,  Abr.  Tit.  Testament,  fo.  148,  where  'tis 
said  by  Fairfax,  that  it  was  but  of  late  the  Church  had  the  Probate  of  Wills,  which 
was  by  an  Act  (I  suppose  he  must  mean  the  Confirmation  of  Richard  II.  her«n  before 
mentioned,  for  there  is  no  Act  of  Parliament  that  gives  them  that  Probate) :  And  he 
says,  that  in  other  Countries  the  Probate  was  of  Temporal  Conusance,  which  Selden 
notes  to  be  true  in  all  Countries  except  France  ;  and  TreiTiaile,  in  that  Case,  asserts  the 
Usage  of  proving  Wills  in  Courts  Baron,  which  certainly  may  be  where  the  Custom 
prevails. 

In  the  1 1th  of  Henry  VII.  Fineux  asserts,  that  the  Probate  of  Wills  did  not  belong 
to  the  Spiritual  Court  by  the  Ecclesiastical  Law,  but  came  to  them  by  Custom 
and  Usage :  And  these  are  the  Foundations  on  which  my  Lord  Coke,  in  Henslow's 
Case,  9  Rep.  38,  concludes,  that  when  the  Will  is  proved  m  the  Ecclesiastical  Court, 
the  Court  has  executed  its  Authority ;  but  the  Executors  are  to  sue  in  tlie  Temporal 
Courts,  to  get  in  the  Estate  of  the  Deceased. 

Fourthly,  We  are  to  see  what  have  been  the  several  Distinctions  in  our  Law  touching 
this  Jurisdiction,  which  will  fall  under  five  Heads. 

First,  That  the  Spiritual  Court  is  the  only  Court  now  that  has  Authority  to  receive 
the  Probate  of  Wills,  and  to  give  a  Sanction  to  them,  because  the  Jurisdiction  of  the 
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County-Court  is  lost  by  Non-usage ;  and  since  Magna  Ckarta,  c.  18,  the  King's  Courts 
did  not  intermeddle  with  the  Goods  of  a  deceased  Tenant.  But  here  must  be  excepted 
all  Courts  Baron,  that  have  had  Probate  of  Wills  Time  out  of  Mind,  and  have  always 
continued  that  Usage. 

Secondly,  The  Seal  of  the  Ecclesiastical  Court  does  authenticate  the  Will,  for  there 
the  Will  is  to  be  brought  in  and  proved  (3  Roil.  299) ;  and  therefore  the  Case  in  Raym. 
406,  407,  is  certainly  good  Law,  that  the  Seal  of  the  Ordinary  can't  be  contradicted, 
because  if  there  be  no  Way  in  the  Temporal  Courts  to  prove  the  Will  relating  to  Chattels, 
it  must  go  on  in  the  Spiritual  Court,  and  the  Determination  there  must  be  final ;  for 
the  Temporal  Courts  can't  make  a  Judgment  concerning  the  Will  contrary  to  what 
was  made  in  the  Ecclesiastical  Court ;  aund  therefore  it  is  certainty  good  Law,  that  if 
they  shew  a  Probate  under  the  Hand  of  the  Ordinary,  they  can't  prove  in  Evidence 
that  the  Will  was  forged,  or  that  the  Testator  was  not  Compos,  or  that  another  Person 
[208]  Executor ;  but  they  may  give  in  Evidence  that  the  Seal  was  forged,  or  the 
Will  repealed,  or  that  there  were  Bona  notabilia,  because  that  is  not  in  Contradiction 
to  the  real  Seal  of  the  Courts,  but  admits  the  Seal,  and  avoids  it.  Lev.  235  ;  6  Vaugh. 
207 ;  1  Show.  293.  And  since  the  Ecclesiastical  Court  has  the  Probate  of  Wills  now 
settled  by  Custom,  the  Temporal  Court  can't  prohibit  them  in  their  Inquiries,  whether 
the  Testator  was  non  eomjm  or  not,  or  whether  the  Will  be  revoked  or  not,  because 
that  is  necessary  for  the  authenticating  the  Will.    Hard.  131,  313. 

If  a*  Temporal  Matter  be  pleaded  in  Bar  of  an  Ecclesiastical  Demand,  they  must 
proceed  in  the  Ecclesiastical  Court,  according  to  the  Temporal  Law,  or  else  the  Temporal 
Courts  will  hinder  them  ;  as  if  Payment  be  pleaded  in  Bar  of  a  Legacy,  and  there  is 
but  one  Witness  which  the  Ecclesiastical  Court  will  not  admit,  there  the  Temporal 
Courts  will  prohibit  them,  because  it  is  a  Matter  Temporal  that  bars  the  Ecclesiastical 
Demand,  ShutUr  &  Ux'  versus  Frvtnd,  Show.  158,  173;  1  Vent.  291  :  3  Mod.  283. 
But  if,  upon  a  Probate  of  a  Will,  they  alledge  on  the  other  Side  that  the  Will  was  revoked, 
and  they  would  prove  the  JElevocation  by  one  Witness,  according  to  the  Resolution 
in  Yelr.  in  the  Cue  <rf  Brotim  and  Wentworth,  fo.  92  or  96  (which  is  but  that  of  three 
Judges  against  two,  and  seems  against  the  Opinion,  2  Rolls  Abr.  299),  they  might 
be  prohibited  :  This  seems  to  intrench  upon  their  Jurisdiction  ;  for  if  they  can't  judge 
by  ^eir  Law  whetlier  the  Will  is  revoked  or  not,  they  can't  judge  whether  there  is 
a  Will  or  no  Will.  Indeed  the  Judges  there  say,  that  the  Revocation  is  &  temporal 
Matter,  and  thwefore  it  is  to  be  proved  according  to  their  Law  by  one  Witness  :  But 
then  we  don't  siiifer  them  to  determine  touching  the  Validity  of  a  Will  of  a  Personal 
Estate,  which  every  Body  allows  to  be  of  Ecclesiastical  Conusance.  But  if  the  Spiritual 
Court  do  admit  a  Will,  but  yet  will  not  give  the  Probate  to  the  Executor,  because  he 
can't  give  Security  for  a  just  Administration,  it  seems  that  a  Mandamus  will  lie  ;  and 
this  was  resolved  in  the  Case  of  the  King  and  Sir  Richard  Raines,  Mich.  10  W.  [1688] 
in  B.  R.  MS.  Rep.  fo.  1,  for  tho'  they  are  to  determine  whether  there  be  a  Will  or  not, 
jet  if  there  be  a  Will,  the  Executor  has  a  Temporal  Right,  and  they  can't  put  any 
Temis  upon  him  but  what  are  mentioned  in  the  Will ;  and  therefore  if  they  will  not 
grut  the  Probate,  where  they  admit  there  is  an  Executor,  the  Court  will  grant  a 
Mandanua. 

If  a  Man  gives  Lands  to  be  sold  for  the  Payment  of  Debts,  and  disposes  of  the  Money 
to  several  Persons,  that  can't  be  sued  for  in  the  Ecclesiastical  Court,  but  only  in  a 
Court  of  Equity,  because  that  is  not  a  Legacy  merely  of  Goods  and  Chattels,  but  it 
arises  originally  out  of  Lands  and  Tenements,  and  they  have  a  Testamentary  Juris- 
diction touching  Chattels  only.   Hob.  365,  Case  345 ;  2  Roll.  285. 

The  Courts  of  Equity  can  hold  Plea  concerning  a  Legacy,  and  likewise  concerning 
the  Devise  of  a  Residuum,  which  is  but  a  Legacy  :  They  may  in  notorious  Cases  declare 
a  Legatee,  that  has  obtained  a  Legacy  by  Fraud,  to  be  Trustee  for  another ;  as  if  the 
Drawer  of  a  Will  should  insert  his  own  Name,  instead  of  the  Name  of  a  Legatee,  no 
Doubt  he  would  be  Trustee  for  the  real  Legatee.  As  to  the  Devise  of  the  [209] 
tij^Ktim,  nothing  can  be  more  clear ;  for  since  the  Case  of  Foster  and  Munt,  1  Vem.  473, 
whenver  an  Executor  hath  had  a  specifick  Legacy,  he  was  looked  upon  as  a  Trustee 
of  the  Besidttum  for  the  Relations,  in  a  Course  of  Distribution ;  and  no  Body  ever 
attacked  these  Decrees  in  Favour  of  the  Relations,  upon  this  Head  of  Argument, 
(hat  they  were  contrary  to  the  Ecclesiastical  Jurisdiction.    (See  2  Vem.  648.) 

But  in  all  Cases  a  Court  of  Equity  must  consider  what  was  the  real  Intent  of  the 
Testator ;  and  they  can't  declare  a  Trust  according  to  their  own  Fancy,  nor  according 
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to  what  the  Testator  Bhould  have  willed,  for  then  they  make  the  Will,  and  not  the 
Testator ;  but  they  may*  according  to  the  real  Intention  of  the  Testator,  dedaie  a 
Trust  upon  such  Wills,  aitho'  it  be  not  contained  in  the  Will  itself,  which  is  in  these 
three  Cases. 

First,  In  the  Case  of  a  Fraud  upon  a  Legatee,  as  before  is  mentioned. 

Secondly,  Where  the  Words  imply  a  Trust  for  the  Relations,  as  in  the  Case  of  a 
specifick  Devise  to  the  Executors,  and  no  Disposition  of  the  Residuum. 

Thirdly,  lo  the  Case  of  the  Legatees  promising  the  Testator  to  stand  as  a  Trustee 
for  ODOther. 

And  Nobody  has  thought  that  declaring  a  Trust  in  these  Cases,  is  an  Infringement 
upon  the  Ecclesiastical  Jurisdiction. 

N.B.  This  Cause  was  agreed ;  but  if  the  Point  of  Jurisdiction  had  been  insisted 
on  by  the  Executrix,  my  Lord  Chief  Baron  Gilbert  had  prepared  this  Argument. 


John  Edwards  versus  Righard  Hughs  &  al\  [1726.] 

On  a  cutsomaiy  Distress,  on  an  Amerciament  for  not  appearing,  and  serving  at  a 
Court-Leet.    Of  afieering  Amerciaments,  <^c. 

This  is  an  Action  of  Trespass  for  taking  away  two  Steers.  To  this  the  Defendants 
plead.  That  William  Morgan  was  seised  of  the  Manor  of  Bream  in  his  Demesne  as 
of  Fee ;  and  that  the  said  William  Mormm,  and  all  those  whose  Estate  he  had,  had 
IMe  out  Mind,  within  ihe  said  Manor,  a  Court-Leet  or  View  of  Frankpledge  tiiree  Times 
a  Year,  viz.  on  Monday  next  after  the  Close  of  Eastw,  on  Monday  next  after  the  Feast 
of  St.  Michael,  and  on  Monday  next  after  St.  HiUary :  That  in  the  Manor  there  was 
a  Custom,  that  every  Tenant  of  every  Freehold  Tenement  within  the  said  Manor 
used  and  ought  to  appear  Personally,  without  any  Notice  or  Summons,  once  in  every 
Year,  at  one  of  the  said  three  Courts  of  View  of  Frankpledge,  so  to  be  held  ;  and  if  he 
did  not  appear  at  the  two  other  Courts,  then  he  was  to  pay  the  Steward  for  the  Use 
of  the  Loid  of  the  Manor  an  Essoin  Penny  for  each  of  the  two  said  Courts  for  his  Default ; 
and  that  every  such  Tenant  not  appearing  at  either  of  the  said  three  Courts,  was  to 
be  amerced  by  the  Steward  for  his  Default  Is.  for  each  of  the  said  three  Courts ;  and 
that  every  Tenant  being  lawfully  summoned  to  appear  and  inquire,  and  present  upon 
Oath  all  such  Mi^rs  as  ought  to  be  inquired  into  and  presented,  uad  therein  m^ong 
Default,  was  to  be  amerced  by  the  Steward  for  his  Contempt  at  Is.,  and  that  the  Bailifis 
[210]  of  the  said  Muior,  by  the  Warrant  of  the  Stewart],  should  levy  these  Amercia- 
ments by  Distress  and  Sale  of  the  Goods  and  Chattels  of  the  Defaulter. 

And  the  Defendants  farther  say,  that  John  Edwards  then,  and  for  three  Years 
before,  was  a  Tenant  of  a  Freehold  Tenement,  and  Kesident,  and  inhabiting  within  the 
said  Manor ;  and  that  there  was  a  Court  held  on  Monday  next  after  the  Close  of  Easier, 
viz.  upon  the  25th  of  April  in  the  6th  of  the  King,  and  that  the  Plaintifi  was  law- 
fully summon'd  to  appear  and  to  be  put  upon  the  Jury,  to  present  all  Things  presentable 
within  the  said  Manor ;  and  that  the  Plaintiff  did  not  appear,  for  which  he  was  amerced 
by  the  Steward  at  7s. 

And  that  at  the  second  ('ourt  held  on  Monday  after  Micliaelmas,  viz.  the  3d  of 
October  in  the  7th  of  the  King  [1 720],  the  Plaintiff  was  summon'd  to  appear  and  be  on 
the  Jury,  but  did  not,  and  for  that  Defaiilt  was  amerced  imother  75. 

And  that  the  third  Court  was  held  the  Monday  after  Hillary,  viz.  the  16th  of 
January  in  the  7th  of  tlie  King  [1721] ;  and  that  the  PlaintifE  was  lawfully  summoned 
to  the  said  ('ourt  to  be  on  the  Jury,  and  made  Default,  for  which  the  Steward 
amerced  him  another  7s. 

And  because  he  did  not  appear,  and  ]iay  his  Essoin  Penny  for  his  Non-Appearance, 
according  to  Custom,  for  this  Default  the  Steward  amerced  him  another  7s. 

And  for  not  paying  his  several  Amerciaments,  Hughes  the  Steward  directed  his 
Precept  to  John  Pilchard,  Thomas  Loyd,  John  Meredith  and  John  Pmvell,  which  was 
delivered  to  them ;  by  Virtue  of  which  they  took  the  two  Steers  (in  the  Declaration 
mentioned)  as  a  Distress,  and  levied  on  the  said  Steers  the  several  Sums,  amounting 
to  £1,  8j.  to  the  Use  of  V/illiam  Morgan  the  said  Lord  of  the  Manor,  ajul  sold  them 
to  certain  Persons,  to  them  unknown,  for  £o,  as  they  lawfully  might,  and  paid  the  said 
£1,  8s.  to  the  lx)rd  of  the  Manor,  and  were  ready,  and  offered  to  pay  the  Overplus  to 
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the  Plaintiff,  which  he  refused  to  receive ;  which  is  the  same  Transgression  of  which 
the  Plaintiff  complains. 

The  Plaintiff  replies,  de  Injuria  sua  propria. 

To  this  the  Defenduit  demurs. 

The  Question  in  this  Case  is,  Whether  the  Custom  is  good '? 

And  we  are  of  Opinion  that  this  Custom  is  not  good  for  many  Reasons. 

firsty  Because  this  Amerciament  is  not  affeered 

%  the  Statute  of  Magna  Ckarta,  cap.  14,  it  is  directed  expresly,  that  nulla  prce- 
di/iaTum  Mixricordiarum  ponalur  nisi  per  Sacramentum  proborum  <&  Legalium 
hominum  de  vianeto. 

And  by  27  Hen.  VIII.  c.  26,  all  Laws  and  Statutes  in  England  are  to  run  in  Wales. 
And  so  if  this  Custom  be  against  Magna  Charta,  it  is  as  much  abolished  in  Wales 
as  'tis  in  En^nd. 

The  Statute  of  Mag.  Chart,  was  intended  to  take  away  all  Fines  and  Amerciaments 
at  the  Will  and  Pleasure  of  the  Lord  and  his  Steward,  [211]  and  Hkewise  all  excessive 
Fines  and  Amerciaments,  if  they  were  never  so  certain. 

For  before  this  Charter  of  Limrties  the  Lords  used  to  set  such  excessive  and  grievous 
Amerciaments  on  their  Tenants,  that  under  Pretence  of  such  Amerciaments,  they  used 
to  seize  the  whole  Profit  of  the  Tenement  which  they  had  granted. 

To  hinder  this  Oppresaon,  Magna  Charta  appoints  that  every  Amerciament  should 
be  affeered. 

This  has  been  so  understood,  that  though  a  Court  may  award  that  the  Party  shall 
be  amerced,  yet  the  Quantity  of  the  Amerciament  is  to  be  settled  by  tlie  Affeerors, 
and  they  are  particularly  sworn  to  that  Purpose. 

And  they  are  called  Affeerors,  because  they  do  affere,  or  bring  in  the  Quantity 
of  the  Amerciament. 

In  a  Court  Baron,  where  the  Suitors  are  Judges,  the  Homage  may  present  the 
Defaults  on  ranall  Trespasses  within  the  Manor,  but  the  Amerciaments  must  be  after- 
wards particularly  affeered  by  the  Affeerors.  Hob.  129.  And  Kitchen,  says, 
Hist  the  Office  of  the  Homage,  and  that  of  the  Affeerors,  are  not  to  be  confounded. 

The  Homage  are  to  present  the  little  Offencra  and  Trespasses  within  the  Manor, 
as  Kitchen  says  ;  but  the  Affeerors  are  in  Nature  of  Trustees,  to  settle  the  Quantity 
of  the  Amerciament. 

Indeed  Hob.  goes  so  far  as  to  say  that  the  Homage  may  set  a  Sum  upon  the  Offence  ; 
but  the  Affeerors  are  then  to  mitigate  it  so,  that  the  Quantity  of  the  Amerciament 
is  totally  to  be  settled  by  the  Affeerors. 

And  so  in  the  Courts  above,  where  Amerciaments  were  ordered  either  t^inst 
liaintiff  or  Defendant,  they  were  carried  down  to  the  Coroner,  to  be  settled  and  affeered. 

In  a  Court-Leet,  which  was  a  Court  of  Record,  if  an  Amerciament  was  imposed, 
if  it  were  affeered  even  the  Jury,  and  not  sworn  bv  Affeerors  appointed  for  that 
Pnzpoee,  it  was  a  void  Amerciament,  and  the  Lord  of  the  Leet  could  not  maintain 
his  Action  for  it.   3  Lev.  206. 

Tis  very  reasonable  there  should  be  such  an  Affeerment ;  for  in  this  very  Case 
'Us  very  possible  the  Tenant  might  not  have  been  summoned,  and  that  this  might 
oome  to  the  Knowledge  of  the  Affeerors,  and  that  would  be  an  Excuse  for  this  Default. 

Objeciion.  This  is  an  Amerciament  in  Nature  of  a  Fine,  and  a  Fine  may  be  set  by 
the  Court  without  any  Affeerment. 

Aiuwer.  Tis  true,  a  Fine  may  be  set  without  Affeerment,  because  it  is  out  of  the 
Statute  of  Mag.  Cliart.  for  the  &atute  of  Mag.  Chart.  don*t  comprehend  the  Cases 
where  a  Court  of  Justice  may  imprison,  and  where  the  Fine  is  set  by  Way  of  Mercy 
as  a  Ransom  and  Purgation  of  the  Offence ;  for  the  Statute  was  designed  in  Mercy 
to  the  Offenders,  and  not  to  hinder  them  from  Mercy,  and  so  did  not  extend  to  Offences 
that  might  be  punished  by  Imprisonment. 

So  in  all  Breaches  of  the  Peace,  the  Court  may  set  a  Fine. 

And  so  for  all  Contempts,  because  the  Court  may  imprison. 

So  a  Steward  of  a  Court-Leet  may  impose  a  reasonable  Fine  for  a  Disturbance 
committed  in  facie  Curies,  which  is  Grieslet/'s  Case,  8  Co.  .39. 

[212]  And  so  he  may,  if  a  Suitor  will  not  be  sworn  on  the  Homage,  because  in  those 
Cases  the  Steward  may  imprison,  as  is  expresly  resolved  in  Fita.  Abr.  Tit.  Leet,  n.  4, 
BaltoD  Sher.  400,  and  when  such  a  Fine  is  imposed,  it  becomes  a  Debt  to  the  Lord, 
for  which  an  Action  of  Debt  lies.    Cro.  £L  581. 
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Nobody  can  say  that  a  Default  for  not  appearing  in  a  Court-Leet  is  such  a  Default 
upon  which  a  Steward  may  imprison  the  Party,  and  bo  can't  set  a  Fine  as  a  Ransom 
from  Imprisonment. 

But  it  is  said,  That  this  may  be  good  by  Custom.  Now  as  to  the  Custom,  that 
is  in  the  very  Teeth  of  Mag.  Chart,  for  it's  a  Custom  to  amerce  without  Affeerment ; 
and  this  Statute  was  made  to  abrogate  and  abolish  such  Customs. 

Secondly/,  Another  Reason  against  this  Custom  is,  that  the  Amerciament  is  too 
excessive  :  it  is  not  salvo  conteTtemento. 

Now  if  the  Amerciament  was  so  great  as  to  sweep  away  the  whole  Profits  of  the 
Freehold  of  the  Ofiender,  it  was  too  great. 

As  if  he  were  a  Sockman,  and  it  extended  to  take  away  the  Beasts  of  his  Plough. 

If  he  were  a  Military  Man,  and  it  extended  to  take  away  his  Arms. 

If  he  was  a  Kferchsmt,  if  it  extended  to  take  away  his  Merchandize. 

If  he  were  a  Villdn,  if  it  took  away  his  Cart  or  Wainage. 

All  these  Amerciaments  were  too  grievous,  and  against  the  Statute  of  Magna 
Charta,  which  says,  Liber  homo  non  amercietur  pro  parvo  delicto,  nisi  secundum  modum 
illius  delicti ;  <&  pro  magna  delicto  secundum  ma^nitudinem  delicti  salvo  sibi  coniene- 
mento  sua,  <&  mercator  eodem  modo  salva  Merckandiza  sua,  &  villanus  ulterius  quam 
noster  eodem  modo  amercietur  salvo  homagio  suo,  <&  si  amercietur  sit  in  misericordia 
Tioslra. 

And  this  makes  an  essential  Difference  between  a  Fine  and  an  Amerciament ;  for 
the  Amerciament  is  to  be  set  as  that  he  may  sustain  his  Station,  as  Feudatory  to  his 
Lord ;  but  the  Case  of  a  Fine  has  no  KeUition  thereunto,  for  where  the  Offender  ia 
imprisoned,  he  can't  sustain  that  Station. 

This  Case  is  among  the  Minora  Delicta,  and  as  such,  there  should  be  only  an  Amer- 
ciament, and  that  reasonable. 

But  according  to  the  Custom,  it  may  happen  tliat  the  Amerciament  may  sweep 
away  the  whole  Profit  of  the  Tenement. 

For  a  Man  that  has  but  a  Rood  of  Land,  or  a  Tenement  of  os.  per  Ann.  must  be 
obliged  to  pay  £1,  8s.  for  his  Default. 

Lord  Coke,  in  2  Inst.  fo.  28,  expounds  the  Words  of  the  Statute  in  such  a  Manner, 
that  the  Amerciament  must  not  destroy  the  Livelihood  of  the  Offender :  But  such 
Amerciaments  as  these,  in  ancient  Times,  would  certainly  have  been  thought  very 
exorbitant,  before  the  Quantity  of  Money  was  so  very  much  increased ;  ajxd  even 
at  this  Day  the  Fine  would  swallow  the  annual  Profit  of  a  small  Tenement. 

Thirdly,  Another  Reason  against  the  Amerciament  here  is,  that  it  admits  of  no 
Essoin,  to  excuse  the  Default. 

Now  there  are  several  Essoins,  that  excuse  even  an  Appearance  at  the  King's  Courts 
upon  Demand  ;  as  the  Essoin  de  malo  lecti,  de  malo  veniendi,  de  servitio  regis,  <&c. 

[213]  But  here  at  this  Court,  if  a  Man  were  summoned,  and  were  taken  ill  the  Day 
before  the  Leet,  or  were  sent  for  into  the  Service  of  the  King,  this  was  to  be  no  Excuse, 
but  immediately  the  Amerciament  was  to  run  upon  him. 

Now  this  is  perfectly  against  Reason,  because  these  Essoins  excuse  these  Defaults  ; 
but  here  by  this  Custom  he  is  to  be  amerced,  even  where  the  Law  excuses  his  Non- 
Appearance. 

Fourthly,  It  is  not  secundum  modum  delicti,  because  the  Kon-Attendance  of  a  poor 
Man,  or  Day-Labourer,  is  a  less  Fault  than  of  a  rich  Man  that  has  his  Time  to  command. 
And  the  Statute  was  made  on  Purpose  to  proportion  Punishments  to  the  Default ; 

but  this  Custom  runs  alike  upon  all  Defaults,  small  and  great. 

This  is  contrary  to  that  known  Rule,  i.e,  Eegula  peccatis  qum  pcevias  irrogat  wquas. 

Objection.  But  tlio'  they  say  that  this  can't  be  maintained  as  an  Amerciament,  yet 
it  might  begin  by  Tenure,  and  the  Lord  might  settle  what  Svun  he  pleased,  on  making 
Default  at  his  Leet,  and  then  such  Sum  ought  not  to  be  reckoned  excessive,  and  subject 
to  Affeerment,  because  it  was  settled  in  the  original  Settlement  of  the  Tenure. 

Answer.  First  this  is  pleaded  as  an  Amerciament  for  a  Default,  and  not  as  a  Sum  due 
by  Tenure,  and  we  must  take  it  as  it  was  pleaded,  and  not  by  any  Imagination  out  of  the 
Plea. 

Secondly,  If  it  were  due  by  Tenure,  it  must  be  laid  upon  the  Lands  and  Tenements 
in  Certain,  and  not  personally  upon  the  Tenant,  because  upon  the  Contingency  it  will 
be  a  Sum  issuing  out  of  the  Lands. 

Thirdly,  This  could  never  grow  into  a  Custom,  because  upon  any  Alienation  of  Part 
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d  the  Lands,  or  any  Division  of  the  same  upon  Descent,  the  Sum  must  be  divided,  and 
could  not  remain  the  same  intire  and  uniform  Sum. 

This  was  the  Opinion  of  the  Court,  delivered  by  Lord  Chief  Baron  Gilbert. 

East  India  Company  against  Mathews.  [1726.] 
(See  the  Case  of  Sands  and  the  East  India  Company.) 

This  is  an  Information  exhibited  by  the  East  Iridia  Company  against  Thomas 
Malhetcs,  on  the  Statute  of  9  &  10  W.  III.  c.  44,  and  sets  forth,  that  the  Defendant 
between  the  first  oi  April  1722  and  first  of  Juti*  1724,  being  a  Subject  of  this  Kingdom, 
and  being  neither  Factor  nor  Agent,  or  Servant  of  the  said  Company,  or  thereunto 
licensed  by  the  said  Company,  nor  having  any  lawful  Authority,  did  trade  and  traffick 
adi&in  India  OrientaLi,  and  div^  other  Places  within  the  Limits,  where  none,  except 
the  said  Company,  their  FactorB,  Agents,  or  Serrants,  or  Persons  by  them  authorizcn, 
ought  to  exercise  any  Trade  or  Merchandize,  and  did  acquire  Goods  to  the  Value  of 
£3000  in  the  East  Indies,  and  other  Places  within  the  Limits  and  Time  aforesaid,  and 
the  said  Goods  did  put  on  Board  the  Lyon  [214]  and  Fancy  ;  which  said  Ships,  with 
their  Furniture,  valued  at  £5000,  and  with  these  Goods  so  put  on  Board,  did  trade, 
traffick,  and  adventure ;  the  Proceed  and  Effect  of  which  was  to  the  Amount  of  £1 5,000, 
for  which  Offence  they  claim  the  Forfeiture  of  the  said  Ships,  and  all  the  Proceed  and 
Effects  (A  the  same,  and  also  the  Sum  of  £6000,  being  double  the  Value  of  the  Goods. 

To  this  Information  the  Defendant  pleaded  Not  guilty,  as  it  was  tried,  and  a  special 
Verdict  was  found. 

That  on  the  23d  of  January  1720,  the  Defendant  Thomas  was  appointed  Com- 
mander erf  a  Ship  called  the  Lyon  Man  of  War,  and  three  other  Shi^  which  were  sent 
out  for  the  Security  of  the  Trade  of  the  East  India  Company  from  Pirates,  and  for  that 
Purpose  the  Defendant  receiTcd  several  Instructions  from  the  Lords  of  the  Admiralty, 
and  among  other  Things,  that  he  should  take  Care  that  neither  himself,  nor  any  of  the 
Officers  in  Company,  belonging  to  any  of  his  Majesty's  Ships  under  his  Command, 
should  take  on  Board  any  Goods  or  Merchandizes  upon  any  Pretence  whatsoever  (Gold 
and  Silver  only  excepted),  as  he  and  they  shoukL  answer  the  same  at  their  Peril ;  and  that 
on  the  Receipt  of  these  Instructions  the  said  Defendant  sailed  iTom  England,  for  the  East 
Indies  in  the  said  Man  of  War,  called  the  Lyon,  and  on  the  30th  of  March  1 721  arrived 
there,  and  that  after  his  Arrival,  being  neither  Factor,  Agent,  nor  Servant  unto  the  said 
C(»npany,  mxe  being  thereto  Ucensed  by  the  said  Company,  he  did  trade  with  the  said 
Ship  at  the  Eaxt  Indies,  and  other  Places  within  the  Limits,  in  the  Information  men- 
tioned, from  Port  to  Port  and  from  Place  to  Place,  and  acquired  Goods  to  the  Value  of 
£13,676, 175.  Qd.  and  that  the  said  Goods  were  shipped  on  Board  the  Lyon  Man  oi  War 
(Value  20)  within  the  Limits  aforesaid ;  and  whether  this  is  within  the  Act  is  the 
Question. 

In  order  to  consider  this  Case,  it  will  be  proper  to  look  into  the  State  of  Things,  at  the 
Time  of  making  this  Act. 

There  was  then  an  old  East  India  Company  incorporated  by  Charter,  but  the 
Charter  of  the  Crown  could  not  exclude  any  Person  to  and  from  the  East  Indies ;  for 
nothing  can  exclude  the  Subject  from  Trade  but  an  Act  of  Parliament. 

The  Crown,  at  the  Time  of  making  the  Act,  had  Occasion  for  two  Millions  of  Money 
for  carrying  on  the  War,  and  the  Act  is  a  Plan  for  raising  that  Sum  in  this  Manner. 

Books  are  to  be  laid  open  to  Subscribers  for  raising  these  two  Millions,  and  every 
subscribing  Person,  both  Subject  and  Foreigner,  is  to  have  an  Annuity  of  £i>  per  Cent. 
and  a  Fund  is  settled. 

Beddes,  such  subscribing  Persons  have  a  Right  to  Trade,  within  certain  Limits, 
exclusive  of  all  others,  from  the  Cape  of  Good  Hope  to  the  Streights  of  Magellan  ;  so  that 
the  new  Right,  purchased  by  Subscription  in  pursuance  of  the  Act,  is  a  Right  to  exclude 
ereiT  unsubscribing  Person. 

Those  that  have  ai^ed  for  the  Defendant,  do  admit,  that  the  Power  of  trading  to 
and  bom  the  Limits  is  taken  away  from  all  unsubscribing  Persons,  but  say  that  the 
Ba^t  ofTnding  Coastrways  [216]  witlun  the  Limits,  is  not  taken  away  by  this  Act,  that 
isaContf  Omissus,  and  not  within  the  Law ;  so  that  if  a  Man  does  not  pass  the  Limits,  or 
transport  any  Wares,  Commodities,  Coin,  or  Bullion  from  a  Place  out  of  the  Limits  to  a 
Place  within  the  Limits,  he  is  not  within  the  Letter  of  the  Law. 
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If  it  were  so,  that  the  Coast  Trade  were  a  Casus  Omissus  and  out  of  the  Letter  of  the 
Law,  I  could  not  construe  it  to  be  within  the  Intent,  for  that  were  to  torture  a  Penal 
Law,  by  excluding  it  in  Point  of  Construction ;  and  if  there  be  a  Casus  Omissus,  the 
Parties  concerned  in  Interest  had  better  apply  to  Parliament,  which  are  sitting  every 
Year,  than  for  the  Judges  to  stretch  the  Law  in  Point  of  Construction. 

So  that  the  Question  is  reduced  to  this,  Whether  the  Coast-ways  Trade  is  within  the 
Letter  of  the  Law  % 

Now  plainly  the  Cist  Section  does  grant  a  Coastman's  Trade  to  the  Subscribers,  as 
well  as  a  Trade  to  and  from  the  Limits ;  for  it  is,  that  they  shall  freely  traflick,  and  use 
the  Trade  of  Merchandise,  in  such  Places,  and  by  such  Ways  and  Passages,  as  are  already 
frequented,  found  out,  or  discovered,  or  which  hereafter  shall  be  found  out  or  discovered, 
and  as  they  severally  shall  esteem  and  take  to  be  fittest  or  best  for  them,  into  and  from 
the  East  Indies,  in  the  Countries  and  Porta  of  Asia  and  Africa,  and  into  and  from  the 
Islands,  Ports,  Havens,  Cities,  Creeks,  Towns,  and  Places  of  Asia,  Africa,  and  America, 
or  any  of  them  beyond  the  Cape  of  Bona  esperanza  to  the  Streight  of  Magellan,  where  any 
Trade  or  Traffick  of  Merchandize  is,  or  maybe  used  or  had,  and  to  and  from  every  of  them. 

Indeed  if  there  were  no  more  in  the  Act  than  this  Grant,  it  would  have  given  them 
no  more  than  what  they  had  as  Subjects  originally,  and  before  the  making  of  the  Act ; 
for  they  had  a  Power  of  trading  to  and  from  the  Lunits,  and  likewise  a  Power  of  trading 
Coast-ways ;  so  this  Case  is  only  Preparatory  to  the  81  Clause,  which  runs  thiut : 

That  such  Persons  or  Corporations  as  in  Pursuance  of  this  Act  shall  have  a  Right 
and  Power  to  trade  to  the  East  Indies,  and  other  the  Parts  aforesaid,  according  to  such 
Provisions,  Proportions,  and  Restrictions,  as  are  in  this  Act  contained,  and  subject  to  the 
Condition  or  Power  of  Redemption  beforementioned,  from  and  after  the  Date  of  the  said 
29th  of  October  1698,  shall  have  (sell),  use  and  enjoy  the  whole  and  sole  Trade  and  Traffick, 
and  the  only  Liberty,  Use  and  Privilege  of  trading,  trafficking  or  exercising  the  Trade 
or  Business  of  Merchandize  to  and  from  the  East  Indies,  and  other  the  Parts  aforesaid, 
according  to  such  Provisions,  vie.  to  and  from  all  the  Islands,  Ports,  Havens,  Cities, 
Towns  and  Places  within  the  Limits  aforesaid,  or  any  of  them,  as  shall  after  die  said  29th 
of  October  1698  be  visited,  frequented  or  haunted  by  any  other  of  the  Subjects  of  his 
Majesty,  his  Heirs  or  Successors,  during  such  Time  as  the  Benefit  of  Trade  hereby  given, 
or  intended  to  be  given  to  the  Subscribers  or  others,  as  aforesaid,  ought  to  continue  by 
Virtue  of  this  Act.  And  if  any  the  Subjects  of  his  Majesty,  his  Heirs  or  Successors,  of 
what  Degree  or  Quality  soever  they  be,  other  than  such  as  may  lawfully  go  and  trade 
to  the  East  Indies,  or  other  the  Parts  aforesaid,  by  Virtue  of  this  Act,  and  their  Factors, 
Agents  or  [216]  Servants  respectively  who  shall  be  employed  according  to  the  true 
Meaning  hereof,  shall  directly  or  indirectly  visit,  haunt,  frequent,  trade,  traffick,  or 
adventure  into  or  from  the  s&idEast  Indies,  or  other  the  Parts  beforementioned,  contrary 
to  the  true  Meaning  thereof,  all  and  every  such  Offender  and  Offenders  shall  incur  the 
Forfeiture  and  Loss  of  all  the  Ships  and  Vessels  which  shall  be  imployed  in  such  Trade, 
withth6Guns,TackIe,Apparel,andFumiture  thereunto  belonging;  andalsoalltheGooda 
and  Merchandize  laden  thereupon,  and  all  the  Proceed  and  Effects  of  the  same ;  and  also 
double  the  Value  thereof,  vur.  one  fourth  Part  thereof  to  such  Person  or  Persons  as  will 
seijse,  inform,  or  sue  for  the  same,  to  be  recovered  in  any  Court  of  Record  as  aforesaid  -. 
and  the  other  three  fourth  Parts  to  the  said  general  Society,  until,  c&c. ,  as  aforesaid ;  and 
after  the  erecting  (uniting)  thereof,  if  any  such  be,  then  to  the  Use  of  the  said  Company 
without  Account,  the  Charges  of  Prosecution  being  born  by  the  said  Society  or  Company, 
If  the  Gist  Clause  had  stood  alone  without  the  Blst,  it  would  have  been  no  Grant  at 
all ;  for  the  61st  would  have  granted  no  more  than  that  which  all  Subjects  had  before 
the  Making  the  Act ;  but  the  Slst  is  the  effectual  Clause  which  excludes  all  other 
Subjects,  in  as  large  Terms  as  the  61st  Clause  grants  the  whole  and  sole  Trade  to  and 
from  the  East  Indies,  and  to  and  from  all  the  Mands,  Ports,  Havens,  Cities,  Towns  and 
Places  within  the  Limits ;  and  then  came  the  Words  which  inflict  the  Penalty,  which 
say,  That  if  any  Person,  of  what  Degree  or  Quality  soever,  shall  directly  or  indirectly  visit, 
haunt,  frequent,  trade,  traffick,  or  adventure  to  and  from  the  East  Indies,  or  other  Parts 
aforementioned,  contrary  to  the  true  Intent  and  Meaning  thereof,  they  shall  incur  the 
Forfeiture,  e^c. 

So  that  the  Words  of  the  Law  do  as  well  extend  to  the  Trading  within  the  Limits,  as 
to  and  from  tlie  Limits  :  For  trade,  traffick  and  adventure  to  and  from  the  East  Indies 
and  other  Parts  aforementioned,  are  relative  Words,  and  relate  to  any  Island,  Port, 
Haven,  City,  Town  or  Place  within  tlie  Limits. 

I  cannot  see  how  plainer  Words  could  have  been  made  Use  of,  both  to  grant  a  Coast- 
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ways  Tade  to  the  SubBcribera,  and  to  exclude  all  other  Subjects  from  it.  And  indeed 
the  Grant  would  have  been  nothing  if  the  Exclusion  had  not  been  equal  and  parallel  to 
the  Grant ;  for  the  Subscribers  would  hare  no  more  than  they  had  before,  if  all  other 
Subjects  had  not  been  excluded  ;  and  so  it  was  necessary  to  pen  the  exclusive  Clause  in 
these  strong  Terms,  in  order  to  make  the  Grant  itself  any  Way  efiectuaJL 

There  is  another  Clause  that  manifests  the  same  Intent ;  I  cannot  say  it  makes  it 
plainer,  for  no  Words  could,  I  think,  be  plainer,  and  that  is  Clause  83.  Provided  also, 
and  be  it  enacted  by  the  Authority  aforesaid.  That  nothing  in  this  Act  shall  extend,  or  be 
ooDStrued  to  extend,  to  hinder  and  restrain  the  Governor  and  Company  of  Merchants  in 
London,  trading  into  the  East  Indies,  to  continue  to  Trade  within  the  Limits  aforesaid, 
until  the  29th  of  Jkomher  1701,  any  Thing  in  this  Act  contained  to  the  contrary 
notwithstanding. 

[217]  By  this  Clause  it  is  plain,  That  the  old  East  India  Company  were  excluded  from 
&  Coast-ways  Trade  after  the  Time  appointed ;  for  though  they  had  a  Settlement  under 
the  King's  Charter,  and  had  Effects  in  the  East  Indies,  yet  they  could  not  make  any 
Advantage  of  the  Effects  after  the  Time  limited. 

And  u  the  Act  excluded  them  from  a  Coast-ways  Trade,  to  be  sure  it  must  be  designed 
to  exclude  all  other  Perstms  whatsoever. 

Those  that  argue  for  the  Defmdant  axeas  from  the  intermediate  Clauses  between  the 
filst  and  Slst^  And  they  say  that  every  Person,  that  subscribes  £100  shall  have  Power 
to  sdl  £100  in  Goods,  Wares  and  Commodities,  or  Coin,  within  the  Limits. 

This  is  the  61st  Clause  ;  and  indeed  all  the  rest  of  the  Clauses  go  upon  the  Supposi- 
tion, that  any  Person  that  would  Trade  to  the  East  Indies  would  freight  his  Ship  with 
Commodities,  and  not  go  out  empty  to  carry  on  a  Coast-ways  Trade  :  For  no  Man  in  his 
Wits,  that  ever  traded  to  the  East  Indies,  would  carry  on  a  Trade  in  such  Manner  ;  for 
that  would  be  to  lose  the  Profita  of  his  outward  Voyage. 

But  certainly  any  subscribing  Person,  that  had  carried  out  £100,  might  make  the  best 
<rf  it  by  a  Coast-ways  Trade  :  For  otherwise,  if  he  had  not  found  a  Market  for  the  Com- 
modities at  one  Haven  or  Port,  he  could  not  carry  them  to  another.  For  if  the  Act  were 
interpr^;^,  that  the  Subscriber  was  to  carry  the  Commodities  from  a  Terminus  a  quo 
without  the  Limits,  to  a  Terminus  ad  quem  within  the  Limits ;  and  that  was  the  whole 
Power  given  to  the  Subscriben ;  then  if  a  Subscriber  could  not  find  a  Market  in  one 
Port,  be  could  not  carry  them  to  another ;  it  would  be  the  most  absurd  Construction 
of  the  Act  that  could  be. 

So  if  a  Subscriber  of  £1 00  had  carried  out  a  Cargo  of  that  Value  from  a  Place  out  of 
the  Limit,  and  within  the  Limit  the  Ship  should  meet  with  a  Storm,  and  it  were  necessary 
to  lighten  the  Ship  by  throwing  the  Cargo  over  board,  no  Man  will  say  but  that  he  may 
take  in  G^xxla  to  freight,  or  take  up  Goods  on  Credit  to  the  Value  of  £100,  that  any 
Person  might  do  before  the  Act,  and  the  Subscribers  too  had  the  same  Power  and  Liberty 
of  the  Act  made. 

And  whatever  Power  the  Subscribers  had  after  the  Act,  they  were  by  the  Act  to 
have  and  enjoy  the  same,  exclusive  of  all  other.  For  if  a  Subscriber  might  carry  on  a 
Coast-ways  Trade,  as  they  that  ai^e  for  the  Defendant  must  admit,  he  must  by  the  Slst 
dause  enjoy  it  sole  and  separate,  and  exclusive  of  any  unsubscribing  Subject. 

Indeed  the  Slat  Section,  that  b^ins  to  settle  the  Proportions,  says.  That  Persons 
subscribing  shall  not  ship,  lade,  or  put  on  Board,  to  or  for  the  East  Indies,  or  other  Parts 
within  the  Limits  aforesaid,  from  England  or  any  other  Country  or  Place  whatsoever, 
any  Goods  of  greater  Value  than  as  in  the  Act  is  expressed,  viz.  That  he  that  has  sub- 
scribed £100  shall  and  may  ship,  lade,  and  put  on  Board  yearly  for  the  &aid  East  Indies, 
or  Parts  within  the  Limits  aforesaid,  Goods,  Wares  and  Merchandizes  that  shall  amount 
tothe  Valueof  £100,  sothat  tho'in  this  Clause  the  Terminus  ad  quemiaih^East  Indies, 
or  a  Place  within  the  Limits,  yet  the  Terminus  a  quo  is  England,  or  an^  [218]  Country 
whatsoever,  which  comprehends  all  Places,  either  within  the  Limits  or  without. 

So  when  the  Oath  is  limited  in  the  64th  Clause,  they  are  to  swear  not  to  ship,  or 
oose  to  be  sent  Irom  England,  or  any  other  Country,  to  the  East  Indies,  or  other  Places 
within  the  Limits,  any  Goods  of  a  greater  Vadue  thaa  such  as  they  may  lawfully  send. 

Here  the  Terminus  a  quo  is  left  at  hurge ;  for  the  Goods  may  be  shipped  from  any 
Country,  either  within  the  Limits  or  without. 

So  that  the  penning  of  these  Clauses  does  comprehend  a  Coast-ways  Trade,  as  well  the 
Trade  from  Places  without  the  Limits,  as  to  Places  within  ;  and  the  Terminus  a  quo  is 
left  at  large,  that  it  may  comprehend  all  Sorts  of  Trade  whatsoever. 

Indeed  the  66th  Clause  says,JThat  every  Person  that  shall  send  any  Goods  to  the 
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East  Indies,  or  other  Parts  within  the  Limits,  Bhall  enter  the  Quantity  and  Value  of  such 
Goods  in  a  Book,  and  likewise  the  Name  of  the  Ship  and  Commander. 

Now  'tis  argued,  that  no  Subscriber  could  carry  on  a  Coaat-ways  Trade,  because  he 
could  not  be  able  to  make  these  Entries. 

indeed  the  Law  is  here  adapted  to  the  common  Manner  of  the  Trade ;  for  no  Sub- 
scriber that  was  fitting  out  a  Ship,  would  carry  her  out  empt^  to  the  East  Indies,  in 
otder  to  freight  her  there.  The  Law  does  not  suppose  any  Thmg  so  absurd,  as  that  he 
would  lose  the  Profit  of  his  outward-bound  Yoyaee. 

But  there  is  no  Doubt,  that  if  any  Person  had  by  Storms  lost  the  Cargo  of  his  Ship, 
he  might  take  Goods  to  freight,  to  the  Value  of  his  Subscription,  within  the  Limits  ;  and 
if  he  enter  such  Goods  ex  post  facto,  he  would  be  within  the  Equity  of  the  Law  ;  For  the 
Statute  does  not  put  any  Cases  upon  particular  Accidents  ;  but  the  Regulation  of  the 
Proportion  is  adapted  to  the  general  Course  of  Trade  ;  that  is,  to  carry  out  Goods  to  the 
East  Indies,  and  not  meerly  to  take  in  Goods  to  freight  there. 

But  the  Regulation  of  Subscribers  in  this  Manner,  by  these  Entries,  can't  induce  a 
Consequence  that  the  Coast-ways  Trade  is  not  within  the  Act,  since  it  is  within  the 
express  Letter  of  the  Law  as  aforesaid. 

And  if  a  Man  were  to  Trade  with  Goods,  to  the  Value  of  £100,  from  a  Place  without 
the  Limits  to  a  Place  within  the  Limits,  he  must  be  obliged  to  unload  at  some  one  Place, 
to  make  his  Market  there,  in  Case  the  Subscriber  was  excluded  from  making  the  beet  of 
his  £100  by  a  Coast-ways  Trade  within  the  Limits. 

From  all  which  it  is  plain,  that  the  sole  Coast-ways  Trade  is  by  this  Act  sold  to  the 
Subscribers,  as  well  as  the  Trade  to  and  from  the  East  Indies. 

It  has  been  likewise  ai^ed  for  the  Defendant,  that  12  Car.  cap.  18,  concerning 
Navigation,  is  of  as  large  Extent  as  the  Act ;  and  yet  it  did  not  comprehend  a  Coast- 
ways  Trade.  That  no  Goods  or  Commodities  whatsoever,  shall  be  imported  into,  or 
exported  out  of  any  Lands,  Islands,  Plantations  or  Territories,  but  in  English-hnWt  Ships, 
and  whereof  the  Master  and  three  fourth  Parts  are  English. 

This  Act  did  not  comprehend  the  Coast-ways  Trade ;  for  7  &  8  W.  3,  c  23,  was  forced 
to  be  enacted  to  prevent  this  Abuse  in  a  Coast{219]-wa^  Trade,  which  enacts,  That 
no  Goods  shall  be  exported  or  imported  into  imy  Part  or  Place  in  the  said  Colonies  or 
Plantations,  but  in  En^ishAxyxAt  Snips. 

But  the  Answer  is  very  plain  ;  for  indeed  12  Car.  did  not  comprehend  a  Coast-ways 
Trade  of  the  Plantations  ;  for  the  Goods  were  carried  from  one  Port  to  another,  within 
the  same  Plantation,  and  though  the  Goods  are  imported  and  exported,  yet  they  are  not 
exported  from  the  Plantations. 

As  if  Goods  are  carried  from  Portsmouth  to  London,  Coaat-ways,  though  the  Goods 
are  exported  and  imported,  yet  they  are  not  exported  from  England. 

So  the  Word  Plantations,  in  the  Statute,  is  a  general  Name  :  And  though  Goods  are 
carried  there,  from  one  Port  to  another,  yet  they  are  not  exported  from  the  Plantations. 

But  there  is  no  arguing  from  the  Words  of  one  Statute  to  another,  unless  the  Words 
were  exactly  the  same,  because  the  Difference  of  the  Words  will  alter  the  Sense  and 
Intent  of  the  Law. 

And  it  is  not  right  Reasoning  to  say.  That  because  (as)  the  12  Car.  is  so  penn'd,  as 
not  to  prohibit  a  Coaat-ways  Trade,  in  Foreign-built  Ships,  within  the  Plantations, 
that  so  the  9  &  10  W.  3  does  not  give  a  sole  Coast-ways  Trade  to  the  Subscribers  within 
the  Limits,  where  the  Language,  the  Penning,  the  Sense  and  Signification  of  the  Words, 
and  Intent  of  the  Statute,  is  perfectly  different ;  for  no  Subject  by  the  Act  is  directly 
or  indirectly  to  visit,  haunt,  frequent,  trade,  traffick,  or  adventure,  into  or  from  the 
said  East  Indies,  or  other  the  Parts  aforemention'd. 

As  the  Words  are  not  the  same  in  any  Particular,  so  there  is  no  Similitude  between 
them. 

The  Statute  of  Car.  respects  the  Thing ;  this  Statute  respects  the  Person. 
It  is  penned  in  as  strong  a  Language  as  I  think  is  possible  to  be  used,  to  forbid  all 
Sul^ects  all  Manner  of  TracQng  withio  the  Limits. 
There  is  no  Ambiguity  in  the  Words. 

I  don't  see  how  they  can  be  tortured,  or  represented  in  any  Manner,  to  let  a  Subject 
into  a  Coast-ways  Trade. 

The  sole  Trade  is  granted  to  the  Subscribers ;  they  are  to  execute  it  in  the  Manner 
theythink  proper. 

The  Subscribers  before  the  making  of  this  Statute  had  a  Right  to  Trade  Coast-ways. 
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By  their  Subecription,  in  Pureuance  of  this  Statute,  they  have  the  sole  Right  of 
Tradmg  Coast-ways,  and  excluding  all  others ;  so  that  which  was  before  the  general 
Right  of  all  Subjects,  became  the  Property  of  the  Subscribers  by  this  Act. 

Whatever  the  Law  granted  to  them,  it  excluded  all  other  Persons  from  it. 

And  the  exclusive  Words  are  penned  in  the  most  forcible  Manner,  and  in  the  most 
fignificant  Lan^age,  to  exclude  all  other  Subjects  from  Trading  within  the  Limits. 

And  it  is  highly  probable,  that  this  Act  of  the  East  India  Company  being  made 
after  the  7  &  8  W.  S,  which  makes  Use  of  these  Words,  That  they  shall  not  carry  Goods 
fiDin  one  Port  or  Place  to  another  [220]  ^ort  or  Place  in  the  said  Colony ;  so  in  this 
nibsequent  Law  they  thought  it  enough  to  say  in  general,  that  no  Subject  should 
eany  Goocb  within  the  Limits,  but  into  or  from  any  (^reek.  Haven,  Port,  or  City  within 
thesamft 

DosoHUS  Bex  versus  Mann  and  others. 
Jan.  28, 1726. 

Mr.  Slrange's  Argwmnt  in  the  Exchequer  for  the  Defenda/nis. 

Lord,  It  is  truly  said.  That  this  is  a  Matter  that  very  much  concerns  the  Crown 
in  Point  of  Revenue,  and  that  your  Lordships  will  at  all  Times,  and  upon  all  Occasions, 
take  a  particular  Care  of  the  Pterogative  of  the  Crown  :  But  I  humbly  hope  I  may  be 
admitted  to  observe  at  the  same  lime,  that  this  is  a  Case  too  wherein  the  Propertjr 
of  all  the  Subjects  of  England  is  very  highly  affected ;  for  I  am  bold  to  say,  that  if 
the  Practice  which  is  now  contended  for  be  allowed  to  prevail,  no  Man  can  be  safe  in 
transacting  with  another,  who  haa  any  Thing  to  do  with  the  Money  of  the  Crown. 

My  Lord,  the  Case  has  been  fairly  opened  by  Mr.  Bootle,  as  it  stands  upon  the  Record ; 
and  as  to  the  Objection,  that  we  are  improper  to  take  Advantage  of  Antedating  the 
Extent  upon  a  Plea,  as  averring  against  the  Record,  which  imports  it  to  have  issued 
OQ  the  6tn  of  Jvly,  I  must  own  I  am  a  little  surprized  to  find  that  Matter  so  strongly 
imigted  on,  after  what  has  ah-eady  passed  in  this  Cause. 

It  is  in  the  Memory  of  every  Body  who  attends  this  Court,  how  much  we  pressed 
to  have  this  Writ  superseded,  as  a  Writ  that  had  irregularly  issued ;  and  we  then  offemd 
the  Distinction  between  an  erroneous  and  an  irregular  Proceeding ;  that  the  one  may 
be  taken  Advantage  of  by  a  Writ  of  Error,  or  by  Plea ;  and  that  the  other  depended 
upon  the  Practice  of  the  Court,  and  was  proper  to  be  redressed  at  my  Motion ;  but 
the  Court  being  of  Opinion  that  we  might  have  Advantage  of  this  Matter  on  a  Plea, 
re  acquiesced  accordingly  :  And  having  now  pleaded  it,  in  Consequence  of  that  Opinion, 
it  is  very  extraordinary  now  to  see  how  the  Argument  is  turned  upon  us.  On  the 
other  Side,  when  we  moved  on  the  Insularity,  we  were  told  by  them.  It  was  a  Matter 
we  might  have  the  Advantage  oi  by  Rea ;  and  now  we  have  pleaded  it,  they  object 
against  it  for  that  very  Reason. 

My  Lord,  in  Lut.  332  ;  1  Leo.  173  ;  1  Sid.  273,  there  are  Instances  of  these  Aver- 
mmts,  that  Writs  did  not  Issue  till  a  Day  subsequent  to  ^e  Teste.  I  can't  say  the 
Judgment  of  the  Court  is  either  Way  upon  these  Cases ;  but  since  in  this  Case  the 
Court  have  already  given  their  Opinion,  that  this  was  a  Matter  pleadable,  I  don't  think 
mjielf  any  otherways  concerned  to  answer  this  Objection. 

If  I  rightly  apprehend,  the  Design  of  the  Court,  in  refusing  to  relieve  us  on  a  Motion, 
was  in  Order  for  a  more  solemn  Determination  of  a  Point  of  this  prodigious  Consequence ; 
and  since  this  was  a  Method  not  invented  by  us,  but  prescribed  by  the  Court,  in  Order 
to  bring  that  Point  upon  the  Stage,  I  little  expected  to  hear  a  Matter  of  Form  insisted 
on,  when  I  apprehended  we  should  be  confined  to  the  Merits  of  the  Question ;  and  as 
it  was  brought  before  the  Court  upon  Record  with  [221]  that  only  View  we  must  rel^ 
upon  the  Justice  of  the  Court,  that  we  shall  suffer  no  Prejudice  by  the  putting  this 
Question  into  the  one  or  the  other  Method  of  Determination. 

Taking  it  too  for  granted,  that  we  are  properly  before  the  Court  on  this  Plea,  I 
dall  beg  Leave  to  ofier,  That  Mr.  Attorney  having  demurred  to  the  Plea,  he  has  thereby 
admitteo  all  the  Facts  contained  in  our  Plea,  viz.  That  in  Reality  the  Extent  did  not 
«ue  till  the  5th  of  October ;  before  which  there  had  been  a  regular  Commission  of 
Bankruptcy  and  Assignment.  And  that  this  is  a  Bar  to  the  Extent,  appears  from  Capet's 
Case,  2  Show.  480,  where  a  prior  ComnuBsion  of  Bankruptcy  and  Assignment  was 
beld  a  good  Plea  to  the  Extent. 
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So  2  Ro.  Ab.  158,  G.  2,  where  a  Subject  extended  Lands  and  Goods,  and  after  Seisure, 
but  before  a  Liberate,  there  came  a  Prerogative  Writ,  and  which  had  Place,  because 
there  was  not  an  actual  Liberate  :  But  in  that  Case  it  is  not  pretended  it  would  have 
avoided  the  Subject's  Ext6nt,  in  case  there  had  been  a  compleat  Execution,  as  in  Dy.  61. 

That  these  Writs  Bsued,  tested  in  the  Vacation,  is  a  Fact  Nobody  will  deny.  Your 
Lordships  Eecords  afford  us  a  thousand  Instances  of  that  Nature,  and  none  of  them 
bear  Test  before  the  Fiat,  except  in  one  only  Instance,  which  I  shall  account  for  by  and 
by.  That  in  Capel's  Case  was  Tested  the  24th  of  Ikcember,  which  must  necessarily 
be  out  of  Term. 

But  then  it  is  objected,  That  the  Subject's  Execution  bears  Test  the  last  Day  of  the 
preceding  Term,  and  that  at  Common  Law  the  Goods  were  bound  from  that  Time ; 
and  why  then,  say  they,  should  the  Orown  be  in  a  worse  Condition  than  the  Subject  i 
especifdly  since  it  must  be  admitted,  that  the  Crown  is  not  bound  by  the  Statute  of 
Frauds  and  Perjuries  ? 

To  this  I  answer,  That  there  is  a  very  material  Difference  between  the  Case  of  the 
Crown  and  that  of  the  Subject.  The  Subject,  it  Is  true,  has  hia  Writ  Tested  the  last 
Day  of  the  preceding  Term,  because  he  has  run  through  the  whole  Course  of  a  judical 
Proceeding ;  and  his  Cause  was  ripe  for  Execution  at  that  Time,  and  he  can  have  no 
Process  tested  out  of  the  Term :  Whereas  the  King,  by  his  Prerogative,  may  have 
Execution  awarded  out  of  Term,  and  that  in  the  first  Instance  ;  and  if  he  has  an  im- 
mediate Execution  upon  that  Award,  he  is  not  in  a  worse  Condition  than  the  Subject, 
nay,  he  is  in  a  much  better ;  for  the  Subject  mugt  stay  till  the  next  Term,  if  his  Cause 
was  not  ripe  for  Execution. 

And  tnis  differs  it  from  the  Case  of  a  Certiorari,  made  out  in  Vacation,  t«sted  the 
last  Bay  of  the  preceding  Term,  when  there  is  a  Neoessi^  to  test  it  in  Term-Thne,  it 
not  being  a  Prerogative  Writ :  And,  besides,  it  is  of  no  donsequence  in  the  Case  of  a 
Certiorari,  which  removes  all  Orders,  though  after  the  Teste,  bo  as  they  be  before 
the  Return. 

And  I  take  the  true  Reason  why  this  is  not  provided  against  by  the  Statute  of  Frauds, 
is,  that  it  was  not  a  Practice  so  much  as  thought  of  at  that  Time :  It  was  certainly 
a  Case  within  equal  Mischief.  No  Doubt  but  there  have  been  many  Occasions  to 
antedate  Extents  before  [222]  this  ;  and  the  never  doing  it  till  now,  is,  according  to 
Littleton,  a  strong  Argument  against  the  Legality  of  amag  it  at  all.  Capel's  Case 
cited  before,  was  2  Jac.  2  [1686-87],  and  even  then  there  was  no  Thought  that  it  might 
have  been  tested  backwards,  so  as  to  over  reach  the  Assignment ;  though  every  Body 
knows  Matters  of  Pren^tive  went  very  high  at  that  Time.  And  as  this  is  a  Novelty 
in  Law  and  Practice,  I  beg  Leave,  in  the  next  Place,  to  consider  a  little  what  will 
be  the  Consequence  of  it. 

The  Goods  will,  without  Question,  in  the  Case  of  the  Crown,  be  bound  from  the 
Award  of  the  Execution,  according  to  Sir  Gerard  Fleetwood's  Case,  8  Co.  171.  Now 
the  Award  of  Execution  is  in  Point  of  Time  the  Test  of  the  Writ :  So  that  all 
Transactions  by  the  Bankrupt,  all  Sales  bona  fide,  for  a  valuable  Consideration,  and 
all  Payments  by  them  made  in  the  W^ay  of  Trade,  between  the  6th  of  Jidy  and 
the  ^d  of  Decemher,  will  be  avoided,  which  will  introduce  great  Confusion. 

By  Law  the  King's  Execution  relates,  as  to  Land,  to  the  Time  of  becoming  in 
Debt  to  the  King  ;  and  as  to  Goods,  from  the  Award  of  Execution ;  but  by  this  Means 
it  must,  as  to  Goods,  be  made  to  relate  to  a  Time  precedent,  even  to  the  being  in  Debt ; 
for  a  Debt  may  be  contracted  in  the  Vacation :  So  that  the  ^ecution,  according 
to  this  new  Practice,  shall  issue  before  any  Debt ;  whereas  the  Process  is  to  be  awarded 
for  the  Debt,  and  must  recite  the  Bond  entered  into  to  the  Crown.  In  this  Case  indeed 
it  was  four  Days  old  at  the  Test  of  the  Writ :  But  what  an  Absurdity  will  it  be.  if  it 
should  happen  to  bear  Date  after  the  Term,  which  may  be  the  Case  ?  It  lias  been 
thouglit  a  little  hard  to  make  it  relate  as  to  Lands,  to  the  being  in  Debt,  which  Debt 
could  not  appear  to  a  Purchaser  ;  but  it  will  be  much  harder,  if  it  be  suffered  to  relate 
to  a  Time  before  the  being  in  Debt. 

My  Lord,  the  Practice  of  every  Court  is  the  Law  of  that  Court ;  and  it  has  been 
so  strictly  adhered  to,  tliat  in  the  Case  of  Bewdly,  a  Practice  of  seven  Years  only  was 
allowed  to  prevail  agajnst  the  e]ror8S8  Words  of  an  Act  of  Parliament. 

I  would  too  consider  this  Writ,  in  the  next  Place,  upon  the  Practice.  And  the 
33  H.  8,  0.  39,  sect.  35,  that  Act  says.  That  the  King's  Process  shall  be  preferred,  and 
he  first  shall  have  Execution :  So  always  that  the  King's  said  Suit  be  taken  and  com- 
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meoced,  or  Process  awarded  for  the  said  Debt,  at  the  Suit  of  the  King,  before  Judgment 
giren  for  the  said  other  Person. 

Upon  this  Act,  I  take  it,  the  Suit  must  be  said  to  be  then  taken  and  commenced, 
vhen  the  first  Step  is  made  towards  the  Proceeding  to  Bxecution.  Now  the  first 
Step  to  be  taken,  is  to  procure  the  Fiat  of  a  Baron ;  and  then  it  is  in  Fact  that  the 
Process  is  awarded :  So  upon  the  Foot  of  the  Act  of  Parliament  this  was  not  a  Suit 
taken  or  commenced,  or  a  Process  awarded,  till  the  Assignment  of  the  Defendant 
had  taken  Place.  The  Court  will.  I  apprehend,  take  Notice  of  its  own  Practice  :  And 
therefore  since  it  appears  upon  the  Record  that  there  was  no  Fiat  till  the  5th  of  October, 
the  Court  will  take  Notice  that  such  a  Writ  as  this  could  not  i^ue  according  to  the 
Course  of  the  Court ;  and  then,  whether  we  can  be  admitted  to  say,  that  in  Fact  it 
imied  at  a  Day  [223]  subsequent  to  the  Test,  will  not  be  material,  since  it  appears 
to  the  Court  to  be  so,  without  our  Averment. 

My  Lord,  I  did  mention  before  that  there  had  been  one  Instance  of  antedating 
an  Extent,  and  that  it  was  the  Case  of  the  Attorney  General,  and  quashed  in  1713. 
There  the  Fiat  was  the  24th  of  February,  and  the  Writ  taken  out  upon  it  was  tested 
the  last  Day  of  the  preceding  Term,  which  was  the  12th  of  February  ;  and  after  great 
Consideration,  and  Search  of  Precedents,  that  Writ  was  set  adde  on  Account  of  the 
Norelty  and  Consequences  of  such  a  Practice. 

So  that  as  to  Precedents,  your  Lordship  will  consider  how  the  Case  stands  with 
Regard  to  them  :  Here  is  a  new  Sort  of  Writ  ti^en  out,  and  the  only  Instance  of  such 
a  Writ  is  an  Instance  wherein  it  was  set  aside  ;  they  who  would  introduce  this  Practice 
are  to  justify  it  by  Precedents,  and  we  say  there  are  none  on  that  Side,  but  that  every 
Extent  which  bears  Test  in  Vacation,  is  a  strong  Precedent  in  our  Favour,  since  if 
it  might  have  been  tested  in  the  precedent  Term,  it  is  impossible  to  think  so  great 
an  Advantage  would  not  be  taken  by  such  learned  and  eminent  Men  as  are  employed  for 
the  Crown. 

If  this  be  a  Prerogative,  it  is  like  all  others,  to  be  proved  by  Usage  ;  and  that  there 
is  no  Pretence  of  Usage  to  support  it,  is  clear.  If  the  Crown  has  engaged  by  Magna 
Charia  not  to  run  upon  the  Subject,  nisi  per  Legem  terra,  let  them  shew  us  the  Lex 
terrcB,  by  which  this  extraordinary  Proceeding  is  to  be  warranted. 

My  Ix>rd,  There  having  been  so  great  an  Alteration  in  this  Court  since  the  Time 
oi  the  Motion,  it  may  not  be  improper  to  mention  what  seemed  to  be  the  Opinion 
(rf  the  Court,  as  to  the  Merits  of  this  Question.  The  Lord  Chief  Barons  Bury  and 
Montague  were  both  of  Opinion  the  Writ  was  illegal,  and  would  have  suspended  it ; 
Price  and  Page  indeed  were  for  having  it  pleaded  :  But  I  did  not  observe,  that  the 
Opinion  of  either  of  them  was,  that  the  Writ  was  right. 

My  Lord,  I  humbly  apprehend  your  Lordship  will  consider  this.  Extent  on  the 
Foot  it  stood  on  the  6th  of  July,  when  the  Bond  was  but  four  Days  old  ;  and  if  at 
that  Time  there  was  no  Ground  for  this  Proceeding,  surely  it  is  not  to  be  supported 
by  .Matter  ez  post  facto,  by  a  mere  Relation  or  Fiction  of  Law,  without  Precedent, 
to  devest  a  Right  which  has  been  once  legally  vested. 

For  this  Purpose  I  beg  Leave  to  mention  a  Case  that  was  in  B.  B.  Trin.  4  Geo.  I. 
[1718J,  Waring  and  Det^rry :  There  a  Landlord,  who  had  Rent  due  to  him,  died 
Intestate ;  after  which  the  PlaintifE  in  Action  sued  out  Execution  against  the  Defendant, 
vho  was  Tenant,  and  levied  the  Debt  upon  him  ;  after  this  Administration  was  com- 
mitted to  J.  S.,  who  thereupon  came  into  the  Court,  and  moved  for  a  Rule  on  the 
Sheriff,  to  pay  him  a  Year's  Rent  out  of  the  levied  Monies,  pursuant  to  the  8  Ann. 
c.  17,  urging,  that  tho'  he  was  no  Administrator  at  the  Time  of  serving  the  Execu- 
tion, yet  as  soon  as  tlie  Administration  was  committed,  it  had  Relation  to  the  Deatli 
of  the  Intestate,  and  he  might  bring  Trover  for  Goods  taken  between  the  Death  of 
the  Intestate  and  Commission  of  tho  Administration  :  But  the  Court  held,  that  Re- 
Utions,  which  are  but  Fictions  of  Law,  should  never  devest  any  Riglit  legally  [224]  vested 
in  another,  between  the  Death  of  the  Intestate  and  the  Commission  of  Administration ; 
snd  the  Plaintiff  in  the  Action  having  duly  served  his  Execution  before  the  Adminis- 
tntor  had  a  Right  to  demand  his  Rent,  it  was  not  reasonable  the  Plaintiff  should  be 
defeated  by  any  Relation  whatsoever.  They  did  not,  in  that  Case,  deny  the  Authorities 
which  give  the  Administrator  Trover  by  Relation ;  but  went  on  a  Distinction,  that 
will  govern  this  Case,  between  Relations  that  are  to  defeat  lawful  Acts,  and  such  as 
tie  to  punish  those  that  are  unlawful. 

An  objection  was  taken,  that  we  should  not  have  Oyer  of  the  first  Writ ;  but  if  your 
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Lordship  pleases  to  cast  your  £ye  upon  the  Writ  itself,  you  will  find  it  is  indoxaed  upon 
it,  and  m»de  Fart  of  the  Record  in  the  Case ;  it  is  marked  at  the  Bottom  of  the  Writ. 

But  they  were  so  sensible  of  the  Absurdity  of  the  Fiat  in  October  for  a  Writ  that  issued 
in  July,  that  in  this  particular  Instance  they  have  deviated  from  the  common  Form, 
and  have  modestly  indorsed  it  upon  the  Back  of  tlie  Writ. 

The  Traverse  is  objected  to,  That  it  is  to  put  the  Matter  of  Law  in  Issue.  But 
surely  that  is  no  new  Thing  :  Where  Matter  of  Fact  and  Matter  of  Law  are  intermixed, 
it  was  necessary  to  put  the  Matter  of  Bankruptcy  and  the  As^gnment  in  Issue ;  and 
as  we  pleaded  to  the  Inquisition,  we  must  traverse  that  which  is  the  Point  of  it. 

Upon  the  whole  too  it  is  certain  that  his  Majesty  has  many  great  and  valuable 
Privileges  and  Prerogatives,  and  may  he  live  long  to  enjoy  them  in  their  full  Extent : 
our  own  Experience  of  the  Happiness  of  his  Government  may  assure  us,  that  he  himself 
designs  only  to  make  the  Law  of  the  Land  the  Measure  of  his  Actions :  And  it  is  a 
Pleasure  to  observe,  that  this  single  Attempt  to  stretch  his  Prerogative  beyond  its 
Bounds,  proceeds  only  from  a  private  Dispute  between  two  Co-Obligors  in  the  same 
Bond  to  the  Crown,  and  wherem  'twas  necessary  to  make  Use  of  his  Majesty's  Name, 
though  he  is  not  concerned  in  Interest.  It  is  one  Article  of  the  Bill  of  Rights,  that 
the  late  King  James  had,  under  Pretence  of  Prerogative,  levied  Money  on  his  Subjects 
in  other  Manner  than  was  warranted  by  the  Laws  of  the  Land ;  and  yet  it  does  not 
appear  that  the  Practice  now  set  up  was  attempted  even  in  that  Reign :  And  I  am 
sure  that  we  now  Uve  in  Times  so  much  happier  than  those,  that  it  will  be  sufficient 
to  confute  this  Doctrine,  if  we  only  shew,  as  I  have  already  done,  that  this  is  an  un- 
pncedenled  Attempt  to  stretch  the  Prerogative  of  the  Crovm  to  the  Subversion  of  the 
Liberties  and  Properties  of  the  Svbject. 

Bridges  conira  Mitchell.  [1726.] 
Where  20  Years  Acquiescence  bars  Accoimts  between  Merchants. 

A  Bill  was  for  an  Account  by  Plaintiff,  a  Merchant,  against  the  Defendant  another 
Merchant,  who  was  his  Partner.  The  Defendant  pleads.  That  the  Dealings,  concerning 
which  the  Plaintiff  prays  an  Account,  were  transacted  above  20  Years  before  the  BiD 
brought,  and  pleads  such  Acquiescence  without  Suit,  and  also  the  Statute  of  Limitations, 
21  Jctc  1,  c.  16,  in  Bar  of  the  Account. 

[225]  Per  Cur\  Forbearance  of  Suit  for  20  Y^ears  will  in  Equity  be  a  good  Bar, 
though  in  a  Demand  by  one  Merchant  upon  anotiier. 

Secondly,  It  is  not  necessary  in  the  Answer  for  the  Defendant  to  aver  his  having 
not  promised  within  six  Years  to  Account,  tC'c.,  unless  such  Promise  is  particularly 
charged  in  the  Bill,  as  was  resolved  inter  BodvU  and  the  Bishop  of  Meath  in  this  Court  ; 
and  further,  that  though  the  Statute  has  been  always  construed  to  except  Accounts 
open  between  Merchant  and  Merchant,  yet  that  is  to  be  understood  with  this  Dis- 
tinction, that  if  open  Accounts  be  by  subsequent  Acts  continued,  they  are  not  barred 
by  the  Intervention  of  such  Length  of  Time  from  the  original  Transaction ;  but  if 
such  an  Account  is  by  the  Complainant  deserted,  then  in  such  Case  it  is  barred. 

And  held  the  Defendants  Plea  good. 

Hanson  and  Fielding.  [1726.] 

Of  Exemptions  from  Tithes. 

A  Bill  was  brought  by  an  Impropriator,  claiming  under  a  Grant  from  the  Crown, 
after  the  Dissolution  of  the  Religious  Houses,  for  the  Tithes  of  Corn,  Grain,  Wool  and 
Lamb,  for  the  Year  1 723.  Defendants,  as  to  the  Tithe  for  Wool  and  Lamb,  say  they  are 
Lessees  of  the  Vicar  of  Austis,  and  that  the  small  Tithes  did  not  belong  to  the  Mother 
Church,  but  were  received  by  the  Chaplain  of  Austis,  long  before  the  Dissolution  of 
Religious  Houses,  and  that  after  they  came  into  the  Hands  of  the  Crown  they  were 
also  injoyed  distinctly  ;  as  to  the  Tithes  of  Corn  and  Grain,  they  say,  that  the  Lands 
were  formerly  Part  of  the  Possessions  of  the  Hospitallers  of  St.  Jchn  of  Jerusalem, 
and  that  their  Lands  were  discharged  from  the  Payment  of  Tithes,  while  they  continued 
in  their  own  Manurance  and  Occupation  \  that  their  Lands,  by  Virtue  of  some  Acts  of 
Parliament  (27,  31,  32  Hen,  VIII.),  were  vested  in  the  Crown,  and  were  to  be  held  and 
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enjoyed  by  the  King  and  his  Grantees,  in  as  large  and  ample  Manner,  as  the  late  Religious 
Houses  held  them ;  that  they  were  Grantees  under  the  Grown,  and  consequently 
intitled  to  hold  them  discharged  from  Tithes. 

Mr.  Bunbury  for  the  Defendant  objected,  that  the  Lands  of  the  Hospitallers  of  St. 
John  oi  Jerusalem,  coming  to  the  Crown  by  the  Statute  32 /fen.  8,  c.  24,  they  could  not 
claim  the  Privilege  of  the  Clause  of  Exemption,  in  Statute  31  Uen.  8,  c.  13,  by  which 
it  is  appointed,  that  all  Monasteries,  Abbies,  <&c.,  which  before  had  come,  or  hereafter 
should  come  to  the  King,  by  Suppression.  Surrender,  c&c,  should  be  held  and  enjoyed 
by  him,  in  as  large  and  ample  Manner,  as  the  Religious  Houses  held  them  ;  and  whereas 
many  of  them  were  discharged  from  Tithes,  they  should  be  held  by  the  King,  and  his 
Grantees  diachai^;ed,  ^^c,  and  cited  2  Co.  47,  Bishop  of  Canterbury's  Case,  where  it  was 
reBolved,  that  the  Clause  of  Discharge  should  extend  only  to  those  Possessions,  which 
c<Rne  to  the  King  by  the  said  Act,  and  that  it  would  be  absurd,  that  the  Branch  of  the 
Act  31  Hen.  8,  should  extend  to  a  future  Act  of  Parliament,  which  the  Makers  of  the 
said  Statute  [226]  31  Hen.  8,  without  the  Spirit  of  Prophecy,  could  not  have  Fore-know- 
ledge of,  and  insisted  strongly  upon  the  Case  of  CommUlis  and  SpaHing,  Gro.  Jac.  57, 
Moor,  913,  as  an  express  Authority  in  Point. 

Serjeant  Pengelly  for  the  Defendant  made  Use  of  two  Ways  to  take  off  the  Objection. 
Firstt  That  Part  of  the  Land  of  the  Hospitallers  of  St.  John  of  Jerusalem,  were  vested 
in  the  Crown  by  the  31  Hen.  8,  and  that  the  32  Hen.  8  was  only  made,  because  of  the 
great  Compass  of  their  Estates  (some  of  which  were  in  Ireland),  and  to  be  so  general,  as 
to  comprehend  all  that  might  be  omitted  in  31  Hm.  8,  and  then  without  Doubt  the 
Branch  of  the  Act,  concerning  Discharge  from  Tithes,  extends  to  them  :  But  if  the 
Cmirt  should  think  these  Lands  passed  only  by  the  32d,  he  thought  Secondly^  that  even 
upon  that  Statute  the  Grantee  should  hdd  them  discharged  from  Tithes  ;  and  seeing  it  had 
been  resolved  by  some  Judges,  that  the  Clause  of  Exemption  in  the  31  Hen.  8  should 
not  extend  to  latter  Statutes  (tho'  at  first  that  was  a  Doubt  upon  the  Words  or  hereafter 
ihall  ccme),  he  would  therefore  w^ave  that,  and  rely  upon  the  32  Hen.  8,  by  which  they 
are  vested  in  the  Grown  with  all  Privileges,  c&c, now  one  of  their  Privileges  was,  that  they 
shoukl  hold  the  Lands  discharged  from  Tithes  whilst  they  continued  in  their  Occupation, 
which  being  continued  to  the  Crown  by  the  said  Statute  32  Hen.  8,  we  say  is  a  Real 
Discharge  annexed  to  the  Land,  and  going  along  with  it ;  and  it  has  been  accordingly 
expresly  granted  to  us,  for  we  have  a  Grant  dated  the  15th  of  December^  4  Edvia/rd  6, 
of  this  Manor  of  Bamade,  <&c. ,  with  the  very  same  Words  as  are  in  the  Statute,  via.  with 
all  Privileges,  <&c.,  and  we  have  enjoyed  it  ever  since,  with  the  Benefit  of  this  Exemp- 
tion ;  and  cited  Raym.  ^25,  Fosset  and  Franklin,  where  'tis  said  -per  Haley  C.  J.,  that  by 
Reason  of  the  Word  Privileges,  they  shall  not  pay  Tithes,  and  resolved  accordingly  by 
the  Court. 

Serjeant  Cummins,  senior,  and  Mr.  Ward,  senior,  on  the  same  Side,  cited  Dy.  277, 
pL  60 ;  W.  Jon.  1 82  ;  Bridg.  32  ;  Lat.  89,  and  per  Ward  in  Trim,.  Term,  1687,  the  Case 
of  Daniel  Yu;ar  of  Bengeo  in  Hertfordshire,  and  Sir  John  Govxr,  where  upon  considering 
all  the  Cases,  this  Court  held  all  the  Lands  discharged,  and  dismissed  the  Bill. 

Mr.  Bunbury  Bud  in  Reply,  that  in  the  Case  in  Dyer,  the  Lands  came  to  the  Crown 
by  31  Hen.  8,  and  then  they  were  immediately  exempt,  as  Bridg.  32 ;  Lat.  89 ;  W.  Jon. 
182.  As  the  Case  appears,  the  Court  was  equally  divided  upon  the  Point  of  Discharge  ; 
M  to  Raym.  225,  it  was  a  very  short  Report,  and  does  not  appear  upon  what  Reasons 
the  Court  went.  The  great  Stress  is  laid  upon  the  Word  Privileges,  in  the  Statute  32 
Ben.  8,  and  yet  that  very  Word  is  used  in  Statute  31  Hen.  8,  and  if  that  of  itself  had 
been  sufficient,  for  what  Reason  did  they  insert  a  particular  Clause  of  Exemption  from 
'Hthes  1  He  insisted  upon  the  Case  of  ComvxUlis  and  Spurting,  which  being  determined 
upon  a  roecial  Verdict,  the  Book  also  taking  Notice,  that  the  like  Judgment  was  given 
upon  a  Demurrer,  is  of  great  Authority. 

Gilbert,  Chief  Baron.  Those  Privileges  were  granted  to  these  Ecclesiastical  Corpora- 
tioDs  by  Bulls  from  the  Pope,  but  these  Discharges,  for  want  of  a  special  Clause  to  con- 
tinue them,  were  extinguished  in  as  many  of  them,  as  were  dissolved  by  the  27  Hen. 
8,  but  that  cramping  [227]  the  King  in  his  Alienations,  in  31  Hen.  8,  they  put  a  Clause 
to  continue  to  the  Crown  the  Privileges  that  were  in  them  as  special  Corporations  j  now 
the  Question  is,  whether  the  Word  Privileges  in  32  Hen.  8,  has  not  the  same  Intent  to 
cairy  all  the  other  Privileges  to  the  Crown  1  If  the  Point  had  been  resolved,  we  should 
not  have  disputed  it. 

ATofa :  It  was  no  further  settled,  for  when  the  Plaintiff  went  into  his  Proof  of  the 
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Grants  of  the  Tithes  of  these  Lands,  they  appesMd  to  be  Grants  of  different  Possessions, 
therefore  his  Bill  was  dismissed. 


A  Person  that  had  furnished  necessary  Tackling  for  a  Ship,  that  was  afterwards 
sold,  by  his  Bill  prays  a  Discovery  of  the  Personal  Estate  of  one  of  the  Part-Owners, 
who  was  dead,  and  to  have  Relief  against  his  Executor  and  the  surviving  Part-Owners. 

Mr.  Ward,  senior,  for  the  Plaintiff  said,  that  by  the  Civil  Law  the  Bottom  of  the  Ship 
was  liable  to  answer  for  the  Tackle  and  Furniture  which  the  Defendants  had  contracted 
for ;  and  here  they  having  sold  the  Ship,  they  were  very  proper  to  demand  Satisfaction 
out  of  the  Profits  arising  by  such  Sale,  and  as  their  Bill  was  proper  to  have  a  Discovery 
of  the  Personal  Estate  of  the  Par^Ovner  that  was  dead,  so  from  thence  they  would  be 
intitled  to  Relief  against  the  others  ;  for  in  the  Case  of  Dupins  versus  Duke  of  Kingston, 
which  was  a  Bill  brought  by  a  Hillener  against  the  Duke,  as  Admimstrator  of  his  Son, 
for  a  Discovery  of  Assets,  and  to  have  a  Debt  which  was  due  to  her  from  his  Son 
discharged,  it  was  laid  down  aa  a  Rule  that  Discovery  should  draw  with  it  Relief. 

Mr.  Bunbury  for  the  Defendant  said,  that  if  that  was  to  be  taken  as  a  general  Rule 
the  Common  Law  would  be  of  little  Use,  for  then  always  after  the  Death  of  one  of  the 
Parties,  they  might  bring  their  Bill  here  upon  any  Contract  j  besides,  here  they  should 
have  proceeded  in  the  Court  of  Admiralty  to  have  subjected  the  Bottom  of  this  ^ip,  and 
that  this  Court  could  not  do  it. 

Chief  Baron  Gilbert  said,  that  the  Chief  Distinction  upon  the  Rule,  that  Discovery 
should  draw  with  U  Relief,  seemed  to  be,  that  where  a  Discovery  is  prayed,  and  a  liqui- 
dated Debt  admitted  by  the  Answer,  the  Court  might  then  proceed  to  give  Relief ;  out 
where  the  Debt  was  unliquidated  being  uncertain,  and  sounding  in  Damages,  it  was 
proper  for  a  Jury  to  ascertain  it,  there  being  nothing  for  a  Court  of  Equity  to  found  a 
Determination  on  ;  that  though  this  Case  was  within  the  Mercantile  Law,  yet  it  being 
admitted  by  the  Answer  that  the  Charge  was  for  Tackling,  <&e,,  a  Court  of  Equity  must 
grant  them  the  Redress  as  a  Court  of  Admiralty  would,  viz.  upon  the  Bottom  of  the 
Ship,  and  that  it  would  be  very  hard  to  send  them  back  again  there  to  obtain  Relief ; 
and  that  all  the  Part-Owners  ought  to  make  Satisfaction,  naving  received  the  Profits 
o(  the  Voyage,  which  the  Ship  was  enabled  to  perform,  by  the  Plaintiff's  furnishing  the 
Tackle,  t6c. 

Baron  Hale  thought  the  Case  of  the  Duke  of  Kingston  should  have  gone  no  further 
than  a  Discovery,  and  after  that  should  have  pro-[228]-ceeded  at  Law  ;  that  in  this  Case 
the  Proceeding  in  this  Court  was  very  proper,  and  they  might  go  on  ;  for  in  the  Court 
of  Admiralty  Seamen's  Wages  are  recoverable,  and  they  are  Ukewise  chargeable  properly 
upon  the  Bottom  of  the  Ship,  and  yet  the  Court  of  Chancery  retains  Bills  for  them  ; 
and  Sir  John  Trevor,  late  Master  of  the  Bolls,  used  to  say,  that  a  Court  of  Equity  had  a 
concurrent  Jurisdiction  with  them. 


A  Bill  was  for  a  Discovery  of  Tithes  by  Lessee  of  a  Parson.   The  Defendant  pleads 

13  Eliz.  c  20,  against  Non-Residence  in  Bar. 
Wa^d  for  the  Plaintiff  objected  to  the  Plea. 

First,  That  it  was  bad  in  Substance,  for  that  it  did  not  shew  that  he  was  not  of 
Necessity,  or  justifiably  absent  (barely  saying  he  was  voluntarily  absent  not  being 
sufficient),  as  he  might  have  done,  according  to  Butler  and  GodalVs  Case,  6  Co.  21  b. 

Secondly,  The  Time  of  Absence,  the  Statute  requires  to  avoid  the  Lease,  is  80  Days 
and  more,  which  ought  to  appear  to  be  a  continual  Absence  for  80  Days  altogether, 
and  at  one  Time.    1  Bulstrode  IH,  Shepherd  versus  Townslie,  Mod.  436. 

Thirdly,  Tho*  the  Plea  shoukl  be  thought  good  in  Substance,  yet  it  could  be  no 
Bar  to  the  Discovery,  tho'  it  might  as  to  the  ReUef ,  to  prove  which  he  mentioned  the 
Case  of  a  Modus  pleaded  in  Bar  to  a  Bill  for  Tithes,  in  which  Case  it  was  held,  that  altho' 
the  Plea  was  good  as  to  the  Relief,  yet  it  was  no  Bar  as  to  the  Discovery ;  but  that  the 
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Defendant  must  uuver,  and  Bhsw  the  Quantity,  Quality  and  Value  of  the  Tithes ;  and 
the  Reason  upon  which  that  has  been  so  resolved  is,  because  if  the  Defendant's  Plea  in 
Bar  should  proTa  to  be  false,  the  Plaintiff  then  is  to  have  a  Discovery  from  the  Defend- 
ant upon  Oath,  and  they  won't  let  him  run  the  Hazard  of  losing  such  Discovery,  which 
he  might  do  if  the  Defendant  should  die  in  the  mean  Time  ;  and  that  in  Hillary  Term 
last,  the  Court  would  not  allow  a  Plea  of  the  Statute  of  Limitations  to  be  a  good  Bar  to 
a  Bill  for  Tithes. 

FouTthl^^  Edlin  objected,  that  they  had  set  out  the  Year  wrong  in  the  Plea,  and  that 
it  did  not  appear  that  he  was  absent  for  above  80  Days  in  any  one  Year,  taking  the 
Year  to  commence  according  to  the  Computation  of  the  ^ra  upon  the  25th  of  March, 
as  he  insisted  it  ought. 

ftntAury  and  BooUe,  for  the  Defendant,  to  what  had  been  said,  gave  the  following 
Answers. 

As  to  the  first  Objection,  that  if  he  had  any  good  Excuse  for  his  Absence,  it  being 
a  Thing  lying  intirely  within  his  own  Cogniaance,  they  need  not  take  Notice  of  it,  but 
he  must  shew  it  in  his  Replication. 

And  the  whole  Court  held  the  same. 

Secondly,  The  Construction  they  contend  for  would  intirely  defeat  the  Statute,  for 
at  that  Rate  he  need  only  be  there  five  Days  in  the  whole  Year ;  as  to  the  Opinion  in 
Buktrode,  *tis  only  that  of  two  Judges  Obiter-f  and  as  to  Moor,  436,  the  insimul  ac  pariter 
are  in  the  special  Verdict,  but  no  Notice  taken  of  it,  that  it  was  necessary  they  should 
be  in. 

029]  Thirdly^  '^IZ  distinguished  this  from  a  Plea  of  a  Modus,  for  that  admits  the 
nuntifi's  T^tle  to  the  'uthes,  but  only  avoids  the  Payment  of  them  in  Kind,  for  that  by 
Custom  he  was  to  have  something  else  in  Lieu  of  them  :  In  that  Case  the  Demand  is 
allowed  to  be  just ;  and  the  only  Question  is.  In  what  Manner  that  Demand  is  to  be 
satisfied  1  But  the  Plea  in  the  present  Case  denies  and  defeats  all  the  Plaintiff's  Eight 
and  Title  to  the  Tithes,  and  to  any  Manner  of  Satisfaction  for  them.  The  Plea  of  the 
Statute  of  Limitations  was  also  very  different  from  this,  for  that  Statute  coukl  not  be 
extended  to  a  Demand  for  Tithes. 

Fourthly,  That  the  Year  was  to  be  365  Days,  without  reckoning  it  from  the  25th  of 
March ;  and  they  insisted  upon  the  Case  of  Etheridge  and  Mills  in  this  Court  being  in 
Point. 

Gilbert,  Chief  Baron.  The  Case  of  Etheridge  and  MiUs  can't  be  distinguished  from 
this. 

Secondly^  The  Case  in  Bulstrode  is  not  Law,  for  that  would  defeat  the  Statute  Causa 
tpa  supra. 

Thirdly,  That  this  was  a  good  Plea  in  Bar,  both  as  to  the  Discovery  and  Relief.  As 
to  the  Case  of  pleading  a  Modus,  that  allows  the  Plaintiff's  Title,  and  so  that  is  Pleading 
against  what  you  allowed  before. 

The  Reason  why  the  Statute  of  Limitations  was  not  allowed  to  be  pleaded  in  Bar 
to  a  Bill  for  lathes,  was,  that  Tithes  were  not  of  the  Nature  of  those  Demands  that  are 
intended  to  be  barred  by  the  Statute  :  Besides,  that  Plea  allows  the  Title ;  Years  shall 
not  refer  to  the  £ra,  but  must  be  intended  a  Solar  Year,  365  Days. 

Friu,  Baron,  agreed  the  Year  shall  be  365  Days,  and  the  Absence  any  80  Days  within 
that  Compass. 

As  to  the  second  Objection,  how  inconvenient  it  might  be  to  allow  such  Plea  a  good 
Ru",  as  to  the  Discovery,  for  that  supposing  the  Plea  to  be  false,  if  the  Defendant  should 
die,  the  Plaintiff  might  lose  the  Benefit  of  a  Discovery,  the  Answer  was  very  plain  ;  for 
the  Defendant  having  here  shewn  that  the  PlaintifE  has  no  Title  to  the  Tithes  themselves, 
he  in  Consequence  can  have  no  Title  to  a  Discovery  concerning  them. 

Page,  Baron.  The  Plea  of  a  Modus  is  an  Acknowledgment  of  the  Title  of  the  Plain- 
tiff, and  is  in  Part  a  Discovery  itself ;  for  it  sets  out  he  is  to  pay  so  much  for  Com,  so  much 
forPig8,(fic,and  thenitis  nothing  strange  he  should  be  compelled  to  go  on  a  little  farther, 
and  shew  the  Quantity  and  Number  of  his  Corn,  Pigs,  dc. 

He  took  the  Distinction  to  be  between  a  Plea  acknowledging  the  Title,  and  one 
vhich  absolutely  denies  it  I£  a  Bill  be  brought  by  an  Heir,  claiming  by  Descent 
VUnat  uoother,  su^esting  some  Fraud,  and  praying  a  Discovery,  there  if  Defendant 
{wads  he  is  a  Purchasor  for  valuable  Consideration,  such  Plea  which  goes  to  the  Plain- 
tiffs Htle  is  always  good,  both  as  to  the  Relief  and  Discovery.  So  in  Case  of  a  Bill  for 
la  Account  against  one  as  Bailiff,  suggesting  Fraud,  if  the  Defendant  pleads  that  at  such 
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a  Time  he  did  account,  he  need  not  go  on,  [230]  ^uid  set  out  an  Account :  And  he  also 
agreed  as  to  the  Computation  of  the  Year. 

Hale,  Baron.  That  the  Plea  is  a  gooa  Bar  to  the  Discovery,  and  that  the  Case  of  a 
Modus  had  heen  rightly  distinguishedfrom  this.  (Of  Modus's  for  Tithes,  see  2  P.  Will. 
462,  520,  522,  565,  572,  cBc.) 

As  to  the  Statute  of  Limitations,  he  thought  it  might  have  been  pleaded  in  Bar 
to  the  Discovery,  if  it  could  have  been  pleaded  at  all,  which  it  could  not;  for  that 
Specialties  are  not  barred  by  the  Statute,  and  Tithes  are  of  a  higher  Nature. 

And  he  farther  said,  that  no  Construction  could  be  too  l&feral  to  make  Panons  reside, 
and  Uike  Care  of  their  Parishes, 

CUTHBERT  f!ersus  Wkstwood  &  al'.  [1726.] 

What  Payments  in  Lieu  of  'Hthes  are  good,  <£e. — ^No  lathes  originally  due  of 

Forest  I/mdtt 

Bill  against  Land-Owners,  to  establish  a  Right  of  £40  per  Ann.  and  in  Lieu  of  Tithes  ; 
which  by  a  Decree  in  the  Time  of  Car.  1.  was  to  be  paid  out  of  particular  Lands  (which 
were  formerly  Part  of  the  Forest  of  Braden)  to  the  Vicar  of  Churchlade  in  Wiltshire, 

Two  Objections  were  taken,  for  want  of  Parties.  Fifsty  That  these  Land-Owners 
were  Tenants  to  the  Crown,  of  Lands  lying  within  the  Bounds  of  the  Forest  (which 
formerly  paid  no  Tithes) ;  uid  that  so  the  Attorney  Genertd  ought  to  have  been  made 
a  Party. 

Resp.  It  does  not  appear  by  the  Bill  that  they  are  Lessees  under  the  Crown,  and  the 
Defendants  have  not  insisted  upon  it  in  their  Answers,  and  so  that  is  out  of  the  Case. 

2d  Objection.  It  is  not  sufficient  to  make  the  Land-Owners  only,  but  they  should 
have  made  the  Occupiers,  Parties  to  the  Bill,  for  a  Decree  against  the  Land-Owners 
could  not  afEect  them. 

Sesp.  per  Bunbury.  That  it  would  be  endless  to  make  all  the  Occupiers  Parties  ; 
and  if  that  was  necessary  to  be  done,  the  Plaintiff  could  never  come  at  his  Right,  for 
there  were  great  Numbers  of  them,  and  any  single  one  dying  would  put  the  Plaintiff 
to  his  Bill  of  Revivor ;  and  cited  the  Case  of  Biseoe  against  the  Undertakers  of  the  Land- 
Bank,  before  Lord  Keeper  Wright,  who  said  he  would  not  oblige  them  to  bring  all  before 
the  Court,  since  the  Right  might  be  determined  by  having  a  view ;  which  Cur'  thought 
reasonable. 

Per  Cur'.   Though  we  can  decree  only  against  the  Land-Owners,  who  are  before  the 
Court,  yet  that  will  aflect  the  Lands ;  the  £40  per  Annum  ought  to  be  apportioned  . 
among  the  Owners,  and  the  original  Decree  may  be  carried  against  the  Occupiers.  And 

Decreed  a  Commission  should  go  to  inquire  into  and  ascertain  the  value  of  the 
Lands,  the  Owners  and  Occupiers  Names,  and  what  Proportion  of  the  £40  per  Ann, 
each  Tenement  ought  to  payi 

[231]  CoLEUAN  Impropriator  of  Thompson  in  Norfolk,  Plaintiff,  versus  Barker, 

Defendant.  [1726.] 

lathes  for  depasturing  of  Sheep  on  Turnips,  de. 

The  Plaintiff  by  his  Bill  demanded  Tithe  for  the  depasturing  of  Sheep  on  Turnips 
remaining  on  the  Ground  unsevered. 

The  Defendant  said  the  Sheep  paid  Tithe  of  Wool,  and  that  Tithes  ought  not  to 

be  paid  twice. 

It  appeared,  that  after  Sheering-Time  the  Defendant  fed  his  Sheep  with  Tunupa, 
whereby  they  were  bettered  5*.  per  Sheep ;  that  they  went  about  five  Months  on 
the  Turnips,  uid  then  were  sold  for  the  Butcher ;  and  the  Defendant  brought  in  a 
like  Quantity  of  new  Sheep,  before  Sheering-Time  came  again ;  so  that  the  Plaintiff 
always  had  Tithe-Wool  of  the  full  Number. 

Pengelly,  for  the  Plaintiff,  said,  this  Improvement  of  the  Sheep  by  the  Turnips 
was  a  new  Increase,  and  that  consequently  Tithe  ought  to  be  pfud  for  the  ImproTement 
and  Increase ;  and  if  the  Turnips  had  been  severed,  there  had  been  no  Doubt  but 
Tithes  had  been  due  :  He  cited  three  Cases  which  he  relied  on. 

First,  The  Case  of  Nicholas  and  Hooper,  1  Ro.  Ab.  tit.  Dismes,  642,  pi.  7,  where 
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H  is  adjudged,  that  if  a  Man  pays  Tithes  of  Lambs,  and  two  Montlis  after  Bheers  the 
other  nmeParts,  he  shall  pay  Tithe- Wool,  altho*  he  had  before  paid  Tithe  of  the  Lambs  ; 
for,  says  the  Book,  it  is  a  new  Increase. 

Secondly,  The  second  Case  which  he  quoted  was  Shower's  Pari.  Gases,  192,  East- 
wmd  Tenus  Sandys,  a  Demand  for  Tithe-Herbage  of  Oxen,  which  were  depastured 
to  be  fatted 

The  Defendant  insisted,  that  these  Oxen  had  been  used  for  the  Plough,  and  so 
were  exempted ;  that  their  Labour  improTed  the  Parson's  Tithe,  and  so  to  pay  Tithe 
for  their  A^tment  would  be  double  Tithing  :  But  the  Court  of  Exchequer  decreed, 
and  it  was  affirmed  in  the  House  of  Lords,  that  Tithe-Herbage  was  due  from  the  Time 
they  were  taken  from  the  Plough,  they  being  then  no  otherwise  beneficial  to  the  Parson 
in  Tithes. 

Thirdly,  The  Case  most  relied  on  was  a  Decree  in  tliis  Court,  Hill  1  W.  ffc  M.  [1 089], 
Thimmer  and  WingfKld,  which  was  a  Demand  of  Tithe  for  Pasturage  of  Slieep,  from 
the  Time  of  Sheering  till  they  were  sold.  The  Defendants  insisted,  that  by  the  Sheeps 
depasturing  on  the  Land  it  was  Improved,  and  the  Plaintiff'B  Tithes  bettered  thereby. 
But  the  Court  decreed  an  Account,  and  said  that  was  no  Bar  to  the  Plaintiff's  Demand  : 
And  this  Decree,  upon  a  Re-hearing,  was  affirmed. 

Ward  and  Buvmry,  for  the  Defendant,  argued,  That  if  this  Demand  prevailed, 
it  would  be  double  Titling,  which  was  contrary  to  the  whole  Tenor  of  the  Law  ;  and 
cited  many  Cases  for  that  Purpose.  But 

[232]  Curia  agreed,  Tliat  it  was  a  new  Increase ;  That  they  could  not  distinguish 
it  from  the  Case  of  Dummer  and  Wingfield ;  That  the  Distinctions  laid  down  in  the 
Case  of  Easfmond  and  Sandys,  Shower's  Parliament  Cases,  192,  were  good ;  and 
decked.  That  the  Defendant  should  go  to  an  Account. 

The  End  of  ike  Exchequer  Cases  in  England, 


033]  Repobts  of  Cases  Heard  and  Decreed  in  the  Excstbquer  in  Ireland, 
Tempore  GBORGn  L  [1714-1727.] 

James  Barnwell  and  Edward  Dowdal,  Executors  of  Thomas  Dillon.  Plaintiffs  \ 
James  Rdbsell,  Patrick  Ri^ell,  George  Atlmer,  Walter  Hdssey,  Daniel 
Wybrant,  Robert,  Jauis,  Euzabeth,  Mary  and  Eleanor  Russell,  Minors, 
per  Terence  Gkohegan  their  Guardian,  Piter  Day  and  Edward  Hussey, 
Defendai^, 

Subpoena  SH*  Fa*  to  execut«  a  Decree. 

Mattheie  Bussell  being  seised  in  Fee  of  Brovmstone,  <tc.,  by  Indenture  dated  the 
5th  ci  March  1691,  between  the  said  Matthew  and  Cktre  his  Wife,  of  the  fijst  Part, 
tf»  Defendants  fflsoroe  Aylmer  and  James  Russell,  of  the  second  Part,  and  Elizabeth 
Russell  and  Bridget  Bussell,  his  Daughters,  of  the  third  Part,  did  grant  the  Premisses 
to  James  and  George  Russell,  for  99  Years,  in  Trust  {inter  alia)  to  raise  out  of  the 
Profits  £500  to  the  Use  of  such  Daughter  as  should  marry  with  one  of  his  Name ; 
and  in  Trust  to  raise  £50  per  Ann.  for  the  other  Daughter,  during  her  Life. 

Bridget  intermarried  with  Patrick  Russell,  and  had  Issue  Robert,  James,  Elizabeth, 
Mary  and  Eleanor  Russell,  the  Minors ;  and  Elizabeth  Russell,  the  other  Daughter 
of  Matthew,  intermarried  with  Thomas  Dillon. 

Matthew  Russell,  the  Grandfather  of  the  Infants,  died ;  Patrick  Russell  entered, 
md  took  the  Profits  of  the  Premisses,  and  the  Annuity  of  £50  was  in  Arreor;  and  B. 
and  Thomas  Dillon,  and  Elizabeth  his  V^fe,  preferred  tleir  HII  in  this  Court  against 
the  now  Defendants. 

That  pending  the  Bill  Elizabeth  died.  Thomas  Dillon  took  out  Administration 
to  her,  and  revives  the  Proceedings,  and  obtuns  a  Decree  for  the  Annuity  and  Arreai«, 
and  then  dies. 

The  now  IluntiffB,  Executors  of  DiUon,  sue  a  Subpoena  ScV  Fac*  to  have  the  Decree 
executed, 

[2341  The  Defendants,  by  English  Plea,  plead,  that  an  Executor  of  an  Administrator 
«n't  revive  a  Decree  obtained  by  an  Administrator,  but  it  ought  to  be  brought  by  the 
Adtninigtrator  de  Bonis  non  of  the  Intestate ;  that  Peter  Russell  is  the  Administrator 
ay.— 6 


Digitized  by 


162 


BARNWELL  V.  RUSSELL 


OZLB.KEP.  235. 


de  Bonis  non ;  that  Dillon  did  not  administer  the  Money  reoorered  by  the  Decne, 
that  Peter  BtisseUt  by  Deed  the  24th  of  April  1714,  (or  a  valuable  Conaideration,  re 
leased  the  said  Decree ;  and  farther,  that  the  Subpoena  is  not  sufficient,  because  that 
the  said  Peter  Russell  is  not  made  a  Party. 

I  take  this  to  be  wrong  in  Matter  of  Form,  because  to  the  Latin  Process  of  this 
Court  there  can  be  no  such  Thing  as  an  English  Plea ;  as  Wan  and  Lake's  Case  is  full 
in  Point,  1  Chan.  Bep^  60,  and  is  reported  by  Sir  Anthony  Keck  as  foUom : 


The  Demurrer  was  to  a  Subpoena,  in  Nature  of  a  Sci'  Fa' ;  and  it  was,  that  he  that 
brought  the  Subpoena  did  not  therein  alledge  himself  Heir  or  Executor  to  him  who 


Resolved  there  was  never  any  Demurrer  of  thi^  Nature  before,  and  the  Subpoena 
was  no  Record,  nor  any  where  filed,  and  so  not  to  be  demurred  to ;  but  that  i  ause 
was  to  be  shewn  upon  the  Return  of  the  Writ  upon  the  Order,  and  the  Order  did 
mention  him  that  brought  the  Writ  to  be  Heir  and  Executor :  So  this  Demurrer 
was  conceived  very  ridiculous,  and  over-ruled. 

It  was  attempted  in  the  Exchequer,  but  denied,  the  Subpoena  was  the  old  Preroga- 
tive Process  to  oring  any  one  into  Court ;  and  it  appears  to  have  been  appointed 
first  in  the  Reign  of  Ridiard  the  lid,  by  John  "Waltnam,  Bishop  of  Salisbury,  Roll's 
Chan.  371,  Z).  No.  2. 

Therefore  there  is  no  Plea  to  that  Process,  but  the  Plea  must  be  some  English  AHe- 

fation  to  the  Court :  And  in  this  Case  they  ought  to  have  shewn  by  Motion,  that  the 
'erson  who  sued  the  Svhpoena  was  not  intitled  to  the  Decree. 

SecaaMy,  The  Plea  is  not  good  in  Substance,  because  the  Husband  is  intitled  to  the 
Arrears  due  to  the  Wife  out  of  this  Estate  jure  proprio,  and  not  merely  as  Administrator 
or  Representative  to  the  Wife,  and  therefore  the  Benefit  of  the  Decree  belongs  to  the 
Representative  of  the  Husband,  and  not  to  the  Administrator  de  Bonis  non  of  the 
Wife  ;  for  whether  it  is  taken  as  a  Chattel  Interest,  or  a  Charge  on  the  Estate,  it  belongs 
to  the  Husband  ;  for  if  the  Wife  be  pcMsessed  of  a  Term  for  Years  and  dies,  the  Husband 
shall  have  it  by  Survivorship,  and  not  the  Executor  or  Administrator  of  the  Wife ; 
for  'tis  vested  in  the  Husband  in  the  Right  of  his  Wife,  and  therefore  it  can't  be 
devested  by  the  Death  of  the  Wife. 

Indeed  if  the  Wife  had  been  dispossessed  before  Marriage;  and  no  Recovezy  during 
the  Coverture,  the  Representatives  of  the  Wife  should  have  the  Term,  and  not  the 
Husband,  braause  it  is  there  a  Choae  in  Action,  and  goes  according  to  the  Contract  to 
the  Representative  of  the  Wife,  Co.  lit  351. 

[236]  Now  this  must  be  looked  upon  as  a  Term  in  Possession,  because  the  Trustees 
eitiier  were  in  Possession,  or  the  Husband  of  Bridget,  as  Cestui  que  Trust,  as  Tenant 
at  Will  to  them. 

The  Possession  of  a  Trustee  is  the  Possession  of  Cestui  que  Trust. 
And  the  Possession  of  one  Cestui  que  Trust  is  the  Possession  of  all,  as  the  Possession 
of  one  Tenant  in  Common  is  the  Possession  of  the  rest. 

It  is  ruled,  That  the  Trust  of  a  Term  shall  go  in  the  same  Manner  as  the  le^  Interest 
would  have  gone.  This  is  laid  down  as  the  Foundation  of  the  Argument  m  the  Case 
of  Perpetuities,  by  Chancellor  Nottingham,  fo.  48,  3  Chan.  Cases ;  aiul  in  which  there 
was  no  DiSerence  of  Opinion  between  the  Judges,  because  there  can't  be  one  RuJe  of 
Property  in  the  Court  of  Chancery,  and  another  in  the  Courts  of  Law.  So  that  if  this 
Triut  of  a  Term  is  to  go  as  the  legal  Interest  of  the  Term  would  have  gone,  it  must 
survive  to  the  Husband. 

Sdly,  If  this  Trust  to  make  an  annual  Payment  be  looked  upon  as  a  Charge  upon 
the  Esferi»,  it  belongs  to  the  Husband.  Here  the  Distinction  is,  that  if  the  Wife  be  seised 
of  a  Rent-charge  during  Life,  the  Husband  (at  Common  Law)  had  the  Arrears  incurr'd 
during  the  Coverture ;  but  he  had  not  the  Arrears  fallen  due  bdore  Marriage  till  the 
32  H.  8,  cap.  57,  but  by  that  Statute  he  has  the  Arrears  incurr'd  as  well  before  as  after. 
Go.  lit  351  b. 

Tlus  Statute  takes  Place  in  Ireland  by  10  Car.  1,  Sess.  2,  cap.  5,  and  therefore  such 
Arrears  at  Ijaw  belong  to  the  Husbutd's  Executors  or  Administohtors. 


Wan  versva  liake. 
Demurrer  to  a  Subpoena  Sci'  Fa'. 
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Therefore  his  taking  out  Letters  of  Administration  to  his  Wife,  and  suing  as  such, 
is  only  Surplusage,  and  does  not  hurt  his  l^tle  ;  and  therefore  the  Benefit  of  this  Decree 
belongs  to  his  Executors,  and  they  are  intitled  to  the  Subpoena ;  and  the  Plea,  i&c, 
ought  to  be  orer-ruled. 

CoMSTANTiNE  Magennis.  Lessee  of  Richard  Close,  versus  Wiluam  and  James 

Mac-Cullogh. 

[See  Roe  dent.  Earl  of  Berkeley  v.  Archbishop  of  York,  1805,  6  East,  90  ;  Doe  dem. 
Courtaii  v.  Thomas,  1829,  9  Barn.  &  Cress.  296.] 

Lease  cancelled  on  a  Misnomer  no  Surrender. 

Richard  Close  being  Tenant  for  Life,  with  Remainder  to  his  first  and  other  SonFi~~1 
in  Tail,  with  several  Remainders  over  to  the  Brothers  of  Richard,  the  Reversion  to 
m^id  in  Fee  {prout  the  Will) ;  RichcMd  makes  a  Lease  for  Years  by  Indenture  to 
WiUiam  Mac-Ctdlogh,  and  afterwards  has  the  Lease  deUvered  up  to  hun  by  WiUiam 
Mac^uUogh ;  andth«i£icAanf  tears  ofltiie  Seal,  by  the  Consent  of  If'iUmm ;  William 
continues  in  Possession  after  the  Lease  was  cancelled  as  aforesaid ;  and  some  Time 
after  Richard  makes  a  Lease  to  WUliam,  being  in  PcMsession,  of  the  same  Lands  for 
tliree  Lives,  with  Livery  and  Seisin ;  after  Livery  and  Seisin  Richard  marries,  and  has 
i  Son,  Richard,  the  Lessor  of  the  Plaintifi. 

Question  1.   Whether  the  Lease  for  Years  be  surrendered  by  the  cancelling  the 
hidenture  as  aforesaid  t 

[236]  Question  2.  Whether  the  contingent  Remainders,  to  the  first  and  other  Sons 
of  ^^rd  the  Father,  be  destroyed  by  the  Lease  for  Lives,  made  as  aforesaid  by  Richard 
thei^thsr? 

The  above  Case,  and  Points  thereon,  are  referred  to  the  Right  Honourable  the  Lord  ~^ 
Chief  Baron  Gilbert,  for  his  Judgment,  at  his  Chamber. 

I  am  of  Opinion,  that  since  the  Statute  of  Frauds  and  Perjuries  a  Lease  for  Years 
cumot  be  surrendered  by  cancelling  of  the  Indenture,  without  Writing,  because  the 
Intent  of  that  Statute  was  to  take  away  the  Manner  they  formerly  had  of  transferring 
IntereBts  to  Lands,  by  Signs,  Symbols,  and  Words  only ;  and  therefore,  as  a  Livery  and 
Seisin  on  a  Parol  Feoffment,  was  a  Sign  of  passing  the  Freehold  before  the  Statute, 
bat  is  now  taken  away  by  the  Statute :  So  I  take  it,  that  the  Cancelling  of  a  Lease 

a  Sgn  of  a  Surrender  before  the  Statute,  but  is  now  taken  away,  unless  there  be  a 
Writing  xmder  the  Hand  of  the  Party  ;  and  the  Words,  viz.  by  Act  and  Operation  of 
Law,  are  to  be  construed  a  Surrender  in  Law,  by  the  taking  a  new  Lease,  which  being 
in  Writing  is  of  equal  Notoriety  with  a  Surrender  in  Writing. 

am  of  OfKnion,  that  if  the  Lease  for  Years  continued  in  Being  till  the  Lease 
fwlives  was  mAde,<£c.,as  it  seems  by  the  Case  that  it  did.then  that  Interest  which  passed 
from  Richard  Close  to  William  Mac-Cullogh  did  not  pass  by  Livery  and  Seisin,  so  as  to 
»ork  a  Discontinuance  of  the  Estate  for  Life,  but  only  by  Way  of  Release  to  the  Tenant 
for  Years,  and  by  Way  of  enlarging  of  his  Estate ;  for  it  was  a  Reversion  depending 
on  a  Lease  for  Years,  and  passes  by  Way  of  Gruit  and  Attornment  to  a  Stranger,  and 
by  Way  of  Release  to  the  Tenant  himself ;  and  such  Qrant  and  Release  transfers  no 
more  than  the  Tenant  for  Life  might  lawfully  pass,  viz.  an  Estate  during  the  Life  of 
the  Tenant  for  Life ;  and  consequently  the  particular  Estate  for  Life  was  in  Being, 
vben  the  contingent  Remainder  came  tn  esse ;  and  therefore  I  think  the  Plaintiff  must 
liiTe  the  Postea.  19  ff.  6 ;  33  Oro.  EKz.  487 ;  Brook,  Surrender,  49,  Tit.  Dower,  55, 
Bt^  ChdmUy's  Case. 

Kellet  versus  Carthyhore. 

WtUiam  £«U0<  brings  an  Ejectment  on  the  Demise  of  Philip  Sava^,  Thomas 
MnU  and  /o&n  Kidmon,  against  Honora  Mac-Car^ym^,  of  the  Premisses  in  the 
wKlwation :  On  Not  guilty,  the  Jury  find  a  Special  Verdict ;  That  the  Plaintiff's 
twiDi  was  by  Letters  Patent  from  the  Crown,  and  that  Daniel  Mao-Carthymore,  on 
the  22d  of  August  1641,  was  seised  in  Fee  of  the  Premisses  ;  and  that  afterwards,  viz. 
the  14th  of  August  1647,  by  Indenture  of  Feoffment,  conveyed  the  Premisses  (inter 
«u)  to  the  Marquess  of  Antrim  and  Alexander  Mac-Donnel  and  their  Heirs,  to  the 
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Use  of  the  said  Ma6-Carthym&re  [237]  Dame  Sarah  his  Wife,  and  the  lo^r  liver 
of  them  ;  and  after  their  Decease,  as  to  one  Moiety  of  the  Premisses,  to  the  Use  of  the 
Heirs  Male  of  the  said  Sarah  by  the  said  Daniel  Mac-Carthymore,  and  the  other  Moiety 
to  the  Use  of  the  said  Sarah  and  her  Heirs.  They  further  find,  that  the  Fremissee 
were  seized  and  sequestred  the  Ist  of  May  1653,  on  Account  of  the  Bebellion,  which 
begun  the  23d  of  October  1641.  They  find  the  vesting  Clause  in  the  Act  of  SettJement, 
and  the  Clause,  Fol.  540,  that  the  King  shall  have  Power  to  nomiDate  Commissioners, 
who  are  authorised  to  put  the  King's  Declaration  and  Instructions  in  Execution ; 
and  what  they  do  in  Pursuance  of  the  same  is  declared  to  be  good,  firm  and  effectvial 
in  Law,  to  all  Intents  and  Purposes ;  and  that  they,  and  every  of  them,  are  ratified 
and  confirmed  to  the  final  Settlement  of  every  such  Person,  their  Heirs  and  Assigns, 
according  to  such  Decrees,  Orders,  Sentences  and  Judgments  as  have  been,  or  shall 
be,  by  the  said  Commissioners,  respectively  given  for  or  concerning  any  Matter  cogniz- 
able by  them  against  his  Majesty,  his  Heirs  and  Successors,  and  all  and  every  other 
Person  and  Persons  whatsoever,  their  Heirs  and  Assigns ;  any  Thing  in  the  said  Declara- 
tion and  Instructions  notwithstanding.  They  find  that  Daniel  Mac  Carthymore  put 
in  his  Petition  before  the  Commissioners,  setting  forth  that  he  was  seised  of  the  Premisses 
the  28th  of  October  1641,  and  for  many  Years  after :  That  he  was  an  innocent  PafHst, 
and  prayed  to  be  restored. 

Tliat  Daniel  Mac-Carthymore  died  the  14  of  January  1662.  That  the  said  Dame 
Sarah  and  Charles  Mac-Carthymore,  Son  of  the  said  Daniel,  put  in  their  Petition  settii^ 
forth  the  said  Settlement,  and  alledging  that  Daniel,  at  the  Time  of  making  the  said 
Deed,  was  Innocent,  and  that  the  said  5an(A  and  CharUs  are  innocent  Pftpists ;  on 
which  there  was  a  final  Hearing  the  28th  of  July^  25  Car.  2,  and  on  such  Hearing  it 
appeared  the  said  Sarah  was  and  is  an  innocent  Papist,  and  that  Daniel  Mac-Cartiiy- 
more  in  his  Life-time,  and  till  the  Time  of  his  Death,  was  an  innocent  Papist ;  and  that 
the  said  Settlement  appeared  to  them ;  and  therefore  they  Order  and  Decree,  That 
the  said  Sarah  is  an  innocent  Papist  within  and  according  to  the  Meaning  of  the  said 
Act ;  and  that  the  said  Daniel  Mac-Carthymore  in  his  Life-time,  quoad  hoc,  was  an 
innocent  Papist ;  and  that  the  Claimant  Sarah  be  forthwith  restored ;  and  that  she 
and  her  Assigns  may  hold  and  enjoy  the  Premisses,  except  as  is  after  excepted,  by  Virtue 
of  the  said  Feoffment,  and  by  and  after  the  Death  of  the  said  Mac-Carthymore^  did  of 
Right,  or  ou^t  to  come  to  her,  for  and  during  her  natural  Life,  she  the  said  Claimant 
having  claimed  no  other  Estate  than  for  Life  by  her  said  Claim. 

They  find  further  that  Charles  is  dead,  and  Honora  is  his  Widow,  and  in  PossMsion 
by  Jointure,  and  that  Randal,  Son  and  Heir  of  Charles,  is  Hving.  And  hereupon  'twas 
argued  by  the  Chief  Baron, 

First,  It  is  plain  by  the  vesting  Clause  in  the  Settlement,  all  Lands  that  were  in 
Seisin  and  Sequestration  were  vested  in  the  Crown,  as  a  Royal  Trustee,  to  settle  the 
Adventurers  and  Soldiers  in  the  Lands  that  were  justly  forfeited  to  the  Crown,  of 
which  they  were  in  Poa-[238]'Bession,  in  May  1G49,  and  such  innocent  Persons  as  were 
to  be  restored  in  their  own  proper  Lands.  And  then  comes  the  devesting  Clause,  which 
says.  That  the  Act  is  not  to  extend  to  the  vesting  any  Lands  or  Tenements  of  any  inno- 
cent Papists,  their  innocent  Heirs,  Executors,  Administrators  and  Assigns ;  but  it 
appears  hoth  bv  the  Declaration  that  is  incorporated  with  the  Act,  Fol.  618,  and  by  the 
Instructions,  Fol.  525  and  542,  that  the  then  innocent  Persons  were  not  to  be  restored 
immediately,  nor  is  the  devesting  Clause  so  to  be  construed,  to  take  the  Lands  again 
from  the  King,  till  they  had  made  their  Innocence  appear  before  the  Commissioners  : 
For  since  the  Statute  devests  the  Lands  of  innocent  Papists,  and  of  their  innocent 
Heirs,  Executors  and  Administrators,  it  appears  by  the  Declaration  and  Instructions, 
that  the  innocent  Papists  were  to  make  their  Innocence  appear  before  they  could  be 
restored  to  their  Lands,  or  intitled  to  a  Restitution. 

Now  as  to  the  Innocence  of  Papists,  and  their  Restitution  to  their  former  Lands, 
there  were  three  Cases  that  chiefly  ha{)pened  before  the  Commissioners  on  this  Head. 

First,  Of  Innocents  restored  by  the  Decree  of  the  Commissioners. 

Second,  Of  Innooents  left  to  the  Law. 

Third,  Of  Innocents  quoad  hoc 

First,  As  to  Innocents  restored  by  the  Commissioners,  the  Case  was  thus,  viz. 

If  there  was  any  Soldier  or  Adventurer  that  was  in  the  Possession  of  any  Land,  to 
which  an  innocent  Papist  claimed  to  be  rwtored,  if  the  Soldier  or  Adventurer  did  not 
deny  the  Land  to  be  the  Estate  of  such  Papist,  then  such  Soldier  or  Adventurer  was 
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to  be  reprized,  and  the  Papist  to  be  re&tored  to  his  Land  if  he  made  out  his  Innocence  ; 
tnd  then  the  whole  Contest  between  the  Papist  and  the  Adventurer  was,  whether  the 
Papist  was  Innocent ;  and  if  that  was  proved  the  Lands  were  thereby  devested  out  uf 
the  Crown,  and  the  Papist  restored  to  the  Possession,  the  Adventurer  being  first 
r^nized  in  other  Lands. 

Secondly,  Of  Innocents  left  to  the  Law. 

Hub  was  where  a  Papist  was  innocent,  and  pretended  a  Title  to  Land,  and  summoned 
tbe  Proprietor  to  appear  before  the  Commissioners ;  and  the  Proprietor  not  only  denied 
his  Imiocence,  but  likewise  the  Title  of  the  Papist  claiming  the  Estate :  There,  if  his 
hmocency  was  found,  he  was  found  Innocent  at  krge,  and  left  to  the  Law  to  try  his 
lltle  to  the  Estate  ;  and  by  the  Act  of  Explanation,  Buch  Adventurer  was  within  three 
Months  after  the  Sitting  of  the  Commissioners,  for  the  Execution  of  the  Act  of  Explan- 
ation, to  make  his  Election,  whether  he  would  deliver  up  and  relinquish  his  Possession, 
tod  resort  to  Reprizals,  or  abide  the  Trial ;  and  if  he  chose  to  abide  the  Trial,  then  he 
Wis  to  be  excluded  from  any  Reprizal,  tho*  it  went  against  him  ;  but  the  Papist  Ctainuint 
WIS  not  to  give  in  Evidence  any  other  Title,  but  what  he  exhibited  in  his  Claim  before 
the  Commissioners  for  the  Execution  of  the  former  Act. 

Th\r(Uy,  Of  Innocents  quoad  hoc. 

This  was  where  there  was  a  Decree  of  Innocence  to  such  Ijands,  where  there  was 
no  Soldier  or  Adventurer  in  Possession,  or  to  be  [239]  summoned ;  and  where  there 
vas  no  Person  to  be  summoned,  as  Possessor  of  the  Xjands,  there  the  Commissioners 
for  the  Execution  of  the  said  Act  of  Settlement  declared  them  innocent  quoad  hoc ; 
and  here  the  Statute  mentions  the  Grounds  on  which  these  Decrees  were  made,  viz. 
That  it  arose  from  an  Invention  and  Stratagem  of  the  Papists  ;  that  they  used  to  claim 
such  Parcels  of  Lands,  to  which  no  Opposition  was  made  ;  and  when  the  Commissioners 
had  declared  the  Claimant  Innocent,  they  would,  by  Virtue  of  such  Decrees  of  Innocence, 
claim  Title  to  great  Possessions  ;  which  if  they  had  claimed  at  first,  and  summoned 
the  AdventuFOTB  to  defend  them,  they  would  not  have  been  found  Innocent ;  and 
therefore  to  elude  such  Artifices,  where  small  Parcels  were  claimed,  and  no  Person  came 
in  as  Adventurer  or  SolcUer,  to  oppose  their  Pretensions,  they  were  used  to  declare  them 
lonocent  quoad  hoc  :  And  these  Decrees  were  by  the  Act  of  Explanation  made  valid, 
and  not  to  intitle  such  Claimant  to  any  other  Lands,  to  which  he  had  not  exhiluted 
ha  Claim. 

Our  Case  falls  under  this  third  Head  ;  for  Daniel  Mac-Cartkymore,  who  made  the 
Settlement  in  1647,  was  declared  (Innocent)  quoad  hoc,  the  Lands  in  Question,  and 
Sarah  his  Wife  is  declared  an  innocent  Papist,  and  she  shall  be  forthwith  restored  to 
the  Premisses,  except  what  is  after  excepteid,  by  Virtue  of  the  Feoffment,  and  by  and 
^ter  the  Death  of  the  said  Daniel,  did  or  ought  of  Right  to  go  to  her,  for  and  during  * 
her  natural  Life,  she  the  said  Claimant  having  claimed  no  other  Estate  than  for  her 
life  by  the  said  Claim. 

Now  the  Question  is.  Whether  when  Sarah  is  Tenant  in  Tail  of  one  Moiety  by  Feoff- 
ment, and  of  the  other  Moiety  in  Fee,  she  is  to  be  reduced,  by  the  Decree  of  the  Com- 
missioners, to  an  Estate  for  Life  1 

And  I  am  of  Opinion,  that  she  still  continues  the  Estate  which  vested  in  her  before 
the  Claim. 

/'iVj^,  Because  theDecree  of  the  Commissioners  does  not  make  a  Title  to  the  innocent 
Papist.  And  here  there  is  a  manifest  Difierence  between  the  Decree  of  the  Adventurer 
and  Soldier  and  Person  to  be  restored  ;  for  the  Certificate  and  Patent  begins,  and  makes 
the  Title  to  the  Adventurer  and  Soldier ;  for  that  the  Lands  were  forfeited  to  the  King 
\ff  the  Rebellion.  And  tho'  the  Statute  17  Car.  cap.  34,  in  Engla^,  had  enacted, 
not  the  Lands  forfeited  should  be  set  apart  by  Lots  for  the  Adventurers  ;  yet  such 
L)ta  being  set  out  in  the  Time  of  the  usurped  Powers,  created  no  Title  to  the  Adventurers ; 
hut  the  innocent  Papist  that  was  to  be  restored  by  the  Act,  tho'  the  Lands  were  in 
Seiffln  and  Sequestration  during  the  Usurpation,  yet  if  he  were  really  Innocent,  no 
Forfeiture  was  ever  committed  ;  and  therefore  when  the  Commissioners  declared  any 
Person  Innocent,  he  was  restored  to  his  Title  that  he  had  before  the  making  of  the 
Act,  only  he  had  no  Action  for  the  mesne  Profits.  And  in  this  Case  they  were  in  the 
ttme  Condition  with  afl  other  Cavaliers  whose  Estates  were  sensed  in  those  Times. 

Seeondlyj  Tis  plun  from  the  devestii^  Clause :  For  as  soon  as  the  Persons  are 
glared  Innocent,  the  Lands  are  devested  out  ol  the  Crown  ;  and  then  they  must  be 
in  the  Pn^rietors  in  the  same  Con-[240!hdition  and  Manner  as  they  held  and  enjoyed 
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them  before  the  Act.  For  the  Commisaioners  had  no  Power  to  make  any  Alterations 
in  Estates  deveeted  out  of  the  Crown,  for  then  they  were  out  of  their  Power ;  and  when 
they  had  declared  die  Person  Innocent  quoad  the  Estate,  it  was  out  of  their  Authority 
and  Power,  and  they  would  not  make  any  Decrees  to  alter  or  change  it. 

Thirdly,  This  appears  by  the  several  Manners  by  which  the  Papist  and  Adventurer 
contested  before  the  Comnussioners ;  that  they  did  not  determine  the  Title ;  for  if 
both  the  Claimant  and  Adventurer  agreed,  lliat  the  Lands  in  Question  were  the 
Claimant's  before  the  Rebellion,  the  only  Question  was,  Whether  the  Papist  were 
Innocent ;  and  if  he  were  Innocent  he  was  then  restored,  because  the  Adventurer 
who  was  in  Possession  admitted  it  to  be  the  Estate  of  the  Papist ;  but  when  the 
Advoiturer  disputed  not  only  hifi  Innocence^  but  also  his  Title,  there,  if  it 
appeared  that  he  was  Innocent,  he  was  declared  Innocent  at  lai^e,  and  his  Title  left 
to  the  Law ;  which  shews  plainly  they  were  never  authorised  to  inquire  about  the 
Title.  And  if  the  Question  was,  Whether  the  innocent  Papist  was  intitled  to  the  Lands, 
that  was  a  Question  meerly  to  be  tried  by  the  Law.  And  therefore  in  the  Act  of  Ex- 
planation, the  Adventurer  was  either  to  make  his  Election  in  three  Months,  to  take 
the  Lands  he  had  in  Possession,  subject  to  the  Title  of  the  Papist,  or  resort  to  a  Reprisal. 

Fourthly,  It  is  plain  from  the  Clause  of  the  Innocents  quoad  hoc,  that  tho'  the  Com- 
missioners might  declare  him  Innocent  ouooci  Part  of  the  Lands,  that  they  could  not 
declare  him  Innocent  quoad  Part  of  the  Estate  in  the  Lands,  because  the  Words  of  the 
Statute  are.  That  "  no  Decrees,  wherein  any  Persons  have  been  declared  Innocent 
"  quoad  hoCy  shall  give  any  such  Person  or  Persons  any  Title,  by  Virtue  of  any  such 
"  Decree,  to  enter  upon  or  enjoy  more  or  other  Lands,  than  what  were  particularly 
"  mentioned  in  such  Decrees,  but  that  all  other  Lands  of  such  Person  as  was  decreed 
"  innocent  quoad  hoe,  which  were  sequestred  on  Account  of  the  War,  shall  remain  to 
"  his  Majesty,  to  the  Uses  in  the  Act.  Here  'tis  plain,  that  this  explanatory  Act  only 
extends  to  the  Land  in  Dispute  quoad  which  the  Papist  is  declared  Innocent.  And  tho' 
the  Statute  admitted  a  Solecism  in  speaking,  that  a  Man  should  be  Innocent  quoad 
some  Lands,  and  not  quoad  others,  wnich  was  to  avoid  a  greater  Inconvenience,  viz. 
that  a  Proprietor  should  be  turned  out  of  his  Estate  without  ever  being  sxmimoned  or 
heard,  or  any  Opportunity  given  him  to  make  his  Defence,  yet  it  will  not  thence  follow 
that  we  must  admit  a  much  greater  Inconsistency,  where  no  such  Inconvenience  would 
follow,  viz.  that  he  should  be  Innocent  to  an  Estate  for  Life  in  Luids,  and  not  as  to  the 
Remainder  or  Reversion  :  For  whether  a  greater  or  a  lesser  Estate  was  claimed,  the 
Tenant  was  to  be  summoned,  and  the  Attorney  Gewnd  was  to  defend,  where  there 
was  no  Person  in  Possession  of  the  Estate  ;  and  therefore  in  this  Case,  if  Sarah  was 
.  intitled,  as  it  appears  she  was,  she  was  intitled  to  an  Estate  Tail  in  one  Moiety  of  the 
Land,  and  a  Fee  in  the  other,  which  the  Commissioners  by  the  Act  had  no  Authority 
to  change,  alter,  or  abridge. 

[241]  Fifthly,  It  would  be  the  highest  Absurdity,  that  the  Commissioners  should 
be  intitled  to  alter  the  Titles  of  the  innocent  Persons,  and  is  contrary  to  the  whole  Touot 
of  the  Act,  for  that  declares  that  such  innocent  Feraons  are  to  be  restored ;  and  a 
Restitution  must  be  to  the  Title  they  formerly  had  to  the  Lands,  otherwise  'tis  not  a 
Restoration  to  an  old  Title,  but  a  Creation  to  a  new  one. 

Therefore  I  think  that  BandaU,  the  GramlBon  of  SarcA,  is  well  intitled,  by  the 
Verdict,  to  the  Estate ;  And  therefore  that  Judgment  should  be  for  the  Defendant. 

Devit,  Lessee  of  Cowper,  versus  Tbk  College  of  Dublin,  in  Ejectment 

Bill  of  Exceptions,  <£c. 

This  is  an  Ejectment,  wherein  James  Devit  declares  against  the  Provost,  Fellows  and 
Scholars  of  Trinity  Cdlege,  on  a  Lease  made  to  him  the  Ist  of  May  1704,  for  six  Years, 
by  Arthur  Cowper.  On  Not  guilty,  Verdict  is  given  for  the  Plaintiff.  On  this  a  Bill  of 
Inceptions  is  entered  on  Record,  wherein  they  set  forth  the  Certificate,  by  which  the 
Commissioners  say,  That  it  appeared  to  the  Court  that  these  Lands  were  seised  and 
sequestred  in  the  Rebellion  that  broke  out  the23dof  £?c/o6er  1641,  and  that  these  Lands 
were  allotted  to  Edward  Cowper,  and  certify  their  Judgment  to  the  Lord  Lieutenant  and 
Chancellor t  in  proper  Form :  And  on  this  Certificate  a  Patent  is  made  November  the  1 9th 
Anno  18  Car.  2  ri66T|,  to  Edward  Cowper  and  his  Heits,  under  Uie  Rent  in  the 
Certificate  reserved ;  and  that  Arthur  Cowper,  Lessor  of  the  Plaintiff,  is  Son  and  Heir 
of  the  said  Edward  Cowper. 
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The  Bill  of  Exceptions  farther  Baith,  That  it  was  given  in  Evidence  for  the  Defendant 
that  Queen  Elimbeth^  hv  Letters  Patent,  dated  the  28th  of  Jtme  in  the  39th  Year  of  her 
fieign,  gave  those  JjutoB  to  the  Frorost,  Fellows  and  Scholars  of  Trwtiti/  CdUge,  and 
their  Successors ;  and  that  th^  the  21st  of  November  Anno  iO  Elie.  granted  Uiem  to 
Maurice  Fiizgerald  and  his  Heirs  in  Fee-Farm,  under  the  Bent  of  8f .,  and  that  Mavirice 
Fiizaerald  was  a  forfeiting  Person,  prout  per  Inquisitionem  set  out. 

m  Older  to  settle  this  Case,  three  Things  are  to  be  considered. 

First,  The  general  Frame  of  this  Act,  and  what  Persons  are  obliged  to  claim  in 
Pursuance  of  it. 

Secondly,  The  particular  Construction  of  the  College  Clause. 

Thirdlyt  The  Consequence  to  the  Titles  of  Ireland,  if  Claims  should  be  allowed  that 
are  not  saved  in  the  Certificates. 

First,  Of  tiie  general  Frame  of  the  Act,  and  what  Perscms  are  obliged  to  claim  by  it. 

By  this  Statute  aJI  the  lisnds  that  were  in  Seisin  and  Sequestration  were  vested  and 
settled  in  the  King,  without  Office  or  Inquisition ;  but  this  was  not  for  die  King's  mere 
Use  and  Benefit ;  but  the  King  was  in  Nature  of  a  B.oydl  Trustee,  for  answering  the 
several  Uses  and  Intents  of  the  Act ;  and  this  was  in  Pursuance  of  the  17  Car.  1,  c.  3,  4, 
*  ^  [242]  which  several  Lands  were  to  be  set  out  to  such  Adventurers  as  should  advance 
Money  for  the  Reduction  of  Ireland. 

The  Lands  vested  in  the  King  were  to  be  devested  by  the  Claims  of  the  several  Parties 
in  Interest ;  and  these  Persons  were  by  the  Act  of  Parliament  to  make  their  Claims  by  a 
certain  Time  appointed  :  The  Words  are,  "  That  all  Persons,  and  Bodies  Politick  and 
'  Corporate,  who  have  not  already  put  in  their  Claims  before  the  Commissioners,  do  put 
'  in  their  Claims  within  the  Space  of  thirty  Days  immediately  aiter  the  Proclamation 
'  made  by  the  Chief  Governor ;  which  Proclamation  was  not  to  be  made  till  the  Com- 
'  missioners  for  executing  the  Act  should  arrive  at  Dublin,  and  should  have  met  for  the 

■  Execution  of  the  Commission,  but  as  soon  after  as  might  conveniently  be ;  and  that 
'  after  the  said  Time  should  be  expired  no  Claim  should  oe  received,  but  the  Party  left 

■  without  Remedy,  and  debarred  for  ever." 

Now  there  are  three  Sorts  of  Persons  particularly  concerned  in  this  Act. 
First,  The  Soldier  and  the  Adventurer. 
Secondly,  The  Innocents  that  were  to  be  restored. 

Thirdly,  The  several  Persons  and  Bodies  Politick  mentioned  in  the  Act  by  Name. 

First,  The  Soldier  and  Adventurer.  And  these  are  intitled  not  only  in  Pursuance  of 
the  17  Car.  1,  c.  34,  but  likewise  by  the  King's  Royal  Declarations,  which  are  incor- 
porated into  this  Act,  and  say,  That  the  Lands  and  Tenements,  which  the  Adventurers 
and  Soldiers  possessed  the  7th  of  May  1659,  should  be  confirmed  and  made  good  to 
them  :  But  those  Persons,  no  Doubt,  were  obliged  to  claim,  in  order  to  devest  the  Lands, 
which  by  the  vesting  Clause  were  in  the  King. 

This  is  phtin  from  the  two  Clauses  of  ma£ng  out  Certificates,  for  by  these  the  Com- 
nuBsioners  were  impowered  to  make  out  their  Certificate,  according  to  every  Man's 
Interest ;  and  on  such  Certificate  the  Chief  Governors,  with  the  Advice  of  the  Council, 
vere  to  order  Letters  Patent  under  the  Great  Seal :  So  that  the  Adventurer  and  Soldier 
bong  to  begin  a  Title  from  the  King,  he  was  to  make  out  his  Bight  before  the  Com- 
misBicmers ;  and  the  Patent  was  to  be  granted,  not  in  the  usual  War,  where  the  Patents 
are  ex  Gratia,  by  Letters  from  the  King,  and  Fiat  to  the  Lord  CnanceUor.;  but  these 
Patents  were  ex  Debito  Justitice,  and  founded  only  on  the  Ger^cate  cl  the  0<Hnnus- 
doners,  without  any  Order  from  the  Kii^. 

Secondly,  The  Innocents  that  were  to  be  restored. 

These  come  under  the  devesting  Clause,  which  immediately  follows  after  the  vesting 
ClauBe  in  the  King  :  The  Words  of  the  Proviso  are,  "  That  the  Act  should  not  vest,  or  be 

*  conatrued  to  vest,  the  Lands  of  innocent  Protestants  or  innocent  Papists,  their  innocent 

*  H«r8,  Executors  or  Administrators."  Now  these  likewise  were  obliged  to  Claim,  in 
Pursuance  of  the  Act,  because  they  were  obliged  to  make  out  this  Qualification  of 
Innocence ;  but  when  they  had  made  that  appear,  they  were  not  inf  arced  to  take  out 
wy  new  Patents,  because  they  were  not  to  oegin  any  new  Title  from  the  King,  but 
nmitted  to  their  old  Title  to  such  Lands  as  they  claimed,  and  the  Lands  [243]  came 
out  (rf  Uie  Grown,  not  by  any  Patent  or  new  Grant,  but  by  the  devesting  Olause  in  the 
Act  (rf  Parliament. 

Bat  then  the  Adventurer  and  Soldier  was  to  be  reprised,  wherever  such  Innocent 
was  to  be  restored ;  axid  theWardaa.Te,  Thai  ha  shall  be  forthvMnprued:  So  that  the 
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Reprisal  was  to  go  pari  passu  with  the  Restitution.  This  appears  by  the  enacting 
Clause,  immediately  following  the  devesting  Glauses ;  and  also  by  another  Clause  in  the 
Instruction. 

Thirdly,  The  several  Persons  and  Bodies  Pohtick,  mentioned  by  Kame  in  the  Act 

Those  of  several  Sorts  ]  some  that  were  restored  to  their  old  Titles  or  Estates,  others 
that  obtained  new  ones. 

First,  Those  that  were  restored  to  th^  old  Estates,  and  those  by  the  first  Act,  were 
not  obliged  to  claim,  because  they  were  not  obliged  to  make  out  their  Innocence,  since 
they  were  declared  innocent  by  Act  of  Parliament ;  nor  were  they  obliged  to  make  out 
any  Title  to  their  Estates,  because  they  claimed  by  their  old  Title,  to  which  they  were 
remitted,  and  not  by  any  new  Grant  from  the  King  ;  and  such  were  the  Archbishops, 
Bishops,  Deans,  Duke  of  Ormond,  and  others. 

But  here  a  Distinction  was  made ;  for  my  Lord  Clanrickard,  and  several  other 
Papists,  restored  by  Name  in  the  Act  of  Parliament,  entered  into  more  Lands  than  they 
were  intitled  to,  and  therefore  such  Persons,  who  claimed  under  such  Clause,  were  by 
the  Act  of  £jcplanation  to  make  out  their  Title  to  the  several  Parcels  of  Lands  they 
claimed  before  the  CommissionerB  for  the  Execution  of  the  Act,  within  such  Time  as 
should  be  by  them  limited,  or  in  Default  thereof,  to  forfeit  two  Years  Value  of  the  Lands 
in  their  Possession  respectively. 

Secondly,  Aa  to  those  particularly  named  in  the  Act,  they  were  to  begin  new  Titles ; 
their  Clauses  are  in  Confirmation  of  Letters  Patent  granted  from  the  King,  and  then  the 
Particulars  of  the  Estate  granted  appeared  in  the  Patent,  as  in  Sir  George  Lane's  Clause, 
5G5  ;  or  else  the  Particulars  of  the  Lands  were  mentioned  in  the  Act  of  ParHament,  as  in 
Sir  Robert  iSou(A««ii's  Clause,  568,  569.  And  in  these  Cases  there  was  no  Occasion  to 
claim,  because  they  had  Title  by  Letters  Patent,  or  by  the  Act  itself. 

So  in  the  Duke  of  YorWs  Clause  there  seemed  no  Occasion  to  claim,  which  vests  the 
Lands  of  the  Regicides  in  the  Duke  of  York  \  and  the  Reason  is,  because  by  the  Instruc- 
tions it  appeared  that  those  Lands  were  ascertained  by  a  C^tificate,  returned  bv  t^e 
Commissionera  into  the  Exchequer ;  for  it  appears,  by  Instructions,  that  the  Com- 
missioners were  to  return  a  Particular  of  their  Estates  in  the  Exchequer,  upon  their  first 
Sitting  to  do  Business ;  and  here  no  reprisable  Persons  were  in  Possession,  for  the 
Rf^cides  were  in  Possession,  who  were  forfeiting  Persons. 

But  in  all  other  Cases,  I  take  it,  where  the  Persons  were  to  begin  a  new  Title  from  the 
Crown,  and  there  are  only  general  Words  in  the  Act  of  Parliament,  there  they  ought  to 
claim,  because  the  Commissioners  are  to  ascertain  the  Particulars  that  are  to  pass  by 
sucli  Clauses.  I  can't  say,  but  that  if  an  Act  of  Parliament  should  grant  in  general  Terms 
uU  the  Estate  of  /.  S.  but  that  it  would  pass  by  the  Act :  [244]  Yet  such  is  the  Wisdom  of 
the  Legislature,  that  where  Property  is  concerned,  the  Statutes  do  never  grant  Estates 
and  Interests  without  ascertaining  them  in  the  Acts  themselves,  or  wiuiout  settling 
some  Means  whereby  they  may  be  reduced  to  6.  Certainty  ;  for  such  Act  would  breed 
Confusion,  instead  of  a  certain  Distinction  and  Settlement  of  Property. 

When  these  Persons  that  were  particularly  named  in  the  Act  enter'd  into  their 
several  Estates,  those  Adventurers  and  Soldiers  that  were  possessed  of  them  and  ousted 
were  reprised,  and  these  being  favoured  of  the  King,  they  easily  obtained  that  such  as 
were  ousted  by  their  Claim  should  be  immediately  reprised ;  and  therefore  we  find 
that,  in  the  Act  of  Explanation,  those  who  were  removed  from  the  Duk4  of  Ormtmd's 
Estate,  and  afterwards  reprized  in  Cettharlough  should  retain  two  Thirds  of  it,  were 
possessed  the  7th  of  itf ay  1659. 

And  there  were  such  Numbers  of  those  that  came  in  on  the  Commis^onera  Stock 
of  Reprisals,  so  many  Innocents  restored,  whereby  the  Adventurers  and  Soldiers  were 
reduced  to  a  Necessity  of  claiming  Reprisals,  tliat  the  Stock  of  Reprisal  fell  short,  and 
therefore  the  Soldier  and  Adventurer  were  by  the  Act  of  Explanation  retrenched  one 
Third  of  what  was  their  real  Due. 

But  it  is  the  perfect  Model  of  that  Act  of  Parliament,  that  the  Soldier  and  Adven- 
turer was  not  to  be  removed  out  of  what  he  was  in  Possession  of,  for  any  Restitution, 
till  he  was  duly  possessed  of  his  two  Thirds  :  This  is  provided  both  at  the  Begizming 
and  Ending  of  the  Act  of  Explanation.  After  this  Retrenchment,  there  seems  to  be 
Room  made  for  every  Body,  in  Pursuance  of  the  Act  of  Exphination  ;  for  by  this  Act, 
if  an  Innocent  claimed  more  than  was  his  Due,  the  Adventurer  or  Soldier  in  Possession 
had  it  in  his  Election,  ather  to  give  it  up  to  the  Claimant,  and  have  Recourse  to  the 
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Stock  of  Reprisals,  or  choose  it  as  Lot,  and  try  it  with  the  Clumant,  who  was  to  set  up 
no  "Ktle  but  what  he  had  put  into  his  Claim. 

Two  Years  Time  was  thought  a  competent  Time,  in  which  all  these  Matters  ought 
to  be  settled ;  and  therefore  a  Olause  was  added  to  the  Act  of  Parliament,  that  in  Cases 
which  should  happen  before  the  Commissioners,  which  were  doubtful,  and  the  Act 
found  defective  in  Points  necessary  for  carrying  on  the  intended  final  Settlement,  that 
the  CfHnmiasionerB,  or  any  three  of  them,  might  acquaint  the  Lord  Lieutenant,  or 
Chief  Governor  and  Council,  with  their  Proce^ngs  and  Doubts,  and  such  Order  for 
Amendment,  Enlargement  of  Period,  Explanation  and  Direction,  as  should  therein  be 
made  by  the  Lord  Lieutenant  and  General  Govemor,  and  Council,  should  be  as  effectual 
as  if  the  same  had  been  inserted  in  the  Act. 

This  is  the  Top-Stone  and  Finishing  of  this  Building ;  for  it  was  apprehended  by 
the  Legulature  that  some  Time  should  be  given,  before  every  Man's  Right  should  be 
settled  and  adjusted,  and  the  liOrd  Lieutenant  and  Council  were  armed  with  a  Power 
to  fix  every  Man  in  his  proper  Settlement,  so  that  there  might  never  after  be  any  Oon- 
trover^  or  Contention  about  it ;  and  this  they  Ve  done  by  their  Answer  or  Resolution 
of  Doubts ;  where  they've  ordn«d,  that  where  any  Certificates  of  Let-[245}-tei^  Patent 
ahal]  have  been  paffied  to  Persons  intitled,  they  shall  hold  and  enjoy  the  Land  against 
the  King.  Bodies  politick,  and  all  Persons  whatsoever,  unless  those  whose  Titloi  are 
saved  in  such  Certificate. 

Now  the  Persons  intitled  must  be  understood  the  Soldiers  and  Adventurers,  who 
by  the  Act  were  intitled  to  receive  Certificates  ;  for  otherwise  the  Confirmation  would 
be  utterly  insignificant,  for  the  Construction  that  is  made  by  those  who  argue  for  the 
Defendants,  is  only,  that  if  a  Certificate  be  granted  to  those  that  have  Right  to  them, 
they  shall  have  Right ;  whereas  the  Meaning  of  the  Act  was  to  make  the  Certificate 
Final  to  the  Parties,  that  after  they  had  been  retrenched  they  might  never  after  be  dis- 
tnibed  in  that  Part  which  they  enjoyed ;  but  if  the  Construction  were,  that  they  were 
in  all  Points  to  be  intitled  to  the  Certificate,  or  else  they  were  to  be  open  to  all  other 
Titles,  then  it  would  amount  to  no  Confirmation  at  all ;  and  this  Rule  made  for  the 
final  Settlement  of  all  Adventurers  and  Soldiers,  and  their  Security,  would  come  to 
nothing. 

Secondly,  We  come  now  to  the  Provision  for  the  College^  which  in  the  Act  of 
Explanation  stands  thus  : 

Provided  always,  and  it  is  hereby  enacted  and  explained,  that  no  Lands,  whereof 
the  Provost,  Fellows  and  Scholars  of  the  College  of  the  Holy  and  imdivided  Trinity  of 
Queen  Elizabeth,  near  Dublin,  were  seised  in  Fee  in  the  Year  1641,  and  are  now  in  their 
actual  Possession,  nor  any  Lands  held  by  Virtue  of  any  Gnmt,  Leasb  or  Fee-Farm, 
fnan  the  said  Provost,  Fellows  and  Scholars,  and  forfeited  to  his  Majesty,  shall  be  dis- 
posed br  Virtue  of  this,  or  the  said  former  Act,  but  that  they,  and  every  of  them  remain, 
and  be'in  the  Provost,  Fellows  and  Scholars,  and  their  Successors  for  ever,  subject 
nevertheless  to  the  PajTnent  of  such  Quit-Rente  for  the  said  forfeited  Lands,  as  Adven- 
turers or  Soldiers,  by  Virtue  of  this  or  the  former  Act  ought  to  pay  ;  any  Thing  in  this 
or  the  said  former  Act  contained  to  the  contrary  notwithstanding. 

This  Clause  is  not  only  a  Clause  of  Restitution,  but  likewise  of  Augmentation  of 
Revenue  to  the  College,  and  the  Reason  of  Augmentation  at  this  Time  was,  that  the 
Re^uration  had  in  its  Consequence  lessened  their  Income  ;  for  during  the  usurped 
Power,  the  College  had  several  Lands  given  them,  which  belonged  to  the  Archbishop 
of  IhUin,  the  Dean  and  Chapter  of  St.  and  Bishop  of  Meatk,  which  by  the 

Act  ot  Settlement  were  all  restored  to  them  again,  and  therefore  the  lionds  held  of 
them  in  Fee-Farm,  and  forfeited  to  the  King,  were  granted  to  them  in  Compensation  ; 
bat  whatever  was  the  moving  or  procuring  Cause  of  this  Grant,  yet  it  was  still  a  new 
Grant,  and  as  such  it  was  to  be  expounded  ;  so  that  as  to  the  Lands  which  were  held 
of  them  in  Fee-Farm,  and  forfeited  to  the  Crown,  these  were  an  Augmentation  and  Gift 
from  the  King,  and  the  College  was  to  begin  a  Title  from  him,  and  therefore  they  were 
to  he  passed  to  the  College  by  Certificate  and  Patent,  and  they  are  not  immediately  vested 
in  the  College  by  the  Act  till  they  are  claimed,  nor  can  they,  as  it  has  been  argued  for 
the  Defendants,  be  immediately  executed  by  the  Act  in  the  [246]  College,  as  the  Statute 
which  transfers  Uses  into  Possession,  and  thav  for  many  Reasons. 

firtt.  Because  there  is  no  Description  of  the  Land  by  Quantities,  and  other  con- 
venient Certainties,  and  therefore  not  being  certain  in  themselves,  must  be  reduced  to 
Cmainty  by  Somebody  else ;  for  it  con  never  be  supposed  the  Statute  intended  to 
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execute  the  Lands,  without  setting  out  and  describing  the  Puticulars  of  -the  Lands  that 
were  so  to  be  granted  and  conveyed. 

Secondly,  That  which  puts  tlus  Matter  out  of  Doubt,  is  the  Olause  which  obliges  the 
College  to  pass  a  Certificate  and  Patent ;  the  Words  are,  "  That  the  Commissioners 
"  shall  appoint  Books  to  be  made  of  the  Allotments  of  AdTenturers  and  Soldiers,  the 
"  Augmentation  of  Bishops,  and  Provisions  for  the  College  of  DuUin,  and  on  Certificates 
"  under  the  Hands  and  Seal  of  the  Commissioners,  expressing  the  Names  of  the  Persons, 
"  with  convenient  Descriptions,  Denominations  and  Number  of  Acres,  that  then  the 
"  Lord  Lieutenant  shall  grant  a  Patent,  without  any  Letter  or  Warrant  from  the  King." 

By  which  Clause  'tis  plain,  that  the  Provisions,  vit.  all  the  Provisions  of  the  College 
must  be  passed  to  them  by  Certificate  and  Patent,  as  well  as  the  several  Lots  of  the 
Adventurers  and  Soldiers,  and  there  was  the  same  Beason  it  should  be  so,  because  the^ 
were  to  befpn  a  Title,  and  the  Bight  was  to  pass  out  of  tibe  Grown  to  themselveB,  and  if 
the  Commissioners  were  to  grant  a  Certificate,  there  must  be  a  Claim  before  such 
Commissioners,  for  they  could  not  certify  a  Right  'till  they  had  Notice  there  was  such  a 
Right  in  theoL. 

Thirdly,  There  is  another  Clause  in  the  Statute,  that  shews  there  was  a  Necessity 
that  they  should  claim,  and  this  is  a  Clause  that  stands  subsequent  to  the  College  Clause, 
viz.  Provided  nevertheless  that  no  reprizable  Soldier,  Adventurer  or  Officer,  shewing 
before  the  5th  of  June  1 659,  or  Protestant  Purchaser  in  Connaught  and  Clare  be  removed 
out  of  any  Part  of  the  Premisses,  which  they  are  to  have  by  this  Act,  before  they  be  re- 
prized for  the  same,  according  to  the  said  Statute,  and  indfwd  it  is  the  whole  Flan  of  the 
Act  of  Explanation,  that  the  reprizable  Person  was  to  be  actually  reprized  before  he  was 
to  be  removed  to  make  Room  for  any  Penfon  that  was  to  be  restored  ;  so  that  this  Peraon 
being  in  Possession  of  the  Lands  belondng  to  the  College,  was  not  to  give  up  any  till 
such  Time  as  he  was  restored  to  other  Lands ;  and  therefore  the  Colle^  must  needs 
claim  before  the  Commissioners,  otherwise  it  was  only  keeping  during  the  Time  they 
were  to  claim,  and  then  they  would  oust  the  Person  in  Possession  without  any  Claim 
at  all,  which  is  contrary  to  the  whole  Design  and  Tenor  of  the  Act  of  Parliament. 

Fourthly,  This  was  the  contemporary  Exposition  of  the  Act  of  Parliament,  because 
they  did  actually  claim  in  Pursuance  of  the  Act,  and  these  Claims  have  been  read  to  the 
Court,  and  these  can't  be  said  to  be  fiC  abundanU  cautela,  since  the  Words  of  the  Law 
require  that  a  Certificate  and  Patent  should  be  |»88ed  of  them. 

But  those  who  have  argued  for  the  Defendants  have  very  much  relied.  That  since 
the  Words  of  the  Act  are,  "That  no  Land  held  by  [247]  Tirtue  of  any  Grant,  Fee-Farm, 
"  or  Lease  from  the  College,  and  forfeited  to  his  Majesty,  shall  be  disposed  of  by  Virtue  of 
"  these  Acts,  but  should  be  and  remain  to  them  for  ever,  any  Thing  in  this  Act  to  the 
"  contriOT,  notwithstanding ; "  That  therefore  every  Disposition  of  these  College  Jjands 
by  the  Clommissioners  is  absolutely  void ;  that  the  Commissioners  had  no  Power  to 
dispose ;  that  what  they  did  was  coram  non  judice,  and  that  this  Clause  is  to  be  construed 
as  the  Non  obstante  in  Patents,  and  as  an  Exemption ;  and  the  Lands  contained  in  this 
Clause  are  out  of  the  Power  of  the  Commissioners. 

It  IB  very  true,  that  if  the  Commissioners  had  no  Power  over  those  Lands  by  Virtue 
of  this  Clause,  and  that  their  Disposition  was  void,  then  no  Confirmation  can  operate 
to  make  a  void  Clause  good,  nor  woi^  the  PlainiifE  have  been  within  the  Besolution 
of  Doubts,  if  what  the  Gommissioners  had  done  was  coram  non  jrulice. 

But  the  Commissioners  have  Power  over  the  Land  granted  to  the  College ;  and 
this  appears  plainly  from  what  has  been  said  already. 

First,  Because  the  Commissioners  had  a  Power  to  declare  whether  the  Lands  had 
been  forfeited  or  not,  for  they  were  to  declare  whether  the  Persons  that  held  of  the 
College  were  innocent  or  not,  and  if  this  Clause  was  to  be  construed  as  an  Exception 
out  of  their  Power,  then  they  would  make  no  Declaration  of  the  Nocency  or  Innocency 
of  the  Persons  holding  the  Lands,  and  consequently  the  College  could  have  no  Title, 
for  they  derive  Title  by  the  Attainder  or  OutlawTy  of  Fiizg^ald  for  High  Treason, 
for  thevVe  set  out  the  Ino[ui8ition,  tho'  thev  say  he  is  guilty  per  Inquisitionem,  and 
the  Title  they  set  upon  this  Becoid  is,  by  uie  Declaration  of  Nocency,  by  the  Com- 
missioners set  forth  m  the  PlaintiS's  Title,  so  that  if  the  Declaration  be  void  the  College 
can  have  no  Title,  which  condi^es  plainly  tii^  Lands  are  not  out  of  the  Verge  or 
Power  of  the  Commissioners. 

Secondly,  If  this  was  an  Exemption  of  the  Lands  out  of  the  Power  of  the  Com- 
missioners, they  would  have  no  Authority  to  reprize  such  Adventurers  and  Soldiers 
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as  were  turned  out  by  Virtue  of  this  Clause ;  and  by  the  Clause  884,  such  Advehturer 
and  Soldier  was  not  to  be  removed  till  be  was  reprized  ;  so  that  to  make  such  Construc- 
tion on  this  Clause,  as  if  it  extended  to  exempt  the  Lands,  would  be  to  construe  it  in 
a  Manner  that  would  make  it  inconsistent  with  that  Part  of  the  Act. 

If  then  the  College  ought  to  claim,  then  by  the  Clause  542,  543,  they  are  debarred 
by  their  own  Non-claim ;  and  if  the  Certificate  was  not  void,  but  only  voidable  by  the 
Okuse  of  the  College,  then  by  the  Clause  540,  but  more  especially  by  the  Act  for  Ke- 
adatioa  of  Doubts,  such  Gertmcate  is  confirmed  against  all  reisona  md.  Bodies  Politick. 

Thirdly^  There  is  no  Doubt  but  the  Act  of  Resolution  Doubts  confirms  the 
Certificate  against  the  Claim  of  any  innocent  Person,  that  is  not  expressly  mentioned 
within  the  Certificate,  and  the  Clause  for  the  Innocent  is  much  stronger  penned,  than 
tb&t  for  the  College ;  the  Words  are  "  That  this  Act,  or  any  Thing  therein  contained, 
'shall  not  vest  or  be  understood,  or  construed  to  vest  in  their  Majesties,  their  Heirs 
'and  Successors,  or  otherwise  to  prejudice  or  take  away  [248]  any  Estate  from  any 
'innocent  Papists,  their  innocent  Heirs,  Executors  or  Administrators,"  and  yet  the 
oonfirming  Clause  seta  up  the  Certificate  against  their  Title,  if  they  be  not  expresly 
mentioned  in  such  Certificatea. 

Now  the  Words  in  the  Innocents  Clause,  That  they  shall  not  vest,  are  much  stronger 
tlian  the  Words  in  the  College  Clause,  That  they  shall  not  be  disposed  of ;  the  Innocents, 
ji  a  Ghuse  of  Restitution  to  the  Land,  to  which  the  King  had  no  l^tle  by  Forfeiture ; 
the  College  Clause  is  a  new  Grant  of  I^ands  under  a  Forfeiture ;  if  therefore  by  the 
Besolution  of  Doubts,  the  Person  that  claims  by  Certificate  is  to  hold  against  the  Title 
of  the  Innocent,  he  ought  to  hold  against  the  Title  of  the  College  where  'tis  not  men- 
tioned in  the  Certificate. 

To  consider  the  Oonsequenees  of  this  Doctrine,  if  this  Certificate  should  be  adjudged 

And  this  Twofold. 

Fvrstf  That  the  Adventurer  and  Soldier  would  be  perfectly  stripped  of  his  Inherit- 
ance, because  he  could  not  be  reprized,  which  were  to  destroy  the  Title  of  a  Person 
who  was  a  Purchasor  for  valuable  Consideration,  under  several  Acts  of  Parliament, 
wherein  by  those  Acts  he  was  intitled  to  a  Belief,  and  where  he  had  likewise  paid  an 
Half  Tear's  Rent  for  the  King's  Ro3ral  Bounty,  which  went  towards  the  Charges  of 
the  Act,  and  likewise  one  Penny  per  Acre  to  the  Commissioners  and  Sub-Commissioners 
for  settling  the  Act,  and  likewise  retrenched  by  the  Act  of  Explanation,  one  Third 
of  his  real  Due,  and  by  the  Terms  of  that  Act,  were  not  to  be  removed  till  he  was  re- 
prized ;  now  if  after  all  this  Construction  of  the  Defendants  were  to  take  Place,  after 
all  these  Payments  and  Deductions,  he  would  be  turned  out  without  an^  Satisfaction 
at  all,  whereas  the  OoUege  only  sttSeiB  by  their  own  Laches  and  Neghgence,  where 
they  ought  to  claim. 

Secondly,  The  last  and  most  terrible  Consequence  of  all,  if  this  Ceilificate  should 
be  adjudged  void,  is,  that  it  would  introduce  an  ITncertainty  of  Property  through 
the  whole  Kingdom  :  That  which  is  the  present  Happiness  of  the  Kingdom  of  Ireland 
is.  that  after  all  the  Revolutions  and  Changes,  which  have  been  in  their  Property, 
they  are  now  come  to  so  firm  and  lasting  a  Foundation,  that,  it  is  to  be  hoped,  will 
never  be  shaken ;  and  the  very  Basis  of  this  Establishment  is  this  Certificate  and 
Intent ;  this  is  the  Beginning  of  every  Man's  Title  ;  Men  have  no  Deeds  nor  Evi- 
dences higher  to  shew,  whose  Estate  it  was  before  the  Date  of  the  Certificate. 

I  take  it  therefore,  that  these  Laws  of  Settlement  and  Explanation  are  M  be  con- 
itraed  according  to  the  Intent  of  the  Legialature  for  the  Quiet  of  the  Kingdom,  and 
always  liberally  to  be  expounded  to  the  Settlement  of  Persons  interested,  and  'twill 
be  a  very  dangerous  Thing  to  the  Peace  of  the  Kingdom,  if  the  Certificate  and  Patent 
should  in  any  Case  whatsoever  be  construed  to  be  coram  non  judiee. 

I  should  have  all  manner  of  Tenderness  for  the  Right  of  the  College ;  they  are 
Xoneries  of  Religion  and  Learning,  and  therefore  all  Donations  for  Increase  and 
Augmentation  of  their  Revenue  are  to  be  Hberally  expounded  :  But  I  dare  not  make 
rach  an  Exp(»ition  in  Behalf  of  the  College,  as  would  let  in  a  general  Uncertainty 
into  the  Property  of  the  [249]  whole  Kingdom  ;  and  if  I  should  adjudge  the  Certificate 
and  Patent  to  be  void.  I  don't  know  what  would  be  the  Consequence  of  such  a  Judg- 
ment ;  How  many  other  Certificates  and  Patents  may  be  contrary  to  the  Direction 
of  the  Act,  is  what  no  Man  living  can  foresee ;  and  it  any  Person  shouU  meet  with 
SoGcesB  on  such  a  Question  as  this,  and  receive  a  Juc^^ent  in  his  Favour,  that  a 
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Oertificate  axtd  a  Patent  are  touI,  it  Tould  beget  infinite  Questions  on  other  Oertificates 
and  Patents,  and  bo  by  Degrees  the  whole  Act  o£  Parliament  trould  be  unzarelled. 

On  Statutes  that  are  made  fur  quieting  the  Kingdom,  such  Besohitions  are  to  be  made 
03  tend  to  the  Peace  of  the  Nation ;  and  'tis  better  the  Non-claimant  should  lose  the 
Right  he  would  have  had.  if  he  had  claimed,  than  a  general  Uncertainty  shouM  have 
been  made  in  Property,  by  the  Negligence  and  liaches  of  those  who  have  not  claimed. 

It  is  a  general  Rule  of  Judgment,  that  a  Mischief  should  rather  be  admitted  than 
an  Inconvenience ;  it  is  only  a  Mischief  to  the  Defendants,  if  their  Right  be  barred 
by  their  own  Laches  in  not  claiming ;  but  it  will  be  an  Inconvenience  to  the  whole 
Kingdom,  if  the  Certificates  and  Patents  (under  which  the  Titles,  Piirchases  and  Settle- 
mwts  of  this  Kingdom  should  stand)  shall  be  adjudged  void,  uid  coram  nan  judiee  : 
Wherefore  I  think  Judgment  should  be  given  for  the  Plaintiff. 


Tins  is  an  Action  on  the  Case  on  a  I^missory  Note,  whereby  the  Defendant  pro- 
mises to  pay  the  Plaintiff  £23  at  the  Day  of  the  Marriage  of  the  Defendant,  or  the 

Day  of  his  Death. 

So  there  is  a  second  Count  on  a  Promise  to  pay  £23  to  the  Plaintiff  at  the  Defendant's 
Day  of  Marriage,  or  Day  of  Death.  The  Plamtiff  avers.  That  the  Defendant  married 
Lucy  Grave,  whereby  the  Action  accrued. 

The  Defendant  demurs  generally. 

The  Plaintiff  joins. 

To  this  Declaration  it  has  been  objected,  That  there  being  two  Days  of  Payment 
mentioned,  viz.  the  Day  of  Marriage,  &aii  t^e  Day  of  Death,  and  the  Defendant  b«ng 
to  do  the  first  Act,  that  is,  to  pay  the  Money,  that  he,  according  to  the  Case  of  Sir 
Bmdand  Hayward  (2  Co.  35),  has  his  Election,  which  of  the  Times  he  will  make  the 
Payment. 

But  I  think  in  this  Case  the  Defendant  has  no  Election,  but  must  pay  the  Money 
on  his  Marriage ;  for  Sir  Rowland  Hayvxird's  Case,  and  all  Cases  upon  Bonds  and 
Promises,  turn  upon  this  general  Rule,  That  all  Contracts  are  to  be  taken  according 
to  the  Intent  of  the  Parties  expressed  by  their  own  Words  ;  and  if  there  be  any  Doubt 
in  the  Sense  of  these  Words,  such  Interpretation  must  be  made  as  is  most  strong 
against  the  Grantor  or  Obligor,  that  he  may  not,  by  the  obscure  wording  of  the  Contract, 
find  Means  to  evade  and  elude  it. 

Therefore  if  a  Man  grants  a  Rent  of  £20  or  a  Robe  to  one  and  his  Heirs,  the  Grantor 
shall  have  the  Election,  for  he  is  the  first  Agent,  by  the  Delivery  of  one,  or  the  Payment 
of  the  other ;  viz.  he  having  [250]  by  his  Contract  undertaken  to  do  one  Act  or  the  other, 
he  has  still  left  it  in  his  Election  to  chuse  which  he  will  do  ;  But  if  a  Man  grants  a  Rent- 
Charge  to  another  out  of  his  Lands,  'tis  but  one  Act  to  be  done,  and  the  Grantee  hath 
two  Remedies,  either  by  Way  of  Distress,  or  Writ  of  Annuity  ;  for  the  Grantor  having 
granted  it,  he  has  charged  his  Person,  and  having  granted  it  out  of  his  Lands,  he  has 
charged  his  Lands  also ;  and  having  thus  granted  two  Remedies,  it  must  be  in  the 
Election  of  the  Grantee,  who  is  to  have  the  Benefit  of  these  Remedies,  which  he  will 
have. 

So  in  the  Case  of  HUl  and  Grange  (Plowd.  172),  if  a  Man  makes  a  Lease  for  yean, 
and  reserves  a  Rent  payable  at  Mickaebtias  and  Lady-day,  and  there  is  a  Condition, 
that  if  the  Rent  reserved  be  behind  and  unpaid  at  the  said  Feasts,  and  ten  Days  after, 
that  then  the  Lessor  shall  re-enter  :  The  Construction  of  such  Leases  has  been,  that  the 
Rent  is  due  at  the  Day,  so  that  the  Lessor  may  distrain  for  it ;  but  to  save  the  Con- 
dition, the  Lessee  may  tender  at  the  last  of  the  Ten  Days,  because  those  are  Days  of 
Grace  given  by  the  Condition,  that  the  Lessee  may  save  his  Estate  by  the  Tender ; 
and  therefore  if  he  tender  at  the  last  of  the  ten  Days,  it  is  sufiBcient ;  and  that  is  like- 
wise the  Day  for  the  Lessor  to  demand  the  Rent,  in  order  to  have  Advantage  of  the 
Condition  broken. 

In  the  Case  of  BesvUl  and  Coates  (1  Vent.  58)  the  Condition  of  the  Bond  was,  that 
the  Obligor  should  bring  the  Son  and  Daughter  of  J.  S.  at  their  full  Age,  to  give  such 
Releases  as  a  third  Person  should  require  :  The  Defendant  pleads  that  the  Son  is  alive, 
and  under  Age ;  to  which  the  Plaintiff  demurs,  and  the  Demurrer  allowed ;  for  the 
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Force  of  the  Bond  is  not  suspended  till  they  are  both  of  Age,  because  'tis  to  be  taken, 
not  conjunctively,  but  respectively  and  (ustributively ;  for  the  Obligor  undertakes 
that  the  Daughter  shall  release  at  her  full  Age,  as  veil  as  the  Son ;  and  if  she  does 
Dot,  the  Condition  is  broken^ 

And  so  universally,  when  any  person  undertakes  to  pay  JAonsy  on  two  several  Con- 
tmgmeies,  the  natural  Sense  of  earn  Contract  is,  that  he  must  pay  it  at  eitiier  of  the  said 
Contingenciea,  for  the  putting  in,  that  he  ^all  pa^  at  the  one  or  other,  is  for  the  benefit 
of  the  Obligee  or  Promisee,  that  he  may  have  his  Money  at  any  of  the  ContingencieB 
happening :  And  this  is  the  genuine  Signification  of  those  Words,  and  likewise  that 
vhich  is  strongest  agunst  the  Promisor  or  Obhgor  ;  for  if  he  would  have  the  Payment 
suspended  by  both  the  Contingencies,  the  Promisor  or  ObUgor  must  take  Care  in  express 
MTords  t-o  limit  the  Payment,  after  the  happening  of  both  Contingencies  :  And  there  is 
an  express  Resolution  in  the  Case  of  SayeT  and  Gleane  (1  Lev.  54,  65),  in  Debt  on  an 
Obligation,  That  if  a  Ship  put  to  Sea,  and  either  the  GrOodB  or  the  Obligor  came  safe,  he 
Aoukl  pay  such  a  Sum  over  and  above  the  Use  allowed  by  the  Statute ;  the  Defendants 
riead,  that  the  Obligor  died  before  he  returned ;  and  it  was  objected,  that  the  Defendant 
ud  an  Election  to  pay  at  which  of  the  Contingencies  he  would ;  and  therefore  the 
Executors  of  the  ObUgor  were  excused,  because  their  Testator  never  returned  safe. 
But  'twas  resolved,  that  the  Law  supplies  the  Words  tekich  should  f/nt  happm^  and  no 
Prejudice  to  the  Executors  of  the  Obligor,  because  it  was  the  Sonse  of  such  Contract, 
that  Payment  should  arise  on  either  of  the  Contingencies. 

[25U  But  it  is  much  stronger  in  this  Case,  because  the  Promise  is  to  pay  at  the  Day 
of  Marriage,  or  Day  of  Death  :  Now  if  the  Payment  were  not  to  be  made  at  the  Day  of 
Marriage,  that  Part  of  the  Promise  were  vain  and  idle,  and  to  no  Purpose ;  for  since 
'tis  certain  all  must  die,  the  putting  into  the  Contract  the  Day  of  Marriage  would  he  alto- 
gether insignificant,  since,  according  to  the  Defendant's  Exposition,  the  Payment  could 
act  be  made  on  the  Day  of  the  Marriage  of  the  Defendant,  but  must  wait  till  the  Time 
uf  his  Death  ;  and  therefore  Judgment  must  be  for  the  Plaintiff. 

Fitz-Fatrick  venus  Sibono  &  al'. 

In  Debt  upon  a  Bond  the  Defendant  craves  Oyer  of  the  Condition,  which  was.  That 
if  we  the  above-bound  John  Strong  and  Patrick  Strona,  or  either  of  us,  any  or  either 
of  our  Heirs,  Executors  or  Administrators,  do  well  and  truly  pay  to  the  above-named 
Lavirmce  Fitz-Palrick,  his  Executors,  Administrators  and  Assigns,  all  Sum  or  Sums 
of  Money  which  shall  appear  to  be  due  upon  a  fair  Account  stated,  on  Account  of  Kent, 
or  Arrears  of  Rent,  due  the  first  Day  of  May  last,  at  or  before  the  first  Day  of  November 
next  ensuing  the  Date  hereof   then  the  above  Obligation  to  be  void. 

The  Defendants  plead,  that  on  the  first  Day  of  November  then  next  ensuing  the  Date 
d  the  Obligation,  ru.  4  die  Nov.  1709,  at  DuUin,  in  the  Parish  of  St.  Michael  in  the 
Ward  of  St.  Michael,  they  paid  to  the  Plaintiff  all  such  Sum  and  Sums  of  Money  which 
then  appeared  to  be  due  on  a  just  Account  stated,  on  the  Account  of  Rent,  or  Arrears 
of  Rent,  due  on  the  first  Day  of  May  in  the  Year  aforesaid. 

To  this  the  Plaintiff  demurs,  and  shews  for  special  Cause,  that  the  Defendants  had 
not  shewn  any  particular  or  certain  Sum  of  Money  that  they  had  paid  to  the  Plaintiff, 
nor  what  was  the  value  of  the  Rent,  or  Arrears  of  Rent,  due  the  first  of  May. 

The  Defendants  join  in  Demurrer  ;  <f;  judicium  pro  Qver'. 

It  is  here  to  be  considered  in  what  Cases  the  Defendant  may  follow  the  geiieral  Words 
of  the  Condition,  and  where  he  must  plead  particularly,  so  as  to  make  a  Bar,  that  is 
Substantive  and  Traversable  by  the  Plaintiff. 

The  genenU  Rule  is,  that  every  Bar  bein^  a  Confession  and  Avoidance  uf  the  Plaintiff's 
■VctioD.  must  be  Substantive  and  certain,  with  an  Avoidance  of  the  Plaintiff's  Demands, 
vhich  he  may  traverse,  and  thereon  go  to  the  Issue ;  because  the  Declaration  of  the 
plaintiff  stands  confe^ed,  as  far  as  it  is  not  avoided  by  the  Defendant,  as  the  Obligatbn 
m  the  Penal  Sum  in  this  Case  stands  confessed,  unless  the  Defendant  shews  some  other 
Iw  certain  Sum  contained  in  the  Condition,  and  by  him  paid  in  Avoidance  of  it. 

But  these  are  Cases  in  which  the  Defendant  may  plead  a  Performance,  according 
to  the  Grenerality  of  the  Condition  ;  and  it  shall  come  on  the  Plaintiff's  Part  to  assign  A 
Breach :  And  these  are, 

[2521  first.  Where  the  Bar  is  in  the  Negative,  there  'tis  impossible  for  the  Plaintiff  to 
go  to  an  Issue ;  for  a  Negative  can't  be  proved,  and  therefore  the  Plaintiff  must  assign  a 


Digitized  by 


174 


PITZ-PATRIOK  V.  STRONG 


OILS.  BEP.2&8. 


Breach,  by  replying  in  the  Affirmative,  on  which  the  Isflue  may  be  properly  taken : 
As  if  a  Condition  ofa  Bond  is,  tliat  the  Defendant  should  not  deliver  Posseaaion  to  any 
Person  but  to  the  Lessor,  or  to  such  Persons  as  him  lawfully  evicted ;  the  Defaidant 
pleads,  he  did  not  deliver  the  Possession  to  any,  but  such  as  him  lawfully  evicted  :  Here 
it  comes  on  the  Plaintiff's  Side  to  assign  a  Breach,  and  shew  that  he  delivered  the  Posses- 
sion to  some  Person  that  had  not  lawfully  evicted  him,  because  the  Condition  being  in 
the  Negative,  the  Defendant's  Flea  must  necessarily  be  in  the  Negative  also ;  and  the 
Plaintin,  to  assign  a  Breach,  must  assign  a  Fact  directly  opposite  to  such  Negative 
Condition.  1  Lev.  83,  PulUn  versus  Nicholas.  So  if  an  Obligation  be  to  perform  an 
Award,  and  the  Defendant  pleads  no  Award  made,  'tis  not  sufficient  for  tne  Plaintiff 
to  shew  an  Award  made  in  his  Replication,  unless  he  shews  also  a  Breach,  because 
the  Defendant's  Plea  is  in  the  Negative,  and  the  Plaintiff,  by  replying  in  the  Affirmative, 
does  not  shew  the  Obligation  to  be  broke,  for  the  Shewing  such  an  Award  leaves  it  incer- 
tain  whether  it  was  performed  or  not ;  and  his  having  shewn  that  there  was  an  Award 
Bubsisting,  does  not  make  it  appear  that  he  was  intitled  to  the  Money,  unless  he  also  shews 
that  Award  to  be  broken.  Hayman  versus  Gtrrard,  Saund.  102.  The  Condition  of 
a  Bond  was,  that  the  Obligor  should  render  an  Account  of  the  Goods  of  William  Narrel 
deceas'd,  which  came  to  his  hands,  and  make  an  equal  Dividend  between  him  and 
the  Obligee  :  The  Defendant  pleads,  no  Goods  came  to  his  Hands ;  the  Plaintiff  must 
reply  wmit  Goods  came  to  his  Hands,  and  over  that  asskn  the  Breach  that  he  did  not 
account  for  them ;  because  the  Plaintiff,  by  relying  the  Goods  came  to  the  Defendant's 
Hands,  leaves  it  on  his  own  Shewing  indifferent  to  the  Court,  wh^her  he  be  intitled 
to  the  Penalty  of  the  Obligation  or  not,  unless  he  goes  over  and  shows,  that  the 
Defendant  did  neither  account  nor  divide  them. 

Secondly,  Where  the  Condition  refers  to  a  Multitude  of  Particulars,  which  may 
never  be  brought  to  Issue  by  the  Parties,  there  'tis  sufficient  for  the  Defendant  to  plead 
in  general ;  and  it  lies  on  the  Plaintiff,  by  way  of  Replication,  to  assign  a  Breach ; 
because  for  the  Defendant,  in  his  Plea,  to  descend  to  that  great  Variety  of  Particulars, 
would  overcharge  the  Record  to  no  Purpose,  and  would  tend  to  intangle  the  Defendant, 
who  would  fail,  if  he  mistook  in  pleading  any  of  them ;  whereas  the  Phuntiff,  by  choosing 
out  of  that  Variety  that  singular  Matter  by  which  the  Condition  is  broken,  brings  it  to 
fme  prc^r  nngle  Issue :  And  therefore  in  this  Case  the  Modem  Lawyers  have  relaxed 
the  uictent  Rules  of  Pleading  which  required  the  Bar  to  be  sufficient  and  substaative ; 
and,  in  such  Cases,  have  only  required  the  Defendant  to  follow  the  Generality  of  the 
Words  of  the  Condition,  without  descending  to  Particulars. 

Thus  antaently,  where  the  Bond  was  for  Performance  of  Covenants,  they  held  it 
necessary  to  demand  Oyer  of  the  Condition,  and  likewise  of  the  Covenants,  and  to  plead 
particularly  the  Performance  of  each  of  them.  26  Hen.  8,  5.  But  this  was  found  to 
be  very  inconvenient,  be{253]-cause  this  ovei^loaded  the  Proceedings  with  a  Recital  of 
all  the  Covenants,  and  exhibiting  to  the  Court  a  Performance  of  each  of  them ;  whereas 
one  might  be  in  Controversy  b^ween  the  Parties,  and  if  one  only  were  broken,  'twas 
OS  sufficient  and  effectual  for  the  Recovery  of  the  Penalty,  as  if  there  had  been  a  Breach 
of  them  all ;  and  therefore  it  was  thought  much  more  convenient,  that  the  Defendant 
should  plead  a  general  Performance,  and  the  Plaintiff  ^ould  assign  a  Breach  in  such 
particular  Covenuit  as  he  insisted  on  to  be  broken. 

But  this  Rule,  touching  the  Proceedings  in  general,  fails  in  these  four  Particulars  : 

First,  Where  some  of  the  Covenants  are  in  the  I»iegative ;  for  a  Negative  can't  be 
said  to  be  performed  in  a  proper  literal  Sense  (tho'  the  not  doing  may  improperly 
be  called  a  Performance),  and  therefore  on  a  Special  Demurrer  the  Defendant's  Plea 
would  be  bad  ;  aliter  on  a  General  Demurrer.    1  Leon.  311 ;  Cro.  Eliz.  232  ;  8  Co.  132. 

Secondly,  Where  some  of  the  Covenants  are  in  the  Disjimctive,  there  the  Defendant 
can't  plead  Performance  generally,  because  both  the  Alternatives  are  not  to  be  {>er* 
formed ;  and  by  |)leading  Performance  generaJly,  he  does  not  shew  in  certain  wnich 
is  performed  by  him ;  and  therefore  this  is  bad  on  a  Special  Demurrer,  which  shews 
the  Want  of  tluit  Certainty ;  but  where  the  Plaintiff  does  not  demur  for  Want  of  such 
Certainty,  it  shall  be  intended  that  the  Defendant  performed  one  of  them,  and  there&)re 
good  enough. 

But  in  both  these  Cases,  where  the  Covenants  are  in  the  Negative  or  the  Disjunctive, 
and  the  Defendant  pleads  Performance  generally,  and  the  Plaintiff  replies,  and  assigns 
a  Breach  which  is  ill  assigned,  and  the  Defendant  demurs,  the  Plaintiff  shall  not  take 
Advantage  of  this  ill  Pleading  of  the  Defendant's  ;  because  by  his  Replication  he  admits 
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the  PBifonnaiioe  of  all  the  other  Oovenauts.  hut  that  only  where  he  undertakes  to 
anigp  the  Breach.   SGa  132 ;  Hob.  14, 199. 

ThirtUi/,  Where  the  Covenants  are  to  do  a  Matter  of  Law,  aa  to  convey,  discha^ 
an  Ol^gation,  ratify  or  to  confirm,  there  it  must  be  pleaded  Bpecially ;  because 
it  bong  a  Matter  of  Law  to  be  performed,  it  ought  to  be  exhibited  to  the  Court,  to 
aee  it  be  well  performed,  who  are  Judges  of  the  Law.  and  not  to  a  Jury,  who  are 
Judges  of  the  Fact  only.  1  Leon.  172;  Dyer,  229.  (Hob.  U9,  107;  1  I^.  297 ; 
1  Vent.  99.) 

Fourthly,  Where  the  Covenants  are  Matters  of  Record  ;  because  that  must  appear 
to  be  done  by  the  Record,  and  therefore  not  to  be  tried  by  the  Jury  on  the  General 
Iffiue,  whether  the  Covenants  are  performed  or  not.    Co.  Lit.  30'-i. 

"Om  mneraj  Manner  of  Pleadu^  is  allowed,  not  only  in  Case,  where,  on  a  Bond  to 
perform  Oovezkants,  the  Defendant  pleads  Conditions  performed,  but  it  obtains  in  all 
other  Cases,  where  the  Defendant's  Plea  would  be  overcharged  with  useless  Matter, 
bj  descending  to  Particulars ;  and  by  following  the  general  Words  of  the  Condition 
toe  PlaintifE  can  properly  draw  it  to  a  sin^e  Point,  by  assigning  a  Breach ;  as  if  tlie 
Condition  be,  that  the  Defendant,  at  all  Tunes,  and  at  Request,  shall  deliver  the  Fat 
and  Tallow  of  all  the  Beasts,  (£c.,  the  PlaintifF  must  reply,  and  assign  a  particular  Time 
when  he  did  not  deliver  it ;  for  if  the  Pleading  were  not  so  contrived  [254]  as  to  pursue 
the  Covenants,  the  Defendant  would  be  obhged  to  fill  the  Pleading  with  Multitudes 
(rf  useless  Deliveries,  which  might  not  be  controverted  by  the  PlamtiS ;  whereas  the 
Plaintiff,  by  assimiing  a  particular  Breach  in  the  Non-d^very  at  any  one  Time,  may 
bring  the  whole  Matter  in  Question.   Cra  Eliz.  749. 

Here  likewise  there  is  uiother  Sub-distmction,  vie.  when  the  Condition,  consists 
d  Matters  to  he  done,  that  lie  within  his  own  l6iowledge ;  for  thwe,  though  they 
ajanet  of  great  Variety,  yet  he  can't  plead  generally,  but  must  shew  the  particular 
Performance  of  all  Matters  in  his  Plea ;  as  if  the  Condition  was.  that  the  Defendant, 
Bailiff  of  the  Plaintiff's  Manor,  should  render  an  Account  of  all  the  Rents  of  the  Manor 
he  has  received,  before  such  a  Day ;  there,  if  the  Defendant  pleads  he  has  accounted 
for  all  the  Sums  before  such  a  Day,  'tis  ill ;  but  he  must  shew  the  particular  Sums, 
because  it  lies  within  his  own  Knowledge  only.  Cro.  El.  749,  Saunas  and  Maleverer. 
So  if  the  Condition  be,  that  the  Defendant  should  deliver  Briefs  to  all  Churches  within 
such  a  Time,  and  shoiitd  collect  the  Money  given  upon  them,  and  should  deliver  it  over 
to  the  PlaintiS,  there  the  Defendant  can't  plead  generally,  that  he  has  delivered  tlie 
Brieb,  collected  the  Money,  and  delivered  it  over  to  the  Plaintiff ;  but  he  must  par- 
ticalariy  shew  what  Biient  were  delivered,  what  Sums  were  collected,  and  that  he 
ddivered  them  over  to  the  Phuntiff,  because  such  particular  Facts  he  within  his  own 
Knowledge  only.    1  Sid.  215,  Woodcock's  Case. 

The  Rule  ia,  Non.  suni  longa  jui6as  nihil  est  quod  demere  possis ;  and  therefore  the 
Length  of  the  Defendant's  Plea  is  unavoidable,  where  'tis  impossible  to  make  it  shorter  ; 
bat  where  it  lies  as  well  on  the  Knowledge  of  the  Plaintiff  as  the  Defendant,  there  the 
unnecessary  Prolixity  is  avoided,  if  the  Defendant  pleads  generally,  according  to  the 
Words  of  the  Condition,  and  it  comes  on  the  Plaintiff  s  Part  to  assign  a  Breach. 

But  where  there  is  no  such  Prolixity  in  the  Defendant's  Plea,  there  he  can't  depart 
from  the  Rule,  by  shewing  a  general  Performance,  according  to  the  Words  of  the  Con- 
dition ;  but  he  must  plead  it  specially,  by  shewing  in  certain  how  'tis  performed ;  or 
^  he  does  not  plead  a  proper  and  substantive  Bar,  according  to  the  Rule  of  Law,  by 
which  he  should  confess,  and  avoid  the  Plaintiff's  De<duation ;  as  if  the  Condition 
be,  that  the  Defendant  pay  the  Plaintiff  all  Manner  of  Coats  and  Charges  that  /.  S. 
ihall  charge  the  Plaintiff  with,  for  carrying  on  a  Suit ;  the  Defendant  pleads,  he  did 
pay  all  Manner  of  Costs  and  Charges  ;  this  is  ill,  because  it  relates  to  one  single  Point, 
which  and  ought  to  be  sued  in  certain,  in  order  that  the  Plaintiff  may  take  Issue 
on  it.   1  Lutw.  419  :  Nel.  Lutw.  12U,  127. 

So  in  the  Case  at  Bar,  it  is  not  enough  for  the  Defendants  to  say,  that  the  Defendants 
paid  to  the  Plaintiff  all  such  Sums  of  Money  which  then  apj)eared  to  be  due  on  a  just 
Account  stated,  because  he  does  not  shew  any  Sxmi  in  certam ;  and  not  shewing  what 
is  paid  there,  there  is  no  proper  Issue  for  the  Jury  to  try  ;  and  therefore  saying  that 
at  auch  a  Time,  and  such  a  Place,  he  paid  all  Sums,  is  shewing  nothing  in  certain,  on 
which  the  Plaintiff  can  descend  to  Issue  ;  and  therefore  the  Obligation  stands  confessed, 
since  the  I>ef  endant  does  not  [266]  shew  to  the  Court  that  it  is  properljr  avoided,  by  the 
alled^ng  the  Payment  of  aay  other  Sum,  that  by  ihe  Condition  is  to  be  paid  in 
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Discharge  of  the  Obli^tion,  and' consequently  the  Plaintifi's  Declaration  stands  good : 
Et  ergo  judicium  pro  Quer\ 

Note :  Where  the  Condition  of  a  Bond  is  to  perform  Covenants  in  an  Indenture, 
and  the  Defendant  bringing  the  Indenture  into  Court  pleads  that  there  are  no  Covenants, 
the  PlaintifE  may  in  his  Eephcation  pray  that  the  Indenture  may  be  inrolled,  and  on 
such  Iniolment  he  shall  have  Jud^ent  on  Demurrer ;  because  by  the  Inrolment 
it  is  become  Part  of  the  Plea ;  uid  it  appears  that  the  Defendmit  on  his  own  Knowledge 
has  pleaded  a  false  Plea.   1  Saund.  316. 

Lodge,  Lessee  of  Russel,  versus  The  Widow  Jennings. 
Will  attested  by  three  Witnesses  at  difierent  Times.   See  Lucas's  Bep.  15. 

This  is  an  Ejectment,  brought  by  Joseph  Lodge,  Lessee  of  John  Russel,  against 
Penelope  Jennings  ;  and  on  Not  guilty  pleaded,  the  Jury  find,  that  Samuel  Jennings 
the  11th  of  May  1708  made  his  Will,  which  they  recite  in  hcBC  verba,  in  which  he  gives 
the  Lessor  of  the  Plaintiff  all  his  Real  and  Personal  Estate  :  They  farther  find,  that  the 
Will  was  signed,  sealed  and  published,  and  declared  by  the  Testator,  the  11th  of  Afay 
1 708,  in  the  Presence  of  Henry  Rhodes  a  subscribing  Witness,  who  signed  as  a  Witness 
to  the  said  Will  in  the  Testator's  Presence  :  They  farther  find,  that  the  12th  of  May 
1708  the  said  Will  was  signed,  sealed  and  published  by  the  said  Testator,  in  the  Presence 
of  Thomas  LouiAier  and  Edward  Harmer,  other  subecribing  Witnesses,  and  tliat 
Louj^ier  and  Harmer  then  signed  as  Witnesses  in  the  Presence  of  the  said  Testator : 
They  find  that  Eussel  demised  to  Lodge,  that  Lodge  entered  and  was  ejected  b^  the 
Defendant :  They  say  farther,  that  if  the  said  Rhodes,  Loupkier  and  Harmer,  subscribing 
their  Names  as  aforesaid,  are  three  sufficient  Witnesses  according  to  the  Statute,  and 
as  the  Law  requires  ;  and  if  the  said  Will  so  proved  be  a  good  Will  in  Law,  and  suffi- 
cient to  transfer  the  House  or  Tenements,  and  Back-House,  c&c,  to  the  said  House, 
then  they  say  she  is  guilty ;  and  if  the  said  three  Witnesses  are  not  sufficient,  then 
they  say  she  is  not  guuty. 

On  this  Special  Verdict  there  are  these  two  Points,  vie. 

First,  Whether  the  Lessor  of  the  Plaintiff  has  a  sufficient  Title,  tlie  Verdict  not 
finding  that  Jennings  the  Devisor  was  ever  seised  or  possessed,  or  died  seised  or 
possessed  1 

Secondly,  Whether  this  be  a  good  Will  within  the  Statute  of  Frauds  and  Perjuries  I 

As  to  the  first,  I  think  it  is  suffimently  found  for  the  Plaintifi,  the'  it  be  not  found 
that  the  Testator  was  ever  seised  or  possessed,  or  died  seised  or  possessed,  because  they 
find  the  Defendant  is  guilty  of  Trespass,  in  Case  this  ia  a  good  Will ;  and  it  is  a  certain 
Rule  in  all  special  Verdicts,  that  if  the  Jury  find  the  Point  in  Issue,  and  only  put  a 
Special  Doubt  to  the  Court  in  Matter  of  Law,  'tis  a  good  Verdict ;  but  if  they  don't 
find  a  sufficient  Matter  of  Fact  to  bring  Light  enough  to  the  Court  to  resolve  that 
Doubt,  then  'tis  an  imperfect  [256]  Verdict,  and  an  immaterial  Issue,  and  a  Venire 
facias  de  novo  shall  be  awarded. 

This  Rule  is  founded  on  clear  and  evident  Reason,  and  undeniable  Authority. 

It  is  founded  on  clear  and  evident  Reason,  because  the  Jury  are  Judges  of  the  Fact, 
tho'  the  Judges  are  to  judge  and  determine  the  Law  arising  on  uiat  Fact :  Now  tlie  Jury 
being  Judges  of  the  Fact,  they  in  finding  the  Gift  of  Action  have  taken  upon  them  to  find 
every  Thing  that  is  necessary  to  make  the  Defendant  guihy,  if  the  Point  of  Law  be 
resolved  for  the  Plaintiit ;  in  finding  the  Defendant  guilty,  they  find  every  Thing  that  is 
material  to  make  him  so,  in  Case  the  Doubt  of  the  Law  in  which  they  are  not  resolved 
appear  to  be  for  the  Plaintiff,  and  the  Court  can't  intend  any  Thing  to  the  contrary  of 
the  Finding  ;  therefore  in  this  Case  the  Court  can't  intend  the  Devisor  was  not  seised,  or 
did  not  die  seised  ;  for  then  instead  of  resolving  the  Point  of  Law  they  would  take  on 
them  to  be  Judges  of  the  Fact,  whicli  is  not  their  Province  :  If  they  should  intend  that 
the  Devisor  was  not  seised,  or  did  not  die  seised,  they  must  intend  the  Defendant  was  not 
guilty,  tho'  the  Doubt  of  Law  was  for  the  Plaintiff,  which  would  be  an  Intendment 
ii^ainst  the  express  Finding  of  the  Jury ;  and  then  the  Court,  who  are  no  Judges  of  the 
Fact,  would  resolve  against  the  J udgment  of  the  Jury,  who  are  Jud^  of  the  Fact. 

Again,  It  is  the  Nature  of  a  Specml  Verdict  that  some  especial  Pomt  at  Law  be  found ; 
now  when  that  special  Point  is  removed  by  the  Resolutions  of  the  Law,  it  is  as  if  that 
Mrere  only  a  general  Verdict,  and  it  would  be  absurd  for  the  Judges  to  intend  any  Thing 
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eoatrarr  to  such  Findmg ;  and  the  Special  V^xlicts  are  dravn  up  with  a  Si,  t&c,  i.e.  il  the 
Special  Point  at  Lav  be  for  the  PlaintifE,  they  find  l^e  Defendant  guilty  (5  Co.  87) ;  if 
for  the  Defendant,  not  guilty ;  and  the  Judge  irould  not  permit  the  Jury  to  find  such 
Special  Verdict,  if  all  Matters  necessary  to  come  to  that  Point  had  not  been  proved. 

Secondly^  As  to  the  Authorities.  It  is  resolved  in  GoodaU's  Case  (Cro.  Jac.  63),  that 
OD  a  special  Verdict  the  Court  will  never  doubt  farther  than  the  Jury  have  doubted  :  The 
same  Rule  is  laid  down  Hob.  55,  262  ;  Cro.  Car.  158;2  Roll.  Abr.  698. 

In  the  Case  of  Fairchild  and  Gaire,  in  an  Action  of  Trespass,  the  Jury  doubted 
whether  a  Surrender  of  a  Donative  Rectory  to  the  Donor  was  legally  good  or  not,  and 
do  not  find  that  the  Donor  had  accepted  such  a  Surrender :  Yet  because  the  Jury's 
Doubt  was,  whether  the  Surrender  was  good ;  and  if  the  Surrender  was  good,  they 
found  for  the  Plainti£ ;  the  Court  held,  that  such  Acceptance  shall  be  intended,  and  yet 
tbe  PlaintiS  had  no  'ntle,  unless  such  Surrender  was  accepted  (Cro.  Car.  21). 

In  Ejectment.  Castie  and  H<^bs,  the  Jury  find  no  'Htle  in  the  Plaintiff,  but  foimd 
tbst  Hen.  8  was  seised  and  conveyed  to  the  Defendant  by  Patent,  which  they  set  out  in 
hoc  verba,  and  pray  the  Discretion  of  the  Court,  touching  that  Patent.  The  Court 
adjudged  it  a  void  Patent.  It  was  objected,  that  there  being  no  Title  found  for  the 
Plaintifi,  he  could  not  recover  :  But  'tw^as  resolved  by  the  Court,  that  the  sole  Question 
being,  whether  the  Patent  was  void,  they  would  intend  the  Plaintiff  hud  Title  if  the 
latent  was  void,  because  the  Jury  had  declared  the  Defendant  guilty,  if  tliat  Patent 
Tas  ill^&l. 

\2ffi]  III  Ejectment,  a  Will  is  found,  wherein  the  Testator  devises  several  Rents  to  his 
Chiidreu.  in  severul  Writings  under  his  Hand  and  Seal,  and  that  his  Heir  should  eiijuy 
in  Case  of  Payment,  and  in  Case  of  Non-Mynaent  devises  over  (Cra  Jac.  41,  Mdineaux 
iigsioat  MUineaux).  John  his  Son  and  Heir  paid,  who  left  Edward,  who  conveyed  to 
Bridget,  the  Lessor  of  the  Plaintiff,  for  Life.  There  were  several  Questions  put  to  the 
Court  by  the  Jury,  viz.  Whether  the  Will  was  good,  or  the  Entry  of  the  Devisees  lawful 
without  Demand  i  But  it  was  objected,  that  the  Life  of  Bridget,  I-^essor  of  the  Plaintiff, 
was  not  found ;  so  that  the  Plaintiff  had  no  Title  found,  but  it  being  on  a  spedal 
Verdict,  the  Court  intended  she  was  alive. 

There  is  a  Resolution  of  the  same  Nature  in  Moor,  2ti7. 268 ;  Cra  EL  238,  viz. 


Allen  versus  Hill. 

.Vo(e :  This  Case  seems  to  have  been  only  cited  in  arguing  the  forcing  Case.— Vide 
Cro.  El.  238,  239,  That  this  Case  is  an  Authority  to  the  Purpose,  for  which  it  is  cited 
here,  but  the  right  Point  is  not  taken. 

In  Ejectment,  Special  Verdict  was  found,  that  an  Estate  for  Life  was  devised  to  Agnes, 
on  Condition,  that  &  she  departed  clearly  out  of  London,  and  dwelt  in  the  Coimtry,  she 
should  have  a  Rent,  <^c.  They  find  tliat  she  totaliter  departed  from  London,  and  went 
to  Millcn  in  Suffolk,  and  after,  the  Heir  before  Entry,  and  the  Executor,  release  to 
.Iffws,  and  afterwards  the  Heir  entered.  Question  was.  Whether  tliis  Release  was  good, 
wliich  depemled  on  this  Point  of  Law  Whether,  after  the  Condition  was  broken,  the 
Estate  Wiis  devested  before  an  Entry  1  For  if  so,  she  was  Tenant  at  Sufferance,  and  tlio 
Release  would  not  enure  by  Way  of  Enlargement  of  her  Estate.  The  Judges  resolved 
she  was  only  Tmant  at  Sufferance.  'Twas  then  objected,  that  the  Verdict  was  insufii- 
cient,  for  the  Condition  does  not  appear  to  have  been  broken ;  for  it  was  not  found  that 
>lie  dwelt  in  the  Country :  But  the  Court  was  of  Opinion  tliat  it  must  be  intended  she 
^  dwell  in  the  Country,  and  consequently  that  the  Condition  was  broke ;  because  the 
onlv  Point  the  Jury  doubted  of  was,  whether  the  Estate  for  Life  was  devested  out  of  her 
without  Entry  ;  and  whether  she  had  such  an  Estate,  as  a  Release  would  operate  upon. 

But  it  has  been  objected,  that  the  Seisin  of  the  Devisor,  and  his  dying  seised,  can't  be 
laken  by  Intendment ;  and  for  this,  the  Case  of  Plumer  and  'Whitcot,  which  has  been 
reportedinl  Vent.  214;  2Mod.  119;  but  much  better  in  2  Lev.  158,  and  2  Jones,  60. 

The  Case  is  this :  An  Action  of  Debt  is  brought  against  Sir  Jeremy  Whilcot,  as 
Unardian  of  the  Fleet,  in  Fee,  for  the  Escape  of  Holt,  in  Execution  for  £2000  at  the 
Raintiff's  Suit,  out  of  the  Custody  of  Duckenfield ;  to  whom  Sir  Jeremy  had  granted  that 
Office  for  his  own,  and  two  other  Lives.  On  NUiil  debet  a  Special  Verdict  was  found. 
That  Sir  Jeremy  was  seised  in  Fee  of  the  Office,  and  made  a  Grant  for  three  Lives  to 
ifvicenfield ;  that  Holt  and  divers  others,  in  Execution  for  great  Debts,  did  escape  out 
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of  the  Oustody  of  Duchsnfield ;  and  that  he  being  a  Man  of  desperate  Oucumstances 
suffered  diem  to  escape,  and  went  with  them ;  and  that  Duckenfield,  at  the  Time  of  the 

Grant,  and  the  Commitment  of  Holt,  and  of  his  Escape,  was  insufficient ;  and  the 
Question  referred  was.  Whether  Jeremy  Whilcot  the  Defendant,  [268]  on  the  Statute  of 
West.  2,  quod  respondeat  Superior,  should  be  obliged  to  answer  this  Debt  ?  And  this 
having  been  several  Times  argued  at  the  Bar,  Wild  from  the  Bench  took  an  Exception 
that  the  Verdict  was  inaufi&ciently  found,  because  it  did  not  find  Duckenfield  insumcirait 
at  the  Time  of  the  Action  brought ;  and,  on  that  Exception,  a  Venire  Fac'  de  novo  was 
awarded. 

I  But  tJiis  Oase,  which  I  admit  to  be  Law,  does  not  impugn  the  Doctrine  I  hare  laid 
down ;  for  in  this  Oase  there  was  not  a  sufBdent  Finding,  but  it  comes  within  the  second 
Branch  of  the  Distincdcm.  For  here  is  not  sufficient  found  to  bring  the  Matter  of  Law 
in  Judgment  before  the  Court ;  for  the  Action  being  on  the  Statute  of  West.  2,  cap.  1 1, 
which  says,  Si  Custos  Gaolce  non  habet  per  quod  justicietur,  vel  unde  solvat,  respondeat 
Superior  ;  So  that  the  Gist  of  the  Fact,  from  whence  the  Point  of  Law  did  arise,  is  the 
Insufficiency  of  the  inferior  Gaoler  at  the  Time  of  the  Action  brought ;  for  otherwise  no 
Action  lay  against  the  Superior  :  So  that  the  very  Fact  is  not  found,  that  brings  the 
Question  touching  the  Law  before  the  Court.  But  this  no  Way  contradicts  the  Bule 
already  mentioned,  touching  Special  Verdicts,  nor  in  the  least  influences  the  Resolution 
of  this  Court :  For  h^-a  all  Facta  are  found  that  create  any  Doubt,  touching  the  LegaUty 
of  the  Will ;  and  therefore  the  Court  can't  receive  any  Doubt  on  any  Thing  that  is  the 
Matter  found,  as  touching  the  Devisor's  being  seised,  or  dying  seised. 

So  is  the  Case  in  Bo.  Ab.  Tit.  Trial  in  Ejectment  (2  Bo.  Ab.  G99).  The  Jury  find  a 
Special  Verdict,  That  /.  S.  was  seised  of  the  Manor  of  D.  in  his  Demesne  as  of  Fee  :  in 
which  Manor  there  was  a  Copyholder,  who  did  Waste,  by  cutting  an  Oak  ;  and  that  J.  S. 
the  Lessor  of  the  Plaintiff,  being  his  Cousin  and  Heir,  entered  on  the  Place  where,  dc, 
for  the  Forfeiture,  and  was  seised  in  his  Demesne  as  of  Fee,  and  conclude,  si  super  totam 
materiam  he  had  Title,  they  find  the  Defendant  Guilty ;  if  not,  they  find  him  Not  guilty. 
This  was  judged  to  be  an  imperfect  Verdict,  because  here  is  no  especial  Doubt  left  to  the 
Oourt ;  but  the  Court  must  judge  upon  the  whole  Title ;  and  if  J.  S.  had  aliened,  the 
Forf^ture  had  been  dispensed  with  ;  and  if  the  Lessor  of  the  Plaintiff  had  re-purchased 
from  the  Alienee,  he  would  have  no  Sstate  by  reason  of  lAia  Forfeiture,  diough  he  had 
been  Oousin  and  Hour  toJ.S.  So  that  t^e  very  Gist  of  the  PlaintifTs  Title  in  this  Case 
is  the  Continuance  d  the  Seisin  of  J.  8.  and  the  Descent  of  the  Manor  to  the  Lessor  of 
the  Plaintiff. 

So  in  the  same  Page,  PI.  11 ,  in  Ejectment  by  the  Lessee  of  the  College,  the  Jury  find  a 
Special  Verdict,  That  the  College  made  a  Lease  to  A.  upon  Condition,  and  find  a  Special 
ftfatter  in  Law,  where  the  Condition  was  broken,  and  find  that  the  Bailiff  had  entered 
and  leased  to  the  Plaintiffs,  and  did  not  find  that  the  Bailiff  had  any  Deed  from  the 
College :  This  is  an  imperfect  Verdict,  for  here  hkewise  the  Jury  doubted  super  totam 
materiam ;  and  the  very  Gist  of  the  Action  is,  Whether  the  Coni^tion  is  broken  or  not  ? 
Which  Condition  giving  the  Pluntiff  a  Eight  of  Entry,  it  can  never  a^iear  to  the  Court 
that  there  was  any  Breach,  unless  there  be  an  Entry  for  that  (kndition;  and  a 
[259]  Corporation  can't  make  a  Bailiff  without  a  Deed,  and  ther^ore  the  Bfulifi  without 
a  Deed  can't  enter  for  the  Condition  broken. 

And  the  same  Rule  holds  likewise  in  the  Case  of  Gimblet  and  Sands  {Gro.  Car.  391), 
in  Ejectment ;  where  a  Special  Verdict  was  found,  that  Humphry  Martin  was  seised  in 
Fee,  and  made  a  Settlement  to  the  Use  of  himself  for  Life,  and  then  to  his  Wife  for  Life, 
and  then  to  his  Son  John  Martin,  and  the  Heirs  of  his  Body  lawfully  begotten  :  And 
afterwards  Humphry  Martin  infeof!ed  John  Smith  with  Warranty,  who  infeoffed  Smith 
with  Warranty,  who  infeoffed  BaskervUl,  the  Lessor  of  the  Plaintiff.  John  Martin  was 
the  only  Son  of  Humphry  by  that  Marriage  ;  <&  super  totam  maieriam,  if  the  Plaintiff 
had  Title,  they  found  for  the  Plaintiff.  Now  here  the  Court  would  not  intend  John 
Martin  to  be  Heir,  for  that  is  the  very  Gist  of  the  Fact,  and  is  absolutely  necessary,  to 
bring  the  Doubt  b^ore  the  Court :  For  if  Humj^ry  had  a  Son  by  a  former  Wife,  then 
the  collateral  Warranty  would  not  descend  upon  John  to  bar  him. 

So  that  this  is  the  Question  of  Fact  left  undetermined  by  the  Jury,  which  is  perfectly 
necessary  to  form  the  Resolution  of  Law  thereupon,  and  being  not  found,  it  is  an  im- 

Eerfect  Verdict ;  for  it  does  not  settle  such  a  Fact  as  the  Court  can  determine  a  Matter  of 
law  upon. 

But  in  this  Case  every  Thing  is  settled  to  resolve  our  Doubt,  whether  the  Will  be 
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I^Ut  executed  or  not ;  for  the  Doubt  is  not  touching  the  Title  of  Jennings  the  Deviaor 
to  nulce  the  Will,  but  whether  he  has  actually  made  an  effectual  Will  witlua  the  Statute, 
bv  executing  it  in  the  Manner  they  have  found ;  and  therefore  the  Seisin,  or  dying  seised, 

of  the  DeriBor,  is  out  of  the  Case. 

We  c<Hne  now  to  the  second  Point,  viz.  Whether  this  be  a  good  Will,  according  to 
the  Solemnities  required  by  the  Statute  of  Frauds  and  Perjuries  "i  The  Words  are  : 
"  And  be  it  farther  enacted  by  the  Authority  aforesaid,  that  from  and  after  the  said 
"  Feast-Day  of  the  Nativity  of  John  the  Baptist,  1696,  all  Devises  and  Bequests  of  any 
'  Lands,  Tenements,  or  Hereditaments,  devisable  either  by  Force  of  the  Statute  of  Wills, 
'  or  by  UuB  Statute,  or  by  Force  of  the  Custom  of  any  Borough,  or  any  other  particular 
'  Custom,  flluiU  be  in  Writing,  and  signed  by  the  Party  so  devising  the  same,  at  by  some 
'  other  Person  in  his  Presence,  and  by  his  express  Directions,  uaa.  shall  be  attested  and 
'  subscribed  in  the  Presence  of  the  said  Devuor,  by  three  or  more  credible  Witaiesses,  or 
'  else  shall  be  void  and  of  none  Effect." 

The  better  to  consider  this  Matter,  we  will  consider  what  was  the  Inconvenience  the 
Statute  design 'd  to  prevent ;  and  for  this  1  would  look  back,  to  know  how  the  Law  stood 
b^ore  the  Statute,  aiui  then  consider  the  Solemnities  the  Statute  has  added. 

At  Common  Law  there  was  no  such  Thing  as  a  Wilt  of  Lands  ;  and  in  this  the  Kule 
of  Property  of  these  Elingdoms  (which,  as  Coke  says  in  his  first  Institute,  was  feudal, 
and  not  allodial)  agrees  with  all  the  foreign  Feudists,  Lib.  1,  Fevdorum  Tit.  d  FUius ; 
naxdeiU  FUii,  vel  NeptAes  ex  Fiiio,  nulla  Ordinatione  defuncti  in  Feodo  numente  vel 
alente;  A  Godofridus  Gloss.  And  all  the  Feudists  agree,  that  there  could  be  no  Legacy 
WW  Testament  of  them ;  and  the  Beason  is  [260]  the  same  in  their  and  our  Law  for  all 
feudal  Lands  pass  by  Feoffment,  with  Livery  of  Seisin,  which  they  called  Investiture, 
and  was  done  in  a  solemn  Manner  in  the  County  ;  and  the  Heir  coming  in  by  the  Words 
of  the  Feoffment,  it  prevented  all  Dispositions  by  Devise  ;  and  in  the  Feudum  Nobile, 
or  Knights-Service  Tenure,  the  Body  and  Lands  of  the  Heir  was  in  Ward  to  the  feudal 
Lord,  for  his  Education  to  Arms ;  and  therefore  no  Disposition  by  Will  was  admitted 
to  his  Prejudice. 

That  which  altered  this  Law  first  in  England  was  the  Feoffment  to  Uses,  which  were 
first  invented  to  elude  the  Statute  of  Mortmain,  and  then  appUed  to  several  other  Pur- 
puses  ;  and  when  they  distinguished  the  Use  from  the  Propriety,  they  resolved  that  the 
tJsB  was  devisable,  as  we  see  Bro.  Feoff  ment  to  Uses,  337, iC.  123.  But  when  the  Statute 
27  E.  8,  in  England  had  transferred  Uses  into  Possession,  there  arose  this  Inconvenience, 
that  Peraona  by  their  Wills  could  not  provide  for  their  Children  or  Relations ;  and  there- 
fore the  Statute  32  H.  8,  c.  8,  was  made,  which  is  derived  hither  by  10  Car.  1,  and  by 
that  Statute  a  Man  had  Liberty  to  dispose  by  Will  in  Writing  of  all  his  Socage  Lands, 
and  twoThirds  of  his  Ejiight-Service  Lands ;  and  by  this  Statute  no  particular  Solemnity 
is  required  in  the  Making  such  Will,  but  the  Writing  only. 

lliere  were  several  other  Lands  in  Borougha,  which  by  the  Custom  of  the  Borough 
Tere  devisable  by  Nuncupative  Wills  only  ;  and  this,  before  the  Conquest,  seems  to 
be  the  general  Rule  \  and  the  Gavelkind  Lands,  which  did  very  much  partake  of  the 
tiloiial  QuaUty,  were  likewise  deviseable  by  the  Custom ;  but  there  was  no  particular 
iMemnities  required  in  m^dng  such  Wills  :  Therefore  Sir  Thomas  Smith,  who  was  a 
good  Civilian,  and  lived  in  Queen  Elizabeth's  Time,  in  Republica  Anglice,  cap.  12,  takes 
Notice,  that  our  Wills  were  not  subject  to  the  Solemnities  of  the  Civil  Law,  but  made 
with  all  Liberty,  and  as  much  Freedom  as  in  Jure  Militari, 

Now  the  Roman  Military  Testament  was  made  in  procinctu,  and  was  a  Favour 
allowed  to  the  Soldiers  in  the  War,  to  devise  either  by  Word  or  Writing,  without  the 
Solemnity  of  Witnesses  ;  and  with  us  there  being  no  Solemnity  requirwl  but  that  of 
ffriting,  which  was  by  the  32^.  8,  the  Testaments  were  construed  secundum  jus  gentium ; 
uid  the  MiUtary  Bomm  Testament  being  that  which  was  most  free  from  aJl  Cmismony 
and  Solemnity,  therefore  they  construed  tiiat  our  Wills  might  be  made  after  the  same 
Method. 

Hence  it  came  to  pass  that  a  Ntmcupative  Will  was  good  for  Chattels  till  this  Statute ; 
ttd  where  the  Lands  were  Testamentary,  as  they  were  according  to  the  Custom  of  (some) 
Boroughs,  they  allow'd  a  Nuncupative  Will  to  pass  them  j  and  even  since  the  Statute, 
if  the  Will  be  made  of  Goods,  and  written  in  the  Party's  own  Hand,  without  any  Wit- 
nesses at  all,  it  is  allowed  to  be  good  ;  but  it  is  not  a  nuncupative  but  a  written  Will, 
Mid  the  Statute  does  not  require  any  Witnesses  to  Chattels  only. 

Bat  there  were  many  Inconveniences  found  after  this  Statute  of  H.  8,  for  Men  would 
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set  up  Papers  that  were  not  Big:iied  by  the  Deceased,  and  vouM  get  WitDSsses  to  swear 
to  the  Publication  of  it ;  and  this  was  [261]  easily  contrived  and  construed,  since 
there  were  no  Solemnities  required  at  the  Publication  of  it. 

2.  If  any  Preparation  was  made  for  a  Will,  they  would  get  Witnesses  after  the  De- 
cease of  the  Party  to  swear  to  the  Publication  of  it ;  and  often  old  dormant  Wills  wen 
set  up,  and  the  latest  Wills  were  smothered  by  such  Contrivances. 

3.  In  Boroughs,  whereNuncupative  Wills  were  allowed,  it  occasioned  much  Perjury, 
by  swearing  to  Words  that  were  never  spoken. 

To  prevent  these  Inconveniences,  was  the  Clause  in  the  Statute  of  Frauds  and 
Perjuries,  which  was  29  Car.  2  (and  add  here  the  7  W.  3).  I  have  heard  that  this  Statute, 
and  that  of  Intestates,  were  drawn  up  by  Chief  Justice  HcUe,  and  the  Judges  of  the 
Prerogative  Courts  ;  and  there  are  many  Things  in  them  that  were  according  to  the 
Plan  of  the  Civil  Law,  and  I  have  observed  Constructions  have  been  made  accordingly. 

There  are  by  this  Statute  three  Solemnities  required,  to  the  Making  of  Wills  uiat 
pass  Lands. 

First,  That  it  should  be  in  Writing  ;  For  the  first  Statute,  touching  Wills,  requires 
it  should  be  in  Writing  ;  yet  the  Lands  deviseable  by  Custom,  were  not  comprehended 
in  the  first  Statute. 

Secondly,  That  it  should  be  signed  by  the  Party  :  And  this  Ceremony  was  diosen 
rather  than  Sealing  and  Deliv^ing,  which  was  the  Solemnity  required  in  Deeds,  because 
the  Seal,  which  was  formerly  a  great  Mark  of  Distinction  in  Families,  was  then  much 
disused,  and  Men  sealed  with  any  Seal,  and  not  with  the  Family  Seal ;  and  so  the  Cere- 
mony of  the  Signing,  used  by  the  Civil  Law,  was  rather  chosen  than  our  Ceremony  of 
executing  Deeds  ;  and  the  Delivery  was  not  made  necessary,  because  this  would  not 
discover  any  Fraud  :  The  Signing  is  to  be  by  the  Party  himself,  or  by  some  other  Person 
by  his  Direction,  in  hi»  Presence.  The  latter  Part  of  the  Clause  is  in  Favour  of  such 
Persons  who  by  some  Accident  lost  their  Hands,  or  were  paralytic^  and  diseased,  and 
could  not  use  them. 

Thirdly,  The  third  Solemnity  is  the  Attestation  by  the  Subscription  of  three  Wit- 
nesses, in  uie  Presence  of  the  Testator ;  and  here  the  Statute  pursues  the  Method  of  the 
Civil  Law  in  Testamentis  Solemnibus,  not  as  laid  down  in  / ustinicm's  Institutions,  but  as 
reformed  by  the  Code  in  the  Novels.  The  Civil  Jaw  required,  that  the  Witnesses  should 
sign  the  Will,  and  that  in  Presence  of  the  Testator  :  The  Design  was,  that  the  Will  may 
appear  to  be  compleat,  and  not  a  Preparation  only  ;  for  by  taking  the  Names  of  the 
Witnesses  to  his  Paper,  the  Testator  has  shewn  that  he  has  compleated  his  Will ;  and  it 
was  required  that  he  should  take  the  Witnesses  Names  in  his  Presence,  as  an  Admoni- 
tion, that  the  Names  of  Witnesses  were  necessary,  that  so  the  Parties  concerned  in  the 
Will  might  have  Resort  to  them  after  his  Death. 

As  to  the  Number  of  Witnesses,  seven  were  required  by  the  Institutions,  in  the 
Cap.  de  Testamentix  Ordinandi^ ;  but  this  was  relaxed  to  three,  by  the  Constitution 
of  Leo  in  the  NoveUcE,  in  favorem  eorum  qui  ruri  &  locia  infre^tent^ms  inhabilanl : 
And  whereas  the  Institutes  required  they  all  should  be  present  uno  eodemqtx  tempore, 
the  Code  i«-[262]'l^^  of  Persons  that  had  infectious  Diseases ;  and  so  'tis 

not  required  with  us,  that  all  the  Witnesses  should  be  present  at  one  and  the  same 
Time  :  For  the  Romans,  who  had  once  this  Ceremony,  and  were  very  curious  in  the 
making  of  their  Wills,  thought  fit  to  relax  it  afterwaids ;  and  so  when  this  Statute 
was  made  on  the  Model  of  the  Civil  Law.  they  omitted  the  Ceremony  which  the  Gti! 
Law  had  remitted.  I  am  therefore  of  Opinion  that  it  is  not  necessary  that  all  the  Wit- 
nesses should  subscribe  together,  and  at  the  same  Time,  because  by  the  Words  of  the 
Statute  they  are  only  to  attest  the  Will  in  Writing,  and  the  signing  of  the  Testator, 
that  is  what  they  attest  and  are  Witnesses  to  ;  and  they  are  no  Witnesses  to  tbuT  own 
Attestation :  So  if  they  do  not  attest  the  same  Writing,  as  if  two  are  Witnesses  to  the 
Will,  and  one  to  the  Codicil,  that  confirms  the  Will ;  this  is  not  sufficient,  becauise  there 
ore  not  three  Witnesses  to  that  Writing  that  is  the  Will :  So  if  it  be  signed  in  the  Presence 
of  one,  and  published  in  the  Presence  of  two  others,  this  is  not  sufficient,  because  it  is  the 
Writing  and  Signing  of  that  Will  tliat  is  the  Solemnity  necessary  to  be  attested  ;  but 
they  are  not  to  bear  Witness  to  the  Subscription  of  each  other,  because  the  Statute  does 
not  say  that  they  shall  subscribe  together  at  one  and  the  same  Time ;  and  Nobody 
can  add  a  new  Circumstance  or  Solemnity  which  is  not  required  by  the  Statute.  'Twa.** 
easy  for  the  Statute  to  have  said  that  the  Witnesses  shall  subscribe  at  one  and  the 
same  Time,  or  that  they  shall  subscribe  altogether,  and  in  the  Presence  of  the  Testator ; 
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or  to  hare  said,  that  they  should  attest  the  Writing,  which  is  the  Will,  and  the  Signing 
of  tiie  Testator ;  and  I  can't  by  Construction  add  a  new  Solemnity  not  mentioned  in 
the  Statute  ;  for  this  is  to  make  a  new  Law,  and  not  to  expound  that  already  made. 

If  this  were  Doctrine,  if  one  of  the  Witnesses  signed  his  Name  in  the  Presence  of 
the  Testator,  but  went  out  of  the  Room  while  the  other  Witnesses  were  signing,  the 
WiB  should  be  void ;  and  to  make  this  Construction,  would  overturn  many  Wills  that 
hare  been  made  in  this  Manner. 

No  Man  will  say,  that  if  one  Man  proves  the  Sealing  of  a  Deed  at  one  Time,  and 
another  the  Delivery  at  another  Time,  that  the  Deed  is  not  well  proved,  and  yet  the 
Law  requires  at  least  two  credible  Witnesses  to  the  SeaUng  and  Delivery ;  why  then 
may  not  a  Witness  prove  the  Signing  at  one  Time  t  If  Juneta  juvcmt  be  a  Rtiie  that 
will  hold  in  a  Deed,  why  not  in  a  WiB  ?  Kay,  it  is  stronger  in  a  ^U,  because  the  two 
Wtnesses  saw  the  precedent  Signing  of  the  Testator,  ai^  the  precedent  Subscription 
of  the  other  Witnesses ;  and  the  rather,  because  it  appears  that  the  animus  testandi 
of  the  Testator  continues  in  both  his  Acts  of  Signing. 

We  are  now  come  to  the  Authorities.  The  first  is  in  Chan.  Ga.  109,  where  'tis 
resolved.  That  a  Will  of  Lands,  attested  by  three  Witnesses,  who  at  several  Times  sub- 
scribed their  Names  at  the  Request  of  the  Testator,  but  were  not  present  at  once  together, 
'»  a  good  Will  within  the  Statute. 

It  has  been  objected,  that  this  is  a  Resolution  in  Chancery,  but  no  Authority  in  a 
Court  of  Law  :  But  I  think  a  soUd  Answer  is  given,  [263]  that  there  is  the  same  Rule 
of  Property  in  Equity  as  in  the  Laws,  and  the  same  Constructions  on  the  Statute  I^aw  ; 
uid  the  rather,  because  it  is  a  Statute  for  preventing  of  Frauds,  which  is  the  proper 
BosinesB  and  Jurisdiction  of  a  Court  of  Equity  to  suppress. 

The  next  Case  is  Lihbe  and  Lee,  reported  in  3  Mod.  262  ;  Show.  68.  I  have  seen 
s  much  better  Report  by  the  learned  and  excellent  Lawyer  Mr.  Serjeant  Broderick, 
and  is  thus  : 

In  Ejectment  the  Jury  find  a  Special  Verdict,  tliat  Thomas  Denham  was  seised  in 
Fee,  and  the  2l8t  of  January  1678  made  his  Will  in  Writing,  and  thereby  devised  the 
Lands  in  the  Declaration  to  be  sold  for  the  Payment  of  his  Debts,  which  he  subscribed 
in  the  Presence  of  two  Wibiessea,  and  afterwairls  made  a  Codicil,  by  which  h?  confirms 
the  said  Will  in  all  Particulars',  not  altered  by  the  Codicil,  and  the  Lands  in  Quration 
vers  not  mentioned  in  die  Codicil,  uid  declares  the  Codicil  to  be  Part  of  his  Will,  and 
tiiat  tiie  Codicil  was  witxiessed  by  two  Witnesses,  whereof  one  was  Witness  to  the  Will ; 
and  the  Question  was.  Whether  this  was  a  good  Will  within  the  Statute  1  And  ad- 
judged that  it  was,  because  the  Writing,  that  is  the  Will,  must  be  signed  by  the  Party, 
and  subscribed  by  the  Witnesses,  who  must  attest  that  very  Writing  that  is  the  Will ;  for 
the  Statute  makes  it  necessary  that  they  should  attest  the  Will,  and  the  >Signing  of  the 
Party  :  For  if  a  Man  makes  a  Codicil,  confirming  his  Will,  which  is  not  signed  by  him- 
self, and  subscribed  by  three  Witnesses,  the  Codicil  could  not  operate  to  confirm  that 
Will,  for  there  is  a  NuUity  till  it  received  its  Perfection  by  the  Testator "s  Signing,  and 
three  Witnesses  subscribed,  and  being  such,  could  not  he  confirmed  by  any  sub- 
ttoorat  Act ;  and  if  such  a  Will  be  a  Nullity  because  it  is  not  signed  by  the  Testator 
and  attested  by  three  Witnesses,  it  is  as  much  a  Nullity,  though  it  be  signed  by  the 
Testator  and  two  Witnesses,  because  by  the  Statute  the  third  is  as  necessary  to  compleat 
the  Will  as  all  the  rest 

In  the  Report  of  Mr.  Serjeant  Broderick,  this  Case  is  put  by  Chief  Justice  Holt, 
Whether  a  Will  signed  in  the  Presence  of  two  Witnesses,  and  then  the  Signing  owned 
to  be  his  Hand  in  ttie  Presence  of  a  third,  and  subscribed  by  each  of  them  in  his  Presence, 
be  a  good  Will  or  not  1  He  himself  doubted  of  it ;  but  Mr.  Justice  Ddben  said  it  was  a 
good  Will ;  for  the  Testator  owning  his  Hand,  was  a  Signing,  and  no  new  Writing 
by  the  Testator  was  necessary  ;  but  the  only  Doubt  there  was,  Whether  the  Testator 
should  not  sign  it  over  again  in  the  Presence  of  the  third  Person,  to  fulfil  the  Letter  of 
the  Statute  1  For  it  seems  to  be  admitted  of  both  Hands,  that  if  the  Testator  had 
Mgottl  it  over  again  in  the  Presence  of  the  third  Witness,  that  Will  would  have  been 
good,  thou^  the  three  Witnesses  were  not  altogether,  and  did  not  subscribe  in  each 
other's  Presence. 

It  has  been  objected,  That  this  Way  of  executing  Wills  may  create  great  Perolexities  : 
For  if  a  Man  should  execute  his  Will,  and  afterwards  purchase  an  Estate,  and  anerwards 
^ga  it  in  the  Presence  of  two  other  Witnesses,  the  Question  is,  Whether  such  an  EstatP. 
which  would  be  out  of  Dispute  if  the  Will  is  executed  altogether,  would  pass  1 
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But  there  is  no  Question  but  such  an  Estate  would  not  pass  by  such  Will,  because 
it  is  not  a  Will  to  pass  Lands,  unless  it  be  executed  in  [2641 1^^^  Fnsence  of  three  Wit- 
nesses, after  such  Estate  purchased  ;  and  if  it  were  signed  in  the  Presence  of  three 
before  the  Purchase,  and  afterwards  signed  in  the  Presence  of  two  only,  it  would  be 
void  quMid  those  Lands. 

Another  Objection  has  been  made,  that  the  Intention  of  the  Statute  was,  that  three 
Witnesses  to  the  Will  might  likewise  attest  the  Sanity,  and  ao  a  Will  executed  in  the 
Manner  in  this  Verdict  is  not  eiTectual :  For,  say  they,  if  a  Will  was  executed  before 
two  Witnesses,  and  the  Man  wba  of  sound  Memory,  and  afterwards  he  becomes  non 
compos,  and  signs  it  before  a  third  ; 

Now  if  8U^  a  third  Signing  by  one  Witness  should  make  the  Will  efiectual,  the 
Sanity  of  the  Person  would  turn  upon  the  Credit  of  a  single  Witness. 

But  I  don't  think  the  Statute  appointed  three  Witnesses,  merely  and  principally 
to  attest  the  Sanity  of  the  Person ;  wt  a  Man  must  be  compos  mentis  upon  the  Execu- 
tion of  a  Deed,  as  well  9S  a  Will  executed,  and  yet  three  Witnesses  are  not  required  to 
the  Execution  of  a  Deed :  But  the  Design  of  the  Statutes  was  to  prevent  Fraud  in 
setting  up  of  a  Will  that  the  Testator  had  not  really  made. 

But  if  the  principal  Design  of  the  Statute  had  been  that  they  should  attest  the 
Sanity  of  the  Testator,  I  don't  see  but  the  Attestation  might  be  made  by  the  Witnesses 
signing  at  three  several  Times,  as  well  as  signing  all  at  once  ;  for  if  they  say  that  at 
those  Times  the  Testator  appears  a  Man  of  Understanding,  and  that  his  Capacity  was 
continuing  till  signed,  it  will  be  a  most  effectual  Testimony  in  Behalf  of  the  Will. 

Indeed  if  any  of  the  Witnesses  swear  that  he  was  non  sans  Memoria^  it  will  over- 
throw the  Will,  where  the  Signing  is  at  different  Times ;  so  it  will  if  any  one  of  the 
Witnesses  should  deny  their  Hand^  ;  therefore  Nobody  can  doubt,  but  that  it  is  the 
better  Way  they  should  sign  altogether :  But  because  there  is  a  Convenience  in  Uieir 
Signing  altogether,  I  can't  from  thence  judge  it  to  be  necessary,  unleffl  the  Statute 
had  absolutely  required  it. 

Again ;  If  it  were  signed  at  three  several  Times,  and  the  last  Witness  should  say 
he  was  Saw,  and  others  attest  the  contrary,  there  the  Question  would  be.  Whether 
he  was  a  credible  Witness  or  not  %  For  it  must  be  signed  in  the  Presence  of  three 
credible  Witnesses ;  and  as  far  as  any  Persons  of  equal  or  better  Credit  do  counterpoise 
his  Evidence,  so  far  he  is  not  credible  ;  but  if  his  Credit  stand  unimpeached,  though 
he  stands  singly,  I  don't  see  why  he  should  not  be  a  competent  Witness  of  Sanity,  as 
well  in  the  Case  of  a  Will  as  of  a  Deed :  If  there  were  three  Witnesses  that  were  all 
pr^nt  at  the  same  Time,  ^t  'twould  not  be  uncontrolable  Evidence  of  his  Sanity ; 
for  the  Statuie  did  not  design  to  make  three  Witnesses  conclusive,  because  it  says  it 
must  be  three  credible  Witnesses ;  and  so  the  Heir  at  Law,  who  is  to  be  disinherited, 
may  examine  Counter-Testimony  against  them ;  and  in  the  same  Manner  he  may, 
where  'tis  executed  at  several  Times  :  Nay,  the  Heir  has  a  greater  Advantage,  because 
he  may  more  easily  invalidate  the  Testimony  of  any  single  Witness,  when  it  is  not 
corroborated  by  the  concurrent  Testimony  of  his  Fellow-Witnrases ;  but  it  is  no  Reason 
to  damn  this  Manner  of  exe{265]'Cuting  Wills,  because  the  Heir  has  thereby  a  greater 
Advantage  in  contesting  the  Proof  of  them. 

But  tho'  this  be  a  ^od  Execution  of  a  Will  to  pass  Lands,  where  the  Testator  signs 
in  the  Presence  of  one  Witness,  and  afterwards  in  the  Presence  of  two,  yet  it  is  the 
safest  Way  to  execute  the  Will  in  the  Presence  of  all  the  three  Witnesses ;  for  there 
may  be  great  Difficulty  in  the  Proof,  where  the  Testator  signs,  and  the  Witnesses 
sutecribe  separately  ;  for  if  the  Witness  who  subscribed  by  himself  should  die,  I  don't 
see  how  the  Will  could  be  proved  ;  for  the  Proof  of  the  Hand  can't  be  admitted,  where 
there  are  living  Witnesses  to  the  Will ;  and  these  can't  prove  the  Subscription  of  the 
third  Witness,  who  is  dead.  But  because  such  Will  thus  incautiously  executed  may 
in  some  Cases  fail  in  Proof,  yet  it  is  no  Reason  to  damn  such  Wills,  where  the  Witnesses 
are  living,  and  prove  the  Signing  of  the  Testator :  And  it  is  no  Consequence,  tliat 
because  in  some  Cases  there  may  be  a  Failure  of  VtodL^  therefore  we  should  destroy 
a  Will  that  is  sufficiently  proved. 

In  this  Case  the  WiH  was  signed  by  the  Testator,  in  the  Presence  of  the  first  Witness, 
who  likewise  signed  in  the  Testator's  Presence  ;  and  the  Testator  signed  in  the  Presence 
of  the  last  Witnesses,  who  also  subscribed  in  his  Presence. 

This  is  all  the  Solemnity  required  by  the  Statute  ;  and  if  any  more  hadbeen  required, 
it  would  have  been  specified  in  the  Statute  ;  and  I  can't  erect  a  new  Solemnity  to 
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doBtn^  a  Will,  for  which  I  have  no  Autiicffit^  fnna  the  Statute  :  and  so  Judgment 
fxa  the  Plaintiff.   (See  Lord  Lansdown's  Case,  in  Lucas's  BeportA,  96,  t&c.) 


[267]  The  Repobt  of  a  Oase  Eeabi)  and  Adjudged  ik  the  King's  Bench  in 
Ibeland,  Tehpore  GBOBon  L 

DoMiNUS  Rex  versus  Dwyer. 

See  Mavgridge's  Case  in  Keeling's  Reports ;  and  Capt.  Onehy's  Case  in  Blat^rhy's 

Just.  2d.  Part. 

Dvnfer  was  indicted  for  Murder,  and  on  the  Statute  of  Stabbing ;  and  on  each 
lodietment  a  Special  Verdict  was  found,  viz. 

That  on  the  17th  of  January  1724,  Ihoyer  met  Thomas  Ross,  deceased,  on  Essex 
foidge,  with  his  Wife  and  two  Children ;  that  Dwyer  jostled  one  of  the  Children  with 
his  Hone  he  rode  upon ;  that  I^s  coming  up  to  hwyer,  and  having  hold  of  his 
Bridle,  seized  him ;  that  Dtpyer  immediately  drew  his  Sword  and  wounded  Bos»t 
and  %hted  down ;  that  Margaret,  Iioss*s  wife,  interposed,  to  prevent  farther 
Mischief,  saying  she  had  rather  he  would  abuse  her  than  her  Husband ;  that  Dwyer 
then  returned  to  his  Horse,  and  the  Sword  wanting  the  Scabbard,  one  of  the  Crowd 
reached  it  towards  him,  and  the  said  Margaret  snatched'the  Scabbard  and  broke  it, 
and  threw  it  at  Dwyer ;  Dwyer  then  mounted  his  Horse,  and  sheathed  his  Sword ; 
and  other  angry  Words  then  passing  between  Ross  and  Dwyer,  Dwyer  in  a  Passion 
dismoimted  again,  and  returns  to  Ross  with  his  drawn  Sword  in  his  Hand  ;  and  that 
Boss  endeavoured  to  seize  Somebody's  Stick,  as  well  to  defend  himself  as  to  ofiend 
Jhcyer,  but  that  he  could  not ;  that  Dtoyer,  with  his  Sword  lifted  up,  attadced  Ross, 
assaulted  and  beat  him  with  it ;.  that  Ross  and  Dwyer  closed,  and  mutually  fnve  and 
received  several  Blows ;  in  which  Scuffle  Dwyer  stabb'd  Rots  with  his  Swora  on  the 
Left  Pap,  an  Inch  wide,  and  three  Inches  deep ;  of  which  he  died. 

To  consider  this  Case,  we  must  settle  the  Difference  between  Murder  and  Man- 
ilaughter ;  and  whether,  as  this  Case  is  circumstanced,  it  belongs  to  the  one  or  the 
other  Species  of  Crimes. 

By  the  ancient  Saxon  Laws  all  Crimes  were  capable  of  Compensation  by  pecuniary 
Pajments,  for  they  thought  that  under  the  Chnstian  Institution  no  Person  ought 
to  die  for  any  Offence ;  and  therefore  the  Laws  of  King  Ina,  which  are  the  first  we 
liAve  in  Lainu)ard*8  Code  [268]  of  Saxon  Laws,  apptxnt  premier  Penalties :  But  no 
Compeiuation  was  for  a  malicious  Murder. 

The  Laws  oi  King  Alfred  began  wit^  a  Prefaoe,  reciting  the  several  Mosaick  Insti- 
totioDS,  and  expreely  after  mentioning  that  the  Ohristifui  Law  was  more  mild  :  The 
Words  are,  Ubt  vero  propa^o  Dei  Evangelio  plurimoB  Nationes,  atqw  adeo  Angli 
verho  Dei  Fidem  adjunxera/nt^  nonnvllum  per  Orbem  Terrarum  ccetus,  atgue  etiam  in 
Anglia  Episeoporum  d  aliomm  darissimorum  sapientiorum  conventus  agehantur, 
oijiie  hi  Divina  Edocti  miaeratione  cuique  jam  primum  peccanti  pcenam  imperahcmt 
jKcimiariam,  ejusque  (absque  omni  Divvri'  offensionis  cogitatione  exigendae  munus) 
Magistratibus  (data  priusvenia)  deferebant ;  ^oditoritanlummadoacD'ominidesertori 
kmc  mitiorem  paenam  hand  infligendam  extstirnarunt,  turn  quippe  qui  ejusmodi  vice 
mtiitfne  parcendum  censuerunt,  turn  quod  Deus  contemptores  sui  omni  miseratione 
iniigeiu  veluii  {indignos  vUuU)  turn  quod  Chrisius  Ulorum  qui  ei  mortem  obtulerunt 
un  omnia  misertus :  Dominum  vero  pros  casteris  eolend*  staiuit'. 

By  this  appears  that  the  Law  whwh  mentions  de  proditione  Domvnorum,  in  which 
there  is  appointed  an  Estimate  for  the  King's  Head,  and  the  Heads  of  other  Ijords, 
and  the  Penalty  of  Death  in  Case  it  were  not  paid,  was  in  those  Times  thought  a  new 
Punishment ;  which  they  did  not  think  fit  to  inflict  for  heinous  Offences,  as  High 
^Wson  against  their  Prince,  and  Petty  Treason  against  their  Lords,  without  ma&dng 
a  Prehce  to  reconcile  such  Proceedings  to  the  Law  of  God. 

But  to  punish  Theft  or  other  Crimes  with  Deatii,  was  esteemed  directly  opposite 
to  the  Religious  Opinions  of  those  Times,  as  appears  by  what  the  Canonists  have 
otMnred  on  the  Laws  of  Frederick  the  Emperor,  who  established,  that  a  Thief  that 
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Stole  five  Shillings  should  be  hanged  :  Proles  Frederici  Imperaloris  qui  statuii  in 
Ula  lege  quod  fur  t^iiufue  solidorum  suspend^retur,  et  sic  quod  homo  ad  Dei  imaginem 
crealus  prosier  bona  occidereiur,  dt  alH  Begis  Swxetsores^  qui  aecuti  sunt  kanc  legem, 
eorumque  mwistri  non  regnaverunt  super  terrain  dt  male  vilam  finierunt,  nec  Generatio 
eorum  ad  tertium  gradum  pervenit. 

But  in  Alfred's  Law,  in  the  Text  de  Homicidio,  it  appears  that  only  a  pecuniary 
Punishment  was  appointed  for  that  Oftence,  and  in  those  Times  was  levied  only  by 
Imprisonment,  unless  in  the  Case  before-mentioned  of  High  Treason  and  Petty  Treason, 
where  the  Non-Payment  was  punished  with  Death.  Tis  not  very  hard  to  conceive 
how  the  Kingdom  was  maintained  by  pecuniary  Mulcts  only  ;  for  in  those  Da.va 
every  Man  was  put  in  the  Decenna,  and  if  he  was  found  wandering  but  three  Days 
out  of  the  Decennary  he  was  taken  up  and  imprisoned,  and  he  was  presently  to  abjure 
the  Kingdom,  or  else  he  lay  at  the  Mercy  of  every  one  that  would  lay  Hands  on  him. 
And  if  any  Offence  was  committed  in  an^  <A  the  Decennaries,  if  the  Party  was  brought 
to  answer,  he  was  obliged  to  pay  his  Fme  for  the  Offence,  or  he  was  imprisoned  for 
ever  :  If  he  fled,  the  Tithing  was  answerable  for  his  Mulct  or  Fine  to  the  King.  So 
that  by  this  Discipline  Men  were  put  under  a  Necessity  of  being  innocent,  or  paying 
n  grievous  Fine,  or  being  totally  deprived  of  the  Conversation  of  Mankind.  And  the 
laying  the  Fine  on  the  Tithing  in  Case  the  Offender  fled,  made  it  the  Interest  of  every 
Man  to  bring  the  Offender  to  Light,  and  made  it  exceeding  [269]  difficult  to  conceal 
a  Theft  or  a  Murder.  And  these  Fines  set  by  Law  were  the  VHcb  Majores ;  for  the 
Party  was  taken  and  imprisoned,  and  not  to  be  set  at  I^iberty  without  paying  these 
Fines  for  his  Redemption,  which  were  therefore  called  a  Ransom.  But  the  pecuniary 
Punishments  (e  re  nata)  on  Offences  were  called  Vitce  Minores,  or  Amerciaments, 
or  Misericordice,  because  t^ey  were  referred  to  the  Mercy  of  the  Court,  and  not  imposed 
by  precise  Laws ;  but  these  becoming  afterwards  exorbitant,  were  aiTeered  per  judidvm 
parivm.  And  tho'  the  Fines  are  now  imposed  arbitrarily,  yet  being  imposed  by  the 
Court,  they  are  supposed  to  be  according  to  the  Law  and  Precedents  in  the  like  Case. 

Thus  stood  the  Law  till  the  Time  of  Canutus,  who,  as  Lambard  gives  an  Account, 
constituted  a  particular  Species  of  Crimes,  viz.  he  who  insidiously  killed  a  Dane,  by 
lying  in  Wait,  should  not  pay  any  Price,  but  was  certainly  to  die.  unless  he  defended 
himself  by  his  Ordeal,  dc.  Murdra  quidem  inventa  fuentnt  d-  constituta  in  diebus 
Canuti,  Dani  Begist  qui  post  acquisitam  Angliam,  c£  pacificatam,  rogatu  Baronum 
Anglor^  remisit  in  Daciam  exercuum  suum  ;  ipsi  wro  Barones  extiierunt  fidejussores 
erga  Begem,  quatenus  quotguot  m  terra  secum  retineret,  fvrmam  pacem  per  omnia 
haberenl :  Veruntamen  si  quis  AngV  aliquem  eor'  interf  ceret,  si  se  super  hoc  defendere 
non  posset  jtidicio  Dei,  scU'  aqua  igni,  de  eo  fieret  justicia  ;  si  autem  aufugerrf. 
solverelur  ut  supra  dictum  est.  The  Fine,  by  the  foregoing  Law,  wa.s  forty-six  Marks, 
of  which  the  King  had  forty,  and  the  Relations  of  the  Deceased  the  Residue,  if  the 
Murderer  could  not  be  brought, to  Justice. 

Bracton  gives  the  same  Account  of  the  Original  of  this  Species  of  Crime,  lib.  3,  de 
Corona,  capite  15,  fol.  136.  And  it  appears  that  William  the  Conqueror  revived  this 
Law  for  the  Security  of  his  Frenchmen,  as  appears  by  the  Laws  of  William  the  Con- 
queror, Law  53,  fol.  170,  and  by  the  Law  of  H.  1,  Law  75,  p.  205.  And  it  seems  from 
the  Time  of  Canutus  the  Law  began  to  inflict  capital  Punishment&  Canutus's  Laws, 
No.  61.  Sane  quidem  Tectorum  excisiones  £  incendia,  apertce  Com^ationes,  ccedes 
manifestce,  Dominorumgue  proditiones,  scelera  suni  jure  humano  inexptabUia.  So  that 
now  they  began  to  admit  the  Distinct^cm  between  Crimes  expiaUe  Jure  DivinOy  which 
all  Crimes  how  heinous  soever  are,  and  Crimes  expiable  Jure  Humano.  The  not  at- 
tending to  this  Distinction  was  the  Original  of  imposing  Pecuniary  Mulcts  in  their 
former  Laws  ;  and  henceforward  they  began  to  think  it  no  Offence  against  Christianity, 
to  inflict  capital  Punishments  for  some  Offences  :  Howbeit,  in  the  Case  of  Theft,  there 
was  great  Latitude  left  in  the  Punishment,  even  to  Bracton's  Time,  vie.  Pro  parvo  enim 
latrocinio,  vel  pro  parva  re  nidlus  Christianus  morti  tradendus,  sed  alio  modo  sic  casti- 
gatur,  ne  facUitatis  tenia  aliis  pra^at  materiam  delvnquendi,  dh  ne  maleftda  muneant 
impunita,  et  ideo  secundum  rei  mtaXitatem  furatcB  db  vaXoremy  si  fur  convictus  fuerit,  vel 
m^ti  tradatur,  aut  Begnum  abjurat,  vel  patriam,  Comitat.  Burgum,  vel  oifjam,  aut 
Castigetur,  dt  sic  Castigatus  dimiltatur. 

In  the  intermediate  Times  of  WiUiam  L  it  appears  that  the  Oifence  of  Theft  was 

Eunished  with  a  pecuniary  Mulct  only ;  and  indeed  it  seems  that  as  long  as  the  Decennary 
aw  continued  in  its  full  Force.  [270]  t^^re  seemed  no  Necessity  of  punishing  Theft  with 
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'  Deatb,  because  there  was  no  Means  of  concealing  tlie  Things  that  were  stolen :  But 
I  when,  hythe  Inundation  of  People,  the  Decennaries  were  dissolved,  it  was  necessary,  in 
i    Vm  of  Theft,  to  proceed  to  greater  Severities.   And  aa  the  Law  of  Murder  began  in 

Vanutus,  so  also  now  the  Distinction  began  between  Murder  and  Manslaughter.  The 

Lav  runs  thus  : 

!  Si  quis  (Uium  prmmeditatus  trucidarit  pcUam  perempti  cognalorum  in  potestatem 
\     daUrr ;  sin  ccedis  insimtdetur  tantummodo,  atque  in  Excusatione  afferenda  cecideril, 

Episcopum  penes  estoejus  rei  judicium. 
j        Hence  it  came  to  pass  that  the  Laws  relating  to  Homicide  were  reduced  into  Vorm  by 
I     the  ClerCT,  and  constituted  on  the  Plan  of  the  Mosaick  Law  ;  for  the  Clergy  still  taught, 

that  theXife  of  a  Man  could  not  be  justly  taken  away,  but  as  warranted  by  the  Laws  of 
I     God ;  and  therefore  the  Law  of  Deuteronomy,  ch.  xiz.  became  the  Pattern  of  our  Laws 

in  the  Case  of  Manslaughter. 

Hence  it  is,  that  in  this  Law  of  Canutus,  in  Case  of  apparent  Homicide,  the  Murderer 
I     was  put  in  the  Power  of  the  Belations  of  the  Deceased ;  and  from  hence  the  Appeal  still 

Goutmues  to  the  next  of  Kin,  who  was  the  Avmger  oi  Blood,  according  to  the  Jewish 
\  Law. 

From  hence  also  came  the  Resolution,  that  the  Avenger  of  Blood  must  m^e  fresh 
Puisuit  after  the  Offender  ;  and  it  was  a  good  Plea,  in  Abatement  to  the  Appeal,  that 
the  Heir  had  not  made  fresh  Pursuit,  which  was  plainly  according  to  the  Mosaick 
Pattern,  which  permits  the  Avenger  of  Blood  to  pursue  the  Offender,  and  to  stay  him, 
if  he  overtook  him  before  he  got  to  the  City  of  Refuge.    Deut.  ch.  xix. 

But  with  us  the  Avenger  of  Blood  was  not  permitted  to  carve  out  his  own  Revenge, 
as  with  them,  because  that  Part  of  the  Institution  which  permits  the  Avenger  of  Blood 
to  stay  the  Offender,  le^  Talionis,  was  thought  to  be  merely  political,  and  permitted  to 
the  Jews  rfierely  for  the  Hardness  of  their  Hearts,  and  was  therefore  thought  to  be 
abrogated  by  the  Christian  Institution,  which  seems  to  have  abolished  the  Lex  TeUionis. 
Matth.  V.  ver.  28,  &  seq. 

And  by  the  Statute  of  Gloucester,  cap.  9,  it  is  provided,  they  should  not  plead  in 
Abatement  the  Want  of  fresh  Suit,  if  it  was  commenced  within  the  Year  and  the  Day. 
From  hence  Murderers  being  negligently  prosecuted  by  the  Relations,  the  Statute  of 
.H.  7,  c.  1,  was  made,  that  they  proceM  at  the  King's  Suit  within  the  Year  and  Day ;  but 
then  the  Auterfoits  acquit  or  condemn'd,  should  be  no  Bar  to  the  Appeal. 

From  the  Mosaick  Law  came  likewise  the  Distinction  between  Murder  and  Man- 
slaughter ;  though  the  Ecclesiastical  Interpretation  carried  the  Distinction  much 
farther  than  the  Mosaick  Law,  for  by  that,  "  whoso  Idlleth  his  Neighbour,  that  he 
*  hated  not  of  lime  past,  as  when  a  Man  goeth  into  a  Wood,  and  the  Helm  of  his  Ax 
'  ilippeth  off,  uid  killeth  his  Neighbour  there,  he  shall  fly  to  the  City  of  Refuge,  that  the 
"  Avenger  of  Blood  may  not  slay  him,  inasmuch  as  he  hated  him  not  in  Time  past ;  but 
"  if  any  Man  hate  his  Neighbour,  and  lie  in  Wait  for  him,  and  rise  up  against  him,  and 
■  smite  him  mortally,  that  he  die,  and  flieth  mto  one  of  these  Cities  of  Refuge,  he  was  not 
"to  be  received." 

[271]  Indeed  the  Jews  interpreted  the  Distinction  that  was  made  in  these  several 
Laws  to  be  voluntary  Homicide  ;  but  by  the  Interpretation  that  was  put  upon  this  Law 
by  the  Clergy  in  England,  they  distinguished  it  into  Murder  and  Manslaughter ;  and 
tney  deemeahim  to  be  a  Klurderer  that  in  Times  past  had  conceived  Hatred  against  his 
Neighbour,  and  laid  in  wait  for  him  ;  and  him  only  to  be  guilty  of  Manslaughter,  who 
on  a  sudden  Provocation  had  committed  the  Homicide.  This  intermediate  Species  of 
Offence  is  not  taken  Notice  of  in  Deuteronomy,  for  there  the  Kxamples  are  taken  of  the 
highest  and  lowest  Offence ;  the  first  from  lying  in  Wait,  and  preconceived  Malice,  and 
the  other  from  kilHng  a  Man  with  the  Helm  of  hjs  Ax  against  his  Mil :  But  this  killinjg 
on  a  sudden  Provocation  bong  not  taken  Notice  of  there,  the  Christian  Clei^y  |daced  it 
with  the  mildest. 

It  appears  likewise  by  the  Laws  of  Canutus,  that  the  Bishop  was  to  judge  of  the  Proof 
d  the  Fact,  who  in  ancient  Times  sat  with  the  Sheriff  or  Earl  of  the  County,  in  the  Torn 
or  Criminal  Court ;  and  if  they  judged  it  to  be  Homicide,  he  took  him  into  the  Protection 
of  the  Church. 

But  in  the  Norman  Times  this  Jurisdiction  in  the  Temporal  Courts  was  taken  away 
from  the  Bishops,  both  by  the  Law  of  the  Conqueror,  and  the  Canon  of  Toledo,  which 
ordains,  that  kiis,  qui  in  Sacris  Ordinibus  constituti  sunt,  in  judiciis  sanguinis  adjulare 
aoR  licet.    And  from  henceforward  the  Bishops  did  not  preside  over  the  Proofs  in 
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Criminal  Cases  in  the  Courts  of  Justice ;  and  then  the  Giiminals  began  to  Sy  to  the 
Chuich  as  to  a  Sanctuary ;  and  there  the  Bishops  having  inquired  into  the  Crime,  if  they 
thought  it  Homidde,  they  would  not  deliver  hun  up ;  if  it  was  Murder,  they  sometimes 
delivered  him  up  to  the  Secular  Power ;  and  this  they  vindicated  upoA  the  Pattern  of  the 
Jewish  Iav.  And  to  prevent  t}m,  it  was  one  of  the  Constitutions  of  Clarendon,  that  if 
any  one  flew  to  the  Church,  or  any  privileged  Place,  he  mxist  either  come  ad  standum 
recto,  1x1  mwd  cognoscat  maUficium,  propter  quod  se  teneat  in  Ecdesia ;  and  if  he  did  so, 
he  had  Liberty  to  abjure  the  Bealm,  and  go  into  Banishment.  Bracton  spends  a  whole 
Chapter  to  consider  how  this  Law  could  be  executed ;  and  whether,  in  Case  they  would 
not  deliver  up  the  MiJefactor,  they  could  enter  the  Church,  or  violate  the  Sanctuary  t 
And  he  determines  they  could  not,  because  this  was  korribile  nefandum  :  But  he  says, 
that  the  Spiritual  tuid  the  Temporal  Power  ought  to  aid  each  other  ;  and  adds  farther, 
that  whosoever  carried  Sustenance  to  the  Offender,  should  be  put  out  of  the  King's 
Protection.  And  thus  the  Laicks  were  brought  under  the  King's  Protection  and  the 
Civil  Power,  which  punished  all  voluntary  Murder  with  Death,  and  excepted  the 
involuntary,  according  to  the  true  Sense  of  the  Jewish  Law. 

After  which  the  Clergy  diallenged  the  Privilege  not  to  be'tried  themselvea  by  any 
Temporal  Jurisdiction,  and  therefore  the  Punishments  of  Murder  and  Theft  by  Death 
(as  to  Ecclesiasticks)  were  brought  in  by  the  King's  Laws. 

The  £ccl»iasticks  also  chaUenged  an  Exemption  from  all  Secular  Power,  even  in 
Cases  of  High  Treason.  Thus  the  Qucere  of  the  Canonist,  Numq'  Clerims  committens 
crimen  Icescb  Majestatis  possit  puniri  [272]  psr  principem,  aut  jvdicem  secularem,  cum 
sU  temporaliter  subdiius  %  Besp'  de  jure  loquendi  quod  non  ;  Clericus  enim  non  dicUur 
proprie  committens  crimen  Icbscb  Majestatis,  cum  sit  non  vere  svbditus  ;  tamen  de  facto 
principes  sectdares  plures  servant  amtrarium ;  But  he  resolves  the  Clergy  were  to  be 
degraded,  before  they  were  punished  (though  it  were  High  Treason)  by  the  Secular 
Arm.  But — 

They  came  to  this  Temper  in  England,  That  for  Treason  the  Benefit  of  Cler^  should 
not  be  allowed  on  the  Canonists  Notion,  that  they  were  not  subject  to  the  Kmg ;  and 
therefore  in  the  Case  of  the  Bishop  of  Carlisle,  arraigned  for  Treason,  this  pretended 
Liberty  of  the  Church  was  over-ruled  by  the  Judges  :  But  in  the  Case  of  Murder,  tho' 
'twas  to  be  punished  by  Death  by  the  Laws  of  God,  and  the  Flight  of  a  Levite  to  the  City 
of  Refuge  was  not  permitted  (for  the  Mosaick  Law  had  constituted  the  Cities  of 
Refuge  to  be  the  Towns  of  the  Levites),  'twas  never  to  be  abused  for  the  Protection  of  a 
Murderer,  yet  the  Clergy  claimed  even  in  this  Case  an  Exemption  from  the  Secular  Laws. 

But  in  all  other  Cases  of  Homicide  and  Theft,  the  Ecclesiastical  Jurisdiction  was 
readily  allowed;  and  if  they  challenged  any  Ecclesiastical  Person  accused  before  the 
Secular  Judge  of  any  of  these  OSences,  he  was  delivered  to  the  Ordinary,  who  was  to 
judge  de  corrigibilitate  ;  and  if  he  adjudged  him  corrigible,  he  appointed  him  a  proper 
Fentutoe,  and  after  the  Performance  of  su^  Penance  he  was  aesoil  ct ;  but  if  the  Ofiender 
was  judg'd  incorrigible,  he  was  degraded. 

When  this  was  settled,  the  Dispute  arose,  Who  should  be  Judge  1  And  the  Canon- 
ists say,  quod  probatio  <&  cognitio  num  aliquis  sit  Clericus  debet'  EccUsiasticcs  jurisdic- 
tioni,  debet  fieri  coram  judice  Ecclesiastico,  rum  coram  judice  seculari :  Tho'  in  Lindw.  &c. 
(which  gives  us  many  of  our  Institutions)  'tis  said,  Clericus,  contra  quern  procedet  judex 
secvlaris  pro  aliquo  delicto,  eschihet  coram  ipso  judice  seculari  jura  swz  dc  instrumenta, 
<&  eis  visis,  judex  secularis  Ulum  remittet  ad  suum  Judicem  Ecclesiasticumj  ubi  scU\  &c. 

The  Clergy  extended  this  Privilege  to  tJl  that  had  primam  tonsuram,  as  the  Clerk 
that  set  the  Psalm,  the  Door-keeper,  the  Exorcist,  the  Sub-deacon,  the  Reader,  and  they 
being  Judges  who  were  Ecdeeiasticks,  it  was  thought  proper  to  restrun  them  within 
Bounds ;  and  therefore  the  Temporal  and  Ecclesiastical  Power  joined  in  nuUdng  the 
Beading  before  the  Secular  uad  the  Spiritual  Jud^,  as  the  Test  of  their  being  Ecousiaft- 
ticks,  smce  no  Man  could  be  presumed  to  be  an  Ecdesiastick  that  could  not  read ;  and 
therefore  the  Reading  waa  before  the  Secular  Judge,  but  the  Attestation  that  he  could 
read  was  by  the  Ordinary  :  But  before  he  was  tried  whether  he  was  an  Ecclesiastick, 
he  was  tried  for  the  Fact ;  for  if  he  waa  found  guilty  of  Murder  by  Inquest,  the  Ordinary 
could  not  claim  him,  because,  as  has  been  said,  all  Ecclesiasticks  in  that  Case  sufferra 
Death. 

Anciently,  when  any  Ecclesiastick  was  indicted  or  appealed  of  any  Crime,  under 
the  Degree  of  Treason  against  the  King,  the  Ordinary  might  challenge  him :  but  if 
the  Ormnary  did  not  challenge  him,  he  was  to  be  tried  as  any  other  Temporal  Persona. 
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But  the  Statute  of  West.  1,  c.  2,  provides,  that  such  Persons  deliTered  to  the  Ordinary, 
should  not  be  discharged  without  Purgation ;  and  this  [273]  made  by  Articles, 
exhibited  against  the  Offender,  and  his  Ajiswer  to  them  in  the  Ecclesiastiacl  Court :  If 
he  was  found  guilty  of  Murder  in  that  Court,  they  degraded  him  ;  but  if  he  was  guilty 
of  Homicide,  he  made  bis  Purgation  by  Penance,  or  Commutations  for  Money,  as  the 
Ordinary  thought  expedient. 

But  because  by  the  Delivery  to  the  Ordinary  the  King  lost  the  Forfeiture  of  his  * 
Goods  and  Chattels,  and  profits  of  his  Luids,  an  Inquest  was  taken  to  know  qualis 
ordinario  del-Uferari  debeat  ?  This  created  a  great  Mischief  to  the  Prisoner  ;  for  if  he 
submitted  to  plead,  he  could  not  be  claimed  by  the  Ordinary,  having  subjected  himself 
u  a  Layman  to  the  Secular  Jurisdiction  :  If  be  did  not  submit  to  plead,  he  lost  his 
Chdlengea  to  the  Jury,  and  the  Inquest  of  the  Jury,  though  he  Had  no  Liboty  to 
Challenge,  past  upon  him,  whereby  his  Goods  and  Chattels  were  forfeited. 

PnsfHl,  Chief  Justice  of  the  Common  Pleas  in  Henri/  the  Vlth's  Time,  set  this  on  a 
better  Foot,  founding  himself  on  the  25  Edw.  III.  c.  4,  which  says,  that  all  Clerks,  as  well 
secular  as  religious,  from  henceforth  convicted  before  the  Sectilar  Justices,  for  other 
Treasons  or  Felonies  than  against  the  Kin^,  shall  from  henceforth  freely  have  and  enjoy 
the  Privileges  of  Holy  Church,  and  shall  without  Delay  be  deUvered  up  to  the  Ordinaries 
demanding  them  :  So  that  he  allowed  them  to  plead  to  the  Felony,  and  after  Conviction 
the  Ordinary  might  demand  them. 

This  introduced  the  Liberty  for  the  Prisoner  to  demand  his  Clergy  j  and  if  on  the 
Inquest  he  was  found  guilty  of  Murder,  the  Court  did  not  admit  such  Demand  from  the 
Ptooner,  because  he  was  to  die  by  tiie  Law  of  Qod ;  and  therefore  in  such  Case  the  Court 
did  not  deliver  him,  unless  the  Ordinary  did  demand  him,  which  in  so  heinous  a  Crime 
was  seldom  done  for  Laymen,  nor  even  for  Cler^  :  But  Cases  of  Homicide  and  Theft 
were  looked  upon  as  properly  corrigible  by  the  Ordinary,  because  they  were  not  guilty 
of  Death  by  the  Law  of  God ;  and  therefore  they  allowed  any  Person  of  Education  that 
could  read,  the  Benefit  of  Clergy,  and  the  Ordinary  received  such  Persons  to  Corrections 
and  Pui^tions  by  Money,  because  they  were  not  Offences  which  by  the  Mosaick  Constitu- 
tions were  pimished  by  Death. 

But  the  meaner  Persons  not  educated  in  Learning,  and  that  had  no  Money  to  make 
Commutation,  were  generally  given  up  to  the  Temporal  Law. 

There  were  sevenl  intermediate  Statutes,  by  which  they  endeavoured  to  abridge 
this  Privilege  of  the  Clergy ;  the  first  was  de  Mgamis,  which  was,  thAt  the  Bishop  of 
Rome  having  made  a  Constitution  that  all  Persons  twice  married  should  be  excluded 
fnmi  Clerks  Privilege,  that  such  Persons  when  convicted  should  not  be  delivered  as 
Clerks,  whether  they  were  Bigamists  before  or  after  such  Constitution  ;  So  that  after 
this  Statute,  when  Felons  arrai^ed  challenged  their  Clergy,  the  Prosecutors,  upon 
shewing  that  they  were  Bigamists,  oxisted  them  of  this  Privilege.  To  defeat  the 
Effect  of  this  Statute  they  procured  another,  That  Bigamy  should  be  tried  by  the 
Kshop,  and  not  by  the  Temporal  Law 

[274]  The  Statutes  of  Clarendon  that  forbid  the  taking  Sanctuary,  whereby  to  avoid 
the  Secular  Justice,  were  also  enervated  by  Artkuli  Cleri ;  for  cap.  15,  if  a  Clerk  fly  to 
the  Sanctuary,  he  should  not  be  compelled  to  abjure  the  Realm :  So  that  the  Churches 
and  Privileged  Places  continued  a  Sanctuary  for  the  Clerks  theinselves. 

It  has  been  likewise  resolved,  that  if  a  Clerk  had  confessed  the  Felony,  and  became 
in  Approver,  he  should  not  be  delivered  to  the  Ordinary,  because  by  such  Confession 
he  had  submitted  to  the  Secular  Jurisdiction. 

But  the  Ecdeeiasticks  pretended  such  Confessions  were  coram  non  judice,  tho'  it 
had  been  otherwise  resolvwl  in  the  Temporal  Courts,  as  my  Lord  Coke  observes ;  but 
the  ^atute  of  Articali  Cleri,  cap.  16,  enacts  that  he  shall  enjoy  his  Privilege,  notwith- 
sUodii^  his  Confession. 

And  now  the  Law  amongst  Ecclesiasticks  stood  on  this  threefold  Distinction. 

Fint,  If  a  Clerk  was  convicted  of  Treason,  he  was  never  delivered  to  the  Ordinary, 
for  that  would  have  given  up  the  Prerogative  of  the  King. 

Secondly^  In  the  Case  of  Murder  he  was  delivered  to  the  Ordinary,  if  demanded, 
bat  then  it  was  in  order  to  be  de^raded,and  for  no  other  Purpose;  for  in  a  Crime  punish^ 
^  the  Law  of  God  with  Death,  he  was  not  permitted  to  make  any  Purgation,  but  such 
^degradation  was  talun  to  be  in  Nature  of  the  Death  and  Destruction  oi  the  Clerk,  and 
wafore  he  was  not  put  to  Death ;  they  did  not  intend  he  should  be  twice  punished 
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for  the  same  Oftuice :  And  Bracion  says,  Glericus,  si  de  crimine  convictus  degradatur,  non 
sequUur  alia  poena  pro  uno  peccato,  delicto  vel  pLuribus  ante  degradationem  perpetratis. 

Thirdly,  If  the  Cierk  were  convicted  of  any  Felony,  except  Murder,  he  might  thea 
denumd  the  Benefit  of  Clei^ ;  and  so  they  permuted  any  Fentm  to  do,  tlut  could 
read ;  and  such  Person  was  permitted  to  make  Purgation  before  his  Ordmaiy,  and  if 
he  purged  himself,  he  was  acquitted. 

But  if  the  Gerk  confessed  the  Fact,  he  was  deUvered  to  the  Ordinary  absque  Purga- 
tione ;  for  he  having  confessed  the  Fact,  could  not  deny  it  afterwards  before  the  Ordinary. 

To  understand  the  Reasons  of  these  Distinctions,  we  must  consider  what  is  formerlj 
laid  down,  that  in  Case  of  Blood,  by  the  Common  Law  the  Ecclesiastical  Court  had  no 
Jurisdiction  ;  and  therefore  when  the  Clerk  was  convicted,  he  could  not  be  delivered 
to  the  Ecclesiastical  Court  to  make  Purgation,  because  they  had  no  Cognizance  of  the 
Cause ;  but  he  was  deUvered  to  them  absque  Purgatione,  in  onler  to  be  degraded  by  them; 
and  the  Sentence  of  the  Common  Law  was,  ^liberetur  Ordinario  absque  Purgatione, 
Fleta  (Q.)  si  criminaliter  agatur  versus  Clericum :  Quamvis  Clericus  respondere  nduerit 
in  foro  seculari.  Judex  tamen  Ecdesiaslieus  eognilionem  habere  non  potueritt  nec  Begiain 
auferre  jurisdictionem,  licet  habere  debeat  Judicii  executionem ;  in  causa  enim  Sang- 
uinis non  poterU.  Ecdesiasticus  Judex  cognoscere,  neque  judicare,  nisi  irregularitatem 
committal ;  &  quamvis  neminem  valeat  morti  condemnare,  degradare  tamen  potuerit 
crimine  convict  <&  perpetua  carceris  inclusione  custodire.  Upon  such  Delivery  the 
Ordinary  not  only  degraded  him,  but  put  him  in  Prison  till  he  obtained  the  King's 
Pardon. 

[276]  But  if  the  Ordinary  demanded  him  for  a  Clerk  that  was  not  so,  he  lost  his 
Temporality,  because  it  was  impeaching  the  Temporal  Jurisdiction. 

But  in  all  Cases,  except  Treason  and  Murder,  the  Clerk  might  himself  demand  his 
Privilege,  and  then  he  was  deUvered  to  the  Ordinary,  without  any  Restriction ;  and 
by  the  Law  of  the  Church,  he  was  to  purge  himself  of  that  Crime  by  his  own  Oath,  con- 
firmed with  twelve  Compur^tors,  six  of  which  were  Lay,  and  the  other  six  Clerks  ; 
and  if  he  failed  in  his  Purgation,  he  was  punished  as  if  he  had  been  convicted,  or  had 
confessed  the  Crime. 

When  he  failed  in  his  Purgation,  the  Ordinary  judged  if  he  was  corrigible  or 
incorrigible  ;  if  the  former,  they  imposed  Penance,  and  on  his  Performance  or  Com- 
mutation he  was  assoiled  ;  if  the  latter,  he  was  deprived  and  imprisoned. 

By  the  Canon  Law,  if  the  Criminal  was  notorious,  they  proceeded  to  Sentence,  absq. 
purgatione,  super  noiorio  nulli  erit  induenda  purgatio,  sc'  tantum  condemnatiotvis  pro- 
mulganda  sententia  cum  patrati  sceleris  evidenlia  neq.  accusationis  clamore  ivdigeat. 

The  Temporal  Court  takii^  Notice  of  the  Canon  Law,  and  likewise  that  the  Ordinary 
could  not  take  Notice  of  the  Judgment  of  their  Court,  when  a  Person  became  infamous 
by  a  second  Offence,  they  were  wont  to  deliver  him  absq.  Purgatione,  aad  therefore  an 
infamous  Tliief  was  so  oeHvered.  And — 

By  the  4th  of  Hen.  4,  cap.  [3],  it  is  enacted,  that  a  Clerk  that  was  a  Trutor  or  in- 
famous, should  he  delivered  to  th^  (Asq.  purgatione. 

But  as  the  Clergy  had  notoriously  abused  their  Privilege,  it  is  enacted,  that  none  but 
Persons  m  Orders  shall  have  the  Benefit  of  their  Clergy  above  once,  and  the  Murderer 
shall  be  marked  with  an  M.  and  the  Felon  with  an  F.,  and  that  Persons  in  Orders 
demanding  their  Clergy,  shall  shew  their  Orders  at  the  Day  given  by  the  Court. 

By  the  28th  of  Hen.  8,  cap.  11,  and  32  Hen.  8,  cap.  3,  Persons  in  Orders  shall 
receive  the  Benefit  of  Clergy  but  once. 

By  18  El.  cap.  7,  the  Persons  admitted  to  the  Boiefit  of  Clergy  shall  not  be  delivered 
to  the  Ordina^,  but  inlarged  out  of  Priscm  by  the  Justices. 

From  the  Time  of  Hen.  7,  the  Benefit  of  Clei^  has  been  taken  away  in  several 
Particulars.    Vide  the  Statutes. 

By  the  12th  of  Henry  7,  it  is  taken  away  from  any  Person,  except  Persons  in  Orders, 
in  Petty  Treason,  Murder,  Sacrilege,  Robbery,  and  House-breaking,  and  their  Accessories; 
and  a  Clerk  in  Orders  ought  not  to  be  admitted  to  his  Purgation,  or  be  inlarged  by  the 
Ordinary  for  any  of  these  Offences,  till  bound  to  the  Good  Behaviour. 

23  Hen  8,  cap.  1 1 ,  the  convict  Person  in  Orders  to  be  deUvered  to  the  Ordinary  with- 
out Purgation,  who  may  degrade  him,  and  send  him  back  to  the  King's  Bench,  and  there 
to  be  proceeded  upon. 

N.B.  This  was  the  Ai^ument  of  the  Lord  Chief  Baron  Gilbert,  on  Occasion  of  a 
Murder  in  Ireland, 
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SELECT  CASES  ARGUED  and  ADJUDGED 
in  the  HIGH  COURT  OF  CHAJ^CERY, 
before  the  Late  Lords  Commissioners  of  the 
Great  Seal,  and  the  Late  LORD  CHAN- 
CELLOR KING,  from  the  year  1724  to 
1733.    By  a  Gentleman  of  the  Temple. 

[1]  NUTT  V.  BURRELL. 

De  Term.  PaschcB,  May  9, 1724.    In  Cancellaria. 

Legacy  not  forfeited  in  equity,  though  ordered  to  be  so  by  the  will. 

A.  gives  B.  a  legacy,  on  pain  of  forfeiture  of  it  in  case  he  should  give  his  wife  any 
trouble  in  relation  to  his  estate ;  and  makes  his  wife  executrix.  B.  brings  a  bill  against 
the  wife,  for  which  there  was  very  little  colour,  and  among  other  particulars  demands 
the  legacy.  The  Chancellor  was  of  opinion,  that  the  suit  was  very  frivolous ;  and 
thou^  hie  would  not  make  the  legacy  forfeit,  yet  declared,  if  he  did  not  pay  her  the 
coBtB  she  had  been  out  of  purse,  he  wouM  dismiss  the 

Lord  Lucy  v.  Watts. 
(Appeal  from  the  Rolls.) 
De  Term.  Sand.  Mich.  Nov.  7,  1724. 
General  words  of  a  release  restrained  in  equity  to  what  was  the  intent  of  the  parties. 

The  defendant  had  a  lease  from  Lord  Lucy,  of  a  place  called  Froster^Gourt  Farm, 
and  abo  held  a  farm  called  Pikes  under  him  at  will ;  on  his  payment  of  rent,  Lord 

Lucy's  steward  gave  him  a  receipt  [2]  in  his  verbis : — *  Received  then  of  Watts 

the  sum  of  £137,  Ids.  m  full  for  half  a  year's  rent  due  at  Lady-day  last." 

The  yearly  rent  of  Froster-Court  Farm  was  £263,  and  of  Pikes  £22.  The  release 
being  general,  the  defendant  insisted  he  was  not  obliged  to  account  for  the  rent  of 
Pikes.  To  be  relieved  against  which  Lord  Lucy  brought  his  bill,  which  was  dismissed 
by  his  Honour  the  Master  of  the  Rolls,  in  regard  that  he  might  have  his  action  at  lav 
for  the  rent  of  Pikes,  notwithstanding  the  generality  of  the  words  of  the  release. 

On  which  an  appeal  was  brought ;  and  the  Lord  Chancellor  declared,  he  was  not 
ntisfied  that  he  had  ronedy  at  lav ;  as  both  these  lands  might  formerly  have  been 
held  together,  and  the  general  words  in  the  lease  (Qu.  release)  might  possibly  extend 
to  Pikes,  contrary  to  the  intent  <A  the  parties.  If  Lord  Lucy  should  not  recover  at  law, 
I  must  relieve  here ;  so  it  would  be  sending  it  to  law  in  order  to  have  a  new  bill :  so, 
decreed  an  account. 

In  this  case  vas  cited,  by  Mr.  Talbot,  the  case  of  Bacon  v.  Harris,  two  or  three 
terms  ago  in  this  court,  which  was  this  :  a  tenant  got  a  receipt  in  full  to  the  date ;  bill 
wu  brought  for  account :  the  tenant  insisted  he  was  not  obliged  to  any  account  previous 
to  the  receipt,  because  his  vouchers  might  be  lost,  and  not  preserved  on  account  of  the 
receipt ;  so  that  he  might  be  made  to  sufier,  not  through  any  default  of  his  own,  but 
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by  relying  on  the  receipt.  But  there  being  great  reason  to  believe  the  receipt  insisted 
on  was  obtained  either  through  fraud,  or  by  mistake,  and  that  the  tenant  had  not 
paid  all  th&t  was  due  to  the  tame  of  the  receipt ;  account  wasorderedtobe  taken  preTious 
to  the  receipt;  imd  to  pay  costs. 

Floyer  v.  Sydenham. 
Oct.  29,  1724. 

A  person  made  a  will  of  a  settled  estate,  the  heir  claiming  under  the  settlement  may 
have  die  deeds,  <&c.,  produced  before  he  tries  the  validity  of  the  will  (2  Chan.  Ca^  4). 

A  person  deriving  under  a  settlement  consulted  counsel  whether  he  could  sufTer  a 
recovery,  and  bar  the  remainders  ;  the  counsel  whom  he  consulted  being  of  opinion 
that  he  could,  pursuant  to  their  opinion  he  suffered  a  recovery,  and  made  a  will  in 
prejudice  of  the  persona  claiming  under  the  settlement.  The  validity  of  the  will  being 
controverted,  and  also  whether,  supposing  it  to  be  a  good  will  in  point  of  law,  he  was 
enabled  by  the  recovery  to  defeat  the  remainders,  and  dispcwe  of  the  estate ;  to  which 
purpose  it  would  be  necessary  to  have  all  deeds,  writings,  and  [3]  family  settlements 
brought  into  court,  to  see  whether  he  had  such  power  :  it  was  insisted,  that  the  most 
natural  diii^  was  to  try  the  validity  of  the  will  nrst,  which  if  not  foui^  to  be  a  good 
one  as  to  the  execution,  sanity,  dte. ,  of  the  person,  Uiere  would  be  an  end  of  the  queation ; 
for  that  if  he  had  not  made  a  will  valid  in  point  of  law,  it  would  be  idle  and  vatn  to 
examine  whether  he  had  a  power  so  to  do. 

On  the  other  hand  it  was  insisted,  that  it  would  be  totally  improper  to  examine  into 
the  validity  of  the  act  done,  without  previously  examining  the  power  of  doing  it ;  and 
that  even  an  haeres  foetus  was  entitled  to  see  the  writings  against  an  heir  at  law,  thoueh 
the  one  had  only  an  instituted  right  under  the  municipal  laws  of  the  country,  and.  the 
other  had  a  natural  inherent  right.  The  case  of  the  Ihike  of  Newcastle  was  cited,  who 
was  only  an  hceres  feutus,  and  there  the  papers  were  ordered  to  be  brought  into  court 
for  perusal  In  the  case  of  the  Earl  of  Suffolk  and  Earl  Ferrers,  for  the  assistance  of 
the  heir  at  law  aeiinst  the  devisee,  which  is  the  present  case. 

Chancellor.  It  is  most  batnral  to  see  whether  he  could  dispose  :  to  examine  whether 
he  has  made  a  will,  before  it  be  known  whether  he  had  a  power,  would  be  unnecessary, 
and  really  impertinent ;  and  therefore  decreed,  that  all  deeds  should  be  produced,  and 
the  counsels'  opinions  ;  not  as  they  will  be  a  guidance  to  the  court,  but  for  the  case  on 
which  they  might  be  founded ;  for  papers  may  in  those  oases  be  mentioned,  which 
otherwise  might  be  suppressed  and  not  come  to  light. 


Edvares  v.  Heather. 

Dec.  6. 1724.   [At  Lord  Chancellor's  House.] 

Agreement,  if  imreasonable,  though  in  part  executed,  not  specifically  decreed. 

BUI  was  brought  for  specific  performance  of  covenants.  The  plaintiff  sold  the 
defendtmt  a  co|^hold  estate  of  the  yearly  value  of  £16  (on  which  was  timber  to  the  value 
of  £150)  for  £630,  and  covenanted  to  surrender  on  or  before  Michaelmas  then  next ; 
the  defendant  paid  10s.  in  part  of  the  purchase,  entered  on  the  premises,  cut  down 
timber,  stocked  the  land,  and  did  everything  as  owner.  The  plaintifi  proved  he  had 
given  notice  in  writing  that  he  would  surrender  next  court-day,  and  attended  accord- 
ingly ;  on  the  defendant's  part  there  were  several  proofs,  that  he  was  disordered  in 
his  senses ;  and  though  [4]  there  be  proof  that  the  timbeo:  was  of  the  value  of  £150, 
yet,  as  no  custom  is  allied  of  the  tenant's  having  power  to  cut  it  down,  it  must  be 
according  to  common  law,  by  which  the  tenant  has  no  power  over  it,  and  therofore  a 
plain  imposition.  The  GhcmceUor  was  of  opinion,  it  was  a  great  over-value,  and  that 
his  cutting  down  of  timber  was  a  convincing  proof  of  his  folly,  because  a  direct  forfeiture ; 
but  as  it  is,  it  is  a  matter  merely  at  law ;  the  covenant  is  to  surrender  at  or  before 
Michaelmas  ;  you  say  you  were  ready  at  the  next  court,  which  does  not  appear  to  have 
been  before  Michaelmas  ;  if  surrender  had  been,  action  would  have  lain  at  law.  Kll 
dismissed. 
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Eari  oi  HDHxroBO  v.  Dioosia. 
Dec  10. 1724.   [At  tk$  Lord  Chaneellor't  Bouse.] 
VUiaXxBf  after  election  made  to  jotxseed  at  lav,  where  he  bils,  may  reviTe  his  biU. 

The  plftiptiff  brought  a  bill  against  the  defendant  for  an  account,  and  after  brought 
assumpsit  at  law  for  part  of  what  was  included  in  the  bill,  so  ordered  to  make  electton 
OD  which  he  would  proceed ;  he  elected  going  to  law.  and  injunction  as  to  proceeding 
here :  on  the  trial  at  law,  it  appeared  by  the  witnesses  that  there  were  accounts  between 
them ;  the  counsel  finding  they  had  mistaken  the  action,  never  CQUtrorerted  the 
(Mendant's  proof,  but  sufiered  a  nonsuit.  So  plaintii!  moves  to  have  leave  to  revive, 
which  was  opposed  by  the  defendant,  in  regard  the  plaintiH  had  made  his  election. 

But  the  Chancdlor  gave  leave  to  revive,  and  declared,  the  only  end  of  the  injunction 
was.  that  he  should  not  proceed  on  both  together ;  not  that  choosing  one,  in  which 
he  miscarries,  should  preclude  his  right  j  it  is  not  a  favour,  but  ex  d^to  justitice ;  he 
might  bring  a  new  bilK  And  is  it  not  of  justice  to  make  the  coming  at  right  as  expedi- 
tious and  as  httle  expensive  as  possible  t  For  on  a  new  bill,  after  much  time  and  money 
ipent,  you  would  be  but  where  you  are  on  a  bill  of  revivor. 

The  Case  of  one  ColleU  was  quoted,  as  m  point. 

LlMAX  . 

On  confirming  jointure,  all  deeds  relating  to  the  inheritance  to  be  delivered  up  to  the  heirk 

Motion,  made,  that  on  confirming  a  jointure  all  deeds  and  leases,  and  writings  relating 
to  the  inheritance,  should  be  delivered ;  which  was  ^posed  as  to  the  leases ;  because 
without  them  the  jointoess  could  not  recover  the  [5\  rents ;  and  though  the  leases 
maj  be  exrared.  there  may  be  arrears  of  rents  and  covenants. 

But  all  deeds  and  writings,  and  expired  leases,  were  ordered  to  be  delivered  up, 
nnleas  particular  reason  be  shown  to  the  contrary  by  next  Beal. 

The  Master  certified  that  writings  were  not  delivered  in  ;  the  clerk  oiTered  to  prove 
the;  were  delivered  in,  but  would  not  suffer  averment  against  the  Master's  certificate. 

Sir  John  Frtab.  Knt.  t>.  Mary  Vernon,  Spinsten 

Ik  Term.  SemeL  HU.  Anno,  11  Geo.  1, 1724.  [Before  the  Commiesioners  of  the  OretUSeal.] 

Ireland.  No  paitioubr  sequestration  to  go  there,  or  to  the  Plantations. 

Motion  was  made  for  a  particular  sequestration  against  the  defendant's  lands  in 
Inhnd,  she  having  stood  out  the  process  of  contempt  here  ;  and  relied  on  the  case  of 
Bmilton  and  Pollard  in  July  or  October  last,  where,  on  Uke  motion  for  a  particular 
sequestration  to  North  Carolina,  the  Chancellor  said,  [0]  it  might  be  right,  but  the 
method  should  be  well  considered,  as  its  being  to  be  a  precedent ;  and  inclined  it  should 
be  to  sequestrators. 

But  the  Register,  on  being  asked,  said,  that  sequestration  never  went. . 
Master  of  the  Rolls.   What  leads  you  into  this  motion  was  the  case  of  the  Ea^l  of 
.irgUuse  v.  Muschamp  (1  Vem.  75),  where  it  was  denied  by  the  Court ;  but  after 
:   application  was  made  to  the  King,  and  a  letter  was  sent  to  the  Governor  of  Ireland, 
I   Wt  never  heard  of  anything  else  of  that  sort ;  it  would  be  very  odd  that  the  process 
I   of  this  Court  should  have  anything  to  assist  it.   I  remember  that  a  bill  was  brought 
I   into  Parliament  to  extend  judgments  to  the  plantations ;  but  it  was  rejected ;  but 
aeto  the  plantations,  it  is  particularly  odd.  as  it  affects  the  iUng's  sovereignty  in  council 
over  them  :  But  what  makes  it  clear  to  demonstration  that  it  should  not  go,  is  this, 
where  a  defendant  to  a  bill,  whose  usual  residence  is  in  Ireland,  happens  to  be  here, 
be  b  oUiged  to  give  security ;  which  makes  it  plam  he  is  not  amenable  to  this  Court ; 
brifhe  was,  that  precaution  would  be  unnecessary. 

So  particular  sequestration  denied,  but  a  general  one  of  course  granted. 
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Snaps  v.  Ftnux)N. 
Fd>.  6, 1724. 

Where  a  plaintiiE  has  a  decree  nisi,  and  does  not  appm,  bill  vill  be  dismissed  with  costs. 

A  Decree  was  for  the  plaintiff,  nisi,  who  now  does  not  appear. 

MOfSter  of  the  Bolls  looked  upon  it  as  a  giving  up  of  the  judgment.  Bill  mu»t  be 
dismissed  with  costs. 


JDe  Term.  Paschce^  April  17,  172i5.    [Eajfmondy  Gilbert,  Commissioners.^ 

Bill  brought  by  an  heir,  to  be  relieved  i^inst  articles  entered  into  by  him  for  the  sale  of 
a  reversion,  for  a  sum  of  money  to  be  paid  with  interest  when  he  came  into  possession. 
{Qu.  dismissed.) 

Bill  was  brought  to  be  relieved'against  articles.  Father  was  tenant  for  life,  remainder 
to  the  son  in  tail,  remainder  to  the  hither  in  fee,  of  an  estate  of  £371, 16s.  id.  per  annum, 
computed  worth  £7000.  The  son  being  thirty  years  of  age.  in  the  life  of  the  father, 
entered  into  articles  to  sell  the  estate  for  £3300,  to  be  paid  when  he  came  into  possession 
of  the  estate,  together  with  interest  for  the  same  from  the  time  of  the  articles  to  t}xe  time 
when  he  should  be  in  possession. 

The  father  dies  within  two  years  after  the  agreement  made,  so  that  the  interest 
amounted  but  to  a  small  sum.  The  son,  on  his  coming  into  possession,  completed  his 
agreement,  and  now  brought  bill  to  be  relieved. 

On  behalf  of  the  plaintiff  was  insisted  the  great  overvalue ;  and  that  if  the  defendant 
was  paid  his  money  with  interest,  he  could  be  at  no  loss,  nor  sustain  any  prejudice : 
and  that  sons  in  necessity,  in  the  life  of  thdr  ancestors,  should  not  have  that  necessity 
made  use  of  to  defraud  and  impose  on  them  ;  and  that  the  father  died  soon  after  the 
agreement. 

On  the  other  hand  it  was  said,  there  was  no  fraud  or  imposition  proved,  and  there- 
fore not  to  be  presumed  ;  if  it  was  a  fraud,  it  should  be  singly  conBidered  under  that 
head  ;  and  if  such  there  were,  would  be  relieved  ;  but  to  take  it  in  the  latitude  that  is 
insisted  on  the  other  side,  it  would  destroy  all  sales  of  reversions,  and  put  it  out  of  the 
power  of  a  person  who  had  a  future  interest  to  provide  for  his  [8]  own  present  occasions  : 
so  that  a  mui  might  starve  for  the  benefit  of  his  family.  And  as  by  the  law  a  man  might 
sell  such  an  estate,  it  would  be  very  hard,  that  equity  should  take  away  from  an  honest 
purchaser  what  he  had  purchased  under  the  sanctdon  of  law,  without  any  equitable 
circumstances  to  defeat  what  he  hod  so  done ;  and  that  there  was  great  difference 
between  defeating  an  agreement  and  carrying  it  into  execution  \  in  the  one  case  it  is 
asMng  a  favour,  in  the  other  merely  insisting  on  a  right ;  and  the  case  of  Barney  v.  jPitf, 
2  Ch.  Ca.  137,  and  Twisleton  v.  Griffith,  July  1716,  were  cited. 

Raymond  and  Gilbert.  Had  the  bargain  been  to  have  paid  down  £3300  when  he 
came  into  the  possession  of  the  estate ;  this  would  not  have  really  been  a  purchase  of 
the  reversion,  but  of  an  estate  in  possession,  as  the  payment  and  possession  were  to  be 
at  the  same  time ;  and  in  that  case,  on  account  of  the  great  over-value  would  relieve. 
Had  the  bargain  been  to  pay  so  much  down  in  present  money,  undoubtedly  it  had  been 
good  ;  else  there  is  an  end  of  all  sales  of  reversions ;  and  a  man  would  be  tantaliz^ 
with  having  an  estate  of  which  he  could  make  no  use.  But  this  is  very  different,  for 
hen  is  interest  to  be  paid  till  it  comes  in  possession ;  and  it  really  is  the  same  as  buying 
the  reversion  for  present  money  pud,  and  will  be  considered  as  so  much  money  put  out 
to  interest  by  himself ;  the  same  as  if  he  had  immediately  received  it,  and  lent  it  to  the 
vendee  on  interest ;  the  interest  might  have  run  up  to  the  value  of  the  estate  ;  it  has 
happened  otherwise,  which  was  a  chance  on  both  sides  ;  and  is  it  consistent  with  common 
sense,  that  a  present  agreement  should  be  varied  by  future  accidents  ?  They  must  be  con- 
sidered as  they  are  in  themselves,  without  anything  extrinsic. 

Bargains  for  sales  of  reversionary  estates  by  heirs  are  never  set  aside,  but  on  account 
of  prodigalit;^ ;  here  is  nothing  of  that,  but  the  reverse  ;  for  it  appears  both  the  father 
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Certaiidy  no  rule  has  ever  obtained,  that  an  heir  shall  not  dispoee  ot  the  reveinon ; 
I    that  would  De»  that  an  heir  should  never  be  of  age. 

!       Bendes,  there  is  gnat  difference  between  establishing  and  rescinding  an  agreement. 

[9]  FiNCELE  V.  Stacy,  Executor  o£  Stacy. 

April  27.  1725.   [Jekyl  and  Gilbert.] 

Two  persons  join  in  doing  a  particular  work,  one  of  whom  refused  to  join  in  a  Ruit  to 
recover  what  was  due ;  the  other  got  his  moietv ;  he  will  not  be  obliged  to  pay  lialf 
of  that  moiety  to  the  other. 

Joint  articles  were  entered  into  for  the  doing  a  particular  piece  of  work  for  the  iate 
Duke  of  Bfarlborough,  on  account  of  which  several  sums  of  money  had  been  jointly 
received  by  them,  and  immediately  divided  between  them ;  there  being  a  sum  demanded 
by  them  in  arrear,  which  the  Duke  refused  to  pay,  as  being  unreasonable,  Stacy  applied 
to  Rnckle  to  join  with  him  in  a  suit  to  recover  what  was  in  arrear,  which  he  refused 
to  do,  declaring  he  had  several  advantageous  works  under  the  Duke  which  he  should 
I    lose,  should  he  join  in  a  suit ;  on  which  ^acy  applied,  and  got  his  own  half  of  the  money 
I    which  was  due  to  them  two.   Bill  is  now  brought  for  a  moiety  of  the  money  so  received ; 
i    and  msisted,  it  should  be  considered  as  a  pi^nership  in  trade,  and  this  money  as  so 
much  received  on  the  joint  account. 

But  the  Court  were  of  opinion,  it  was  not  to  be  considered  ae  a  partnership,  but  only 
an  agreement  to  do  a  particular  act,  between  which  there  is  a  great  difference  ;  and 
that  it  is  so  is  plain,  for  the  money  which  they  had  received  they  immediately  divided, 
and  did  not  lay  out  on  a  common  account.  It  is  pretty  eztraoMinary,  that  he  should 
come  here  to  have  the  benefit  of  another's  act  in  which  he  refused  to  join  ;  which  refusal 
ns  with  a  corrupt  view  for  his  own  advantage,  and  not  on  the  common  account,  the 
money  due  on  which  he  would  rather  sacrifice  than  forego  his  own  particular  advantage ; 
uid  here  is  no  insolvency  in  the  Duke,  if  there  had,  perhaps  had  deserved  consideration. 
Kn  dismissed  with  costs. 

Ord  p.  Shtth. 

April  28, 1725.   [Same  Lord  Commissioners.] 

M(»1gage  made  to  be  redeemed  with  the  mortgagor's  own  money  ;  this,  as  a  designed 
fraud,  will  let  the  mortgage  be  redeemed  after  the  usual  time  prescribed  for  redemption 
by  the  rules  of  the  Court. 

A  person  mortgaged  his  estate  for  a  small  sum  of  money  in  the  year  1679,  by  an 
tbsolute  conveyance  and  a  defeasance,  with  these  clauses  in  it,  "  That  it  should  be 
rcdeoned  with  the  party's  own  money,  and  in  his  lifetime."  The  mortgagor's  necessi- 
ties soon  after  forced  hun  to  go  abroad  ;  where  he  died  about  twenty-seven  years  a^, 
•nd  his  heirs  knew  nothing  of  the  mortgage.  In  1702  the  mortgagee  matte  his  will, 
ind  devised,  that  in  case  the  mortr[10]-gage  should  be  redeemed,  the  money  to  go  so 
uid  80.  Sixteen  years  after  the  will,  the  bill  for  redemption  was  filed ;  in  opposition 
to  which  the  great  length  of  time  was  insisted  on,  and  that  by  the  now  settled  rule 
of  the  Court,  a  mortgage  shall  not  be  redeemed  after  twenty  years. 

Master  of  the  Rolls.  If  a  redemption  be  decreed,  shall  do  no  wrong,  nor  put  the 
party  to  any  difficulty,  for  he  will  have  a  rate  of  interest  more  than  the  law  now  allows  : 
but  we  do  not  decree  a  redemption,  shall  establish  a  very  great  imposition. 

Absolute  conveyances  and  defeasances  were  formerly  much  used  as  mortgages, 
but  1^  off  <ni  account  of  being  more  dangerous,  by  losuig  the  defeasance,  than  the 
*iy  now  in  use,  where  the  defeasance  is  in  the  same  deed.  As  the  money  was  to  be 
f^iiid,  let  the  words  in  the  defeasance  be  ever  so  much  fettered,  they  all  signify  nothing ; 
for  the  borrower  is  under  some  necessities,  and  therefore  in  the  power  of  the  lender, 
ud  (HI  that  account  the  law  makes  a  benign  construction  in  his  favour.  But  this 
ns  a  fraud  in  its  creation,  and  no  limitation  of  time  in  redemption  against  that ;  for 
to  what  other  purpose  could  the  words,  "  to  be  paid  with  his  own  money,"  be  thrown 
in,  if  not  to  make  the  mortgagor  imagine  it  could  be  done  no  otherwise,  for  any  other 
pnui's  money  was  oi  equal  value  :  Lord  Yilarrvngtan  v.  Booth, 
C.V,— 7 


Digitized  by 


194 


COX  V.  GEORGE 


SEL.OA&T.  xnra,  u. 


But  if  singly  considered,  distinct  from  the  fraud,  there  is  sufficient  for  redemption, 
by  the  declaration  of  the  will,  where  he  calls  it  a  mortgage.  I  remember  a  case  about 
twenty  years  ago,  where  a  redemption  was  decreed  on  a  mortgage  made  1642,  where 
there  was  neither  infancy  nor  outer  mere  :  the  mort^tgee  brought  a  bill  to  foreclose, 
and  by  his  so  doin^,  it  was  an  admission  that  he  oonnaered  it  as  a  mort|;age ;  so  Uie 
mortgage  was  let  in  to  redeem. 

In  the  case  of  StuckmU  and  Dolben  there  was  a  foreolcsure ;  the  mortgagee  after 
in  his  will  disposes  of  the  money  on  the  mortgage ;  on  this  admisaon  in  the  will, 
bill  was  brought  to  open  it ;  the  Cfourt  took  time  to  consider  of  it,  and  after  the  parties 
agreed. 

By  these  fettering  clauses,  he  was  by  the  act  of  the  mortgagee  persuaded  he  could 
not  redeem ;  and  for  that  reason,  as  the  mortgagor  by  that  deception  would  have 
a  right  to  redeem,  so  will  his  heir,  who  would  thereby  be  as  much  deceived  by  them 
as  he  ;  but  here  it  appears,  the  heir  did  not  at  all  know  of  this  deed,  which  is  something 
superadded,  and  a  fortiori  ;  and  if  he  had  known  of  it,  he  would  have  [H]  been  thereby 
deceived,  and  led  into  an  imagination  that  he  could  not  rbdeem  the  estate. 

Baron  GUbert.  The  rule  for  redemption,  if  it  be  for  twenty  years,  should  be  inviol- 
ably abided  by,  for  it  is  for  the  quiet  of  men's  estates  ;  so  long  a  space  of  time  neglecting 
to  pursue  thrar  rights,  is  a  dereliction  of  the  pledge,  and  uiould  not  be  broke  into : 
for  it  is  natural  reason  to  think,  that  persons,  who  had  a  right,  in  such  a  s^e  of  time, 
would  have  pursued  it,  if  it  was  thought  worth  while  ;  and  by  its  not  being  done,  as 
it  was  their  interest  so  to  do  (about  which  men  are  very  sedulous),  the  natural  deduction 
is,  that  they  did  not  think  it  worth  while.  But  a  case  may  be  out  of  the  general  rule ; 
as  where  the  supposal  of  a  dereUction  may  be  answered ;  which  dereliction  ever  supposes 
previous  knowl^ge  of  the  right,  for  it  is  absurd  to  say  a  man  relinquishes  a  right 
which  he  knows  not  of. 

The  right  of  redemption  is  here  industriously  obscured  by  particular  clauses,  which 
would  be  useless  for  any  other  purposes,  but  to  create  an  imagination,  that  he  could 
not  do  it  unless  with  Ms  own  money,  and  in  his  life.  By  the  will  in  1 702  he  has  devised, 
that  if  the  mortgage  be  redeemed,  the  money  to  be  to  such  and  such  purposes  ;  so 
that  if  it  was  not  originally  fraudulent,  he  by  the  will  has  made  it  redeemable ;  this 
is  out  of  the  rule  of  dereliction,  for  there  is  great  over-value,  which  for  that  reason 
cannot  be  supposed  a  dereliction,  and  neglected  or  disregarded. 

So  redemption  decreed. 

Cox  f;.  Oboroe. 
AprU  29,  1725. 

Depositions  taken  de  bene  esse  shall  not  be  published  without  affidavit  of  the  party's 
death,  and  that  could  not  be  examined  in  chief. 

Motion,  that  depositions  taken  on  a  commission  to  examine  witnesses  in  the  original 
cause  ex  parte,  in  the  year  1607,  de  bene  esse,  may  now,  on  the  revivor  of  the  suit,  be 
published. 

Master  of  the  Rdls.  They  must  be  examined  in  chief  after,  if  it  be  to  be  done  : 
and  to  show  that  you  attempted  it  and  endeavoured  it,  must  show  an  efiectual  prosecu- 
tion for  not  answering ;  attachment  is  not  enough,  there  should  be  affidavits  that 
they  are  dead  since  the  examination,  and  that  they  died  before  they  could  be  examined 

in  chief,  for  if  they  could  be  examined  in  chief,  their  depositions  cannot  be  read  ;  and 
therefore  it  is  [12]  necessary  to  be  shown  they  died  before  they  could  be  examined. 

Pemmont  p.  East-India  Company. 

By  the  conditions  of  sale  of  the  Kast-India  Company,  the  buyer  is  to  be  allowed  six-and- 
a-half  per  cent,  discount,  if  the  goods  are  taken  away  in  a  certain  time  ;  and  if  not 
taken  away  in  another  certain  time,  the  goods  to  he  resold  ;  and  if  any  deficiency 
on  the  second  sale,  to  be  made  good  to  the  Company.  The  discount  allowed  on  a 
second  sale  is  to  be  a  charge  on  the  first  buyer. 

The  plaintifE  bought  goods  at  the  sale  of  the  East-India  Ctnnpany.  Before  the 
sale  the  conditions  of  it  were  published,  viz.  that  if  within  such  a  stated  time  the  goods 
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wen  taken  awa^  and  paid  for,  six-and-a-half  per  cent,  discount  should  be  ailowed  the 
bnjer,  else  no  discount  to  be  allowed  ;  and  if  within  another  limited  time  did  not  pay 
for  the  goods,  and  take  them  away,  they  should  be  resold,  and  warehouse-room  to 
be  paid,  and  to  make  up  the  deficiency  to  the  Company,  in  case  shoukl  be  then  sold 
for  less ;  these  conditions  not  being  complied  with  by  the  plaintiiT,  the  goods  were 
resold ;  and  the  same  conditions  read,  the  question  was,  whether  the  six-and-a-half 
per  cent,  on  the  second  sale  should  be  a  charge  on  him  or  the  Company. 

Master  of  the  Rolls.  The  goods  sell  so  much  dearer  on  account  of  the  discount ; 
the  buyer  considers  the  advantage  he  may  have  by  the  discount  when  he  bids  for  the 
goods ;  were  there  to  be  no  discount,  the  goods  would  sell  so  much  the  cheaper ; 
therefore  it  must  be  a  charge  on  the  first  buyer,  and  not  on  the  Company. 

BicHARsa  p.  Cock. 

Aprii  30, 1725.  [Same  Commission's.] 

Legacies  given  to  children,  payable  at  a  certain  time,  and  a  moiety  of  a  term  to  one, 
after  the  death  of  his  wife ;  but  if  should  die  before  portion  become  payable,  to  go 
to  snrriTors ;  this  only  extends  to  the  pecuniary  legacy. 

A  person  possessed  of  a  term  for  years,  and  a  fortune  in  money,  made  his  will,  and 
left  all  of  his  children  pecuniary  legacies,  payable  at  difierent  times ;  and  after  the 
decease  of  his  wife,  he  devised  one  moiety  of  the  term  to  his  son  Bennet,  and  the  other 
moiety  to  his  son  John ;  and  then  came  this  clause  :  "  And  if  any  of  my  children 
die  bnfore  their  portion  becinnes  payable,  then  that  to  fall  equally  between  my  wife 
and  Uie  surviving  chiklren."  Bennet  died  in  the  life  of  the  wife ;  so  question  was, 
whether  hia  moiety  <d  the  term  should  be  divided  am,ong  the  wife  and  surviving 
children. 

It  was  resolved,  that  as  in  common  parlance  portion  is  not  sud  of  a  term,  and  there 
bang  pecuniary  legacies  on  which  it  may  operate,  payable  shall  be  applicable  to  and 
he  confined  to  that ;  this  contingency  or  the  wife's  dying  might  [13]  happen  when 
the  sons  were  very  old,  and  long  after  the  money  became  payable  ;  the  sons,  by  this 
contingency  hanging  over  them,  could  not  dispose  of  their  interest  for  the  advantage, 
perhaps  the  nece^ties  of  their  families,  which  would  therefore  be  to  their  prejudice, 
which  could  not  be  supposed  to  be  done  by  a  father. 

Hill  v.  Hill. 

May  3,  1725.   [Master  of  the  Rolls,  Raymond,  Commissioners.] 

No  new  trial  but  on  Judge's  certificate.    (Postea,  p.  20,  same  point.) 

lu  this  case  the  Court  declared,  they  would  not  receive  account  of  a  trial  by  affidavits ; 
it  has  been  done  on  afifidavita,  but  very  improperly,  for  it  is  only  hearing  on  one  side  ; 
and  for  the  future  will  not  i^ant  new  trial,  without  certificate  of  the  Judge  that  he 
was  dissatisfied  witii  the  veruct. 

Dalton  t).  Dalton. 

In  this  case  it  was  said,  that  it  has  been  ta  ken,  since  the  case  of  Sherman  v.  Earl 
«f  Bath,  that  after  three  trials  had,  a  perpetual  injunction  has  been  allowed. 

Whitackee  v.  Whttackre. 

Trustees,  or  persons  acting  under  them,  cannou  he  purchasers. 

Stock  was  invested  in  trustees  by  will ;  the  trustees  ordered  their  agent,  who 
^  the  testator's  brother,  to  sell  the  stock,  so  that  he  did  not  sell  for  less  than  £2600, 
«id  whatever  he  sold  for  more  should  be  for  his  own  trouble.  The  agent  agrees  for 
tfie  safe  of  this  stock  for  £3400,  and  after  becomes  a  purchaser  of  the  stock  from  the 
trartees  for  the  sum  of  £2800,  who  allow  him  £100  for  his  trouble  in  buying ;  so  that 
Im  got  £600  by  the  stock,  besides  what  was  allowed  for  his  trouble. 
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Bill  was  brought  for  the  overplus ;  which  was  decreed,  the  Court  declaring,  that 
no  trustee,  or  any  person  acting  under  a  trustee,  can  ever  be  a  purchaser  in  this  Court, 
on  account  of  the  great  inlet  to  fraud. 

Colchester  t*.  Colchester. 

On  a  rehearing  nothing  is  opened  but  what  is  petitioned  against. 

On  a  new  bill  to  carry  a  decree  into  execution,  Court  may  vary  and  alter  what 
is  thought  proper ;  but  on  a  rehearing  no  further  than  the  petition  extends ;  but 
if  the  [14]  petition  be  against  the  decree  in  general,  though  particular  reasons  are 
given,  the  whole  is  open ;  but  otherwise  it  is  if  the  petition  m  only  against  one  or 
two  particulars.   (Postea,  p.  24.) 

Lewbn  v.  hEWetti 

[S.  0<  sub  nom,  Lewin  v.  Lewin,  3  P.  Wms.  16  ;  1  Eq.  Gas.  Abr.  169.] 

May  4,  1725.   [MasUr  of  the  Rolls,  GilbeH.  Commissioners.] 

Whether  settlement  of  a  chattel  in  bar  of  dower  bars  custom  of  London,  unless  said 

to  be  in  bar  of  it. 

A  freeman  of  London,  before  marriage,  made  a  settlement  on  his  wife  of  lands 
for  her  jointure,  and  thirds  at  common  law  ;  and  after  marriage  he  settled  a  copyhold 
and  leasehold  estate  on  her,  for  a  better  provision  and  increase  of  jointure,  in  bar  of 
dower. 

Question  was,  whether  it  will  bar  her  of  her  customary  estate  as  widow  to  a  citisen 
of  London,  not  being  expressly  mentioned  to  be  so  ;  and  that  it  would  not,  the  case 
of  Atkins  T.  Wattenon  was  citra,  aa  so  resolved. 

Afterwards,  31  May,  this  cause  was  spoke  to  again ;  and  Baron  Gilbert  said,  tliat 
the  settlement  of  lands  will  be  no  bar  of  dower  by  the  custom.  But  as  a  personal  estate 
was  settled  in  bar  of  dower,  it  was  a  doubt  with  the  Court  whether  it  would  not  amount 
to  a  composition.  So  city  to  certify  their  custom,  whether  a  settlement  of  chattels 
said  to  be  in  bar  of  dower,  will  bar  the  customary  right,  unless  expressly  sud  to  be  so. 


AsHTON  V.  Dawson  and  .Vincent. 
May  5, 1725.   Donatio  mortis  causa. 

One  Oowper,  after  making  his  will,  three  or  four  days  before  his  death,  gave  Mrs. 
Dawson  some  bank-notes  to  her  own  \ise,  if  he  died,  else  to  be  returned  ;  on  his  death, 
AjE^ton,  who  was  his  executor,  on  inquiring  into  the  affair,  said  he  was  very  well  pleased 
that  they  were  given  her  :  she  desired  Mr.  Ashton  to  keep  the  notes  for  her,  axxd  employ 
them  to  the  b^  advantage  for  her ;  he  took  them,  and  gave  her  a  note  for  them ; 
she  having  after  married  contrary  to  his  inclination,  he  refused  to  deliver  up  the  notes  ; 
on  which  action  was  brought  on  his  note,  and  a  recovery  and  damages.  Bill  was 
brought  here  to  be  relieved,  but  relief  denied. 

Curia.  You  come  here  to  be  relieved  against  the  note,  which  cannot  be,  but  on 
the  foot  of  fraud  :  at  the  time  of  giving  it  the  whole  affair  was  examined ;  it  is  not 
a  legacy,  nor  is  there  any  occasion  for  the  executor's  assent  to  it ;  it  is  not  a  nft  at 
common  law,  but  in  view  of  death  ;  [15]  here  are  expre^  words ;  hut  if  he  had  used 
no  words,  and  had  been  near  death,  it  had  been  looked  on  as  a  donation  mortis  causa ; 
it  is  a  testamentary  l^acy,  of  which  the  common  law  takes  notice,  but  not  proTOble 
in  the  Ecclesiastical  Court,  it  is  only  questionable  here ;  and  the  executor  s  assent 
is  not  necessary,  because  might  die  intestate.  This  further  differs  from  a  legacy, 
which  depends  solely  on  the  disposing  words ;  but  in  a  donatio  mortis  causa  must 
be  a  delivery,  which  is  something  more.    So  bill  dismissed  with  costs. 

This  cause  was  reheard  before  Lord  Chancellor  King,  August  6,  1726,  and  affirmed 
the  decree,  only  altered  it  in  respect  of  the  defendants*  costs ;  who  being  trustees 
should  have  it  out  of  the  estate ;  but  inclined  to  have  ordered  a  trial  at  law,  had  Mr. 
Ashton  not  given  a  note. 
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Feltham  v.  Felthah. 

May  7,  1V25.   [S.  C.  2  P.  Wms.  271.] 

PoztbnB  were  charged  on.  lands,  and  if  any  of  the  children  die  before  twenty-two, 
or  marriage,  to  go  to  survivors ;  one  dies,  that  portion  shall  not  be  paid  before  it 
would  have  become  due  had  the  child  Uvedi 

A  person  charged  his  lands  with  the  payment  of  certain  portions  to  his  children ; 
and  appointed,  that  if  any  of  his  children  should  die  before  the  ago  of  twenty-two 
or  maniage.  such  child's  portion  should  be  divided  equally  among  the  survivors ; 
one  the  children  died  before  the  age  of  twenty-two  unmarried  ;  the  question  was, 
whether  the  survivors  should  receive  their  proportion  of  it  when  they  received  their 
own  portions,  or  not  till  this  portion  of  the  deceased  would  have  become  due.  The 
Court  was  of  opinion,  it  should  be  paid  when  the  deceased  would  have  received  it ; 
because  else  would  be  so  many  several  divisions  of  it  as  each  person's  title  to  it  accrued, 
whereas  it  was  designed  to  be  one  entire  payment.  If  a  legatee  dies,  his  executors 
or  administrators  shall  not  receive  the  legacy  before  the  deceased  himself  might  have 
dnie  ;  for  it  is  absurd,  that  an  accident  of  death  of  a  le^tee  should  vary  a  time 
vS  payment  appointed  by  another  peiwn ;  and  this  is  particularly  strong,  being  to 
chuge  a  real  estate.  The  devisor  might  perhaps  have  made  a  computation,  and  con- 
ndeira  how,  and  at  what  lime,  his  estate  woukl  b«tr  such  a  chu'ge ;  and  if  the  part 
of  the  (keeased  should  be  paid  at  the  time  that  the  survivor's  portion  was  payable, 
it  might  be  chai^^g  the  estate  sooner  than  the  devisor  intended  it  shouldv 

[16]  Child  v.  Pitt. 

De  Term.  Sanct.  Trin.  May  31, 1725.   [Commissioners,  Gfittert,  Raymond.} 

Bill  bronj^t  by  a  goldsmith  for  commission  for  the  custody  of  jewels ;  the  Court  left 
him  to  a  qwmtum  mentit.   {Qy.  of  that.) 

!  Sir  Stephen  £vans  had  Governor  Pitt's  lai^  diamond  (which  was  after  sold  to 
the  King  of  France),  put  out  to  polish,  and  inspected  the  work,  as  was  suggested ; 
the  diamond  was  taken  out  of  his  hands  and  sold. 

I       He  now  brings  bill  for  commission. 

'        It  was  insisted,  that  commission  is  never  for  the  custody  of  diamonds ;  and  that 
!    the  Bank  may  as  well  ask  commission  for  the  custody  of  money,  and  commission  never 
i    arises  but  on  sale.   What  is  called  inspecting  the  polishing,  was  obliging  his  friend 
with  80  extraordinary  a  sight. 

The  Court  declared,  uiey  could  not  take  .upon  themselves  to  say,  that  the  credit 
which  arose  to  the  shop  by  the  custody  of  the  jewel,  was  equal  to  the  trouble  in  inspecting 
the  work ;  may  bring  a  auantum  meruit,  where  that  wiA  be  determined. 

AMignas  stand  in  the  j^roce  of  the  bavJmipt ;  and  where  he  would  he  obliged  to 
psy  costs,  so  shall  they  out  of  the  estate.  Sir  Stephen  Evans  had  also  diamonds  con- 
si^ied  to  him  by  Governor  Pitt  to  sell  for  his  use  ;  he  charged  them  fraudulently  at 
•  less  value  than  he  sold  them  for,  and  after  became  a  bankrupt ;  upon  which  a 
question  arose,  whether  the  assignees  under  the  commission  of  bankruptcy  should  pav 
wsts :  And  resolved  they  should,  out  of  the  estate ;  for  if  he  had  been  here  himself 
he  must  have  paki  costs,  and  the  assignees  stand  in  his  place,  as  to  his  estate. 

But  it  appearing  that  the  paper,  in  which  ho  charged  them  at  a  less  value  than 
what  he  sold  them  for,  was  not  delivered  to  Mr.  Pitt,  it  was  looked  upon,  not  as  actual 
[17]  fraud,  but  only  a  preparation  to  it,  of  which  he  might  have  repented,  so  no  costs 
>9^iutthe  assigaees. 

Barker  v.  Giles  and  Smith. 

May  31  [1725.    S.  C.  2  P,  Wms.  280]. 

DOTTseto  A  and  B.,  the  survivor  and  survivors  of  them,  their  heirs  and  assigns,  to 
be  equidly  divided  between  them  share  and  share  alike,  is  a  joint-tenancy  for  life, 
with  differmt  inheritances. 

A  man  devised  his  estate  to  trustees,  to  be  sold  for  pajroent  of  debte  and  legacies,  and 
the  residue  in  trust, "  to  the  use  of  Jeremy  and  Robert  Barker  {who  were  his  nephews). 
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the  survivor  and  survivors  of  them,  their  heirs  and  assigns,  to  be  equidly  divided  between 
them  share  and  share  alike."  Jeremy  died  in  the  life  of  the  devisor ;  so  the  question 
was,  whether  it  was  a  joint-tenancy,  or  tenancy  in  common ;  for  if  a  tenancy  in  common, 
would  pro  tanto  be  lapsed,  as  dying  in  the  life  of  the  devisor,  and  go  to  the  heir  at  law. 

After  argument,  Baron  Gilbert  was  of  opinion  it  was  a  joint-tenancy. 

Justice  Haymond,  that  it  was  a  tenancy  in  common. 

The  Court  being  thus  divided  in  opinion,  it  was  ordered  to  be  spoke  to  agwn, 
m  nova ;  which  was  done,  June  4,  before  Lord  Chancellor  KiTig. 

When  it  was  insisted  on,  on  the  part  of  the  plaintii!,  that  the  words,  "  equally  to 
be  divided  between  them,"  do  not  in  their  legal  operation  amount  to  a  tenancy  in 
common ;  this  is  uncontroverted,  that  in  a  deed  it  would  be  so ;  and  in  Dyer,  25, 
it  is  doubted,  whether  even  in  a  will,  where  the  most  liberal  construction  is,  whether 
"  equally  to  be  divided  between  thera,"  will  be  a  tenancy  in  common  ;  but  in  Ratcliffs 
case,  3  Coke,  37  A,  it  has  been  resolved  a  tenancy  in  common  on  account  of  the  intent, 
but  solely  on  the  intent,  as  it  would  not  be  so  in  a  conveyance  ;  so  not  ex  vi  termini, 
but  in  the  intent,  which  intent  is  explained  here  by  his  own  words ;  so  that  to  make 
it  a  tenancy  in  common,  must  be  from  his  intent,  and  that  intent  appearing  otherwise 
by  his  own  words,  to  make  it  so,  would  be  to  make  it  so  contrary  to  His  intent. 

Fisher  v.  Wigg.  A  copyhoW  was  surrendered, "  to  the  use  of  five,  equally  to  be 
divided  among  them  and  tn^r  respective  heirs  and  assirais ; "  the  Court  was  (UTided, 
joint-tenancy  or  tenancy  in  common ;  but  Lord  Chief  Justice  Holt  was  of  opinion 
it  was  a  jo^n^tenancy. 

To  some  purposes  a  joint-tenant  may  be  said  to  divide,  as  by  assigning  his  part ; 
and  only  one  can  forfeit  his  part ;  so  that  the  subsequent  words  do  not  directly  destroy 
the  wora  "  survivor." 

[18]  It  must  have  been  the  intent  of  the  devisor,  that  in  case  one  died  in  his  life, 
then  to  the  survivor  ;  else  not,  but  to  be  equally  divided  ;  the  words  import  this. 

The  heirs  at  law  are  very  remote  relations ;  the  primary  original  design  of  the 
devisor  was,  that  the  heirs  at  law  should  have  no  part  of  his  estate  ;  and  by  the  creation 
of  trustees  tlie  descent  was  broke  ;  so  that  if  they  claim  it,  it  is  as  a  resulting  trust. 

The  case  of  Blisset  and  Cranwell,  in  3  Lev.  373,  cumot  be  su^mrted  by  the  reasons 
there ;  one  is,  that  the  last  words  control  the  jformer ;  in  difterent  sentences  that 
may  hold,  but  cannot  in  the  same  individual  sentence ;  to  suppose  he  has  one  intent 
at  the  beginning,  and  another  at  the  latter  end  of  a  sentence,  would  be  very  odd. 

It  is  said,  the  word  "  survivor,"  if  not  expressed,  would  be  understood,  and  therefore 
it  signifies  nothing ;  which  is  the  greatest  fallacy  in  nature ;  if  it  had  not  been  expressed 
it  would  have  been  implied  ;  and  shall  the  expressing  of  what  would  have  been  implied 
unexpressed,  make  it,  when  expressed,  signify  nothing  1 

The  report  in  Salk.  of  Blisset  and  Cranwell,  226,  is  different  frotn  Levinz.  Style, 
211.  Tuckerman  v.  Jefferies,  6  Ann',  to  his  two  daughters,  to  be  equally  divided, 
after  their  deaths,  to  the  right  heirs  of  one ;  these  words,  "  equally  to  be  divided," 
were  not  strong  enough  to  make  a  tenancy  in  common ;  but  was  determined  to  be 
a  joint-tenancy,  though  there  wanted  the  word  "  survivor," 

To  which  it  was  answered,  that  the  words  "  equally  to  be  divided,"  in  a  will,  had 
for  these  one  hundred  and  fifty  years  created  a  tenancy  in  common.  2  Ch.  Ca.  64. 
Salk.  226. 

The  case  of  Tudcerman  t.  Dams  is  answered,  by  observing  that  it  was  not  given 

over  till  after  the  death  of  them  two. 

Joint-tenancy  is  in  the  nature  of  things  extremely  irrational,  and  therefore  Courts 
of  equity  bear  hard  against  it ;  and  even  common-law  Courte  construe  it  tenancy 
in  common,  wherever  possibly  can ;  it  is  extremely  absurd,  that  one  shall  take  all 
in  disinherison  of  the  heir,  because  he  happens  to  have  a  better  constitution. 

But  let  the  words  be  ever  so  plain  to  shew  his  intent  to  disinherit  the  heir  at  law, 
if  he  does  not  do  it  consistent  with  the  rules  of  law,  it  signifies  nothing  :  here  one  of 
the  persons  dying  in  his  life-time,  though,  if  he  had  out-lived  him,  the  heir  would  have 
been  totally  diisinherited ;  as  it  is,  it  is  so  much  undisposed  of ;  and  therefore  the  laws 
ii^lcc  [18]  the  provision  to  be  to  him  who  had  a  natural  right,  his  heir  at  law. 

These  cases  were  cited  (Cro.  £1.  729;  Moor,  667;  Owen,  127;  2  Ventr.  365; 
Style.  434)  Bo/e  v.  Cdeman,  before  Lord  Chancellors  Cowper  and  Harcourt. 

King,  Chancellor.  In  this  Court  this  is  to  be  considered  as  a  real  estate ;  construc- 
tions of  wills  are  the  same  in  a  Court  of  equity  as  at  law ;  the  question  is,  what  is  the 


Digitized  by 


8IL  CAa  T.  KINO,  90. 


JORDAN  V,  FOLEY 


199 


intent  1  If  the  intent  is  contrary  to  the  rulea  of  ' law,  the  legal  construction  muBt 
prevail :  where  the  words  can  possibly  hare  any  construction  put  on  them,  all  must 
be  preeerred ;  but  where  are  nugatory,  as  "  Burrirors,"  and  can  hare  no  manner  of 
construction,  must  be  rejected 

If  both  the  nephews  had  survived,  they  had  been  tenants  in  common ;  and  what- 
ever would  have  been  the  construction  if  they  had  survived,  must  be  so  now,  as  the 
construction  is  to  be  on  the  words  of  the  will ;  which  cannot  be  varied  by  subsequent 
accidents. 

If  it  had  been  to  two  and  their  heira,  and  one  had  died,  it  would  have  been  an 
immediate  devise,  and  not  by  way  of  joint-tenancy. 

The  devisor  designed  as  well  that  the  nephews  should  both  take,  as  the  heir  at 
law  should  be  disinherited  ;  and  the  intent  must  be  as  at  the  time  of  making  of  the 
will  unless  contravened  by  accident,  or  act  of  God. ,  Here  by  act  of  God  one  dies, 
80  there  is  a  determination  of  his  intent,  as  to  one. 

This  is  a  joint-tenancy  for  life,  with  different  inheritances ;  and  thus  considered, 
it  is  a  plain,  easy,  natural  construction  of  the  words,  by  which  they  will  be  all  preserved ; 
and  by  any  other  some  must  be  rejected. 

So  decreed  the  whole  to  the  plaintiff  for  life ;  and  after  his  decease,  one  moiety  to 
hii  hfliis,  and  the  other  moiety  to  the  defendant,  and  his  heirs. 

Jordan  v.  Foley. 

A  woman  entered  into  a  bond,  and  after  married,  having  brought  her  husband 
t  very  conssderable  fortune.  The  husband  constantly  paid  the  interest  of  the  bond 
dunng  the  life  of  the  wife ;  now  a  bill  is  brought  against  the  husband  for  the  payment 
d  the  bond,  and  1  Ch.  Oa.  295  was  cited ;  and  that  having  paid  the  interest  vas  a 
taking  of  the  debt  upon  himself. 

[20]  To  which  it  was  answered  and  resolved,  that  the  husband  is  only  chargeable 
for  what  is  sued  for  and  recovered  in  the  L'fe  of  the  wife ;  this  is  the  clear  law  of  the 
land,  and  unalterable  but  by  Act  of  Parliament ;  and  for  that  reason  no  room  for 
equity  to  interpose,  let  the  wife  have  brought  ever  so  large  a  fortune. 

And  no  room  for  equity  to  arise  from  having  piud  the  interest,  for  during  her  life 
ns  obliged  to  have  paid  both  the  bond  and  interest ;  and  his  paying  one  will  not 
make  him  chargeable  wit^  the  other.  There  was  a  case  in  Lord  Keeper  WrigfWs 
time,  where  a  woman  bought  goods,  after  married,  and  these  goods  came  to  the  hands 
of  the  husband,  yet  was  not  charged  for  them.   He  is  not  liable  either  in  law  or  equity. 

Kll  dismissed,  but  without  costs. 

SOAH  V.  DANVSatS. 

June  5, 1725. 

No  new  trial  without  Judge's  ojonion.   Ante,  pp.  13,  14. 

Lord  Chancellor  declared,  he  would  never  grant  new  trial,  without  the  Judge's 
opnion ;  and  shall  have  greater  regard  to  the  Judge  and  Jury  than  affidavits ;  on 
which  ndll  never  examine  into  the  trial.   (See  ante,  Bill  t.  Hill,  in  notis.) 

Christmas  v.  Ohbesthas. 

[liehearing.] 

When  agreement  is  reduced  into  writing,  all  previous  treaties  are  resolved  into  that. 

A  woman  having  lands  and  a  personal  estate,  before  marriage  conveys  all  her  estate 
to  ber  separate  use,  to  which  the  husband  was  a  party  ;  and  he  covenanted  that  he 
would  not  interfere  with  it.  On  this  estate  so  conveyed  there  was  a  mortgage  for 
£300,  wluch  before  these  conveyances  he  vn-boffy  promised  to  discharge  :  during 
the  coverture  the  mortfnge  was  assigned  over,  and  he  covenanted  thus.  That  I  or 
uj  wife  shall  pay  it."  The  hmband  and  she  lived  with  great  affection  together,  and 
ht  eonitantiy  received  all  the  profits  of  this  separate  estate.  He  died,  having  never 
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paid  ofE  the  mortgage,  leaving  children,  which  he  had  by  a  former  renter*  fortunes : 
these  the  wife  maintained  after  hia  decease. 
The  wife  brings  her  bill. 

1st.  That  the  effects  of  the  husband  should  be  applied  to  tiie  redemption  of  the 

mortgage. 

2nd.  To  hare  account  of  the  profits  of  her  separate  estate  receired  by  the  baron. 
[21]  3rd.  To  have  an  allowance  for  the  maintenance  of  his  children  after  his 
decease. 

It  was  decreed,  that  husband's  effects  should  not  be  chained  to  redeem  the  mortgage, 
nor  be  accountable  for  the  profits  of  her  separate  estate  receired  by  him ;  and  that 

the  maintenance  should  be  counterbalanced  by  the  interest  of  their  fortunes. 

It  was  insisted  in  support  of  the  decree,  that  whatever  his  promise  was  in  respect 
of  the  mortgage,  nothing  is  to  be  considered  as  his  agreement  but  what  is  in  writing. 
And  that  what  he  received  was  in  a  friendly  manner  ;  she  stood  by  and  never  opposed 
it,  so  may  be  considered  as  a  gift :  had  they  been  on  ill  terms,  it  had  been  otherwise. 
And  as  to  the  maintenance,  it  is  the  standing  rule  of  the  Court  not  to  break  into  the 
principal. 

Chancellor.  There  is  no  foundation  to  charge  him  with  the  payment  of  the 
mortgage ;  for  by  the  Statute  of  Frauds,  it  is  no  charge  imless  reduced  into  writing ; 
all  is  at  an  end  when  there  is  an  agreement  in  writing ;  all  the  conversation  before 
was  only  as  previous  steps ;  this  is  the  ultimate  settlnnent  of  the  whole  affur,  on 
mature  consideration  of  everything ;  as  between  him  and  the  mortgagee,  might  be 
charged,  but  not  by  the  wife. 

Where  baron  and  feme  live  amicahly  together,  and  the  husband  receives  her  separate 
estate,  it  shall  be  supposed  done  by  her  consent.  As  to  the  receipt  of  the  separate  mainten- 
ance, if  live  together  amicably,  shall  look  on  it  as  done  by  her  consent. 

As  to  the  maintenance,  she  has  taken  it  upon  herself,  and  it  does  not  appear  to  me 
but  the  interest  is  sufficient  for  that  purpcse.   Decree  affirmed. 

All  depositions  taken  in  the  cause  may  be  read  at  a  rehearing,  though  not  read  at 
hearing ;  aliter  on  appeal  to  the  Lords.  N.B. — On  the  rehearing,  depositions  taken 
in  the  cause,  but  not  read  at  the  hearing,  were  opposed  to  be  read  now ;  but  admitted 
to  be  read,  as  the  constant  practice  of  the  Court,  Uiough  in  appeal  to  the  Lords  nothing 
is  read  but  what  was  read  below. 

Ordered,  that  no  application  shall  be  made  against  the  minutes  after  a  week  ;  and 
no  further  time  to  be  allowed  to  petition  for  a  rehearing  but  within  a  week  after  that. 

//  a  person  entitled  to  costs  die  before  they  are  taxed,  they  are  gone.  A  bill  was  dis- 
missed ^rith  costs,  and  the  person  who  was  entitled  to  costs  died  bmore  they  were  taxed ; 
there  is  no  relief  to  be  had  in  this  case. 

[22]  Hill  o.  FilkiNi 

June  8, 1725. 

[For  previous  proceedings,  see  2  P.  Wms.  6.] 

Devise  to  a  Papist  who  is  under  the  age  of  eighteen,  may  conform  any  time  under  the 
age  of  eighteen  and  a  half,  to  prevent  the  disability  created  by  11  &  12  W.  3,  c.  4. 

Anne  Stephenson,  a  Papist,  devised  lands  to  be  sold,  and  the  money  which  arose 
from  the  sale  to  Frances,  to  oe  paid  at  the  age  of  twenty-one,  or  day  of  marriage,  which 
should  first  happen.  Frances  was  a  Papist  at  the  time  of  the  devise,  and  at  the  time 
of  the  death  of  the  devisor  ;  and  also  at  the  time  of  her  marriage,  which  was  solemnized 
according  to  the  rites  of  the  Church  of  Rome ;  but  conformed  to  the  Church  of  England, 
according  to  Act  of  Parliament,  before  the  SLgp  of  eighteen,  as  was  fotmd  on  several 
issues  directed  for  that  purpose :  the  heir  at  Taw  insists  on  her  bein^  a  Papist  at  the 
time  of  the  devise  and  death  of  the  devisor ;  and  therefore  that  she  is  incapable  to  take 
by  the  11  &  12  W,  3,  c.  4. 

The  clause  in  which  is  as  followeth  : — "  If  any  person  educated  in  the  Popish  rehgion, 
or  ftrofessing  the  same,  shall  not  within  six  months  after  he  or  she  shall  attain  the  age 
of  eighteen  take  the  oaths  of  allegiance  and  supremacy,  &c.  Every  such  person  shall, 
in  respect  of  him  or  herself  only,  and  not  to  or  in  respect  of  any  of  his  or  her  posterity, 
be  disabled  and  made  incapable  to  inherit,  or  take  by  descent,  devise  or  limitation,  in 
possession,  tereruon  or  remainder,  any  lands,  tenements  or  hereditaments  in  England ; 
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ind  that  during  the  life  of  such  person,  or  until  he  or  she  do  take  the  said  oaths,  <£c., 
the  next  of  his  or  her  kindred,  which  shall  be  a  Protestant,  shall  have  and  enjoy  the 

I  said  lands,  <fc.,  without  being  accountable  for  the  profits,  by  him  or  her  so  received 
during  such  enjoyment  thereof  as  aforesaid,  c&c.    And  every  Papist,  or  person 

;  making  profession  of  the  Popish  religion  shall  be  disabled,  and  is  hereby  mode  incap- 
able, to  purchase  either  in  his  or  her  own  name,  to  his  or  her  use,  or  in  trust  for  him 
or  her,  any  lands,  dc  And  that  all  and  singular  estates,  terms,  and  any  other  interests 
or  [ffofits  whatsoever  out  of  lands,  from  and  after,  <&c,,  to  be  made,  suffered,  or  done 
to^  for  the  use  and  behoof  of  any  such  person  or  persons,  or  upon  any  trust  or 
emfidence  mediately  or  immediately,  to  or  for  the  benefit  or  relief  of  any  such  person 
or  penons,  shall  be  utterly  void  and  of  none  efiEoct,  to  all  intents,  constructionB  and 
ponnseB  whatBoever." 

a  was  argued  for  the  next  Protestant  beir,  that  the  words  of  the  Act  are  to  be  so 
t&kea,  that  what  is  not  in  the  first  clause  is  in  the  second  ;  and  then  the  question  will 
be,  whether  [23]  a  person,  professing  the  Popish  religion  at  the  time  of  the  devise,  be 
capable  of  taking. 

An  infant  educated  in  the  Popish  religion,  of  so  tender  years  as  not  to  be  cawble 
of  professing  any  rehgion,  shall  be  within  the  first  clause,  which  is  only  a  qualified 
disahmty ;  but  where  can  profess,  as  here  is  done,  in  the  most  solemn  manner,  bv 
marriage  according  to  the  rites  of  the  church,  which  with  them  is  a  sacrament,  shall 
be  within  tbe  second  clause,  which  is  an  absolute  disability.  In  Roper  and  Ratdiff^s 
,  case  it  was  controverted,  whether  a  devise  was  a  purchase  ;  and  held  it  was,  in  opposi- 
tion to  descent,  and  there  no  distinction  of  ages  taken ;  and  tiiere  also  resolved,  that 
a  PafHSt  can  no  more  take  money  devised  out  of  lands  than  lands  themselves.  Lord 
Macdesfield  was  of  opinion,  that  if  the  infant  was  of  such  an  age,  that  could  profess 
a  rebgion,  it  was  witfiin  the  second  clause,  if  not,  within  the  first ;  the  second  clause 
is  general,  and  the  first  will  be  operative  to  infants  of  tender  years. 

On  the  other  side  it  was  argued.  That  the  design  of  the  Act  was  to  draw  peraons 
to  conform,  and  to  hinder  Papists  from  enlarging  their  possessions  ;  the  first  are  infants, 
which  are  treated  with  great  lenity  and  tenderness,  and  allowed  till  eighteen  and  a 
half  to  forsake  their  errors,  before*  they  grow  rigid  and  hardened ;  the  others,  who 
are  adult  persons,  are  treated  in  a  difierent  way,  out  of  necessary  poHcy  to  prevent  an 
increase  of  Papists*  possessions ;  if  the  construction  on  the  other  side  were  to  prevail, 
an  infant  of  five  years  old  might  he  within  it ;  for  there  can  be  no  rule  to  know  when 
children  are  capable  of  professing  a  religion ;  it  would  vary  according  to  the  degree 
of  thdr  respective  understandings  :  this  would  be  creating  a  forfature  by  an  infant. 
'  Devise  "  in  the  first  clause  could  have  no  operation,  if  it  were  to  be  taken  in  the  maimer 
contended  for ;  "  purchase "  is  not  to  be  taken  in  a  legal  but  a  vulgar  construction, 
as  appears  in  the  case  of  Lord  Derwentioater  before  the  Lords  ;  he  was  a  tenant  in  tail, 
and  suftered  a  common  recovery  to  settle  his  estate ;  it  was  strongly  insisted  he  took 
as  a  purchaser,  but  the  Lords  considered  it  only  as  a  settlement  of  his  own  estate,  and 
not  as  a  purchase. 

Chancellor.  These  are  not  two  but  one  clause ;  devises  in  the  case  of  Roper  and 
Baidiff  were  construed  piirchases,  and  justly,  else  the  Act  had  been  eluded ;  yet  not 
K>  as  that  all  devises  are  to  he  conmdered  as  purchases,  as  to  incapacitating.  [24]  ^ 
a  devise  be  made  to  one  under  eighteen  and  a  half,  if  conforms  within  the  age  of  eighteen 
and  a  half,  shall  have  the  ffltate ;  both  parts  of  the  clause  are  general,  all  who  are  not 
included  in  the  first  part  are  in  the  second  part ;  for  if  the  second  part  extends  to  all 
purchases,  the  first  part  must  be  absolutely  repealed,  as  to  devises ;  and  the  words 
<^  Acts  of  Parliament  must  be  construed  so  as  to  he  consistent,  and  not  to  destroy 
each  other ;  here  it  appears  has  conformed ;  so  plainly  within  the  first  part  of  the 
clause.   So  bill  dismissed  with  costs. 

HATWiJU)  V.  COLLEY. 

On  appeal  the  whole  cause  is  open  ;  aliter  on  rehearing,  only  so  much  as  is  petitioned 

against.   Ante,  p.  14. 

The  rule  of  Court  is,  that  on  appeal  the  whole  case  is  open ;  but  on  a  rehearing, 
only  80  much  as  is  petitioned  against ;  if  all  do  not  petiticm,  only  to  the  petitioners  it  is 
opni, 

C.  V.-7* 
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DuEK  OF  Chandob  V.  Talbot. 

Wife  cannot  put  in  a  separate  answer,  without  order.   [S.  C.  2  P.  Wms.  371.] 

Separate  answer  put  in  by  the  wife  alone,  witJiout  order  of  the  Court  for  that  pur- 
pose, is  irregular. 

In  an  injunction  cause,  if  either  P.  or  D.  dies,  the  Court  must  be  moved  to  revive 
toUhvn,  a  stated  time,  or  the  injunction  vnU  be  dissolved.  In  an  injunction  cause,  where 
it  abates  by  the  death  of  either  the  plaintiff  or  defendant,  the  rule  is,  that  the  Court 
shall  be  moved  to  revive  within  a  stated  time,  or  the  injunction  be  dissolved. 

Where  there  is  a  demurrer,  ca/ivnot  have  injunction  tUl  that  is  argued.  On  a  demurrer, 
it  is  the  settled  rule  of  the  Court,  cannot  move  for  injunction,  for  this  reason ;  till  the 
demurrer  be  argued  it  is  not  certain  that  the  cause  is  in  Court. 

A  boTid,  which  by  interlineation  after  execution  is  not  a  good  bond  at  law,  shall  not 
charge  am.  estate  as  a  bond  in  equity.  A  bond  was  put  in  suit  against  an  executor,  who 
pleaded  jHene  administravit,  that  he  was  a  bond-creditor  himself,  and  had  paid  himself  ; 
on  the  trial  it  appeared  there  was  an  interlineation  of  fifty,  after  the  bond  was  executed  ; 
so  at  law  the  bond  was  entirely  void.  Now  application  was  made,  that  though  the  bond 
be  void  at  law,  that  it  may  be  considered  as  good  in  equity  for  what  it  was  really  given. 

Chancellor.  This  at  most  can  be  a  charge  by  simple  contract,  for  you  yourselves 
have  destroyed  its  being  as  a  bond,  so  it  is  as  if  it  never  had  been ;  so  can  be  no  bar  to 
the  payment  of  a  debt  of  a  superior  nature. 


[26]  Ltsons  v.  Vernon. 

June  24, 1726.   [Inner-Temple  BaU.] 

A  jointure  made  of  houses  then  in  lease  at  a  small  rent,  but  computed  as  worth  so  much 
more,  which  they  would  be  when  the  lease  expired,  and  covenant  to  pay  quarterly 
a  sum  of  money  to  amount  to  the  computed  value ;  that  money  shall  be  paid  as  a 
sum  in  gross,  and  not  liable  to  taxes. 

A  jointure  was  made  of  several  lands  and  houses  which  were  reckoned  at  £108 
per  annum  ;  but  being  then  in  lease  the  rent  reserved  was  only  f  17, 12s.  per  annum ; 
but  would  be  worth  £108  per  annum,  when  ijie  lease  expired,  which  it  would  do  in 
five  years.  The  husband  covenants,  that  she  should  be  paid  £22, 12«.  quarterly,  to 
make  the  present  rent  up  £108. 

Several  quarters'  rent  were  in  arrear,  so  bill  is  brought  for  the  payment  of  them, 
with  interest  from  the  time  the  several  quarters'  rents  respectively  became  due ;  which 
it  was  insisted  was  reasonable,  because,  this  being  for  maintenance,  for  want  of  it,  wouJd 
be  obliged  to  tf^e  up  money  at  interest,  or  to  buy  goods  on  credit,  for  which  must 
therefore  give  an  advanced  price,  very  probably  much  superior  to  the  interest.  Pay- 
ment of  interest  was  not  much  disputed  on  the  other  side ;  but  strongly  insisted  on, 
that  a  deduction  for  taxes  should  be  made  out  of  the  quarterly  payment  of  £22,  12s. 
which  was  given  to  make  up  the  rent  £108,  which  the  houses  would  be  in  five  years  ; 
which  rent,  as  it  would  then  be  liable  to  taxes,  so  should  this  sum  which  the  husband 
charges  himself  with  the  payment  of,  instead  of  the  tenant,  so  she  should  receive  it 
as  if  it  had  been  from  the  tenant,  and  then  had  been  liable  to  taxes  :  this  is  not  to  be 
considered  as  a  personal  covenant,  but  really  a  settlement  of  the  houses  ;  and  if  the 
lease  had  racpired  in  the  husband's  life,  she  really  would  have  had  the  houses,  which 
would  have  been  liable  to  taxes ;  the  design  was  to  put  her  in  as  good  a  condition  before 
the  rent  was  advanced,  as  if  it  had  been  actually  advanced,  but  not  in  a  better. 

Chancellor.  I  know  nothing  what  was  the  intent :  I  see  here  a  specialty,  whereby 
a  man  obliges  hinuelf  to  the  payment  of  £22, 12^.  quarterly,  for  which  I  do  not  find 
he  paid  any  taxoi,  so  can  allow  none  :  and  this  being  a  personal  covenant  for  the  pay- 
ment of  sums  in  gross,  interest  must  be  allowed  from  the  time  each  respective  sum 
became  due. 
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[26]  PiGCxyc  V.  Morris. 

Legacy  devised  to  A.  to  be  paid  at  the  age  of  twenty-one,  or  marriage,  which  shall  first 
Happen,  so  as  such  marriage  be  with  the  consent  of  B.,  U  not,  devise  over  :  A.  marries 
vHnout  consent,  and  dies  before  twenty-one  ;  the  legacy  is  gone. 

I  One  Sands  made  his  will,  and  gave  his  four  daughters  juirticular  sums  of  money,  and 
then  m  the  will  says, "  All  the  rest  and  residue  of  m  my  personal  estate  not  bequeathed, 
to  my  four  daughtere,  Judith,  Sarah,  Elizabeth  and  Anne,  equally  ;  and  I  order  the 
several  sums  before  given  to  my  daughters,  and  likewise  their  several  parta  of  my 
personal  estate,  and  what  other  money  may  become  due  to  them  out  of  my  personal 
estate,  shaU  be  paid  them  respectively  at  their  age  of  twenty-one  or  marriage,  which 
shail  first  happen,  so  as  such  marriage  shall  be  with  the  consent  of  my  brother  Brown, 
if  he  be  then  living ;  and  if  any  of  my  said  three  daughters  (N.  B.  one  was  then  married) 
shall  happen  to  die  before  her  or  their  respective  age  or  marriage,  as  aforesaid,  in  such 
can  I  give  the  legacy  of  her  or  them  so  dying,  as  aforesaid,  to  and  between  the  survirors 
of  my  Tour  daughters  equally. " 

One  of  the  daughters  married  in  the  life  of  Brown  without  his  consent,  and  died 
before  the  age  of  twenty-one,  leaving  issue. 

Her  representative  brings  a  bill  for  this  legacy. 

It  was  msisted,  that  this  was  a  vested  legacy,  and  that  the  condition  is  only  annexed 
to  the  time  of  payment,  which  is  not  a  condition  precedent  but  subsequent,  which 
being  to  defeat  an  estate,  is  to  be  taken  as  strictly  as  possibly  it  can.  Legacies  ai-e 
governed  by  the  rules  of  the  civil  law ;  and  by  that  law,  conditions  in  restraint  of 

I  marriage  are  void  ;  in  respect  of  legacies,  this  and  the  spiritual  Court  have  a  concurrent 
jurlBdiction ;  and  therefore,  for  the  sake  of  uniformity,  must  be  governed  by  the  same 
rules,  else  the  right  would  be  variant  according  to  the  Court  in  which  the  suit  was 
instituted ;  such  devises  as  these,  withm  the  intent  of  the  testator,  are  not  mewt  as 
punishmraits,  but  monitory  restraints,  to  take  proper  advice  in  an  affair  of  so  much 
eoDsequence  aa  marriage ;  and  not  to  tend  to  the  destruction  of  the  person  whose 

I  mtereat  he  appears  so  soUcitous  for.  It  is  very  observable,  that  in  the  devise  over 
there  is  no  consent  required  ;  here  it  does  not  appear  she  had  notice  of  the  will,  which 
s  necessary,  else  she  might  act  contrary  to  it,  without  knowing  she  did  wrong.  It 
IB  absurd  to  say  she  should  conform  to  the  terms  imposed  on  [27]  without  knowing 
what  they  were  ;  for  obedience  ever  implies  a  previous  knowledge  of  the  duty. 

On  the  other  hand  it  was  argued,  that  the  arrival  at  the  age  of  twenty-one,  or 
marriage  with  consent,  must  be  a  condition  precedent.  "  As  aforesaid  "  are  words 
of  relation,  and  if  they  do  refer,  they  refer  as  much  to  age  as  marriage,  and  then  there 
is  a  devise  over ;  and  no  case  can  be  produced,  where  there  is  a  condition  with  a  limita- 
tioD  over,  where  that  has  not  been  held  good,  and  must  be  pursued,  or  a  forfeiture 
win  arise :  it  may  be  allowed,  that  by  the  civil  law,  that  a  condition  absolutely  in  opposi- 
tion to  marriage  may  be  void,  and  the  devise  be  absolute ;  but  not  where  it  is  oiuy  a 
ecmditioDal  restraint ;  and  marriage  may  be  had,  and  those  restrictions  observed. 
A  cradition  not  to  marry  at  all  is  void  by  their  law,  as  marriage  is  looked  on  as  a  sacra- 
ment ;  but  where  only  a  partial  restraint,  as  not  to  marry  a  widower,  or  a  person  of  a 
particular  name  or  complexion,  the  condition  is  good  by  their  law.    Swinbum,  243. 

But  admitting  the  condition  was  void  by  their  law,  it  does  not  follow  it  is  void  by 
ours ;  for  their  rules  are  no  further  rules  than  they  are  received  ;  as  by  the  ecclesiastic 
law,  interest  is  not  given  for  legacies,  because  with  them  it  is  usury,  but  here  interest 
it  given ;  they  are  not  used  here  as  being  ecclesiastic  rules,  but  our  rules ;  so  though  they 
may  hai^n  to  be  their  rules  ex  aceidenti,  they  are  followed  only  as  being  ours  ;  and 
therefore  quite  immaterial  to  insist  on  their  rules ;  must  show  the  usage  in  this  Court. 

And  by  the  constant  practice  of  the  Court,  and  various  cases,  where  a  personal 
Icgi^  is  given  on  a  condition  and  limitation  over,  if  the  condition  is  not  pursued,  it 
B  a  forfeiture,  and  no  relief  can  be  had ;  for  there  a  third  person 's  interest  is  concerned, 
ind  no  room  for  a  Court  of  equity  to  relieve  ;  for  it  woiild  be  doing  an  actual  injury 
to  another  peraon.  Cray  and  Wilson,  May  1 706.  Personal  legacy  given  on  condition 
to  marry  with  consent,  else  given  over  ;  on  appeal  to  Lord  Cowper,  held  to  be  a  forfeiture, 
because  given  over ;  so  Ashton  v.  Ashton ;  Hyde  v.  Livian.  The  condition  indeed 
in  the  case  of  Fleming  v.  Walgrave,  1  Ch.  Ca.  58,  was  plainly  void,  because  the  person 
who  was  to  give  consent  was  to  receive  benefit  by  not  doing  it. 
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As  to  not  having  notice  of  the  condition  in  tlie  will ;  every  one  is  obliged  to  take 
notice  of  a  condition,  where  no  person  is  obliged  to  give  notice  of  it ;  as  was  resolved 
in  the  case  of  Porter  v.  Fry, 

[28]  Chancellor.  This  is  not  to  be  considered  under  the  notion  of  a  forfeiture ; 
it  is  merely  a  legacy  given,  and  two  days  of  payment  appointed,  with  a  devise  over ; 
and  tlie  person  dies  before  the  time  the  legacy  grew  due ;  so  decreed  that,  she  dying 
before  marriage  with  consent,  or  twenty-one,  an  account  to  be  taken  of  her  part,  and 
that  that,  uid  the  improvements  of  it,  be  paid  to  the  surviving  sisteis. 


COPPlN  V.  COPPIN. 

June  25,  1725.    [Inner-Temple  Hall.]   [S.  C.  2  P.  Wms.  291.] 

A.  sells  an  estate  to  B.  who  pays  part  of  the  purchase-money ;  he  dies  making  A. 
executor,  who  is  his  heir  at  law  :  A.  may  retain  out  of  the  personal  estate  for  the 
purchase-money,  though  thereby  creditors  suffer. 

One  Coppin  lived  at  Aleppo,  where  he  failed,  and  got  his  debts  compounded  at  £10 
per  cent.,  and  had  releases  in  full.  He  after  went  into  Persia,  where  he  acquired  a 
considerable  estate ;  and  having  a  mind  to  have  some  land  in  England,  he  wrote  to 
his  brother  John,  the  defendant,  to  look  out  for  the  purchase  of  an  estate  of  about  £300 
per  anniim  value ;  who  informed  him  by  letter,  that  he  had  an  estate  of  his  own  to 
dispose  of  at  about  that  value,  for  which  he  would  take  twenty  years'  purchase,  at 
which  rate  it  amounted  to  £5400,  to  which  the  brother  in  Persia  by  letter  agreed,  and 
conveyances  were  made  to  him,  but  remained  in  the  hands  of  the  vendor  the  defendant ; 
only  £1200  part  of  the  purchase-money  was  paid.  He  makes  his  will,  in  which,  after 
having  given  several  legacies,  he  says,  "  Whatever  else  shall  remain  in  money,  land  or 
goods,  1  give  to  my  brother  John  Coppin,  whom  I  ordain  sole  executor,  only  out  of 
that  lie  must  pay  what  I  owed  at  Aleppo  to  my  creditors,  who  were  so  kind  to  compound 
their  debts  at  £10  per  cent.,  which  remainder  of  those  debts  shall  be  paid  without 
interest.  I  now  order  and  appoint  my  executor  to  pay  those  debts,  three  years  from 
this  date,  out  of  the  residue."  Hiis  will  signed  only  by  two  witnesses,  so  not  good  to 
pass  lands  by  the  Statute  of  Frauds,  on  which  the  brother  insists,  and  claims  by  descent, 
and  not  by  the  devise ;  and  being  executor  insists  to  retain  for  the  residue  of  the  purchase- 
money  of  that  estate  he  sold  his  brother,  out  of  the  personal  estate. 

It  was  insisted,  that  the  vendor  having  the  writings  in  his  hands,  will  be  looked 
on  as  having  the  estate  in  his  hands  as  a  pledge  for  the  payment  of  the  purchase-money ; 
and  that  if  the  vendee  had  died  leaving  no  personal  estate,  the  vendor  would  be  entitled 
to  payment  out  of  the  real  estate,  and  could  not  be  compelled  to  deliver  the  deeds  till 
[29]  payment,  for  which  the  estate  is  security  ;  and  then  this  brings  it  to  the  common 
case,  that  where  a  particular  debt  charges  both  real  and  personal  estate,  and  another 
charges  only  the  personal,  the  debts  shall  be  so  marshalled  that  all  shall  be  paid ;  and 
though  the  creditor  cannot  have  his  security  restrained,  yet  if  he  has  recouise  to  the 
personal  estate,  whereby  the  personal  estate  is  exhausted,  the  other  creditors  will  stand 
in  his  place  to  affect  the  real. 

But  besides  this,  it  has  been  always  held,  that  suffering  lands  to  descend  is  a  satis- 
faction for  a  debt  due  ;  as  it  would  be  unneceraary  to  put  a  person  to  the  trouble  of  a 
particular  disposition,  since  the  creditor  receives  the  same  benefit  by  its  not  being  done, 
as  if  it  actually  had. 

It  was  insisted,  that  the  compounding  creditors  should  be  considered,  not  as  legatees, 
but  creditors,  and  have  a  priority  of  payment.  Legacies  are  mere  acts  of  bounty, 
which  flow  from  the  munificence  of  the  testator,  and  which  the  l^atee  had  no  ri^t 
to  demand  :  these  compounded  debts  were  ever  debts  in  honour  and  conscience ; 
though  by  the  intervention  of  the  release  could  not  be  legally  compelled  to  pay  them, 
yet  in  conscience  he  was  bound  to  do  it.  It  is  the  same  as  a  debt  baxred  by  the  Statute 
of  Limitations ;  where  if  a  man  orders  all  his  debts  to  be  paid,  those  barred  by  the 
statute  shall  be  paid  too,  for  they  are  debts  in  conscience  ;  and  the  statute  does  not  bar 
the  right  but  the  remedy,  which  the  party  may,  or  may  not,  make  use  of. 

To  this  the  Chancellor  said,  he  would  not  consider  debbs  barred  by  the  statute,  by 
such  a  declaration  set  up  again. 
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Which  declaration,  1  believe,  gave  occasion  to  the  case  of  Blackway  v.  Earl  Strafford, 
poetea. 

To  which  it  was  answered,  as  this  is  a  debt,  it  must  be  paid  out  of  the  personal  estate, 
IB  that  ffl  the  proper  fund  for  debts.  Suppose  only  articles  had  been  entered  into,  and 
the  vendor  dies  before  conveyance  executed,  the  heir  shall  be  obliged  to  convey,  though 
the  executor  shall  receive  the  money.  To  make  the  real  estate  chargeable  in  his  hands 
u  a  deposit,  would  be  running  foufof  the  Statute  of  Frauds ;  as  it  would  be  charging 
the  land  without  such  solemnities  as  by  that  is  required.  The  deeds  remain  in  his 
hands  not  as  vendor,  but  agent  for  the  vendee. 

As  to  the  second  point,  the  compounding  creditors  are  not  to  be  considered  as  debts, 
but  as  legacies ;  for  if  considered  as  debts,  it  would  be  putting  them  on  an  equal  foot 
with  the  real,  legal  subsisting  debts  of  the  testator  ;  it  would  be  putting  it  in  the  testa- 
tor's power  to  create  a  new  [30]  set  of  creditors  (whose  right  was  absolutely  barred  by 
their  own  act),  to  participate  of  that  fund  which  the  law  has  made  liable  to  debts ; 
which  suppose  it  were  exactly  sulfficient  to  pay  the  debts,  if  these  compounding  creditors 
an  to  be  Drought  in  as  debts,  then  the  whole  of  the  debts  could  not  be  paid  ;  so  it  would 
be  putting  it  in  the  testator's  power  to  take  awaythat  right  which  the  law  has  established. 

But  Me  testator  is  so  far  from  considering  them  as  debts,  that  they  are  to  be  paid 
after  all  other  legacies ;  for  no  time  being  appointed  for  the  payment  of  the  legaciea, 
they  are  immediatdy  payable ;  and  these  not  to  be  paid  till  three  years,  fuid  that  out 
of  the  residue. 

Chancellor.  On  reading  the  bill,  the  compounding  creditors  only  pray  to  be  paid 
pari  fossUy  as  the  legatees,  so  can  decree  no  more  than  they  ask  ;  and  then  the  direction 
of  the  will  must  take  place,  by  which  are  to  be  paid  after  the  other  legatees  :  what 
creates  the  intricacy  of  this  case  is  the  defendant's  being  in  so  many  different  capacities, 
vendor,  heir,  executor  and  agent  for  his  brother ;  though  the  person  be  the  same, 
the  capacities  are  different,  and  must  be  considered  as  if  in  several  persons.  If  vendee 
dies  before  all  the  purchase- money  paid,  the  vendor  may  come  against  the  executor  for 
the  money,  though  the  heir  is  to  have  the  benefit  of  it :  suppose  yet  a  stnmger  case ; 
vendee  who  has  paid  part  of  the  purchase-money  dies,  makes  an  executor,  and  the 
vendor  is  heir  at  law,  the  voidor  will  have  the  residue  of  the  purchase-money  a^inst 
the  executor,  though  it  be  so  much  for  his  benefit ;  and  that  is  the  case  here ;  so  must 
ban  the  residue  ofthe  purchase-money. 

WlTHRINGTON  V.  BANKS  ami  COiJTEaWORTH. 

June  39, 1725.   \Mr.  Baron  Price,  in  the  absence  of  the  Chancellor.] 

Mortgagee  restrained  from  cutting  of  timber,  unless  his  security  be  defective ;  but  what 

is  cut  down  to  sink  the  debt. 

Lord  Withrington,  a  papist,  married  the  daughter  of  Sir  Francis  — — ,  who  brought 
him  a  real  estate ;  by  her  he  had  issue  the  plaintiff,  whereby  the  lord  became  entitled 
to  be  tenant  by  the  curtesy ;  alter,  in  the  year  1712,  a  fine  was  levied  and  mortgage 
made  and  settled  in  trustees,  that  they  on  payment  of  the  mortgage-money  should 
reconvey  to  Lord  Withrington  an  estate  for  Ufe,  without  impeachment  of  waste.  liord 
Withrington  is  attainted  of  treason,  and  his  estate  vested  in  commissioners  for  the 
[31]  benefit  of  the  pubUc.  Mr.  Withrington  puts  in  his  claim  to  the  reversion,  free 
ud  discharged  of  committal  of  waste,  which  claim  was  allowed  by  the  commissioners ; 
vho  conveyed  to  the  defendants  all  Ixird  Withrington's  estate,  with  all  privileges  to 
the  estate  belonging. 

The  defendants  also  buy  in  the  mortgage,  and  cut  down  a  considerable  value  of  timber 
the  estate,  on  which  the  bUl  is  brought  to  restrain  the  cutting  down  any  more  timber ; 

ud  that  the  money  arising  from  the  sale  of  the  timber  so  cut  down  should  be  for  the 

bonefit  of  the  heir. 

For  the  plaintiff,  the  heir  at  law,  it  was  argued,  that  by  the  constant  rule  of  the 
Ooait,  tenant  for  life  is,  out  of  the  annual  profits  of  the  estate,  to  keep  down  the  interest 
•Secting  it.  as  the  income  of  the  estate  is  so  much  higher  by  the  debt  not  being  paid  ofi ; 
for  if  the  debt  were  to  be  paid  off,  the  tenant  for  Ufe  would  be  obliged  to  pay  a  proportion 
of  the  debt,  which  is  now  settled  to  be  one  third,  and  the  reversioner  the  other  two  thirds* 

Hie  mortgagee  in  fee,  after  forf  «ture,  may  cut  down  timber  at  law.  aa  the  1^1  estate 
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is  in  tiim  ;  but  uou  ia  t)m  Court,  unless  it  be  a  scanty  security ;  in  which  case  this  Court 
will  not  restrain  a  just  creditor  from  his  legal  privileges  ;  but  if  it  be  an  ample  security, 
will  restrain  the  cutting  of  timber  ;  for  as  the  mortgagee  is  only  a  trustee  for  the  mort- 
gagor, the  timber  when  cut  down  must  be  applied  to  ease  the  estate,  and  not  for  his  own 
benefit.  But  to  have'the  debt  diminished  by  the  sale  of  timber  (which  solely  belongs 
to  the  reversioner),  would  be  to  make  his  partictilar  estate  discharge  a  debt  to  which 
the  tenant  for  life  was  in  proportion  liable.  Suppose  the  value  of  the  timber  cut  down 
was  equal  to  the  debt  on  the  estate,  and  to  be  appued  to  the  discharge  of  it ;  in  that  case 
the  tenant  for  life  would  be  no  more  charged  with  the  payment  of  the  interest  of  the 
money,  which  the  law  bound  him  to,  and  the  reversioner  would  have  paid  the  whole 
debt,  when  the  law  only  charged  him  with  a  part ;  and  this  by  the  single  act  of  the  mort- 
gagor, who  by  this  means  would  rescind  the  settled  rules  of  property,  on  that  head, 
established  with  great  justice  and  equality  in  this  Court ;  the  tenant  for  life  and  the 
mortgagee  here  being  one  and  the  same  ;  this  is  a  piece  of  artifice  to  diminish  the  charge 
on  the  tenant  for  life,  and  throw  it  on  the  reversioner. 

Mr.  Baron  Price.  Mortgagee  in  fee,  at  law,  may  commit  waste,  but  never  in  equity ; 
unless  it  appears  the  security  is  defective,  [32]  which  ia  not  here  ;  all  conveyed  by  the 
commissioners  of  forfeited  estates  is  tenancy  by  the  curtesy,  for  have  decreed  that  the 
reversicmer  shall  have  it  free  from  committal  of  waste.  Lord  Withrington,  being  a 
papist,  could  take  no  larger  an  estate  under  the  fine  than  he  had  before ;  uiat  he  might 
take  as  large  has  been  determined. 

Decreed  that  account  should  be  taken  by  the  Master  of  what  is  cut  down,  and  that 
applied  in  the  first  place  to  the  payment  of  the  interest,  uid  then  to  the  sinking  of  the 
mortgage ;  and  injunction  to  stay  any  more  felling. 


Savile  v.  Savile. 

July  1,  1725.   [Mr.  Justise  Traqf,  in  the  absence  of  the  Lord  Chancellor.] 

Where  two  provisions  are  made,  and  the  second  sum  is  less  thim  the  first,  shall  not  be 
looked  on  as  a  satisfaction,  but  to  have  both. 

A  mairiage  settlement  was  made  of  lands,  which  are  covenanted  to  be  worth  £4000 
per  annum,  and  a  covenant  to  purchase  other  lands  of  the  value  of  £1000  per  annum  ; 
a  term  of  one  hundred  years  is  limited  to  trustees,  in  trust  that  if  shall  happen  shall 
have  issue  daughters,  and  should  happen  to  die,  not  having  issue  male  who  should  live  to 
twenty-one,  or  happen  to  die  before  twenty-one,  leaving  no  issue  male,  then  out  of  such 
profits,  issues,  rents  or  sale,  to  raise  the  sum  of  £16,000 ;  if  shall  be  but  one  daughter, 
as  aforesaid,  who  lives  to  twenty-one  or  marriage,  to  have  the  whole  £16,000  ;  if  should 
have  more  daughters,  they  to  have  a  proportionable  part  of  the  £16,000.  In  the  settle- 
ment there  was  also  a  clause  to  enable  him  to  charge  the  £1000  per  annum  (to  be 
purchased),  by  any  deed  or  will,  with  any  sum  or  sums  of  money  for  any  children. 

He  had  a  son  and  a  daughter,  and  by  his  will  charges  the  £1000  per  annum,  with 
£^000  for  her,  and  also  with  £5000  if  slie  did  not  receive  so  mu<^  out  of  the  Bank's 
estate  (something  having  been  left  her  by  one  of  tliat  name). 

The  son  dies  before  the  age  of  twenty-one,  without  issue  male  ;  the  dauditer  brings 
her  bill  for  the  £16,000  by  the  settlement,  as  also  the  provision  by  the  will. 

It  was  insisted,  she  should  not  be  entitled  to  the  £16,000,  and  also  the  £8000,  for  the 
enabling  clause  in  the  settlement,  to  charge  the  £1000  a  year  for  any  children,  must 
necessarily  be  restrained  to  younger  children,  though  the  expression  be  general ;  else 
this  absurdity  would  follow ;  supposing  he  had  only  a  son,  it  would  be  giving  him  a 
power  to  give  the  son  money  out  of  his  own  estate,  so  must  be  meant  younger  children, 
and  then  it  will  stand  thus  ;  if  £8000  be  settled  for  younger  children,  and  if  no  elder 
son,  £16,000,  if  she  comes  of  [33]  age  in  the  life  of  her  brother,  will  have  £8000,  but  if 
her  brother  dies  after,  will  not  be  entitled  to  both,  (or  is  entitled  to  a  different  provision, 
pig.  £16,000,  and  nothing  is  more  certain,  than  that  a  person  shall  not  have  two  portions 
or  provisions ;  and  so  was  the  case  of  Thomas  and  Kemis ;  two  different  sums  were  to 
be  raised  out  of  different  lands,  and  at  dii!erent  times,  and  also  different  maintenances ; 
yet  decreed  only  one  sliould  be  raised,  wliich  was  afiirmed  by  the  Lords.  So  the  case  of 
Copley  V.  CopUy.  before  Lord  Harcourt. 

On  the  other  side  it  was  said,  they  mode  no  dispute  tliat  a  double  provision  should 
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nerer  be.  where  only  one  was  intended ;  but  this  was  not  a  double  provision,  but  only 
one  provision  under  the  same  settlement,  part  of  which  was  certain,  the  other  contingent, 
and  both  designed.  It  was  certunly  in  his  power  to  have  charged  the  £1000  per  annum, 
with  any  sum  for  children ;  and  £16,000  was  charged  for  daughters,  punniant  to  settle- 
ment ;  and  if  he  had  a  power,  and  the  words  are  of  sufficient  extent  to  do  it,  shall  not  by 
any  forced  constructioa  be  restrained. 

The  £8000  is  certain,  the  £16,000  is  on  a  contingency,  which  happened  after  the 
£8000  was  to  be  received.  And  it  is  very  observable,  that  in  the  case  of  double  portions, 
there  is  no  instance  where  the  second  provision  is  less  than  the  first,  that  ever  it  has  been 
held  a  satisfaction ;  for  a  partial  satisfaction  has  never  been  admitted,  as  appears  by  the 
eoQunon  case  ;  if  a  man  owes  a  sum  of  money,  and  gives  the  same  person  a  less  sum  of 
owney  by  will ;  that  neither  goes  in  satas^tion  or  mminution,  but  will  have  both. 

Tracy,  J.  If  there  had  been  no  children  but  daughteis,  and  he  had  exercised  his 
power  over  the  £1000  per  annum,  that  never  could  db  as  part  of  the  £16,000  :  in  all 
the  cases  cited  the  second  sum  is  more  or  at  least  equal  to  the  first  provision.  So  decreed 
both  siuns  to  be  raised,  and  that  the  £16,000  should  be  raised  with  interest  and  costs 
from  the  death  of  the  brother. 

She  was  above  the  age  of  twenty-one  ;  it  was  formerly  referred  to  a  Master,  to  see 
whaX,  she  had  received  out  of  Bank's  estate. 


[34]  Wbstern,  Executor  of  Western,  v.  Cartwright,  Executor  of  Gartwright. 
[Same  day  in  the  afternoon^  before  Lord  Chancellor. 
Stated  accounts  after  a  great  length  of  time  not  set  aside  against  executor,  though  fraud. 

John  Mathew  made  liis  will  in  the  year  1679,  being  pcesessed  of  several  houses,  and 
mortgaged  interests,  and  seised  in  fee  of  three  fourths  of  a  wharf  and  su^r  houses ; 
and  left  his  estate  to  be  equally  divided  between  his  sons  James,  John,  Ohve,  and  his 
daughter  Anne  (Olive  died  in  the  life  of  the  father),  and  made  Mortimer  and  Cartwright 
his  executors,  and  empowered  them  to  improve  the  estate  for  his  children,  and  gave 
them  £20  a-piece  for  their  trouble ;  and  that  they  should  account  quarterly,  and  if  so, 
£10  per  annum  shotild  be  allowed  them  ;  the  testator  dies  in  1080,  and  Cartwright 
took  upon  him  the  management  of  the  estate  in  1681.  In  1692,  Mathew  Western, 
father  of  the  plaintiff,  applied  to  Mr.  Cartwright  to  have  leave  to  make  his  addresses 
to  Mrs.  Anne  Mathew  ;  and  he  had  leave  so  to  do,  but  obliged  him  to  give  bond,  that  he 
and  his  future  wife  should  sign  his  accounts,  and  covenant  not  to  ravel  back  into  them  : 
in  1693,  the  maniage  was  had,  and  in  pursuance  of  the  bond  signed  the  accounts ;  and 
sioce  signed  several  accounts  to  which  the  bond  did  not  extend,  out  have  incurred  since ; 
James  died  in  the  year  1698,  and  left  his  fortune  between  his  brother  John  and  Anne 
his  sister,  of  which  Cartwright  had  the  management ;  Mr.  Cartwright  soon  after  John 
came  of  age,  and  was  out  of  his  apprenticeship,  told  him  his  brother  and  sister  had 
examined  and  signed  his  accounts,  and  desired  him  to  do  so  too  ;  on  which  he  at  once 
signed  nine  several  accoxmts. 

In  Trin.  Term  1708,  John  Mathew  brought  his  bill  against  the  defendant's  testator  ; 
to  which  bill  Western  the  plaintiff's  testator  was  made  defendant ;  the  bill  charged 
^ng  other  conceahnents,  that  in  the  year  1687,  he  had  made  a  lease  of  the  wharf 
at  an  under  rent,  the  benefit  of  which  was  to  himself ;  and  that,  in  the  year  1695, 
all  die  wharfingers  laid  all  the  wharfs  together  under  one  common  management,  with 
liberty  for  all  such  as  were  concerned  in  interest  to  subscribe  in ;  he  subscribed  in  as 
tmant  at  will,  not  as  belonging  to  the  infants ;  on  which  a  ccmsideTable  profit  was  made ; 
to  have  the  benefit  of  whidi  was  the  end  of  the  bill. 

To  this  bill  Cartwright  pleaded  several  stated  accounts,  and  denied  fraud. 

[35]  Western,  the  plaintiffs  testator,  by  his  answer  swore  that  he  examined  into  the 
account,  and  that  he  had  the  books  ten  days  before  him,  before  he  entered  into  the  bond. 
In  the  year  1712  the  cause  came  to  be  heard,  and  I^ord  Harcourt  declared,  that  if  any 
iDconvenience  should  happen  to  Cartwright,  by  going  into  an  open  account,  it  was 
his  own  fault,  being  by  the  will  to  account  quarteriy  ;  and  that  it  appeared,  that  John 
^  drawn  in  by  lus  brother's  signing,  and!^  that  it  was  a  notorious  fraud  and  breach 
of  trust ;  and  decreed  an  open  account,  and  to  account  for  the  profits  of  wharfage 
rafneribed. 
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liord  Macdesfield  was  of  the  same  opinion,  1 718,  and  decreed  payment  of  wh&t  vas 
due  on  the  foot  of  the  account,  with  interest. 

The  present  lull  is  brought  to  be  let  in  on  tiie  foot  of  the  accounts 
For  the  plaintiff,  that  he  was  a  common  trustee  for  them  all ;  this  is  a  plain  con- 
sequence of  the  other  case,  for  the  same  account  cannot  be  deemed  an  honest  and  bir 
account  as  to  one,  and  fraudulent  as  to  another  equally  concerned  in  interest ;  it  would 
be  construing  the  same  account  fraudulent,  and  not  fraudulent  at  the  same  time  :  in 
numberless  instances,  the  very  obliging  to  give  bond  has  of  itself  been  sufBcient  to  open 
the  account.  And  no  weight  can  be  laid  on  the  plaintiff's  father  not  having  desired 
to  open  it ;  for  he  supposed  the  account  just  and  fair,  and  now  he  has  found  otherwise ; 
neither  will  his  having  looked  over  the  account  be  an^  argument ;  for  all  that  could 
appear  there  would  be  faults  in  the  calculation,  or  miscasting ;  by  looking  over  that 
could  not  discover  omisBioos,  or  fraudulent  transactions ;  and  where  there  is  fraud,  no 
length  of  time  can  bar ;  as  was  resolved  in  the  case  of  Laird  Warrington  t.  Booths  in  Uie 
House  of  Lords. 

To  which  it  was  answered,  that  the  present  case  is  by  no  means  tike  that  of  Mathew's 
bill,  for  there  he  was  a  yoimg  man  just  come  of  age,  and  drawn  in  to  sign  the  accounts 
which  he  had  never  examined,  therefore  were  very  properly  opened ;  but  here  there  was 
a  man  of  full  age,  who  on  mature  consideration,  and  examination  of  them,  signed  them, 
and  signed  several  others  on  the  same  foot  after  ;  of  the  justness  of  which  he  was  bo 
well  satisfied,  that  he  never  attempted  to  impeach  them ;  and  it  would  be  highly  un- 
reasonable to  go  to  do  it  now  against  his  executor,  at  this  great  length  of  time,  who  may 
be  perfectly  ignorant  of  all  the  transactions ;  it  is  certainly  true,  that  no  time  will  bu, 
[36]  where  there  is  fraud ;  but  that  must  be  understood  where  the  fraud  is  concealed ;  ' 
for  if  it  be  known  (as  the  whole  affiur  was  here),  it  certainly  may. 

As  to  the  lease  being  nuule  in  trust  for  himself,  it  was  made  for  the  whole  body  d 
wharfingers,  who  had  thereby  an  equal  benefit  with  him  ;  and  the  profit  thereby 
was  not  supposed  to  be  very  considerable,  as  he  parted  with  one  of  the  shares  without 
a  praemium. 

Lord  Chancellor.  There  is  a  great  deal  of  difference,  where  a  trustee  makes  a  lease 
for  himself  in  trust,  or  where  he  happens  to  be  concerned  with  a  great  many  others, 
and  a  lease  is  let  to  one  for  the  benefit  of  them  all :  as  this  is  opened  I  see  no  fraud ;  this 
was  a  project  for  the  common  benefit  of  wharfingers,  and  it  has  happened  to  succeed ; 
without  some  such  expedient  the  rent  must  have  sunk ;  and  is  it  not  reasonable,  that 
the  person  who  run  the  hasard  should  have  the  benefit  3  Here  are  several  stated 
accounts  by  men  of  perfect  ages  and  understandings,  and  a  great  length  of  time  hath 
passed ;  to  have  a  bill  brought  now  against  the  executors  of  a  man  who  is  gone  out  of 
the  world,  would  be  very  wrong :  this  Court  has  gone  great  lengths  in  relieving  against 
the  Statute  of  Limitations,  and  run  into  all  the  inconveniences  designed  to  be  avoided 
•  by  the  l^islature.    Here  it  appears  Western  knew  of  the  wharfingers'  affair. 

Pen  I  remember  signed  several  stated  accounts,  and  brought  a  bill  to  open  them 
as  fraudulent,  but  the  Court  would  not  relieve. 

It  is  much  better  for  the  pubUc  that  one  man  should  suffer  than  all  the  world  be 
in  uncertainty ;  people  should  come  in  a  reasonable  time.  I  do  not  say  accounts  are 
conclusive ;  but  it  would  be  very  hard  to  put  a  man's  executors,  who  knew  nothing  of 
die  matter,  to  answer. 

And  if  it  be  a  fraud,  and  he  knows  of  it,  I  do  not  see  but  may  be  barred  as  soon 
as  another. 

Eden  v.  Foster.    (Commonly  called  the  Case  of  Birmingham  School.) 

[S.  C.  2  P.  Wms.  325.    See  A«.-Gcti.  v.  Governors  of  Foundling  Hospital,  1793, 

2  Ves.  Jun.  42.] 

July  3,  1725.   [Lord  Chancellor,  Lord  C.  J.  Eyre,  and  Lord  C.  B.  Gilbert.] 

Governora  are  appointed  of  a  charity,  and  lands  given  to  them,  whether  are  not  visitable. 

King  Edward  the  Sixth  founded  Bii-mingham  School,  and  appointed  twenty  gover- 
nors, and  gave  several  lands  to  the  governors ;  whom  he  appomted  gtJxma^es  pos- 
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$e»noium  et  reddiiuum,  and  gave  than  a  power  of  making  statutes  by  the  advice  of 
the  Bishc^  oi  Lichfield. 

[37]  Nor.  1723.  Lord  Chancellor  Macdesfield  granted  a  commiBsion  to  inquire 
per  sturamentum,  juratores  et  testes,  aut  aliis  tfiia  aut  modis,  ad  m^irendum,  ezammem- 
dum,  faciendum  et  exequendum  cum  effectu ;  and  that  any  four  of  the  commissioners 
ahoidd  have  the  power  of  making  statutes. 

Exceptions  were  taken,  before  Lord  Chancellor  Macclesfield,  to  the  decree  of  the 
commissioners ;  which  being  overruled,  the  legality  of  the  commission  was  now  solely 
in  question.   For  which  purpose  two  points  were  insisted  on. 

1.  That  no  commission  could  go ;  and  if  there  could, 

2.  That  the  present  commission  was  improper  and  illegal. 

Hub  must  be  founded  on  the  29  Elis.  c.  6,  or  43  Eliz.  c.  4,  or  on  the  common  law. 
It  is  not  founded  on  either  of  those  ;  as  this  proceeds  in  a  different  manner  than  directed 
by  either  of  thoee  acts,  bo  does  not  derive  under  them. 

If  not,  it  must  depend  on  the  king's  visitatorial  power  by  common  law.  The 
king  has  certainly  a  visitatorial  power  of  royal  foundations,  by  being  founder,  either 
by  his  charter,  or  by  commission,  if  he  has  not  parted  with  it.  It  must  be  admitted, 
that  there  are  no  express  woids  by  which  he  appoints  a  visitor,  but  there  is  an 
implied  appointment  of  a  visitor,  as  he  has  appointed  governors,  who  are  in  the 
eye  of  the  law  visitors  :  so  that  by  making  governors,  he  has  parted  with  his  visi- 
tatorial power,  which  would  have  existed  in  him,  if  he  had  not  appointed  governors. 
That  the  appointment  of  governors  is  the  appointment  of  visitors  appears  from  10 
Ccko  [1],  Sutton's  HospUai*a  case^  it  is  so  expressly  said  ;  so  RoUe's  Abridgment  (2  Bol. 
Ah.  231), '  If  a  lay  hospital  be  erected,  and  no  visitor  appointed,  and  there  are  governors 
ippointed,  those  governors  are  visitors  "  ;  and  this  is  to  be  considered  as  Rolle's  opinion, 
who  else  would  have  put  a  qwmre  to  it,  as  he  does  in  cases  where  he  is  not  satisfied  ; 
and  to  this  observation  C.  B.  Gilbert  agreed. 

It  has  been  a  dispute,  that  if  the  governors  misapply,  whether  a  commiaaion  may 
not  go  ;  and  so  in  1616,  in  Duke,  the  case  ol  Sutton  Cddfield  (Duke,  68) ;  but  in  Duke, 
in  the  case  of  Chelmsford,  1649  (Duke,  84).  there  being  governors  who  misapplied,  a 
commission  sent  to  examine  was  set  aside,  and  a  bill  on^rod  to  be  brought  on  the  foot 
(rfatrust. 

If  a  governor  be  a  visitor,  then  it  is  to  be  considered,  if  there  be  a  visitor,  whether 
a  commission  can  go ;  and  it  is  plain  it  cannot,  because  the  Chancellor  has  only  the 
power  of  a  visitor,  whicli  is  parted  with  by  such  a  constitution  of  a  visitor  before.  Co. 
Litt.  96.  So  the  Reg.  40  and  41,  the  king  cannot  visit  because  another  person  was 
visitor.  But  [38]  supposing  the  power  of  granting  a  commission,  whether  well  exe- 
cuted ;  this  is  a  commission  to  inquire,  which  eapnot  be  good.  12  Co.  91.  The  com- 
mission does  say,  if  find  anything  amiss,  may  do  as  they  think  right ;  but  this  is  not 
restrained  to  the  laws  of  the  kingdom,  to  which  Magna  Charta  confines  them  ;  and 
though  they  should  not  act  against  law,  they  have  a  power  so  to  do  ;  and  whether  a 
power  given  to  them,  by  which  they  may  act  contrary  to  law,  consistent  with  that 
power,  De  a  good  power  in  its  creation,  can  admit  of  little  debate ;  the  power  given 
most  be  good  or  lud  in  itself,  and  not  depend  on  the  execution  of  it ;  which  would  be 
to  make  a  present  power  depend  on  a  future  act :  by  the  constitution,  the  governors 
are  to  make  statutes  with  the  approbation  of  the  Bishop  of  Litchfield ;  by  this  com- 
misfflon,  any  four  may  make  statutes  without  his  approbation,  or  agreeable  to  the 
statutes  so  made,  which  are  to  be  inviolably  observed. 

On  the  other  side  it  was  said,  this  commission  is  not  founded  on  any  act  of  parlia- 
ment, nor  could  it  have  been  ;  for  in  43  Eliz.  there  is  a  particular  exception  of  ad.  VI. 
foundations  ;  but  this  is  maintainable  by  the  common  law  ;  for  wherever  the  crown, 
or  other  person,  founds  a  college,  there  by  the  very  foundation  there  is  an  inspection  ; 
loA  the  power  of  the  king  depending  on  the  foundation  is  the  same,  and  no  other  than 
that  of  a  common  person,  though  the  king  may  exercise  it  by  his  chancellor,  or  by 
conuoismon.  What  they  all^  is,  that  particular  visitors  are  appointed,  and  rely  on 
the  clause  ccmstituting  govemcnrs,  but  without  any  visiting  words,  and  cite  Coke, 
S^m's  SospUal's  case :  but  it  is  very  observable,  there  was  a  private  act  of  parliament, 
Md  next  a  charter,  with  a  power  of  visiting,  with  negative  words,  that  none  else  should  ; 
■0  that  what  Coke  says,  that  the  poor  not  being  incorporated,  and  the  governors  being 
BO,  that  they  should  have  a  visiting  power  is  merely  ei^lanatcn^ ;  and  that  not  being 
the  case  in  hand,  is  an  extrajudicial  opinion. 
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Where  a  general  corporation  is  founded,  as  a  town  erected  into  a  corporation,  that 
concerning  the  public  is  under  the  general  law. 

But  where  a  private  corporation,  as  a  college  (4  Mod.  124),  that  is  under  those 
particular  laws  the  founder  establishes  (if  not  against  the  law  of  the  Isjid) ;  ^is  distine- 
tion  is  laid  down  in  Bajrmond,  106  ;  and  a  college  is  within  the  same  reason  as  an 
hospital.  Beg.  40  is  against  visiting  an  hospital  of  the  king's  foundation.  In  F.  N.  B. 
42,  the  word  is  omnia  ;  and  as  [39]  Coke's  extrajudicial  opinion  is  contrary  to  these, 
little  regard  should  be  had  to  it ;  and  without  relying  on  authority,  from  the  nature  of 
things,  the  design  of  visiting  is  solely  to  prevent  a  misapplication  of  the  revenues  ;  and 
to  have  the  persons,  who  are  to  be  visitei,  visit  themselves,  would  be  absurd  and  vain, 
and  would  be  the  same  as  to  say,  should  not  be  visited  at  all. 

If  a  private  person  foimds,  and  appoints  trustees,  yet  he  may  visit ;  and  the  reason 
is  ver^  strong,  for  else  might  destroy  those  charities  he  had  created.  But  if  there  are 
n^ative  woras,  and  he  declares  he  will  not  visit,  no  visitatorial  power  remains ;  but 
Uiose  words  must  be  very  plain  to  show  his  intent ;  because  the  nature  of  the  thing 
is  so  strongly  against  it,  that  the  persons,  in  whose  bands  the  money  is,  and  whose 
interest  it  is  to  misapply  it,  would  be  unaccountable  andirresponsible;  so  that  the  words 
should  be  very  plain  to  show  so  unreasonable  an  intention  ;  if  they  are  so,  no  more  is 
to  be  said,  but  stet  pro  Tatione  votuntas. 

Besides,  to  construe  those  governors  to  be  visitors,  would  be  contrary  to  the  funda- 
mental rules  of  law,  that  the  king's  grant  should  not  be  taken  to  a  double  intent ;  for 
they  may  be  governors  without  being  visitors. 

It  does  not  at  all  follow,  because  from  part  of  the  body  being  incorporated,  that 
they  are  not  visitable ;  great  part  of  both  imiversities  are  no  part  of  the  corporation, 
nor  vested  with  any  posse^ons ;  the  fellows  yet  liave  a  governing  power  as  to  thur 
dress,  <£c,  which  is  a  visitatorial  power,  yet  tney  tiienuelves  are  to  be  visited  ;  they 
may  visit  those  under  them,  but  that  will  not  exempt  themselves  from  being  visited. 

The  governors  are  the  only  persons  capable  of  misapplication,  so  the  greatest  reason 
in  the  world  they  should  be  visited. 

The  power  given  the  governors  is  a  restrained  power,  it  is  to  be  with  Bishop  of 
Litchfield's  consent ;  and  as  they,  by  law,  of  themselves  might  have  made  laws,  this 
is  a  restraint  on  the  general  power  the  law  gave  them. 

Where  persons  are  appointed  governors,  and  have  a  bare  authority,  under  that 
denomination  may  be  visitors ;  but  where  an  interest  is  given  them,  and  they  have 
the  estate,  they  are  only  as  trustees  for  the  founder,  and  liable  to  be  visited 

2.  As  to  form  of  the  commission. 

No  particular  form  is  required ;  any  that  is  not  contrary  to  law  is  good ;  and  as  to 
saying  this  is  a  general  power,  [40]  bsA  not  restrained  to  act  seaindum  legem  terrcs,  so 
thlt  under  it  might  act  illegally  ;  but  where  a  general  power  is  given,  it  is  ever  to  be 
understood  as  circumscribed  by  the  law  of  the  land  ;  for  it  can  never  be  intended  to  be 
an  authority  to  act  illegally.  At  common  law  to  admit  such  a  commission,  would  be 
wrong  ;  but  this  is  a  private  foundation ;  here  the  words  are  the  same  as  in  the  com- 
missions of  oyer  and  terminer. 

Though  by  the  charter  particular  persons  are  to  make  statutes,  as  there  are  no 
negative  wor<^,  the  king  may  give  them  statutes  when  he  thinks  proper. 

l^e  power  of  the  founder  is  as  much  lex  terrcB,  by  Magna  Chaxta,  as  trials  by  juries 
are. 

Such  sort  of  commissions  have  frequently  gone  where  the  governors  were  incor- 
porated, as  here. 

Winbum  School.         6  April,  1 2  Car.  I.  [1636]. 
Plymont  School.         12  Car.  I.  [1636-371 
Bethlem.  19  Car.  I.  [1643-44]. 

The  Court  gave  no  judgment  then ;  but  said  it  would  be  an  odd  construction, 
that  where  lands  were  given  to  the  governors,  to  suppose  a  visiting  power  was  designed 
them,  that  is,  that  they  should  be  checks  on  themselves  in  respect  of^the  lands ;  though 
they  may  have  a  visiting  power,  as  to  the  school,  by  being  governors. 

Order  to  be  attended  with  precedents,  and  to  give  judgment  next  term.  At  which 
time,  as  I  was  informed,  the  commission  was  held  good,  and  that  the  goTemors  were 
to  be  visited. 
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July  5, 1725.    [Ij>rd  Chancellor.] 

Leue  k  made  of  lands  belongmg  to  a  charity  to  the  nephew  of  the  clerk  at  a  great  under- 
rahu,  he  sells  it  to  the  clerk ;  the  lease  set  aside  as  fraudulent,  but  under-leases 
made  by  him  held  good,  and  the  rent  to  Iw  paid  to  the  charity. 

Hie  trustees  of  tAie  charity  of  St.  Mary  Overees  in  Southwark  made  a  lease  of  nine 
hooies  to  the  nephew  of  their  clerk,  under  the  rent  of  £5  per  annum,  for  sixty-one 
jma,  in  which  was  a  covenant  from  the  nq)hew  to  rebuild  five  of  them.  The  nephew 
in  considention  of  £100,  which  was  proved  to  be  paid,  assigns  over  his  interest  to 
the  clerk  of  the  charity ;  who  makes  a  lease  of  five  of  the  houses  for  forty  years,  under 
the  yeariy  rent  of  £5  with  covenant  from  the  tenant  to  rebuild  them,  and  also  received 
a  fine  of  £20,  so  that  he  had  four  of  the  houses  for  nothing  immediately,  and  a  reversion 
for  twenty-one  yeare  of  the  other  five  houses,  after  the  expiration  of  the  lease  he  had 
made. 

[41]  The  Court  looked  on  the  payment  of  the  £100  only  as  a  colourable  transaction 
between  the  clerk  and  the  nephew  considering  the  nearness  of  the  relation  between 
them ;  and  considered  it  as  an  imposition  by  the  clerk  on  the  trustees ;  so  set  aside 
tin  leue ;  for  the  clerk  is  supposed  to  know  the  true  value  of  the  estate,  every  thing 
bong  under  hia  management.  But  the  lease  made  to  the  under-tenant  to  continue, 
and  the  rent  to  be  paid  to  the  trustees. 

It  appeared  the  clerk  had  rebuilt  one  of  the  four  remaining  houses  ;  so  the  Court 
hy  consent  set  the  £20  he  had  received,  and  the  profits  he  had  made,  against  his  ex- 
penses ;  else  would  have  ordered  an  account  of  his  receipts  and  expenses,  and  the 
estate  to  stand  a  security  for  what  he  had  laid  out. 

Stephsns  v.  Cbaven. 

Depositions  of  a  person  who  was  a  defendant,  and  struck  out,  and  examined,  whether 

to  be  read. 

The  depositions  of  a  person  who  was  made  a  defendant,  and  struck  out,  and  examined 
u  a  witness,  were  offend  to  be  read ;  and  the  case  of  Coke  v.  Gangh  was  cited,  where 
it  was  so  done. 

Chancellor.  I  will  not  do  it  till  I  see  that  case.  I  have  no  great  reverence  for 
the  rule,  but  if  it  be  a  rule,  I  must  pursue  it. 

Crull  v.  Dodson. 

July  8,  1725.   [Lord  Chancellor. — Behearing  on  tfie  Petition  of  the  Defendant] 

Bargains  relating  to  stock  are  within  the  Statute  of  Frauds ;  and,  if  earnest  not  given. 

are  ntida  fxicta. 

The  defendant  was  a  broker,  and  had  £5000  South  Sea  Stock  of  the  plaintiff's 
in  his  hands,  who  told  him  he  would  sell  when  stock  came  to  £200.  The  defendant 
when  the  stock  was  risen  beyond  that  price,  told  him  he  had  sold  £1000  of  it  to  one 
at  £200  per  cent,  and  £500  to  another^  who  was  his  partner,  and  the  rest  he  had  taken 
kraueK  at  that  price ;  and  entries  were  made  in  his  books  accordingly,  but  in  such 
a  manner,  that  it  looked  as  if  done  after  the  rise  of  stock,  and  only  designed  as  an 
eridenee,  in  case  of  a  dispute.  The  plaintiff  insisted,  that  at  the  time  of  the  pretended 
nie  stock  was  at  £300,  and  insists  on  that  price.  The  affair  was  left  to  arbitrators, 
sad  £4000  deposited  as  a  security  for  so  much  as  should  be  due :  the  arbitrators 
Ad  nothing  ;  so  a  decree  was  for  the  £4000,  against  which  the  defendant  petitions. 

[42]  The  Court  was  of  opinion  it  was  a  fraudulent  transaction ;  and  that  on  the 
ttle,  if  such  there  was,  he  should  have  taken  earnest ;  for  it  has  been  determined 
here,  that  such  a  bargain  is  within  the  Statute  of  Frauds,  and  without  earnest,  only 
nudum  factum.  The  decree  should  have  been  to  account  for  the  £6000,  and  the  produce 
of  it ;  but  as  the  plaintiff  acquiesces  under  the  decree ;  and  it  is  reheard  on  die  petition 
of  tiie  defendant,  cui  do  no  more  than  affirm  the  decree. 
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Ra^vson  V.  Turner. 

July  9.    [Lord  Chancellor.] 

Any  person  interested  may  except  to  a  decree  made  by  commissioner  of  charitable 
uses,  though  refused  to  appear  before  them. 

Rawson  was  summoned  to  appear  before  the  commissioners,  but  never  appeared; 
and  now  he  takes  exception  to  tlie  decree  of  the  commissioners. 

Chancellor.   The  Act  says,  any  person  concerned  in  interest  may  except. 

Appleyard  v.  Wood. 
July  12,1125,   [Lord  Chancellor.] 

A  will  of  a  copyhold  does  not  require  three  witnesses  ;  but  whether  a  trust  relating 

to  copyhold  declared  by  will  does,  qu. 

A  surrender  was  made  of  a  copyhold  estate  to  trustees,  to  the  use  of  the  will ;  a 
will  was  made  with  only  two  witnesses  to  it. 

It  was  admitted,  that  a  will  of  a  copyhold  estate  does  not  require  three  witnesses ; 
but  this  is  a  devise  of  a  trust  relating  to  lands,  so  within  the  very  words  of  the  Statute 
of  Frauds,  the  heir  controverting  the  surrender  and  the  will :  tlus  point  was  not  dete^ 
mined,  but  two  issues  ordered. 

Though  the  Chancellor  seemed  to  be  of  opinion,  that  the  devise  of  a  trust  must 
ensue  the  nature  of  the  estate,  and  not  make  it  be  neoesaaty  to  have  three  witnesses, 
as  the  copyhold  might  be  devised  without  three  witnesses ;  this  may  be  a  qaeation 
to  be  determined  when  the  issues  are  tned. 

Pakenham  v.  Bland  and  Hoskjns. 

July  13,  1725.    [Lord  Chancellor.] 

On  money  received,  promissory  note  is  given  by  a  person  who  had  money  owing  him, 
the  note  is  assigned  ;  it  shall  not  be  looked  on  as  a  receipt  in  the  hands  of  the  assignee. 

Fakenham  had  a  running  account  with  Bland  a  banker,  in  whose  hands  he  had 
£3000.  Bland  paid  him  £1000,  for  which  Fakenham,  instead  of  a  receipt  gave  him 
a  promissory  f^]  note,  who  assigned  it  to  the  defendant  Hoekins ;  Bland  became 
a  bankrupt ;  Hoskins  sued  the  note ;  and  on  the  tzial,  FakeiJiam  not  being  able 
to  prove  that  Bland  at  the  time  of  the  assignment,  was  a  bankrupt,  Hoskms  recovered ; 
now  bill  is  brought  for  an  injunction,  and  to  have  a  discovery,  whether  the  assignmeot 
was  not  made  after  the  time  it  bore  date. 

It  was  insisted,  that  thougli  this  was  a  promissory  note,  it  should  be  considered  only 
as  a  receipt,  he  having  at  that  time  money  in  his  hands,  and  could  not  be  imagined  he  in- 
tended to  be  liable  on  the  note  at  the  same  time  that  so  much  money  was  due  to  him ;  and 
if  so,  the  £1000  should  be  taken  as  so  much  money  paid  and  deducted  out  of  the  £3000, 
BO  should  come  in  for  his  distributive  share  of  £2000  of  the  bankrupt's  estate,  and 
not  be  a  creditor  for  £3000,  and  pay  the  £1000  note  :  no  proof  was  made  of  bankruptcy 
at  the  time  of  the  assignment,  only  that  ho  could  not  pay  it,  but  never  kept  out  of  the 
way. 

Chancellor.  That  does  not  amount  to  an  act  of  bankruptcy ;  and  if  people  are 
so  careless  to  give  notes  instead  of  receipts,  it  is  more  fit  they  should  suffer,  than  innocent 
people  who  ^ow  nothing  of  their  transactions.  Bill  dismissed. 

Shephard  v.  Bebcher. 

[Approved,  Burgess  v.  Eve,  1872,  L.  R-  13  Eq.  458  ;  Phillips  v.  Foxall,  1872,  L.  B. 
7  Q.  B.  079.   Distinguished,  Lloyd's  v.  Harper,  1880.  16  Ch.  D.  307.] 

Jfdy  20, 1725. 

Shephard  bound  his  son  apprentice  to  the  defendant,  and  entered  into  a  bond  of 
£1000  penalty,  the  condition  of  which  was,  that  he  should  faithfully  discharge  hii 
duty  aa  an  apprentice.  To  be  relieved  against  the  bond  is  the  end  of  the  bill. 
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In  the  year  1715,  there  was  a  deficiency  of  £303  in  the  son's  accounts :  which 
the  father  then  paid,  and  wrote  to  the  defraidant,  tliat  he  sliould  trust  his  son  sparingly, 
and  call  him  often  to  account ;  the  apprenticeship  expired  in  1 7 1 9.  In  1 72 1,  accounts 
weie  settled,  when  it  appeared  the  son  was  £27t>3  in  deht 

It  was  insisted,  the  bond  should  not  be  put  in  force,  as  the  deficiency  arose  from 
his  own  neglect,  in  not  pursuing  the  father's  directions.  But  supper  it  should,  not 
for  more  than  the  residue  of  the  £1000,  after  deducting  the  £203,  else  it  would  make 
I    the  bond  be  a  larger  security  than  what  it  was  given  for. 

!  [441  ^"0  which  it  was  answered,  as  the  father  had  entered  into  security,  no  letter  of 
luB,  or  directions,  can  diminish  or  retract  it ;  and  the  master  had  a  right  to  the  service, 
be  the  danger  what  it  would,  that  the  father  the  security  should  thereby  sustiun. 

On  the  payment  of  the  £203  no  indorsement  was  made  on  it.  so  remains  a  security 
for  £1000,  and  by  not  being  indorsed  of!,  may  be  looked  on  as  a  new  agreement  on  the 
bond ;  may  have  benefit  at  law,  and  should  not  be  taken  from  us ;  as  the  father  is 
thereby  bound  at  law  and  in  conscience  to  take  care  of  his  son  :  if  the  father  had  paid 
a  deficiency  more  than  what  the  bond  would  have  extended  to,  equity  would  not  have 
relieved  him,  and  obliged  to  refund ;  so  if  equity  would  not  interpose  there,  neither 
should  it  here,  where  have  the  law  of  our  side. 

But  the  Chancellor  was  of  opinion,  that  as  the  security  intended  was  not  to  exceed 
£1000,  the  £203  should  be  deducted  ;  else  it  would  make  the  bond  be  a  larger  security 
than  it  was  originally  given  for,  and  be  to  pay  the  £203  twice  over. 


Where  a  person  has  a  power  of  revocation  and  limiting  new  uses,  granting  to  new 
usee  will  be  a  good  execution,  if  has  no  other  lands. 

If  a  man  has  a  power  of  revocation,  and  of  limiting  new  uses,  and  he  grants  to  new 
uses,  that  has  been  over  and  over  determined  to  be  a  revocation  ;  but  if  he  has  other 
lands,  then  there  is  something  for  the  words  to  operate  on,  and  will  not  be  a  revocation. 
If  a  man  has  lands  over  which  he  has  a  power  of  revocation,  and  other  lands,  if  he  gives 
ail  his  lands,  that  will  not  amount  to  a  revocation,  in  respect  of  the  lands  over  which 
he  has  a  power ;  because  the  words  may  be  satisfied  as  to  the  other  lands. 


[S.  C.  sub  nom.  Chancey's  Case,  1  P.  Wms.  408 ;  2  Eq.  Cas,  Abr.  354.    See  Lard 


A  man  indebted  by  bond  to  his  servant  gives  her  £500  for  her  long  and  faithful  service ; 
tiiough  the  l^acy  is  more  than  the  bond,  yet  shall  have  both. 

A  man  indebted  to  his  servant  by  bond  £100,  and  also  for  wages  which  amounted 
to  £1 5,  makes  his  will,  gives  to  the  defendant, "  in  consideration  of  her  long  and  faithful 
ttrrice  done  me,  the  sum  of  £500,  to  be  paid  her  six  months  after  my  decease  " ;  he 
pTe  her  ako  several  particular  household  goods,  and  gave  to  Chancy,  "  all  my  estates 
in  truBt  to  sell,  and  thereout  to  pay  off  the  incumbrances,  and  all  my  debts,  and  the 
■ud  several  legacies  above  given,  [45]  and  all  the  rest  to  Chancy,"  whom  he  made 
executor.  That  this  shall  be  considered  as  a  satisfaction,  and  not  be  paid  the  debt 
and  have  the  legacy  :  it  was  argued,  that  the  constant  rule  is,  where  the  legacy  exceeds 
the  debt,  for  so  much  shall  be  a  satisfaction,  and  for  the  residue  a  gift ;  where  it  is 
exactly  equal  it  is  a  payment ;  as  this  is  the  rule  of  the  Court,  under  the  knowledge 
and  influence  of  which  men  are  supposed  to  act ;  to  give  it  another  construction, 
Tould  be  defeating  people's  wills,  wliich  they  make  on  a  supposition  that  the  law  Is 
10,  as  has  been  often  determined ;  and  men  should  be  just  before  they  are  generous. 

To  which  it  was  sfud.  a  legacy  ever  and  necessarily  imports  a  bounty ;  to  give  a 


Dbqg  v.  Earl  MaCCLBSField. 


[See  the  Wills  Act,  1837 ;  7  Wm.  4  &  1  Vict.  c.  26,  s.  27.] 
Jnly2\,  1725. 
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man  what  he  owes  is  an  absurdity  in  terms,  it  was  what  he  had  a  right  to  before  ;  all 
said  on  the  other  side,  is  no  more  than  that  a  man  should  be  just  before  he  is  generous, 
which  is  certainly  so,  where  he  cannot  be  both,  as  where  are  not  assets ;  but  that  is 
from  the  nature  of  the  thing,  and  the  impossibility  of  being  both,  and  not  from  his 
intention.  He  appoints  all  his  debts  and  legacies  to  be  paid ;  if  this  should  be  held 
a  payment  of  a  debt,  it  would  destroy  his  intent  as  a  legacy.    1  Salk.  155,  is  in  point 

Chancellor.  It  is  established  on  the  foot  of  his  intention,  that  if  the  legacy  be  more 
than  the  debt,  it  is  a  satisfaction ;  because  to  be  supposed  a  man  should  be  just  before 
he  is  generous ;  but  do  not  see  why  one  moral  virtue  should  exclude  another ;  but 
that  is  quite  out  of  this  case,  for  hero  is  an  express  declaration  of  his  intention,  "  for 
her  long  and  faithful  serrice,"  and  then  orders  all  his  debts  and  legacies  to  be  paid ; 
whatever  debt  he  owes,  or  legacy  he  gives,  is  to  be  paid ;  to  do  otherwise  would  be 
contrary  to  the  will.  So  decreed  the  payment  of  the  legacy,  and  also  what  he  owed 
her. 


MozENE,  &c.,  Creditors  of  Abraham. 

Bankruptcy  clerk  of  a  commission,  in  the  presence  of  the  person  at  whose  instance 
he  sued  out  the  commission,  no  other  person  being  by,  opened  a  scrutore,  and  took 
out  several  papers,  and  made  a  pretended  sale ;  ordered  to  be  examined  on  inter- 
rogatories, and  pay  the  real  value  of  the  goods,  and  be  removed  from  the  clerbhip 

Metcalf,  by  order  of  Eliot,  sued  out  a  commission  of  bankruptcy,  to  which  he  was 
clerk ;  Abraham  was  found  a  bankrupt ;  Metcalf  in  the  presence  of  Eliot,  no  other 
person  being  by,  took  away  a  scrutore  and  opened  it,  in  which  were  all  the  papers  of 
the  bankrupt,  and  made  a  [46]  pretended  safe  by  an  appraiser,  no  creditor  being  by : 
on  petition  for  that  purpose,  he  was  ordered  to  be  examined  on  interro^tories,  as  to 
the  real  value  of  the  goods,  and  pay  the  real  value,  and  all  costs  occasioned  by  this 
irregularity ;  and  all  the  goods  not  disposed  of  to  be  delivered  over  f  and  removed 
from  the  clerkship. 


WoOD['a  Case]. 
One  cannot  be  both  clerk  and  commissioner. 

Johnson  was  both  clerk  and  commissioner  to  a  oommission  of  bankruptcy,  by 
which  means  had  fees  for  both,  and  thereby  four  commissioners  were  always  present, 
including  the  clerk,  whereas  three  are  sufficient 

On  petition  he  was  removed. 


CouBs[*a  Case]. 

Commission  not  sat  on  three  months  superseded. 

A  commission  was  taken  out,  and  not  sat  on  till  three  months  after. 
Chancellor.   It  plainly  shows  it  was  done  to  protect  the  estate ;  the  commtasion 
shall  be  superseded  for  example-sake,  that  such  things  should  not  be  practised. 

Wise{'s  Case]. 

Bond  given  to  the  father-in-law  of  the  future  husband  defeasanced,  not  to  be  put  in 
suit  unless  misfortunes  should  happen  to  the  husband ;  fraudulent 

Bond  was  given  to  the  father-in-law  of  the  future  husband  for  £600,  payable  at  a 
day  certain,  but  defeasanced  not  to  be  put  in  suit,  but  for  securitv  of  the  daughter, 
in  case  any  misfortunes  should  happen  to  the  husband,  to  be  paid  before  other  cxeditorB. 

Chancellor.  This  is  a  fraudulent  bond  on  the  face  of  it  to  cUsa'ppoint  crediton. 
(See  post,  Proctor  v.  Warren,  p.  78.) 
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I  Whitlock['s  Case]. 

I 

I  Fenon  under  age  buys  goods ;  when  he  eomea  of  age  cannot  be  a  bankrupt  in  respect 
I  of  them.  Action  will  lie  against  commisiuoners  for  finding  a  man  a  bankrupt  if 
I      he  he  not  bo. 

A  person  b^n^  under  the  age  of  twenty-ono  bought  goods,  and  after  the  age  of 
twenty-one  committed  an  act  of  bankruptcy,  in  respect  of  those  goods,  on  which  a 
commission  issued.  Lord  Chancellor  Macdesfield  doubted,  whether  he  might  not 
be  a  bankrupt ;  but  the  Chancellor  [47]  was  clear  of  opinion  he  could  not ;  and  said, 
if  commissioners  find  a  man  a  bankrupt  who  is  not  so,  action  will  He  against  them. 

FiffiAK['s  Case]. 

Cannot  be  a  special  return  to  a  commission  of  lunacy. 

ft 

Special  return  was  made  to  a  commission  of  lunacy,  which  was  filed. 

Cnancellor.  He  must  be  found  either  mad  or  not  mad  ;  if  the  return  had  not  been 
filed,  it  had  been  no  return ;  but  since  it  is  filed  It  must  be  quashed,  and  an  alias  com- 
mmmgp. 

Frankun['s  Case]. 
Aug.  4, 1726.  [S.  0.  2  P.  Wms.  299.] 
ComnussiDn  of  review  is  discretionary,  and  refused  where  the  end  was  to  bastardize  issue. 

A  marriage  was  had,  and  after  a  second  marriage,  by  which  was  issue,  and  none 
by  the  first ;  both  the  marri^es  were  had  in  Ireland.  Sentence  was  in  the  Consistory 
Court  in  Ireland  for  the  marriage,  which  sentence  was  reversed  by  the  delegates  there. 

Now  application  is  made  for  a  commission  of  review. 

Which  was  objected  to  ;  for  that  though  commissions  of  review  had  frequently 
gone,  in  respect  of  sentences  relating  to  wills  in  Ireland,  that  was  because  the  law  here 
and  there,  as  to  them,  are  both  the  same,  but  it  is  not  so  in  respect  of  marriage. 

Lord  Chancellor.   By  the  32  H.  VIU.  c  38.  where  there  ia  issue,  a  marriage  shall 
1     Dot  be  set  aside  for  pree-contract ;  that  still  is  the  law  of  Ireland,  though  altered  here 
by  2    3  Ed.  VI.  c  23,  and  though  2  Ed.  VI.  is  repealed  by  1  P.  &  M. ,  yet  it  is  revived  by 
I    1  EEs.  c.  1/ 

I  But  though  the  law  be  different,  if  a  commission  should  go,  they  must  judge  by 
I     the  Irish  laws. 

I  A  commission  of  review  is  not  of  right,  but  gratuitous  and  discretionary  ;  that  it 
IS  BO  must  have  been  for  some  reasons,  to  re-examine  where  were  visible  hardships. 
The  only  end  aimed  at  here,  by  granting  the  commission,  is  to  bastardire  the  issue, 
vhich  shall  never  advise  the  king  to  do ;  if  there  had  been  no  issue,  had  been  very 
different ;  let  them  enjoy  the  good  fortune  of  their  legitimacy. 

[48]  Popping['s  Case}.   On  Bhodes's  Will. 
Commission  of  review  granted  pending  an  indictment  of  forgery  of  the  same  will. 

Sentence  was  had  for  the  will ;  and  after  Rhodes  was  indicted  for  forging  it ;  pend- 
ing which  indictment,  on  suggestion  of  subsequent  discoveries  as  to  the  forgery,  and 
(hat  the  sentence  was  wrong,  apply  for  a  commission  of  review. 

Which  was  opposed,  as  not  being  proper  till  after  the  trial  of  the  indictment,  for  it 
▼ould  be  disclosing  the  king's  evidence ;  and  if  sentence  should  be  had  against  the  will, 
might  influence  the  jury  on  the  indictment. 

On  the  other  side  it  was  said,  it  was  the  constant  course  to  grant  a  commission  of 
RTiev,  where  only  one  sentence,  or  where  one  of  the  delegates  dissents ;  and  it  would 
be  veiy  hard  to  have  the  commission  depend  on  the  success  of  the  indictment,  as  the 
law  is  Tery  tender  in  fixing  a  crime  on  a  particular  person  ;  but  in  the  Spiritual  Court 
the  only  question  will  be,  whether  it  be  forged  or  not. 

Chan^or.    Here  are  subsequent  discoveries,  and  they  say,  besides  that,  the  first 
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sentence  was  wrong.  The  cause  has  been  but  once  heard,  and  it  would  be  very  hard 
not  to  grant  a  commission  of  review ;  and  no  occasion  to  wait  the  issue  of  the  indu^ent, 
that  depends  on  its  own  circumstances  and  particular  niceties. 

On  apveal  may  bring  new  matter  ;  aliter  in  review,  unless  be  a  clause  to  receive  U. 
On  appeal  may  bring  new  matter,  but  in  review  must  proceed  ex  eitdem  acts,  unless 
there  be  a  clause  to  receive  new  matter,  which  was  added  here. 

Doubted  whether  should  not  pay  costs  of  the  trial  before  the  delegates,  as  in  granting 
a  new  trial :  but  Sir  Nathaniel  Floyd  informing  the  Court  that  it  is  never  doi»  on 
review;  nocosta. 

Lannot  v.  Lannoy. 

Husband  has  a  large  fortune  come  to  bim  in  right  of  his  wife,  part  of  which  was  in  the 
stocks,  which  he  has  transferred  to  himself  and  his  wife  jointly ;  they  shall  survive 
to  the  wife. 

Mr.  Lannoy,  on  his  marriage  with  Mr.  Frederick's  daughter,  settled  £500  per  annum 
on  her ;  he  after  surrendered  some  copyhold  e8tat«8  to  the  use  of  his  will  which  be 
made,  and  gave  the  copyhold  to  bis  wife ;  her  father,  a  freeman  of  London,  died,  whereby 
she  became  [49]  intitled  to  one  fifth  of  one  third  of  his  personal  estate ;  and  £1500 
was  reported  due  to  Mr  Lannoy  in  right  of  his  wife.  Several  specific  securities  were 
transferred  to  him  and  her  jointly ;  Mr.  Lannoy  after  levied  a  fine,  and  made  a  new 
settlement,  and  increasd  her  jointure  £300  per  annum,  but  never  altered  his  will 
Bill  was  brought  to  make  the  securities,  which  were  transferred  to  the  husband  and 
wife,  part  of  the  personal  estate  of  the  husband. 

Chancellor.  The  settlement  is  a  revocation  of  the  will,  for  such  lands  aa  are  oom- 
priaed  in  it ;  but  the  copyhold  is  not,  and  therefore  passes  by  the  will. 

The  stocks  undoubtedly  belonged  to  the  husband ;  the  only  question  is,  whether 
he  has  not  done  something  to  alter  that  A  husband  may  purchase  to  himself  and  his 
wife  ;  here  he  takes  to  himself  and  his  wife,  which  is  the  same  thing  ;  there  is  a  con- 
siderable accession  of  fortune  to  the  husband ;  and  as  this  came  by  her,  it  would  be 
very  hard  by  equity  to  take  from  her  what  the  law  gives  her.  So  for  so  much  of  the  bill 
as  sought  to  make  the  stocks  in  their  joint  names  the  estate  of  the  husband,  to  be  dis- 
missed. 

Turner  v.  Turner. 

SiApaena  for  costs  may  be  taken  out  either  against  the  infant  or  prochein  amy. 

Infant  brought  a  bill  by  his  prochein  amy ;  a  tml  at  lav  was  directed,  in  which 
was  nonsuit,  and  the  bill  dismissed  with  costs. 

The  register  informed  the  Court,  that  the  course  in  such  cases  is  to  give  costs 
generally,  but  may  have  a  su&pcena  against  either. 

Eldred  v.  Child. 

Aug.  7.  1725.  [On  apfetd  from  the  BoUs.] 

A  will  was  suggested  to  have  been  burnt,  and  that  examined  in  the  Spiritual  Court, 

will  not  examine  into  it  here. 

Phoebe  Wallis,  being  possessed  of  a  personal  estate,  made  her  will  1723,  and  thereby 
gave  all  to  the  plaintiff  ;  the  will  was  destroyed  in  her  Ufetime,  and  after  died ;  plain- 
tiff insisted  it  was  done  by  the  defendant,  and  the  defendant,  that  it  was  done  by  the 
testatrix  ;  this  matter  was  litigated  in  the  Spiritual  Court,  and  administration  granted 
to  the  defendant,  as  next  of  kin.  Now  bill  is  brought  to  set  up  the  will,  as  being  a  fraud, 
for  which  can  have  no  remedy  in  the  Spiritual  Court,  as  have  no  transcript  of  it ;  and 
insisted,  that  if  it  was  destroyed  in  the  me  of  the  testatrix,  [50]  could  have  no  remedy 
there ;  aliter  if  after ;  and  cited  Swinbum,  263 ;  so  insisted  to  have  issue  directed  to  try, 
whether  it  was  destroyed  by  the  testatrix.  But  the  Chancellor  was  of  opinion  that  the 
Ecclesiastical  Court  had  jurisdiction,  and  have  no  occasion  to  come  here ;  for  if  it 
were  destroyed  by  tdie  defendant,  are  not  without  remedy,  for  might  bring  action. 
So  affirmed  the  decree. 
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WituaoN  r.  Dabbs^ 

Jk  Term.  SancL  Mich.  October  30, 1725. 

Decree  was  liad  by  default,  and  a  petition  for  rehearing ;  the  pei-son  in  po^ession 
of  the  decree  did  not  attend  at  the  rehearing ;  bill  diflmissed  with  costs  as  to  the  petitioner. 
Ante,  6. 

Macartb  c.  Gibson. 

Whether  executor  to  be  allowed  inters  for  money  paid  by  him  before  he  received 

any  of  the  testator's. 

Money  was  due  to  the  testatrix,  which  was  out  at  interest ;  the  executor  laid  out 
conaderable  sums  of  money  of  hie  own  in  payment  of  the  testatrix's  debts,  before  any 
money  came  to  his  hands,  as  he  suggested.  Decree  was  for  the  payment  of  the  money, 
Aod  that  he  should  have  all  just  alfowances  \  it  was  insisted,  he  should  have  interest 
for  the  money  so  laid  out. 

Chancellor.  If  interest  be  a  just  allowance,  Master  will  allow  it ;  if  not,  except 
to  his  report.  Though  I  will  not  say  that  in  no  case  executor  shall  have  interest  allowra, 
f^t  [51]  shall  be  extremely  cautious  of  doing  it,  for  money  expended  before  he  receives 
out  of  the  estate ;  for  I  very  well  see  the  consequence  of  it. 

The  Master  informed  the  Court,  that  he  never  allowed  interest,  unless  [there]  was  a 
particular  order  for  that  purpose.  So  the  Court  reserved  the  consideration  of  interest 
and  <T«ts  till  after  the  Master's  report. 

Thomas  v.  Puddlesburt. 

Nov.  9,  1725. 

A  long  Exchequer  annuity  deposited  in  a  person's  hands  as  a  security,  cuuld  not  be 
rabseribed  in  the  year  1720,  for  had  it  not  as  a  trustee,  but  for  a  particular  purpose. 

A.  had  a  long  exchequer  annuity  for  ninety-nine  years,  which  was  settled  on  the 
Kmband  for  life,  remainder  to  the  wife  for  life"  remainder  for  provision  for  children ; 
and  had  liberty,  by  decree  of  the  Court,  to  borrow  £300  on  it,  which  was  done,  and 
this  placed  in  B.  the  lender's  huids  as  a  security  till  payment  with  interest.  B.  sub- 
Ectibes  it  into  the  South  Sea  Stock  in  1720.  A.  brings  his  bill  for  a  reconveyance ; 
it  was  heldf  he  could  not  be  considered  as  a  trustee,  as  he  had  it  only  for  a  particular 
poipose,  and  had  no  authority  to  subscribe.  So  decreed  to  account  for  the  profits, 
and  to  reconvey  on  payment  of  principal,  interest,  and  costs. 

BlGHAimSON  V.  MlTCHEEJ^ 

Nov.  10,  1725. 

If  a  person  ansvers,  he  must  answer  the  charge  in  the  bill,  though  what  ho  answers 

might  have  been  good  by  way  of  plea. 

Bill  brought  to  set  aside  a  purchase,  and  to  have  a  discovery  of  the  site  and  profits 
of  the  estate.  Defendant  by  answer  insists,  that  he  is  a  purchaser,  and  that  he  is  not 
obliged  to  make  a  discovery  :  to  which  exception  was  taken  for  not  answering  ;  and 
that  exception  allowed.  In  support  of  the  exception  the  case  of  SU'phens  v.  Stephens, 
Wore  Lord  Macclesfield ;  bill  was  brought  for  a  discovery  of  the  rents  and  profits 
of  UL  estate,  which  he  claimed  by  will  from  a  common  ancestor :  defendant  says,  he 
IB  entitled  to  the  estate  ;  and  therefore  till  the  right  is  determined,  he  was  not  obliged 
to  ^ve  account  of  rents  and  profits.  Lord  Macclesfield  said,  this  might  have  been 
gwxl  by  way  of  plea,  but  having  answered,  must  answer  the  charge  of  the  bill.  So 
l*tely  the  case  of  Edtcards  v.  Freeman  ;  bill  brought  for  account,  the  defendant  contro- 
TOted  the  right,  and  said,  was  not  obliged  to  give  an  account  before  that  was  settled  ; 
ud  your  Lordship  was  of  opinion,  that  having  answered,  the  charge  of  the  bill  must 

answered.   So  lesolred  here.   (See  Floyer  v.  Sydenham,  ante  in  notis,  page  2.) 
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[62]  CI.ERKE  V.  Jackson. 

Settlement  before  mani^  in  bar  of  dower  and  thirds,  but  not  to  extend  to  houaehold 
goods ;  at  the  time  of  the  settlement  had  an  hospital,  and  household-goods  then ; 
of  these  shall  have  thirds.  But  the  decree  rerexsea  in  the  House  of  Lords. 

A  man  before  marriage  settles  £300  per  annum  on  his  wife,  in  bar  of  dower,  thiids 
at  common  law,  or  what  she  might  claim  by  custom  ;  provided  ^is  shaU  not  extend 

to  any  legacy  he  skcUl  give  her,  nor  to  all  or  any  household  goods,  or  utensils  of  household 
stuff,  plate,  jewels,  Unen,  &c.,  which  he  should  have  at  the  lime  of  his  decease. 

At  the  time  of  making  the  settlement  he  was  under  a  contract  with  the  commis- 
sioners of  the  navy,  to  take  care  of  wounded  sailors  ;  for  which  puj^Kwe  had  an  hospUl 
properly  furnished  for  that  use,  700  pair  of  sheets,  bedding,  dtc,  proportional,  all  which 
things  were  made  use  of  in  that  house,  and  nowhere  else. 

Wife  brings  her  bill  for  her  share  of  these  goods,  as  being  household  stuff,  and  her 
husband's  at  the  time  of  his  death,  so  clearly  within  the  description. 

To  which  it  was  answered,  that  though  these  things  are  within  the  letter  taken 
in  full  latitude,  yet  they  are  not  within  the  intention ;  whitdi  was  in  respect  of  such 
household  stuff,  which  he  employed  for  his  own  domestic  use,  and  not  in  the  way  of 
trade,  as  this  was  :  suppose  had  been  an  upholsterer,  these  words  would  canj  all 
his  stock  in  trade,  though  never  could  be  the  intention. 

But  the  Chancellor  declared — 

That  as  they  were  clearly  within  the  letter,  and  that  it  was  not  certain  what  was 
intended,  he  would  not  recede  from  the  words  ;  there  is  a  certainty  on  one  side,  and 
an  uncertainty  on  the  other ;  therefore  it  is  safest  to  follow  the  letter,  within  which 
they  are. 

So  decreed  for  the  wife — 

But  on  appeal  to  the  House  of  Lords,  this  decree  was  reversed. 

Webber  v.  Taylor. 
Nov.  15,  1725. 

Modus  to  pay  a  siun  of  money,  but  if  in  another  person's  huids,  money  or  ti^e  in 

kind ;  ill. 

Bill  was  brought  to  establish  a  modus,  which  was  laid  thus  :  for  pa^'ment  of  such 
a  sum  of  money,  but  if  in  the  hands  of  any  other  person,  to  pay  tithe  in  kind,  or  the 
money,  at  the  election  of  the  parson. 

Modus  not  to  be  estoMishea  without  trial,  if  desired.  [53]  ^^'Ord  ChaneeUor.  Wifl 
never  establish  a  modus  against  a  parson,  without  a  trial  at  law,  if  he  desires  it ;  but 
this  modus  is  clearly  ill,  for  a  modus  cannot  be  desultory. 

Blacklock  v.  Barkis. 
Nov.  17,  1725. 

If  mortgagee  lets  the  estate,  that  shall  be  alwa}'s  supposed  the  value,  unless  he  shows 

otherwise. 

If  the  mortgugnr  makes  proof  that  the  estate  was  tot  at  such  a  price,  while  in  the 
hands  of  the  mortgagee,  that  shall  be  deemed  the  rate  at  which  it  was  let  the  whole 
time,  unless  he  shows  the  contrary,  which  is  in  his  power,  as  being  let  by  him. 

Harnard  v.  Webster. 

Trustee  to  be  only  charged  for  actual  receipts  ;  mortgagee  for  what  he  had  or  might 

have  received. 

Trustee,  though  he  acts,  not  to  be  charged  as  a  mortgagee  for  what  he  had  or  might 
have  received,  but  only  for  his  actual  receipts ;  for  he  mig^t  have  moved  for  a  xeoaver. 
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Paxton['&  Case]. 

Puticular  charge  must  be  answeied,  and  not  generally  which  includes  that  particular. 

If  a  man  gives  a  general  answer,  and  a  particular  question  be  asked  which  is  in- 
cluded in  the  general ;  yet  he  must  answer  it  particularly,  else  it  may  be  demurred 
to,  for  that  may  be  a  matter  of  judgment.  A  man  is  not  obUged  to  answer  any  question 
vhieh  may  subject  him  to  a  penalty ;  any  thing  else  mateml  he  must. 


Huir  V.  Lord  Sat  and  Seal. 
Devisee  cannot  revive,  but  must  brmg  an  original  bill  in  nature  of  a  bill  of  revivor. 

Bill  of  partition  brought  by  several  persons,  one  dies,  who  devises  his  part  to  a  co- 
plaintiff,  and  makes  him  executor  ;  he  brings  a  bill  of  revivor,  to  which  it  was  demurred. 

Said  that  bills  of  revivor,  and  bills  in  nature  of  bills  of  revivor  are  very  different : 
aWllof  revivor  can  only  be  by'the  heir,  as  to  the  realty,  and  by  an  OTecutor,  or  adminis- 
trator, as  to  the  personalty  ;  on  bill  of  revivor  the  estate  continues  the  same  as  before 
abatement,  but  hiere,  in  case  of  a  devisee  who  ia  a  purchaser,  the  estate  is  altered,  [64]  and 
a  purehaser  can  never  revive ;  1  Ch.  Ca.  174.  And  an  answer  must  be  put  in,  and 
pubticatJon  pass,  though  possibly  may  have  benefit  of  orders,  <&c. 

Demurrer  allowed. 

But  leave  given  to  amend  the  bill,  and  revive  as  executor ;  and  an  original  bill, 
in  nature  of  a  bill  of  revivor  as  devisee,  was  thought  the  most  proper  method. 

Yates  v.  Compton. 

[S.  C.  2  P.  Wms.  308.  Followed,  Palmer  v.  Crawford,  1819,  3  Swans.  487. 
Distinguished,  In  re  Mabbett,  [1891]  1  Ch.  715.] 

Nov.  19,  1725. 

Devise  to  executors  to  sell,  who  renounce,  executors  need  not  be  made  parties. 

Devise  made  to  executors  to  sell,  and  the  money  thence  arising  to  purchase  an 
annuity  for  B.,  the  executors  renounce ;  bill  is  brought  against  the  heir  at  law,  to 
which  the  executors  are  not  made  parties,  which  was  made  an  objection  ;  but  it  was 
inswered,  the  estate  descends  to  the  heir  at  law,  and  he  is  only  a  trustee  to  the  use 
of  the  will,  since  the  executors  renounce :  so  no  occasion  to  be  parties :  and  so  was  it 

Thorn  v.  Pitt. 
De  Term.  Sand.  HiU.  Feb.  9, 1725. 
Ante,  p.  21.   Cumot  revive  for  costs,  though  taxed. 

Bill  was  dismissed  with  costs,  which  were  taxed ;  hill  of  revivor  was  brought  singly 
for  costs,  to  which  it  was  demurred ;  in  arguing  the  demurrer,  that  though  the  constant 
rale  be,  that  where  a  bill  is  dismissed  with  costs,  cannot  revive  for  that,  that  must 
pe  taken  to  be  where  they  are  not  taxed,  and  liquidated  to  a  [55]  sum  certain,  for  then 
It  becomes  a  duty  ;  and  though  the  bill  be  dismissed,  it  is  not  so  much  out  of  the  Court, 
but  the  party,  in  consequence  of  such  dismissal,  is  liable  to  the  process  of  the  Court 
Of  subpoena,  attachment,  dx. 

Chancellor.  It  is  a  rule  that,  unless  in  account,  where  both  parties  are  actors, 
cumot  revive  ;  I  know  no  instance,  where  re%'ivor  in  such  a  case  as  this ;  it  is  very 
wM,  but  the  rules  of  the  Court  must  be  observed. 

Demunrer  allowed. 
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Eakbstraw  V.  Bhbweel 

[S.  G.  2  Eq.  Gas.  Abr.  162,  601;  Mosel.  189;  2  P.  Wms.  511.  See  Bajak  Kis- 
hendatt  Ram  v.  Rajah  Mumtaz  Ali  Khan,  1879,  L.  R.  6  Ind.  App.  159  ;  KinamoM 
T.  Bouse,  1881,  17  Gh.  D.  104,-50  L.  J.  Chan.  486,-44  L.  T.  597,-29  W.  R.  627 ; 
Leiah  r.  Burnett,  1885,  29  Gh.  D.  235.  See  also  on  point  of  lapse  of  time,  Statute 
of  Limitations,  3  &  4  Wm.  4,  c.  27,  as.  16,  28.] 

De  Term.  Sanct.  Trim..  July  12,  1726.  [Rehearing.] 

If  mortgagor  continues  in  possession  of  any  part,  shall  redeem  the  whole. 

A  person  who  had  chambers  in  Gray's  Inn  mortgaged  them  in  1687,  but  continued 
the  possession  till  1 700,  at  which  time  an  order  of  the  Bench  was  made,  to  deliver  pos- 
session of  the  mortgaged  premises  to  the  mortgagee,  into  part  of  which  he  entered, 
but  as  to  other  part  the  mortgagor  continued  possession  till  1 708,  at  which  time  he 
died  (and  then  the  mortgagee  had  possession  of  the  whole),  leaving  the  plaintifi  an 
infant,  who  came  of  age  in  1714  ;  in  1721,  the  mortgagee  heioa  a  bencher,  got  eleven 
years  added  to  his  term  by  the  society.  Bill  was  brought  to  redeem  in  1726,  at  which 
time  mortgagee  ojEEered  £20  to  be  rid  of  the  plaintifE'a  claim. 

Decree  was  made  at  the  Rolls  to  redeem,  and  also  to  have  the  renewed  term  conveyed 
on  payment  of  the  consideration-money,  with  interest  from  the  time. 

[66]  It  was  admitted,  that  where  a  mortgagee  is  in  possession  twenty  years,  and 
no  interest  paid,  the  mortgagor  shall  not  be  admitted  to  redeem ;  but  where  he  is 
in  possession  of  any  part,  the  computation  of  that  time  shall  never  be  admitted  to 
affect  him,  but  only  from  the  time  the  mortgagee  was  in  possession  of  the  whole,  and 
shall  be  admitted  to  redeem  ;  and  not  only  the  mortgaged  term,  but  also  any  renewed 
term  shall  go  along  with  it ;  and  this  Gourt  has  gone  so  far,  that  if  a  trustee  or  mort- 
gagee gets  a  new  term,  after  the  old  one  be  actually  expired,  yet  it  shall  be  a  trust ; 
for  it  is  supposed  to  have  proceeded  from  having  had  the  ori^nal  term ;  and  though 
there  be  nothing  in  fact  in  having  a  tenant-right,  yet  as  such  regard  is  had  to  it  in 
the  estimation  of  the  world,  it  will  be  looked  on  as  the  occasion  of  the  lease. 

This  case  was  eudeavoiured  to  be  diilerenced  from  those  general  rules,  as  this  renewed 
term  was  granted  as  a  favour  on  the  foot  of  his  being  a  Bencher,  and  not  as  mortgagee ; 
and  the  plaintiff  was  utterly  incapable  of  having  it,  since  by  the  rules  of  the  Society, 
none  can  have  chambers  but  those  who  are  members  of  the  Inn. 

Lord  Chancellor  affirmed  the  decree. 

Nothing  is  more  clear,  or  a  more  established  rule,  than  that  if  the  mortgagor  is 
in  possession  of  any  part,  he  shall  be  admitted  to  redeem  the  whole ;  for  part  he  may, 
as  being  in  possession,  and  part  he  cannot  separatelv,  so  shall  the  whole ;  if  mortgagee 
be  in  possession  twenty  years,  and  no  interest  paid,  Uiere  shall  be  no  redemption  allowed. 
In  this  case  the  mortgagor  was  in  possession  of  part  till  1708 ;  from  1708  to  1714 
the  plaintiff  was  an  infant,  so  that  is  accounted  for ;  and  from  that  time  it  does  not 
amount  to  twenty  years  ;  then  as  to  the  renewed  term,  it  has  been  always  a  rule,  that 
such  renewals  are  to  be  redeemed  with  the  principal,  as  an  excrescence  out  of  it,  and 
to  go  with  it. 

And  though  the  plaintifi  by  the  rules  of  the  House  is  not  capable  of  chambers, 
it  shall  be  to  him  or  his  appointee. 

This  being  a  dispute  concerning  Gray's  Inn,  the  Chancellor  obliged  them  to  show 
that  the  Benchers  would  not  determine  the  matter,  but  had  given  leave  to  go  to  law ; 
this  regard  was  to  be  had  to  all  the  societies  of  law,  that  all  their  disputes  may  be  ter- 
minated among  themselves.  Lord  Keeper  Wright  refused  to  hear  a  cause  of  this 
nature,  and  sent  it  back  to  the  Benchers.  In  the  present  case  the  Gourt  determined 
the  right,  and  ordered  that  the  Benchers  should  settle  what  vaa  due  for  principal, 
interest,  and  costs,  and  to  take  account  of  the  several  receipts  and  allowances^ 

[Anonymous.] 
[57]  A(  the  Rolls. 

Money  left  to  trustees,  who  therewith  purchase  land,  this  shall  go  to  the  cestui  que 
trust,  having  declared  it  done  in  pursuance  of  the  trust. 

A  man  makes  his  will,  and  appoints  B.  «ecutor,  and  orders  certain  money  to 
be  laid  out  on  land  security,  for  the  benefit  of  C.   B.  calls  in  money,  and  therewith 


Digitized  by 


BBL  0A&  T.  Km,  BB. 


GRENON  V.  RAWSON 


221 


purchaflea  land,  which  he  says  was  done  in  pursuance  of  the  will ;  B.  dies,  not  leaving 
anetB  to  pay  his  owirdebts ;  the  land  thus  purchased  shall  be  for  the  use  of  C. 

Obknon  v.  Rawson. 

Oct.  19,  1726. 

Deed-poll  is  made  lor  an  annuity,  and  after  charges  his  estate  for  the  payment  of  it, 
he  shall  have  security,  and  not  restrain  the  deed-poll. 

A  man  makes  a  deed-poll  for  the  payment  of  an  annuity  of  £15  per  annum  ;  and 
after  by  his  will  subjects  alt  his  real  and  personal  estate  to  the  payment  of  it ;  grantee 

I  brings  bill  for  the  arrears,  and  to  have  part  of  the  estate  set  out  for  seciu-ity  for  the 
payment  of  it ;  to  which  it  was  demurred,  and  the  demurrer  overruled ;  and  decreed 

{  payment     the  arrears  with  coets,  and  that  the  Master  should  settle  the  security  for 

!  Uie  future  payment  of  it. 

Mr.  Mead  in  this  case  said  it  was  frequently  done ;  and  cited  Mr.  Trevor's  case, 
There  a  bond  of  the  penalty  of  £5000  was  given  for  the  performance  of  the  marriage 
contract ;  there  it  was  insisted,  they  should  abide  by  the  penalty ;  but  the  Court 
was  of  another  opinion,  and  decreed  the  completion  of  the  agreement ;  for  the  bond 
ns  not  given  as  a  satisfaction  for  that,  but  as  a  further  security  to  enforce  it. 

Hlmxxky  v.  the  Earl  of  Strafford,  administrator  cum  iestamento  annexo  of  Johnson. 

[S.  C.  2  P.  Wms.  373  ;  3  Eq.  Cas.  Abr.  579  ;  G  Bro.  P.  C.  630.   See  Burke  v.  Jorus, 
1813,  2  V.  &  B.  275  ;  In  re  Stepfuftus,  1889,  43  Oh.  D.  39.] 

Will  made  for  the  payment  of  debts,  those  barred  by  the  Statute  of  Limitations  shall 

be  paid. 

Sir  Henry  Johnson  owed  the  plaintifE  a  simple-contract  debt  in  the  year  1696. 
la  1719,  at  which  time  he  owed  several  other  debte,  he  made  his  will,  and  appointed 
ftU  his  just  debts  should  be  paid  out  of  his  personal  estate,  and  by  sale  of^  part  of 
his  real  estate.  The  defendant,  the  Earl  of  Strafford,  takes  out  administration  cum 
kslamento  annexe  ;  the  plaintiff  brings  his  bill  for  the  payment  of  this  debt,  to  which 
the  defendant  pleads  the  Statute  of  limitations. 

[58)  It  was  insisted,  that  the  plea  was  good,  for  that  the  law  extinguishes  the  debt ; 
sfto-  SEC  years  the  remedy  is  gone ;  and  a  right  without  a  remedy  is  an  abeurditv ; 
there  can  be  no  reason  to  suppose,  that  whm  he  orders  all  his  debts  to  be  paid,  that  he 
meant  to  call  those  debts  which  the  law  does  not  call  so.  Had  there  been  no  other 
deU  but  this  nominal  one,  or  had  it  been  particularly  named,  then  these  words  might 
have  compelled  the  payment  of  it ;  because  the  words  of  the  will  could  not  else  be 
satisfied  ;  out  here  they  may. 

E  contra.  The  debt  is  not  extinguished  by  the  Statute  of  Limitations ;  and  if  a 
trust  be  created,  it  sets  it  up  again ;  this  has  been  looked  on  as  the  constant  justice 
of  this  Court :  Salk.  154.  Though  the  remedy  be  gone,  the  duty  remains,  and  this 
vimits  of  a  plain  proof  ;  if  six  years  incur,  a  promise  after  will  make  him  liable,  which 

CfTes  that  the  debt  is  not  gone,  but  only  the  remedy ;  for  if  it  were,  there  would 
no  consideration  for  the  promise,  and  it  would  be  nudum  pactum  :  besides,  in  other 
cues  it  is  no  new  thing,  that  there  should  be  a  right  without  a  remedy ;  if  an  infant 
eoDtracts  a  debt  (not  for  necessaries),  if  he  promises  after  he  comes  of  age,  that  will 
nuke  him  liable.  There  was  a  case  before  Lord  Cowper  of  Stagers  v.  Welby,  in  which 
it  Tas  decreed,  that  a  debt  barred  by  the  statute  should  be  paid,  he  having  by  will 
ordered  all  his  debts  to  be  paid. 

h>rd  Chancellor.  The  statute  is  not  an  extinguishment  of  the  debt,  it  is  subsisting 
;  in  conscience,  else  it  could  not  be  set  up  by  a  promise  ;  if  there  be  a  promise,  it  is  not  as 
;  a  Dew  one,  but  a  re-continuance  of  the  old  ;  it  is  true,  as  to  the  manner  of  payment, 
i  that  cannot  be  altered  by  his  will ;  bond-debts  will  be  first  paid  (vide  Copvin  v.  Coppin, 
:  28) ;  and  if  in  such  a  case  as  this  (without  charging  the  real  estate),  if  tnere  had  been 
» le^ue  after  payment  of  debts  not  barred  by  the  statute,  these  would  have  a  right 
'   to  be  paid  after  those  which  were  not  barred.   I  have  no  difficulty,  but  you  may  look 
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into  the  case  of  Stagers  y.  Welby,  where  you  0ay  it  waa  pleaded.  And  after,  on  ezarain- 
ing  that  case,  it  waa  found  so  to  be. 


[69]  Bell  v.  Sperehan. 

De  Term.  Sand.  Mich.  October  24,  1726.  [Motions.] 

Receiver  commits  waste,  and  discharged  by  all  parties  concerned  in  interest ; 
attachment  will  not  go  for  so  doing. 

A.,  at  the  instance  of  all  parties  concerned,  was  by  the  Court  appointed  receiver; 
after,  in  the  midst  of  vacation,  he  commits  waste ;  all  parties  concerned  serve  him 
with  a  paper,  discharging  him  from  being  receiver  on  that  account ;  motion  for  attach- 
ment, for  turning  him  out  who  was  appointed  receiver  by  the  Court. 

Chancellor.  Though  the  general  proposition  may  be  true,  that  attachment  is  to 
go  where  a  person  appointed  receiver  by  the  Court  is  turned  out but  it  may  be  other- 
wise when  attended  with  these  drcumatances.   So  denied  the  motion. 

Teasdale  v.  Teasdalb. 
Oa.  26.  1726. 

Father,  supposing  his  son  tenant  in  fee,  stands  by  and  lets  his  son  make  a  settlement, 
whicli  he  had  not  power  of  doing  according  to  his  real  title ;  yet  shall  make  good  the 
settlement. 

A  son  who  was  only  tenant  for  life,  though  by  the  father  looked  on  to  be  tenant 
in  fee,  makes  a  settlement  on  liis  intended  wife  for  her  jointure  (in  which  was  a  covenant), 
with  the  knowledge  and  consent  of  his  father,  who  was  a  witness  to  the  deed ;  he 

saluted  and  wished  the  intended  bride  joy  :  the  marriage  was  had ;  the  son  dies,  and 
makes  his  wife  executrix,  leaving  a  personal  estate  of  the  value  of  £3000.  The' father, 
after  the  decease  of  the  son,  discovers  that  the  son  was  only  tenant  for  life,  and  that 
the  fee  was  in  himself  ,:  on  which  title  he  had  verdict,  and  judgment  at  law.  The  wife 
of  the  son  brings  bill  to  be  relieved. 

[BO]  For  the  plaintiff  it  was  sud,  that  a  multitude  of  cases  have  been  adjudged, 
that  where  a  party  is  privy  to  the  trimsaction,  he  shall  take  no  advantage  of  it ;  for  it 
is  a  fraud,  and  would  be  doing  an  innocent  person  an  injury  :  1  Vem.  136,  ffal^  v. 
Norton;  and  in  Lord  Macclesfield's  time,  Watts  v.  CresvnUt  a  purchaser  rdieved 
against  a  mortgagee  who  appeared  to  be  privy  to  the  purchase,  though  he  was  an  in&nt 

E  contra,  it  was  insisted,  that  this  case  was  very  different  from  the  cases  cited ; 
for  there  they  appear  to  have  been  cognizant  of  their  titles,  and  concealed  th«n,  but 
here  he  did  not  know  of  his  title,  and  therefore  cannot  be  said  to  conceal  it :  and  further 
in  this  case  it  appears,  that  the  father  had  another  estate,  which  he  knew  he  had  in  fee, 
for  the  settling  of  which  he  had  an  adequate  consideration ;  so  extremely  plain  he  would 
have  so  done  in  respect  of  this,  had  he  known  his  own  title. 

Lord  Chancellor.  I  shall  make  no  difference,  whether  he  knew  of  his  title  or  not 
at  that  time,  considering  the  near  relation  of  father  and  son  ;  it  is  plain,  it  was  thought 
the  son  had  the  fee  ;  and  had  it  been  known  it  was  in  ^e  father,  it  would  have  been 
insisted  on  that  he  should  have  joined,  else  the  marriage  would  not  have  been  had ;  as 
he  knew  of  the  settlement,  he  sluill  not  take  advantage  against  it 

Then  it  was  insisted,  that  she  should  be  obliged  to  have  recourse  to  the  covenant 
against  the  personal  estate  ;  and  that  it  would  be  very  hard  to  make  a  person,  suffer 
for  ignorance  of  his  title,  when  she  may  have  ample  satisfaction  against  the  personal 
estate  ;  whereby  equal  justice  will  be  done,  and  she  will  have  the  fruit  of  her  agreement 

But  the  Chancellor  said  he  would  complete  her  jointure,  for  that  was  what  was 
intended  to  be  had,  and  would  not  oblige  her  to  have  recourse  to  the  covenant. 

N.B.  By  the  settlement  the  husband  was  made  tenant  for  life,  and  the  wife  tenant 
in  tail,  which  the  Court  would  not  decree,  but  ordered  an  usual  jointure  to  be  made 
on  her ;  viz.  an  estate  for  life,  impeachable  of  waste. 
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liETHUUEK  V.  CaSTLEBIAIN. 
Oct.  27.  1726. 

On  IhU  for  a  trial  at  lavfor  the  bounds  of  a  manor,  each  side  must  gire  notes  of  the  bounds 
Uiey  clum ;  and  if  jury  find  Afferent,  to  be  indorsed  on  the  postea. 

Bill  brought  to  have  trial  at  law  for  the  bounds  of  a  manor. 

[61]  Mr.  Tcdbot  informed  the  Court,  that  in  the  case  of  the  Bishop  of  Durham, 
vhich  was  parallel  to  this,  it  was  ordered,  that  each  side  should  give  a  note  to  the  other 
of  what  each  claimed  as  their  bounds ;  and  if  the  jury  find  bounds  different  from  the 
Dots  given  by  either  side,  that  those  difierent  boundaries  should  be  indorsed  on  the 
fodm ;  and  so  it  was  ordered  here ;  only  it  being  a  trial  at  bar,  it  was  to  be  indorsed 
on  the  Ao&eos  corpus. 

Same  order  made  Nov.  4, 1 726,  between  Hughes  v,  Grajnes. 

BOBINSON  V.  SaVILE. 

[See  55  Geo.  III.  c.  192.  and  The  Wills  Act.  7  Wm.  IV.  &  1  Vict.  c.  26,  s.  3.] 

OcL  28, 1726. 

Person  mortgaged  a  copyhold  estate  for  the  payment  of  debts,  and  after  devises  his 
estate  for  payment  of  debts,  interest  was  paid  after  his  decease  ;  foreclosure  decreed. 

A  person  mortgaged  his  copyhold  estate ;  after  he  makes  his  will,  and  devises  his 
estate  for  payment  of  debts ;  the  interest  of  the  mortgage  was  paid  after  his  decease. 
KH  brought  for  a  foreclosure. 

Lord  Chancellor.  Though  a  devise  of  a  cojpyhold  is  void  at  law,  without  a  surrender 
to  the  use  of  his  will,  it  wilfpass  in  equity,  if  it  be  for  payment  of  debts  ;  but  that  is 
if  DO  third  peraon  be  injured ;  but  if  there  be  assets,  they  shall  be  first  applied ;  and 
here  by  the  payment  of  interest,  it  is  an  admission  there  are  assets ;  and  therefore  decreed 
a  foredoeure. 

Kebch  v.  Sahdford. 
[aC.  2Wh.&T.L.C.693.] 
Oct.  31, 1726. 

Lease  ol  a  market  devised  to  a  trustee  for  the  benefit  of  an  infant ;  lessor,  before  expira- 
tion of  the  lease,  refuses  to  renew  to  the  infant ;  trustee  takes  it  himself,  shall  be 
obliged  to  convey  to  the  infant,  and  account  for  the  profits. 

A  person  being  possessed  of  a  lease  of  the  profits  of  a  market,  devised  his  estate  to 
tmstee  in  trust  for  the  infant ;  before  the  expiration  of  the  term  the  trustee  applied 
to  the  lessor  for  a  renewal,  for  the  benefit  of  the  infant,  which  he  refused,  in  regard 
that  it  being  only  of  the  profits  of  a  market,  there  could  be  no  distress,  and  must  rest 
angly  in  covenant,  which  the  infant  could  not  do ;  there  was  clear  proof  of  the  refusal 
to  renew  for  the  benefit  of  the  infant,  on  wliich  the  trustee  gets  a  lease  made  to  himself. 
Bill  is  now  brought  to  have  the  lease  assigned  to  him,  and  to  account  for  the  profits, 
OQ  this  principle,  that  wherever  a  lease  is  renewed  by  a  trustee  or  executor,  it  snail  be 
br  the  benefit  of  cestui  que  use ;  which  principle  was  agreed  on  the  other  side ;  though 
radeflTDured  to  be  differenced,  on  account  of  the  express  proof  of  refusal  to  renew  to 
the  infant 

[62]  Lord  Chancellor.  I  must  consider  this  as  a  tnist  for  the  infant ;  for  I  very 
well  see,  if  a  trustee,  on  the  refusal  to  renew,  might  have  a  lease  to  himself,  few  trust- 
tstates  would  be  renewed  to  cestui  que  use  ;  though  I  do  not  say  there  is  a  fraud  in  this 
case,  yet  he  should  rather  have  let  it  run  out,  than  to  have  had  the  lease  to  himself. 
Thk  may  seem  hard,  that  the  trustee  is  the  only  person  of  all  mankind  who  might  not 
hiTe  the  lease  :  but  it  is  very  proper  that  rule  should  be  strictly  pursued,  and  not  in  the 
kut  relaxed ;  for  it  is  very  obvious  what  would  be  the  consequence  of  letting  trustees 
have  the  leaae,  on  refusal  to  renew  to  cestui  que  use.   So  decreied,  that  the  lease  should 
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be  assigned  to  the  infant,  and  that  the  trustee  should  be  indemnified  from  any  covenants 
compnsed  in  the  lease,  and  an  account  of  the  profits  made  since  the  renewal 

HUGHEB  V.  GaUES. 

By  custom,  with  consent  of  the  homage,  new  copies  may  be  granted ;  Q.  whether  good 

custom  without. 

In  this  case  it  was  admitted,  that  a  lord  by  custom  may  make  new  grants  of  part 
of  the  manor  to  hold  by  copy ;  and  a  case  was  cited  to  that  purpose. 

Lord  Chancellor.  In  the  case  cited  such  grants  were  made  witli  consent  of  the 
homage ;  the  question  here  is,  whether  there  be  a  custom  to  do  it  without  the  homage, 
and  that  must  go  to  law ;  and  then  it  will  be  by  them  considered,  how  far  a  custom 
to  make  such  grants,  without  the  homage,  be  a  good  custom, 

It  was  said.  Lord  Chief  Justice  Pemberton  had  a  copy  in  this  manor. 

Cole  v.  Buhnet. 
Nop.  7, 1726. 

HQ  by  executor  dismissed  with  costs  out  of  assets ;  which,  i£  deny,  to  be  examined  on 

interrogatories. 

Executor  brings  a  very  frivolous  bill,  which  was  dismissed  with  costs  out  of  aaaets ; 
ordered  to  be  examined  on  interrogatories,  if  deny  assets.  So  done  in  another  cause 
the  next  day. 

[63]  GiDSON  V.  SCUOAIIOBE. 

[S.  C.  2  Eq.  Caa.  Abr.  773 ;  Mosel.  7 ;  Dick.  45.  See  AU.-Gen.  v.  AOe^ry,  1887.  L.  B. 

12  App.  Cas.  682.] 

7.  1726.] 

Person  obliged  to  lay  out  trust-money  to  be  settled  on  herself  for  life,  remainder  to 
the  heirs  of  A. ;  she  buys  lands  not  of  the  value  of  the  trust-money,  and  devises 
those  lands  to  B.,  who  is  heir-at-law  to  i4.,  and  also  her  own  right  heir ;  and  gives 
several  legacies,  which  could  not  be  paid  if  the  devise  were  not  to  be  taken  as  part 
satisfaction  ;  and  for  that  reason  so  decreed. 

Mrs.  Scudamore  in  the  year  1699,  leaves  to  Mrs.  Prince  the  sum  of  £8784  in  trust 
to  be  by  her  invested  m  lands,  and  to  settle  the  same  on  herself  for  life,  and  then  to 
the  heirs  of  Lord  Scudamore  ;  a  decree  was  had  against  Mrs.  Prince,  to  lay  out  the 
money  in  lands,  and  to  settle  the  same  according  to  Mrs.  Scudamore's  will  in  1699. 
Mrs.  I^ce  purchases  lands  to  the  value  of  £330u  and  makes  her  will,  whereby  she 
devises  to  Miss  Scudamore  (who  is  heir-at-law  to  Lord  Scudamore),  and  her  neirs, 
this  land  which  she  had  purchased,  and  gives  several  legacies,  and  devises  all  ber  personal 
estate  also  to  Miss  Scudamore,  after  payment  of  her  debts  oud  lc^;aciee. 

Miss  Scudamore  was  heir-at-law  also  to  Mrs.  Prince  ;  the  question  here  was,  whether 
this  estate  purchased  and  devised  of  the  value  of  £3300  should  be  considered  as  part 
of  the  trust-money  of  £8784  ;  if  it  should,  there  would  be  assets  sufficient  to  pay  the 
legacies  else ;  so  whether  this  is  to  be  considered  as  a  particular  devise,  or  a  devise 
in  satisfaction  of  the  trust. 

That  it  should  be  considered  as  in  part  satisfaction  of  the  trust,  it  was  argued,  that 
it  is  the  constant  justice  of  this  Court,  that  if  a  father,  who  is  obliged  to  settle  lands, 
suffer  lands  of  equal  value  to  descend,  it  shall  be  deemed  to  be  as  a  compl^on  of  the 
settlement,  uid  done  in  satisfaction  of  it ;  here  Mrs.  Prince  leaves  this  estate  which 
cost  £3300  to  the  same  person,  and,  in  the  same  manner  as  she  was  prescribed  to  do 
it.  It  is  the  intent  of  the  person  who  makes  a  will,  that  every  part  of  it  should  take 
efEect ;  which  cannot  be  here,  unless  it  be  in  part  satisfaction  of  the  trust  which  she 
was  obliged  to  perform  :  here  Miss  Scudamore  is  Mrs.  Prince's  heir-at-law,  and  if  it 
had  not  been  devised  to  her,  she  woiild  have  had  it  without  the  will ;  so  by  ^ving 
it  her,  must  be  taken  to  bo  a  satisfaction  of  what  she  was  obliged. 
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On  the  other  hand  it  was  said,  this  cannot  be  said  to  be  a  satisfaction,  because  satis- 
faction  must  be  to  go  in  the  same  way  as  the  thing  to  be  satisfied ;  the  will  is  to  have 
it  settled  on  the  right  heirs  of  Lord  Scudamore,  this  is  to  the  heirs  of  Miss  Scudamore ; 
and  though  Miss  Scudamore  is  right  heir  to  him,  yet  it  may  so  happen  that  the  right 
heir  of  Wss  Scudamore,  may  not  be  right  heir  to  Tjord  Scudamore ;  [64]  ^^i*  under 
tbe  will  of  Mrs.  Prince  it  may  go  to  the  heirs  of  the  part  of  the  mother  ;  and  what 
is  a  satisfiaction  must  exactly  square  with  the  cooditionH  of  the  thing  for  which  it  is 
to  be  a  compensation. 

There  is  no  proof  of  its  being  purchased  with  the  trust-money. 

Lord  Chancellor.  We  will  take  it,  it  is  not  bought  with  the  trust-money.  The 
ease  is,  a  person  under  obligation  to  lay  out  money,  and  to  settle  the  estate  on  herself 
for  life,  and  the  fee  on  the  defendant,  devises  an  estate  to  her  in  fee,  which  is  the  estate 
she  was  to  have  conveyed  to  her  ;  for  her  estate  for  life  ceased  by  her  death  ;  as  it  will 
be  impossible  to  make  good  the  legacies  left  by  her  will,  unless  the  estate  be  taken 
to  be  given  in  part  of  the  trust,  equity  should  construe  it  so ;  else  she  would  be  incon- 
sistent to  give  legacieB  which  oould  not  be  pud ;  it  would  be  to  suppose  her  to  act 
in  an  illusory  manner  in  the  most  serious  act  of  her  life.  That  the  will  may  be  satisfied, 
I  must  take  this  designed  as  part  satisfaction.  Beodes,  as  Miss  Scudamore  is  her 
lidr-at-law,  it  seems  to  speak,  that  as  she  left  it  her  by  devise,  that  it  was  her  intent  to 
satisfy  part  of  the  trust ;  for  if  she  had  intended  it  as  a  bounty,  it  would  have  had 
thateffect  if  she  had  made  no  devise  at  all.  We  do  not  always  here  consider  what  thestrict 
intent  of  the  party  was,  but  consider  what  is  equitable  and  just ;  and  then  suppose 
the  party  meant  that,  and  so  decree  it ;  else  I  am  sure  nine  in  ten  of  our  decrees  could 
not  be  supported  ;  if  this  be  not  considei'ed  as  a  part  satisfaction  of  the  trust,  the  will 
cannot  be  performed,  and  for  that  reason  must  be  taken  so  to  be  ;  there  are  a  thousand 
cases  in  this  Court,  where  the  leaving  a  person  a  legacy,  to  whom  money  is  due,  is 
a  satis&ction ;  and  that  is  this  case.  Whether  she  taken  aa  heir  to  Lord  Scudamore. 
or  to  her  and  her  heirs,  will  be  the  same  thing  as  to  this. 


[Anonymous.] 

Under  pretext  of  seising  bankrupt's  ejects,  got  him  taken  in  an  action ;  it  is  an 
abuse  of  the  process  of  the  Court. 

Two  persons  having  authority  to  seize  the  effects  of  a  bankrupt,  broke  open  a  closet, 
vhere  the  bankrupt  was,  to  search  for  them ;  two  officers  came  soon  after  them  and 
took  him  in  an  action,  and  threw  him  into  the  Counter,  where  he  was  served  with 
several  other  actions  in  custody ;  it  was  ordered  that  they  at  tlieir  own  costs  should 
procure  him  to  be  discharged  out  of  custody,  or  to  stand  committed,  being  an  abuse 
of  tiie  process  of  the  Court. 


[65]  Gardiner  v.  Painter. 

Nov.  12, 1726.  [Appeal  from  the  RoUe.] 

Mortgagor  makes  a  settlement  of  the  mortgaged  premises  after  marriage,  and  after 
mortgages  again,  the  second  mortgagee  having  notice  of  the  jointure ;  yet  the 
jnnture  being  voluntary  is  v<M  as  to  him,  being  a  purchaser. 

A  man  who  had  mortgaged  his  estate  marries ;  after  marriage  makes  a  settle- 
ment on  his  wife  of  the  mortgaged  estate,  which  was  recited  to  be  in  consideration 
of  a  portion  paid ;  and  then  he  mortgages  it  a  second  time ;  it  appeared,  that  the 
seeond  mortgagee  had  notice  of  the  jointure  at  the  time  of  the  mortgage.  Thm 
*ne  no  articles  previous  to  the  settlement,  nor  any  money  proved  to  be  paid  after 
muriage. 

She  brings  her  hill  to  be  let  into  her  jointure,  on  payment  of  one-third  of  the  money 
doe  on  the  first  mortgage,  without  bang  obliged  to  redeem  the  second  mor^;age, 
u  having  had  notice  of  the  jointure. 

i       Decree  at  the  Bolls,  that  she  should  not  be  let  into  her  jointure,  without  redeem- 

I  ingbotb. 

I  In  support  of  the  decree  it  was  said,  ^is  is  a  settlement  after  marriage,  and  volun- 
!        C.  v.— 8 
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tary ;  and  therefore  by  all  the  rules  of  law  and  equity  it  is  fraudulent  agunst  purchasers, 
be  the  purchase  with  or  without  notice ;  to  which  the  Chancellor  said,  to  dispute 
that  is  to  debate  whether  two  and  two  make  four. 

On  the  other  side  it  was  said,  the  jointure  was  made  in  consideration  of  a  portion, 
and  therefore  for  valuable  consideration ;  a  settlement  may  be  made  after  marriage, 
and  not  be  fraudulent  against  purchasers ;  as  if  a  marriage  be  had,  and  after  a  sum 
of  money  is  paid,  and  a  settlement  made  in  comideration  of  that,  it  will  be  good. 

Lord  Chancellor.  That  would  be  as  a  new  agreement  for  a  valuable  consideration, 
and  for  a  sum  of  money  to  which  he  had  not  been  entitled  unless  he  had  consented 
to  the  making  such  a  jointure,  and  would  be  good  against  purchasers ;  but  if  he  makes 
a  jointure  in  consideration  of  money  which  he  was  then  entitled  to,  it  is  voluntary ; 
and  it  can  never  be  a  question,  whether  a  voluntary  settlement  be  good  against 
purchasers. 

Decree  affirmed. 

[66]  Dr.  Bbtesworth  p.  Dean  and  Ghafter  of  St.  Paul's. 

[S.  G.  2  £q.  Gas.  Abr.  26 ;  1  Bro.  P.  G.  240.   See  Tailby  v.  Official  Beceiter, 

1888, 13  App.  Cas.  552.] 

Nov.  16, 1726. 

Lease  made  before  disabling  statute  of  13  Eliz.,  with  covenant  to  renew  for  ninety- 
nine  years,  shall  not  be  obliged  to  renew  for  the  term  allowed  by  the  Act. — But  thia 
reveraed  in  the  House  of  Lords. 

In  the  tenth  year  of  Queen  Elizabeth,  the  Dean  and  Chapter  of  St.  Paul's  made 
a  lease  to  the  Master  and  Fellows  of  Trinity  Hall  in  Cambridge,  of  the  land  on  which 
Doctors  Commons  is  now  built,  for  the  term  of  ninety-nine  years,  to  commence  after 
the  expiration  of  a  lease  then  in  being,  in  trust  for  the  Doctors  in  Commons,  under 
the  yearly  rent  of  £5  and  the  Doctors  giving  their  advice  to  the  Dean  and  Chapter 
gratis,  and  new  building  the  houses  and  residence  of  the  Doctors  there.  In  the  lease 
there  was  a  covenant  for  renewal  for  ninety-nine  years,  on  surrender  of  the  old  lease, 
and  payment  of  £20,  in  which  future  renewed  lease  there  was  to  be  the  like  covenant 
of  renewal  on  surrender  toties  qjtoties.  Afterwards  the  Act  of  13  &  14  Efis.  was  made, 
by  which  ecclesiastick  bodies  are  restrained  from  making  leases  in  corporation  or 
market-towns  for  above  forty  years.  The  houses  were  burnt  down  in  the  great  fire 
1666,  and  under  the  act  for  settling  of  property  the  lease  renewed.  The  lease  being 
now  near  expiring,  bill  is  brought  on  behalf  of  the  Doctors  in  Cpmmons,  against  the 
Master  and  Fellows  of  Trinity  Hall  in  Cambridge,  to  oblige  them  to  surrender  up  the 
lease  to  the  Dean  and  Chapter  of  St.  Paul's,  and  to  procure  a  lease  from  them  for  forty 
years  in  trust,  and  with  the  same  covenants  as  in  the  former  lease. 

This  case  was  argued  16th  Nov.  1726,  after  the  Chancellor  called  to  his  asBistance 
Lord  Chief  Justice  Raymond,  his  Honour  the  Master  of  the  Bolls,  and  Bfr.  Justice 
Price ;  and  on  13th  March,  1726-7,  the  Court  delivered  their  opinion. 

It  was  argued  against  the  renewal,  that  this  was  an  entire  covenant,  and  could 
not  be  apportioned ;  l^e  Act  of  Parliunent  intervening  is  a  repeid  of  the  oovemutt. 
So  is  SalL  198. 

On  the  contrary  it  was  insisted,  that  the  Act  of  Parliament  is  not  a  total,  but  a 
partial  disability ;  and  even  at  law,  if  the  thing  iteelf  cannot  be  done,  it  shall  be  done 
as  near  as  the  persons  are  capable.  Litt.  Sect.  352.  So  here,  though  the  covenant 
be  for  a  lease  of  ninety-nine  years,  and  the  Act  incapacitates  them  from  making  a 
lease  for  above  forty,  yet  equity  will  interpose,  and  oblige  them  to  do  what  is  reasonable ; 
that  is,  comply  with  their  covenant  as  [67]  far  aa  is  in  their  power.  According  to 
the  rules  of  law,  if  mortgagor  does  not  pay  the  money  at  the  time,  the  estate  is  gone  ; 
yet  in  equity,  on  payment  of  principal  and  interest,  shall  be  admitted  to  redeem,  and 
that  is  the  mortgagor's  own  uiult.  Nothing  is  more  frequent,  than,  that  a  covenant 
may  be  abridged  by  consent ;  this  is  done  by  Act  of  Parliament,  in  which  every  one's 
consent  is  included.  There  are  many  cases  where  the  thing  contracted  cannot  be 
done,  yet  it  shall  be  done  as  far  as  possible ;  as  if  A.  has  a  power  to  make  leases  for 
twenty-one  years,  and  he  makes  a  lease  for  thirty-one,  this  is  certainly  a  vend  lease 
at  law ;  yet  in  this  Court  will  be  good  for  twenty-one  years.   1  Ohan.  Rep.  23,  Paiums 
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r.  Bowen.  Suppose  a  man  has  a  term,  and  agrees  to  assign  his  term  of  ninety-nine 
yean ;  when  it  comes  to  be  examined,  the  term  is  found  to  be  but  for  fifty  years ; 
yet  in  equity  he  shall  be  obliged  to  assign  tiiat  term.  As  to  the  caae  in  Salk.  189,  where 
it  was  lesolTed,  that  if  a  man  corenants  to  do  a  thing,  which  at  that  time  was  lawful, 
and  an  Act  of  iWliament  minces  it  unlawful,  the  oovenant  is  repeeJed ;  that  is  cer- 
tainly so ;  but  that  is  only  where  it  is  totally  imlawful ;  but  if  a  covenant  were  to 
deHver  ninety  quarters  of  wheat  in  France,  and  an  Act  of  Parliament  should  after  sav, 
no  one  shall  export  above  eighty,  he  would  be  obliged  to  deliver  eighty ;  for  should 
fulfil  his  covenant  as  far  as  is  in  his  power. 

Mr.  Justice  Price  was  of  opinion  no  lease  should ; 

The  Matter  of  the  BoilSy  tnat  a  lease  for  fort^  years  should  be  made ;  but  I  did  not 
hear  thnr  reasons. 

Lord  Chief  Justice  Raymond.  This  lease  was  in  its  original  creation  a  good  lease, 
u  if  made  any  other  perstm  who  had  the  whole  fee,  andmight  bind  themselves  by 
bmdg  and  covenants,  as  any  natural  persons  might  have  done ;  though  the  caae  qI 
Bishops  might  be  different,  because  they  could  not  do  so  without  their  Deuis  and 
ChapterB ;  but  Deans  and  Chapters  have  the  whole  fee,  covenant  would  lie  at  law ; 
but  nad  it  been  brought  at  law,  it  must  have  been  for  the  whole  term ;  it  has  been 
said,  that  omne  majm  continet  vn  se  minus  ;  but  the  rules  of  contract  must  be  observed, 
they  are  intire  and  cannot  be  apportioned  ;  they  must  be  intirely  destroyed,  or  intirely 
nitwisting.  1  And.  236,  pi.  252.  The  contract  he  has  entered  into  is  what  he  is  obliged 
to  perform,  and  Uut  (mly.    5  Go.  Ford's  case. 

[68]  If  &  person  makes  a  contract,  it  must  be  exactly  pursued,  or  shall  never  recover. 
If  a  person  were  to  contract  for  two  sorts  of  com,  if  he  lays  it  generally,  will  be  nonsuit. 
So  that  I  conchide,  before  ^e  Act,  covenant  coiild  not  have  been  brought  for  a  forty 
years  lease  ;  because  the  action  must  be  brought  on  the  covenant  made,  and  no  other, 
for  that  is  the  only  one  to  be  performed. 

Statutes  of  13,  14,  18,  &  43  Eliz.  by  the  preambles  and  mischiefs  recited,  are  long 
and  unreasonable  leases,  saving  to  any  lease  hereafter  to  be  made  on  surrender  of  a 
former  lease  ;  this  saving  was  of  absolute  necessity,  for  by  the  proviso  it  appears  there 
had  been  covenants  for  renewal ;  and  without  this  the  leases  to  be  made  after  the  Act 
could  not  have  been  for  longer  than  twenty-one  years,  and  the  former  covenants  could 
have  been  of  no  effect :  by  the  penning  of  the  statute  concurrent  leases  are  plainly 
admitted  of.  1  Yea  246.  All  these  statutes  are  to  be  construed  one  into  another. 
Hob.  269,  Crane  v.  Ta^or ;  for  which  case  see  Winch,  which  may  be  right,  but  not 
tot  the  reasons  asagned  in  Hob. 

Since  the  Statute,  I  am  of  opinion,  no  action  at  law  would  lie  for  the  breach  of  the 
eorenant ;  for  by  the  Statute  it  is  now  not  a  legal  covenant. 

There  are  cases,  that  leases  not  warranted  by  the  Statute  shall  be  good  while  the 
head  continuee ;  and  so  is  Go.  Littleton  ;  but  Hard.  326  is,  that  it  is  not  good  in  case  of 
corporations  aggregate ;  though  it  is  good  in  respect  of  sole  corporations,  as  bishops. 
I  cannot  concave  how  they  should  be  good  in  respect  of  corporations  aggregate,  during 
th«  continuance  of  the  head,  for  a  manifest  prejudice  may  thereby  arise ;  because,  as 
thft  members  of  the  corporation  are  fluctuating  and  changing,  other  persons  may  become 
members  during  the  continuance  of  t^e  lease,  who  were  not  concerned  in  making  it,  and 
woQid  have  been  intitled.  had  it  not  been  made ;  but  that  is  not  the  case  <A  corporations 

;  for  as  they  are  intitied  to  the  whole  profits,  nobody  can  suffer  but  the  person 
vho  made      lease,  and  he  has  no  reason  to  complain,  as  it  is  his  own  act. 

And  as  cannot  recover  at  htw  on  this  covmant,  for  that  very  reason  cannot  recover 
ia  equity. 

Where  damages  are  to  be  recovered  at  law,  for  the  breach  of  a  covenant,  equity  will 
wnpel  a  specific  execution  of  such  act,  for  the  not  doing  of  which  the  law  gives 
■luoages,  and  that  for  this  reason ;  as  an  adequate  compensation  is  to  be  made  on  the 
wrenant,  the  quantum  [69]  of  the  damages  may  be  very  uncertain ;  and  therefore  to 
Tserent  that  uncertunty,  equity  will  iniorce  a  specific  execution  of  the  thing. 

I  take  this  to  be  a  certun  clear  rule  of  equity,  that  a  specific  performance  shall 
nerar  be  c<Hnpelled,  f   Uie  not  doing  of  which  tne  law  would  not  give  damages. 

The  covenant  to  oblige  them  to  make  a  lease  for  ninety-nine  years  is  gcme ;  and 
"oiages  cannot  be  recovered  for  part  of  a  covenant ;  and  therefore  am  of  opinion 
^pity  cannot  interpose. 

£en2  Chancellor.   I  take  no  proposition  to  be  more  clear,  than  that  if  a  man  had 
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oorenanted  to  do  an  act,  which  by  an  Act  of  Parliament  made  afterwards  he  would  be 
disabled  from  doing,  that  works  a  release ;  but  were  there  any  doubt,  the  proviso  makes 
it  very  plain.  Can  it  be  said,  it  would  be  a  breach  of  covenant  not  to  do  a  thin^  which 
an  Act  of  Parliament  says,  when  done,  shall  be  vrad.  The  reason  why  specific  per- 
formances are  in  this  Court,  is,  because  the  lien  is  subsisting  at  law,  and  the  law  can 
only  give  damages,  which  may  not  be  adequate  ;  but  here  the  lien  is  gone  ;  this  cannot 
be  said  to  be  a  purchase,  for  a  purchase  is  where  it  is  mutual ;  this  is  only  to  renew  if 
leasee  pleases,  and  is  merely  a  personal  covenant ;  action  at  law  cannot  be  for  a  lease 
for  forty  years,  for  the  breach  must  be  assigned  according  to  the  covenant ;  and  to 
bring  it  for  forty  years  would  be  to  make  this  a  new  covenant.  And  I  cannot  oblige 
them  to  make  a  lease  for  forty  years.  Bill  dismissed. 
But  this  decree  was  reversed  by  the  Lords. 

[Anonthous.] 

Nov.  17. 1726.  [Ckatuellor.] 

No  new  relator  in  information,  without  consent  6l  the  AUomey-QeneraL 

Information  filed  in  the  name  of  the  Attorney-General,  at  the  instance  a  relator; 
no  other  relator  to  be  without  the  consent  of  the  Attomey-Gerieral. 

Burrows  v.  Jehikeau. 

[S.  C.  Mosel.  1  ;  2  Eq.  Cas.  Abr.  524 ;  2  Str.  733.    See  Ogden  v.  Saunders,  1827, 
13  Wheaton  (U.S.A.),  365 ;  Ellis  v.  M'Henry,  1871,  L  B.  6  C.  P.  234.] 

Nov.  22,  1726. 

Sentence  of  a  foreign  court  who  have  jurisdiction,  and  the  persons  are  within  it, 

is  conolufflve. 

Bill  of  exchange  was  drawn  in  London,  payable  by  A.  at  Legliorn,  who  accepted  it, 
and  was  indorsed  by  several  persons.  By  the  law  of  Leghorn,  if  the  drawer  fails  the 
acceptor  is  no  further  bound  to  pay  than  he  has  effects  [703  drawer's  in  his  hands ; 
to  which  purpose  there  was  sentence  in  the  Court  of  Leghorn,  which  was  read  here  ; 
the  acceptor  came  into  England,  and  action  was  brought  against  him ;  injunction 
was  had ;  and  now  bill  brought  to  make  the  injunction  perpetual.  In  support  of  the 
injunction  it  was  said,  that  the  law-merchant  was  an  universal  law,  that  it  extends  to 
all  trading  people,  and  not  to  be  circumscribed  by  local  or  municipal  laws ;  and  if  it 
were  not  so,  it  would  be  destructive  to  trade  and  commerce,  that  the  acceptor,  on  whose 
credit  others  indorse  or  take  the  bill,  should  not  be  liable  :  but  it  appears,  by  the  de- 
positions of  several  eminent  merchants,  that  it  is  not  the  law  of  Leghorn  ;  but  if  it 
were  so,  that  may  be  taken  advantage  of  at  law,  and  be  only  a  conditional  acceptance. 

To  which  it  was  answered,  that  where  a  foreign  Court  has  jurisdiction,  and  the 
persons  are  within  it,  the  sentence  of  that  Court  must  bind  ;  and  by  that  particular 
must  he  guided  without  regard  to  what  the  law  is  in  other  places. 

Lord  Chancellor.  Here  is  a  sentence  by  a  proper  Court  who  have  jurisdiction  of 
the  cause,  and  the  persons  are  within  it.  I  can  have  no  regard  to  what  merchants 
say  is  the  law  of  Leghorn,  since  I  have  the  sentence  of  the  Court  here,  by  which  I  do 
think  myself  bound.  I  remember  in  some  of  the  reports  in  Charles  2nd's  time,  a  man 
killed  another  in  Portugal,  and  was  indicted  for  it  here  on  the  statute  ;  he  pleaded  a 
trial  and  acquittal  there,  and  held  a  good  bar.  [That  case  is  cited  3  Mod.  1 94.]  There 
are  many  cases  in  Roll's  Abridgment,  of  sentences  of  foreign  admiralties  carried  into 
execution  here  ;  had  I  been  to  try  it,  I  should  have  admitted  it  as  evidence.  I  remember 
when  I  was  Recorder  of  London,  I  asked  Lord  Chief  Justice  Holt,  whether  I  should 
oblige  them  to  plead  a  sentence  of  a  foreign  admiralty,  or  admit  it  to  be  given  in  evidence  ; 
he  said,  whatever  defeats  the  promise  may  be  given  in  evidence  on  Twn  assumjmi.  It 
is  every  day's  experience,  if  sailors  bring  action  for  their  wages,  a  sentence  in  the  admir- 
alty will  conclude  them  ;  because  the  Court  had  a  proper  jurisdictitHi,  and  they  have 
mibde  their  election  :  I  should  think  it  a  proper  defence  at  law,  but  different  men  may 
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baT6  diffwent  opmions ;  there  may  be  little  niceties  and  formal  objections  at  law ; 
hare  we  ccxae  to  uie  real  ju^ice  of  the  case.   So  perpetual  injunction,  but  without  costs. 

[71]  TOWNSEND  fJ.  LaWTON. 

[S.  C.  2P.  Wms.  379.] 
Trustee  not  compelled  to  sufEer  recovery,  unless  for  marriage,  and  to  re-settle  the  estate. 
Bill  brought  to  compel  a  trustee  to  suffer  a  recovery. 

Lord  Chanedlor.  In  Winnington's  case  it  was  tkine  on  account  of  marriage,  and 
to  re-setde  the  estate,  in  the  same  manner,  which  I  would  also  do ;  but  this  is  for  an 
aHenation,  so  on  quite  different  foundations ;  I  will  not  take  away  the  remainder-man's 
chance,  let  the  trustee  do  it,  or  let  it  alone. 

Duke  of  Devonshire  v.  AtkinSi 
[S.  C.  2  P.  Wms.  381.] 
Nov.  25, 1726. 

Aaron  Einton  had  a  lease  for  three  lives  from  the  Bishop  of  London,  which  he 
assigned  to  trustees,  to  renew  out  of  the  rents  and  profits  toties  qaoties,  and  that  he 
should  receive  the  profits  during  his  life ;  and  then  settled  on  several  other  persons  for 
]ife,  and  after  to  his  own  executors  and  administrators ;  he  after  became  receiver  to 
the  Duke  of  Devonshire,  and  became  indebted  to  him  by  simple  contract ;  and  after 
makes  his  will,  and  devises  this  leasehold  estate ;  a  bill  was  brought  before  Lord  Chan- 
oellor  Cowper,  3  Geo.  I.,  who  decreed  the  lease  should  be  considered  as  personal  assets, 
and  nibiect  to  the  Duke's  debt,  which  case  and  resolution  is  in  2  Vem.  719,  but  the 
deriseeB  not  being  made  parties  to  that  decree,  the  same  question  is  now  in  dispute. 

It  was  insisted,  that  before  the  Statute  of  Frauds  this  was  a  descendible  freehold, 
and  the  heir  considered  as  a  special  occupant,  and  not  liable  to  simple-contract  debts. 
This  is  a  freehold  lease ;  and  notwithstanding  the  words,  "  to  his  executors  and  ad- 
ministrators," the  estate  is  the  same,  and  shall  go  according  to  the  legal  limitation,  tiz. 
to  his  heirs,  and  the  trust  created  should  be  conformant  to  the  estate  concerning  which 
the  trust  was. 

The  Statute  of  Frauds  gives  power  to  devise  an  estate  pur  autre  vie  ;  if  no  devise 
had  been,  it  had  gone  to  the  heir  as  special  occupant,  and  not  subject  to  umple-contract 
debts ;  and  the  power  given  by  the  statute  to  devise  is  making  the  devisee  a  special 
occupant ;  for  it  is  a  particular  deognation  who  shall  be  so,  and  therefore  as  such,  not 
to  be  liable  to  simple-contract  debts. 

[72]  Lord  Chancellor.  This  is  not  within  the  statute,  because  it  is  a  trust ;  it  is  in 
trust  to  him  for  his  executors  and  administrators,  and  that  must  be  a  personal  estate  ; 
it  is  in  nature  of  a  special  occupancy  in  the  hands  of  the  executor  ;  being  a  trust  for 
him  and  his  executors,  and  therefore  not  within  the  statute. 

Sodeereed,  as  Lord  Cowper  had  done  before,  to  be  liable  to  the  debtB. 

BnjBON  V.  Saumdebs. 

]  De  Term.  Sand.  Mich.  Oct.  26, 1727.   [In  the  Ex<^quer.] 

Legacy  to  bear  interest  from  a  year  after  the  death  of  the  testatw. 

A  l^cy  was  left  to  an  infant,  the  testator  having  a  great  deal  of  money  in  Bank- 
rtock,  the  executor  was  residuary  l^atee ;  the  bill  was  brought  for  the  legacy,  and 
question  was,  whether  it  should  bear  interest,  and  from  what  time. 

Chief  Baron  PengeUy,  and  HaU,  Baron.   It  is  a  certun  rule,  that  where  the  fund 
j     >  certain,  aa  when  charged  on  land,  it  shall  bear  interest ;  because  it  plainly  appears 
I     the  rents  are  received  ;  so  the  fund  on  which  it  is  charged  produces  a  profit  here  ;  it  is 
eqaallv  certain,  and  therefore  should  bear  interest,  Salk.  415 ;  Small  v.  Dee ;  and 
!     should  be  from  the  testator's  death. 

1  But  this  was  opposed  by  Carter  and  Comings,  Barons  ;  that  it  should  only  bear  inter- 
I     ert  from  a  year  after  the  testator's  death  ;  for  as  legacies  are  to  be  paid  after  debts. 

the  executor  has  that  time  to  inquire ;  till  which  are  not  payable,  so  not  to  bear  interest ; 

to  vhich  it  was  agreed. 
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[731  A  difference  was  offered  to  be  made,  that  as  this  was  a  legacy  to  an  infuit, 
it  could  not  be  safely  paui,  and  therefore  BhoukL  not  bear  intereet. 

To  which  it  was  answered  hy  the  GhUf  Baron,  that  it  might  be  safety  pud  into  the 
hands  of  an  infant,  having  proper  evidence  of  the  payment,  as  in  Wentworth,  Exec.  313. 
And  per  Carter ;  may  be  paid  into  tJie  hands  of  the  guajrdian,  having  evidence ;  but 
if  takes  security  from  the  guardian,  which  should  prove  defective,  there,  as  does  not 
rely  on  the  security  the  law  gives,  must  depend  on  that  taken  at  his  peril. 

HORN&LY  V.  HORNSLY. 

De  Term.  Sonet.  Trin.  July  2, 1729.  [Chancdlor.] 

Where  legacies  are  left  to  two,  with  a  survivor  in  case  of  death  ;  if  one  dies  in  the 
life  of  the  testator,  the  l^acy  is  not  lapsed,  but  shall  survive. 

A  man  makes  hie  will,  and  gives  £600  to  his  son  John,  to  be  paid  with  all  convenient 
s^eed ;  and  gives  £500  to  his  son  Gemrge,  to  be  paid  in  convenient  time ;  and  af^cxnts 
his  real  estate  to  come  in  aid  of  the  personal ;  and  goes  on  and  says. "  But  in  case 
of  my  Bfud  sons  happen  to  die  before  they  have  received  all,  or  any  part  of  their  legacy, 
then  the  remaining  sum  or  sums  shall  go  and  be  paid  to  the  survivor." 

One  of  the  l^atees  died  in  the  life  the  testator.  Bill  is  brought  by  the  survivor 
for  the  legacy  left  to  the  deceased. 

In  this  case  there  was  no  defence. 

The  Atlomey-General  said,  it  had  been  frequently  determined,  that  if  a  legatee 
dies  in  the  life  of  the  testator,  uid  there  be  a  survivor  created,  it  shall  not  be  considered 
as  [74]  lapsed,  becaun  there  was  a  survivor  created,  but  be  looked  on  as  an  immediate 
devise,  and  the  Burviv(ff  shall  receive  both. 

And  so  it  was  decreed. 

It  was  insisted,  as  it  was  charged  on  land  which  produced  profit,  should  bear  interest 
from  the  testator's  death. 

Chancellor.  The  testator  has  prevented  that,  by  appointing  it  to  be  paid  in  con 
venient  time.   So  must  bear  interest  only  from  the  usuai  time  of  payment  of  legacies. 

Baker  v.  Rogers. 
July  3,  1 729.  [Chancellor.] 

One  tenant  of  a  manor  cannot  bring  bill  to  quiet  him  in  a  customary  right 

which  is  common  to  the  other  tenants. 

Bill  brought  by  one  tenant  of  a  manor,  suggesting  a  custom  for  the  tenants  of  the 
manor  of  A.  (of  which  he  was  one)  to  cut  turfs  in  the  manor  of  B.  To  quiet  him,  and 
to  have  issue  directed  as  to  the  right,  was  the  ond  of  the  bill. 

SdicUor-General  for  the  defendant. 

The  bill  is  totally  improper  and  inconmstent  with  the  nature  and  end  of  such  bills, 
which  is.  that  where  several  persons  have  one  and  the  same  right,  in  which  they  are 

disturbed,  on  application  to  this  Court,  to  prevent  multiplicity  of  suits,  to  which  each 
of  them  are  entitled  to  on  their  several  rights,  issues  will  be  directed,  and  one  or  two 
determinations  will  establish  the  right  of  all  parties  concerned  on  the  foot  of  one  common 
interest ;  but  in  all  those  bills,  either  all  parties  join,  or  a  determinate  number  in  the 
name  of  themselves  and  the  rest  prefer  a  bill ;  but  in  this  case  only  one  person  brings 
the  bill  on  the  general  right,  and  not  on  the  foot  of  any  particular  distinct  right :  these 
kind  of  applications  were  admitted  to  prevent  fflcpense  and  multiplicity  of  suits  ;  and 
if  this  method  should  take  place,  would  be  liable  to  as  many  bills  as  might  be  to  actions 
of  law.  so  would  totally  frustrate  the  end  of  thou,  and  run  into  greater  inconveniences 
than  those  designed  to  have  been  avoided ;  as  suits  in  equity  are  more  expensive  than 
at  law, 

Attorney-General  contra,  for  plaintiff,  admitted  the  rule  ;  but  said,  the  plaintiff 
was  the  only  person  interrupted,  and  therefore  the  others  cannot  be  made  plaintiffs ; 
and  to  make  them  defendants,  would  be  only  bringing  them  into  Court  to  pay  them 
costs. 
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^5]  OhanceUoT  admitted  the  rule  laid  dovn     the  Bolioitw ;  and  Bud,  that  what 
the  sttOTDOT  said  was  not  suggested  in  the  bill. 
So  bill  wamiHed  with  costs. 


Sepalino  v.  Twim. 

Jtf/y  11. 1729.  [Behearvng.] 

Difierence  between  a  voluntaiy  deed  never  out  of  the  party's  hands,  and  hy  him 
cuicelled,  and  such  a  dwd  which  he  had  or  should  have  parted  with. 

A.,  tenant  for  life,  without  impeachmmt  of  waste,  with  power  to  make  a  jointure 
OD  any  wife,  not  exceeding  £100  per  ^niim  for  each  £1000  brought  by  her,  and  so 
nteably  for  any  lesser  sum ;  remamder  to  trustees  to  preserve  contmgent  remainders ; 
nmainder  to  the  first  and  every  other  son  in  tail  male ;  remainder  over.  A.  marriep 
I  wmian  whose  fortune  does  not  appear  what,  or  any  ;  the  husband  and  wife  part  by 
oouent;  a  deed  is  drawn  between  the  husbiuid  and  wife,  and  remainder-man  and 
tnntees,  with  covenant  to  settle  £30  per  annum,  for  a  proTision  for  the  wife  during 
the  separation,  and  for  a  provision  for  her  after  the  husband's  decease ;  in  considera- 
tiiHt  of  which  she  is  to  claim  no  thirds,  or  any  thing  of  the  husband's  estate,  under 
the  Statute  of  Distributions :  the  husband  executes  this  deed,  and  sends  it  into  the 
coontiy  to  be  executed  by  the  remainder-man,  who  retuma  the  deed,  perfected  by 
him  to  the  husband,  who  does  not  deliver  it  to  the  trustees ;  the  wife  makes  application 
for  it,  but  cannot  get  it ;  but  has  money  ptud  to  her  in  pursuance  of  it ;  after  the 
husband  cancels  these  deeds  in  presence  of  the  remainder-man ;  the  wife,  after  the 
death  of  the  husband,  brings  a  mil  against  the  remainder-mui,  for  the  benefit  of  this 
eovenant  from  the  death  of  the  husband ;  which  is  so  decreed  by  his  Honour  the 
Jf«ter  of  the  jRoUs.   Now  comes  here  an  a}^)eaL 

SdieUor-General  against  the  decree. 

He  said,  if  the  deed  be  on  valuable  consideration,  it  is  immaterial  whether  the  deed 
vere  ever  out  of  the  party's  hands,  because  it  is  on  a  consideration  which  is  reciprocal ; 
asd  if  in  such  case  the  deed  be  cancelled,  yet  the  Court  will  oblige  the  terms  of  it  to  be 
CDmpUed  with  ;  but  if  the  deed  be  voluntary,  and  preserved  in  the  party's  own  hands, 
the  sealing  will  not  compel  the  execution  of  it ;  and  if  the  party  destroys  it,  the  Court 
will  not  interpose ;  for  shall  be  considered  only  as  done  to  prevent  accidents,  in  case 
does  not  ehai^  his  mind  ;  which  he  has  power  to  do,  while  it  is  in  his  custody ;  and 
here  it  does  not  appear  to  have  ever  been  in  the  trustees'  luuids. 

[TO]  Mr.  Lutvnck  said,  he  remembered  a  very  strong  case  to  that  purpose  ;  a  person 
made  a  voluntary  deed,  and  kept  it  in  his  custody,  the  person  who  was  to  be  benefited 
by  it  got  the  key  of  the  box  where  it  was  kept,  and  took  a  copy  of  it ;  after  the  person 
vho  made  the  deed  cancelled  it ;  and  the  Court  was  so  far  from  compelling  the  exe- 
cntioQ  of  such  cancelled  deed,  that  injunction  was  cranted  to  prevent  recovei^  at  law 
m  the  copy ;  and  declared,  that  taking  away  the  deed,  or  getting  a  copy  of  it,  was  a 
fraod  on  the  party,  of  which  no  benefit  should  be  taken. 

Lord  ChanoeUor  affirmed  the  decree ;  and  said,  that  the  law  was  certainly  so  in 
the  cases  mentioned ;  but  here,  after  the  execution  of  the  deed,  it  was  returned  to  the 
husband,  who  should  have  delivered  it  over  to  the  trustees,  which  was  intended  to 
hare  been  done,  as  they  were  made  parties ;  and  shaU  you  now  take  advantage  of 
his  not  doing  what  he  ought  to  have  done,  and  what  you  intended  he  should ;  tho* 
it  be  not  proved  to  have  ever  been  in  the  trustees*  huids,  you  might  have  ocamined 
tbem,  and  cleared  up^iat ;  nothing  is  to  be  presumed  in  your  favour  after  such  a 
taioncti(m  as  this.  This  is  a  deed  submitted  to.  and  acquiesced  under,  and  under  it 
the  wife  has  received  money ;  uid  as  by  it  she  was  to  have  nothing  under  the  Statute  of 
DiBtributions,  she  must  abide  by  that. 

N.R — An  order  in  a  former  cause  between  the  same  parties,  was  read  at  the  Rolls, 
tod  an  interlocutory  order  in  that  cause  was  offered  to  be  read  here,  without  an  order 
|or  reading  it  first  had ;  which  was  opposed :  depositions  between  the  same  parties 
in  another  cause  are  not  to  be  read  without  order ;  for  cannot  tell  which  are  designed 
to  be  read,  so  no  opportunity  of  contradicting  them ;  uid  this  is  Uable  to  equal 
it>canveiiif»)cy,  for  this  interlocutory  order  may  be  destroyed  by  subsequent  ones. 

ChanoeUor  sud.  the  former  cause  was  talnn  notice  of  by  reading  an  order  made 
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in  it ;  and  tho*  may  not  read  depositions,  yet  the  Court  may  read  its  own  acta,  and  be 
inioimed  of  them. 

 V.  Du  Rhone. 

Jidy  11,  1729.  [ChoMceUor.] 
Where  the  same  hand  is  to  pay  which  receives,  it  is  an  actual  payment. 

A.  and  B.  were  two  merchants  who  had  running  accounts  with  each  other;  A. 
buys  African  stock  in  trust  for  B.,  afterwards  B.  agrees  to  give  A.  £200  to  take 
[77]  £3000  stock  at  £175  per  cent.,  to  be  paid  six  mon^  after ;  B.  being  considerably 
indebted  to  A.,  A.  makes  B.  debtor  in  his  book  for  the  £200,  but  does  not  give  him 
credit  for  the  £5260,  which  was  what  the  stock  amounted  to.  A.  has  a  statute  of  bank- 
ruptcy taken  out  against  him ;  then  comes  the  statute  for  registering  all  contracts 
made  in  the  year  1720,  in  part  or  in  the  whole  unperformed. 

Question  was,  wliether  this  £6250  shoukl  be  allowed  in  the  account  of  B.  as  agaiurt 
the  assignees. 

Chief  Justice  Baymond,  and  Baron  Cummings,  assisting  the  Chancellor. 

It  was  determined  that  this  case  was  not  within  the  statute  for  registering  contracts ; 
for  it  was  a  contract  executed  and  performed ;  for  B.  being  indebted  to  A.  at  that 
time,  the  mone^y  for  which  the  contract  was  shall  be  looked  on  as  paid,  and  be  an  actual 
discharge ;  so  it  is  in  all  cases  where  the  same  hand  is  to  pay  which  is  to  receive ;  it  is 
eo  instante  a  payment.  Hob.  10,  Fri^r  v.  Gildridge ;  and  so  it  would  be  at  law ; 
here  no  entry  is  made  in  his  book,  but  no  advantage  shall  be  ta^n  of  that ;  for  what 
he  should  have  done,  will  in  equity  be  looked  on  as  done. 

It  has  been  attempted  to  be  differenced  bv  his  becoming  a  bankrupt ;  but  the 
law  is  very  clear,  that  the  assignees  are  exactly  in  the  same  pUce  as  the  bankrupt, 
uid  stand  in  his  place  to  every  particular,  and  any  agreemmt  entered  into  shall  bind 
them ;  and  though  there  may  not  be  the  same  remedy  against  them,  that  is  not  from 
the  nature,  but  the  necessity  of  the  thing ;  for  he  shall  make  an  adequate  and  com- 
plete satisfaction,  as  far  as  ius  fortune  will  admit  of  in  the  hands  of  tlie  assignees. 

DUFFIN  !?.  FURNESS. 

July  14,  1729.   [At  the  Holts.] 

Money  given  by  a  person  just  before  hia  death,  not  fraudulent  to  creditors. 

A  man,  being  much  in  debt,  six  hours  before  his  decease  ^ves  £600  for  the  benefit 
of  younger  children ;  this  is  not  fraudulent  as  against  creditors;  tho'  it  would  have 
been  so  of  a  real  estate,  or  chattel  real ;  tho*  the  Court  would  not  have  taken  it  to  be 
so  pro  confesso,  but  would  have  directed  an  issue  to  try  it ;  and  bo  it  was  done  in  Lord 
S(mmers*g  time,  and  on  issue  directed,  determined  fraiululent  before  Lord  C.  J.  Bolt. 


[78]  Proctor  v.  Warren. 
J)e  Term.  Sanct.  Mich.  October  25,  1729.  [C/iancellor.] 

A  man  has  a  term  originally  transferred  to  his  daughter^in-Iaw,  and  after  grows 

indebted,  this  shall  not  be  fraudulent  as  to  debts  after  contracted. 

A.  having  leases  for  years,  in  conskleration  of  tlie  surrender  of  whi(^,  and  a  fine  of 
his  own  proper  money  by  him  paid,  had  leases  for  years  made  to  himself  for  life,  re- 
mainder to  his  wife  for  her  life ;  remainder  as  to  one  of  the  terms  to  his  daughter ; 
remainder  of  another  of  the  terms  to  his  daughter-in-law  ;  this  was  done  in  the  year 
1717  (at  which  time  money  was  owing  to  his  daughter-in-law,  which  he  received),  and 
after,  in  the  year  1723,  he  enters  into  a  bond,  and  died  without  assets. 

It  was  insisted,  this  was  assets,  and  voluntarily  settled,  as  a  citizen  of  London  may 
in  his  life-time  give  away  what  he  pleases,  and  the  custom  will  not  afiect  it ;  but  if  he 
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makes  a  settlement,  reserving  an  estate  for  life,  or  an  interest  to  himadf,  tliis  will  be 
fraud  88  to  the  custom. 

To  which  it  was  answered,  tliat  the  cases  are  by  no  meaiis  parallel ;  that  on  the 
custom  must  be  clearly  fraud,  for  it  is  a  settlfflnent  made  by  a  freonan  to  take  place 
after  his  death,  at  which  time  the  custom  must  attach ;  whi^  must  be  in  fraud  of  the 
custinn,  to  prevent  its  operation,  for  he  could  not  do  it  by  will,  and  this  would  be  doin^ 
it  in  another  ^pe,  and  the  persons  intitled  to  it  had  a  right  to  it  at  that  time ;  but  this 
is  done  six  years  before  a  debt  contracted  ;  if  a  debt  had  been  then  contracted,  might 
have  been  another  consideration,  or  if  he  had  after  sold  this  estate ;  the  question  is 
now  not  between  purchasers,  but  creditors.  But  even  suppose  this  had  been  a  real 
estate  voluntarily  settled,  and  he  had  after  entered  into  a  [79]  bond,  a  Court  of  equity 
Tould  not  have  assisted  that  bond  against  the  settlement ;  this  cannot  be  in  fraud  of  a 
debt  sdter  contracted. 

Lord  Chancellor.  It  would  be  very  extraordinary  to  subject  this  to  debts  not  then 
contracted ;  but  I  do  not  know  t^t  it  has  ever  been  determined,  that  a  man  indebted, 
mmding  to  provide  for  his  children,  has  an  estate  originally  conveyed  to  them,  that 
that  should  oe  subject  to  debts.  But  that  is  not  the  presmt  case,  for  here  is  proof 
that  Uiis  daughter  had  money  owing  to  her,  which  was  pakl  to  the  father-in-law. 

So  not  mine  subject  to  debts. 

Claverinq  v.  Clavering. 

[&  C.  2  P.  Wms.  388 ;  Mosel.  219.    Followed,  Spencer  v.  5curr,  1862,  31  Beav.  337 
and  Eliaa  v.  Srunodon  Slate  Quarries  Company,  4  App.  Cas.  HKt.] 

Nov.  10,  1729.  [Chancellor.] 

Mines  different  from  pits.   May  sink  in  pursuit  of  the  oar ;  aliter  of  pits. 

In  this  case  it  was  said  b^  the  Solicitor-Genaral,  that  there  was  great  difference 
between  pita  and  mines ;  for  if  a  mine  be  opened,  as  one  may  work  the  mine,  is  not 
obliged  to  pursue  the  vein  of  oar  under  ground  ;  but  may  sink  pits  in  pursuit  of  it,  as 
many  as  he  thinks  proper,  which  be  necessary  to  come  at  the  oar ;  and  so  the  Lord 
Chancellor  said  it  had  been  resolved  before  Justice  Powd,  on  great  consideration,  and 
consulting  and  oamining  the  most  able  miners. 

[80]  EVLYN  V.  EVLYN. 

[S.  C.  2  P.  Wms.  659.] 

De  Terra.  Sanct.  Mich.  October  26,  1730.  [ClianceUoT,] 

Ranainder-man  not  to  have  the  personid  estate  exonerate  the  real. 

Hceres  natuSy  or  factta,  may  have  the  personal  estate  applied  in  exoneration  of  the 
real,  but  not  a  renoainder-man ;  for  the  first  comes  to  cusc^rge  the  estate  which 
descended  to  him,  or  was  given  him  by  the  same  person  who  owned  both  real  and 
personal  estate ;  but  in  the  other  case  the  remainder-man  is  a  stranger,  and  does 
not  claim  the  estate  from  the  same  person  who  owned  the  personal  estate. 

Harvt  v.  Woodhousb. 

Oct.  27,  1730.  [ChaTicell&r.] 

A.  who  had  confessed  a  judgment  to  B.  in  trust  for  C.  sells ;  B.  makes  A.  executor, 
whereby  cannot  recover  at  law  ;  equity  will  not  aanst  against  the  purchaser. 

A.  enters  into  a  judgment  to  B.  and  C,  which  is  defeasanced  to  the  use  of  J?.,  and 
in  the  defeasance  A.  covenants  for  himself,  and  his  hors,  to  pay  to  D.,  the  cestui  que 
trust,  and  her  heirs ;  afterwards  A.  sells  part,  and  the  other  part  descendiug  to  the 
heir,  he  married  and  had  chikiren ;  B.,  one  of  t^e  trustees,  dies ;  G.  the  surviving 
tnutee  makes  A.  the  conusor  of  the  judgment  executor ;  D.,  the  cestui  que  trust,  brings 

a  V.-8* 
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bill  against  the  executors  of  A.,  the  heir  at  law  and  the  purchaser,  for  rdief,  not  being 
able  to  recover  at  law,  the  conusor  being  made  executor ;  but  no  relief. 

ChanceUoT.  Tho'  it  be  a  mere  accident  and  slip,  that  by  the  conusor's  being  made 
executor,  vet  equi^  will  not  interpose  or  give  any  assistance  to  affect  a  puroiaaer ; 
recover  at  law  as  you  can. 

[81]  Jackson  0.  Jacxson. 

Nov.  4,  1730.  [Chancellor.] 
Livery  supposed  after  great  length  of  time. 

A  deed  of  lands  in  two  difffflcnt  counties  by  way  of  feoffment,  and  livery  and  seisin 
<rf  the  lands  in  one  county  indorsed ;  the  deed  was  made  1657. 

Decreed  that  tho'  no  livery  appeared  of  the  other  lands,  yet  by  reason  of  the  pos- 
session, and  great  length  of  time,  equity  will  su|)pose  and  supply  it ;  it  had  been  much 
stronger  on  die  other  side,  had  Uie  livery  been  indorsed  of  Icuias  in  one  county  in  the 
name  of  both  ;  it  would  hare  been  an  implication  that  none  was  of  the  othw,  since  one 
was  deugned  for  both. 

Rogers  v.  Rogers. 

[S.  C.  3  P.  Wms.  193.] 

DeTerm.Sancf.Trvn.  June!  IChanceOor.] 

A.  by  will  made  heiress  and  executrix  to  sell  and  dispose  as  thinks  fit  to  pay  debts 
and  legades ;  no  resulting  trust  to  the  heir  at  law. 

William  Rogers  makes  his  will  in  these  words  :  "  I  do  constitute  and  make  my  well 
beloved  wife,  Anne  Rogers,  sole  and  whole  heiress  and  executrix  of  all  my  lands,  tene- 
ments, goods  and  chattels  whatsoever,  real  and  personal,  the'  same  to  sell  and  dispose 
of  as  she  shall  think  fit,  to  pay  my  debts  and  legacies  of  this  my  last  will  and  testament " ; 
and  gives  the  heir  at  law  £5.  Question  whether  there  be  not  a  resulting  trust  to  the 
heir  at  law,  being  said  to  be  for  a  particular  purpose. 

[82]  To  make  it  a  resulting  trust  were  cited  2  Chan.  Ca.  Culpepper  v.  Atatin,  2  Vem. 
426,  671,  644,  and  t^e  case  ^  Ladder  and  Ladder,  1733,  which  was  this :  John  Lodder 
gave  all  his  lands  to  his  son  Charles  for  ninety-nine  yeus ;  rem&inder  to  trustees  to 
preserve  contin^^t  remainders ;  remainder  to  his  first  and  every  other  son  in  tail  male ; 
remainder  to  his  son  Francis,  with  the  same  Umitaticms ;  and  for  want  of  such  issue,  to 
his  kinsman  Robert  Lodder,  and  his  heirs,  in  trust  to  pay  all  and  every  of  his  daught«i8 
£6000.  Makes  no  further  disposition  aftor  raising  the  portions ;  this  held  a  renting 
trust  to  the  heir  at  law,  who  was  the  daughter,  aira  intitled  to  £6000  after  two  eatates- 
taU. 

On  the  other  side. 

She  is  made  sole  heiress  and  executrix,  so  that  she  is  substituted  in  the  room  of  him 
who  actually  is  so  ;  so  that  if  there  should  be  a  resulting  trust  to  the  heir,  by  the  word 
pay,  yet  she  must  have  it,  because  by  the  will  made  heir.  An  heir  at  law  is  never 
considered  as  trustee ;  and  here  she  is  put  in  the  place  of  one  who  is  so ;  this  ia  on  a 
will,  and  tJie  case  dt  deeds  and  wills  is  very  different ;  for  there  may  be  a  resulting 
trust  on  a  deed,  for  that  imports  a  ccmsideration,  and  the  consideration  is  the  occaoon 
of  making  it,  and  can  be  for  no  more  than  is  mentioned,  the  rest  is  undisposed  ;  but 
on  a  will  it  is  different ;  that  does  not  imply  consideration,  but  a  benefit ;  and  here  he 
describes  her  with  regard  and  affection,  which  plainly  shows  he  intended  her  a  benefit, 
which  she  could  not  have,  if  the  construction  of  a  resulting  trust  should  take  place ; 
all  the  cases  where  it  is  a  resulting  trust,  are,  where  a  particular  trust  is  declared,  and 
not  having  disposed  of  the  whole  part  remains,  which  must  go  to  the  heir  :  the  case  <^ 
Culpepper  and  AvsUn,  2  Chan.  Ca.  is  on  a  deed,  which  does  not  import  a  bounty,  as  does 
a  will ;  a  use  may  arise,  but  not  on  a  will :  the  case  of  Lodder  v.  Lodder  was  an  express 
trust. 

'  ^Decreed  no  resulting  trust.  The  case  in  2  Vem.  247,  is  in  point ;  the  resolution 
0!  which  is  in  Equity  Cases  Abridged,  273. 
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Reports  of  CASES  ARGUED  and  DETER- 
MINED in  the  HIGH  COURT  OP 
CHANCERY,  during  the  time  of  the  Late 
LORD  CHANCELLOR  KING.  [1726- 
1731.]  CoUected  by  WILLIAM  MOSELY, 
Baorister-at-Law.  1793. 


[1]  De  Term.  S.  Michael.  1726,  in  Cur.  Cancellaria. 

Peter  (Lord)  King,  Lord  High  Chancellor ;  Sir  Joseph  Jekyll,  Kt.  Master  of  tJie  Eolls  ; 
Sir  PhUip  York,  Kt.  his  Majesty's  Attorney  Gweral;  Charles  Talbot,  Esq.  his 
Majesty's  Solicitor  General. 

Case  1— BuRBOUGBB  &  al',  Plaintiffs ;  Jamineau  &  al'.  Defendants. 

[S.  C.  Sel.  Cas.  T.  King,  69  ;  2  Eq.  Cas.  Abr.  524  ;  2  Str.  733.   See  Ogden  y.Saurulers, 
1827,  12  Wheaton  (U.S.A.),  365 ;  Ellis  v.  M'Hinry,  1871,  L.  R.  6  C.  P.  234.] 

[Nov.  22,  172C.]   In  Court,  Lord  CJuiruxUor. 

SeL  Css.  in  Chan.  69,  S.  C— By  the  kvs  of  Leghorn,  if  the  draver  fails  before  the 
bill  is  accepted,  and  the  acceptor  has  no  notice  of  it,  he  is  not  obliged  to  pay  the  bill, 
unless  he  nas  effects  of  the  drawer  in  his  hands,  and  then  he  sh^l  answer  only  for 
their  valua 

The  sentence  of  a  foreign  court  is  binding  in  our  courts,  and  a  perpetual  injunction 
was  granted  to  an  action  brought  on  two  bills  of  exchange,  the  acceptance  having 
been  vacated  in  the  court  of  Leghorn.  1  Vem.  21 ;  2  Chan.  Cas.  74 ;  Carthew,  32 ; 
1  Chan.  Caa.  237 ;  Xeb.  FoL  Bep.  in  Caa  186 ;  Swmb.  part  1,  Beet  6,  n.  8,  9 ;  Nels. 
8to.  Rep.  in  Can.  103. 

One  tried  for  a  murder  beyond  seas,  pleads  in  bar  a  trial  in  Spain,  and  an  aoquittaL 
This  is  a  good  plea.   Show.  6. 

Skinner,  a  merchant  in  London,  on  the  22d  of  January  1713,  drew  two  bills  of 
exchange  on  the  plaintifls  at  Leghorn,  one  for  seven  hundred  pieces  of  eight,  the  other 
for  eight  hundred,  amounting  in  the  whole  to  £317  Sterling,  payable  to  the  defenduit 
tnd  company,  or  order,  three  months  after  sight ;  the  deftnuknt  inclosed  them  in 
a  letter  to  his  co-putners  at  Leghorn,  who  indorsed  them  over  to  Nevil  and  BowMre, 
uid  they  indoised  them  over  to  Lan^ois  and  company,  and  the  plaintifia  accept  them 
the  I9tli  of  February ;  the  11th  of  February  Skinner  stops  payment,  of  which  the 
jJiintiffe  have  advice,  by  letter  bearing  date  the  said  19th  of  February,  which  coming 
to  their  hands  before  the  bills  became  due,  they  refuse  payment,  and  it  being  the  law 
frf  Leghorn,  that  the  acceptor  of  a  bill  must  either  pay  it  or  go  to  prison  without  bail 
or  main-prise,  or  if  he  has  any  objection  to  the  payment,  he  must  bnng  the  money  into 
Court,  aod  prosecute  the  suit  at  his  own  charges  :  The  plaintife  accordingly  brought 
the  money  into  Court,  fmd  cite  Langlois  and  company  to  appear,  and  upon  beanng 
the  [2]  cause,  the  acceptance  was  vacated  against  the  defendants,  and  all  the  indoraees 
ud  Qi^iators  of  the  bill ;  and  the  money  deposited  was  returned  to  the  phuntifis ; 
br  by  the  laws  of  Leghom^  if  the  drawer  has  railed^  before  the  acceptance  of  the  bill, 
ud  the  acceptor  at  that  time  has  no  notice  thereof,  he  shall  not  be  obliged  to  pay  the 
m,  unless  he  has  effects  of  the  drawers  in  his  hands,  and  then  he  shall  m  only  answer- 
ible  for  their  value ;  now  it  was  impossible  the  plaintiffs,  when  they  accepted  the 
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bills,  should  know  Skinner  had  failed,  because  the  letter  which  advised  them  of  it, 
bore  date  the  same  day  with  the  acceptance,  and  they  had  no  effects  of  Skinner,  but 
he  was  indebted  to  them  £2  75.  Soon  after  the  plaintiffs  came  into  England,  upon 
which  the  defendant  brought  his  action  against  them  in  the  Court  of  Common  Pleas 
for  the  £317,  and  the  plaintiff  file  this  bill  for  an  injimction,  which  was  granted  till 
the  hearing  of  the  cause,  upon  the  plaintiffs  giving  judgment  with  a  release  of  errors. 
And  the  cause  now  coming  on  to  be  heard,  the  Lord  Chancellor  decreed  a  perpetual 
injunction  against  the  defendants,  and  that  they  should  acknowledge  satisfaction 
upon  the  judgment,  for  his  Lordship  declared,  as  tne  cause  had  received  a  determina- 
tion in  a  proper  judicature,  that  should  be  binding  there :  And  to  prove  that  our 
Courts  have  always  a  regard  to  the  sentence  of  foreign  Courta,  he  quoted  a  cam,  where 
one  being  tried  for  murdBr  committed  beyond  the  seas,  on  the  statute  of  JET.  8,  pleaded 
in  bar,  that  he  had  been  tried  m  Spain  and  acquitted,  and  the  plea  was  allowea :  And 
his  Lordship  further  said,  that  our  Courts  of  Admiralty,  every  day  put  in  execution 
the  sentence  of  a  foreign  Admiralty  certified  to  them. 

Though  Langlois  and  company,  being  the  last  indorsees,  had  the  sole  property  of 
the  bills,  and  were  therefore  made  the  only  parties  to  the  suit  at  Leghorn,  yet  the 
sentence  made  the  acceptance  void  against  the  now  defendants  and  all  others. 

The  Lord  ChanceUor  allowed  this  would  have  been  a  proper  defence  at  law,  yet 
would  not  dismiss  the  bill,  because  the  plamtiffs  had  given  a  judgment  with  release 
of  errors,  and  a  difficulty  might  arise  at  law,  aa  the  piaintifEs  in  the  action,  are  not 
the  persons  against  whom  the  sentence  was  given  in  [3]  Leghorn,  and  his  Lordship 
said,  that  this  foreign  judgment  might  be  either  pleaded  to  the  action,  or  given  in 
evidraice,  aa  if  a  seaman  brines  an  aasum^t  for  wages,  the  defendant  may  plead  in 
bar,  a  sentence  of  the  Admir^ty,  or  give  it  in  evidence  upon  non  assumpsit,  because 
it  defeats  the  promise. 

The  defendants  council  insisted,  that  by  the  general  custom  of  merchants,  an 
acceptor  is  at  all  events  liable,  and  that  it  would  be  very  prejudicial  to  trade,  if  mer- 
chants in  one  place,  should  have  greater  advantages  than  in  another,  and  be  a  great 
detriment  to  subsequent  indorsees,  that  a  sentence  of  divorce  in  Italy  has  been  refused 
to  be  received  in  evidence  here,  because  they  proceed  there  by  a  different  law  :  and 
that  it  was  adjudged  in  Mand's  case,  that  stopping  payment  is  no  act  of  bankruptcy. 


Case  2.— Bebchkr  versus  Guilburn.  [1726.] 

In  Court,  Lord  Chancellor. 

If  one  partner  borrows  from  the  other  on  note,  he  shtJl  pay  uiterest,  tho*  he 
had  more  money  in  the  stock  than  he  borrowed. 

If  one  co-partner  borrows  money  of  the  other  on  his  note,  he  shall  pay  interest 
for  it,  though  he  had  more  money  in  the  stock  than  what  he  borrowed ;  for  the  stock 
is  only  to  be  emj^yed  in  augmentadcm  of  the  trade,  for  their  mutual  benefit,  but 
neither  of  them  can  make  use  of  it,  for  their  own  private  advantage. 

Case  3. — Harper  &  al*,  Plaintiffs ;  John  Lee,  an  infant,  by  his  guardian 
Lahbeth,  &  aV,  Defendamis.  [1726.] 

In  Coart,  Lord  Chancellor. 

I  give  all  my  houses,  leases,  tenements,  and  goods  whatsoever  to  my  wife  for  life,  and 
then  to  my  nephew  all  my  books  and  all  my  mathematical  rules.  By  this  devise 
the  nephew  is  intitled  after  the  death  of  the  wife  to  the  books  and  matheniatx»l 
rules  and  mstruments  only. 

If  the  testator  leaves  all  his  relations  twelve  pence  a-piece,  or  twelve  pence  and  no  more, 
his  executors  shall  have  the  surplus  not  disposea  of  by  his  wilL  See  post,  case  12, 
.  case  26,  case  32,  case  157 ;  2  Vem.  247,  361,  425,  673,  736,  675,  648,  104,  148 : 
.1  Vem.  473,  30  ;  3  Salk.  82,  caa.  1 ;  Chan.  cas.  196  ;  5  Mod.  247. 

Thomas Lochcood  made  his  will,  iiUeraV,  in  these  words,  'I  give  and  bequeath 
'  all  my  houses,  leases,  tmements,  and  goods  whatsoever,  to  my  (war  wife  Margaret 
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'  Lochcoody  for  term  oi  her  life :  and  then  to  my  nephew  Harjxr  Lockwood,  all  my 
*  books  of  geometiT,  architecture  and  surreyine,  and  all  my  mathematical  rules  and 
'  instruments :  and  as  to  any  person  who  may  have  any  claim,  or  demand,  as  related 
'  to  me,  I  £^ve  them  twelve  pence  each ;  and  I  make  Maraant  Lodewood  my  executrix.' 
Thomas  Lockwood  died,  asia  Margaret  proved  his  will,  and  took  upon  herself  the  execu- 
tion thereof.  Harper  Lockwood  devised  all  his  interest  imder  the  will  of  Thomas 
to  the  plaintiff,  and  died,  Margaret  assigned  the  lease  now  in  question,  part  of  the 
premisses  devised  to  her  to  the  defendant  Lambeth,  and  otheis,  in  trust,  for  herself 
tor  life,  remainder  to  John  Lee,  the  defendant,  and  soon  ^ter  died.  Two  questions 
arose  upon  the  will  of  Thomas  Lochiood. 

Fiist,  what  passed  to  Harper  Lockwood  1  And  the  Lord  Chancellor  was  of  opinion 
that  Thomas  Lockwood  having  devised  in  general  all  his  houses,  leases,  tenements,  and 
goods  whatsoever  to  Margaret  for  life,  knd  that  Harper  Lockwood,  after  her  death, 
should  have  such  a  parcel  of  his  said  goods,  vie.  His  books  and  mathematical  instruments, 
and  Uie  words  bearing  that  plain  meaning,  that  ho  was  intitled  only  to  the  said  books 
and  inatrumenta.  TEs  counsel  for  the  plaintifis  argued,  that  Harper  Lockwood  was 
executory  devisee  after  the  death  of  Margaret,  of  all  the  houses,  leases,  dhe.  And  that 
a  (,)  comma,  and  an  (and)  were  wanting  after  the  words  (then  to  my  nephew  Harper 
Loehcood),  and  that  the  will  should  be  read  thus,  viz.  I  give  all  my  houses,  c^e. ,  to  Margaret 
for  life,  and  then  to  my  nephew  Lockvxod,  and  all  my  books,  dc,  which  latter  clause 
they  construed  as  an  additional  immediate  devise  ;  and  that  Margaret  herself  under- 
stood the  words  in  this  sense,  because  she  delivered  him  the  books  and  instruments 
immediately  after  the  death  of  the  testator. 

Secondly,  allowing  the  lease  did  not  pass  as  an  executory  devise  to  Harper  Lockivood, 
to  whom  tl^  residue  of  the  said  term  should  go  after  the  death  of  Margaret 't  And  the 
Lord  Ckaneellor  declared,  that  Margaret  as  executrix  was  intitled  to  it  by  law,  and  that 
she  having  assigned  over  the  whole  term  in  her  life-time,  it  bebnged  to  the  defendant 
Lambeth,  as  surviving  assignee,  and  that  his  title  could  not  be  divested  by  the  next  of 
kin,  for  they  were  debarred  from  claiming  the  residue  by  the  express  words  of  the  will, 
by  which  the  testator  gives  them  twelve  pence  a-piece  as  was  adjudged  by  the  House 
of  Lords,  the  8th  of  March  1706,  in  the  case  of  Vachell  versus  Bretton,  where  his  chil- 
dren brought  a  bill  against  his  executors,  for  an  account  of  the  surplus  of  his  personal 
estate  not  disposed  of  by  his  will,  whereby  he  gave  to  his  daughter  A.  all  his  goods  and 
plate,  £1500  to  his  son  [6]  and  lOs.  and  no  more  to  his  son  W.,  and  lOs.  and  no  more 
to  his  wife's  daughter  P.,  and  made  C.  and  D.  executors,  and  gave  them  £100  each,  but 
made  no  disposition  of  the  residue,  and  an  account  was  decreed,  because  the  leaving 
them  particular  legacies  did  not  debar  them  of  their  title  to  the  residue,  but  this  decree 
was  reversed  in  Parliament  in  favour  of  the  executors  title  at  law,  because  the  testator 
by  express  words  had  barred  W.  and  P.  of  any  claim  to  the  surplus  by  leaving  them  10s. 
and  no  more. 

Case  4.— Anonymous.  [1726.] 

[See  Wills  Act,  7  Wm.  4,  &  1  Vict.  c.  2G,  8.  7.] 

At  the  RUls.   Eodem  die. 

Sir  Th.  Jon.  210 ;  1  Sid.  102  ;  1  Vem.  255,  326.  A  woman  may  make  a  will  at 
twelve,  a  man  at  fourteen.  2  Vern.  469  ;  Comb.  50  ;  Swinb.  part  2,  sect.  2  ;  Z^H.  8, 
ch.  5  ;  Co.  Lit.  89  a ;  5  Co.  29.  H  an  iniant  sues  for  a  legacy,  costs  must  be  paid 
out  of  assets,  and  not  out  of  the  legacy. 

The  Master  of  the  Rdls  said  that  a  woman  may  make  a  will  of  her  personal  estate 
at  twelve  years  of  age,  and  a  man  at  fourteen.  Went.  Office  of  Executors,  212  ;  and  that 
when  a  l^acy  is  given  to  an  infant,  the  testator  makes  it  necessary  to  come  into  this 
Court,  for  directions  how  to  lay  it  out ;  and  therefore  this  appUcation  ought  to  be  con- 
sidered as  an  incumbrance  on  his  estate,  and  the  costs  must  be  paid  out  of  his  assets. 
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[6]  Case  5.— Greenwood's  Case;  Piddikgton  versus  Main.  [1726.] 

At  the  BoUs.   Eodem  die. 

By  the  ciutom  of  London  a  freeman  may  devise  over  tb»  orphanage  part  of  his  soIb 
orphan,  if  a  son,  on  his  dying  before  twenty-one,  if  a  daughter,  on  her  dying  before 
marriage  or  twenty-one,  tho'  the  orphan  should  make  a  wilL 

]  Chan.  Cas.  199,  contra  ;  2  Yentr.  341.  Custom  of  London,  though  certified,  may 
be  made  out  by  precedents.   But  see  the  next  following  case. 

The  Attorney-General  produced  from  the  city-books,  the  note  of  a  case,  of  the  orphan 

of  Ni/ihdas  Clerk,  which  was  referred  to  Sir  George  Trebtf  the  Recorder  in  1679,  by  the 
Lord  Mayor  and  Aldermen,  to  certify  the  custom  :  who  certified,  that  it  appeared  to 
him  by  several  precedents,  that  by  the  custom  of  London,  a  freeman  of  the  said  city 
might  devise  over  the  orphanage  part  of  liis  sole  orphan,  if  a  son,  on  his  dying  before 
twentyHDne,  if  a  daughter,  on  her  dying  before  twentynane  years  of  age,  or  marriage, 
and  that  a  will  made  by  the  orphan,  in  case  the  freeman  had  so  devised  it  over  was 
void.  And  Mr.  Lingard  the  Common  Serjeant  read  three  other  precedents,  one  in  the 
4(h  of  H.  5,  another  in  the  18th  of  H.  8,  and  a  third  in  the  lat  of  Ph.  and  M,,  and 
said,  that  Sir  JSeneage  Findi,  Kecorder  of  London  in  the  reign  of  King  Charles  I.,  was 
of  the  same  opinion,  and  that  this  was  a  reasonable  custom,  and  very  consistent  with 
the  custom  of  the  orphanage  part;  whereby  a  sure  provision  was  secured  for  the 
children  of  freemen,  which  this  custom  did  not  deprive  iJiem  of,  but  only  upon  the 
contingencies  before  mentioned,  gave  the  preference  to  the  father's  appointment,  in 
prejudice  of  the  representative,  or  legatee  of  the  orphan.  And  the  Master  of  the  Rdls 
decreed  accordingly.  It  was  adjudged  by  Lord  Chancellor  Macclesfield  in  the  case  of 
Blundel  and  Barker,  and  by  the  last  Lords  Commissioners  oi  the  Great  Seal,  in  the  case  of 
Lewin  and  Labin,  that  tho'  the  custom  was  not  proved  in  the  cause  by  the  proper  certi- 
ficate, it  might  be  made  out  by  precedents,  as  was  done  in  this  case.   2  Chan.  Gas.  117. 

[7]  Case  6.— Anonymous.  [1726.] 

At  the  Chancellor's  Bouse. 

A  certificate,  that  it  did  not  appear,  whether  there  was  such  a  custom  or  not,  if  not 
good. — Lord  Chancellor  would  not  determine  the  custom  of  London  from  the  city 
books,  because  the  law  had  appointed  a  proper  trial.   See  the  next  preceding  case. 

An  order  being  made  in  the  city  of  London  to  certify  a  custom,  they  returned,  that 
it  did  not  appear  whether  there  was  such  a  custom  or  not,  and  the  Lord  Chancellor 
was  of  ofdnion,  that  this  was  an  insulScient  return,  and  made  an  order  on  them  to 
make  a  new  return  in  a  fortnight's  time,  and  declared  if  they  did  not,  he  would  fine 

the  city.  The  council  argued,  that  tlus  amounted  to  a  certificate  that  there  was  no 
such  custom,  that  in  the  case  of  Atkins  and  Waterson,  the  city  certified,  that  they  could 
find  no  instance  of  the  custom  referred  to  them,  but  submitted  it  to  the  determination 
of  the  Court,  and  Ixjrd  Chancellor  Cowfier  declared  that  this  amounted  to  a  certificate 
that  there  was  no  such  custom.  In  this  case  the  city  sent  their  books  for  the  inspection 
of  the  Court,  but  the  Lord  Chancellor  said  he  would  not  determine  the  custom  from 
precedents,  and  cases,  since  the  law  had  directed  in  what  manner  the  said  customs 
were  to  be  tried. 

Case  7. — Gibson,  and  Ux.  &  al'.  Plaintiffs ;  Mary  Scudamore  an  infant, 
by  Iier  guardian  DioBY,  and  Cotes,  Defendants.  [1726.] 

[S.  C.  Sel.  Cas.  T.  King,  0.3 ;  2  Eq.  Cas.  Abr.  773  ;  Dick.  45.    See  AU.-Gen.  y. 
AUeshury,  1887,  12  App.  Cas.  682.] 

In  Courts  Lord  Chancdlor. 

Sel.  Cas.  in  Can.  63,  S.  C. 

If  one  covenants  to  stand  seized  to  the  use  of  his  son  in  tail,  with  renuunders  over, 
and  suffers  the  lands  to  descend,  this  is  an  equitable  performance  of  the  covenant. 

1  Ohan.  Gas.  301 ;  Nels.  Fol.  Rep.  in  Ganc.  290,  294 ;  2  Vem.  439,  558,  709,  638. 

Jane  Scudamore  devised  the  residue  of  her  personid  estate,  after  payment  of  her 
debts  and  legacies,  to  her  daughter  Mary  Price,  m  trust,  to  invest  the  money  in  a  pur- 
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chase  of  lands  to  be  settled  on  the  said  Mary  Price  for  life,  remainder  to  Lord  Scudamore 
and  his  heirB.  Jane  Scudamore  died,  and  the  surplus  of  her  perBonal  estate  amounted 
to  eight  thousand  pounds.  Soma  time  i^ter  Mrs.  Price  laid  out  three  thousand 
pounds  on  a  purchase  oi  lands  in  Norton,  Lord  Scudamore  died  before  any  estate  was 
purchased  with  ^e  trust  money,  leaving  Mary  Scudamore  the  defendant,  his  only 
daughter  and  heir.  Mrs.  Price  by  her  will  bequeathed  several  legacira  to  the  plaintiffs, 
and  made  Mary  Scudamore  (who  was  also  her  heir)  executrix,  and  devised  the  lands 
in  Norton  to  her  in  fee,  and  also  the  residue  of  her  personal  estate  after  payment  of 
debts  and  legacies,  and  appointed  the  defendant  Cotes,  executor  during  the  minority 
of  Mary.  The  plaintifis,  [8]  who  were  the  legatees,  filed  their  bill  against  Mary  Scuda- 
more, and  Cotes,  for  a  payment  of  their  legacies,  and  that  the  estate  devised  by  Mrs. 
Price  to  Mary  might  be  considered  in  equity  for  the  value,  as  a  satisfaction  of  the  eight 
thousand  pounds,  that  by  this  construction,  all  the  parts  of  the  will  would  be  satisfied, 
and  there  would  be  assets  sufficient  to  pay  all  her  debts  and  Irenes,  witb  a  residue 
to  BfisB  Scudamore,  that  Mrs.  Price  being  intitled  to  the  estate  to  be  purchased  for 
her  own  life,  and  Mary  Scudamore  to  the  remainder  in  fee.  as  heir  of  Lord  Scudamore, 
this  devise  of  the  Norton  lands  to  the  said  Mary  in  fee,  is  an  equitable  execution  of  the 
trust  for  the  value  of  the  said  lands.  If  one  covenants  to  stand  seized  to  the  use  of  his 
son  in  tail,  with  several  remainders  over,  and  he  permits  the  lands  to  descend  to  him, 
this  is  a  performance  of  the  covenant  in  equity  ;  because  the  son  may  settle  the  lands 
according  to  the  limitations,  that  by  making  Mary  Scudamore  residuary  legatee,  it  is 
[Jain  Mra.  Price  thought  there  would  be  a  surplus,  whereas  if  the  said  devise  is  not 
taken  as  part  of  the  trust  money,  the  assets  will  not  be  sufficient  to  pay  the  legatees 
five  shillings  in  the  pound. 

There  was  no  mention  in  Mrs.  Price's  will,  that  she  devised  those  lands  to  Mary, 
in  part  satisfaction,  or  that  they  were  purchased  with  part  of  the  trust  money ;  nay 
it  appeared  from  Mrs.  Price's  books,  that  the  trust  money  stood  out  on  mortgages, 
and  other  securities,  after  the  making  the  said  purchase,  yet  the  Lord  Chancellor 
finding  this  the  only  way  to  satisfy  all  the  clauses  of  the  will,  decreed  that  the  real 
estate  so  devised  should  be  taken  as  a  satisfaction  pro  tanto,  and  that  the  £3000  and 
interest  from  the  death  of  Mrs.  Price  should  be  deducted  out  of  the  £8000.  (2  Vem. 
177.  256,  258,  298,  478,  498,  348,  115,  110,  555,  448,  484.) 

His  Lordship  declared  that  it  was  now  settled  in  equity,  that  if  the  debtor  leaves 
iiis  creditor  a  legaev  equal  to  his  debt,  that  shall  be  ti^en  as  a  pavment.  And  that 
«ucific  legatees  tdiul  not  abate  in  proportion  with  pecuniary,  on  a  deficiency  of  assets. 
{Nds.  8to.  Bep.  in  Can.  38.  A  Wacy  equal  to  a  debt,  is  considered  as  a  payment. 
1  Sslk.  155,  cas.  5,  508,  cas.  4.  post,  case  68,  case  159.   Specific  legatees  shall 

Dot  abate  in  proportion  with  pecuniary.  2  Chan.  Cas.  171;  2  Chan.  Rep.  165  ;  1  Vem. 
31 ;  2  Vem.  688;  1  Chan.  Rep.  133  ;  3  Chan.  Rep.  54  ;  Nels.  Fol.  Rep.  in  Can.  303.) 

[9]  If  the  petitioner  sets  forth  in  bis  bill,  that  he  resides  in  another  kingdom,  or 
upon  affidavit  of  his  living  abroad,  the  Court  will  make  an  order,  on  a  motion,  for  the 
[uintiff  to  give  security  to  a  Six-Clerk  to  pay  the  costs,  before  the  defendant  be  obliged 
to  answer  his  bilL 

Case  8.— John  Carrick,  son  and  heir  of  Anne  Errington  deceased,  Thomas  Lorbain, 
and  Jane  his  wife,  John  Robson  and  MARGAREa*  his  wife  (which  said  Anne,  Jane, 
Margark",  and  Frances  Errington  one  of  the  defendants,  w.ere  the  four  sisters 
and  coheirs  of  Edward  Errington  deceased).  Plaintiffs;  Thomas  Errington, 
WiLUAM  Errington,  Frances  Errington  spinster,  Richard  Ridley  and  Nicholas 
Fbnwick,  Esqrs.  and  Christopher  Soulby,  son  and  heir  of  Ralph  Soulby  (which 
said  Mr.  Ridley,  Mr.  Fenwick,  and  Mr.  Soulby,  were  only  trustees  of  the  estate  in 
question),  Defendants.  [1726.] 

[S.  G.  2  P.  Wms.  361.] 

In  Court,  Lord  CfuinceUor. 

Edvxird  Errington,  being  cousin,  and  heir  at  law  to  William  Errington  an  infant, 
Wfore  he  came  into  possession  of  the  estate  in  question  did  in  the  life-time  of  the  said 
infant,  by  indenture  dated  the  15th  of  October  1714,  covenant  to  levy  a  fine  of  the 
•aid  esbite  to  Mr.  Ridley  and  Mr.  Fenwick  and  their  heirs,  and  by  another  indenture, 
bearing  date  the  1 9th  of  the  said  Octf^r,  it  was  declared,  and  agreed,  that  the  said 
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fine  should  enure,  to  the  use  of  the  said  £dward  Erruigton  for  life,  without  impeach- 
ment of  vaste,  remainder  to  Ralph  Soidhy  (tJie  d^endant  Soulby's  late  father)  aiid  his 
heirs,  to  preserve  contingent  uses,  remainder  to  the  first,  and  other  sons  oi  Edvoard 
Errington  in  tail  male ;  remainder  to  Thomas  Ernm^ton  for  his  life,  without  im- 
peachment of  waste,  and  from,  and  after  the  determination  of  that  estate,  then  to 
the  use  of  the  said  Ealph  Soulby  and  his  heirs,  for  the  life  of  the  said  Thomas  Errington, 
in  trust,  to  preserve  contingent  uses,  and  estates,  remainder  to  the  first,  and  other 
sons  of  Thomas  Errington,  in  tail  male ;  remainder  to  William  Errington  for  life, 
without  impeachment  of  waste,  remainder  to  trustees  to  preserve  contingent  uses, 
remainder  to  the  first,  and  other  sons  of  the  said  William  Errington  in  tail  [10]  male, 
with  remainder  to  the  said  Edward  Errington  in  fee.  The  said  fine  waa  accordingly 
levied,  and  the  said  infant  died  in  the  year  1716,  without  issue.  Whereupon  the 
estate  descended  on  the  said  Edvxtrd  Errington  as  his  heir  at  law,  who  entered,  and 
became  seized  thereof ;  and  being  desirous  to  supply  any  defect  which  might  be  in 
the  said  settlement,  he  by  indentures  of  lease  and  release,  bearii^  date  the  21st  and 
22d  of  April  1718,  and  by  fine  thereupon  levied,  in  consideration  of  £200  therein 
mentioned  to  be  paid  him  by  Ridley  and  Fentoick  (but  which  was  really  the  money 
of  Thomas  Errington,  which  Edward  was  indebted  to  him  by  bonds),  and  for  other 
considerations  therein  mentioned,  did  grant,  and  convey,  the  estate  in  question,  to 
Ridley  and  Fenwick  and  their  heirs,  to  the  use  of  him  the  said  Edward  Errington 
for  his  life,  with  remainders  to  his  first,  and  other  sons  in  tul  male ;  remainder  over 
to  Ridley  and  Fenwick,  and  their  heirs ;  who  by  indenture  executed  the  same  day, 
but  dated  the  day  after,  declared  that  the  £200  was  the  proper  monies  of  Thomas 
Errington,  and  that  thrar  names  were  made  use  of,  in  trust  only,  for  Thomas  Errington 
and  his  assigns  for  his  life,  without  impeachment  of  waste,  and  from  and  after  the 
determination  of  that  estate,  then  to  the  use  of  the  said  BtU^  Soulby  and  his  heirs 
during  the  life  of  the  said  Thomas,  in  trust  to  preserve  the  contingent  uses  and  estates, 
remainder  to  the  first,  and  other  sons  of  Thomas  in  tail  male,  remainder  to  William 
Errington  for  life,  without  impeachment  of  waste,  remainder  to  trustees  to  preserve 
contingent  uses,  remainder  to  his  first,  and  every  other  son  in  tail  male,  remainder 
to  Edward  Errington  in  fee.  The  first  of  September  1719,  the  said  Edward  Errington 
died  without  issue,  and  thereupon  Thomas  Errington  entered  upon  the  estate  in  ques- 
tion, and  in  or  about  Michaelmas  term  1719,  the  plaintiffs  exhibited  their  bill  agsdnst 
the  defendants,  thereby  inter  aV  charging,  that  Thomas  and  WHXtam  Errington 
were  papists,  and  therefore  by  the  statute  of  11  &  12  of  WU.  3,  ch.  4,  sect.  4,  were  dis- 
abled to  take  by  purchase,  any  interest  in  lands,  and  that  the  said  Edioard  Errington 
was  infirm,  and  weak  in  body  and  mind,  and  not  sensible  when  he  executed  the  said 
several  conveyances  j  and  that  the  £200  consideration  money  was  not  paid,  but 
inserted  only  in  the  said  indenture  of  release  to  colour  the  same,  or  if  paid,  that  it  was 
not  a  valuable  consideration,  and  that  the  said  deeds  seemed  to  be  gained  by  fraud 
and  imposition,  and  prayed  that  they  might  be  put  into  possession  of  the  premisses, 
or  at  least  might  be  [H]  at  liberty  to  try  their  title  at  law  without  being  prejudiced 
by  the  said  deeds  of  1718.  WUliam  Errington  by  his  answer  insisted,  that  he  was 
a  protestant ;  and  upon  two  former  hearings,  the  Court  declared  that  there  was  a 
gross  imposition  on  the  said  Edtoard  Errington,  in  obtaining  the  said  deed  of  settle- 
ment, and  dierefore  decreed  that  it  should  be  delivered  up  to  the  plaintifis  to  be  can- 
celled, and  that  the  receiver  cAiould  deliver  possession  of  uie  said  estate  to  the  coheirs 
of  Edward  Errington,  but  the  said  cause  being  re-heard  on  the  12th  of  Novernher 
1726,  t\ie  Lord  Chancellor  did  think  fit,  and  so  order,  that  the  former  orders  should  be 
reversed,  and  his  Lordship  declared,  that  he  saw  no  cause  to  set  aside  the  settlement. 
But  then  the  question  was,  to  whom  the  estate  should  go  during  the  life  of  Thomas 
Errington  1  he  being  a  papist,  and  having  no  issue-male.  Whether  to  the  right 
heirs  of  Edtoard  Errington,  or  to  William  Errington  the  remainder-man  1  And 
the  counsel  for  the  defendfmt  William  ErrvngUm  argued.  That  Edward  Errington 
having  by  the  said  settlements  conveyed  away  the  whole  estate,  subject  to  the  uses 
and  trusts  expressly  dechtred,  his  heirs  at  law  were  tiiereby  excluded  from  having 
any  benefit  of  the  estate,  till  after  all  the  particular  intermediate  uses  were  spent, 
and  therefore  to  raise  a  trust  by  implication,  in  favour  of  the  heirs  at  law,  during  the 
life  of  Thomas  Errington,  out  of  the  supposed  estate  of  Soulby  the  trustee  to  preserve 
the  contingent  uses,  was  to  give  them  a  preference  to  the  particular  uses,  to  which 
they  are  expressly  postponed  by  Edward  Errington  the  grantor,  who  had  an  absolute 
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power  over  the  estate.  Secondly,  Where  an  estate  is  limited  to  a  person  incapable 
(A  taking,  the  next  remainder  ought  according  to  the  rules  of  law-  to  take  place  im- 
mediately ;  and  consequently  Thmntu  Errington  being  incapable  to  take  by  the  said 
act.  and  having  no  issue,  WiUiam  Errington  is  entitled  to  be  let  into  the  perception 
d  the  profits,  immediately  upon  the  death  of  Edward  Errington  without  issue,  there 
being  no  intervening  equitable  estate  to  prevent  him,  for  though  the  legal  estate 
ihowl  be  taken  to  be  in  Soidby  to  preserve  the  contingent  uses  (which  possibly  may 
nerer  arise),  yet  once  the  trusts  annexed  to  that  estate  are  void  to  all  other  purposes, 
it  ought  not  to  be  any  impediment  to  hinder  William  Errington  from  enjoying  the 
benrat  of  the  estate,  nor  to  have  any  further  effect,  than  to  preserve  the  le^ai  interest 
in  the  trustee,  for  that  contingent  purpose,  for  which  alone  it  can  be  good,  vie.  to  let 
in  the  sons  of  Thomas  Errington,  in  case  he  shall  have  any.  As  in  Lewis  [12]  Boides's 
case,  11  Co.  79  b.  Thomas  Boides  covenanted  to  stand  seized  to  the  use  of  himself 
and  of  Anne  his  intended  wife  for  term  of  their  lives,  and  after  their  decease  to  the  use 
of  their  first  issue-male,  and  the  heirs  male  of  such  issue  lawfully  begotten,  and  so 
oyer  to  the  second,  third,  and  fourth  issue-male,  c&c,  and  for  default  of  such  issue, 
to  the  use  of  the  heirs  male  of  the  body  of  the  said  Thomas  and  Anne  lawfully  begotten, 
vith  remainders  over.  It  was  resolved  that  till  issue-male,  Thomas  and  Ann«  were 
Mited  of  an  estate  in  tail,  and  that  then  the  estates  should  (^n,  and  they  become 
tenants  for  life,  to  let  in  the  son's  remainder  :  nor  ought  the  said  legal  estate  to  obstruct 
the  limitations  of  the  settlement  in  any  other  respect,  much  less  to  prefer  the  heirs 
It  law  of  the  grantor,  to  "VfiUiam  Errington,  contrary  to  the  grantor's  intent  declared 
in  the  deed. 

Thirdly,  supposing  there  was  a  resiJting  trust  during  the  life  of  Thomas  Errington, 
yet  that  trust  did  arise  upon  the  settlement  in  1714  (which  was  good  by  estoppel), 
and  Edward  Errington  had  a  power  to  dispose  of  that  trust,  which  might  very  well, 
and  did  clearly  pass  by  the  subsequent  settlement  of  1718,  and  consequently,  that  trust 
estate  being  no  ways  necessary  to  preserve  the  contingent  remainders  under  the  settle- 
ment of  1718,  will  now  vest  in  William,  there  being  no  body  in  esse  capable  of  taking 
it  before  him. 

But  the  Lord  Chancellor  decreed  in  favour  of  the  right  heirs  of  Edward  Errington, 
and  declared,  that  the  act  having  made  the  trust  for  the  benefit  of  Thomas  Errington 
raid,  did  for  so  much  defeat  the  intention  of  Ediaard  Errington ;  but  that  equity 
wonid  see  the  rest  of  the  settlenx«at  performed,  as  far  as  the  rules  of  law  would  permit, 
that  the  limitation  of  the  premisses  to  WiUiam  Errington,  is  by  the  express  words 
of  that  settlement  not  to  commence,  or  take  place,  until  after  the  death  of  the  said 
Thomas  Errington,  and  on  failure  of  issue-male  of  his  bod^ ;  neither  of  which  have 
fet  happened,  and  possibly  may  not  happen,  during  the  life-time  of  William  Errington, 
and  therefore  in  the  mean  time,  William  has  no  manner  of  ri^ht  or  title  to  the  poases- 
aonof  the  premisses,  or  the  rents  and  profits  [13]  thereof,  and  if  the  construction  which 
WiUtam  Errington  contends  for,  should  prevail,  the  limitation  to  the  sons  of  Thomas 
Errington  (if  he  should  hereafter  have  any),  would  be  thereby  defeated,  contrary 
to  the  express  design  of  the  grantor,  for  if  a  person  is  to  take  by  purchase,  and  the 
estate  is  once  gone  over  to  the  next  in  remunder  before  that  person  comes  in  esse, 
there  is  no  instance  of  the  estates  bong  ever  brought  back  agam,  tho*  'tis  otherwise 
in  case  of  a  descrat ;  as  where  lands  are  given  to  A.  and  the  heirs  of  his  body,  re- 
mainder to  5.  in  fee,  A.  dies  without  issue,  B.  enters,  and  A.'s  wife  is  afterwards 
delivered  of  a  son,  the  sou  shall  take  :  He  also  allowed  that  if  an  estate  is  devised  to 
C.  for  life,  remainder  to  B. ,  and  C.  happens  to  be  a  monk,  that  D.  shall  take  immediately, 
but  that  this  case  is  very  different,  for  between  the  remainder  to  Thomas  Errington, 
ud  the  remainder  to  William  Errington,  there  are  several  intermediate  remainders 
that  would  be  destroyed,  and  is  easily  distinguished  from  Leivis  Bowles's  case,  for  there 
the  contingent  remainder  took  effect  whilst  the  particular  estate  susbsisted  (Carter, 
IW).  He  allowed  that  it  was  the  intention  of  Edtoard  Errington  that  his  heirs 
should  not  take  but  as  last  in  remainder,  but  that  they  took  by  a  new  title  given  tliem 
6jr  the  late,  the  profits  of  the  premisses  during  the  life  of  Thomas  Errington  being  undis- 
poied  of .-  Whereas  WiUiam  Errington  had  no  title  but  by  the  setttement,  whereby 
the  grantor  intended  that  he  should  not  take  the  estate,  while  Thomas  or  his  issue- 
nafc  were  alive.  (Show.  Parlm.  Gas.  87 ;  2  Vem.  722 ;  Cro.  El.  422,  Case  20.) 
(This  decree  was  affirmed  in  parhament  on  Wednesday,  May  the  15th,  1728.) 

The  word  purchase  in  the  act  of  the  1 1  &  12  W.  3,  ch.  4,  is  to  be  understood  as  it 
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Btands  in  opposition  to  descent  in  a  legal  sense,  and  a  devise  of  lands  is  within  the 
meaning  of  Uie  act,  the  words  of  which  ought  to  be  eralained  according  to  their  sense 
in  law,  nay  a  real  estate  devised  only  by  constniotion  oi  a  court  of  equity  is  a  puivdiase 
within  the  act  (post,  Ca.  194),  as  where  lands  are  devised  in  tru^,  to  sdl  for  payment 
of  debts  and  legacies,  and  to  pay  the  surplus  money  to  a  papist,  because  such  a  cesiw/ 
que  trust  may  hy  a  bill  in  chancery  [14]  compel  the  trustees  to  convey  over  to  him  upon 
his  paying  of  the  debts  and  legacies.  Both  which  points  were  adjudged  by  the  House  of 
Lords  in  the  case  of  Moper  and  Baddiff,  where  the  decree  of  Lord  Haramrl  of  the 
27th  of  June  1712,  was  reversed. 

Lord  Derwentvxiter  a  papist  being  tenant  in  tail,  previous  to  his  marriage,  suffere 
a  common  recovery  to  the  use  of  him  and  his  heiis,  and  afterwards,  by  lease  and  release 
he  settles  the  lands  to  the  use  of  himself  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remiunder  to  his  first,  and  every  other  son  of  that  marriage  in 
tail  miue,  with  remainders  over.  Afterwards  Lord  Derwentvxiter  is  attainted  of  treason, 
and  executed,  and  his  son  an  infant  put  in  his  claim  before  the  commissioners,  which 
was  dismissed  by  the  opinion  of  four,  against  three,  but  this  decree  of  dismission  was 
reversed  on  an  appeal  to  the  delegates  5  Georg.  I,  by  the  opinion  of  four  against  Mr. 
Justice  Fortescue,  that  Lord  Derwentnxiter  was  not  a  purchaser  within  the  act  of  11 
&  12  W.  3,  ch.  4,  for  the  recovery  was  not  a  new  acquisition,  but  a  modification  of  the 
family  estate,  and  that  the  act  could  only  be  meant  of  new  purchases.  And  Mr.  Justice 
Tracy  was  of  the  same  opinion,  upon  a  case,  that  arose  on  a  trial  at  the  North  assizes 
in  1707,  which  was  referred  to  his  determination. 

Case  9.— Hide;  Plaintiff ;  WicaiOJUE  &  al',  Bsfendanls.  [1726.] 

In  Court,  Lord  Chancellor. 

The  plaintiff  was  decreed  to  pa^  an  attorney  his  bill,  before  the  Lord  Chancellor  would 
oblige  him  to  deliver  up  the  title  deeds,  because  the  plaintiff  enjoyed  the  estate  uncter 

an  appointment  of  the  attorney's  client,  from  whom  he  received  them. 

Nathaniel  Hyde,  the  grandfather  of  the  plaintiff,  and  Alice  his  wife,  by  lease  and 
release  convey  certain  lands  to  trustees  and  tneir  heirs,  in  trust,  for  Nathaniel  for  life, 
and  after  his  decease,  in,  trust,  to  sell,  and  to  pay  the  money,  and  profits  till  side,  to 
such  child,  or  children,  as  Alice  should  appoint.  Nathaniel  cities,  and  Alice,  in  pur- 
suance of  her  power,  appoints,  that  the  trustees,  till  a  sale,  should  stand  seized  to  the 
use  of  her  son  Nathaniel  for  life,  remainder  to  the  trustees  to  preserve  contingent 
romaindera,  remainder  to  the  first  and  every  other  son  of  Nathaniel  in  tail  male,  re- 
mainder to  the  heirs  of  the  body  of  Nathaniel,  with  several  remainders  over,  and  that 
when  the  estate  should  be  sold,  other  lands  should  be  purchased  with  the  money,  and 
settled  to  the  same  usee.  The  plaintiff,  as  [15]  daughter  and  heir  of  the  body  of 
Nathaniel  the  son,  claims  the  lands  under  that  appointment,  and  brings  her  bill  infer 
aV  against  the  defendant  Vligmore,  to  have  the  title  deeds,  and  vrritings  of  this  estate 
that  were  in  his  hands,  delivered  up.  The  defendant  Wigmore  in  his  answer  sets  forth, 
that  he  received  them  from  Alice,  among  other  writings,  as  her  attorney,  and  insists 
upon  keeping  them  till  he  is  paid  a  bill  of  £60  for  fees  and  disbursements  which  Alice 
was  indebted  to  him.  And  the  Lord  Chancellor  thotight  this  very  reasonable,  and 
decreed  accordingly,  because  the  plaintiff  daimed  under  Alice,  who  might  hare  ap- 
pointed the  estate,  in  favour  of  any  other  child  as  well  as  of  the  plaintiff's  father.  But 
the  council  for  the  plaintiff  seemed  very  dissatisfied,  and  mentioned  the  case  of  £roofc 
of  Oxford,  where  his  lordship  declared,  that  an  attorney,  or  solicitor,  could  keep  only 
his  clients  deeds  till  his  bill  was  paid,  but  not  thwe  of  any  other  person,  espedally  such 
as  even  his  client  on  a  bill  would  have  been  decreed  to  have  delivered  up. 

Case  10.— Anonymods.  [1726.] 

!n  Court,  Lord  Chancellor. 

An  executiix  shall  sign  an  inventory  of  goods,  the  use  of  which  is  devised  to  her 
for  life,  but  uudl  not  give  security  for  them.   See  post,  case  32. 

If  the  use  of  houshold  goods  is  devised  to  an  executrix  for  life,  she  shall  sign  a 
schedule  or  inventory  of  them,  but  shall  not  be  comi^elled  to  give  security  for  theuL 
Nels.  8vo  Rep.  in  Cane.  15G ;  1  Chan.  Cas.  75,  1*21. 
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[16]  Db  Tkru.  S.  Hill.  1726,  in  Cur.  Cancellarlb. 

Case  11.— WiLUAM  Gardiner  Clerk,  Plaintiff ;  Jamis  Cook  Clerk,  Edward 
Griffith  Clerk,  and  John  Griffith  Olerk,  Dsfendants.  [1726.] 

In  Court,  Lord  Chancellor. 

If  an  advowson  is  mortgaged,  and  the  church  becomes  void,  the  right  of 
presentation  is  in  the  mortgagor. 

The  27th  of  July  1722,  the  plaiatifi  filed  his  bill  against  the  said  defendants,  setting 
forth,  That  King  Charles  II.  by  letters  patent  under  the  great  seal,  bearing  date  the 
20th  of  November  1672,  amongst  other  things,  granted  to  John  Lord  FreshvilU,  the 
idvowson,  and  right  of  presentation  to  the  rectory  of  Ecldington  cum  KUimlmarsh 
in  the  county  of  Derby,  worth  about  £400  per  ann.  for  thirty  one  years,  from  Michael- 
ffloj  1670.  That  Lord  FreshvUle  by  indenture  bearing  date  the  29th  of  December 
1672,  assigned  over  the  said  advowson  to  trustees,  who,  by  indenture  bearing  date 
the  14th  of  February  1672,  declared  the  trust  for  Samuel  Gardiner  doctor  in  divinity. 
Hut  the  27th  of  February  1676,  King  Charlea  U.  granted  the  said  advowson  of  the  said 
rectory  to  the  sfud  Lord  Fresfmlle  for  ninety  nine  year8,in  trust,  for  Dr.  Samuel  Gardiner 
the  plaintiff's  gruidfather,  his  executors,  admizustrators,  and  assigns,  who  enjoyed  the 
same  as  rector  thereof  for  his  life,  and  the  plaintiff's  father  Samuel  Gardiner  succeeded 
the  sfud  Dr.  Gardiner,  and  was  incumbent  thereof  during  his  life,  and  brought  up 
the  plaintiff  a  clergyman  to  succeed  him  in  the  said  rectory. 

That  the  23d  of  Jvly  1711,  the  plaintiff's  father  mortgaged  the  term  in  the  said 
rectory  (being  about  sixty  three  years  to  come)  to  the  defendant  Cook,  a  neighbouring 
cle^ymanf  as  a  seourity  for  £300  which  his  father  had  before  borrowed  of  him  on  his 
bond,  and  to  indemnify  him  agtunst  a  bond  for  £200  more,  for  which  the  defendant 
Cook  was  surety  for  the  [15]  puuntifi's  father.  That  about  July  1721,  the  defendant 
Coek  pressing  to  have  his  money  pud,  the  plaintiff's  father  procured  the  same,  and 
acquainted  CtxA  therewith,  but  he  then  declmed  reodving  it,  and  desired  it  mi^t  not 
be  paid  in  till  the  Lady  day  then  next  following,  for  fear  he  should  be  robbed,  his  house 
being  old  and  ruinous  ;  and  the  plaintiff's  father  being  at  that  time  ill  of  the  sickness 
whereof  he  died,  the  defendant  Cook  promised,  that  whenever  he  should  die,  or  im- 
metyately,  if  he  would  resign,  that  he  would  present  the  plaintiff,  and  renewed  the  same 
asurances  to  the  plaintiff  at  his  father's  fimeral.  That  the  plaintiff's  father  on  the  8th 
<rf  September  1721,  died  intestate,  and  the  plaintiff  took  administration  to  him,  and  there- 
by became  intitled  to  the  equity  of  redemption  of  the  premisses ;  and  the  plaintiff  desiring 
to  be  presented,  the  defendant  Cook  insisted  to  have  further  security  for  the  aforesaid 
£300,  and  for  his  indemnity  agunst  the  aforesaid  bond  of  £200  and  interest ;  which  the 
plaintiff  was  advised  he  could  not  safely  do,  without  incurring  the  danger  of  simony, 
the  church  being  then  vacant :  Upon  which  the  defendant  Com  privately,  and  without 
the  previous  knowledge  of  the  plaintiff,  executed  an  instrument  for  presenting  the  other 
ddendant  John  Griffith,  and  Cook  pretending  that  the  right  of  presentation  was  in 
him,  and  that  the  plaintiff's  consent  was  not  necessary,  but  only  matter  of  form,  and  the 
other  defendants  promising  him  their  interrat  for  the  living  of  Hitchinsloke  in  Hamp- 
Aire,  which  the  defendant  John  Griffith  then  enjoyed,  and  which  would  become  vacant 
by  his  acceptance  of  the  other ;  and  having  first  warmed  him  with  liquor,  they  prevailed 
npou  him  to  consent,  before  the  Bishop  of  Coventry  and  Litchfield,  to  the  presentation 
(s  the  defendant  John  GriffUh ;  tho'  at  first  he  positively  refused,  and  was  at  last  pre- 
vailed upon  with  great  reluctajice,  by  the  t^ireats  of  the  defendant  Edvxird  Griffith, 
and  for  fear  of  being  thrown  into  gaol  for  his  father's  debts,  for  which  he  stood  bound  ; 
and  which  the  defendants  the  Griffiths  promised  to  pay  off,  if  the  plaintiff  would  consent 
to  thar  proposals.  That  the  defendant  John  Griffith  has  been  since  instituted  and  in-  ' 
docted  into  the  said  rectory ;  and  afterwards  the  defendants  continued  their  assur- 
ances for  procuring  preferment  for  the  plaintiff  till  they  apprehended  his  time  for 
bringing  a  quare  imp^it,  was  expired,  and  then  there  was  an  end  of  all  promises  of  that 
kind,  the  plaintiff  therefore  offered  to  pay  the  said  debts  of  £300  and  £200  and  interest, 
and  prayed  that  upon  payment  thereof,  the  defendant  Cook  might  assign  over  the  said 
netoiy  with  the  appurtenances  to  the  plaintiff,  for  the  residue  of  the  said  term  of  ninety 
nine  years ;  and  that  the  defendant  Joftn  GriffUh  might  resign  the  said  rectory,  that 
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the  plaintiff  might  be  presented  thereto,  and  enjoy  the  same.  To  which  bill  the  Biid 
defendants  put  in  their  several  answers,  and  the  cause  coming  on  to  be  heard  the  28tlL 
of  January,  the  council  for  the  plaintifE  argued,  that  the  [16]  defendant  Cook  had  do 
right  to  the  said  rectory  any  further  than  as  a  security  for  his  principal  and  intenst, 
and  until  there  be  a  foreclosure,  the  right  of  presentation  upon  a  vacancy  (since  such 
presentation  cannot  be  applied  towards  satisfaction  of  the  principal  and  interest  secured 
by  the  mortgage)  ought  in  equity  to  be  enjoyed  by  the  mortgagor,  according  to  many 
precedents  in  the  court  of  chancery,  as  Sir  John  Hobart  versus  Serjeant  SeWy.  SeWy 
the  mortgagee  had  presented,  but  there  was  no  institution,  and  Lord  Cowper  decreed, 
that  the  conveyance  should  be  considered  only  as  a  security,  and  that  he  should  with- 
draw his  presentation,  and  present  him  that  Sir  John  Hobart  the  mortgagee  should 
nominate.  And  Wood  and  Henchman  versus  Sir  Bibye  Lake  and  Croflf.  (2  Yem. 
401,  549.)  Stanley  being  tenant  for  life  of  the  manor  and  advowson  of  AdderUy, 
mortgaged  it  to  Sir  Bibye  Lake,  who  entered  before  the  church  became  vacant,  then 
Stanley  grants  the  next  avoidance  to  Wood,  the  incumbent  dies,  and  Sir  BHye  Lake 
presents  Crofts  to  the  bishop,  who  refuses  him  institution,  till  Wood  (being  mis-informed 
by  hifl  council,  that  he  had  no  right,  but  from  no  imposition  practised  on  him  by  Sir 
Bibye  Lake)  (post,  642)  consented  thereto  before  the  bishop  ;  afterwards  Wood  presente 
Henchynany  and  they  brought  a  guars  impedif,  and  a  bill  in  this  court  against  Sir  Bibye 
LaJce  and  Crofts^  and  Lord  Harcourt  decreed  that  the  mortgage  should  not  be  given  in 
evidence  upon  the  qxutre  impedit,  and  that  the  defendants  should  pay  costs  (and  the 
Lord  Chancellor  sfud  in  this  ct^e,  if  a  rjuarg  impedit  had  been  brought  in  time,  he  would 
have  removed  everything  out  of  the  way  in  the  same  manner.  And  they  further  insisted, 
that  the  defendant  Cook  always  pronused  to  present  the  plaintifE  to  the  said  rectory, 
till  such  time  as  the  plaintii!  refuaed  to  comply  with  terms,  which  were  not  proper 
during  the  vacancy  thereof. 

To  which  it  was  answered  by  the  council  for  the  defendants,  first,  that  as  to  the 
pretended  trust  and  agreement,  that  the  defendant  Cook  should  present  the  plaintiff 
upon  the  death  of  his  father,  the  defendant  Cook  has  positively  denied  it  by  his  answer, 
and  the  plaintiff  has  not  made  the  least  proof  whatsoever  of  it,  and  the  mortgage  deed 
plainly  and  expresly  proves  the  contrary. 

Secondly,  That  the  defendant  Cook  by  virtue  of  his  mortgage  had  the  legal  right 
of  presentation  in  him,  '  with  an  express  covenant  and  agreement  entered  into  by  the 
'  plaintiff's  father,  that  the  said  defendant  should  present,  as  often  as  the  rectory  became 
'  void,  and  that  if  the  right  of  presentation  was  not  effectually  assigned  to,  and  vested 
'  in  him  by  the  mortgage  deed,  that  then  the  plaintilT's  father,  his  executors  and  ad- 
'  ministrators  should  from  time  to  time  present  [17]  such  persons  as  the  defendant  Cook 
'  should  nominate,  and  no  others.* 

This  covenant  in  the  mortgage  deed  is  not  good,  being  a  collateral  furtlier  security, 
for  thereby  the  mortgagee  would  be  intitled  to  the  presentation,  as  well  as  to  his  money. 

Jennings  versus  Ward,  2  Yern.  520.  A.  lends  money  to  B.  on  a  mortgage,  and 
takes  a  covenant  from  B.  by  another  deed,  that  if  A.  should  think  fit,  B.  should  convey 
to  A.  so  much  of  the  mortgaged  estate  as  should  be  of  the  value  of  the  money  lent  at 
twenty  years  purchase.  The  Master  of  the  Rolls  decreed  this  covenant  to  be  set  aside 
as  unreasonable.  This  is  no  further  security  d.  a  valuable  nature,  and  therefore  diffen 
from  the  case  of  Jennings  versus  Ward. 

Thirdly,  That  the  dnendant  Co(de  had  no  other  security  whatsoever  for  his  money, 
but  the  mortgage  of  the  said  advowson,  or  right  of  presentation,  in  which  the  mortgagor 
had  no  interest,  but  a  term  of  about  sixty  three  years  to  come,  when  the  mortgage 
was  made,  and  which  possibly  one  succeeding  incumbent  might  outlive,  and  therefore 
it  was  highly  reasonable,  the  defendant  Cook  should  have  the  presentation,  and  that 
was  the  reason  of  those  particular  covenants,  whereby  contrary  to  the  other  cases 
(where  a  manor  with  an  advowson  appendant  was  mortgaged)  the  mortgagor  became 
a  trustee  of  the  presentation  for  the  mortgagea 

Fourthly,  That  the  plaintifi  himself  consented  before  the  bishop,  to  the  defendant 
John  Griffith's  being  instituted  into  the  said  living. 

This  pretended  consmt  was  very  unfairly  obtained,  for  it  is  impossible  in  die  nature 
of  the  thmg  to  imagine,  tliat  such  a  consent  could  be  a  voluntary  act,  if  he  had  been 
fully  apprized  of  his  right,  for  he  was  educated  a  clergyman,  with  a  view  to  be  provided 
for  oy  this  advowson,  and  he  had  no  other  dependance  for  a  subsistence,  and  had  no 
manner  uf  consideration  for  consenting  to  an  act,  which  would  deprive  him  of  Iiis 
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bread,  and  the  only  prospect  he  had  for  his  subsistence,  save  what  was  laid  before  him 
to  delude  him,  besides  there  was  a  mispresentation  of  the  truth,  the  defendant  Cook 
having  told  him,  that  the  right  of  presentation  was  not  in  the  plaintiff,  but  in  himself, 
and  that  he  had  no  occasion  for  his  consent,  and  this  was  not  in  the  power  of  the 
[jaintifi  to  contradict,  the  defendant  Cook  having  all  the  title  deeds  in  his  custody, 
the  defendants  likewise  threatened  to  throw  the  plaintiff  into  gaol,  and  other  threaten- 
ings  were  made  use  of  to  terrify  him  into  a  compliance,  and  at  the  same  time  it  was 
indnuated  to  him,  [18]  that  it  would  be  more  for  his  interest  to  comply,  and  as  a  further 
impoBitiou  he  was  heated  with  liquor  to  induce  him  to  consent,  and  notwithstanding 
tU  those  unfair  practice^  It  appears,  that  at  the  tune  of  this  pretended  consent, 
the  plaintiff  was  in  the  greatest  craifusion  and  scarce  knew  what  he  said  or  did. 

The  defendants  by  their  answers,  have  all  denied  that  they  applied  to  the  plaintiff 
for  his  consent,  or  either  threatened,  or  promised  him  any  thing  on  that  account,  nor 
did  th^  think  his  consent  necessary  ;  and  when  the  bishop  sent  for  him,  he  told  him 
he  would  not  institute  the  defendant  John  Griffith  without  his  consent,  and  it  is  fully 
fffoved  by  the  bishop,  and  his  Sitrretary,  that  the  plaintiff  did  consent,  and  that  no 
argumenta  were  used  by  Griffith  the  father,  or  any  body  else  to  bring  him  to  consent, 
it  is  not  credible  wat  the  reverend  prelate  should  take  the  consent  of  a  man  in 
drink. 

Fifthly.  The  defendant  John  Griffith  was  presented  the  4th  of  December  1721. 
inrtituted  the  14th.  and  inducted  on  the  23d  of  the  same  month,  and  the  bill  was  not 
oxlubited  till  the  27th  of  Ju2y  1722,  so  that  six  months  were  dapsed  after  the  imtitution, 
and  induction,  before  the  bill  was  filed,  and  when  the  church  has  been  full  for  six  months, 
without  any  legal  claim,  or  process,  the  wisdom  of  the  law  has  thought  fit  to  prevent 
any  litigation,  or  disturbance  after  that  time. 

This  was  occasioned  by  the  defendant's  fraudulent  practices,  unfair  representations, 
and  delusive  promises,  and  consequently  this  being  a  case  of  fraud,  the  objection  is  of 
no  weight  in  a  court  of  equity,  as  has  been  always  held  in  the  parallel  case  of  the  statute 
of  limitations,  and  fines  have  been  adjudged  no  bar  on  the  same  account ;  tho*  these 
statutes  were  made  for  the  ^ood  and  quiet  of  the  subjects  in  general. 

The  defendants  by  their  answers  have  denied  all  those  several  charges,  and  the 
l^aintiS  has  made  no  proof  of  them,  and  by  the  common  law,  if  the  chumi  had  been 
mil  but  a  day,  the  patron  was  barred,  and  the  statute  having  enlarged  his  time  to  six 
montia,  iliere  is  no  occasion  to  carry  it  further,  and  it  would  be  of  as  ill  consequence 
not  to  bring  bills  within  the  six  months,  as  not  to  bring  actions. 

Whereupon  the  Lord  Chemcellor  was  pleased  to  order,  that  the  plaintiff's  bill,  so  far 
as  it  related  to  the  defendant,  John  Griffith,  should  stand  dismissed,  with  costs,  because 
no  qiutre  tmpedit  had  been  brought,  nor  the  bill  filed  till  seven  months  after  institution 
and  induction.  Whereas  the  statute  of  Westminster  the  2d  Ch-  5  (which  has  been 
inviolably  observed  [19]  since  the  making  of  it),  allows  but  six  months,  and  on  this  act 
his  lord^ip  grounded  his  decree,  without  considering  the  circumstances  of  the  case, 
or  by  what  misinformation,  or  fraud  the  plaintiff's  consent  was  obtained ;  for  the 
statute  makes  j^enar^  a  bar  a^tinst  all  mankind,  even  in  case  of  a  usurpation,  if  a 
quare  impedU  is  not  brouj^t  within  ux  months,  and  his  lordship  said,  no  bill  of  this 
nature  had  been  ever  brought  in  this  court,  where  a  ^uare  imjxdit  had  not  been  first 
brought  in  that  time.  And  as  to  the  defendant  Cook,  his  Lordship  ordered,  and  decreed, 
that  the  plaintiff  should  redeem  on  the  common  terms,  otherwise  his  biU  was  to  be 
dismissed.  (2  Inst.  355,  360,  361 ;  Clerg.  Law,  504  ;  Co.  Lit.  119  b,  344  a,  b  ;  Woods's 
Inst.  160;  Hob.  241 ;  7  Co.  26  a.)  (This  decree  was  affirmed  in  parliament,  without 
debate,  for  the  same  reason,  on  Friday  the  Slst  of  January  1728-29.) 
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[20]  Db  Term.  S.  Trin.  1727,  in  Cur.  Ganoellaria. 

Caae  12. — Mobkj  Hawkins,  George  Dawes,  sen.  &  al'.  Plaintiffs ; 
Samuel  Mason  Defendant.  [1727.] 

[P.  C.  4  Bro.  P.  C.  7.] 

In  Court,  Master  of  the  Rolls. 

There  is  a  difterence  between  makine  a  man  executor  and  ezpresly  devising  the  residue 
to  him,  for  in  the  first  case,  if  he  dies  before  he  has  fully  administred,  administration 
de  bonis  mm,  dc,  shall  go  to  the  next  a  kin  of  the  testator,  but  in  the  other,  it  shall 
go  to  the  next  of  kin  of  the  executor.  Carter,  125 ;  Went.  Off.  of  executors,  34; 
Dyer.  372 ;  Plowd.  281 ;  Shower,  26 ;  Cro.  Ca.  115 ;  Swinb.  Part  6.  sec  1,  n.  4 ; 
Magna  Cha.  ch.  18 ;  Perk,  tit  Devise,  eh.  8.  £oL  97 ;  Doct  and  Stud.  lib.  2,  ch.  10 ; 
Bro.  tit.  Adm.  n.  141,  tit.  Ex.  n.  149 ;  2  Inst.  32 ;  17  Ed.  3,  73 ;  27  Kd.  3,  88 ; 
29  £d.  a,  13 ;  Swinb.  part  6,  Sect  3,  n.  14,  Sect  20,  n.  2.  If  the  executor  has  a 
particular  legacy,  the  residue  shall  go  to  the  next  of  kin. 

John  Hawkins,  a  freeman  of  London,  having  only  one  daughter  Sarahs  the  wife 
of  the  defendant,  whom  he  had  fully  advanced  in  marriage,  and  no  wife,  made  his 
will  the  2d  of  Jwne  1720,  and  thereby  inter  qI\  devised  to  his  brother  Moses  HavMns 
and  his  heirs,  a  messuage,  and  house  in  Berks,  £10  for  mourning,  and  £100  south  sea 
stock  ;  and  to  his  sister  Mary  Dawes,  £100  south  sea  stock,  and  after  her  death  his 
will  was,  that  the  said  stock  so  given  to  her,  should  be  divided  to  her  children  then 
living,  and  £40  to  buy  mourning  for  herself,  her  husband,  her  son,  and  her  daughter, 
and  gave  to  the  defendant  and  h^  heirs  two  houses  in  Wappinq,  £500 ;  and  £10  to  buy 
him  mourning.  And  devised  to  trustees  £1000 south  sea  stock  m  trust  for  his  daughter 
Sarah  to  be  at  ber  disposal,  and  after  several  other  l^^ies  he  gave  and  beqtieathed 
the  rest  and  residue  of  his  real  and  personal  estate  to  ms  daughter  Sarah  to  nold  the 
same  during  her  natural  life,  and  after  her  decease,  he  gave  and  bequeathed  the  same 
to  her  child  and  children  bom  of  her  body  for  ever,  in  case  such  child  or  children  should 
attain  the  age  of  eighteen,  or  be  married,  but  in  case  they  died  before  such  age.  or 
marriage,  then  in  such  case,  he  gave  and  bequeathed  the  said  rest  and  residue  of  his 
estate  as  follows.  To  his  brother  Moses  Hawkins  and  his  heirs  for  ever  all  bis  messu- 
ages or  tenements  in  Hounsditch,  and  Wooipack  Alley,  and  to  his  kinsman  Moses 
Hawkins  and  his  heirs,  the  lease  of  his  houses  in  the  minories  in  London.  And  made 
his  daughter  Sarah  executrix  for  life,  and  Moses  Hawkins  his  [21]  brother,  and  George 
Dawes,  senior,  his  brother-in-law,  executors,  from  and  after  her  decease.  March 
the  24th,  1720,  the  testator  died,  and  April  the  1st  1721,  the  defendant's  said  late 
wife  Sarah  proved  the  said  will,  and  she,  and  the  defendant  possessed  themselves  of 
the  testators  personal  estate,  and  April  the  26th,  1722,  the  defendant's  wife  died 
without  issue,  and  thereupon  the  said  Moses  Hawkins  the  brother,  and  George  Dams 
procured  letters  testamentary  on  the  said  will  from  the  prerogative  court  of  Canterbury, 
and  May  the  10th,  1722,  the  defendant  took  letters  of  administration  to  his  said  wife 
out  of  the  said  court,  and  this  bill  was  brought  by  the  executors,  and  legatees,  against 
the  defendant,  for  an  account,  and  satisfaction  of  their  legacies,  and  that  the  surplus 
undisposed  of,  might  be  paid  to  the  executors,  Moses  Hawkins  and  Georffe  Jkiteet, 
senior,  for  after  the  death  of  his  daughter  without  children,  the  testator  has  disposed 
only  of  part  of  the  residue,  vis.  his  messuages,  and  leasehold  houses.  And  the  c^fendant 
by  his  answer  inasted,  that  he.  as  administrator  of  his  said  wife  (the  testator's  only 
child  living  at  his  death),  was  intitled  to  the  remainder  of  the  testator's  personal  estate, 
which  was  undisposed  of  by  the  said  will ;  and  this  cause  coming  on  to  be  heud  in 
the  High  Court  of  Chancery  before  his  honour  the  Master  of  the  Bdls  on  the  12th  of 
Juna  1727,  Mr.  Attormy-General  argued  for  the  defendant 

This  question  must  depend  on  the  will,  and  intention  of  the  testator.  There  ca^ 
be  no  doubt,  but  that  many  cases  may  be  mentioned,  where  executors  may  have  the 
legal  estate  in  them,  and  yet  be  considered  in  this  court  only  as  trustees.  An  executor- 
ship by  the  civil  law  (which  is  the  rule  in  legatary  cases)  is  said  to  be  only  a  fidei  com- 
missum,  and  the  legacies  given  by  the  testator  are  onl^  so  many  special  directions 
as  to  the  disposal  of  this  trust,  and  the  whole  estate  vests  in  the  executor  till  he  assents. 
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I  If  one  makes  an  executor,  and  he  dies  intestate,  before  he  has  fully  administred,  the 
I  next  of  kin  to  the  testator,  and  not  the  next  of  kin  to  the  executor  shall  have  adminis- 
tration de  bonis  non,  but  the  next  of  kin  to  the  executor  shall  have  the  administration, 
if  the  residue  is  expresly  devised  to  him,  which  shows  plainly  that  the  law  makes  a 
difference  between  barely  nominating  a  m&ii  executor,  and  expresly  devising  the 
residue  to  him,  and  executors  have  always  been  construed  trustees,  where  it  appears 
the  testator  intended  to  make  them  so,  as  where  he  devises  particular  legacies  to  uiem, 
vhieh  is  an  evidence  that  he  intended  them  no  more,  for  if  by  making  uiem  executors 
he  desigiied  them  the  whole,  it  would  have  been  unnecessary  and  absurd,  to  have  given 
t^em  any  thizur  in  particular,  which  would  be  to  give  them  all,  and  some,  and  then 
I  this  ifl  within  uie  reason  of  those  cases,  for  the  testator  has  left  Moses  Hawkins  £10 
for  mourning,  and  £100  south  sea  stock,  and  £10<ito  [22]  Mary,  the  wife  of  the  other 
executor,  which  vesta  in  him  as  her  husband,  and  £40  for  mourning  for  herself,  husband, 
son,  and  daughter,  that  is  £10  a-piece,  and  the  case  of  Foster  and  Mount,  1  Vem.  473, 
{  which  was  the  first  case  of  this  nature,  did  not  turn  on  a  fraud,  but  on  an  implied 
trust,  and  in  1704,  Lord  Keeper  Wright,  in  the  case  of  Coke  versus  Waiker,  2  Vern. 
676,  decreed  the  surplus  to  the  next  of  kin,  where  £10  (as  here)  was  given  to  the  exe- 
cutor for  mourning,  but  there  is  a  further  evidence  in  this  case,  that  the  testator, 
did  not  think,  that  by  making  them  executors,  he  gave  them  any  thing,  for  he  has 
made  his  daughter  executrix  for  life,  and  has  also  given  her  all  the  residue  of  his  personal 
estate  for  U£e,  which  would  have  been  whoU^  tumeceasary,  if  he  thought  it  had  belonged 
to  her  as  exMutrix.  And  the  statute  of  distributions  settles  the  Buooesraon  of  the  next 
(k  kin,  as  the  common  law  does  of  heirs  in  case  of  lands.  And  if  a  man  devises  his 
lands  to  his  heir  for  life,  he  shall  have  the  reversion  by  descent,  so  here  since  part  of 
the  residue,  neither -by  express  words  or  by  implication,  belongs  to  the  executors,  the 
n?xt  of  kin  must  of  consequence  be  intitled  to  it,  as  if  he  had  died  intestat«. 

Mr.  ScliciloT  General.   This  question  arose  as  a  consequence  of  the  statute  of  dis- 
tributions, for  it  never  was  disputed  till  after  that  statute.   The  executor  takes  the 
whole  in  right  of  the  testator,  and  therefore  if  he  dies  intestate,  not  his  next  of  kin,  but 
the  next  of  kin  to  the  testator  shall  have  administration  de  bonis  non,  and  though  the 
executor  has  a  power  by  law  to  dispose  of  the  whole,  yet  what  he  has  not  dispcsed  of, 
the  law  dont  c<m8ider  as  his,  but  as  the  testator's,  but  if  he  is  also  residuazy  legatee, 
then  his  next  of  kin  shall  have  administration,  for  then  it  belongs  to  him  in  his  own 
right,  and  not  in  right  of  the  testator,  so  that  making  him  executor  dont  give  him  an 
interest  in  the  estate,  but  only  a  power  over  it :  Before  the  statute,  an  administrator, 
no  more  than  an  executor  was  obliged  to  distribute,  and  if  the  spiritual  court  went  about 
to  compel  him,  a  prohibition  lay,  because  till  the  statute,  no  body  had  a  better  title, 
which  is  the  foundation  a  court  of  equity  now  goes  on,  but  I  allow  that  since  the  statute, 
if  it  appears  from  the  will,  or  by  proofs,  that  the  testator  designed  the  executor  should 
liave  the  surplus,  he  certainly  must,  for  a  distribution  is  founded  on  the  t^tator's 
intention  that  his  executor  should  not  have  it,  one  evidence  of  which  is  the  giving  him  a 
panicular  legacy,  as  is  done  in  this  case,  but  they  say  here  that  only  (me  of  the  executors 
has  a  legacy  bequeathed  to  him,  and  that  therefore  both  are  not  excluded  from  the 
smdus,  but  in  this  case  legacies  are  given  to  both  of  them,  to  Moses  Savikms  expresly, 
and  to  the  wife  of  the  other  [23]  executor,  and  what  is  given  to  the  wife,  is  given  to  the 
hosband,  but  also  £40  is  given  for  mourning,  for  her,  and  the  husband,  and  the  children, 
iHit  in  the  case  of  Darwell  and  Bennet,  2  Vem.  677,  quoted  in  the  case  of  Ball  versus 
SnUh^  2  Vem.  675,  a  legacy  to  one  executor  excluded  the  other  two  from  their  share 
of  the  surplus,  and  it  was  decreed  to  be  distributed.    If  the  daughter  here  had  a  child 
or  children,  the  whole  residue  would  have  been  theirs,  then  in  that  case  the  executora 
I   could  have  taken  nothing  as  such  (Freem.  203,  S.  P.),  and  yet  their  authority  as  exe- 
cutors would  have  continued,  and  though  this  contingency  did  not  happen,  yet  since 
it  appears  that  in  that  case  they  were  to  have  had  a  hare  authority  only,  there  is  no 
reason  to  think  he  designed  them  more  in  any  other  case,  and  since  he  gave  the  residue 
I   to  his  aster  expresly  for  life,  he  could  only  design  to  make  her  a  nude  e:]raeutrix,  and 
I    thea  when  he  appoints  the  others  executors  after  her  decease,  he  must  be  supposed 
j    to  make  them  executors  too  in  the  same  sense,  suppose  the  executors  had  died  before 
the  daughter,  their  authority  would  have  been  determined,  and  they  could  have  no 
mterest*   In  case  his  daughter  died  without  children,  then  he  says  he  gives  the  rest 
and  residue  of  his  estate  as  follows,  and  names  only  two  bequests,  and  drops  the  rest, 
which  must  therefore  belong  to  his  next  of  kin,  but  they  say  he  has  given  her  a  legacy 
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of  £1000  and  the  residue  exprealy  for  life,  whereby  he  hag  shown  his  intenticm  that  she 
should  have  no  more,  but  what  the  next  of  kin  take  is  not  by  the  inteatiim  of  the 
testator,  but  by  the  statute  of  distributions,  because  the  testator  has  not  com|^eated 
his  will,  whereas  the  executor  can  only  take  by  the  will,  and  intention  of  the  testator. 

Mr.  Luttpych  for  the  jiaitUijfs.  Though  the  learning  is  still  very  doubtful,  when 
the  surplus  belongs  to  the  executor,  and  when  to  the  next  of  kin,  yet  there  can  be  no 
question  in  the  case  before  us.  In  the  case  of  Foster  and  Mount  the  executors  were 
strangers,  and  had  £10  s-piece  given  them  for  their  care  and  trouble,  and  Lord  Ghancellor 
Jejferies  ordered  the  account  to  be  taken  before  he  made  his  decree,  and  the  surplus  on 
the  master's  report  coming  out  to  be  £6000,  he  decreed  it  to  the  children ,  for  it  looked  like 
a  fraud  ;  and  the  executors  before  that  time  were  never  questioned,  because  the  law 
was  for  them,  and  no  equity  was  against  them,  hut  many  cases  of  this  nature  have 
indeed  been  t^termined  since,  thou^  no  certain  rule  is  yet  laid  down,  to  know  when 
an  executor  is  excluded,  no,  not  even  the  giving  him  a  particular  legacy,  but  the  deter- 
mination wholly  depends  on  the  circumstances  of  the  case,  and  the  intention  of  the 
testator,  for  in  BaU  and  StM/th's  case,  2  Vem.  675,  a  legacy  was  given  to  the  executrix, 
and  yet  the  surplus  was  decreed  to  her,  but  here  nothing  is  given  to  them  as  executon, 
hegives  them  nothing  out  of  that  residue  of  which  they  were  to  be  executors  after  \24t\  the 
death  of  his  daughter,  but  only  particular  legacies  out  of  his  peisonal  estate,  so  no 
implication  against  them  can  arise  from  thence,  for  by  this  will  there  are  two  residues, 
one  devised  to  the  daughter  for  life,  and  the  other  is  a  part  of  this  first  which  the  testator 
has  made  no  disposition  of  after  her  death,  but  his  intenticm  is  plainly  aeainst  the 
defendant,  by  his  will  he  gives  the  daughter  the  residue  during  her  naturu  life  (mly, 
how  then  does  it  appear  that  he  designed  her  all,  would  not  this  be  intending  her  all 
and  some,  and  this  will  is  no  more  than  the  ma^ng  a  provision  for  his  daughter  and 
her  children  if  she  had  any,  if  not,  for  his  brother,  and  brother-in-law  ;  and  then  since 
the  executors  have  the  legal  title  in  them,  what  eqxiity  is  there  in  this  case  to  take  it  out 
of  them  ^  Where  a  fee-simple  is  devised  to  the  heir  for  life,  he  shall  take  the  reversion 
by  descent,  because  no  body  else  has  a  title,  but  here  the  executor  has  the  legal  right  to 
what  the  testator  has  not  disposed  of,  here  he  has  left  his  daughter  a  particular  legacy, 
who  would  be  intitled  to  the  surplus  as  his  next  of  kin  by  the  statute  of  distributiona, 
so  may  not  we  say,  she  has  no  title,  because  he  has  made  a  particular  provision  for  her, 
in  the  case  of  Somner  versus  Hocher,  particular  legacies  being  given  to  the  next  of  kin, 
as  well  as  to  the  executors,  the  residue  was  decreed  to  the  executors,  for  the  implication 
was  equally  strong  (see  ant.  cas.  3  ;  post,  case  26),  that  the  next  of  kin  were  to  nave  no 
more,  as  that  the  executors  were  not,  and  then  the  law,  which  is  for  the  executors, 
ought  to  take  place,  and  this  is  not  a  case  where  both  the  executoi?  have  legacies,  for 
George  Davxs  has  no  legacy,  for  the  forty  pounds  are  not  bequeathed  to  him,  and  then 
if  both  the  executors  have  not  particular  legacies,  neither  are  excluded  (post,  cas.  32, 
cas.  167  ;  1  Vem.  473,  contra).  Dr.  Cotesworth  brought  a  bill  against  Brangtnn  his 
co-executor,  for  an  account  of  the  surplus  undisposed  of.  and  that  it  might  be  decreed 
to  him,  because  the  defendant  had  a  particular  legacy.  But  Lord  Cowper  was  inclined 
to  tliink  that  neither  were  excluded  because  both  were  not,  but  directed  an  account  to 
be  taken,  and  i^ter  a  report  made,  the  cause  coming  on  to  be  heard  before  Lord  BaxtaaTt 
in  1711,  he  decreed  that  the  estate  should  be  divided  between  the  executors.  An 
executor  in  liis  lifetime  may  do  what  he  pleases  with  the  estate,  and  if  he  leaves  an 
executor,  he  will  be  entitled  to  the  estate  of  the  first  testator,  but  if  the  executor  dies 
intestate,  an  administration  de  bonis  Tum  must  of  course  be  granted  to  the  next  of  kin 
to  the  testator. 

Mr.  Wills.  The  council  for  the  defendant  would  collect  the  mtention  of  the  testator 
from  the  particular  legacies,  he  has  given  legacies  indeed  to  his  brother  Moses  Havkint 
immediately,  but  none  to  the  other  executor,  but  devises  £100  to  his  wife  for  [26]  hfe, 
and  then  to  her  children,  which  he  seems  to  have  done  on  purpose  that  her  husband 
might  not  be  excluded,  from  what  he  designed  for  him  as  executor ;  but  supposing 
that  l^^ies  were  bequeathed  to  both  the  executors,  we  are  not  within  the  reasons  <n 
the  common  cases,  where  the  executorship  and  legacy  are  to  commence  immediately, 
because  here  the  legacy  is  given  absolutely,  but  the  executorship  only  on  a  contingency, 
so  that  it  might  be  the  testator's  intention  that  they  should  have  these  legacies  at  all 
events,  and  the  residue  on  a  contingency.  Would  they  have  only  Moses  excluded, 
that  would  be  contrary  to  the  testator's  intention,  for  he  designed  he  should  be  better 
provided  for  than  the  other  executor ;  or  would  they  exclude  the  other  only,  but  no 
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ease  can  foe  mentioned  where  the  surplus  weis  decreed  from  the  executor,  if  he  had  no 
legacy  left  him.  Or  would  they  have  both  excluded,  why  then  they  must  be  trustees 
for  the  defendant's  wife  tho'  the  testator  by  express  wonls  has  given  her  the  residue 
only  for  life,  he  has  also  ^ven  her  £1000  and  to  the  defendant  her  husband  £500,  from 
whence  it  may  be  as  strongly  inferred,  that  he  designed  her  no  more,  as  that  he  designed 
the  encutors  nothing  fi^ther,  and  they  are  executors  only  of  the  residue,  which  is 
ezpresly  devised  to  the  daughter  for  life,<&c.,  on  a  contingency.  By  their  construction 
the  next  of  kin  will  have  nothing,  but  the  residue  will  go  over  to  the  defendant  who  is  a 
Granger,  while  the  daughter  was  alive,  who  was  next  of  Idn,  the  ezeoutoiB  had  no  title, 
Dor  if  she  had  children,  and  the  executors  themselves  are  next  of  kin,  when  they  come 
to  be  intitled. 

Mr.  Attorney  General's  Beply.  In  the  case  of  Foster  and  Afount,  the  legacies  were 
given  to  the  executors  expressly  for  their  care  and  pains,  but  there  have  been  many 
cases  since,  where  legacies  given  to  the  executors  generally,  have  debarred  them  of 
the  residue,  and  those  resolutions  have  turned  upon  the  impertinence  of  the  thing, 
of  giving  him  a  part,  for  whom  he  dedgned  the  whole  ;  yet  I  allow  in  particular  cases, 
the  surplus  has  been  decreed  to  the  executors  tho'  legacies  have  been  left  them,  where 
the  intention  of  the  testator  plainly  appeared,  or  was  proved,  as  in  LitUebury  and  Budde^s 
ease,  2  Yern.  677,  and  in  Bm  Skna  Smith's  case,  in  which  there  was  evidence  of  kindness 
to  the  wife,  which  took  ofi  the  presumption  that  the  testator  designed  her  no  more, 
bat  in  all  other  cases  the  executors  have  been  excluded,  but  I  allow  that  the  question 
Till  principally  depend  on  the  construction  of  the  will ;  here  they  say  the  legacies 
are  given  in  praisenti,  but  they  are  made  executors  only  after  the  daughter's  death, 
but  this  objection  I  think  makes  against  them,  suppose  they  had  died  in  the  life-time 
(rf  the  daughter,  they  could  not  have  taken,  nor  their  representatives,  though  [26]  the 
contingency  had  after  happened,  and  suppose  she  had  left  issue,  they  would  have 
been  executors,  yet  could  have  taken  nothing,  which  shows  plainly,  that  he  desired 
them  only  an  authority,  and  no  interest ;  and  it  imports  nothing,  that  he  has  given 
the  residue  to  the  daughter  for  life,  for  that  was  done  purely  for  the  sake  of  her  children, 
to  make  the  legacy  sure  to  them  ;  and  if  she  had  no  children,  he  only  gives  particular 
parts  over  ;  if  he  had  made  no  executors,  it  must  be  admitted  she  would  have  had  the 
nadue,  but  the  making  executors  will  not  alter  the  case,  for  they  have  only  the  legal 
interest  in  them,  but  they  say  this  is  different  from  the  case  of  a  reversion,  which  will 
descend  on  the  heir,  tho  the  lands  are  expresly  devised  to  him  for  life,  because  here 
the  executor  can  take,  but  there  no  body  else  has  a  title,  but  suppose  them  cestuy  que 
trust  in  fee,  devises  to  his  heir  for  life,  in  that  case  there  is  a  trustee  to  whom  the  reversion 
in  fee  by  law  belongs,  yet  the  trust  of  the  reversion  shall  go  to  the  heir,  and  in  the  cases 
of  personal  estate,  the  next  of  kin  are  as  strongly  intitled  to  the  trust  of  the  surplus, 
as  the  heir  in  the  other  case  is  to  the  trust  of  the  reversion,  and  there  are  many  precedents 
where  the  surplus  has  been  decreed  to  the  next  of  kin  though  they  have  had  particular 
legacies  devised  to  them,  for  they  take  by  the  statute,  not  by  the  intention  of  the  testator, 
w  executor  wants  the  will  to  take  by,  but  the  next  of  kin  do  not  Here  they  sav  a 
l^acy  is  left  only  to  one  executor,  but  in  the  case  of  Darwell  and  Bennet  that  excluded 
the  other  two  from  claiming  the  residue,  and  in  the  case  of  Dr.  Cotesworth  and  Brangwin, 
the  question  was  only  between  the  executors,  and  it  doth  not  appear  that  the  next  of  kin 
were  before  the  Court. 

His  Honour  the  Master  of  the  Rolls  declared,  that  by  giving  a  legacy  to  one  of  the 
esecutors,  neither  of  the  executors  were  excluded,  and  inter  al'  decreed,  that  the  ex- 
«utors  were  intitled  to  the  surplus  (which  was  about  £2000),  and  that  the  defendant 
should  account  for  the  same.  2  Vem.  247,  3(il,  425,  G73.  736,  104,  148,  648,  571  j 
1  Vem.  425 ;  3  Salk.  82,  Cas.  1 ;  1  Chan.  Caa.  196.  (This  decree  was  affirmed  in  the 
House  of  Lords,  on  Wednesday,  March  the  4th,  1729-30.) 
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[27]  De  D.  S.  Michael.  1728,  in  Cur.  Cancellabia. 

due  13.— Anonthus.  [1728.] 

At  the  ChaneeUor's  house,  Lord  ChanceUor. 

A  solicitor  may  take  out  a  commlasioii  ol  bankruptey  for  hia  fees,  whilst  his  bill  is 
undar  taxation  by  order  of  Court. 

An  order  was  made,  that  a  solicitor's  bill  should  be  taxed  by  a  master,  and  that  all 
proceedings  at  law  should  in  the  mean  time  be  stayed,  and  whilst  the  bill  was  under 
taxation,  the  solicitor  sues  out  a  (Knnmission  of  fouikruptcy  against  hia  client.  And 
on  a  petition  to  supersede  the  commisdon,  this  was  adjudged  to  be  no  contempt,  nor 
a  sufficient  cause  to  supersede  the  commismon,  because  the  order  of  reference  extended 
only  to  bringing  actions,  and  to  common  and  cnxlinary  proceedings. 


Case  U.— Jacob  versus  the  Earl  of  Suffolk.  [1728.] 

October  the  22d,  1728.   At  the  Chancellor's  house.  Lord  Chancellor. 

What  is  due  for  principal,  interest,  and  costs  on  a  mortgage  shall  carry  interest  from  the 
confirmation  of  the  report,  and  the  principal  shall  bear  interest  from  the  date  to  the 

confirmation.    2  Vem.  392 ;  post,  cas.  139. 

Lands  were  conTeyed  b^  the  late  Earl  of  Suffolk  to  trustees  and  their  heirs,  for  pay- 
ment of  his  debts,  to  be  paid  within  six  months  after  his  decease,  and  on  a  bill  exhibited 
by  the  creditors,  the  trust  was  decreed  to  be  carried  into  execution,  and  the  creditors 
were  to  come  in  before  the  Master,  and  prove  their  debts.  The  Master  in  about  four 
years  makes  his  report,  and  on  a  petition  of  several  creditors  to  have  what  interest 
they  should  be  allowed,  ascertained,  and  from  what  time.  The  Lord  Chancdlor  declared 
it  as  the  practice  of  the  Court,  that  where  a  Master  reports  what  is  due  on  a  mortgage 
for  the  principal,  interest,  and  costs,  [28]  that  the  whole  aggr^ated  sum  shall  carry 
interest  from  Uie  time  tiie  report  is  confirmed,  and  that  interest  shall  be  paid  for  the 
principal,  from  the  date  of  the  report,  till  its  confinnation.  And  that  debts  by  simple 
contract  though  liquidated  by  the  Master's  report,  will  not  bear  intwest,  unless  the 
creditors  are  unreasonably  delayed,  for  though  the  debtor  has  provided  an  additional 
security  for  them,  by  making  his  lands  chargeable  with  the  payment  of  them,  that 
has  not  otherwise  altered  the  nature  of  them,  so  as  to  make  them  carry  interest  (like 
debts  which  originally  affect  lands)  which  they  did  not  before,  tho'  'twas  urged  by  the 
Solicitor  Gen.  that  on  a  mortgage,  the  interest  when  turned  into  principaX  did  not 
bear  interest,  from  the  nature  of  the  lien,  but  only  from  being  ascertained  by  the  report, 
and  that  therefore  it  ought  to  hold  so  in  debts  by  simfJe  contract,  and  that  here  the 
simple  contract  creditors  ought  to  have  interest  for  their  debts  from  the  six  months 
after  the  Earl's  death,  since  he  had  provided  for  the  parent  of  them  in  that  time 
by  sale  or  mortjgage,  and  if  a  mortgage  had  been  inmiediaCdy  made,  the  estate  must 
have  bom  the  mterest :  or  at  least  uat  they  might  have  interest  from  the  Master's 
report,  when  the  several  debts  became  certain,  esp^^lally  for  that  the  creditors  had  been 
delayed  for  near  twelve  months  by  a  dozen  exceptions,  which  were  all  overruled,  and 
cited  a  case  where  it  bad  been  done,  and  affirmed  m  the  House  of  Lords. 

Case  15.~Ex  Parte  GAZALEa-.  [1728.] 

[S.  C.  sub.  nam.  CaecUet,  2  P.  Wms.  497.] 

At  the  Chancellor's  house.  Lord  Chancellor. 

Qucere,  Whether  a  bond  on  a  contingency  can  be  proved  before  the  commissioneis 
of  bankrupt  before  the  contingency  happens.  2  Vern.  101.  Qucere,  Whether 
a  bankrupt  can  plead  his  certificate  to  an  action  brought  on  a  bond  entered  into 
before  bankruptcy,  on  a  contingency  that  did  not  arise  tin  after  he  was  cleared. 

One  previous  to  his  manwge,  entered  into  a  bond  to  a  trustee,  of  the  penalty  of 
£1600,  conditioned,  that  if  the  marriage  was  had,  and  his  wife  survived  him,  he  would 
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leave  her  £800,  or  if  ehe  died  without  issue  in  his  life-time,  he  would  pay  back  £100 
of  her  portion  to  her  Either.  The  marria^  took  effect,  and  the  husband  afterwards 
becomee  a  buikrupt.  And  the  trustee  petitions  to  be  let  in  as  a  bond  creditor  under 
ft  cammiBsksi  d  bankrupt  sued  out  against  him.  And  the  question  was,  whether 
Uiis  contingent  donand  should  be  conffldered  as  a  debt,  and  proved  before  the  Com-- 
misBionen.  And  the  only  doubt  with  the  Lord  Chancdlor  wtM,  whether  if  the  oontin- 
B/sacy  hereafter  happened,  the  bankrupt  mi^ht  not  {dead  his  certificate  to  an  action 
brought  on  the  bond,  and  therefore  he  ordered  it  to  stand  over  to  the  next  day  of  petitions, 
to  have  that  point  spoke  to,  for  his  Lordship  declared  if  the  certificate  was  no  bar,  he 
Tould  rlwmiM  the  petition,  for  the  contingency  might  never  happen,  and  though  the 
husband  was  now  a  bankrupt,  he  might  recover  his  credit,  and  be  able  to  perform  the 
amdkion  if  it  ever  aroae,  and  it  was  said  that  it  would  be  no  bar,  because  the  cause  of 
action  was  subsequent  to  the  certificate,  and  that  it  had  lately  been  [29]  resolved  so 
in  ii.  in  the  case  of  Ttdly  and  Sparks,  where  one  brought  an  action  on  a  bond  that 
bore  date  before  the  bankruptcy,  and  set  forth  in  his  declaration,  the  condition,  which 
was  not  broke  till  after  the  bankrupt  was  cleared,  the  bankrupt  pleaded  his  certificate, 
uid  ^e  plea  was  adjudged  insuffieient.  Because  at  the  time  of  the  certificate,  the 
oUi«ee  had  no  cause  <n  aodon. 

Mr.  Mead  insisted  that  such  creditors  on  a  contingency  had  been  often  allowed 
to  come  in  under  a  commission  by  Lord  Cowper^  Lord  Harcourt,  and  Lord  Maedesfield^ 
wA  their  proportion  of  their  debt  was  put  out  at  interest  in  the  name  of  the  assignees, 
wd  the  interest  was  paid  to  the  assignees,  and  if  the  contingency  happened,  then  the 
principal  was  paid  to  the  creditor,  but  if  it  never  happened,  then  it  went  to  the  assignees, 
in  trust  for  uie  other  creditors  (2  Vem.  662).  And  he  mentioned  the  case  of  Green 
(ne  post,  Cas.  61),  where  the  money  due  on  a  contingency  was  reserved  in  this  manner. 


Case  16— Hill  versus  Wihtk  &  ux',  &  e  contra.   [1728.]  . 
At  the  Chancdlor's  house.  Lord  ChanceUor. 

Mr.  EUl  preferred  a  petition  to  his  Majraty  in  his  Hu;h  Court  of  Chancery,  praying 
1  eominisBion  to  review  and  reli^ar  a  sentence  of  the  Court  of  Delegates  in  Irdand, 
sod  Mrs,  White  and  her  husband  preferred  a  cross  petition  for  a  commission  to  review 
and  rehear  a  sentence  of  a  Court  oi  Delegates  in  England. 

Mr.  Solicitor  General  for  the  petitioner  Mr.  Hill.  Captain  White  privately  married 
the  daughter  and  only  child  of  Lieutenant  Qeneral  Sanchy,  without  his  privity  or 
ooDsent^  and  the  mother  of  Marcus  HiU,  the  petitioner,  was  sister  to  the  .General's 
Tife.  In  1719  General  Sanchy  died  in  Ireland,  on  a  journey,  in  company  with  Mr. 
EiU,  and  being  greatly  disobliged  at  his  said  daughter's  marriage,  he  a  few  days  before 
bis  death,  made  his  will,  -and  appointed  the  said  Marcus  Hill  sole  executor,  and  re- 
udnary  legatee,  after  payment  of  debts  and  l^acies.  In  May  1720,  the  will  was  pro- 
pounded in  the  Prerogative  Court  of  Canfer&ury,  and  the  probate  was  opposed  by  the 
counter  petitioners,  but  in  1722,  a  sentence  was  given  in  lavour  of  Mr.  Hill,  and  the 
probate  granted  to  him.  and  on  an  appeal  the  sentence  was  affirmed  by  eight  of  the 
Delegates,  July  22,  and  no  complmnt  thereof  was  ever  made  till  this  cross  petition. 
And  the  testator  leaving  also  considerable  assets  in  Ireland,  the  will  was  likewise  pro- 
pounded in  the  Prerogative  Court  of  that  kingdom,  and  a  probate  was  granted  to  the 
petitioner,  and  on  an  appeal  the  cause  was  heard  before  the  Delegates,  January  1723, 
on  the  same  [30]  evidence  as  in  England,  and  they  adjourned  till  the  7th  of  February 
following,  and  on  the  18th  of  AprU,  1728,  without  being  continued  by  adjournment, 
uid  without  notice  to  the  parties  or  their  proctors,  three  Judges  met  (and  no  common 
kwyer  among  them),  and  reversed  the  sentence  of  the  Prerogative  Court,  and  granted 
letters  of  administration  to  Mrs.  White  the  daughter :  Wherefore  we  now  prefer  this 
petition  to  have  the  said  sentence  reviewed  and  reheard,  and  tho'  a  commission  of 
lenew  is  not  a  matter  of  right,  but  of  grace  and  favour  (as  was  adjudged  in  the  case 
of  Povi*  and  Andreto$)y  yet  it  has  never  been  denied  upon  good  reasons,  and  we  pre- 
Eome  our  cases  are  so  very  different  that  there  are  the  strongest  reasons  for  this  peti- 
titm,  and  none  of  any  weight  or  moment  for  theirs.  In  Ireland  there  has  been  but  oge 
sentence  against  the  will,  and  that  given  by  only  three  Commissioners ;  nor  are  the 
hand,  and  imposition  on,  and  insanity  of  the  testator,  suggested  by  the  cross  petition, 
efficient  allegations,  because  they  have  been  already  under  consideration  of  the  Judges, 
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that  gave  the  sentence,  And  they  have  adjudged  them  not  aufiicimt  to  aside  the  wiU. 
The  sentence  of  the  Delegates  in.  En^and  vas  conformable  to  the  sentence  of  the 
FreiDgotive  Court,  and  has  been  acquiesced  under  five  years,  and  no  precedent  oan  be 
shewn  where  after  bo  long  an  acquiescence,  a  review  has  been  granted  of  a  senteoce 

of  Delegates,  who  confirmed  the  sentence  of  the  Prerogative  Court. 

Doctor  Henchmcin.  NumberlesB  inconveuiencieB  would  ensue,  if  a  commission 
of  review  should  be  allowed  after  so  great  a  distance  of  time.  The  executor  Mr.  HiU 
has  paid  the  debts  and  legacies  of  the  testator,  alt  which  dre  liable  to  be  reversed  and 
xmdone  by  this  commisson,  thej^  pray  by  their  crosspetition  :  And  therefore  there  is 
always  a  time  limited  for  the  bringing  of  appeals.  The  civil  law  albws  ten  days,  and 
we  mteen,  and  I  have  known  an  appeal  disaibwed  that  was  brought  on  the  sixteenth 
day ;  conformable  to  which  rule,  the  House  of  Lords  have  lately  made  an  order,  that 
appeals  to  their  Lordships  shall  be  brought  within  five  years,  and  two  years  was  the  time 
allowed  to  petition  his  Imperial  Majesty  in,  and  this  is  now  the  law  of  the  empire.  All 
which  rules  are  founded  on  a  supposition,  that  the  estate  is  in  that  time  disposed  of. 
and  that  the  circumstances  of  the  parties  in  such  a  course  of  years  are  greatly  altered. 
The  Court  of  Delegates  in  Ireland  have  proceeded  in  a  manner  new,  and  unprecedented, 
four  years  past  between  their  first  sitting  on  the  commission,  and  their  giving  sentence. 
The  cause  was  first  beard  in  January  1723,  before  five  Commissioners,  and  the  last 
hearing  was  on  the  8th  of  the  same  month,  then  they  adjourned  to  the  7th  of  February 
then  next  following,  then  there  was  a  discontinuance,  then  they  met  on  the  24th  of 
February,  and  there  was  no  settled  adjournment  as  to  time  or  place,  so  [31]  that  the 
parties  could  not  tell  when  or  where  to  attend  ;  the  next  meeting  was  on  the  9th  of 
AprU  172G,  another  was  on  the  10th  of  January  1727,  and  on  the  18th  of  AprU  1728 
the  sentence  was  given,  tho'  neither  tiie  council  for  the  petitioner,  or  his  proctor,  was 
present  as  appears  by  the  acts  of  the  register.  Tlie  Commissioners  in  Iraand  refused 
to  admit  five  witnesses,  whose  testimony  was  allowed  in  the  Prerogative  Court  in 
Ireland,  and  by  both  the  courts  in  Ene^nd.  In  February  1723,  the  Commissioneis 
in  Ireland,  met  to  give  sentence,  but  could  not  agree  till  1728.  There  is  no  quorum 
in  the  Irish  Commission,  and  though  they  set  forth  in  their  petition,  that  all  the  three 
Delegates  signed  the  sentence  unanimously,  that  is  of  no  weight,  because  by  the  tenor  of 
the  Commission,  that  is  necessary  to  make  the  sentence  good-  In  Ireland  the  Pre- 
rogative Court  gave  sentence  for  the  will,  and  only  three  Judges  of  fifteen  gave  sentence 
in  favour  of  the  cross  petitioners.  In  England  the  probate  was  granted  by  the  Pre- 
rogative Court,  and  their  sentence  was  confirmed  by  eight  Delegates  out  of  fourteen, 
and  tho'  here  are  not  three  conformable  sentences  on  appeal  (which  are  never  impeach- 
able), yet  here  are  three  similiar  sentences,  and  four  years  acquies(^nce,  in  which  case  no 
prec»ient  can  be  shewn  that  a  review  was  ever  granted,  and  the  daughter  is  not  left 
unprovided  for,  but  is  seized,  by  the  same  title  with  the  petitioner,  of  the  moiety  of 
an  estate  descended  on  her  from  her  mother. 

Dr.  Strahan.  No  objection  can  be  made  to  our  petition.  The  most  irregular  steps 
have  been  taken  by  the  Commissioners  in  Ireland,  four  years  past,  between  taking  the 
informations,  and  giving  sentence ;  five  Judges  were  present  when  the  informations 
were  taken,  and  but  only  three  when  sentence  was  given,  and  the  other  Judges  had.  no 
notice  of  their  meeting,  and  where  any  of  the  Judges  take  upon  them  to  give  sentence 
without  the  rest,  all  the  proceedings  are  null  and  void.  Mr.  HiWs  proctor  petitioned 
the  Court,  that  the  three  would  not  proceed  to  sentence  till  the  other  two  met.  which 
w^as  at  tliat  time  granted ;  and  their  reasons  might  have  convinced  the  other  three. 
As  to  Mrs.  hue's  petition,  no  instance  can  be  given  where  a  review  has  been  granted 
after  five  years  acquiescence.  Most  countries  now  observe  the  Imperial  law,  where 
they  vary  from  it  'tis  in  shortening  the  time  as  in  ffoUiuui,  ^tis  restrained  to  a  year, 
that  property  may  not  be  unsettled  after  a  long  dwtance  of  time. 

Dr.  Brampston.  The  only  foundation  for  this  cross  petition  is  the  single  sentence 
in  Ireland  where  five  witnesses  were  not  suffered  to  [32]  give  evidence  whose  testimony 
had  been  objected  to  in  the  Prerogative  Court  in  England,  and  allowed,  and  on  an 
appeal  the  Delegates  were  of  opinion  they  were  good  witnesses,  and  remitted  the  cause. 

Dr.  Palmer  for  the  Cross  Petitioners.  This  case  is  the  first  of  the  kind  that  I  re- 
member. The  proceedings  have  been  set  out  as  if  those  in  Irelanti  were  subsequent 
to  those  in  England,  whereas  both  went  on  pari  passu,  this  will,  whereby  an  only 
child  is  disinherited,  was  made  in  extremis,  the  testator  upwards  oX.  seventy  years  of 
age,  his  distemper  a  diarrhoea,  which  being  improperly  stopped,  turned  to  a  lethargy. 
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the  will  was  made  on  the  eighth,  he  died  on  the  tenth  of  the  month,  'tis  said  his  in- 
tention hy  the  will  was  to  give  several  particular  legacies,  and  the  residue  to  Mr.  HUl, 
whereas  no  lesacies  are  given  by  the  will,  but  by  the  codicil,  which  is  more  properly 
Mr.  Hill's  vm,  for  thereoy  he  promises  by  way  of  note  subscribed  by  himself,  that  he 
would  pay  those  SBveral  legacies ;  and  the  l^tees  who  were  the  menial  servants  of 
the  Guifflal,  his  groom  aim  sacAi  like,  having  received  and  given  releases  for  their 
legacies,  were  admitted  witnesses  to  prove  the  will.  Mr.  HiU  is  a  mea^  atranger  in 
buod  to  the  testatcv,  nor  could  the  di^easure  he  had  conceived  at  hk  dau^ter's 
marriage  be  the  cause  of  this  pretended  will  in  favour  of  Mr.  Hill ;  for  the  deceased 
was  afterwuds  reconciled,  and  very  kind  to  her,  and  two  wills  were  found  in  hia  study 
in  England,  by  which  nothing  is  given  to  Mr.  HUl.  As  to  the  proceedings  on  the 
Commission  in  Irdand,  the  statute  in  that  kingdom  rec^uires  no  quorum  ;  and  common 
kwyera  are  but  of  late  years  necessary  in  the  commissions  in  England.  And  as  to 
the  length  of  time,  Dr.  CravAey  was  deprived  for  simony  by  the  Delegates,  and  a  review 

granted  by  King  WiUiam  III.  at  about  five  years  distance,  and  the  sentence  was 
Tereraed,  and  he  restored  to  his  archdeaconry,  which  Dr.  Oldis  had  enjoyed  in  the  mean 
time,  nor  is  the  King  limited  to  any  time.  It  is  not  necessary  that  the  council  or 
proGtozs  should  be  present,  when  sentence  is  given,  but  'tis  very  usual  for  the  Judges 
after  hearing  to  declue.  We  won't  give  the  gentlemen  who  are  of  oouncfl  any  furth^ 
trouble  of  attendance,  and  what  they  mention  as  irregularities,  are  common  in  these 
commissions,  sometunes  the  Judges  adjourn  to  a  certam  day,  and  then  if  none  attend 
they  are  adjourned  sine  die,  Mr.  HUl  is  as  much  in  fault  as  the  cross  petitioners  ;  for 
if  he  thought  the  proceedings  were  delayed,  he  ought  to  have  applied  for  a  day,  and 
the  Renter  is  to  attend  the  Judges  to  sign  a  warrant  for  that  jiurpose  :  And  as  to 
the  objection  that  five  Commissioners  were  present  at  the  [33]  infonnations.  And 
that  only  three  gave  sentence,  and  that  the  other  two  might  have  been  of  a  different 
(qsiiion.  this  would  have  been  no  sufficient  foundation  for  a  review,  tho'  the  five  had 
bem  preset,  and  the  two  had  actually  disagreed,  as  was  adjudged  by  Lord  Harcourt, 
m  ^  cam  of  Tvndar  verauB  Hopkins,  t^ee  bdng  sufficient  to  ioin  in  opinion,  by 
the  words  of  the  ocnnniissioii.  We  pray  a  commission,  because  we  nave  new  witnesses 
to  examine,  and  to  new  matter,  wnica  they  do  not  su^geM,  and  therefore  we  hope 
jour  Lordship  will  make  a  favourable  report  of  us  to  his  Majesty. 

Mt.  Attorney  General.  This  is  such  a  will,  as  a  Court  would  allow  the  probate  of 
with  great  reluctance,  an  inofficious  testament,  in  which  no  notice  is  taken  of  the 
daughter  his  only  child,  and  would  be  void  by  the  civU  law,  and  there  were  two  wills 
iouid  both  made  in  her  favour.  The  testators  leaving  assets  in  both  kingdoms,  makes 
Uus  a  vuy  particular  case,  but  I  must  observe  to  your  Lordship  that  this  will  was  made 
in  Irdand,  and  witnessed  there,  and  in  that  kingdom  they  might  give  sentence  on  the 
cndU.  4^  the  witnesses,  where  they  were  best  known,  and  then-  characters  could  be 
nuM  found  out,  and  this  indeed  appears  to  be  the  fact  from  the  c<nn|daint  of  the 
petitaoners,  that  five  of  die  witnesses,  whose  testunon^r  was  allowed  in  this  kingdom, 
ven  rejected  there,  uid  may  be  so  here  on  a  commission  oS.  review,  as  in  the  case  of 
DnUce  and  Prime,  6th  of  Fwmoury  1705,  Abington  was  allowed  a  good  witness  by  the 
Prerogative,  and  Court  of  Delegates,  and  yet  his  evidence  was  refused  on  a  review. 
Here  have  been  three  sentences  against  one  indeed  in  favour  of  the  will,  but  not  on 
the  same  evidence,  but  only  sentence  against  sentence.  As  to  the  errors  in  the  pro- 
ceedings, it  is  common  not  to  have  due  entries  from  Ireland,  and  is  answered  by  the 
pactice  of  the  Court  of  Delegates  here,  the  Judges  meet,  adjourn,  and  at  the  day 
perhaps  no  Judge  comes,  yet  the  proceedings  do  not  fall  for  that  reason,  but  new 
warrants  are  granted  to  attend,  ana  no  entries  are  made  of  such  warrants.  Proceed- 
ings (A  Courts  are  first  taken  down  in  minutes,  and  are  drawn  up  at  large  from  thence, 
•0  that  it  is  not  strange  that  several  errors  should  appear  in  them.  As  to  the  prayer 
of  thor  proctor,  that  the  sentence  might  be  staid,  till  the  other  Judges  came,  who 
heud  the  cause,  this  might  have  delayed  the  sentence  for  ew,  for  according  to  my 
iDstmctions,  they  two  ware  dead,  when  sentenM  was  given.  Though  the  sentences 
in  Bng^nd  wrae  very  solemn,  and  in  conformity,  vet  there  is  sufficient  cause  for  a 
review,  because  we  have  new  matter  to  prove,  and  by  new  evidence ;  and  as  the  law 
has  att  no  time  in  which  such  a  petition  is  to  be  brought,  it  lies  wholly  in  the  breast  of 
the  Crown,  and  no  case  can  happen  in  which  it  can  be  more  properly  asked  than  in 
this,  where  a  daughter  is  l^t  poor  and  [^41  destitute  of  any  provision  from  her  father, 
>Dd  a  suit  depending  at  the  same  time  in  Irdand,  to  set  ande  the  will,  wherefore  it 


Digitized  by 


1 


254  ANONTMUS  XOSELT,  85. 

was  advisable  to  wait  till  die  same  was  determined  in  that  kingdom,  and  if  the  Judges 
thwe  gave  smtence  in  &TOur  of  the  will,  then  to  acquiesce,  but  if  they  gave  sentence 
for  the  daughtOT,  this  then  would  be  a  good  reason  ffn-  us  to  pray  a  review  of  the  tea- 
tence  given  in  England,  and  is  very  necessaxy  to  prevent  the  ckulhing  of  jurisdicticHU, 
in  case  the  sentence  of  the  CommissioDers  in  Ireland  should  be  confirmed  on  the  com- 
mission of  review  granted  to  the  petitionera,  for  them  in  the  same  kingdom  it  would 
be  allowed  in  one  Court  to  be  a  good  will,  and  disallowed  in  another,  and  there  is  no 
othor  method  for  one  uniform  determination,  than  to  have  both  sentences  reviewed 
by  a  new  commission.  So  that  here  the  length  of  time  can  be  no  objection,  because 
it  was  proper  for  Mrs.  White  to  wait  the  event  of  the  suit  in  Ireland.  By  the  rules 
of  tUs  Court  a  month  is  the  time  limited  for  a  rehearing;  suppose  then  a  decree  made 
in  favour  of  the  plaintiit  and  in  another  cause,  a  decree  given  for  the  defendant  on 
the  same  equity,  and  a  petition  is  |H-eferred  to  rehear  the  last  cause,  the  Court  wOl 
likewise  suuer  the  first  cause  to  be  reheard  at  the  same  time,  the'  the  petiticm  is  pre- 
ferred at  a  greater  distance  of  time,  thui  is  limited  by  the  course  of  the  Court,  to  the 
end  that  there  may  be  one  uniform  decree  in  botii  causes,  and  reviews  in  Eocle^uutioal 
Courts  are  of  the  same  nature  with  rehearings.  ■ 

Lord  Cha/ncellor.  Though  the  cross  petitioners  suggest  that  they  have  nelv  matter 
to  ofier,  yet  as  they  have  produced  no  affidavits  to  prove  the  same,  I  can  take  no  notice 
of  the  aUegatious  of  their  petition.  My  opinion  however  is  not  final,  but  I  am  only 
humbly  to  lay  my  thoughts  before  his  Bda^esty.  I  cannot  advise  the  King  to  grant  a 
commissicm  of  review  arcer  five  years  acquiescence  under  the  sentence,  for  that  would 
render  property  unsettled  and  precarious,  and  no  commission  without  proof  of  new 
matter  was  ever  granted  at  such  a  distance  of  time,  if  the  case  stood  single,  but  here 
in  one  kingdom  is  a  sentence  for  the  will,  in  the  other  against  it,  five  Delegates  in  Ireland 
heard  the  cause,  and  four  years  lAer,  three  gave  sentence.  As  to  ^e  entries,  they  are 
but  matter  of  form,  and  may  be  rectified,  in  this  case  there  have  been  two  sentences  in 
England  for  the  will,  and  one  in  Ireland,  so  that  a  commission  of  review  of  the  sentraice 
of  the  Delegates  in  Ireland  is  plainly  reasonable,  but  to  prevent  contradictory  decrees 
this  seems  to  me  at  [36]  present  the  best  method :  To  lay  before  his  Majesty  that  the 
petitioners  are  well  intitled  to  a  commission,  and  that  it  would  be  proper  to  suspend 
the  consideration,  whether  a  commission  should  be  grimted  to  the  cross  petitioners, 
till  those  commissioners  of  review  have  given  sentence,  if  they  reverse  the  sentence 
of  the  Delegates  in  Ireland  then  there  will  be  no  occasion  for  another  oommissi<xi,  because 
the  sentences  in  England  will  agree,  if  they  affirm  it,  that  it  will  be  proper  to  ^rv^A  a 
review  of  the  sentoice  in  En^and  to  tlie  same  Commissioners,  that  two  different 
sentences  on  the  same  will,  mjvr  not  be  on  record  in  the  same  kingckno.  (4  Instit  341 ;  • 
25  H.  8,  ch.  19 ;  Hard  216,  Cas.  7  ;  Supplement  to  Wentvorth,  378.)  But  not  to  be 
allowed  to  give  new  evidence  as  to  facts  and  matters  before  examined  to.  The  acts  ci 
the  Court  of  Delegates  in  Ireland  were  produced  in  this  cause  signed  by  the  register, 
and  it  was  adjudged  that  there  needed  no  affidavit  to  prove  his  hand,  he  being  a  publick 
and  known  officer,  as  on  an  appeal  to  the  Lords  tJie  party  is  never  put  to  prove  the 
register's  hand  to  a  decree. 


Case  17.— Anontmdb.  [1728.] 

At  the  Chancellor's  hou»j  Lord  Chancellor. 

If  one  executor  pays  over  assets  to  the  other,  he  is  still  answeraUe  for  them. 
Nels.  8vo  Rep.  in  Cane.  100. 

Mr.  Attorney  General  for  the  Creditors.  This  comes  before  your  Lordship,  on  the 
creditors  petition  for  your  Lordship's  judgment,  on  the  report  of  the  Commissionen 
of  the  account  of  the  assignees.  A  commission  of  bankrupt  was  taken  out  agtunst 
Watson,  the  Commissioners  find  him  a  bankrupt,  assignees  are  chosen,  and  a  dividend 
made ;  afterwards  several  other  efiects  of  the  bankrupt  coming  to  their  han(k,  the 
creditors  petition,  that  the  assignees  may  account,  and  make  a  new  dividend,  and  your 
Lordship  was  pleased  to  order  that  they  should  account  before  the  Comnussionexa, 
and  that  the  Commissioners  might  state  tmy  thine  especially  for  the  judgmmt  of  tite 
Court.  Accordingly  the  Commissioners  have  taxm  the  account,  and  cntify  that 
Gnen,  EaU,  and  Awes  were  the  a8signe«i,  that  Green  did  not  appear,  and  so  no  account 
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ms  ta^n  as  to  him,  but  only  from  the  other  tvo,  that  Oreen  had  received  several  sums 
(A  money,  and  whether  the  other  two  assigneee  should  be  charged  with  hia  leoeipts, 
they  submit  to  the  Jud^ent  of  the  Court,  that  the  assignees  amd  a  real  estate  <rf  the 
baiuxupt,  that  Aires  received  part  of  the  purchase  money,  and  let  Green  have  £67  of  it, 
and  they  likewise  submit  to  your  Lordship,  whether  Aires  shall  be  chargeable  with 
this  form.  And  it  seems  reasonable,  that  all  the  assignees  should  be  answerable  for  the 
effects  come  to  any  of  their  bands,  for  all  are  trusted  by  the  creditors,  and  the  commis- 
sioners vest  the  effects  in  all  jointly,  and  'tis  upon  their  joint  credit  [36]  that  they  are 
intrusted  by  the  creditors,  and  it  is  only  for  their  own  ease  and  convenience,  they  let  one 
another  receive  the  effects.  As  to  the  £67,  it  is  plain  that  Aires  must  be  accoimtable 
Uff  it,  he  admits  in  his  own  affidavit  that  on  his  receiving  £220,  residue  of  the  purchase 
oumey.  upon  Green's  desire  he  let  him  have  £67,  to  lend  to  some  of  the  creditOTS,  he 
admits  then  that  he  received  the  money,  and  therefore  he  is  accountable  to  the  creditors 
for  it,  he  having  pud  it  over  to  another  assignee,  not  for  the  proper  purpose,  but  to 
lend  over,  and  he  trusted  Green  with  the  sum,  for  he  swears  he  lent  it  bun  upon  his 
own  credit,  and  because  he  thought  him  a  substantial  person,  and  your  Lordship 
adjudged  in  the  case  of  Lane  and  Wroth,  that  if  one  executor  pays  over  to  another 
executor  money  of  the  testator  he  has  received,  this  shall  not  discharge  him  of  it,  and 
ID  the  case  of  Stanley  and  Darington  the  Master  of  the  Rolls  was  of  the  same  opinion, 
it  coming  before  h'm  in  judgment  on  the  Msster's  special  report  in  1727. 

Mr.  Liulwych  for  Mr.  Hall,  and  Mr.  Aires,  two  of  the  Assignees.  Where  money 
■  paid  to  one  assignee,  the  other  shall  not  be  answerable,  for  since  an  executor  or  trustee 
for  payment  of  debts  shall  answer  for  no  more  than  he  hinuself  received,  neither  shall 
in  asn^ee,  for  executors  or  trustees  for  payment  of  debts  are  forced  upon  the  creditors ; 
ind  it  IS  not  in  their  power  to  tdiange  th«n,  but  the  assisnees  are  trustees  chose  by  the 
credhois  themselves,  who  give  tiiem  an  equal  trust,  and  can  have  them  changed,  and 
the  assignees  expressly  covraiant  to  answer  only  severally.  Nor  is  Aires  to  be  charged 
with  the  £67,  aD  the  assigneee  sell  the  estate,  and  Aires  and  Green  come  to  the  place 
^^inted  to  receive  the  purchase  money,  but  Aires  is  there  first,  and  receives  the  money, 
ind  whilst  he  is  cotmting  it  over,  Green  comes  in,  uid  desires  to  have  £67  of  it,  if  Green 
had  received  this  £67  and  Aires  only  the  rest,  without  doubt  he  should  not  answer 
for  it,  and  as  Green  came  before  the  meeting  was  over,  it  ought,  I  think,  to  be  considered, 
as  if  it  had  been  originally  received  by  Green,  and  as  if  Aires  had  never  received  it 

The  Lord  Chancellor.  It  would  be  of  very  ill  consequence,  if  a  solvent  assignee 
might  discharge  himself,  by  pa^g  money  over  to  an  insolvent  one,  he  ought  to  have 
kept  the  nioney  when  he  received  it,  asid  therefore  Mr.  Aires  must  account  iox  the 
<87,  but  neither  he,  or  Mr.  SaU,  are  to  be  charged  with  what  [37]  Alr>  Qnen  recuved. 
2  Tsm.  504.  615,  570 ;  1  Salt  318 ;  1  Vem.  303 ;  1  Chan.  Caa.  127 ;  Wentw.  Oft. 
of  Ex.  161 ;  Supplem.  to  Wentw.  316.  328 ;  Clayt.  Rep.  106.  Cas.  179 ;  Keilw.  51 ; 
Swinh  Pkrt  1,  Sect  7,  n.  3 ;  Eeilw.  23 ;  11  H.  6,  38,  a;  Dyer,  2,  Cas.  10,  a. 


Case  18.— Anonymus.  [1728.] 

At  the  Chaneellor's  house.  Lord  ChatweUor. 

A  ooounissioD  of  bankrupt  was  superseded,  because  several  of  the  debts  of  the 
petitioning  creditors  were  barred  by  the  statute  of  limitations. 

A  Bankrupt  preferred  a  petition  to  supersede  the  Commission,  on  a  suggestion, 
that  the  debta  of  the  petitioning  creditors  did  not  amount  to  £200,  several  of  their  debts 
b«ng  barred  by  the  statute  of  hmitations.  And  the  Lord  Chancellor  proposed  that  this 
■mis  should  be  tried  at  law,  whether  the  petitioning  creditors  are  orators  for  £200 
vithin  the  meaning  of  the  act ;  in  which  trial,  the  bankrupt  was  to  have  the  benefit 
of  the  statute  of  linutations,  in  the  same  manner  as  upon  a  plea  of  Non  assum^U  infra 
MX  annot,  but  the  council  for  the  creditors  being  unwilling  to  have  this  issue  tried,  the 
Lord  Chanedlor  superseded  the  Commission,  because  the  statute  would  be  eluded,  if 
the  creditors  who  had  suffered  it  to  run  upon  their  demands,  should  be  allowed  to  take 
oat  a  conunsBBion. 
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Case  19.— Anonymds.  [1728.] 

At  the  Rolls,  Master  of  tJie  RoUs. 

A  bond  conditioned  to  convey  lands  for  money  received,  is  considered  in  equity  as 
articles,  and  the  condition  shall  be  performed  in  specie,  and  the  obligee  having  been 
in  possession  20  yeure,  need  not  prove  the  mon^  paid. 

The  condition  of  a  bond  was,  for  so  much  money  in  hand  paid,  to  convey,  and  assure 
certain  lands :  The  Master  of  the  Rolls  declared.  That  bonds  of  this  nature  were  always 
considered  in  equity  as  articles  of  agreement,  and  decreed,  the  condition  to  be  specific- 
ally performed,  and  the  obligee  having  been  in  possesffion  twenty  years,  he  would 
not  oblige  him  to  prove  the  payment  of  the  money,  which  is  recited  m  the  condition 
to  be  paid  in  hand. 

Case  20.— Welsh  versus  Fish.  [1728.] 

At  the  ChanceUor^s  house.  Lord  Chancellor. 

Mortgagor  brings  a  bill  to  redeem  on  payment  of  what  is  due,  and  a  decree  is  made 
accordingly.  Pending  the  account  the  mortgagee  diea,  and  a  bill  of  revivor  is  filed 
against  his  administratrix,  and  a  supplemental  Hll  for  a  discovery  of  assets.  To 
the  first,  she  pleads  that  the  suit  could  not  be  revived  against  her,  because  she  w« 
cestuy  que  trust  of  the  mortgaged  premisses,  and  had  not  been  made  defendant  to 
the  original  bill,  but  the  plea  was  over-ruled,  because  the  suit  was  not  revived  against 
her  in  her  own  right,  but  only  as  representative  of  the  mortg{u;ee.  And  as  to  the 
discovery  of  assets,  she  demurred,  and  her  demurrer  was  allovred ;  because  the 
plaintiff  (as  appeared  by  the  bill  and  decree)  could  not  have  any  demands  out  of  tliem. 
2  Vem.  296,  219. 

The  mortgager  filed  his  bill  against  Samuel  Fish,  and  Mary  his  wife,  execulm 
(rf  the  mortgagee,  for  an  account  of  the  rents  and  profits,  and  to  be  let  into  a  redemption, 
on  payment  of  what  was  due,  and  on  hearing  the  cause,  it  was  decreed,  That  the  Master 
should  take  an  account  (A  what  was  due  to  the  defendants,  for  principal,  interest, 
and  costs,  and  deduct  out  of  the  same  what  he  should  find  the  defendants  had  made 
by  the  rents  and  profits  of  the  premisses,  and  the  surplus  was  to  be  paid  by  the  mort- 
gagor in  a  limited  time,  or  he  was  to  be  for  ever  foreclosed  of  his  equity  of  redemption  : 
pending  the  account,  Samuel  Fish  dies,  and  the  [38]  plaintiff  brings  his  bill  of  revivor, 
and  supplemental  bill,  against  the  defendant  Mary  the  widow,  and  against  Mary  the 
daughter,  as  administratrix  of  her  father  Samuel  Fish,  for  a  discovery  of  assets.  And 
Mary  the  daughter  pleaded  in  bar  to  the  bill  of  revivor,  that  the  defendant  Mary  the 
widow,  was  devisee  of  the  mortgaged  premisses,  in  trust  for  her,  and  that  the  decree 
could  not  be  revived  against  her,  because  she  had  never  been  made  a  defendant  to  the 
original  bill,  and  her  council  insisted  that  the  bill  might  have  been  revived  against 
the  defradant  the  widow  only,  because  she  was  sued  in  Auter  Droit,  and  the  husband 
was  only  joined  for  conformity.  And  as  to  the  discovery,  whether  her  father  left  assets 
or  not,  she  demurred. 

Lord  Chancellor.  The  original  bill  is  only  to  redeem,  and  don't  pretend,  that  by 
the  rents  and  profits  the  mortgage  is  paid  off  and  the  decree  runs  in  the  same  manner, 
so  that  it  is  perfectly  unnecessary  in  this  case  for  Mary  the  daughter  to  admit  assets, 
or  to  set  them  forth,  and  therefore  I  allow  the  demurrer ;  but  the  plea  must  be  over- 
ruled, for  Samuel  Fish  being  decreed  to  account,  that  account  can't  be  carried  on  after 
his  death  without  his  representative  being  before  the  Master,  and  therefore  the  bill  is 
properly  revived  against  Mary  the  daughter,  as  his  administratrix,  but  if  it  had  been 
revived  acfunst  her  as  cestuy  que  trust  of  the  mortg^ed  premisses,  then  indeed  her 
plea  would  have  been  proper,  that  she  had]  not  been  nuide  a  party  to  the  original  bill. 
But  the  council  for  the  plaintiff  argued,  that  the  demurrer  was  not  good,  because 
tho'  the  decree  directs  the  mortgagor  to  pay  the  overplus,  which  suppose  the  balance 
would  be  in  favour  of  the  mortgagee,  and  no  provision  is  made  that  the  mortgagee 
should  refund,  if  the  balance  came  out  against  him,  yet  if  upon  the  foot  of  the  account, 
the  mortgage^  should  be  found  to  have  received  more  than  the  principal,  interest. 
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and  co8t^  the  surplus  must  be  Tefunded  to  the  mortgagor,  and  therefore  it  is  neeeaasiy 
thst  Uie  defendant  should  discover,  or  admit  assete,  beeidea,  the  account  was  decreed 
against  the  defendant  Samuel ;  because  he  had  been  in  perception  of  the  profits,  and 
his  assets  are  obliged  to  make  good  what  he  shall  be  found  to  nave  received.  But  the 
Lard  Chancellor  denied  the  first  part  of  their  argument,  and  said  that  the  decree  had 
proTided  for  the  second,  for  by  that,  whatever  Samuel  had  received  out  of  the  rents 
and  profits  was  to  be  set  off  against  the  principal,  interest  and  costs. 


[39]  Case  21.— Aikins  &  al*.  Flawtiffs  ;  Rows,  Defendant.  [1728.] 
At  the  Charuxllor^s  house.  Lord  ChantxUor. 

The  bill  sets  forth,  that  the  plaintifis,  the  defendant,  and  one  Cob,  all  linen-drapers, 
tired  in  three  houses  contiguous  to  one  another,  held  by  lease  of  the  Grocers  Company  ; 
that  Cob  quitted  his  house,  and  the  leases  of  the  three  houses  being  just  expiring,  and 
the  plaintiffs,  and  the  defendant,  being  unwilling  to  remove  from  a  place  where  they 
wen  well  known,  and  had  long  inhabited,  or  to  have  a  bad  neighboiu:  in  Cob's  house, 
utd  it  being  the  custom  of  the  Grocers  Company  to  ax>p«nt  a  committee,  to  accept 
proposals  for  the  renewal  of  leases,  and  to  repcxrt  the  best  purchaser ;  that  thereuwm 
the  plaintiffs  and  defendant  came  to  the  following  agreement :  That  one  or  other 
d  them  should  take  a  lease  for  twenty-one  years  of  the  three  houses,  that  one  should 
bid  before  the  Committee,  and  acquaint  the  other  with  his  proposal,  and  that  then 
the  others  should  underbid  him,  but  that  the  lease  should  be  for  the  benefit  of  all ; 
that  they  should  severally  pay  the  rent  of  the  houses  they  lived  in,  and  that  the  rent 
of  Cob's  house  should  be  paid  equally  by  all ;  that  accordingly  the  defendant  Rowe 
proposed  to  the  committee  to  pay  them  £400  fine,  and  £50  a  year  rent,  and  the  plaintiffs 
according  to  their  agreement  not  making  so  advantageous  a  proposal,  Rom  was  reported 
the  best  bidder,  and  a  lease  was  made  to  him  upon  those  terms  ;  and  the  end  of  the 
bill  was  to  have  the  benefit  of  this  lease,  and  that  the  defendant  might  be  conndered 
tt  a  trustee  for  the  plaintiffs.  And  as  to  any  reUef,  or  discovery,  praved  by  the  bill, 
the  defendant  pleaded  the  statute  of  frauds  and  perjuries,  and  that  Uiere  was  never 
agreement  in  writing  to  the  purpose  in  the  bill. 

Lord  Chancellor.  Suppose  1  employ  one  to  purchase  for  me,  and  he  liking  the 
bargain,  takes  a  conveyance  to  himself,  shall  he  plead  the  statute  1  this  is  the  same 
case.  Two  neighbours  being  unwilling  to  have  the  third  house  in  strange  hands, 
come  to  the  agreement  that  has  been  mentioned  ;  which  is  not  for  the  lease,  no,  that 
agreement  was  with  the  Grocers  Company,  and  reduced  into  writing  {Q.  2  Vern.  627  ; 
1  Vern.  296).  Let  the  plea  stand  for  an  answer,  with  liberty  to  except,  and  the  benefit 
of  it  be  saved  to  the  hearing. 


[40]  Case  22.— Broom  versus  Hobsley.  [1728.] 

At     Chancellor's  house.  Lord  Chancellor. 

To  plead  to  such  part  of  the  bill  as  is  not  answered,  is  bad,  because  it  puts  the  Court  to 
the  trouble  to  see  what  is  answered,  and  hinders  the  plaintiff  from  excepting. 

To  plead  to  such  part  of  the  bill  as  is  not  answered,  is  a  bad  form  of  pleading, 
because  it  puts  the  Court  to  the  trouble  of  seeing  what  is,  and  what  is  not  answered, 
aod  deprives  the  pliuntifE  of  the  benefit  of  takmg  exceptions  to  the  answer.  Curs. 
CincelL  199,  231. 
C  v.— 9 
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Oase  23.— Macartt.  alias  Lord  Mubkert.  &  al*.  Plaintiffs ;  Gibsom,  Defendant.  [1 738.] 


The  oath  of  a  legatee  who  had  giTen  a  receipt  under  hand  and  seal  for  her  whole  legacj, 
was  not  allowed  to  be  read  as  evidence,  that  she  had  only  received  i>art.  Curs. 


A  receiver  need  not  be  served  with  a  writ  of  execution  of  a  decretal  order,  but  only 
with  a  copy,  and  if  he  disobeys,  shall  be  committed. 

The  plaintiSs  brought  their  bill,  as  residuary  legatees  of  Lady  Jane  Macarty, 
against  the  defendant,  her  executor,  for  an  account  of  assets,  and  payment  of  the 
residue,  an  account  was  decreed,  and  the  Master  made  his  report,  to  which  the  plaintiffs 
excepted,  because  the  Master  had  allowed  the  defendant  £500  for  payment  of  a  lega<7, 
though  he  had  compounded  with  the  legatee  for  £250,  and  that  therefore  he  beii^ 
an  executor  only  in  trust  for  them,  they  ought  to  have  the  benefit  of  the  agreement, 
and  he  was  to  be  allowed  no  more  than  he  really  paid.  And  to  prove  this  compootion. 
they  offered  to  read  the  deposition  the  legatee,  which  was  objected  to,  because  she 
swore  for  her  own  advantage,  and  would  make  the  executor  liable  to  pay  her  the  residue. 
But  Mr.  Mead  said  tliis  could  be  no  objection  to  reading  her  depositions  for  the  plain- 
tiffs, if  they  thought  proper,  for  that  would  be  their  loss,  as  it  would  lessen  the  residue. 
But  the  Lord  Chancellor  would  not  allow  her  evidence,  because  she  had  given  a  receipt 
under  hand  and  seal  for  the  whole  legacy,  attested  by  two  witnesses,  and  his  Lordship 
declared,  he  would  never  sufEer  any  one's  oath  to  be  read  contrary  to  their  own  deed 
so  solemnly  executed.   So  the  exception  was  over-ruled  for  want  of  proof. 

A  receiver  appointed  by  the  Court,  is  an  officer  of  the  Court,  and  twed  not  be 
served  with  a  writ  of  execution  of  a  decretal  order,  but  only  with  a  copy  of  the  order, 
and  if  he  disobeys  it,  he  shall  be  committed. 


The  plaintiff  may  either  have  a  decree  according  to  his  equity,  or  the  defendants 
offer  in  his  answer,  tho*  he  relies  to  it. 

The  executor  and  residuary  legatee  brought  a  bill  against  the  defendant  for  a  dis- 
covery of  several  of  the  testator's  effects  come  to  his  hands,  the  defendant  puts  in  a 
full  answer,  and  offers  to  give  the  plaintiff  £250  for  his  interest,  the  plaintiff  replies, 
and  after  obtains  an  order  to  withdraw  his  replication,  aad  the  cause  coming  on  to  be 
heard  on  bill  and  answer,  the  Master  of  the  Bolls  declared.  That  the  plaintiff  mi^t 
either  pray  a  decree  according  to  his  equity,  or  according  to  the  offer  in  the  answer, 
by  which  the  defendant  gave  the  plaintiff  his  election,  which  was  not  waved  by  the 
replication,  but  that  the  defendant  would  be  bound  by  his  answer,  though  the  plaintiff 
had  replied  and  gone  to  commission. 


Chancery  never  allows  maintenance  for  an  infant  beyond  the  interest  of 
their  fortune.   1  Yem.  256 ;  2  Vem.  137. 

The  testator  devised  £100  a-piece  to  his  three  daughters,  payable  at  twenty-one,  or 
marriage ;  and  if  any  of  them  died  before  their  portion  became  due,  her  share  was  to 
be  equally  divided  among  the  survivors.  One  dies  under  age,  and  unmarried,  another 
attains  her  age  of  twenty-one  years,  and  files  her  bill  against  the  executor  for  payment 
of  her  legacy  of  £100,  and  of  £50,  the  moiety  of  her  sister's  share  that  died,  which  she 
was  entitled  to  by  survivorship.  The  executor  by  his  answer  craved  an  allowance  out 
of  the  principal  for  maintenance  of  the  plaintiff.  But  at  the  hearing  the  Master  of 
the  BoUs  declared  It  was  an  established  rule  in  Chancery,  not  to  allow  maintenance  for 
an  infant,  beyond  the  interest  of  her  fortune,  and  therefore  in  this  case  no  interest 


At  the  Chancellor's  Aofw,  Lord  Chancellor. 


Oanc.  313. 


[43J  Case  24.— Anonymus.  [1728.] 
At  the  Hdlst 


Case  25.— Anonymus.  [1728,] 
At  the  Rolls. 
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being  ^jaUe  till  the  principal  became  due.  The  executor  was  intided  to  no  allowance 
for  nuJntaining  the  pkintiS  till  she  came  of  age. 

It  WM  abo  questioned  when  the  plaintifi  was  intitled  to  the  payment  of  tJie  £50, 
whether  at  the  time  it  was  to  have  been  paid  to  the  sister,  in  case  she  had  lived  to 
receive  it,  or  at  the  time  the  original  portion  became  payable  to  the  plaintiff,  but  the 
solicitor  for  the  plaintiff  aubmitted  to  have  the  payment  of  it  decreed  when  the  sister 
Tould  have  arrived  at  twenty-one,  and  tho'  the  lieuter  of  Uie  Bolls  said  it  was  a  doubt, 
he  seemed  to  be  of  the  same  opinion. 

[42]  The  plaintii!  may  move  for  a  subpcena  returnable  immediately,  against  an 
officer  of  the  Court,  without  the  usual  affidavit,  because  he  is  presumed  uways  to 
sttend. 

Legacy  to  two  payable  at  21  or  marriage,  and  if  either  die  before  payment,  to  sur- 
Tire.  One  dies  under  age,  and  unmarried.  Q.  Whether  the  le^^y  over  shall  be 
paid  at  the  same  time  witin  the  original  legacy,  or  at  the  time  the  deceased  would  have 
oome  to  21.  Post,  Pag.  473;  2  Bridg.  Convey.  191,  259,  280,  220,  232;  2  Vem. 
620,  199.  283 ;  Nels.  Fol.  Rep.  in  Cane,  62 ;  1  Anders.  33 ;  Swinb.  Part  1,  sect.  7, 
n.  3 ;  1  Lev.  378 ;  2  Vem.  466,  722. 

Case  26.— Page  &  al'  versus  Page  &  al'.  [1728.] 

[S.  C.  2  P.  Wms.  489.] 

At  the  Chancellor^  house.  Lord  Chancellor. 

The  testator  devises  his  real  and  personal  estate,  to  six,  in  trust,  to  pay  his  debts  and 
l^acies,  and  the  residue  to  them,  equally  to  be  divided,  share  and  share  alike,  one 
dies  before  the  testator,  his  share  of  the  real  estate,  shall  go  to  the  heir  at  law,  and 
<A  the  personal,  to  the  next  of  kin  to  the  testator,  as  a  lapsed  legacy,  for  tho'  the 
legal  estate  is  joint,  their  interest  in  the  residue  is  several,  and  the  others  can't  claim 
it  as  executors.   See  ant  Gas.  3,  Gas.  12  ;  post,  Cos.  32,  Cas.  157. 

Tho  council  for  the  defendants  spoke  to  this  effect.  '  Mr.  WUkins  devised  all  his 
'  real  and  personal  estate  to  six  relations,  in  trust,  to  pay  his  debts  and  legacies,  and  the 
'  nodue  to  his  said  six  relations,  equally  to  be  divided  among  them  share  and  share  alike, 
'and  made  them  executors.'  Feter  Ihly^  one  of  the  devisees,  dies  in  the  life-time  of 
the  testator,  and  after  tiie  testator  dies,  and  his  heirs  at  law,  and  next  of  kin,  bring  their 
bill  against  the  executors  for  an  account  of  the  real  and  personal  estate,  and  to  have 
the  sixth  part  of  Peter  Daly  decreed  to  tiiem,  as  a  lapsed  legacv.  And  at  the  hearing 
your  Lordship  declared  that  as  to  the  real  estate  it  was  jointly  devised  in  fee  to  the 
dniaeeB  in  trust,  for  payment  of  debts  and  legacies,  and  your  Lordship  was  pleased 
to  order  that  an  account  should  be  taken  of  the  personal  estate,  and  of  the  debts,  and 
iBganes,  and  if  a  surplus  remained,  the  consideration  of  that  was  reserved  till  after  the 
wport.  The  Master  has  made  his  report,  that  there  remains  a  surplus  of  £3000  in 
money,  besides  several  securities,  and  the  cause  now  comes  before  the  Court  on  this 

rfor  your  Lordship's  directions,  to  whom  this  surplus  shall  be  paid.  And  the 
.  luestion  is,  as  to  the  sixth  part  of  Peter  Daly,  Whether  it  shall  survive  to  the 
drfcndanta  as  joint  devisees )  Or  whether  it  shall  go  in  a  course  of  distribution  as  a 
legacy  Y  And  this  seems  to  be  determined  already  by  the  decree,  which  has 
declared  it  to  be  a  joint  devise,  as  to  the  real  estate,  and  must  therefore  be  a  joint 
dniae  of  tjie  p^somu  estate  also,  and  his  part  will  survive  to  the  rest,  tho*  one  devisee 
^  in  the  liie-time  of  the  testator,  and  therefore  this  sixth  ought  to  be  divided  into 
ntha  among  the  surviving  devisees,  but  the  defendants  are  also  executors,  and  there- 
fore it  shouJd  be  construed  as  a  lapsed  legacy ;  they  are  intitled  to  it.  Where  a 
pwticular  legacy  is  given  to  an  executor,  it  loolw  like  excluding  him  from  the  residue  ; 
Waose  if  the  testator  had  given  him  nothing  in  particular,  he  would  have  had  all, 
hut  here  is  no  implied  trust  for  the  next  of  kin,  nothing  to  shew  that  he  designed 
jhein  any  thing ;  but  on  the  contrary,  his  intention  plainly  appears  that  they  should 
hate  nothing,  because  he  gives  the  devisees  every  thing. 

.  [43]  Aff.  SalicUor-GenmJ'  for  the  plaintiffs.  The  decree,  as  far  as  it  goes,  has  deter- 
iBined  in  our  favour,  that  the  aevise  is  jomt  by  the  express  words  of  the  will,  as  to  the  pay- 
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ment  of  debts  and  l^jaoies,  but  that  the  residue  is  to  be  divided  among  the  defendanti 
shue  and  share  alik^  so  that  tho'  they  are  jrant  devisees  in  law,  as  to  payment  of  ddits 
Kod  legades,  th  w  are  devisees  in  common  as  to  the  equitable  interest  in  the  residu^  which 
is  to  be  divided  snare  and  shue  alike,  and  ther^oie  that  Peter  Daly  dying  in  the  life-time 

of  the  testator,  his  share  of  the  devise  of  the  residue  became  lapsed  and  descended  to  the 
heir  at  law,  chargeable  with  the  debts  and  legacies.  As  to  the  personal  estate,  it  did 
not  then  appear,  whether  there  would  be  any  sur^us,  after  the  debts  and  legacies  were 

Kid,  80  that  point  was  reserved  by  the  decree  tifl  after  the  accoimt  was  taken,  and  it 
ing  declared  by  the  Court,  that  the  devise  of  the  real  estate  is  a  joint  devise  for  payment 
of  debts  and  legacies,  but  a  several  devise,  as  to  the  equitable  interest  in  the  residue,  it 
must  be  construed  in  the  same  manner  as  to  the  personal  estate ;  but  supposing  it  a 
lapsed  legacy,  the  defendants  say,  they  are  intitled  to  it  as  executors,  and  that  it  was 
the  testator  s  intention  to  leave  them  every  thing.  But  the  testator's  intention,  is  not 
the  rule  to  go  by,  for  where  the  Court  decrees  ^e  residue  to  the  next  of  kin,  they  never 
suj^xMe  that  the  testatw  designed  it  thran,  but  they  construe  the  will  for  so  mudi  to  be 
an  mcompleat  will,  and  then  in  conformity  to  the  statute  of  distributions,  dispose  of 
the  residue  to  the  next  of  kin.  But  supposing  we  should  take  the  intention  for  our 
guide,  in  this  case  it  would  make  against  the  defendants,  for  the  testator  devisee  to  six 
share  and  share  alike,  so  that  each  was  to  have  a  sixth  part  only,  why  then  should  he 
have  a  share  of  a  sixth  not  designed  to  him ;  and  tho'  the  intention  of  the  will  is  dis- 
appointed as  to  one  of  them,  there  is  nothing  to  shew  that  the  testator  deeigned  his  share 
to  the  survivors,  but  his  intention  appears  plainly  to  the  contrary.  Where  there  is  a 
residuum,  a  lapsed  luncy  ^lls  into  it^  out  hem  a  part  of  the  residuum  itself  lapses,  and 
this  case  is  stronger  than  where  a  ^rticular  legacy  is  given  to  an  executor,  for  none  of 
the  executors  here  can  take  any  thing  as  executor,  but  the  whole  surplus  is  disposed  of. 
and  eadi  of  thnn  is  to  have  a  sixth  part  as  l^tee,  and  it  would  be  contraipr  to  the  express 
words  of  the  will  to  give  them  any  thing  as  executors,  and  therdore  this  lapsed  Isgacy 
ought  to  be  distributed  according  to  the  statute. 

Mr.  Lutwych.  The  devise  of  the  legal  estate  being  joint  as  to  the  payment  of  debts 
and  legacies,  the  whole  estate  is  liable  to  them,  but  after  this  trust  discharged,  the 
residue  being  to  be  divided  among  the  devisees  share  and  share  alike,  shews  that  the 
devise  was  several  in  point  of  interest,  and  therefore  your  X/)rd8hip  decreed  the  sixth 
of  the  real  estate  to  the  heir  at  law,  as  a  lapsed  legacy,  but  chargeable  with  the  payment 
of  the  debte  and  l^acies,  besides  one  of  the  defendants  out  of  nis  share  is  to  pay  £8  a 
year,  and  the  testator  directs  the  devisees  to  leave  their  shares  to  their  children,  which 
are  all  proofs  fA  a  tenancy  in  common  of  the  equitable  interest  in  the  residue,  so  that  it  n 
the  same  thing  now,  as  if  the  testator  had  computed  what  the  residue  of  his  personal 
estate  would  amount  to,  and  had  left  them  £600  a-piece.  The  next  question  then  is, 
whether  as  executors,  the  defendants  are  entitled  to  this  sixth  part  If  a  particular 
legacy  is  left  to  an  executor,  this  has  been  always  taken  as  an  evidence  that  the  testator 
designed  them  no  more  ;  if  a  sixth  then,  or  any  other  part,  is  left  to  an  executor,  ahall 
he  claim  another  part  as  executor  %  Is  not  a  sixth  part  a  particular  legacy  ?  And  it 
was  resolved  so  in  the  case  of  Collet  and  Preston,  where  a  freeman  of  London  devises 
one  moiety  of  his  personal  estate  to  his  wife,  and  made  her  executrix,  the  other  moiety 
was  decreed  to  be  distributed,  by  this  will  evei^  one  is  to  have  such  a  proportion,  as  to 
the  part  that  is  Upsed ;  the  testator  died  without  a  will,  and  therefore  it  must  be 
distributed,  it  is  what  happened  since  the  making  the  will,  and  is  not  provided  for. 

Lord  Chancdlor.  This  is  a  joint  devise,  only  as  to  the  trust  for  payment  of  debta  and 
l^aciee,  but  several,  as  to  their  interest  in  the  residue,  which  is  to  be  divided  into  six 
equal  rairts,  share  aiid  share  alike,  die  devisees  are  to  take  nothing  as  ncecutors,  but 
each  of  them  are  to  have  a  sixth  part,  and  his  intention  is,  that  they  should  have  no 
more ;  one  dies  before  the  testator,  so  this  is  within  the  common  rule,  that  a  particular 
l^cy  given  to  an  executor  shall  exclude  him  from  the  surplus ;  here  the  residue  is 
divided  among  them  as  legatees,  and  each  is  to  have  a  part,  and  therdore  one  of  the 
legatees  dying  in  the  life-time  of  the  testator,  his  share  must  be  distributed  anuHig 
the  next  of  km. 

A  bill  of  revivor  don't  lie  against  a  devisee.  1  Clian.  Cas.  174,  231,  123 ;  2  Yarn. 
548,672;  1  Vem.  426,  283. 

After  a  decree  in  a  cause,  you  may  have  it  referred  to  a  master  to  see  whether  it  was 
set  down  irregularly  for  hearing. 
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[451  Case  27.— Anonyhus.  [1728.] 

I  AtUieBoUs. 

The  mortgagee  brought  his  bill  to  foreclose  the  defendants,  if  the  money  was  not 
I    paid  in  a  reasonable  time,  and  &  decree  was  made  by  default,  and  Mr.  Lutwuch  grayed, 
that  in  case  the  defendants  redeemed,  the  plaintiil  might  be  decreed  not  only  his  costs 
at  law  of  an  ejectment  which  he  had  brought  to  recover  the  posseseion,  and  in  this  cause, 
but  Ukewise  in  a  crras  cause  brought  by  the  defendants,  and  then  depending ;  but  the 
j    Ma^T  of  the  Rolls  refused  to  decree  him  the  costs  of  the  cross  cause,  because  he  could 
!    take  no  notice  that  there  was  such  a  cause  depending,  and  the  plaintiffs  in  that  cause 
j    might  proceed,  and  prevaO ;  and  if  they  did  not  go  on,  the  cause  might  bo  set  down 
I    ad  requisilionem  defendentis,  and  he  would  have  costs ;  but  Mr.  Lutwych  said,  that  the 
decree  then  would  be  only  personal,  and  they  should  hare  no  security  for  their  money, 
ind  the  plaintiff  might  be  beggars,  and  insisted,  they  were  intitled  to  all  the  costs  they 
nre  put  to  by  this  mortgage,  and  quoted  a  case  at  law,  which  he  said  was  much  stronger 
than  this,  where  the  court  would  not  rdiere  against  the  pmalty  of  a  bond,  till  the 
oUigor  paid  the  costs  of  a  former  trial,  in  which  the  obligee  had  been  nonsuited. 


Case  28.— Peck  &  al'  versus  Peck  &  al'.  [1728.] 

At  the  Chancellor's  house.  Lord  ClianceUor. 

If  the  title  of  an  answer  reflects  on  the  plaintiff,  it  is  scandal,  because  it  is  not 
part  of  the  defence,  nor  can  be  put  in  issue.  Post,  Cas.  42. 

I 

j        Mrs.  Pecky  and  her  daughter  Anna  MaHa,  filed  their  bill  against  John  Peck,  Esq., 
I    ddest  son  of  JiAn  Peck,  £ek|.,  deceased,  as  widow  and  daughter  of  the  said  Mr.  Peck, 
I    for  dower,  and  their  respective  share  of  Mr.  Peck's  personal  estate.  To  this  bill,  Mr. 
hde  put  in  an  answer,  much  was  referred  to  the  master  for  scandal  and  impertinenoe, 
tad  the  master  reported  it  to  be  scandalous  and  impertinent,  and  the  defendant  ez- 
j    eeptod  to  the  report ;  and  the  council  for  the  plaintiffs  ai^ed  in  support  of  their 
I    ezceptaon  which  was  taken  to  the  title  of  the  answer.  Th^  several  answer  of  John 
Peck,  Esq.,  one  of  the  defendants,  to  the  bill  of  complaint  of  Anna  Baines,  alias  Green, 
usuming  to  herself  the  name  of  Anna  Peck,  as  pretended  wife  of  John  Peck,  £s^., 
j    deceased,  and  of  Anna  Maria  Green,  assuming  to  herself  the  name  of  Anna  Marta 
Pedc,  as  daughter  of  the  said  John  Pedc,  Esq.,  deceased.    Whatever  reflects  on  the 
party,  if  it  is  impertinent,  is  certainly  scandalous,  for  its  being  material,  is  the  onl^ 
reason  why  it  is  allowed,  and  tho'  a  charge  is  ever  so  scandalous,  and  criminal,  if 
relevant  and  necessary  to  their  defence,  they  have  a  right  to  set  it  forth,  and  it  is  proper 
to  be  put  in  issue ;  but  what  is  in  the  title  of  the  answer  cannot  be  ei^mined  to,  or 
put  in  issue,  and  therefore  if  it  reflecfas  on  the  party,  must  be  certainly  impertinent 
i    and  [4S\  scandalous.  To  which  it  was  answered  by  the  council  for  the  defenduit, 
that  the  title  d  the  answer  was  agreeable  to  the  stile  of  the  spiritud  court,  where  if  a 
WMDsn  as  wife  sues  for  the  penormance  of  conjugal  duties,  or  to  administer,  the 
title  of  the  answer  is — such  a  one,  se  nominans  by  the  name  of  the  deceased,  or  of  the 
hufaand,  which  is  done,  to  avoid  any  admission  of  her  right,  as  wife. 
I        Lon2  Chancellor.   There  was  no  reason  to  fear,  that  the  title  of  the  answer  should 
I     (itejudice  the  defendant,  as  an  admission  of  the  pl^ti&  right,  or  work  any  conclusion 
!    m  this  court,  and  therefore  I  aUow  the  exception.   1  Vem.  107 ;  Nels.  FoL  Repi  in 
1    CtncL  72. 
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Case  29.— Tollet's  Case.  [1728.] 
[&  C.  2  Eq.  Caa.  Abr.  233,  663  ;  2  P.  Wma.  489.] 
At  the  Rolls. 
Post,  Cas.  192. 

If  a  will  is  signed,  sealed,  and  delivered  only,  it  shall  operate  as  a  will,  and  not  as  a  deed. 
— One  has  a  power  to  make  a  jointure  by  deed  imder  hand  and  seal,  he  executes  it 
by  will,  this  is  a  good  execution  in  equity  in  favour  of  a  wife.  2  Vem.  69,  163,  265 ; 
1  Vern.  40,  132 ;  1  Chan.  Cas.  263,  264,  10,  17,  23,  103,  159 ;  Nels.  ¥ol  Hep.  in 
Cane.  273,  38,  272 ;  3  Chan.  Cas.  68,  69  ;  Cart.  292^;  2  Ventr.  350. 

Mr.  Tdlet  had  a  power  to  settle  a  jointure  on  any  wife,  by  deed  executed  under 
his  hand  and  seal,  he  makes  a  will,  and  taking  notice  of  bis  power,  bequeaths  certain 
lands  to  his  wife  for  life,  in  execution  of  his  power.  The  Master  of  the  Rolls  allowed 
the  husband  had  not  legally  executed  his  power,  because  he  had  settled  the  lands  by 
will,  and  not  bv  deed,  which  was  an  instrument  that  took  el!ect  in  the  life  of  the  parties, 
and  was  as  well  k^own  and  taken  notice  of  by  the  law  as  a  fine,  or  recovery,  and  that 
where  a  will  was  signed,  seided,  and  delivered  only,  it  has  been  adjudged  that  it  should 
pass  as  a  will,  and  not  as  a  deed,  but  that  this  was  a  defective  execution  of  his  power, 
which  ought  to  be  made  good  in  equity  in  favour  of  a  wife,  or  children,  and  that  the' 
it  was  a  bad  will,  it  would  operate  as  an  appointment,  and  decreed  accordingly,  the' 
this  was  a  voluntary  devise  to  the  wife  after  marriage,  and  she  brought  no  fortune. 

WoodiDard  versus  Halsey.  (Nels.  8vo.  Rep.  in  Can.  1 13.)  A.  had  a  power  to  revoke 
by  deed,  which  he  executes  by  will  (but  not  in  favour  of  a  wife,  or  children).  The 
Master  of  the  Rolls  adjudged  this  to  be  a  revocation,  but  the  decree  was  reversed  per 
King^  Lord  Chancellor.   Hob.  312 ;  Sup.  to  Wentw.  26& 


[47]  Case  30. — Wale,  an  infant,  by  Perrt  his  prochein  amy.  Plaintiff; 
Salter  &  Ux',  Defendants.  [1728.] 

The  prochein  amy,  on  affidavit  of  his  poverty,  must  give  security  to  pay  costs. 
Cursus  Cancel.  466.   See  post,  Caa.  57. 

The  defendants  moved  that  it  might  be  referred  to  a  master,  to  see,  whether 
this  bill  was  exhibited  with  the  consent  of  the  prochein  amy,  and  that  he  might  give 
security  to  pay  the  costs.  In  the  bill  he  was  stiled  Mr.  Perry  of  Colchester,  and  an 
affidavit  was  read,  that  he  absconded,  and  had  not  been  at  Colchester  of  many  yean, 
and  was  not  worth  a  groat :  And  the  plaintifi's  council  insisted,  that  this  reference 
was  never  had,  but  at  the  instance  of  the  protein  amy,  on  his  affidavit,  that  the  IsU 
was  exhibited  without  his  knowledge.  But  the  Master  of  the  Rolls  made  an  or^, 
that  the  prochein  amy  should  give  security  to  pay  the  costs,  and  the  quantum  was 
to  be  settled  by  the  master,  and  all  proceedings  in  the  mean  time  to  stay ;  And  the 
case  of  Webster  and  Guy  was  mentioned,  where  the  same  order  had  been  made  the  day 
before  by  the  Lord  Chancellor. 


Case  31.— Anonymus.  [1728.] 
Al  the  Rolls. 

This  court  will  not  take  cognizance  of  a  sum  originally  below  the  dignity  of  it,  the' 
by  the  neglect  or  mispleading  of  the  plaintiff,  it  has  amounted  to  a  laiger.  Post, 

Cas.  187. 

An  action  was  brought  for  £0,  which,  by  letting  judgment  go  by  default,  was 
increased  to  £15,  and  the  defendant  filed  a  bill,  and  moved  for  an  injunction,  which 
was  denied  by  the  Master  of  the  Rolls,  who  declared,  he  had  lately  dismissed  a  bill  on 


Digitized  by 


Googlt 


MOBEUr.tt. 


HUin'  V.  BERKLEY 


26S 


the  same  account,  because  the  sum  was  originally  below  the  dignity  of  the  court,  tho' 
by  the  n^^lect,  or  mismanagement  of  the  i^ty,  it  had  amounted  to  a  sum,  the  court 
Tould  tau  cognizance  ot 

Case  32.— Hunt  &  al',  PUtintiffs  ;  Berkley  &  al',  Defendants.  [1728.] 

At  the  Bolls. 

One  devises  several  pieces  of  plate  to  A.  and  B.,  and  the  residue  of  her  plate  to  C,  and 
the  residue  of  her  personal  estate  to  D.  A.  and  B.  die  in  the  life-time  of  the  testator, 
their  Iwacies  shall  lapse  into  the  general  residue,  and  not  into  C.'s,  for  C.'s  is  a  par- 
ticular l^acy,  so  expressed,  to  save  the  trouble  of  enumerating  particulars. 

The  testatrix  devised  her  silver  tea-kettle,  and  lamp,  with  its  appurtenanceti,  to 
the  defendant  Berkley,  and  to  Anne  Stafford,  and  Francis  Wdmer,  several  pieces  of 
phte,  and  the  residue  of  her  plate  to  the  plaintiff  Brace,  and  the  residue  of  her  person^ 
estate  to  Francis  Wolmer,  the  defendant,  Berkley,  and  to  another  of  the  defendants, 
flqnaUy  to  be  divided  between  them,  and  also  made  them  her  executors.  Anne  Stafford 
ami  Francis  Wolmer  died  in  the  life-time  of  the  testatrix,  and  the  plaintiff  Brace,  the 
daughter  [48]  of  Francis  Wolrner  (who  was  brother  to  the  testatrix,  and  her  next  of 
kin  at  the  time  she  made  her  will)  was  next  of  kin  to  the  testatrix  at  the  time  of  her 
death.  And  in  this  case  there  were  three  questions. 

fii^,  what  passed  to  the  defendant  BerHey  by  the  devise  of  the  silver  tea-kettle, 
ind  lamp,  with  its  appurtenances  '\  He  claimed  the  silver  canister,  tea-pot,  and  lamp, 
milk-pot,  spoons,  stramer,  and  tongs.  But  the  Master  of  the  Rolls  adjudged,  that  by 
this  word  appurtenances,  nothing  passed,  but  the  stand  or  frame  that  supported  the 
tea-kettle. 

Secondly,  to  whom  the  apeciiick  legacies  of  plate  (kvised  to  Anne  Stafford,  and 
frauds  Wolmer,  who  died  in  the  life-time  of  the  testatrix  should  go  t  Whether  to 
the  plaintiff  Brace,  as  residuary  legatee  of  the  plate,  or  to  the  executors  as  legatees 
of  the  general  residue  1  And  it  was  argued  that  they  should  fall  into  the  specifLck 
leadue  of  the  plate  given  to  the  plaintifi  Brace,  for  that  the  residue  of  the  whole  personal 
estate  is  plainly  divided  by  the  will  into  two  parts,  the  residue  of  the  plate  which  is 
kmed  to  the  plaintifi  Brace,  and  the  residue  of  the  other  personal  estate  which  is 
derised  to  the  executors,  and  by  the  same  rule,  that  if  a  pecuniary  legacy  had  lapsed, 
it  would  have  fallen  into  the  general  residue,  and  not  into  the  particular  residue  of 
tiie  plate,  the  specifick  legacies  shall  lapse  into  her  specifick  residue,  and  not  into  the 
general  residue.  But  the  Master  of  the  Hdls  adjudged ,  that  they  should  fall  into  the 
general  residue,  and  that  the  devise  of  the  residue  of  the  plate  to  the  plaintifi  Brace, 
ns  not  to  be  considered  as  a  residuary  devise,  but  the  testator  made  use  of  those  words 
only  to  save  herself  the  trouble  of  enumerating  the  several  particulars. 

Thirdly,  to  whom  shall  Wolmer's  share  of  the  residue  go  who  died  before  the  testa- 
trix I  Whether  to  the  two  other  executors,  and  residuary  legatees,  or  to  the  plaintiff 
jroa.  as  next  of  kin.  And  it  was  argued  for  the  plaintifi,  that  tYia  three  devisees  are 
^unly  tenants  in  common  o{  the  residue,  and  therefore  this  share  cannot  survive 
to  the  other  two,  and  that  they  could  not  take  it  as  executors,  because  it  is  pbun  that 
the  Till  designed  them  nothing  as  executors,  but  disposed  of  the  whole  residue  to  them 
u  leeatees,  and  therefore  since  it  appears  what  the  testator  intended  the  executors 
Bhoiui  have,  they  cannot  have  more,  and  they  have  also  particular  legacies  devised 
to  them,  and  the  case  of  Page  and  Page  (ant.  Cas.  26),  is  an  authority  in  point.  And 
the  plaintiff  Brace,  who  has  also  a  particular  legacy,  was  not  the  next  of  kin  at  the 
time  the  will  was  made  ;  and  if  her  father  Francis  Wolmer  had  been  dead  at  that  time, 
it  is  highly  probable  she  should  have  been  made  one  of  the  residuary  legatees  in  his 
rooBtt,  but  if  [49]  she  had  been  next  of  kin  when  the  will  was  made,  the  giving  her  a 
puticular  legacy  would  not  have  concluded  her  from  claiming  this  lapsed  legacy,  as 
»M  adjudged  by  Lord  Sommers  in  the  case  of  Baily  and  Burgess  or  Povoel.  2  Vern. 
361.  (See  ant  Cas.  12 ;  post,  Gas.  157.) 

ifoifer  of  the  Bolls.  There  is  great  varied  of  oinnions  on  this  head,  I  think  the 
fotstrix  cannot  be  said  to  have  dim  intestate  as  to  tnis  part,  nemo  potest  testatus,  and 
^ettatus  discedere,  is  a  maxim  in  the  civil  law,  if  a  man  makes  an  executor,  he  cannot 
die  intestate,  but  he  may,  if  he  makes  only  a  testamentary  schedule  without  an  executor. 
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By  the  civil  law  the  executor  is  heir,  and  that  law  makes  no  distinction  between  real, 
and  personal  estate,  but  only  between  moveable,  and  immoveable.  Executors  were 
first  called  upon  by  ordinaries,  to  distribute  for  the  good  of  the  souls  of  the  deceased, 
and  BO  were  administrators  likewise,  but  executors  by  the  common  law  were  intitled 
to  the  surplus  of  the  persona!  estate.  The  case  of  Foster  and  Mount,  1  Vem.  473, 
is  the  first  cose  where  the  surplus  was  decreed  to  be  distributed,  it  has  been  said,  that 
that  case  was  decreed  upon  a  fraud  in  the  executors,  but  Lord  Macclesfield  and  I 
had  the  decretal  order  copied  out,  and  the  decree  was  grounded  upon  the  implied  trust 
for  the  next  of  kin,  as  is  rightly  taken  notice  of  in  2  Vera.  G75,  this  decree  was  after- 
wards reversed  1^  the  Lords  dommissioners,  but  their  decree  of  reversal  was  reversed 
in  the  House  of  Lords,  after  the  courts  of  equity  had  come  to  this  resolution,  the  next 
of  kin  sued  the  executors  in  the  spiritual  court  for  an  account,  and  distribution  of  the 
residue,  in  the  case  of  CaveHy  and  Caverly,  and  a  prohibition  was  moved  for  inB.  R. 
by  the  executors,  and  granted  by  Lord  Macclesfield,  who  said,  if  the  Court  of  Chancery 
would  consider  the  executors  as  trustees,  a  bill  might  be  proper  in  that  Court,  but  that 
they  could  not  be  called  to  an  account  on  the  foot  of  a  trust  in  the  spiritual  Court,  but 
nothing  further  was  done  in  that  case.  I  do  not  think  the  executors  in  this  case  can 
be  considered  as  trustees,  because  the  testatrix  has  made  a  disposition  of  her  whole 
estate ;  but  I  shall  give  no  opinion,  but  desire  that  each  side  may  attend  me  with  pre- 
cedents. And  afterwards  in  Trinity  term  following,  on  Monday  June  the  23d,  his 
honour  decreed  for  the  executors.   (8ee  ant.  cas.  3,  cas.  26.) 

The  testatrix  had  likewise  devised  to  the  plaintifi  Brace,  the  use  of  a  cabinet  of 
several  valuable  curiosities  for  life,  and  if  she  had  no  chiklren,  then  she  devised  it  to 
J.  S.,  but  if  she  had  children,  she  gave  it  her  absolutely,  and  the  executors  [50]  insisted, 
that  she  should  give  security,  but  did  not  suggest  that  she  was  poor,  or  insufficient, 
but  the  Master  of  the  Bdls  ordered  that  she  should  only  give  a  note  or  schedule  of  the 
^rticulars  subscribed  by  herself,  and  declared  that  this  was  the  usual  course  of  the 
Court.    (See  ant.  cas.  10  ;  Nels.  8vo.  Rep.  in  Cane.  155.) 

The  xise  of  the  personal  estate  being  devised  to  Lady  Copley  for  life,  it  was  directed 
that  a  schedule  and  appraisement  should  be  made  of  all  the  goods  and  furniture,  ti^.. 
and  that  Lady  Copley  should  enter  into  a  covenant  to  restore  them  without  any  other 
damiage,  than  by  the  reasonable  use  thereof,  wear  and  tear,  and  inevitable  accidents  only 
excepted,  and  tliat  the  schedule  should  be  annexed  to  the  covenant,  and  that  in  case 
the  executor  refused  to  make  such  an  inventory,  it  should  be  done  by  two  to  be  named 
by  my  lady,  and  as  many  by  the  person  in  remMnder. 

Case  33. — BRACE  &  al'  versus  the  Dutchess  of  ALuu^borocgh  &  al',  &  e  contra. 

[1728.] 

[S.  C.  2  P.  Wnis.  491;  2  Vem.  564;  2  Eq.  Cas.  Abr.  613.  See  Whitwortk  v. 
Gaugain,  184G,  1  Ph.  734;  Thorpe  v.  Hddsvmth,  1868.  L.  R.  7  Eq.  146 ;  Jennings 
V.  Jordan,  1881.  6  App.  Cas.  715 ;  AtheHey  v.  BameU,  1885,  52  L.  T.  737 ;  Bailey 
V.  Barnes,  [1894]  1  Ck  36.] 

AtthsKoUs. 

On  a  bill  by  creditors,  a  sale  is  decreed  by  consent,  and  the  creditors  are  to  be  paid 
according  to  priority,  costs  shall  notwithstanding  be  paid  to  all  in  the  first  place. 

Here  were  original  and  cross  causes,  in  which  the  creditors  of  Sir  William  GosfotX, 
by  a  great  variety  of  securities,  both  as  to  their  nature  and  number,  and  Mr.  Brace 
(to  whom,  and  his  heirs.  Sir  William  had  conveyed  all  his  lands  in  truat,  to  sell  for  pay- 
ment of  his  debts)  were  the  principal  parties,  and  on  hearing  tliese  causes,  an  order 
was  made  that  the  Master  should  state  the  several  securities,  the  Master  nmkes  his 
report,  and  the  cause  coming  to  be  further  hesird  on  the  report,  the  estate  was  decreed 
to  be  sold  by  consent  ,  and  the  Master  was  to  appoint  commissioners  to  enquire  into 
the  contents,  and  value  of  the  lands  contained  in  each  particular  security,  and  the 
creditors  wore  to  be  paid  according  to  thoir  priority,  and  the  costs  were  to  be  taxed. 
And  the  cause  now  coming  back  for  the  directions  of  the  Court  on  the  Master's  report ; 
the  first  question  was,  as  to  costs.  Whether  they  should  be  paid  to  all  the  t»rties  out 
of  the  estate  in  the  first  place  t  or  whether  every  incumbrancer  should  be  paid  his 
principal,  interest,  and  costs  according  to  his  prionty  1  And  the  Master  of  the  BoUs 
thought  it  reasonable  (and  so  decree^  that  all  should  be  paid  their  costs  in  the  first 
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phee,  for  though  by  the  decree  all  parties  are  to  he  i»id  according  to  their  priority, 
dut  is  to  be  unlerstood  only  as  to  their  principal  and  interest,  for  tiiis  in  not  a  decree 
for  a  redemption,  in  vhich  Case  eaoh  incumbrancer  is  to  he  paid  his  principal,  interest, 
uid  costs,  in  order,  but  for  a  sale  by  consent,  which  it  is  the  interest  of  all  parties  to 
8}jeed. 

In  1713  Sir  WiUiam  Gostock  confessed  a  judgment  to  Sir  William  Wake,  after- 
nrds  Sir  William  Wake  gets  an  assign{51]-nient  of  a  mortgage  of  part  of  his  estate 
made  to  I^y  MiUs  by  the  said  Sir  William  Gostock  in  1687,  there  being  several  inter- 
Tening  mortgages,  and  other  securities,  and  an  elder  recognizance.  And  the  other 
question  was.  whether  Sir  WiUiam  Wake,  by  getting  this  mortgage  assigned  to  him, 
should  he  paid  off  the  money  due  on  the  mortgage,  and  also  on  jod^ent,  before 
the  intermediate  creditors. 

Master  of  the  BoUs.  If  a  mort^i;agee  be  also  a  creditor  by  jud^ent,  or  bond,  the 
hor  dull  not  redeem  without  v&jvag  off  the  mcxiey  due  on  the  jud^ent,  or  bond, 
to  prermt  circuity  of  action  bemuse  the  heir  is  liable  to  those  incumbrances  after 
redemption,  the  equity  being  assets  in  his  hands,  but  he  that  would  protect  himself 
by  takmg  in  a  prior  incimibrance,  must  be  a  fair  purchaser  without  notice,  as  a  mort- 
gaeee,  but  here  is  no  purchaser,  no  particular  lands  were  in  contemplation  when  the 
iadb;ment  was  acknowledged,  nor  had  the  creditor  by  judgment  any  interest,  in  the 
UDOs,  till  an  elegit  executed,  nor  can  he  release,  because  he  has  no  lien  on  them.  (1  C3uin. 
Cas.  267,  268.) 

Ifr.  Lutwych.  I  do  not  remember  an  instance,  where  a  subsequent  incumbrancer 
hu  been  protected,  unless  he  got  in  the  first  security  of  all,  and  so  obtained  the  legal 
tttete,  but  here  ^e  recognisance  is  prior  to  their  mortgage,  and  protect  our 
intermediate  mortgage. 

Mr.  Foiakerly.  Mr.  Gibbons  is  the  first  incumbrancer  by  the  recognisance,  and 
hsB  also  intermediate  mortgages,  so  that  this  is  a  pro^r  objection  for  him  to  make, 
and  if  our  mortgi^ee  had  brot^ht  an  ejectment  agamst  hmi,  she  must  have  been 
noDBuited,  and  cot^  never  have  recovered  at  law,  but  the  case  is  difiwent  as  to  the 
other  hnmediate  incumbrancees,  for  suppose  Lady  Mills  had  brought  an  ejectment 
against  any  of  them,  they  could  not  have  set  up  this  recognizance,  therefore  we  have 
a  good  legal  demand  against  every  one  but  Mr.  Gibbons.  It  is  agreed,  that  if  our 
last  security  was  a  mortgage,  instead  of  a  judgment,  we  might  take  the  advantage 
of  our  getting  in  the  old  mortgage  to  be  paid  both,  but  I  can  see  no  difference  between 
a  conveyance  and  an  incumbrance,  no  body  lends  money  on  the  record,  but  in  con- 
sideration of  the  interest  it  carries  on  the  land,  which  is  so  far  considered,  that  a  pur- 
chaser without  notice  must  pay  a  judgment,  the  money  is  lent  on  the  security  of  a 
moiety  of  the  lands,  the  borrower  has  often  nothing  else,  tmd  though  you  may  take 
his  body  and  [521  goods  in  ^ecution,  yet  you  may  have  his  lands  ^so,  and  a  judgment 
mditor  may  redeem,  tho'  a  bond  creditor  cannot,  because  the  equity  is  liable,  so  that 
DOW  we  have  got  the  legal  estate,  and  have  the  same  equity  with  the  other  creditors  ; 
nor  is  our  consent  to  the  sale  any  objection,  which  was  done  only  to  avoid  the  multi- 
pliaty  and  intricacy  of  suits,  but  not  to  take  away  our  benefit  of  priority,  the  money 
aruing  by  the  sale  is  in  lieu  of  the  estate,  and  is  in  the  same  manner  chargeable,  and 
priority  m  the  decree  must  be  understood  of  1^1  priority,  and  therefore  these  two 
securities  being  tacked  together      equity,  are  both  prior  to  the  others. 

Master  of  the  Rolls.  When  this  cause  was  first  heard,  I  foresaw  numberless  diflS- 
cutties,  from  the  nature,  and  variety  of  the  securities,  and  the  execution  of  the  deed 
of  trust  for  the  sale,  and  therefore  I  thought  those  I  then  gave,  the  only  directions 
cookl  be  followed,  that  the  Master  should  state  the  several  securities,  and  aftw  I  decreed 
a  sale  by  consent  of  all  the  creditors,  which  otherwise  could  not  have  been  done,  and 
without  a  nle  it  was  impossible  to  have  made  a  decree,  for  what  rule  could  have  been 
«t  for  redemption,  where  there  were  so  many  securities,  and  so  difEerent  in  their  nature, 
and  all  the  parties  must  have  had  several  days  given  them  for  redemption  one  after 
another,  and  I  think  if  Sir  W illiam  Wake's  claim  was  good,  he  could  not  have  the  benefit 
^  it  for  this  decree,  which  was  made  for  a  sale  by  consent  of  all  parties,  the  parties 
indeed  only  consent  to  the  sale,  but  consenting  to  the  sale  is  implicitly  consenting 
to  the  decree,  which  includes  the  terms,  that  the  securities  should  be  satisfied  according 
to  their  priority,  which  relates  to  the  time  only,  and  therefore  I  decree  the  Master's 
schedule  to  be  a  good  adjustaient  of  the  debts. ' 

At  another  day  the  Master  of  the  R(Ms  spoke  to  this  efiect.   A  puisne  judgment 

a  v.— 9* 
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creditor  gets  an  assignment  of  a  prior  mortgage,  shall  he  by  this  means  be  satisfied 
his  judgment  preferable  to  prior  mortgage  creditors,  intermediate  between  the  mort- 
gage assigned,  and  his  judgment  ?  I  was  the  last  day  of  ojunion  that  he  could  not 
oome  at  this  question  for  the  decree,  by  which  the  mtmey  was  to  be  apjdied  in  payment 

of  the  securities,  according  to  their  priority,  and  that  that  was  to  be  understood  of 
priority,  according  to  time  only^,  but  I  now  think  it  juster  to  explain  it  of  priority  in 
point  of  satisfaction,  tho'  not  m  time,  and  therefore  if  the  puisne  judgment  creditor 
can  unite  his  incumbrance  to  the  mortgage,  he  may  notwithstanding  this  decree, 
and  then  the  judgment  will  be  a  security  prior  in  time  also,  in  respect  to  the  time  to 
come,  the'  not  in  respect  of  the  time  past ;  but  I  caxmot  find  one  single  case,  where 
a  judnnent  creditor,  or  any  other  incumbrancer,  by  buying  in  a  precedent  [53]  mortoage 
was  sulowed  the  preference  of  interrenient  securities,  tho*  I  hare  looked  into  alfthe 
authorities.   A  judgment,  statute,  or  reoognijEance  is  a  general  lien  (but  see  2  Chan. 

3S),  whereas  a  preference  is  given  only  to  those  had  a  parUouIar  interest 
in  some  lands,  and  had  no  notice  of  the  prior  incumbrances,  when  thm  lent  their 
money ;  and  2  Ventr.  337 ;  3  Chan.  Caa.  36,  149,  162,  201 ;  2  Chan.  Oaa.  20,  208, 
212 ;  1  Vem.  49,  187 ;  2  Vem.  29,  30,  160,  are  all  cases,  where  mortgagees  purchase 
in  prior  incumbrances  ;  and  Finch  quotes  three  cases  in  2  Ventr.  337,  and  says,  mortr 

fagees  and  purchasers  may  protect,  and  I  am  determined  in  my  opinion,  that  incum- 
rancers  may  not,  from  what  Lord  Nottingham  says  in  1  Vern.  187,  that  there  were 
very  strong  arguments  against  mortgagees  or  purchasers  buying  in  prior  securities 
to  protect  themselves,  and  that  there  were  very  strong  arguments  for  it,  and  that 
it  was  a  very  disputable  point  till  it  was  settled  in  the  case  of  Marsh  and  Lee,  and  there- 
fore since  it  was  a  disputed  point  till  that  case,  even  as  to  mortgagees,  I  shall  not  now 
extend  it  to  a  puisne  incumbrancer.  A  mortgagee  takes  particular  lands  as  his  security, 
a  judgment  creditor  has  no  particular  lands  in  view,  and  by  chance  may  have  those 
lands  extended  for  his  debt,  which  the  debtor  himself  had  not  at  the  time  he  entered 
into  the  judgment,  but  which  came  to  him  after  by  purchase  or  descent,  this  is  a  point 
of  consequence,  but  here  a  puisne  incumbrancer  gets  in  an  assignment  of  a  prior  mort- 
gage, upon  which  an  intermediate  mortgagee  gets  in  a  recognizance  prior  to  the  first 
mortoage,  and  fights  him  at  his  own  weapons. 

Mr.  Attorney-General.  I  apprehend  this  is  a  new  case  to  endeavour  to  tack  a 
puisne  judgment  to  a  prior  mortgage,  and  is  different  from  all  the  common  cases,  where 
one  that  had  a  puisne  incumbrance  never  claimed  the  protection  of  a  prior,  but  where 
he  took  some  estate,  or  interest  in  particular  lands.  A  mortgagee  has  an  estate  in 
particular  lands,  or  reUes  on  them  for  a  security,  therefore  if  he  can  get  in  a  prior  in- 
cumbrance, which  gives  him  a  1^1  estate  in  the  lands,  he  shall  have  the  benefit  oi 
both,  he  that  accepts  a  judgment,  has  no  estate  in  the  lands,  or  any  interest  in  por^ 
ticular  lands,  till  the  elegit  is  executed ;  by  suit  indeed  it  may  turn  to  a  particdlar 
interest,  but  so  may  likewise  a  debt  by  boiul,  but  this  judgment  was  never  extended, 
nor  does  the  cc^nisor  do  any  act  to  deceive  the  cognisee,  as  the  mortgagor  does  to 
deceive  the  mortgagee,  for  the  mortgagee  is  deceived,  because  he  thinks,  that  by  lend- 
ing his  money,  he  gains  an  estate  in  the  particular  lands,  whereas  it  does  not  appear, 
whether  he  who  lends  on  a  judgment,  lends  on  tlie  real  or  personal  security  (for  he 
may  use  it  either  way),  or  that  he  was  any  way  deceived,  or  made  to  beUeve,  he  had  a 
better  security  than  he  finds  ;  and  where  a  man  borrows  money  on  a  [541  judgment, 
he  never  covenants,  that  his  lands  are  free  from  all  incumbrances ;  besides  if  the  de- 
fendant would  have  had  this  advantage,  he  should  have  made  a  case  of  it  in  his  answer, 
and  expreely  denied  notice,  or  at  least  should  have  insisted  on  it  before  the  Master, 
but  in  his  objections  to  the  report,  he  only  says,  that  he  ought  to  have  his  money  on 
t^e  judgment,  as  well  as  the  mortgage,  but  gives  no  reason ;  whereas  he  ought  par- 
tieumrly  to  have  set  forth,  that  he  lent  his  money  without  notice.  So  that  to  decree 
for  him,  would  be  to  decree  for  him  whether  he  had  notice  or  not so  that  he  has  not 
done  what  is  necessary,  even  in  the  most  favourable  cases  of  purchasers ;  a  small  matter 
would  have  proved  notice  of  those  incumbrances  from  1687  to  1713,  and  priority  in 
the  decree  could  be  only  meant  as  to  time,  there  was  nothing  then  appeared  to  guide 
the  Court  in  their  decree  but  what  arose  in  point  of  time,  none  of  these  disputes  being 
then  started. 

Mr.  Solicitor  General.  The  common  case  is  a  hard  one,  that  an  intermediate 
mortgage  should  be  defeated  by  the  act  of  the  mortgagor  and  mortgagee ;  on  a  bill 
to  redeem  or  foreclose,  he  that  is  prior  in  satisfaction  may  be  decreed  to  be  paid  first, 
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tho'  his  security  is  puisne  in  time,  but  then  he  must  make  a  case  for  the  hearing,  Bxid 
'moBt  upon  it,  that  the  second  mortgagee  should  not  be  allowed  to  redeem  without 
paying  off  both  the  first,  and  third  mortgage ;  but  to  unite  these  securities  he  must 
go  still  further,  he  must  deny  notice,  and  set  forth,  that  he  lent  his  money  innocently, 
and  if  he  can  prove  these  facts,  the  second  mortgagee  must  pay  off  both ;  but  then 
here  is  a  case  made  for  the  judgment  of  the  Court,  and  the  decree  mentions  the  par- 
ticular terms  of  the  redemption,  but  it  would  open  a  way  to  the  greatest  fraud,  if  a 
puisne  incumbrancer  might  protect  himself  by  buying  in  a  prior  mortgage,  whether 
he  had  notice  or  not  of  the  intermediate  securities  when  he  lent  his  money,  and  would 
be  as  great  a  fraud  in  him  as  in  the  mortgagor ;  so  that  the  point  of  notice  is  the  chief 
point,  and  makes  it  a  fraud  or  not,  and  alltue  cases  I  have  met  with,  are  of  mortgagees 
who  had  lent  their  money  innocently,  and  without  notice ;  there  if  they  could  ffSt  the 
legal  estate,  the  Court  would  not  take  it  from  them,  till  they  were  fully  satisned ;  a 
mortgagee  is  a  redeemable  purchaser,  but  did  a  jud^ent  creditor  ever  plead  himself 
s  purchaser  without  notice  1  does  he  ever  inquire  mto  the  title  of  the  lands,  or  lay 
the  deeds  before  council,  or  does  he  contract  for  any  lands  ?  Besides,  what  they  now 
insist  on  is  not  warranted  by  the  pleadings  in  the  cause,  or  by  the  decree,  and  therefore 
ttifl  Court  will  not  aid  them  to  the  prejudice  of  the  intermediate  securiticB,  who  lent 
their  money  on  the  credit  of  the  lands  themselves. 

[5Gt]  Lutvyych.  If  they  have  not  made  such  a  case,  all  their  mooting  is  nothing 
to  the  pnipose :  If  a  creditor  would  have  an  equity  contrary  to  the  common  rule, 
vfaich  is,  that  he,  which  is  first  in  time,  m\3S^>  be  first  satisfied,  he  must  make  a  case 
of  it,  to  be  put  in  issue,  and  sumwrted  by  proofs ;  he  must  deny  notice  of  all  the  mesne 
iimimbirances,  irhen  he  lent  his  money  on  the  puisne  security ;  this  cause  cune  to 
a  hearing,  and  a  sale  is  decreed  without  any  notice  of  this  preference,  because  it  was 
neyer  made  a  case  on  the  pleadings,  or  put  in  issue,  and  therefore  they  are  not  at  liberty 
to  insist  on  it  now,  or  if  they  were,  the  law  is  against  them.  The  judgment  creditor 
has  by  the  elegit  a  right  to  half  the  lands,  and  therefore  he  would  fix  his  claim  on  these 
lan&  in  mortgage,  whereas  the  lands  are  to  be  extended  by  the  sheriff,  and  a  moiety 
to  be  deUrered  by  him,  but  the  creditor  has  no  particular  right  to  the  lands  in  mort- 
gage by  virtue  of  his  judgment,  nor  certainty  that  he  ever  shall,  for  the  sheriff  is  not 
bcHind  to  deliver  him  the  mortgaged  lands,  or  any  part  of  them  as  his  moiety. 

Master  of  the  BoUs.  They  are  too  late  if  the  law  was  with  them,  they  insist  indeed 
hy  their  answer,  to  be  paid  off  all  their  securities,  but  go  no  further ;  at  the  hearing 
in  order  is  made  that  the  Master  should  state  the  several  incumbrances,  and  that 
he  might  state  any  thing  specially,  they  might  then  have  made  this  case  before  the 
Master,  the  Master  makes  his  report,  and  then  a  sale  was  decreed ;  then  indeed  they 
Bet  out  their  reasons  particularly  before  the  Master,  but  omit  the  most  material  point 
to  deny  notice,  and  there  is  no  reason  to  send  them  back,  and  to  break  the  rules  of 
the  Court,  especially  when  the  merits  seem  clearly  against  them,  for  though  a  puisne 
niortgagee  may,  I  think  a  puisne  incimibrancer  cannot  avail  himself  of  a  prior  mort- 
gage, and  the  Attorney  General's  argument  is  very  strong,  that  a  puisne  judgment 
creditor  is  not  deceived,  though  there  are  never  so  many  prior  securities,  he  never 
asb  what  incumbrances  are  on  the  lands,  but  has  a  lien  on  the  person,  and  goods, 
the  debtor  is  not  a  deceiver,  nor  is  the  other  deceived,  the  mortga^r  that  mortgages 
his  lands  twice  over  is  a  deceiver,  and  is  condemned  as  such  by  Parliament,  and  is 
dq)rived  thereby  of  his  equity  of  redemption,  fais  offering  to  mortgage  the  lands  imports 
be  has  not  made  a  prior  mortgage,  but  if  he  confesses  a  judgment,  that  is  no  implicit 
UBertion  that  he  has  not  made  a  mortgage,  but  his  having  made  prior  mortgages 
OD  several  parts  of  his  estate,  may  be  the  reason,  why  he  gives  a  judgment,  as  a  lien, 
on  the  particular  parts  not  in  mortgage,  or  on  the  equity  of  redemption  :  there  is 
»  great  difference  where  the  money  is  first  lent  on  a  mortgage,  and  the  mortgagee 
mortgages  the  lands  [56]  a  second  time,  and  then  confesses  a  judgment  to  the  first 
mortgagee,  for  here  is  a  deceit,  the  prior  mortgage  has  put  the  estate  in  his  hands, 
ud  when  he  lends  on  the  judgment,  he  depends  on  the  equity  standing  as  it  did  when 
lie  Init  the  first  money.  Therefore  I  decree  the  creditors  to  come  in  according  to 
the  report. 
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Case  34.— Bradgate  versus  Eidlincton.  [1728.] 

At  the  Rolls. 


If  lands  aie  deTised,  in  trust,  to  pay  debts  and  legacies,  the  debts  shaU  be 
first  paid.   Nels.  8m  Rep.  in  Cane.  202 ;  post,  Cas.  115. 

The  Master  of  the  EoUs  said,  it  was  now  a  settled  point  in  equity,  that  where  lands 
are  devised  to  trustees  for  payment  of  debts  and  legacies,  the  debts  shall  be  paid  in  the 
first  place.  Hob.  265;  Nels.  Fol.  Eep.  in  Cane.  195;  1  Rol.  Ab.  920,  Cas.  6 ;  2 
Vem.  106;  1  Vem.  69;  Went.  Oft  of  Ex.  46,  50,  73,  74 ;  St.  21  H.  8,  ch.  5;  Dyer, 
234. 


The  heir  may  discharge  his  estate  when  the  portion  becomes  payable,  tho'  it 
belongs  to  an  iiuant.    1  Vem.  338  ;  Nels.  Fol.  Rep.  in  Cane.  61. 

A  term  of  two  hundred  years  was  limited  to  trustees,  to  raise  portions  for  daughters, 
there  was  but  one  daughter,  the  heir  files  his  bill  against  the  trustees  to  assign  the 
term  as  he  should  appoint,  on  pavment  of  the  portion,  tho'  the  persons  interested 
in  the  portion  were  in&nts  (the  children  of  the  daughter,  who  was  dead),  yet  the  time 
when  It  was  payable  being  past,  the  heir  may  discharge  his  estate. 


By  a  devise  to  A.  and  B.,  and  the  heirs  males  of  their  bodies,  equally  to  be 
divided  between  them,  A.  and  JB.  are  tenants  in  tail  in  common. 

One  made  his  will,  inter  al',  in  these  words,  '  I  give  and  devise  all  my  lands  to  my 
'  two  brothers,  John  and  Thomas,  and  the  heirs  males  of  their  bodies,  equally  to  be 
'  divided  between  them,  and  I  devise  twenty  shillings  a  year  to  A.  JB.,  during  his  life, 
'  out  of  my  brother  John's  share.*  The  Master  of  the  SoUs  adjudged,  that  by  this 
devise,  Jmn  and  Thomas  were  tenants  in  tail  in  common,  and  not  joint  tenants  for 
life,  with  several  remainders  in  tail,  and  that  (them)  should  relate  to  the  brotheis, 
&£  well  as  to  their  issue,  according  to  the  case  in  3  Co.  39  b.  The  testator  devises  to 
John  Wilcocks  in  tail,  remainder  to  Elizabeth  and  Martha,  and  the  heirs  of  their  two 
bodies  engendered  by  equal  portions,  equally  to  be  divided.  The  Court  gave  judgment, 
that  Martha  and  Elizabeth  were  tenants  in  common  in  tail.  Besides  the  testator 
has  devised  twenty  shillings  a  year  to  a  stranger  for  life,  out  of  the  share  of  John,  which 
shorn  he  designed  this  annuity  at  all  events  should  he  paid  to  the  stranger  for  his  life, 
whereas  by  supposing  [57]  them  joint  tenants  for  life,  if  John  should  die  before  the 
stranger,  the  whole  would  have  survived  to  the  other  brother  discharged  of  the  annuity. 

In  the  arguing  this  case,  the  council  mentioned  the  case  of  Barker  and  Barker, 
'  where  the  testator  directed  that  with  the  surplus  of  his  real,  and  personal  estate, 
'  lands  should  be  purchased,  in  trust,  for  Jerome  Barker  and  BeAert  ^orfter,  the  surrivOT, 
'  and  survivors  of  them,  their  heirs,  and  as^gns  for  ever,  to  be  equally  divided  between 
'  them  share  and  share  alike.*  Jerome  Barker,  died  without  issue  in  the  life-time  of 
the  testator,  and  the  Lord  Chancellor  King  adjudged  that  by  this  will  Robert  Barker 
and  Jerome  Barker,  if  he  had  lived,  would  have  been  joint  tenants  for  life,  with  several 
inheritances  to  their  respective  heirs,  and  that  by  the  death  of  Jerome  in  the  life-time 
of  the  testator,  the  devise  of  the  trust  of  the  inheritance,  as  to  one  moiety,  became  a 
lapsed  devise,  and  is  descended  to  the  heir  at  law  of  the  testator,  and  that  BU^xrt  Barker 
was  intitled  to  the  whole  by  survivorship  for  life.  And  this  decree  was  afl&rmed  in  the 
RouBQoi  Lords  on  Thursday  April  the  20th,  1727.  2  Showr.  452,  Cas.  416  ;  1  Ventr. 
376  ;  1  Vem.  363,  425, 32  ;  3  Lev.  373  ;  Cro.  £1.  443.  Gas.  7 ;  695,  Cas.  6  :  Goldsb. 
182  I  2  Anders.  Cas.  10 ;  Dyer,  26. 


Case  36.— Anonthus.  [1728.] 
At  the  Rolls. 


Case  36.~Atwood  and  Atwood.  [1728.] 
At  the  Rolls. 
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Case  37.— Hornby  versus  Pemberton.  [1728.] 

At  the  Chancellor's  house.  Lord  Chancellor. 

One  copartner,  who  lived  at  Constantinople,  brought  his  action  for  £800  against 
tiie  other,  who  lived  in  London,  for  ^oods  consigned  to  him,  the  defendant,  files  a 
bill  for  a  discovery,  account,  and  injunction,  and  requires,  that  the  defendant 
might  set  forth  all  books,  papers,  dc,  which  belonged  to  him,  or  concerned  any 
account  between  them,  in  his  verbis,  &  figuris.  The  defendant  in  his  answer  sets 
forth  a  particular  of  all  such  books  and  papers,  and  offers  to  produce  them  at  Con- 
stantinople, upon  oath,  to  any  person  the  plaintiff  should  appoint,  and  to  let  him 
have  copies,  and  the  Lord  Chancellor  was  of  winion,  that  the  plaintiff's  demand 
was  unreasonable,  and  the  defendant's  offer  sufficient. 

The  defendant  in  this  Court,  who  lived  at  Constantinople,  brought  his  action  against 
j    the  plaintiff  for  goods  consigned  by  him  to  the  plaintiff  in  London,  to  the  value  of  £800. 

The  plaintiff  put  in  bail,  and  filed  his  bill  against  the  defendant,  as  his  co-partner  for 
i    ui  account,  and  for  a  discovery,  and  injunction,  and  upon  the  defendants  praying  a 
j    dedimiu,  had  an  injunction  of  course  till  answer.   And  the  defendant  filed  a  cross  bill. 
I    The  plaintiff  in  the  original  cause  required  that  the  defendant  might  set  forth  all  books 
of  accoimt,  letters,  entries,  dc,  in  his  Verbis,  &  Figuris,  whidi  were  in  his  hands, 
sod  belonged  to  the  plaintiff,  or  which  concerned  any  account  between  the  plaintiff 
and  the  defenduit.  The  defendant  in  a  schedule  annexed  to  his  answer  set  forth  a 
particular  of  all  books  and  papers  in  his  hands  belonging  to  the  plaintiff,  and  of  all  books 
d  account  between  them,  and  consented  to  produce  them  to  any  person  [58]  i^i 
ilantinople,  the  plaintiff  would  appoint,  and  let  the  plaintiff  have  copies  of  them  at 
hiB  own  charge,  the  plaintiff  inter  aV  excepted  to  this  part  of  the  answer.   The  Master 
'    reported  the  answer  insufficient,  and  the  defendant  took  exceptions  to  the  report, 
mA  the  Lord  Chancellor  was  of  opinion,  that  the  plaintiff's  demand  was  unreasonable, 
and  imposfflble  to  be  complied  with,  and  done  purely  to  keep  the  defendant  out  of  his 
money  by  the  injunction,  luid  inveighed  severely  agunst  the  council  who  took  the 
acq)ti(m,  which  he  over-ruled  with  tus  direction,  That  the  defendant  should  produce 
vpoa  oath  all  books  of  account,  pikers,  de.,  to  such  person,  or  persons  at  Constantino^ 
as  the  plaintiff  shouki  appoint.  The  affidavit  was  to  be  settled  by  a  Master,  and  to  oe 
iwom  before  the  Consul,  or  Ambassador,  at  Constantinople,  according  to  the  usage 
i    of  En^ish  merchants  residing  there,  and  the  plaintiff  was  to  take  copies  of  them,  if 
be  pleased,  at  his  own  charge. 

Another  exception  was,  that  the  defendant  had  not  discovered  what  goods  he  had 
eoongned  in  England  to  other  people.  The  defendant  in  his  answer  sets  forth,  that  he 
I  hadconsigned  several  parcels  of  goods  to  the  plaintiff,  but  that  the  plaintiff  gave  him  no 
aeeoimt  aL  his  receipts,  and  had  refused  to  accept  his  bills,  which  being  protested  for 
non-^yment,  greatly  injured  him  in  his  credit ;  and  that  thereupon  he  would  make 
DO  more  consignments  to  him,  and  submits  to  the  Court,  Whether  this  was  not  a  breach 
and  determination  of  the  article  of  co-partnership  %  And  the  Lord  Chancellor  so  far 
aBcnred  this  deception,  as  that  the  defencUmt  should  set  forth  all  goods  consigned  by 
him  to  other  persons,  on  his  own  account  in  England,  and  to  wnom,  and  on  what 
ewimisBtons,  from  1719,  when  he  ceased  to  deal  with  the  plaintiff,  for  this  being  a 
matter  of  judgment,  which  at  the  hearing,  is  to  be  determined  by  the  Court,  therefore 
the  defendant  ought  to  discover  ;  for  suppose  he  die  in  the  mean  time,  and  it  should 
be  determined  for  the  plaintiff,  how  is  he  then  to  come  at  a  knowledge  of  these  con- 
■Vnments,  though  then  he  would  be  plainly  intitled  to  a  discoveiy . 

The  answer  being  adjudged  insumcient,  by  the  course  of  the  Court  the  injunction 
I    was  to  oontinue,  and  the  defendant  in  the  cross  cause  was  not  obl^ed  to  answer  till 
I    the  defendant  in  the  original  cause  had  put  in  a  suffi(uent  answer.  But  the  defendant 
I    haling  swotu  in  his  answer,  that  £800  was  really  due  to  him,  and  not  being  able  to  put 
b  a  further  answer  in  less  than  two  years,  his  Lordship  further  ordered,  that  the 
[59]  allowing  this  exception  should  not  hinder  the  defendant  from  getting  an  answer 
to  his  cross  bill,  and  that  he  might  proceed  at  law  so  far  as  to  ascertain  his  debt,  notr 
withstanding  the  injunction.   And  Mr.  Mead  said,  that  in  such  particular  cases  the 
Court  always  proceeds  contrary  to  the  common  rules,  and  that  Lord  Covper  had  obliged 
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a  plaintiff  to  accept  an  answer  from  Tripoli,  which  had  been  ignorantly  broke  open 
on  shipboard. 

C&ae  38.— Francis  Lucv,  Widow,  Plaintiff  ;  The  Honourable  RoBEET  MOOB,  Ksq. 

&  a\\  &  e  contra.  [1728.] 

[S.  G.  4  Bra  P.  C.  343.   BeeDruce  t.  Denison,  18U1,  6  Ves.  395.] 

In  Court,  Lord  Chancellor. 

George  Bohun,  Esq.,  being  seized  of  divers  messuages,  lands,  and  tenements  of  in- 
heritance, and  also  possessed  of  a  leasehold  estate  near  Spittlefields  in  the  county  d 
Middlesex,  and  being  likewise  possessed  of  a  conaderable  personal  estate,  and  hariog 
four  daughters,  bv  his  last  will  and  testament  in  writing,  bearing  date  the  17th  n 
July  1 705,  deriBed  to  trustees  therein  named,  and  their  heirs,  all  his  real  estate  near 
Spittlefields,  or  elsewhere  in  England  (not  therein  before  devised),  to  be  sold  ;  and  the 
monies  thereby  arising,  to  be  subject  to  the  intents  of  his  will  declared  conceniiiig 
the  residue  of  his  personal  estate,  as  if  the  same  were  personal ;  and  gave  his  youngest 
daughter  Jane  £3500,  to  be  paid  at  the  age  of  twenty-one  or  marriage,  which  should 
first  happen  ;  and  (after  other  legacies)  gave  the  residue  of  his  real  and  personal  estate 
to  his  three  youngest  daiufhters,  Mary,  Elizabeth,  and  the  said  Jane,  to  be  e^usDy 
divided  between  them,  and  made  his  sud  trustees,  and  hia  wi^,  executors  of  his  said 

Till 

The  23d  of  December  1712,  articles  of  agreement  were  entered  into  between  George 
Lucy,  Esq.,  of  the  one  i>art,  Mary  Bohun,  relict  of  the  stud  George  Bohun,  and  the  sud 
Jane  Bohun  (then  an  infant)  of  the  second  part,  and  the  Right  Honourable  AUen, 
Lord  Bathurst,  and  Gilbert  Clerk,  Esq.,  of  the  third  part,  reciting,  that  a  marriage 
was  shortly  intended  to  be  had  with  the  consent  of  the  said  Mary,  and  that  the  swd 
JaTte  would  be  intitled  to  the  sum  of  £3500  at  her  age  of  twenty-one,  or  day  of  marrit^ : 
And  was  likewise  intitled  to  a  third  part  of  divers  lands,  tenements,  and  hereditaments 
mentioned  in  her  father's  will,  or  to  the  third  part,  or  share  of  the  monies,  or  profits 
arising  thereout,  and  that  the  said  Jane  was  willing  to  bestow  upon  the  said  George, 
in  consideration  of  the  said  marriage,  as  [QQ]  well  the  said  sum  of  £3500,  as  also  all 
her  interest  in  any  the  lands,  tenements,  hereditaments,  chattels,  and  personal  estate 
of  the  said  George  Bohun,  so  soon  as  she  should  attain  her  age  of  twenty-one  to  hold 
the  said  lands,  to  the  use  of  the  said  George  Lucy,  his  heirs  and  assigns  for  ever,  and 
the  said  George  Lucy  in  consideration  of  the  said  marriage,  and  portion,  and  of  such 
conveyances,  and  assurances  to  be  made  to  him  of  the  residue  of  the  said  lands  wid 
hereditaments,  and  for  securing  to  the  said  Ja/ne  a  maintenance,  in  lieu  of  dower,  did 
covenant  with  the  said  Lord  Bathurst,  and  GUltert  Clerk,  that  he  would  immediat«ly 
upon  such  conveyances  made  to  him,  and  upon  the  said  Jane's  attaining  her  age  of 
twenty-one  years,  settle  upon  her  a  jointure  of  certain  lands  of  £800  per  annum  therein 
particularly  described,  discharged  from  incumbrances  for  her  life,  and  that  the  rever- 
sion of  the  said  lands  after  her  death,  together  with  other  lands  of  £700  per  annum, 
should  be  settled  on  the  first  and  other  sons  of  that  marriage  in  tail  male,  none  (rf  the 
parties,  except  the  said  George  Lucy,  executed  the  said  artides. 

After  the  said  marriage  had,  the  said  Jane  joined  in  a  fine  with  her  husband,  imd 
her  sisters,  and  their  husbands,  for  selling  some  part  of  her  father's  estate,  to  raise 
the  said  £3500,  which  was  paid  to  the  said  George  Lucy  her  husband.  By  indentures 
of  lease  and  release,  dated  the  4th  and  5th  of  March  1719,  made  between  the  said 
George  Lucy,  and  the  said  Jane  of  the  one  part,  and  the  said  Lord  Bathurst,  and  GiVierl 
Clerk  of  the  other,  in  consideration  of  the  said  marriage,  and  in  performance  oi  the 
said  articles,  and  for  making  a  jointure  for  the  said  Jane,  and  provision  for  the  issue  of 
the  said  marriage,  the  said  George  Lucy  settled  the  same  lands  in  the  said  articles  agreed 
on,  to  the  use  of  the  said  Jane  for  life  for  her  jointure,  and  in  bar  of  her  dower,  and 
also  settled,  and  limited  the  same  premisses,  together  with  other  lands  and  heredita- 
mentB  of  above  £700  per  annum  to  the  use  of  himself  for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  and  afterwards  subject  to  the  said  jointure,  to 
the  use  of  the  first  and  other  sons  of  that  marriage  in  tail  male.  And  this  settlement 
was  executed  by  the  said  Jane  at  that  time  of  full  age. 

The  13th  of  August  1721,  the  said  George  Lucy  died  without  issue,  and  intestate, 
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Thereby  the  inheritance  in  fee  of  the  lands  comprised  in  the  said  settlement  (subject 
to  the  said  jointure)  descended  to  William  Lucy,  the  plaintiff's  late  husband  deceased, 
u  brother  and  heir  of  the  said  Gtorge  Lucy,  and  administration  likewise  of  the  gooda 
and  chattels  of  the  said  George  Lucy,  was  granted  to  the  said  WiUiam  Lucy. 

Soon  after  the  death  of  the  said  George  Lucy,  the  said  / wne  his  widow,  took  possession 
di  her  said  jointure,  and  enjoyed  [61]  the  same  during  her  widowhood,  and  in  1722, 
intermarried  with  the  d^endant  Moor,  who  in  her  right  enjoyed  the  same  during 
her  life-time ;  hut  the  said  Jaw  never  did,  pursuant  to  the  said  articles,  convey  her 
part  of  the  lands  of  the  said  George  Bohun,  or  assign  her  share  of  his  personal  estate 
to  the  said  George  Lucy,  in  hia  life-time,  or  to  his  heir,  or  administrator,  after  his  decease. 

By  indentures  of  lease  and  release,  dated  the  17th  and  18th  of  Jujie  1723,  between 
the  defendant  Robert  Moor^  and  the  said  Jane  his  wife  of  the  one  part,  and  Br.  Henry 
Moor,  and  Sir  Gustavus  Hume,  Bart.,  of  the  other  part,  and  by  fine  levied,  the  said 
Robert  Moor,  and  Jane  his  wife  did  bargain  and  sell  to  the  said  Br.  Henry  Moor,  and 
Sir  Gustaous  Hume,  the  said  Jane's  third  part  of  her  said  father's  estate,  to  the  use 
of  the  said  Robert  Moor  for  life,  remainder  to  the  said  Jane  for  life,  remainder  to  the 
aid  Robert  in.  iw.  In  Michaelmas  term  1721,  WUliam  Lu^  pretending  to  be  intitled, 
u  hnr  at  law  to  the  said  Cfeorge  Lucy,  to  the  said  Jaw's  third  part  of  her  said  father's 
estate,  exhibited  his  bill  against  the  d^endant  Robert  Moor,  and  the  said  Jane  to  have 
a  conveyance  thereof. 

The  said  defendant  Robert  Moor,  and  the  said  Jane  put  in  their  answers,  and  the 
said  Jane  swore,  that  the  said  George  Lucy  her  late  husband,  as  they  lived  happily 
together,  and  had  no  issue,  and  there  having  been  so  great  misunderstandings  between 
the  said  George  Lucy  and  his  brother  William  Lucy,  that  George  Lucy  did  not  so  much 
as  viat  him  for  twelve  or  thirteen  years,  made  the  aforesaid  settlement  on  her ;  and 
then,  and  often  after  told  her,  he  would  leave  her  her  own  estate  to  come  to  her. 

lu  December  1723,  the  said  J<me  died  without  issue,  and  administration  was  granted 
of  her  goods  and  chattels  to  the  defendant  RtAert  Moor. 

In  February  1 723,  the  said  William  Lucy  also  died,  leaving  Frances  Jjucy  his  widow, 
his  executrix,  who  duly  proved  his  will,  and  also  took  out  administration  to  the  said 
George  Lucy,  and  in  Michaelmas  term  1724,  exhibited  her  bill  against  the  defendant 
Moor,  and  others,  to  the  same  effect  with  William  Lucy's  bill ;  and  in  Michaelmas 
term  1 725,  the  defendant  Moor  exhibited  a  cross  bill  against  the  plaintiff  in  the  original 
cause,  and  others,  for  an  account,  and  conveyance  of  the  said  estate.  The  12th  of 
November  1 728,  both  causes  were  heard,  when  Mr.  Fazakerley  and  Mr.  WUls,  of  council 
for  F ranees  Lucy,  spoke  to  this  effect. 

[6^  Where  a  suitable  jointure  is  made  (as  in  this  case,  there  was  a  much  greater 
than  Mrs.  Moor's  whde  fortune  required),  it  ought  to  be  intended,  to  be  in  constderation 
of  tha  fortune,  tho'  it  be  not  expressed,  and  ought  to  intitle  the  husband  to  such  fortune, 
tho'  not  actually  paid.  But  here  the  jointure  is  expressed,  to  be  made  in  pursuance 
(rf  the  article,  and  by  referring  to  them,  is  the  same  as  if  the  articles  had  oeen  fully 
recited,  and  as  the  lands  limited  for  the  jointure  are  the  same  in  the  settlement,  as 
in  the  articles,  the  settlement  must  therefore  be  upon  the  foundation  of  the  articles, 
and  Mrs.  Moor's  signing  the  settlement  when  she  was  of  age,  and  her  acceptance  of 
her  jointure  after  Mr.  George  Lucy's  death,  is  a  full  agreement  to,  and  confirmation 
of  the  articles,  tho'  she  was  under  age  at  the  time  they  were  made.  That  in  the  case 
of  Smith  and  Ball,  where  an  infant  lost  money  at  a  horse  race,  and  after  he  came  of 
age  promised  to  pay  it,  Lord  Chief  Justice  Hdt  was  of  opinion,  that  the  promise  should 
Hiid  him ;  vet  a  pKHnise  without  a  connderation  is  not  binding,  and  nothing  was 
due  to  the  otnra,  because  he  was  an  infant.  2  Vera  501 .  The  Lora  Yiscount  Hereford 
mtrriee  the  defeiulant  Mrs.  Narbone,  who  had  an  estate  in  lands,  and  a  portion  in 
money,  and  being  both  infants,  an  act  of  parliament  is  obtained,  for  settling  a  jointure 
on  the  wife,  in  bar  of  dower  :  Provided  the  jointure  shall  cease,  if  the  wife  when  of 
age,  did  not  settle  her  lands,  but  nothing  is  said  as  to  the  personal  estate,  part  of  the 
fortune  is  a  mortgage  for  £1300  taken  in  a  trustee's  name,  the  wife  when  of  age  settled 
her  own  lands,  and  after  the  husband  dies,  and  the  mortgage  was  decreed  to  the  exe- 
cutore  of  the  husband,  and  that  it  should  not  survive  to  the  wife,  as  a  chose  in  action. 
And  in  the  case  of  Comsford  and  Farmer,  the  husband  covenanted  to  leave  the  wife 
such  a  sum,  if  she  survived  hijn,  and  he  made  her  a  provision  more  t^han  adequate 
to  that  sum,  and  died  before  he  had  reduced  her  fortune  intopossesfflon,  and  Lord 
CoKper  decreed  tKe  fortune  to  his  executors,  against  the  wife.   {Withers  versus  Keleeaf 
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1  Oban.  Rep.  [Gas.]  189  ;  3  Salk.  65.)  And  tho'  Mrs.  Moor  might  have  waiTed  her 
jointure,  and  claimed  her  fortune  which  remainded  unpaid,  yet  accepting  her 
jointure,  she  made  her  election,  and  ought  to  give  up  her  fortune,  which  was  the  con- 
sideration of  her  jointure,  else  she  will  have  a  double  satisfaction. 

Mr.  Attorney  General  for  the  defendant  Robert  Moor.  The  wife's  share  of  her 
father's  lands  is  still  a  real  estate,  and  the  parties  interested  nmj  claim  it  as  such,  and 
it  is  recited  in  the  articles  as  real  estate,  which  distinguishes  this  from  the  cases  that 
hare  been  mentioned,  which  are  of  personal  things,  or  choses  in  action  which  belonged 
to  the  wife,  for  Mr.  Lucy  could  have  no  title  to  ^is  share,  without  a  conve^uice  from 
the  wife,  or  her  trustees,  which  was  never  had,  [63]  the  subsequent  facts  speak  a  waiver 
of  the  articles,  and  not  an  inclination  to  ma^e  them  obligatory.  We  all  agree  Mrs. 
Moor  could  not  be  bound  by  the  articles,  at  the  time  of  their  execution,  being  then  not 
above  seventeen  years  of  age,  and  so  not  capable  to  contract,  and  they  are  not  exe- 
cuted by  her,  or  her  trustees,  but  only  by  Mr.  Lucy,  who  in  consideration  of  her  portion 
of  £3500,  and  upon  her  conveying  her  share  of  the  estate  to  him  and  his  heirs,  covenants 
he  will  make  such  a  settlement  by  way  of  jointure,  and  provision  for  the  issue  of  that 
marriage ;  so  that  the  contract  lb  only  on  his  part ;  and  neither  the  guardian  of  the 
lady's,  or  any  of  her  trustees,  are  parties,  or  if  they  were,  their  joining  in  the  articles. 
couJd  not  bind  her,  for  suppose  Mr.  Lucy  had  brought  a  bill  gainst  her,  and  her 
trustees,  to  have  a  performance  of  these  articles,  equity  would  not  have  compelled 
her  to  a  specific  execution  :  Yet  Mr.  Lucy  would  not  be  without  a  remedy,  for  he  had 
taken  care  to  secure  himself,  being  not  obliged  to  settle,  unkiss  she  first  conveyed  to 
him  and  his  heirs,  and  he  might  always  have  said,  I  will  not  settle,  till  you  first  convey. 
These  articles  were  executed  in  1712,  and  in  1719  Mr.  Lucy  made  the  settlement, 
during  which  time  they  had  no  issue,  and  Mr.  Lucy  had  received  the  £3500,  and  she 
would  be  intitled  to  dower  out  of  his  lands,  which  were  £2700  per  ann.,  so  that  Mr. 
Lucy  might  think  it  proper  to  settle  these  lands  of  £800  a  year  on  her,  and  that  she 
should  retain  her  share  of  her  father's  lands  too.  In  the  settlement  indeed,  notice 
is  taken  of  the  articles,  because  he  designed  to  settle  the  same  lands,  and  to  the  same 
uses,  but  there  is  no  notice  in  the  recitdf,  nor  is  the  settlement  mentioned  to  be  in  con- 
sideration of  any  conveyance  made,  or  to  be  made  by  her  of  her  share  of  her  father's 
estate,  so  ti^t  the  settlement  reciting  the  articles  in  part,  it  is  plain  the  parties  designed 
to  pursue  them  only  in  that  part,  and  she  swears  by  her  answer,  that  he  made  her 
this  settlement  out  of  generosity,  and  that  he  often  told  her  so ;  and  as  they  have 
not  proved  that  he  insisted  upon  her  first  conveying,  or  that  he  ever  desired  her 
to  do  so  ('tho'  she  was  of  age  six  years  before  he  made  the  settlement,  and  he  lived 
two  years  after  making  the  same),  it  is  a  confirmation  of  her  answer,  but  the  thing 
itself  speaks  h^  intention  to  waive  it,  because  his  only  remedy  was  to  take  advantage 
of  the  condition,  to  insist  upon  her  conveying  first,  and  therefore  if  he  had  designed 
to  have  had  the  advantage  of  it,  as  it  was  always  in  his  power  to  have  done  so.  he  would 
have  claimed  the  benefit  of  it.  Then  this  is  a  voluntary  settlement  made  after  marriage, 
in  consideration  of  her  portion,  and  to  bar  her  of  dower,  and  shall  a  volunteer  under 
the  husband  claim  the  benefit  of  that  conation  he  thought  proper  to  wwve  1  But 
it  is  not  purely  a  voluntary  settlement,  it  was  in  consideration  of  her  portion,  and  of 
her  waiving  her  dower,  which  was  of  more  value  than  the  lands  settled ;  so  that  it 
would  have  been  prudent  in  Mr.  [64]  Lucy  to  have  made  this  settlement,  tho'  he  had 
called  on  her  to  convey,  and  she  had  refused  :  But  they  say  she  confirmwi  the  articles 
after  the  death  of  her  husband,  when  her  infancy  and  coverture  were  over,  by  con- 
senting to  the  jointure,  and  receiving  the  rents  and  profits  of  it ;  but  if  Mr.  Lucy, 
designed  this  settlement  without  any  view  to  her  conveying,  nay,  by  way  of  discharging 
her  from  it,  this  will  be  no  bar  to  her  enjoying  her  own  lands,  and  the  said  Jane  being 
an  infant  when  she  was  nuuried,  and  the  settlement  being  made  k)ng  after  the  mar- 
riage, she  was  entitled  to  her  election,  to  insist  on  her  dower,  or  to  claim  the  jointiue 
lands,  and  WiUiam  Lucy^  who  was  the  brother  and  heir  to  George  Luof,  never  called 
upon  her  to  make  her  election,  well  knowing  that  her  dower  out  of  the  estate  descended 
to  him  from  his  brother  would  have  amoimted  to  much  more  than  the  lands  settled 
in  jointure  on  her,  whereby  he  was  a  gainer,  so  that  tho'  they  both  acquiesced  imder 
the  settlement,  no  inference  can  be  drawn  from  thence,  tliat  she  designed  to  aflfirm 
the  articles.  And  Mr.  Moor  clain^s  title  by  the  conveyance  made  by  his  wife,  who  by 
the  will  of  her  father,  and  as  one  of  his  coheirs,  had  a  right  to  one  third  part  of  his  estate, 
nnd  had  done  no  act  to  dispose  of  it  to  Mr.  George  Lucy,  and  the  plttintifE  Lucy  is  only 
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an  executrix,  ..and  devisee  to  her  husband  WiUiam  Lucy,  who  was  brother  and  heir 
of  the  said  George  Lucy,  and  is  neither  in  blood,  or  otherwise  related  to  the  said  Jane, 
or  the  family  of  the  Lucy's,  save  by  being  the  wife  of  William  Lucy,  and  there  appears 
no  reason  to  make  a  strain 'd  construction  to  give  her  any  part  of  this  estate,  contrary 
to  the  intention  both  of  the  said  Jane,  and  of  the  said  George  Lucy.  All  cases  in  equity 
depend  on  circumstances,  and  those  that  have  been  quoted  are  not  of  weight,  because 
they  are  differently  circumstanced.  In  the  case  of  Lord  Hereford,  the  wife  was  not 
fiist  to  convey,  but  by  way  of  a  condition  subsequent,  and  if  she  did  not,  she  was  to 
lose  a  proportional  part  of  her  jointure,  which  might  induce  the  Court  to  make  that 
decree,  which  stands  single,  and  is  contrary  to  the  case  of  Lister  and  lAster,  2  Vem. 
68,  where  the  wife's  fortune  consisted  in  money  due  on  bonds,  and  in  lands  of  inlierit- 
aoce,  and  the  husband  before  his  marriage,  made  an  adequate  jointure  on  his  wife, 
and  died  before  the  bonds  were  altered,  or  money  received,  and  before  any  £ne  levied  ; 
and  a  bill  being  brought  by  his  creditors  after  the  death  of  the  husb&nd,  to  make 
these  liable  to  his  debts,  the  same  was  dismissed ;  and  Mr.  VerTion  seems  to  doubt 
the  legality  of  Lord  Hereford's  case,  for  he  takes  notice  of  three  precedents  to  the 
contrary. 

Mr.  Solicitor  General.  Whether  this  estate  be  considered  as  real  or  personal,  it 
still  remans  Mrs.  Moor's,  if  she  has  done  nothing  to  make  it  her  first  husband's : 
And  this  question  will  depend  on  the  articles,  [65]  the  settlement,  and  upon  her  enjoy- 
ment of  the  estate  after  tlie  death  of  Mr.  Lucy.  They  say  Mr.  Lucy  would  be  intitled, 
iho'  there  were  no  articles ;  which  I  deny.  If  a  man  makes  a  settlement  generally 
on  his  wife,  he  will  be  intitled  only  to  those  rights  of  the  wife  the  law  gives  him,  but  not 
to  that  part  of  her  fortune  he  does  not  reduce  into  possession,  for  that  would  be  making 
two  laws  in  the  same  kingdom  as  to  one  thing ;  without  doubt  persons  of  full  age 
may  enter  into  such  articles  as  shall  make  the  husband  a  purchaser  of  the  wife's  choses 
in  action,  and  she  only  his  trustee.  But  here  the  wife  was  an  infant,  and  neither  she 
or  her  trustees  have  made  any  contract,  that  the  husband  should  have  her  share  of 
her  father's  estate ;  but  the  huslnnd  only  contracts  to  make  such  a  settlement,  on 
condition  she  convey ;  and  this  was  a  prudent  and  wise  agreement,  that  as  the  wife 
waa  not  of  an  age  capable  to  contract,  she  should  be  left  to  her  liberty,  whether  she 
would  convey  or  not  when  she  came  of  age.  As  to  the  settlement,  tho'  it  is  said  to  be 
made  in  pursuance  of  the  articles,  yet  it  only  recites  what  the  husband  was  to  perform, 
and  when  it  is  said  to  be  in  consideration  of  marriage,  and  of  the  £3500,  and  so  much 
of  the  articles  as  relates  to  the  conveying  the  wife's  estate  is  not  mentioned,  it  is  a  plain 
w«Ter  by  the  husband  of  it,  and  it  was  the  interest  of  those  that  came  after  him,  that 
he  should  make  this  settlement,  tho'  she  did  not  convey ;  for  her  dower  in  the  estate 
would  have  amounted  to  more,  and  her  enjoying  the  lands  is  an  assent  indeed  to  the 
settlonent  (and  is  a  bar  to  her  dower)  but  not  to  the  articles.  In  Lard  Hereford's 
can,  the  settlement  was  made  in  contemplation  of  the  fortune,  and  adequate  to  it ; 
but  it  is  not  so  here,  where  it  was  at  the  husband's  pleasure,  whether  he  would  have 
mide  it,  or  not,  without  a  previous  conveyance  from  the  wife. 

Mr.  WiUs  his  rejiy.  The  wife  I  think  is  bound  by  the  articles,  and  they  are  not 
vkived,  anul  the  cases  we  mentioned,  make  strongly  for  us,  that  this  part  of  the  estate 
would  belong  to  the  husband,  tho*  there  were  no  articles,  because  the  settlement  is 
made  in  view  of  her  portion ;  and  the  contrary  resolutions  that  are  taken  notice  of  by 
Mr.  Vernon,  in  Lord  Hereford's  case,  make  that  case,  I  tliink,  of  greater  authority, 
M  they  shew  it  to  have  been  decreed  on  great  deliberation,  and  after  hearing  precedents 
against  it.  But  they  say,  Mr.  Lucy  has  waived  the  benefit  of  these  articles,  but  their 
arguments  are  merely  conjectural.  If  one  agrees,  that  on  payment  of  so  much  money, 
he  will  transfer  so  much  stock,  tho'  the  payment  of  the  money  is  a  condition  precedent, 
jret  if  he  transfers  first,  shall  it  be  said  he  waives  the  payment  ?  But  they  say,  the 
hoaband  never  brought  a  bill  to  compel  the  wife  to  convey  :  No,  because  he  could 
i»t  have  faoimd  her,  being  an  infant,  or  feme  covert,  either  by  [66]  the  articles,  or 
antlement ;  but  she  might  have  waived  them  after  his  death,  and  bring  a  bill  against 
Ub  heir  to  perform  them ;  the  settlement  is  said  to  be  made  in  performance  of  the 
articles,  but  the  whole  are  not  recited  because  it  was  only  necessary  to  shew,  that  he  had 
done  every  thing  he  had  covenanted  to  perform  on  his  part,  and  as  she  was  not  then 
bound,  it  was  not  requisite  to  recite  what  was  to  be  done  on  her  part ;  but  when  she 
came  to  convey,  it  would  have  been  as  proper  to  recite  what  she  was  bound  to  do  :  and 
we  say,  that  her  entry  after  his  death,  is  a  confirmation  of  the  articles  ;  they  say  only. 
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of  the  settlement ;  but  the  settlement  waa  made  in  pursuance  of  the  articles  :  and  Mr. 
Lucy  the  heir,  could  not  hare  disturbed  her,  could  not  have  forced  her  to  make  her 
election,  whether  she  would  hare  the  settled  lands,  or  her  dower. 

And  the  Lord  Chancellor  ordered  and  decreed.  That,  as  to  this  point,  the  plaintifi's 
bill  in  the  original  caiise  should  be  dismissed  ;  and  on  the  cross  bill,  it  was  ordered  and 
decreed.  That  an  account  should  be  taken  of  the  trust  estate,  under  the  will  of  the  said 
George  Bohun,  since  the  decease  of  the  said  George  Lucy,  and  one  third  part  of  the  s&id 
rents  and  profits  were  to  be  paid  to  the  plaintiff  Moor  :  and  that  a  oommiflsion  should 
issue,  to  divide  the  estate  into  thirds,  uid  that  after  such  partition  made,  the  surriTiiig 
trustees  should  conTey  one  third  to  the  defendant  MooTy  and  his  heizs.  (This  decree 
was  affirmed  in  Parliament,  on  Tuesday,  April  the  21st,  1730.) 

December  10  [1728].   The  tecond  Seal  after  Michaelnuu  Term. 

MOTIONS. 

Case  39.— Anonybius. 

At  the  Chancellor's  house,  Lord  Chancellor. 

1  Vem.  295 ;  2  Vern.  342,  224,  429,  479.  'Tis  a  motion  of  course  for  the  defendant 
after  he  comes  to  age,  to  be  at  liberty  to  put  in  a  new  answer,  or  amend  his  answer 
put  in  whilst  he  was  an  infant,  if  he  has  a  day  by  the  decree  to  shew  cause,  after  he 
comes  to  age. 

The  mortgagee  filed  a  bill  against  Cox  an  infant,  to  redeem  lands  that  were  mortgaged 
to  him  by  the  grand-father  of  the  defendant,  or  to  be  foreclosed.  The  defendant  put 
in  his  answer,  setting  forth,  that  the  mortgaged  lands  were  purchased  by  his  great- 
uncle  in  the  name  of  his  great-uncle  and  his  grand-father,  but  that  the  money  was  pud 
by  his  great-uncle,  who  ^vised  premisses  to  his  grand-father  for  life,  remunder  to  his 
heirs  male  in  tail,  and  so  claims  paramount  the  mortgage,  and  is  not  liable  to  it  The 
cause  was  heard  on  bill  and  answer,  and  an  account  was  decreed  (post,  Cas.  113),  and 
the  defendant  was  to  redeem,  or  be  foreclosed,  unless  he  shewed  cause  within  six  months 
after  he  came  of  age,  for  the  grand-father  appeared  to  the  mortgagee  [67]  to  have  a 
good  title,  because  oy  the  deed  he  was  joint  tenant  in  fee  with  his  brother,  by  whoee 
death  the  whole  survived  to  him.  The  defendant  came  of  age,  and  being  served  with  a 
subpoena  to  shew  cause,  he  now  moved  to  amend  his  defence,  by  putting  in  a  new 
answer,  and  he  awore  he  beUeved  he  could  now  prove,  that  the  mor^ages  had  notice 
of  this  trust  for  the  great-uncle,  at  the  time  he  lent  the  money,  which  was  not 
insisted  on  in  his  former  answer.  But  the  council  for  the  plaintiff  said,  that  it  never 
indeed  was  denied  an  infant  to  amend  his  answer,  where  it  appeared  to  be  material 
to  his  defence,  but  that  this  of  the  defendant's  own  shewing,  was  not  any  ways  mftterial, 
for  the  decree  is  a  decree  of  foreclosure,  unless  the  defendant  redeems,  whereas  he  would 
amend  his  defence  not  to  shew  he  has  a  right  to  redeem,  but  to  shew  he  need  not  redeem, 
and  consequently  he  is  not  affected  by  this  decree  ;  for  as  he  claims  paramount  the 
mortgage,  notwithstanding  this  decree,  he  may  bring  a  bill  against  the  mortgagee 
to  reconvey.  But  the  Lord  Chancellor  allowed  the  motion,  and  said,  that  the  defendant 
himself  was  the  best  judge  at  present,  what  would  be  material  for  his  defence,  and  that 
since  the  case  of  Sir  John  Napier  and  Lady  Effingham  Hoimrd,  this  was  a  motion  d 
course. 

The  case  of  Sir  John  Napier  and  iMdy  Effingham  Howard,  &  e  contra,  was  to  tliis 
effect. 

Sir  John  Napier  an  infant,  by  his  prochein  amy  exhibited  a  bill  against  the  de- 
fendants, as  tenant  in  tail,  and  heir  at  law  to  Sir  Tfteophilua  Napier,  to  set  aside  a  settle- 
ment made  by  Sir  Theof^ilus  Napier  on  the  defendant.  Lady  Effingham  Howard, 
during  her  marriage  to  the  said  Sir  Theophilus,   And  the  defendant,  liady  Effingham 

Howard,  brought  a  cross  bill  against  Sir  John  Napier  and  the  trvistees,  to  have  a  convey- 
ance made  to  her  and  her  heirs,  of  the  estates  comprized  in  the  said  settlement ;  and 
both  causes  coming  to  be  heard,  a  decree  was  made,  from  which  both  paHies  appealed, 
and  it  was  ordered  by  the  Xx^rds,  inter  al\  that  as  to  so  much  of  the  decree,  as  ordered 
Sir  John  Napier's  bill  to  stand  dismisaed,  so  far  as  the  same  sought  to  set  aside  the 
settlement,  the  same  should  be  affirmed,  with  this  addition,  unless  Sir  J<^n  should 
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within  six  niontlis  after  his  attiuning  his  age  of  twenty-one  years,  shew  cause  to  the 
Court  of  Chancery  to  the  contrary,  and  that  the  trustees  should  convey  the  estates 
in  the  said  settlement  to  Lady  Effingham  Howard  and  her  heirs,  unless  Sir  John  should 
within  six  months  after  he  should  attain  his  age  of  twentynDne  years,  shew  cause  to 
the  said  Court  to  the  contrary.  Sir  John  came  of  age,  and  within  the  six  mondu 
preferred  his  petition  (supported  by  affidavits)  to  the  Lord  Chancellor,  to  bring  a  new 
Ull,  or  amend  his  former  bill,  and  to  amend  his  answer  to  the  cross  bill,  the  causes 
having  been  greatly  mismanaged  to  his  disservice  by  his  solicitor*  upon  [68]  which, 
January  the  27th.  1726,  after  having  adjourned  over  the  same,  and  directed  precedents 
to  be  searched,  his  Lordship,  assisted  by  the  Master  of  the  Rolls,  ordered,  that  Sir  John 
Napier  should  be  at  liberty  to  amend,  or  put  in  a  new  answer,  and  should  have  time  till 
the  first  day  of  the  next  term,  but  that  no  precedent  appeared,  for  amending  a  bill 
in  any  points  wherein  the  same  had  been  dismissed  upon  the  merits,  but  ordered  that 
Sir  John  should  be  at  liberty  to  rehear  the  said  causes,  and  to  that  end,  that  the  original 
cause  should  stand  over,  till  after  the  time  by  the  said  order  given  for  amending  the 
answer,  or  putting  in  a  new  answer  was  expired  (post,  Gas.  1 70).  And  this  order  was 
affirmed  by  the  Lords,  1st  of  May  1727. 

A  person,  by  getting  himself  admitted  a  pauper,  cannot  discharge  himself  of  costs 
be  was  liable  to,  precedent  to  his  admission. 


Case  40.— Anonymus. 
At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

If  a  efient,  at  law,  applies  to  have  the  attorney's  bill  taxed,  he  must  depout  the  money 

in  court  The  Lirrd  Chancellor  introduced  this  rule  into  the  courts  of  law,  but 

would  not  into  Chwcery,  because  the  bills  were  so  large. 
On  the  client's  neglecting  to  attend  the  Master  on  the  taxation  of  the  bill,  the 

Chancellor  would  not  order  him  to  bring  the  money  into  Court,  but  only  that 
I  the  order  of  reference  should  be  diBcluu*ged,  if  he  did  not  procure  a  report  in  a 

fortnight. 

Mr.  Atltoood's  bill  by  an  order  of  Court  was  referred  to  the  Master  to  be  taxed. 
AndMr.  Atticood  now  moved  to  discharge  the  order,  unless  they  deposited  the  money  in 
Court,  on  affidavit  that  so  much  was  due,  and  that  the  client  absconded,  and  would  not 
attend  the  Master.  And  the  Lord  Chancellor  declared,  that  he  first  introduced  that 
practice  of  bringing  in  the  money,  into  the  courts  at  law,  when  he  was  Lord  Chief  Justice 
of  the  Common  Pleas,  and  that  the  same  rule  was  afterwards  observed  in  the  King's 
Bench.  For  the  party  being  stopped  from  suing  at  law,  he  thought  it  reasonable  ne 
diould  have  security  for  his  money,  but  as  it  had  never  been  done  in  Chancery,  he 
would  not  make  a  precedent,  because  the  bills  were  so  large ;  but  would  so  far  help 
lum,  as  to  order,  that  unless  the  other  aide  procured  a  report  in  a  fortnight,  the  said 
Older  should  be  discharged. 


Case  41. — Rich  and  Wilson. 
At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

If  a  portion  is  charged  on  lands,  payable  at  21,  and  the  child  dies  before,  it  sliall  sink 

into  the  estate,  but  if  it  is  charged  on  the  personal  estate,  it  vests  in  the  child,  tho* 

he  dies  before  the  time  of  payment. 
An  ifljunction  was  granted  to  the  spiritual  Court,  to  stay  a  suit  for  a  portion  charged 

onh  on  lands.    2  Chan.  Cas.  166, 165  ;  2  Vem.  72,  90,  92, 208, 416,  424,  439,  508  ; 

3  Ventr.  366  ;  2  Chan.  Bep.  286  ;  Nels.  FoL  Bep.  in  Cane.  1 12,  432. 

Sir  Bobert  Rick  in  1 721  settled  all  his  lands  in  trust,  for  the  payment  of  debts,  and 
portions  to  his  children,  as  he  should  direct  by  his  will.  Afterwards  he  makes  his  will, 
and  devises  £1 000  a-piece  to  his  five  sons,  payable  at  their  respective  ages  of  twenty-one, 
^  interest  in  the  mean  time,  and  devises  all  his  personal  estate  to  the  plaintiff  his 
Uf,  for  her  sole  use  and  benefit,  and  makes  her  executrix.   [69]  Sir  Robert  dies,  and 
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afterwards  Robert,  one  of  the  sons,  dies  under  twenty-one,  and  Lady  Rich  takes  out 
administration  to  him,  and  Mrs.  Wilson,  his  sister,  sues  her  in  the  spiritual  Court  (she 
being  in  possession  both  of  the  real  and  persona)  estate  of  Sir  Robert  Rich)  for  a  distri- 
bution of  the £1000  devised  to  her  brother  by  his  father's  will,  lo/dj RuJi  filesabill, 
and  now  moves  for  an  injunction  to  the  spiritual  Court,  because  the  portion  of  the  son 
was  charged  on  the  real  estate,  and  therefore  ought  not  to  be  sued  for  in  that  Court: 
and  the  whole  personal  estate  is  devised  to  the  plaintif!.  That  it  was  settled  in  Lord 
Pauleys  case,  1  Vem.  204,  321,  that  where  a  portion  is  charged  on  lands,  payable  at  a 
certain  day,  if  the  child  dies  before  the  time  of  payment,  it  BnaB  not  be  raised,  but  sink 
into  the  land  for  the  benefit  of  the  beir ;  whereas  by  the  ecclesiastical  law,  a  portion 
payable  at  a  future  day  out  of  a  personal  estate,  is  due  and  vests  in  the  party,  tho'  he  dies 
Wore.   And  the  Lord  ChemceUor  granted  the  injunction. 


12  December  [1728].  Exceptions  to  the  M<uter*s  Report 

Case  42.— Shtth  versus  Betnoldb. 

At  the  Chancellor's  house.  Lord  Chancellor. 

A  bill  is  brought  to  be  relieved  against  a  stale  bond  as  satisfied,  and  as  evidence  to  prove 
it,  the  plaintiff  sets  forth,  that  the  defendant  entered  into  a  later  bond  for  money  Uie 
pkintifi  lent  him,  and  that  having  lost  the  bond,  he  filed  a  bill  against  the  defendant, 
and  had  a  decree  for  payment,  in  which  cause  he  never  insisted  on  anything  being 
due  to  him  from  the  plaintiff,  the  defendant  in  his  answer  says,  he  does  not  believe 
the  plaintiff  lost  the  bond,  but  concealed  or  destroyed  it,  this  is  scandalous,  because 
it  is  not  material  to  his  defence.  Ant.  Cas.  28. 

The  plaintiff  filed  his  bill  to  be  relieved  against  a  bond  of  £2000  upon  which  the 
defendant  had  brought  his  action,  setting  forth  that  the  bond  was  not  entered  into  for 
money  lent,  or  any  valuable  consideration,  but  purely  to  serve  the  defendant,  and  that 
it  was  agreed  between  them,  that  it  should  not  be  put  in  suit,  to  prove  which,  the 
plaintiff  charged,  that  no  demand  had  been  made  from  1703,  when  the  bond  was 
entered  into,  till  the  bringing  the  action ;  tho'  the  plaintiff  was  a  gentleman  of  a  la^ 
fortune,  and  the  defendant  very  necessitous ;  and  that  the  defendant  afterwards  bra- 
rowed  of  the  plaintiff  £300  on  bond,  and  that  the  bond  being  some  bow  lost,  the  plaintiff 
exhibited  bisl)i]l  in  this  Court  against  the  defendant,  and  had  a  decree  for  the  payment-. 
The  defendant  in  his  answer,  says,  That  he  does  not  know,  or  believe,  that  the  plaintiff 
lost  the  bond,  but  believes  that  he  fraudulently  concealed  or  destroyed  it.  The  plaintiff 
refers  the  answer  for  scandal ;  the  Master  reports  it  scandalous,  and  the  defendant 
took  the  general  exception  to  the  report,  that  the  answer  was  not  scandalous,  because 
pertinent ;  and  the  council  for  the  plaintiff  argued,  That  the  answer  was  scandalous, 
because  the  words  must  be  designed  purely  to  reflect  on  the  plaintiff,  because  they  are 
not  material,  or  relevant  to  the  defendant ;  he  should  have  taken  notice  of  this  bond, 
only  as  far  as  it  was  pertinent,  [70]  ^  ^  have  denied  that  there  was  any  such  bond,  or 
any  such  decree.  The  lull  is  brought  to  have  a  bond  delivered  up,  and  as  an  evidence 
that  nothing  was  due  on  it :  We  set  forth  this  other  bond  entered  into  by  the  defendant, 
and  our  bill,  and  that  the  defendant  in  that  cause  did  not  pretend  any  money  was  due 
to  him  from  the  plaintiff,  and  this  part  of  the  answer  is  so  wholly  immaterial  to  our 
charge,  that  tho'  the  defendant  could  prove  it,  it  would  be  of  no  service  to  him  in  this 
cause,  tho'  it  might  on  a  bill  of  review  in  the  other. 

The  council  for  the  defendant  argued,  that  tho'  those  words  were  not  material  to  their 
defence,  yet  the  plaintiff  had  made  it  necessary  to  set  them  out,  and  that  if  they  were 
out,  that  their  answer  might  be  referred  for  insufficiency,  all  the  several  allegations 
and  charges  in  the  bill  are  to  be  answered,  as  if  they  were  particularly  interrogated, 
and  one  of  the  charges  of  the  bill  is,  that  the  bond  was  some  now  got  out  of  his  power, 
and  if  we  had  been  asked  particularly  this  question,  these  words  would  be  pertinent, 
and  the  words  are  not  scandalous,  what  is  more  common  than  to  charge  in  a  bill,  fraud, 
combination,  and  confederacy  in  the  defendant,  and  the  words  machinans,  &  fraudu- 
lenter  intendens,  are  not  scandal  at  common  law. 

Lord  Chancellor.   Though  a  matter  may  be  very  scandalous  in  itself,  it  is  not  to 
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be  considered  so,  if  it  is  pertinent,  or  if  the  plaintiff  asks  impertinent  questions,  though 
the  answer  should  be  reflecting  and  impertinent,  it  would  not  be  scandal :  and  it  is 
Ttaj  different  to  diarge  fraud  and  combination  in  a  bill  generally,  and  to  insist  upon  it 
hy  oath  in  an  answer.  This  bill  is  to  be  relieved  against  a  stale  bond,  and  as  an  induce- 
ment to  prove  it  satisfied,  the  plaintif!  mentions  the  subsequent  bond,  prooeedii^, 
and  decree  in  this  Court ;  in  which  cause  the  defendant  never  insisted  on  being  paid 
the  money  due  by  this  bond  he  has  now  put  in  suit,  and  therefore  it  is  to  be  presumed 
it  was  satisfied  :  All  this  is  material  to  the  cause,  but  the  plaintifE  in  his  manner  of 
setting  out  this  transaction,  takes  notice,  that  the  bond  being  some  way  got  out  of  his 
custody,  obhged  him  to  sue  in  this  Court,  and  the  defendant  in  his  answer  says,  he 
beUeves  the  plaintiff  did  not  lose  it,  dc,  he  denies  what  is  not  material,  and  what  the 
plaintiS  did  not  require  him  to  answer,  if  he  had  alleged  that  he  had  lost  it,  and  had 
questioned  him  to  it,  then  his  answer  would  not  have  been  scandalous,  tho'  immaterial, 
because  the  plaintiff  led  him  into  it,  but  now  he  is  impertinent,  for  going  out  of  the  way 
purely  to  renect  on  the  plaintiff.   So  the  report  must  stand. 

pl]  You  cannot  bring  on  a  cause  for  the  further  directions  of  the  Court,  or  move, 
on  a  iiaster'a  report,  till  it  is  confirmed. 

Tou  cannot  move  on  a  decretal  order  till  it  is  passed  with  the  Register. 

Saturday,  Becember  14  [1728].    The  third  Seal  after  Michaelmas  TeAn. 

MOTIONS. 

Case  43.— Anon¥MU3. 

At  the  Chancellor's  house.  Lord  Chancellor. 

The  defendant  obtained  an  order  to  refer  the  bill  for  impertinence  after  he  had  twice 
prayed  time  to  answer,  and  the  Cha/ncellor  ordered,  That  he  should  procure  a  report 
wiuun  four  days,  or  the  order  be  discharged 

The  Attorn^  General  moved  to  discharge  an  order,  to  refer  a  bill  for  impertinence, 
because  the  defendant  h«i  obtained  two  orders,  for  time  to  answer,  whereby  he  admitted 
the  bill,  tho*  he  allowed  it  might  have  been  referred  for  scandal,  because  that  ought  to 
be  e^ninged,  and  not  remain  <m  die  records  of  the  Court.  Tlie  Chmcellor  ordered. 
That  the  defendant  should  procure  a  report  within  four  days,  or  the  order  foe  discharged. 

Monday,  December  the  \Uh  [1728]. 

Case  44. — Anonymus. 

At  the  Chaiuxllor's  house,  Lord  Chancellor. 

One  found  an  ideot,  had  leave  to  traverse  the  inquisition  at  her  own  request, 
on  condition  she  would  appear  in  person  at  the  trial.   1  Vem.  155. 

A  woman  that  was  found  an  ideot  by  inquisition  prayed  by  heiself  and  council 
that  she  might  have  leave  to  traverse  the  inquisition  ;  and  the  Lord  Chancellor,  after 
asking  her  several  questions,  made  an  order  accordingly,  upon  condition  she  should 
appear  in  peison  at  the  said  trial,  at  the  next  assizes,  or  whenever  they  brought  it  on. 

Case  45.— Davy  &  al*  versus  Seys. 
At  the  Chancellor's  Jiouse,  Lord  Chancellor.   Eodem  die. 

The  evidence  of  a  servant  who  was  only  nine  years  of  age  at  the  testator's  death,  but 
lired  three  or  four  years  afterwards  in  the  house,  was  allowed  to  prove  the  furniture 
then  standing,  13  years  after,  tho'  she  had  never  taken  any  memorandum  of  it. 

Xhe  Master  of  the  Rolls  may  discharge  an  order  made  by  the  Chancellor  ex  parte,  or 
on  a  motion  of  cguise. 

£«n  Seifs  the  defendant,  as  administrator  of  Evan  Seys  deceased  (who  was  execu- 
tor ol  Rkhard  Seys  his  father),  exhibited  an  inventory  into  the  spiritual  Court,  and  the 
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plainti&  the  creditors  of  the  intestate,  would  charge  him  before  the  Master  according 
to  this  inventory,  and  the  defendant  insisted,  that  when  he  put  it  in,  he  thought  all 
the  goods  in  the  house  were  the  goods  of  the  said  Evan  Seys,  whereas  he  had  since  found 
out,  that  great  part  of  them  were  the  goods  of  the  said  Richard  Seys  ;  to  prove  which, 
he  examined  a  witness  in  1727,  then  [72]  about  twent;^-two  years  of  age,  who  deposed. 
That  she  was  a  servant  in  the  house  in  1714,  at  the  tune  that  Richard  Seys  died,  and 
that  she  lived  in  the  said' house  some  years  after,  and  perfectly  well  remembered 
the  said  goods ;  and  her  evidence  was  disallowed  by  the  Master,  because  she  swore 
to  the  remembrance  of  goods  when  she  was  not  above  nine  years  of  age,  and  at  about 
thirteen  years  distance,  without  having  taken  any  note  or  memorandum  of  them ; 
but  on  exceptions  to  the  report,  the  Lord  Chancellor  thought  her  a  very  good  witnees, 
because  she  was  not  examined  to  the  value  of  the  goods,  but  only  as  to  their  being  in 
the  house ;  and  though  she  was  but  nine  years  old  at  the  testator's  death,  she  lived 
three  of  four  years  after  in  the  funily,  and  saw  the  furniture  every  day ;  her  evidence 
agreed  too  with  what  another  person  swore,  but  his  Lordship  ofFeied  them  the  Ubraty 
to  try  it,  which  they  declined. 

You  may  move  before  the  Master  of  the  JRoUs,  to  discharge  the  order  made  by  the 
Lord  ChaneelloTt  on  a  motion  of  course,  or  an  order  mude  ex  parte,  for  only  one  ude 
being  heard,  it  is  a  continuance  of  the  same  motion. 


Case  46.— Pekvill  and  LusooHB. 

^  At  the  Rolls.    Eodem  die. 

See  post,  Caa.  75. 

A  fine  will  bar  him  who  has  an  equitable  title,  if  he  does  not  bring  a  bill  withm 
five  years.   1  Yem.  226 ;  1  Chan.  Caa  268. 

Lttscomhe  the  father,  made  a  mortgage  in  fee,  and  died  after  forfeiture,  leaving 
a  son  and  a  daughter  by  one  venter,  and  a  son  by  another ;  the  eldest  son  dies,  and  the 
single  question  was,  Whether  the  equity  of  redemption  belongs  to  the  sister  of  the 
whole  blood,  as  heir  to  her  brother,  or  to  the  brother  of  the  half  blood,  as  heir  to  his 
father  t  And  it  was  urged  that  here  was  no  Possessio  Fratris  ;  that  if  the  elder  brother 
had  left  a  widow,  she  would  not  have  had  dower  out  of  this  estate,  tho'  a  widow  is 
allowed  to  redeem  a  mortgage  for  years,  because  a  lease  for  years  at  law  is  no  Imu>  of 
dower,  and  the  possession  of  the  mortgagee  is  bo  far  from  being  the  possession  of  the 
mortga^r,  that  if  the  mortgagee  continue  twenty  years  in  quiet  possession,  it  will  ffn 
him  a  title  even  u^ainst  the  mortgagor. 

Master  of  the  Rolls.  I  do  not  remember  that  this  question  ever  came  in  judgmmt 
before  the  Court,  and  the  reason  is,  because  there  are  ao  few  mortgages  in  fee ;  most 
mortgages  are  niade  for  a  term  of  years,  reserving  a  rent,  a  pepper-corn  at  least,  sod 
then  the  possession  of  the  mortgagee  is  the  possession  of  the  mortgagor,  for  the 
possession  of  the  lessee  is  the  possession  of  the  lessor ;  as  he  ac^owledges  by 
paymg  him  rent  {for  it  is  necessary  that  he  pay  him  some  rent) ;  but  when  a 
mortgage  in  fee  is  forfeited,  [73]  whole  estate  is  standing  out,  and  there  can  be 
no  constructive  possession  of  the  mortgagor  or  his  heir  :  but  it  is  said,  that  this  mort- 
gage was  satisfied  by  perception  of  profits,  in  the  Ufe-time  of  the  eldest  son,  and  therefore 
the  mortgagee  was  only  a  trustee  for  him,  but  then  to  make  the  sister  his  heir,  he  must 
have  been  in  possession  of  this  trust,  either  by  filing  a  bill  against  the  mortgagee,  or 
by  the  mortgagee  paying  him  the  rents  and  profits,  so  the  statute  fines  dbxb  him 
who  has  a  1^^  title,  if  he  does  not  enter  within  five  years,  and  him  who  has  an 
equitable  title,  if  he  does  not  brin^  his  bill  within  five  years,  which  amounts  to  an 
entry,  and  Lord  Coke  says,  there  might  be  Possessio  Fratris  of  a  use,  before  the  statute 
for  transferring  uses  into  the  possession,  which  is  what  we  call  a  trust  now,  and  as 
the  possession  of  lands  is  gained  by  entry,  so  the  possession  of  a  trust  is  by  bill,  and 
therefore  the  elder  brother  not  having  exhibited  a  bill  against  the  mortgagee,  I  think 
the  equity  of  redemption  belongs  to  the  second  brother,  but  I  shall  make  no  decree 
now.  It  has  been  adjudged  in  this  Court,  that  if  tenant  in  tail  male  special,  remainder 
in  fee,  dies  without  issue  inheritable,  that  there  can  be  no  Possessio  Fratris  of  the 
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nrenion,  for  the  possession  of  the  estate  tail  was  not  the  possession  of  the  reversion 
in  fee,  but  only  of  the  tenancy  in  tail.  (Nels.  Fol.  Rep.  in  Cane.  216 ;  2  Vem.  189 ; 
1  Vem.  132.  60,  144,  84 ;  2  Chan.  Ca&  124.  63.  78 ;  1  Chan.  Cas.  49,  213.  278.) 


Wednesday,  December  the  I8(k  [1728]. 

•  '    PLEAS,  AND  DEMURRERS. 

Case  47.— Coke  and  Wilcocks. 

At  the  Chancellor's  houx.  Lord  Chancellor, 

Notice  may  be  denied  either  in  the  plea  or  answer,  where  a  drfoidant  pleads 
himself  a  purchaser  for  a  valuable  consideration. 

The  defendant  pleads  that  his  father  purchased  the  lands  in  question,  for  a  valuable 
consideration,  without  notice  of  the  plaintiff's  title.  And  it  was  argued  for  the  plaintiff, 
That  this  plea  was  not  good,  because  the  defendant  denies  notice  in  his  plea,  and  not 
in  his  answer,  which  takes  away  from  the  plaintiff  the  liberty  of  exception.  2  Chan. 
Cbb.  161.  So,  if  fraud  is  charged  in  the  bill,  it  must  be  denied  in  the  answer,  and  not 
m  the  plea.    1  Vem.  185. 

Lord  Chatuxllor.  Notice  may  be  denied  either  in  the  plea  or  answer ;  and  if  the 
plaintiff  replies  to  the  plea,  the  defendant  must  verify  it ;  or  if  notice  ought  to  be  denied 
py  the  answer,  and  is  not,  but  in  the  plea,  the  consequence  will  not  be.  that  the  plea 
is  bad,  hut  that  the  answer  is  insufficient. 

[7^  If  a  plea  is  to  stand  for  an  answer,  without  liberty  to  except,  the  plaintiff  may 
except  to  the  rest  of  the  answer. 

And  this  was  so  resolved  by  the  House  of  Lords,  in  the  case  of  Packer  and  Staivd, 
1729. 

Case  48.— The  South  Sea  Company  versus  Bumpstead.  [1728.] 

At  the  Chancellor's  house,  Lord  Chancellor.   Eodem  die. 

Mr.  SolicUor  General  for  the  defendant.  The  bill  is  brought  by  the  South  Sea 
Company  for  a  discovery,  account,  and  relief,  to  which  purpose  it  sets  forth,  that  the 
Soutii  Sea  Company  in  1723,  sent  the  Eoyal  George  to  the  Spanish  West  Indies,  and 
made  the  defendant  Mr.  Bumpstead,  and  three  other  supercargoes,  who  entered  into 
iftides  with  the  said  Company,  that  they  would  sail  directly  for  Carthagena  or  Porto 
Bdlo,  and  not  call  in  at  any  other  place ;  and  covenanted,  that  if  within  six  months 
after  the  return  of  the  ship,  any  complaint  should  be  made  of  than  to  the  Company, 
that  they  had  carried  on  any  unlicensed  trade  contrary  to  the  articles,  and  the  Com- 
pany should  file  a  bill  against  them,  they  would  appear  and  put  in  a  full  answer,  and 
not  {^ead  or  demur ;  and  that  they  would  not  suffer  any  unlicensed  ^oods  to  be  put 
on  board  during  their  voyage  to  the  Spanish  West  Indies,  nor  in  their  return  :  And 
u  the  South  Sm  Company  were  by  the  Assiento  contract  to  forfeit  their  trade  if  they 
exceeded  their  tonnage,  or  brought  home  any  specie,  not  the  produce  of  the  negroes, 
or  any  of  the  King  of  Spain's  subjecte,  without  his  licence  ;  they  likewise  covenanted 
to  indemnify  the  Company  from  any  loss  they  might  suffer  by  their  violation  of  this 
eontract.  And  the  bill  cl^rges,  That  in  breach  of  these  articles,  they  in  their  voyage 
tonched  at  St.  Christopher's,  and  staid  there  twelve  days,  and  took  in  one  hundred 
Um  of  goods,  not  licensed  by  the  Company ;  by  which  delay  the  ^lleons  arrived  at  Porto 
Bdlo  bwore  them,  whereby  thev  miued  the  opportunity  of  their  market,  and  that  by 
(heir  sdling  their  own  carao  first  at  a  great  advance,  they  lowered  the  price  of  the 
cargo  d  the  Company ;  and  that  they  in  their  return  staid  seven  weeks  at  the  Basti- 
wntos,  and  aft«:  at  Jamaica,  and  then  put  in  at  Antegoa,  and  landed  their  own  effects, 
and  got  the  ship  condemned  there,  as  unable  to  proceed,  and  put  the  effects  of  the 
Company  on  board  the  Kingsale  man  of  war,  and  sent  them  home.  The  bill  therefore 
pnys  a  discovery  of  all  these  transactions,  and  an  account  and  satisfaction  for  the  un- 
UGOiBed  goods  so  put  on  board,  and  for  150,000  pieces  of  eight,  the  produce  of  them. 
To  this  lull,  the  defendant  Bumpstead  has  pleaded,  and  answered,  and  has  set  forth 
I7S1  lus  ccmduct  during  tiie  whole  voyage ;  by  which  it  appears,  that  the  plaintiffs 
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have  no  room  to  complain  :  and  his  plea  consists  of  three  parts.  The  first  is,  to  the 
discorery  of  any  unlicensed  goods  belonging  to  him,  put  on  board  the  said  ship,  or 
the  produce  thereof ;  to  which  he  pleads  t^e^  statute  9  AnncB^  which  enacts,  tlut  it 
shall  not  be  lawful  for  the  South  Sea  Company,  their  agents,  or  factors,  to  eiport 
from  any  place  but  England,  any  East-India  goods  to  the  South  Seas,  or  SpaniA 
West  IndieSt  under  the  penalty  of  forfeiting  the  said  goods,  two-thirds  to  the  Ea^ 
India  Company,  and  the  other  third  to  the  Crown  :  And  that  if  he  should  be  obliged 
to  discover  what  goods  he  put  on  board  at  St.  Christopher's,  it  might  subject  him  to 
the  forfeitures  of  that  act,  which  as  they  did  not  belong  to  the  South  Sea  Company, 
they  could  not  dispense  with,  or  exempt  him  from  ;  he  also  pleads  the  Assiento  contract 
by  which  the  annual  ship  was  to  carry  but  650  tons  ;  and  that  the  penalty  of  carrying 
more  was  confiscation  of  the  goods,  and  loss  of  their  trade ;  and  that  by  the  same 
contract,  they  were  not  to  bring  home  any  specie,  not  the  produce  of  the  nuxoes, 
or  any  of  the  King  of  Spain's  subjects,  without  his  licence,  under  severe  penuties; 
and  that  this  discovery  might  subject  them  to  those  penalties,  and  likewise  to  the 
penalties  of  the  bonds  the^y  nad  entered  into  to  indemnify  the  Company.  The  other 
two  pleas  are  not  to  the  discovery,  but  to  the  account,  and  relief  prayed.  The  first 
is,  that  the  representatives  of  the  other  supercargoes  are  not  made  parties,  tho'  they 
all  entered  into  the  same  covenants,  and  that  it  might  appear  if  they  had  been  made 
defendants,  that  they  had  made  satisfaction  to  the  Company,  or  that  the  Company 
had  given  them  releases ;  or  if  the  plaintiffs  should  be  decreed  a  satisfaction  from 
the  defendant,  he  might  have  it  over  against  them  pro  rata.  The  other  plea  is,  That 
the  King  of  Great  Britain,  or  his  Attorney  General,  and  the  King  of  Spain  ought  to 
have  been  co-plaintiffs,  because  by  the  Assiento  contract,  the  King  of  Spain  is  intiUed 
to  a  fourth  part  of  the  cargo  of  the  annual  ship,  and  to  five  per  cent,  on  the  other  three 
fourths,  and  the  King  of  England  to  another  fourth  ^rt.  As  to  the  first  ^lea,  no 
one  is  certainly  bound  to  discover  what  shall  subject  him  to  a  penalty :  This  Court 
indeed  frequently  relieves  against  forfeUures,  but  neret  forces  a  person  to  discovw 
what  shall  subject  him  to  them ;  and  if  on  our  ducoveiy  of  what  goods  we  put  on 
board  at  St.  Christopher's,  it  should  appear  that  they  were  Eastr-India  goods,  they 
would  be  forfeited,  and  as  these  forfeitures  do  not  belong  to  the  South  Sea  Company, 
they  cannot  waive  them,  which  is  always  done  when  the  plaintiff  would  have  a  dis- 
covery of  what  would  subject  the  defendant  to  a  forfeiture,  and  the  plaintiffs  were 
so  sensible  of  this  that  they  have  waived  the  penalties  of  the  bonds  entered  into  by 
the  supercargoes  for  the  performance  of  covenants :  And  the  discovery  might  also 
subject  the  defendant  to  the  penalty  of  the  [76]  Assiento  contract,  if  it  should  appear 
that  he  had  carried  any  thing  but  negroes,  or  brought  back  any  spede,  not  the  produce 
of  them,  or  any  of  the  King  of  Spain's  subjecta ;  so  that  by  the  common  rules  of  the 
Court  we  are  not  obliged  to  make  any  discovery  of  tbese  matters  that  would  subjeet 
us  to  such  ;|^enaltieB  and  forfeitures,  unless  the  covenant  in  the  articles  obliges  us  to 
disoover,  which  I  think  it  does  not :  A  court  of  equity  has  nothing  to  do  wiUi  covenants 
but  to  see  them  executed,  in  which  it  uses  a  discretionary  power,  because  the  party 
may  sue  upon  them  at  law;  now  the  defendant  swears  in  his  answer,  that  these 
articles  were  brought  to  him  ready  engrossed,  by  the  Secretary  of  the  South  Sea  Com- 
pany, a  few  days  before  he  set  sail,  and  after  all  his  effects  were  on  board ;  and  that 
he  objected  to  this  covenant,  but  was  obliged  to  sign  it  or  quit  his  employment ;  and 
tho'  this  is  not  such  a  duress  as  by  law  would  defeat  the  covenant,  yet  this  Court  will 
so  far  consider  it,  that  if  either  side  took  the  other  at  an  advantage,  they  will  not  carry 
the  covenant  into  execution,  since  the  party  may  have  his  remeidy  at  law ;  besides, 
the  effect  of  this  covenant  is,  that  they  shall  not  ma^e  use  ol  that  defence  wl^h  the 
law  allows  to  every  subject.  Suppose  they  had  covenanted  to  refffl*  all  dkputes  to 
arbitration ;  yet  sure  they  might  have  sued  in  Westmrnster-Hall.  In  Stystead's 
case,  the  mortgagor  not  <mlv  covenanted,  but  made  an  affidavit  that  he  wmdd  not 
redeem,  yet  he  exhibited  a  bill  and  was  decreed  to  redeem  :  And  if  parties  are  relieved 
against  covenants  that  rob  them  of  the  liberty  of  suing  in  common  with  other  subjeds, 
much  more  shall  they  be  relieved  against  those  that  deprive  them  of  their  1^1  defence, 
in  case  they  are  su^  by  others.  As  to  the  second  plea  in  bar  of  the  account,  it  is  a 
general  rule,  that  where  an  account  is  to  be  taken,  all  concerned  in  that  account  are 
to  be  made  parties  to  it ;  now  this  bill  is  to  have  an  account  of  an  unlicensed  trade 
carried  on  by  several  supercargoes,  whereas  if  any  one  of  them  has  satisfied  the  plaintifis, 
it  is  sufficient,  and  there  is  an  end  of  the  Company's  demand  against  die  reet ;  or  if 
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ttie  Company  should  t)revail  against  the  defendant  Bumpstead,  he  might  he  decreed 
a  satia&iction  over  against  the  others,  to  prevent  a  circuity  of  action.  And  that  the 
toad  might  he  kid  equally  on  all,  whereas  if  the  defendant  Bumpstead  should  hring 
his  bill  against  the  representatives  of  the  other  supercargo^,  they  might  shew  they 
had  made  the  Company  a  satisfaction,  and  this  decree  would  not  hind  them.  As 
to  Che  third  plea,  the  plaintiffs  hy  their  hill,  demand  the  whole,  though  they  have 
a  right  only  to  part,  and  though  they  could  not  compel  the  Attorney  (^neral  to  join 
with  them,  th^_  ought  at  least  to  hare  made  him  a  defendant. 

[77]  Mr.  TMUs.  Our  plea  to  the  discoTery  is  undoubtedly  good,  if  the  covenant 
does  not  stand  in  our  way,  and  that  certainly  shall  not  bind  the  defendant,  if  one 
directs  by  his  will,  that  if  any  of  the  legatees  contests  the  will  he  shall  lose  his  legacy, 
he  may  do  it  notwithstanding,  or  if  a  tenant  covenants  that  if  his  landlord  distrains 
he  will  not  bring  a  replevin,  yet  he  may  replevy,  and  considering  the  nature  of  this 
coTenant,  your  Lordship  will  not  carry  it  further  than  the  letter,  which  is,  that  if 
within  six  months  after  the  return  of  the  ship,  a  bill  should  be  brought,  they  would 
not  plead  or  demur  to  it.  But  this  bill  is  brought  long  before  the  ship  came  home, 
sad  therefore  is  not  the  bill  they  covenanted  not  to  plead  or  demur  to,  so  that  this 
eorenant  it  out  of  the  case.  As  to  the  other  pleas>  the  charge  is  against  all  the  super- 
cargoes, for  carrying  on  an  unlicensed  trade  in  confederacy,  and  therefore  no  account 
or  relief  can  be  pra^d  against  any  one  of  the  confederates  without  bringing  all  before 
the  Court,  and  the  Company  only  bring  the  bill,  whereas  we  are  acoount^le  also  to 
the  Ring  of  Great  Britain  and  to  the  King  of  Spain. 

The  Lord  Charuxllor  being  of  opinion  for  the  plaintifis,  and  obliged  to  go  to  council, 
woiild  not  hear  their  counsel,  but  over-ruled  the  first  plea,  because  it  was  contrary  to 
what  the  Company  had  provided  against  by  an  express  covenant,  and  which  it  was 
lawful  for  them  to  do,  and  the  like  plea  was  over-ruled  by  Lord  Macclesfield,  after 
great  deliberation,  and  hearing  of  counsel,  in  the  case  of  the  East-India  Company 
against  Nash  and  Atkins.  But  his  Lordship  saved  the  benefit  of  the  second  plea  to  the 
hearing,  though  it  appeared  that  the  covenant  was  joint,  and  several,  and  over-ruled 
the  third  plea,  because  the  Kings  of  Great  Britain  and  Spain  were  only  intitled  to 
share  of  the  licensed  goods  of  the  said  ship,  but  the  bill  is  for  an  account  of  goods  not 
Hcemed.  (2  Vem.  244;  1  Vem.  109,  127;  Hardr.  137,  201;  2  Chan.  Gas.  198; 
Nek  FoL  Rep.  in  Cane.  117.) 

You  may  prefer  the  same  petition  to  the  Lord  Cliancellor,  that  has  been  dismissed 
by  the  Master  of  the  Soils,  for  it  is  in  nature  of  an  appeal,  and  the  party  has  no  other 
lanedy. 


[78]  Friday,  December  20  [1728J. 

PETITIONS  IN  COMMISSIONS  OF  LUNACY. 

Case  49.— Ex  parte  BuMPTON. 

At  the  ChanceUor's  house.  Lord  Chancellor. 

The  lunatick  being  recovered,  and  examined  in  Court,  the  commission  was  superseded, 
and  the  recognizance  of  the  committees  ordered  to  be  vacated,  the  lunatick  declaring 
they  had  given  him  a  fair  account.   Post,  Cas.  183. 

Mr.  Bumpton's  two  sisters  were  appointed  Committees  of  his  person  and  estate, 
tod  they  now  joined  with  him  in  a  petition,  that  the  commission  might  be  superseded, 
the  inquiration  quashed,  and  the  bond  vacated,  the  lunatick  being  recovered  of  his 
iBdeposition,  and  he  appeared  in  Court,  and  was  examined  by  the  Lord  Chancellor, 
^  his  Lordship  doubted  whether  he  could  vacate  the  recognizance  of  the  Committees, 
Iwauee  it  did  not  appear  judicially  to  the  Court  that  they  had  performed  the  condition, 
wd  asked  the  opinion  of  the  Attorney-General,  who  thought  it  might  be  done,  and 
that  it  Bufficiently  appeared  the  condition  was  performed,  because  Mr.  Bumvton,  who 
the  only  person  interested,  was  in  Court,  and  had  declared  himself  well  satisfied 
that  his  sisters  had  done  their  duty  and  given  him  a  fair  account.  And  an  order  was 
nude  according  to  the  prayer  of  the  petition. 


Digitized  by 


282 


EX  PARTE  RUDDOCK 


XOSELT.n. 


Saturday^  December  21  [1728]. 

PETITIONS  IN  COMMISSIONS  OF  BANKRUPTS. 

Case  60.— £x  TpearU  BuDDOCK. 

At  the  Chancellor's  house.  Lord  Chanodlor. 

An  affidavit  of  the  bankrupt,  swom  before  a  Master  extraordinary  in  Cork  was  allowed 
to  be  read.   Courts  of  law  will  allow  an  affidavit  sworn  before  a  consul  to  be  read. 

The  Lord  Chancellor  allowed  an  affidavit  of  the  bankrupt,  swom  before  a  Muter 
extraordinary  in  Cork,  to  be  read :  And  declared  he  had  known  an  affidavit  swom 
before  one  of  our  Consuls  abroad,  allowed  to  be  read  by  the  Courts  of  law. 


[79]  Monday,  December  23  [1728.] 

PETITIONS  IN  COMMISSIONS  OF  BANKRUPTS. 
Case  5\—Ex  parU  Gazalbt. 
At  the  Chancellor's  house.  Lord  Chancellor. 
See  ant.  Cas.  15^ 

A  bond  payable  at  a  future  day  on  a  contingency  is  not  within  7  Geo.  I,  eh.  31,  and 
cannot  be  proved  before  the  commisBioners  of  a  bankrupt,  before  thb  contingency 
happensi 

This  petition  coming  on  again  for  judgment,  the  Lord  Chancellor  spoke  to  this 
effect.  By  the  7th  Geo.  1,  ch.  31,  persons  who  have  taken  securities  for  money,  pay- 
able at  the  end  of  three  months,  or  other  future  days  of  payment  of  any  person  who 
shall  become  a  bankrupt,  and  which  money  shall  not  be  due  and  payable  at  such  time 
as  he  becomes  a  bankrupt,  shall  be  admitted  however  to  prove  their  bills  or  other 
Becurities,  as  if  they  were  made  payable  presently,  and  not  at  a  future  day,  and  be 
intitled  to  a  rateable  part  of  the  bisiukrupt's  estate,  deducting  only  interest  at  the  rate 
of  five  per  cent,  to  be  computed  from  the  actual  payment  thereof,  to  the  tame  such 
debt  would  have  become  payable.  This  case  of  a  bond  payable  at  a  future  day  upon  a 
contingency,  is  not  within  the  act,  nor  can  any  interest  he  deducted  for  it^  as  tlie  statute 
requires,  but  such  creditors  are  in  the  same  condition  they  were  before  the  act,  and 
when  the  contingency  happens,  they  may  come  in  for  such  effects  as  remain  undis- 
tributed. This  is  not  Debilum  in  prcesenti,  sdvendum  in  futuro,  and  perhaps  never 
may  be  a  debt,  and  must  the  estate  wait  for  ever,  the  bankrupt  too  may  be  a  whole 
man  when  the  contingency  happens,  and  his  certificate  will  not  be  a  bar  to  the  action, 
if  the  plaintiff  sets  forth  the  bond  and  condition  in 'his  declaration,  for  then  it  will 
appear  the  debt  did  not  become  due  till  after  the  certificate  ;  as  was  lately  adjudged 
in  B.  R.  in  the  ease  of  Tvlly  and  Sparks,  and  therefore  I  dismiss  the  petition. 

And  two  other  petitions  of  Gkamel  and  BaUinan  were  served  for  judgment  at 
the  same  time.  The  petitioners  were  creditors  by  bottomry  bonds,  which  were  dated 
before  any  act  of  bankruptcy,  and  became  forfeited  after  before  a  full  distribution  of 
the  effects.  The  obligees  had  put  in  their  claim  before  any  distribution,  but  were  not 
alktwed  by  the  CommissionerB  to  prove  their  debts,  or  come  in  as  oreditors,  a  dividend 
was  made,  and  then  the  contingency  happened,  and  the  Lord  Chancdlor  ordered, 
that  they  should  come  in  as  cr^tors  for  a  share  of  what  remained  undistributed, 
but  so  as  not  to  disturb  former  dividends. 
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[80]  Oase  52.— Ex  parte  Ooke  and  Tdckeb,  and  Ex  parte  Friestland. 

At  the  Chanedlor^s  house.  Lord  Chancellor. 

J«nt  creditors  shall  be  first  paid  out  of  the  joint  estate  of  the  bankrupt,  and 
sepamte  creditors  out  of  the  separate  estate,  but  each  shall  come  in  for  any  surplus 
of  dtiier. 

There  were  two  copartners,  and  one  becomes  a  bankrupt,  and  the  joint  creditors 
took  out  a  commissioa  agejnat  him,  and  C<^  and  Tucker  were  chosen  assignees,  and 
they  seised  all  the  joint  and  separate  efiects  of  the  bankrupt ;  and  the  separate  creditors 
took  out  a  separate  commission,  and  chose  Tucker  and  Priestland  assignees ;  and 
frieslkaid  brought  trover  against  Coke  for  the  separate  estate ;  and  Coke  and  Tvxker 
petition  to  stay  the  action  at  law,  and  Friestland  preferred  a  cross  petition  to  be  at 
fiberty  to  proceed. 

And  the  Lord  Chancellor  ordered,  That  it  should  be  referred  to  one  Commissioner 
of  each  side,  to  take  an  accoimt  of  the  effects  belonging  to  the  joint  estate,  and  of  the 
effects  belonging  to  the  separate  estate ;  and  that  what  should  be  found  to  belong  to 
the  joint  estate,  should  be  delivered  over  to  the  assignees  under  the  joint  commission, 
to  be  by  them  applied  to  the  satisfaction  of  the  joint  creditors ;  and  what  should  be 
found  to  belong  to  the  separate  estate,  should  be  delivered  to  the  assignees  under  the 
sqiaiate  commission,  for  the  benefit  of  the  separate  creditors,  and  if  any  surplus 
nmained  of  the  joint  estate,  it  was  to  be  applied  to  the  pajrment  of  the  separate  debts, 
OF  if  any  surplus  of  the  separate,  to  the  payment  of  the  joint  debts.  (2  Yem.  706. 
Bnt  see  3  Ghao.  Gas.  139,  contra.) 


At  the  Sittings  in  Chancery  before  Hilart  Thru,  1728-29. 

Wednesday,  January  the  15th  [1729]. 

FLEAS  AND  DEMURRilRS. 

Case  53.— WiLDBOiffi  &  al',  versus  Pabker  &  al'. 

At  the  Chanct^Xor's  house.  Lord  Chancellor. 

An  information  is  brought  for  the  payment  of  two  notes  given  for  publick  uses,  and 
to  have  the  money  applied,  the  defendants  to  the  information  file  a  bill  against  the 
relators,  to  discover  the  consideration  of  the  notes.  Q.  If  they  can  demur  to  the 
discovery,  because  it  would  subject  them  to  a  penalty  1 

Mr.  Attorney-General  for  the  defendants.  The  bill  sets  forth,  that  Lord  Fitz- 
vtUtanu  and  Mr.  Wortley  Montague  being  desirous  to  serve  in  Parliament  for  the  city 
of  Peterborough,  they  agreed  with  the  Corporation  that  my  Lord  Fitzvnlliams  should 
give  £1000  and  Mr.  Montague  £500  to  build  a  bridge  and  repair  a  gallery  in  the  church, 
ud  the  plaiutifis,  Wildbore  and  Delarine,  two  of  the  said  city,  [81]  gave  two  notes  to 
the  defendants,  who  were  members  of  the  corporation,  one  of  which  was  to  this  effect. 
Wc  do  acknowledge  to  have  received  £1000  for  the  building  a  bridge,  and  repairing  a 
^Bwy  in  the  church,  which  we  promise  to  pay  to  the  same  uses,  and  the  overplus, 
ifuiy,  to  such  publick  uses  of  the  city  as  shall  be  appointed  by  the  principal  inhabitants  ; 
•nd  the  other  note  was  an  acknowledgment  of  the  receipt  of  £500  for  the  like  purposes. 
And  the  bill  charges  that  these  notes  were  given  upon  the  defendants  engaging  to  use 
their  interest  in  the  corporation  for  Lord  FUzvnLliams  and  Mr.  Montague,  and  that  the 
|i'  mwiey  was  to  be  paid  only  in  case  they  were  returned  to  serve  in  Parliament  for  the 
'uf  uty  ;  that  the  said  candidates  never  paid  any  money  to  the  plaintiffs,  and  that  the 
wnsideration  was  not  expressed  in  the  notes,  to  hide  the  bribery  and  corruption : 
Thkt  the  defendants  afterwards  invited  Sir  Edward  Obrien  to  stand  for  the  said  city, 
*t)d  prrtended  they  would  not  return  the  other  two,  unless  Mr.  Montague  would  also 
pn£1000,  which  not  being  complied  with,  the  defendants  by  the  oppositicm  they  gave 
und/ttevtUtanu  and  Mr.  Montague,  obliged  them  to  spend  about  £4000  (which  was 
>wdi  more  than  the  notes  were  given  for),  and  Mr.  Montague  lost  his  election,  and  the 
dtfendtnt  the  sherii!  delivered  his  precept  to  a  wrong  of&cer,  who  returned  Sir  Edward 
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Obrien^  who  made  the  city  a  present  of  £1000,  and  that  the  defendants  pieteiid  ^tsy 
cannot  give  up  these  notes,  because  they  were  given  for  the  benefit  of  the  said  dty ; 

but  an  information  has  been  filed  agaimt  the  now  plaintifts  at  their  relation  to  have 
them  established  :  The  bill  therefore  prays,  that  the  defendants  may  discover  the  con- 
sideration for  which  these  notes  were  given,  and  may  deliver  them  up.  And  as  to  such 
part  of  the  bill  as  desires  the  defendants  to  set  forth  whether  there  was  not  such  sn 
agreement  to  return  Lord  FiUvnUiams  and  Mr.  Montague  t  or  what  was  the  con- 
sideration of  the  notes  1  the  defendants  demur,  because  the  cognizance  of  all  parlia- 
mentary afiairs,  or  of  any  agreement  to  return  members,  belongs  to  the  House  of 
Conunons,  and  because  this  discovery  mig^t  subject  them  to  the  punishment  and 
censure  of  the  said  House :  And  as  to  that  part  of  the  bill  which  prays  a  disoovei? 
whether  Sir  Edward  Obrim  did  not  give  £1000  to  the  said  city  1  they  demur,  because 
the  King  ought  to  have  been  made  a  party  by  information,  or  Sir  Edward  Obrien  at 
least,  to  see  how  his  own  charity  should  be  disposed  of  :  And  the  defendant  the  Hi^ 
Sheriff  demurs  to  the  discovery  of  any  misbehaviour  in  the  return,  because  the  discoveiy 
might  subject  him  to  the  censure  and  punishment  of  the  House  of  Commons.  And 
we  demur  also  to  the  reUef.  And  tho*  we  have  brought  an  information  in  the  name 
of  the  Attorney-General  against  the  now  plaintifis,  to  have  the  money  due  on  the  note* 
laid  out  and  disposed  for  the  benefit  of  the  city,  yet  that  information  cannot  be  taken 
notice  of  in  this  cause,  but  it  must  be  judged  [8^  of  as  it  stands  on  their  bill  and  our 
demurrer.  The  agreement  to  give  these  notes  is,  as  they  set  it  out,  a  corrupt  agreemoit 
examinable  by  the  House  of  (Emmons,  and  therefore  our  demurrer  to  a  discovery  is 
proper,  for  we  are  not  obliged  to  discover  what  would  subject  us  to  a  penalty,  wh^er 
it  is  punishable  by  common  law,  statute,  or  the  House  of  Commons :  But  if  we  oug^t 
to  discover,  our  demurrer  to  the  relief  prayed,  is  good,  for  where  the,  agreement  is 
corrupt  this  Court  always  stands  neuter,  and  so  do  even  the  Courts  of  common  law ; 
for  if  one  brings  an  action  for  money  had  and  received  by  the  defendant  for  the  plaintiff's 
use,  and  which  was  indeed  paid  by  the  plaintiff  on  an  usurious  contract,  the  law  will 
not  let  him  recover  on  this  action,  because  both  of  them  were  equally  guilty :  And 
we  demur  to  the  prayer  of  the  specific  application  of  the  £1000  given  by  Sir  EdvArd 
Obrien,  because  the  agreement  js  a  corrupt  agreement ;  and  because  the  overplus  of 
the  mone^  for  which  the  notes  are  given,  is  to  be  applied  to  such  publick  uses  as  ths 
principal  inhabitants  shall  appoint,  and  they  are  not  made  parties ;  for  this  reason  abo 
we  demur. 

Lord  Chancellor.  I  will  respite  the  demurrer  till  the  information  comes  to  a  heaiing, 
tho'  you  give  it  the  specious  name  of  a  charity,  it  is  a  plain  corruption.  But  since  an 
information  is  brought,  how  can  I  relieve  the  plaintiffs. 

Mr.  Solicitor  General  for  the  plaintiffs.  We  should  be  satwfied  if  the  relators  in 
their  information  would  consent  to  he  examined  for  us ;  but  if  we  should  offer  to  ex- 
amine them  they  would  demur,  as  they  do  now  to  our  bill ;  and  we  aim  at  a  discowy 
more  than  a  relief,  and  do  not  fear  the  information. 

Mr.  Attorney  General.  An  information  was  brought  to  me  signed  by  counsd,  of 
£1500  given  to  pubUck  uses,  which,  to  be  sure,  I  would  not  have  signed,  if  I  had  known 
on  what  consideration  the  notes  were  given ;  and  when  the  defendants  to  the  informa- 
tion, the  now  plaintiffo,  applied  to  me  to  stop  proceedioga  on  the  information,  I  ordered 
an  attendance,  at  which  they  only  produced  an  affidavit,  that  these  notes  were  givoi 
upon  a  consideration  which  had  never  yet  been  performed ;  which  I  told  them  they 
might  insist  upon  very  properly  in  their  answer ;  but  they  disclosed  nothing  to  me 
of  what  they  now  charge  by  their  bill. 

[83]  Lord  Chancellor.  Let  the  cause  stand  over  to  the  next  day  of  demurrers,  to 
see  whether  the  defendants  the  relator  in  the  information,  will  submit  to  he  esamined 
as  witnesses  to  the  consideration  for  which  the  notes  in  question  were  given ;  or 
both  sides  may  in  the  mean  time  attend  Mr.  Attorney  General  to  know  his  pleasure, 
whether  it  be  proper  to  proceed  on  the  information  ;  and  all  proceedings  are  to  stay 
in  the  mean  time.    (Post,  Cas.  79,  S.  C.) 
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Case  54.— BHEGTroFT  &  aX\  versus  the  Lomx)N  Assurance  &  al'. 

At  Ihe  ChanceUor^s  house.  Lord  Chancellor.    Eodem  die,  January  the  15th,  1728. 

'  Qvare,  If  a  bill  can  be  brought  on  a  policy  of  insurance  taken  in  a  trustee's  name,  on 
I  a  iug^;eetion  that  the  witnesses  Uve  abroad,  and  that  the  trustee  will  not  let  the 
!      plainti^  bring  an  action  in  his  name. 

The  pluntifb  are  foreigners  and  copartners,  who  fitted  out  a  ship  from  Ostend  to 
China,  and  back  amin ;  and  the  defendant  VGoniegh  their  agent,  insured  the  ship 
ud  oaigo  here  in  En^nd,  by  the  other  defendants,  and  took  the  policy  in  his  own 
ume.  xhe  ship  proceeded  on  her  voyage,  and  called  in  at  Bencdlen,  where  the  Governor 
'  mied  her  as  an  mterloper,  and  disposed  of  her  and  the  cargo.  Upon  which  the  plaintifb 
Inought  this  bill,  setting  forth,  That  the  policy  was  taken  in  the  name  of  D'Goniegh 
their  trustee,  and  that  ne  refuses  to  let  them  sue  the  other  defendants  in  his  name  : 
Thsi,  the  facts  happened  abroad,  and  that  their  witnesses  who  could  prove  them  were 
beyond  seas ;  and  therefore  they  pray  a  discovery  and  relief.  And  the  defendants 
demurred  to  the  relief,  and  their  counsel  said,  That  the  same  demurrer  was  allowed 
by  his  Lordship  the  15th  of  January  1 727,  in  the  case  of  D'Silva  versus  Wall  and  others, 
when  the  pohcy  was  on  a  Portuguese  ship,  and  it  was  suggested  in  the  bill,  that  the 
witneaes  were  Portuguese,  and  lived  abroad,  and  that  the  expences  of  bringing  them 
over  on  a  trial  would  be  more  than  the  cause  would  bear,  and  that  their  trustee  would 
not  let  th«n  bring  an  action  in  his  name  ;  yet  his  Lordship  was  of  opinion.  That  they 
must  recover  at  law  as  well  as  they  could,  and  had  no  title  to  be  relieved  here ;  that  it 
TSB  the  common  suggestion  in  every  bill  that  the  witnesses  were  beyond  seas,  that 
policies  were  generally  taken  in  the  name  of  a  trustee,  and  that  if  he  refused  to  let  the 
action  be  brousht  in  nis  name,  a  bill  might  be  filed  against  him  to  comjpel  him  to  it. 

The  counsel  for  the  plaintiffs  insisted.  That  if  they  had  filed  their  bill  against  the 
'  trustee  only,  he  would  have  demurred,  because  they  had  not  made  the  London  Assurance 
puties,  who  might  have  satisfied  them,  and  that  they  had  brought  a  proper  bill ;  and 
that  they  ought  either  to  have  the  liberty  to  use  the  name  of  the  defendant  their 
tnutee,  or  to  have  a  remedy  aeainst  the  other  defendants ;  that  the  demurrer  ought 
to  be  over-ruled,  because  possibly  the  Court  might  think  proper  to  reHeve  them  at  the 
beaiing ;  but  if  the  (femurrer  snoukl  he  allowed,  they  would  be  out  of  Court,  and  so 
lose  even  the  relief  against  their  trustee,  which  they  were  plainly  intitled  ta 

[8C  ^^ord  Chancellor.  At  this  rate  all  policies  of  insurance  would  be  tried  in  this 
Court,  for  they  are  generally  taken  in  the  name  of  a  trustee,  and  are  made  on  ships  going 
abroad,  and  the  witnesses  hve  abroad.  Let  the  demurrer  be  respited,  till  the  defendant 
D'Goniegh  has  put  in  his  answer,  and  on  the  2l8t  of  November  1729,  the  demurrer  was 
allowed.  allowance  of  the  demurrer  was  affirmed  in  the  House  of  Lords  on 

Jtfnday  the  Ist  day  of  February  1 730.  Post,  Cas.  106.) 


Thursday,  January  the  \Uh  [1729]. 
PLEAS  AND  DEMURRERS. 

Case  55,— D'Aranda  versus  WnrraNQHAM. 
At  the  Chancellor's  house.  Lord  Chancellor. 

Two  became  jointlv  and  severally  bound  in  a  bond  to  the  plaintiff ;  both  the 
oUieors  die,  uid  the  plaintiff  brings  his  bill  against  the  heir  of  one,  and  the  executor 
of  the  other  obligor ;  and  the  defendant  the  heir  demurred,  because  no  administrator 
or  executor  of  his  ancestor  was  made  a  party  to  the  bill :  And  it  was  argued,  that  this 
*■■  a  good  demurrer,  because  by  the  standing  rules  of  this  Court,  the  personal  estate 
>  to  be  applied  first  to  pay  debts,  and  because  if  the  representative  of  the  personal 
state  was  m^e  a  defendant,  he  m^ht  shew  he  had  satisfied  the  debt. 

Jfr.  Latvych  for  the  Plainiiff.    We  set  forth  by  our  bill,  that  the  intestate  absconded 
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for  several  years  before  he  died,  and  that  we  do  not  know  where  he  died ;  that  the 
defendant,  who  was  next  of  kin,  refused  to  take  out  letters  of  administration,  and  that 
we,  as  principal  creditors,  hsA  applied  to  the  Prerogative  Court,  and  were  opposed  hy 
the  defendant,  and  denied  administration,  because  we  could  not  prove  that  the  intestate 
left  boTia  notabUia.  That  we  afterwards  applied  to  the  Consistory  Court  of  Bath  and 
Wells,  where  we  likewise  failed  of  administration,  because  we  could  not  prove  he  died 
in  that  diocese,  and  that  the  defendant  refused  to  discover  where  the  intestate  died. 
And  this  general  rule  (which  is  a  liardship  on  the  plaintiff,  that  he  must  mal»  the 
representative  a  party,  when  at  law  he  might  sue  the  heir  [85]  alone)  is  not  so 
sacred,  but  that  the  Court  dispenses  with  it  in  many  oases ;  in  the  case  of  Bvddey 
and  Eaton,  the  Master  of  the  lU^ls  made  a  decree  against  the  heir  for  the  pay- 
ment  of  a  bond  debt,  tho'  the  widow  the  administntiiz  was  not  made  a  d^ndaat, 
because  she  was  in  Ireland.  And  the;^  ought  not  to  demur  for  ths  nasm. 
because  it  is  not  a  thing  of  absolute  necessity,  but  there  are  several  excuses  which  the 
Court  are  to  judge  of  at  the  hearing,  as  that  he  is  beyond  sea,  not  to  be  found,  or 
the  Hke. 

Lord  Chancellor.  A  debtor  by  bond  dies,  leaving  no  personal  estate,  so  that  nobody 
will  administer  to  him,  must  an  honest  and  fair  creditor,  who  ought  always  to  be 
favoured,  be  obUged  to  take  out  letters  of  administration  to  him,  and  thereby  subject 
himself  to  the  suits  and  actions  of  all  the  other  creditors,  tho'  never  so  vexatious  1 
But  as  the  defendant  who  had  the  right,  opposed  the  plaintiff  in  taking  out  administra- 
tion, imd  would  not  discover  where  the  intestate  died,  or  administer  to  him,  I  may 
over-rule  this  demurrer,  without  breaking  in  upon  the  general  rule,  uid  without 
prejudice  at  the  hearing,  for  want  of  parties.  1  vmi.  95 ;  2  Vem.  195  ;  2  Lev.  Cock 
versus  Cross.   3  Lev.  Haight  veisus  Langham ;  Supplem.  to  Wentw.  357. 


Saturday,  January  18  [1739].   The  second  Seal  before  Hilary  Term. 

MonoNa 

Case  66. — Andntmus. 

At  the  Chaneellor^s  house.  Lord  Chancellor. 

A  Writ  of  execution  of  a  decree  waa  by  order  served  on  the  defendant's  clerk  in  Court, 
he  being  gone  to  Ireland,  and  an  attachment  was  taken  out  for  non-performance  of 
the  decree.  And  Mr.  Attorney  General  moved  for  the  defendant,  that  he  might  enter 
his  appearance  with  the  register,  that  the  plaintid  might  file  interrogatories,  and 
that  a  commission  m^ht  be  granted  to  Ireland  to  examine  him  to  the  contempt,  being 
the  only  method  coi^  be  taken,  since  he  could  not,  according  to  the  course  of  the 
Court,  be  examined  in  person.  And  an  order  was  made  accordingly  (1  Vem.  187). 


[86]  Case  57.— Anonymus. 

At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

A  prochein  amy  shall  not  be  obliged  to  give  security,  because  he  is  a  privileged  person. 

See  ant.  Case  30. 

A  motion  was  made  that  the  prochein  amy  being  privileged  as  steward  to  the  Buke 
of  Bedford,  might  give  security  to  pay  costs,  or  a  new  one  be  appointed. 

Zord  Chancellor.  I  shall  not  grant  such  a  motion  but  on  affidavit  that  the  prochein 
amy  is  insolvent,  or  in  mean  and  doubtful  circumstances ;  for  a  privileged  person 
is  subject  to  costs,  but  here  the  steward  can  have  no  privilege,  because  the  Duke  of 
Bedford  is  a  minor. 
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[87]  Be  Tebu.  S.  Hux.  1728-29,  in  Cur.  Gancellabia. 

Fndayy  January  the  2ith  [1729]. 

Cue  58.— Loid  Viscount  Faluouth,  and  others,  in  the  name  of  themselres,  and  the 
rest  d  the  proprietors  of  the  mines  and  water-courses  set  forth  in  the  bill.  Plain- 
tiffs ;  Mr.  INNTB,  the  Karl  of  Badnor,  Mr.  Trefusis,  and  others,  Jkfendants. 

In  Court,  Lord  Chancellor. 

If  a  bill  is  brought  to  be  quieted  in  the  enjoyment  of  a  water-course,  and  of  wears 
for  working  of  stamp-mills  and  mines,  diverted  and  broke  down  by  the  defendants, 
the  Couirt  will  grant  an  injunction  before  answer,  and  make  an  order  on  the 
defendant,  to  put  the  premiBses  in  the  same  repair  they  were  before  the  injury. 

A  tall  may  be  brought  to  be  quieted  and  estabushed  in  the  enjoyment  of  a  mine  or 
colliery,  before  the  right  is  established  at  law,  for  fear  the  mine  should  be  ruined 
in  ihe  mean  time,  and  a  proper  remedy  can  be  had  in  no  other  court. 

Mr.  Attorney  General  for  the  Plaintiffs.   The  end  of  this  bill  is  for  an  injunction, 
to  quiet  the  jilamtiffs  in  the  enjoyment  of  their  right,  and  to  have  it  established  by  a 
denee  of  this  Court   To  which  purpose  the  bill  sets  forth,  That  Lord  FcUmouth  is 
leized  in  fee  of  the  manor  of  Glantuan  in  Cornwall,  and  of  a  waste  called  North  liovmes, 
belonging  to  the  said  manor,  in  which  are  sereral  copper-mines.   That  the  defendants 
are  Sf^ed  of  a  farm  called  Kerry  Wherry  Farm,  which  is  divided  from  the  said  manor 
by  a  water-course  called  Mack  Wherry  Water,  and  that  the  said  water  has  belonged 
to  the  Lord  Falmouth,  and  those  under  whom  he  claims,  time  out  of  mind,  that  the 
aid  Lord  Falmouth  was  seised  of  several  stamping  mills,  erected  on  the  said  waste, 
to  the  niunber  of  five  and  twenty,  and  [88]  that  on  the  other  side  of  the  water  there 
was  not  one  stamping  mill,  though  those  mills  are  of  great  profit  and  advantage  in  that 
country ;  that  the  said  mills  were  leased  to  one  Schdars  for  ninety-nine  years,  and  that 
for  turning  the  water  to  these  mills,  a  wear  was  erected  called  Stamp  Head  Wear, 
that  Mr.  Foster  leased  these  stamping-mills  from  my  Lord  Falmouth,  and  the  mines 
being  frequently  overflowed,  he  erected  an  engine  for  the  draining  of  them,  and  two 
ireais  called  Engine  Head  Wear  and  Little  Pool  Head  Wear,  and  that  one  end  of  the 
wean  was  always  fixed  on  Kerry  Wherry  side,  and  peaceably  suffered  till  some  time 
before  the  fifing  the  bill,  and  that  the  river  was  by  these  wears  turned  to  the  mills 
and  engine,  by  cuts  or  leaps  :  That  in  Kerry  Wherry  Farm  there  are  several  tin  work^, 
horn  whence  a  great  deal  of  water  issues  by  an  ancient  adit,  that  emptied  itself  into 
the  Bud  Black  Wherry  Water,  just  above  Engine  Head  Wear,  and  that  other  waters 
arose  from  tin  mines  in  the  lands  of  Innys,  which  he  purchased  from  Mr.  Tomkyns, 
in  which  was  an  adit,  which  emptied  itself  also  into  the  river  just  above  the  Engine 
Head  Wear,  and  that  the  mills  and  engine  were  greatly  assisted  by  thrae  waters, 
that  above  £1000  a  month  was  made  by  these  worlu,  till  on  the  29th  of  May  1723, 
when  the  mines  were  in  full  work,  Mr.  Jnnys  in  a  violent  manner  broke  down  the 
Engine  Head  Wear  and  Little  Pool  Head  Wear  and  thereby  diverted  the  water  which 
•erved  the  said  engine  and  mills,  whereby  the  work  was  stopped  all  the  year  following, 
and  made  a  new  adit  in  the  mines  called  the  Gump,  and  Wtieel  Jolly  Mines,  and  hy  so 
drang  diverted  the  water  from  going  into  the  old  adits  :  and  that  these  mines  being 
worn  out  he  could  have  no  other  aim  and  intention  than  to  distress  the  plaintiffs ; 
that  LiUle  Pool  Head  Wea/r  was  erected  by  the  adventurers,  about  fourteen  or  fifteen 
yean  ago,  by  the  consent  of  th<»e  under  whom  the  defendanta  claim,  that  the  defendant 
imyi  cut  several  trenches  on  his  side  to  divert  the  water,  which  were  of  no  use  or 
wrice  to  him.  but  only  made  the  water  run  to  waste.  This,  my  brd,  is  the  plaintifi's 
ngbt  to  the  river,  wears,  and  adits ;  liiese  are  the  several  diversions  and  obirtructions 
d  the  defendants,  our  right  to  the  waters,  appears  from  our  long  and  quiet  enjoy- 
ment, which  we  have  fully  proved  :  And  can  it  be  supposed,  that  on  a  river  of  so  much 
use.  in  a  country  abounding  with  mines,  there  should  be  twenty-five  mills  on  one  side 
of  the  river,  and  none  on  the  other,  if  those  on  the  other  side  had  any  right  to  the 
vater  1  The  fact  speaks  for  itself,  that  they  had  no  right,  since  they  never  attempted 
to  erect  any  :  And  the  defendant  Innys  doth  not  pretend  any  such  enjoyment  of  the 
river,  nor  denies  ours,  but  says  we  enjoyed  it  only  for  the  use  of  our  mills,  and  that 
we  cannot  now  claim  it  for  the  use  of  our  engines,  which  is  but  a  late  erection,  but 
rarely  if  we  have  had  time  out  of  mind  a  sole  use  of  the  river,  we  may  employ  it  in  the 
pbjiiig  of  engines,  or  any  other  use  we  please,  and  [89]  then  the  several  diversions 
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of  the  defendant  must  be  an  injury  to  our  right.  Ab  to  breaking  down  the  weacs, 
he  a&ys  the  bank  on  that  side  is  his,  but  it  doth  not  appear  by  the  proofs,  vhoie  inl 
it  is,  and  it  may  be  the  plaintifis ;  but  suppose  it  the  defendant's,  this  is  no  excuse 
for  his  breaking  them  down,  for  Engine  Head  Wear  haa  been  erected  many  years, 
and  been  quietly  enjoyed,  which  is  the  strongest  evidence  that  the  plaintiff  has  a  right 
to  fix  his  wear  mere,  tho'  the  soil  should  be  the  defendants,  and  LiUle  Pool  Head  Wear 
was  erected  about  fourteen  or  fifteen  years  ago,  with  the  consent  of  the  owners  of  Kerry 
Wherry  Farm,  and  no  complaint  of  it  ever  made  till  now,  nor  any  pretence  of  having 
a  right  to  break  it  down.  And  as  to  the  adite,  they  have  from  time  to  time  run  into 
the  river,  and  the  stream  would  be  of  little  use  without  them.  Upon  the  filing  our  bill 
on  proper  affidavits  we  obtained  an  injunction  till  the  coming  in  of  the  defendants 
answers,  and  afterwards  Lord  Macclesfield  made  an  order  that  the  premisses  should 
be  repaired,  and  put  in  the  same  condition  they  were  in  before  the  breaking  down  the 
wears,  at  the  defendant  Innys  his  ezpence.  And  the  Lords  Commi^ionere  continued 
the  injunction  till  the  hearing  the  cause.  In  the  case  of  mines  and  colheries,  and 
diversions  of  water,  there  is  always  a  necessity  to  come  into  a  Court  of  Chancery,  and 
the  plaintiffs  can  have  no  adequate  remedy  elBewhere,  tho'  they  were  to  bring  ever 
so  many  actions,  but  the  only  proper  remedy  is  to  put  a  stop  to  the  wrong,  and  restore 
things  to  the  old  condition. 

Mr.  Serjeant  Shepheard  insisted  that  the  plaintiils  ought  first  to  have  ascertained 
their  right  by  a  trial  at  law,  and  that  in  the  case  of  Taylor  and  Hales,  when  the  plain- 
tiffs counsel  moved  for  an  injunction,  they  produced  an  exemplification  of  the  verdict, 
and  that  after  they  had  prevailed  at  law,  they  might  bring  their  bill  to  have  their  right 
established. 

But  Mr.  Solicitor  General  mentioned  the  case  of  Foster  and  Saul,  and  the  Lord 
Chancellor  agreed  that  it  was  settled  otherwise  in  the  case  of  mines  and  collieries,  lest 
the  mine  should  be  ruined  in  the  mean  time,  and  his  Lordship  declared  that  if  the 
plaintiffs  should  be  obliged  to  proceed  at  law  only,  there  would  be  infinite  and  endka 
actions  of  trespass,  but  that  this  Court  only  could  is^ve  them  a  proper  and  adequate 
remedy,  by  quieting  them  in  the  enjoyment  of  their  right,  restoring  things  to  their 
old  condition,  and  establishing  their  right  by  a  decree.  But  then  whether  the  plain- 
tiffs had  the  right  or  not.  that  they  insisted  on  must  be  tried  by  iwues,  and  that  he 
would  determine  it  by  the  depositions.    (1  Vern.  22,  266,  308.  312,  354,  441.) 

[90]  Mr.  Solicitor  General.  Where  there  is  a  contrariety  of  evidence,  issues 
are  necessary  to  he  tried  before  any  decree  can  be  made :  But  I  hope  here,  without 
directing  any.  that  your  lordship  will  decree  for  us ;  for  our  evidence  is  positive  and 
uncontroveited,  that  there  are  twenty-five  mills  on  oiu:  side  of  the  river,  and  none 
on  theirs,  nor  no  instance  given  of  their  having  any  use  of  the  river.  The  next  fact 
ia,  that  these  wears  have  been  erected  many  years,  and  quietly  enjoyed  by  Lord  Fat- 
mouth,  till  the  breaking  them  down  in  1723,  and  that  they  were  always  repaired  by 
the  Lord  Ftdmouth  omj,  and  we  submit  to  your  lordship,  if  these  are  not  sufficnmt 
evidence  of  a  sole  right  to  the  use  of  the  river,  and  Innys  his  interruption  in  1723  was 
thus  occasioned ;  Mr.  Innys  had  formerly  some  share  in  these  mines  as  an  adven- 
turer, whose  interest  is  determinable  at  the  will  of  the  lord,  and  the  mines  being  repaired 
and  put  in  order  by  Lord  Falmouth  and  his  lessees,  his  lordship  was  pleased  to  determine 
the  interest  of  Innys,  and  in  revenge  he  sets  up  this  scheme  to  divert  the  water. 

■  Mr.  Peere  Williams.  In  the  case  of  Finch  versus  Reshridger,  2  Vern.  390,  a  bill 
was  brought  to  quiet  the  plaintiff  in  the  enjoyment  of  a  water^iourse,  on  the  evidence, 
as  here,  of  a  long  and  quiet  enjoyment,  and  the  Court  was  pressed  to  direct  a  trial 
before  they  granted  a  perpetual  injimction,  but  it  was  denied,  because  the  plaintiff 
had  long  and  peaceably  been  in  pos^ssion  of  it,  and  since  it  was  thought  reasonable 
in  case  of  a  private  water-cooise,  it  is  much  more  so  in  ours,  and  therefore  we  hope 
your  lordship  will  make  the  injunction  perpetual.  .And  the  Duke  of  Bedford  claimed 
a  right  to  bring  water  from  Kensington  to  his  house  at  Chelsea,  and  the  Lord  Cowper 
said,  that  after  forty  or  fifty  years  quiet  possession  he  would  suppose  a  right,  tho'  it 
did  not  amount  to  a  prescription  at  law,  and  decreed  a  perpetual  injunction. 

Mr.  Serjeant  Shepheard  for  the  defendant  Innys.  The  plaintiffs  insist  on  three 
points,  First,  that  they  have  a  sole  right  to  the  water ;  secondly,  that  they  have  a  right 
to  erect  any  wears  they  please  over  the  river  on  our  groumk  ;  and  thirdly,  that  they 
have  a  rig^t  to  the  waters  flowing  from  two  adits  Iwlonging  to  our  mines  into  this 
river,  and  that  we  have  no  right  to  alter  these  casual  waters.   As  to  the  first,  if  this 
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river  18  the  boundary  of  the  two  estates,  then  the  trhole  does  not  belong  to  them,  bnt 
we  have  an  equal  r^ht  to  the  use,  but  they  endeavour  to  prove  their  right  from  a 
kmg  and  quiet  usage,  which  would  indeed  be  a  good  evidence  [91]  of  a  right,  did  not 
re  account  for  it  otherwise.    Lord  Falmouth's  mines  have  occasion  for  the  whole 
U8e  of  this  water,  Mr.  Innys,  and  his  grandfather  Gregoire,  had  a  quarter  part  in  these 
mines ;  so  that  there  being  a  unity  of  possession,  it  is  no  wonder  while  that  continued, 
were  never  interrupted  in  their  exercise  of  this  right,  but  now  we  have  lost  our 
interest  in  these  mines,  we  have  a  power  to  assert  our  right  by  pulling  down  the  wears, 
ud  if  the  plaintiff  thinks  himself  injured,  we  thereby  give  him  an  opportunity  to 
toy  his  title,  but  it  appears  that  we  had  an  equal  right  with  ^e  Lord  Falnymth  to  the 
Q»  (A  this  water,  not  only  from  its  being  a  common  boundary,  but  from  our  actual 
fixorcise  of  this  right,  for  we  have  it  in  proof  that  whenever  any  ore  was  found  in  the 
itteun,  it  was  always  equally  divided  oetween  the  Lord  Falnumth  and  Mr.  Innys, 
ud  we  say  that  whenever  they  pretended  to  this  right,  they  were  always  interrupted 
in  the  enjoyment  of  it,  and  that  for  this  reason  our  grandfather  and  we  were  let  into 
a  share  in  the  adventure,  and  Mr.  Scholars,  who  in  1670  built  the  stamp  mills,  was 
tli«D  in  poBseamon  also  of  Kerry  Wherry  Farm,  but  when  the  said  mills  came  afterwards 
to  the  possesion  of  Mr.  Craitf,  he  pud  an  acknowledgment  for  this  right,  so  that  this 
unity  of  possession,  and  our  being  a  sharer  in  the  works  accounts  for  their  long  and 
quiet  usage.    But  secondly,  if  they  had  such  a  right,  it  would  not  give  them  a  title 
to  erect  (£e  wears  if  Schdars's  mills  are  new  mills,  and  Stamp  Head  Wear  was  built 
kv  the  use  of  them,  they  can  plead  no  prescriptive  right  to  it,  and  much  less  to  EtMine 
Bad  Wear,  which  was  built  about  twenty  years  ago,  and  to  Little  Pool  Head  Wear, 
vhicfa  was  built  about  seven  years  since,  and  these  were  the  wears  we  broke  down, 
Dot  Siamp  Head  W«ar.   And  this  single  point  might  easily  have  been  tried  at  law, 
we  have  not  meddled  with  the  old  wear,  but  only  with  the  two  new  ones,  and  the 
proper  way  was  to  pull  them  up,  that  it  might  be  determined  at  law  whether  we  had 
i  right  to  do  so  or  not.    As  to  the  third,  it  is  impossible  they  should  have  any  such 
li^t  from  the  nature  of  adits,  whose  only  use  is  to  unwater  mines,  and  it  is  necessary 
I  to  the  due  working  the  mines  to  alter  aiul  change,  axiA  to  make  new  adits  ;  for  if  the 
iVHQ  changes  or  runs  deeper,  there  must  be  a  new  adit,  or  it  must  be  sunk  deeper ; 
■od  they  ^ing  only  for  the  use  of  the  mine,  ^ey  must  change  as  that  does,  and  when 
tbej-  claim  a  prescriptive  right  to  these  waters,  and  that  we  should  not  change  them, 
&ii  is  in  eSect  to  claim  a  right  to  destroy  and  render  our  mines  useless,  whereas  by 
tte  laws  of  the  stannaries,  we  may  alter  these  adits  as  we  please,  may  make  them  thro' 
<ther  men's  lands,  or  sink  the  vein  deeper,  and  as  our  vein  grew  more  deep,  it  was  neces- 
•UT  u>  make  this  new  adit,  which  costs  us  above  £160.   And  there  can  be  no  pre- 
■liptive  right  to  the  adits  of  mines,  which  are  supposed  to  be  within  time  of  mind. 

[92]  Lord  Chancellor.  The  plaintiffs  have  obtained  an  injunction  to  stop  one  new 
*dit  the  defendant  Innys  has  made,  and  to  restrun  him  from  opening  two  others, 
they  Tare  apprehensive  he  designed  to  make,  can  you  give  me  an  instance  of  an  in- 
fosGon  being  granted  mtia  Hmt. 

Ut.  Attorney  GenerM.  This  Court  will  grant  an  injunction  to  stay  waste  on  i^- 
^nt  of  a  contract  for  the  sale  of  the  timber,  and  it  is  the  great  use  of  coming  into  this 
Court  for  an  injtinction  to  prevent. 

Scinrday,  January  26  fl729].  Mr.  Robins.  It  appears  by  Lutterel's  case,  4  Go. 
W  b,  that  tho'  the  plaintiffs  had  a  prescriptive  right  to  the  water,  they  could  only 
iwrt  it,  as  the  prescription  directs ;  now  the  old  course  of  the  water  was  to  the 
Kunping  mills,  and  therefore  they  cannot  erect  other  wears  to  turn  their  engine  ; 

is  it  any  objection  that  these  wears  were  erected  before  Mr.  Innys  came  into 
pMttsion  of  Kerry  Wherry  Farm,  for  these  wears  are  in  nature  of  a  nuisance  or 
M  mcroachment,  and  whe^ier  the  premisses  continue  in  the  same  hands  or  are 
fw&ed,  the  alienees  may  liave  redress  or  abate  it  in  ^e  same  manner  as  the  persons 
«»lu»e  time  it  was  done.  (5  Go.  101  b.) 

.  ChanoMor.  I  will  not  determine  the  right  of  the  parties,  but  shall  direct 
to  be  tried  at  law  ;  one  question  in  this  cause  is.  Whether  by  custom,  or  the 
^•onaiy  laws,  adits  are  such  fixed  courses  of  water  that  they  cannot  be  diverted  1 
Awtlier  question  is.  Whether  the  whole  water  belongs  to  Lord  Falmmth  1  if  so,  it 
VDoUuQg  to  the  defendajita  what  use  he  makee  of  it ;  but  still  he  cannot  injure  another 
nitn  by  fiymg  the  ends  of  his  wears  on  their  lands.  As  to  Stamp  Head  Wear,  I  should 
*ippoae  an  agreonent  to  do  so,  because  it  bits  been  built  and  enjoyed  above  threescore 
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years ;  but  I  cannot  do  so  as  to  tha  two  other  wean,  ci  twenty  and  seren  yean 
Btandhig. 

The  first  issue  must  be,  Whether  the  Lord  Falmouih  and  those  claiming  under  him 
have  a  right  to  the  whole  water,  or  to  the  use  of  the  whole  water,  of  so  much  ot  the 
stream  cdled  Blade  Biver  Water,  as  runs  between  Stamp  Head  Wear  and  GhetttDoier 

Bridge. 

[93]  The  parties  could  not  agree  the  second  issue,  which  it  should  be,  Whether 
Lord  FeUmouth  had  a  right  to  erect  the  wears  1  or,  Whether  the  defendant  had  a 
right  to  break  them  down  ^  and  therefore  the  Lord  Chancellor  directed  an  action  d 
trespaw  to  be  brought,  to  which  t^e  defendant  Innys  should  {dead  the  general  iBBue, 
and  give  nothing  in  evidence  but  the  meer  right. 

The  other  issue  was,  whether  Mr.  Innys  and  those  under  whom  he  dauns,  hare  a 
right  to  divert  or  draw  ofi  the  water  running  tiirough  the  three  adits  of  Ovmp,  Whed, 
Jolly  and  Colnoth  Mines,  or  any  or  either  them  (b^  making  new  adits  from  these 
mines  or  otherwise),  from  falling  into  Blade  Water  River,  in  such  places  as  the  sud 
waters  fell  respectively  into  the  said  river  on  or  before  the  29th  of  May,  1 723  1 

The  first  and  the  third  issue  was  to  be  put  into  one  record,  and  his  lordship  thinking 
it  not  reasonable  that  a  matter  of  this  value  should  be  tried  at  the  assizes,  ordered  the 
said  issues  and  action  to  be  tried  at  the  bar  of  B.  R.  in  which  the  lord  Falmouik  vsi  to 
be  plaintiff,  and  Innys  the  defendant,  both  issues  were  to  be  tried  by  the  same  jory, 
and  a  special  jury  was  to  be  returned  and,  a  view  had. 

The  council  for  the  defendant  Innys  insisted  that  it  was  hard  for  him  alone  to  stand 
this  trial  against  all  the  plaintitTs,  and  therefore  prayed,  if  the  issues  were  found 

Xinst  him,  he  might  pay  only  nisi  prias  co^,  which  Mr.  Mead  said  had  been 
in  directed,  but  tlie  Lord  Chanedlor  aaid  that  it  could  not  be  done. 

Cass  59.— Mttkss  versus  Gohbcbra.  [1729.] 

In  Court,  Lord  Chancellor.   Eodem  die. 

QufBre,  if  the  Exchequer  Chamber  can  try  a  matter  of  fact 

Mr.  Attorney-General  for  the  defendant,  moved  to  supersede  two  writs  of  error 
brought  by  the  plaintiff,  contrary  to  his  agreement,  and  after  giving  two  releases  d 
errors.  The  defendant  Gomecera  was  bound  with  the  plaintiff  m  a  bond  of  £500  to 
Hvbbart  as  his  surety,  HiMart  put  the  bond  in  suit  against  the  d^endant,  who  paid 
the  mone^,  and  had  the  bond  assigned  to  him,  and  brought  his  action  against  Munes, 
and  had  judgment,  and  Munes  gave  him  a  release  of  errors,  and  yet  notwithstanding 
brought  a  writ  of  error.  And  Munes  being  further  indebted  to  the  defendant,  they 
came  to  a  general  account,  and  Munes  gave  the  defendant  two  bonds  for  the  balance, 
with  warrants  of  attorney  to  confess  judgment,  and  releases  of  error  on  each  judgineDt, 
and  Gornecera  objecting  that,  notwithstandii^  these  releases,  he  mi^ht  bring  writs  of 
error  as  he  had  done  on  the  former  [94]  jud^ent,  he  promised  hun  that  ne  would 
not,  and  yet  has  brought  two  writs  of  error  in  the  Exchequer  Chamber,  r^urnaUe 
this  day,  and  as  that  Court  cannot  try  a  release  without  the  aid  of  this  Court,  we  shall 
lose  the  benefit  of  our  releases. 

Lord  Chancellor.  I  have  known  it  indeed  a  question.  Whether  the  Exchequw 
Chamber  could  try  a  matter  of  fact  1  but  the  Court  were  of  opinion  they  could.  Error 
indeed  in  fact  does  not  lie  before  them  by  the  statute,  but  this  is  not  an  error  in  fact, 
but  a  plea  in  bar.  No  bill  is  depending  in  this  Court,  no  unfair  practice  has  been  com- 
mitted here,  but  only  a  writ  of  error  is  sued  out,  which  is  a  writ  of  right,  and  wouW 
you  have  me  supersede  it  on  these  suggestions  1 

Mr.  Solicitor-General.  As  the  wnt  issues  out  oE  this  Court,  it  is  proper  to  spfdr 
to  your  lordship  till  it  is  returned  into  another  Court,  and  then  indeea  the  applicatwa 
wiU  be  proper  there,  and  if  tAiiere  has  been  any  irregularity  in  the  issuing  out  the 
writ,  or  if  it  issues  contrary  to  the  express  agreement  of  the  parties,  these  are  sufiioient 
causes  to  apply  to  your  lordship.  An  error  in  fact  cannot  be  tried  in  the  Blxchequer 
Chamber,  because  they  cannot  issue  a  venire ;  and  tho'  this  is  not  an  error  in  act, 
but  a  plea  in  bar,  ;^et  if  the  release  should  be  denied,  they  cannot  proceed,  because  the 
Court  cannot  try  it,  and  so  we  should  lose  the  benefit  of  these  releases.  And  tho'  ft 
writ  of  error  is  a  writ  of  right  (and  so  indeed  is  every  process)  yet  nothing  is  toxm 
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oommtm  than  where  the  partiea  agree  not  to  bring  error  for  the  Courts  of  law  to  set 
them  aside  on  mo^n.  And  such  an  agreement  may  be  taken  advantage  of  in  ^us 
Court  as  well  as  at  law ;  for  sure  a  man  may  agree  to  depart  from  his  right 

Lord  ChcmceUar.  Let  the  other  side  shew  cause  on  Tuesday  vrhy  these  writs  of 
error  should  not  be  superseded,  and  proceedings  stay  in  the  mean  tmLe.  (See  post, 
Cte.  67 ;  Cas.  70.) 

[86]  Monday,  January  27  [1729]. 
Case  60.— Andrews  versus  Tucewell. 
At  the  BolU. 

A  devise  of  a  cojnrhold  is  not  within  the  statute  of  wills,  because  it  jiasses  by  the  sur- 
render,  but  a  devise  of  the  equity  of  redemption  of  a  copyhold  is.   2  Yern.  679 ; 

1  Vem.  69 ;  2  Chan.  Cas.  8. 

A  copyholder  in  fee  makes  a  mortgage  thereof,  and  surrenders  to  the  use  of  the 
moortgagee,  afterwards  he  surrenders  to  the  use  of  his  will,  and  devisee  the  equity  of 
redemption  in  fee,  the  Master  of  the  Rdls  directed  an  issue  to  try  the  validity  of  the 
vill,  and  the  jury  gave  a  verdict  Mfainst  the  will,  because  it  was  not  attested  by  three 
iritnessee.  And  on  the  return  (tf  the  postea,  the  Master  of  the  RoUa  said,  that  a  devise 
of  a  copyhold  was  not  within  the  statute  of  wills,  and  therefore  in  the  case  Bodingfon 
and  Boaington,  where  a  copyhold  was  surrendraed  to  the  use  of  the  will,  tho'  the  will 
WIS  not  attested  by  three  witnesses,  it  was  adjudged  a  good  appointment  of  the  uses, 
and  that  the  copyhold  passed  by  the  surrender.  But  where  the  equity  of  redemption 
of  a  cop^hdd  is  devised,  of  which  there  can  be  no  surrender,  it  must  be  considered 
u  8  devise  bf  lands,  and  if  the  will  is  not  attested  by  three  witnesses,  the  devise  is  void, 
&Dd  in  this  case  the  second  surrender  made  the  mortgagor  can  be  of  no  avail,  beoause 
it  was  a  void  surrender,  and  all  the  estate  being  before  out  of  him. 

Case  61.— Baily  and  PLOUGHMAN.  [1729.] 

AttheBoUs.  Eodemdie. 

Where  a  creditor  is  part  satisfied  out  of  the  personal  estate,  he  shall  receive  nothing 
out  of  the  real  estate,  devised  in  trust  to  executors,  till  the  other  creditors  have 
been  first  paid  out  of  the  real  estate,  the  same  proportion  he  received  out  of  the 
personal    Post,  Cas.  180,  181 ;  Caa.  78,  Cas.  115 ;  Nels.  FoL  Rep.  in  Cane.  479 ; 

2  Vem.  763,  61, 435  ;  1  Chan.  Cas.  32, 248 ;  2  Chan.  Cas.  54 ;  2  Vem.  106 ;  1  Vem. 
69 ;  Wentw.  Off.  of  Ex.  46,  50,  73,  740  ;  St.  21  H.  8,  ch.  5  ;  Dyer,  234. 

It  was  adjudged  in  this  cause,  on  the  authority  of  the  case  of  Ikgg  and  Vegg,  decreed 
by  the  present  Master  of  the  Rolls,  and  aflBrmed  on  appeal  by  the  Lord  ("hancellor 
Maedesfield  that  where  a  real  estate  is  devised  to  executors  in  trust  for  the  payment  of 
de1](i,  tho'  the  creditors  shall  be  paid  according  to  priority  out  of  the  personal  estate, 
vhich  must  be  distributed  in  a  course  of  administration,  and  the  executor  may  retain 
to  satisfy  himself,  yet  neither  he  or  any  other  creditor  shall  come  in  with  the  other 
fn^ton,  who  have  received  no  pwt  of  their  debt,  to  be  paid  the  residue  of  the  debt 
>o  a  average  out  of  the  real  estate,  but  the  other  cre^ton  shall  be  first  satisfied  out  of 
tlu  real  estate,  in  pn)portion  to  what  was  received  out  of  the  personal  ei^te,  before 
titt  oUien  shall  be  let  mto  any  share  of  the  real  estate. 

[8$]  Case  62.— Anonymus.  [1729.] 

At  the  Rolls.   Modem  die. 

If  kndt  are  devised  i<a  payment  of  debts,  the  purchaser  need  not  see  the  debts  paid, 
(Ahenrise  if  th^  are  particularly  mentioned;  but  lauds  charged  with  debts  and 
legwee,  remain  so  m  any  hands.    2  Chan.  Cas.  115,  221 ;  1  Vem.  301 ;  2Vem.5. 

If  an  estate  is  devised  to  trustees  to  be  sold  for  the  parent  of  debts,  the  purchaser 
>^  not  eoDcem  himseU  to  see  the  money  applied,  but  it  is  otherwise  if  the  debts  are 
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particularly  apedfied ;  but  if  lands  are  chained  with  the  payment  of  debts  and  legioiei, 
the  estate  remains  chained  in  whosoeTer  hw^  it  comes. 


Tuesday,  January  28  [1729]. 

Case  63.— Whitworth  versus  Hallet. 

In  Court,  Lord  Chancellor. 

Bill  brought  i^ainst  the  wife  for  a  general  account,  and  for  a  special  account  of  £800 
receivw  in  her  husband's  life-time,  and  of  jewels,  plate,  and  household  goods. 

Mr.  SdicitOT  General  for  the  defendant.  The  plaintiff  as  administrator,  and  fdn- 
cipal  creditor  by  judgment,  to  Mr.  Mallet,  late  husband  of  the  defendant  Mary  Balkl, 
brin^  this  bill  for  an  account  of  the  personal  estate  of  her  husband  come  to  her  hand&, 
in  his  life-time  and  since  his  decease,  and  for  a  special  account  of  his  jewels,  plate,  and 
houshold  goods,  and  of  £800  she  receired  in  her  husband's  life-time.  The  plaindS 
first  endearouis  to  bring  her  into  a  genwal  account,  which  was  a  new  attempt,  to 
bring  a  wife  to  a  generaTaccount  for  money  received  in  her  husband's  life-time,  for  as 
the  husband  cannot  bring  such  a  bill,  no  more  can  his  administrator  who  stands  in  his 
place,  then  he  descends  to  particulars,  and  as  to  the  houahold  goods,  the  defendant 
sets  forth,  that  Mr.  Cratoleyher  brother  purchased  them  from  her  husband  for  £!00, 
which  was  their  full  value,  that  he  ass^ed  them  to  Lady  CrawUy  their  mother,  who 
pitying  her  daughter's  circumstances,  whom  the  husband  had  left  with  eight  children, 
she  permitted  her  to  enjoy  the  said  furniture,  and  at  her  death  devised  to  her  the  use 
of  them  for  life,  separate  and  apart  from  her  husband,  and  as  to  the  plate  and  jewels, 
she  sets  out,  that  by  the  marriage  articles  her  husband  covenanted  that  in  case  she 
survived  him  she  should  have,  and  take  to  her  own  use,  all  such  jewels  and  chamber- 
plate  as  were  in  her  use  and  wear  at  any  time  during  his  life  ;  this  covenant,  the  plainUff 
says,  is  no  more  than  that  she  should  have  her  paraphernalia,  which  by  law  she  cannot 
retain  against  creditors,  which  construction  makes  the  covenant  of  no  Bigmfication, 
but  the  nusband  intended  by  this  covenant  to  secure  that  which  would  be  otherwise 
precarious.  Hie  covenant  goes  farther  than  the  rule  of  law,  and  makes  no  exception 
to  her  retaining  them,  tho'  there  should  be  creditors. 

[97]  The  pluntiff  says,  this  coTenant  Tould  be  an  inlet  to  the  greatest  firaud,  that  a 
husraiid  when  he  found  himself  involved  in  his  dreumstances,  might  turn  his  effects 
into  jewels,  and  let  his  wife  use  them,  and  so  defeat  his  creditors  of  their  just  demands, 
but  it  is  not  saying  an  ill  use  may  be  made  of  this  covenant,  that  will  destroy  it,  but  he 
must  shew  it  has  been  done  in  this  particular  case,  and  then  no  doubt  the  Ciourt  would 
interpose,  but  the  small  value  of  the  jewels  not  exceeding  £320  shews  the  contrary; 
as  to  the  £800,  she  says  this  was  the  produce  of  a  separate  estate  she  had  of  £250  a  year, 
or  that  if  it  was  not  to  be  understood  as  such,  that  she  received  it  in  her  husband's 
life-time,  and  applied  it  for  the  maintenance  of  herself  and  her  family ;  her  husbazid 
left  her  in  1719,  with  eight  children,  whom  she  maintained  till  1723 ;  is  this  £800 
more  than  sufficient  to  maintain  them  four  jfcars  %  and  she  swears,  that  she  sold  her 
own  chamber  plate  to  support  her  family  durmg  his  absence. 

Lord  Cha/wxUor.  Does  the  covenant  in  the  marriage  articles  give  the  wife  a  pro- 
perty 1  can  she  retain  the  jewels  and  plate  specifically  %  otherwise  she  can  only  stand 
m  the  place  of  a  covenantee,  and  be  paid  in  a  course  of  administration.  Suppose  the 
husband  had  disposed  of  any  of  them  during  coverture,  could  the  wife  have  Drought 
trover  against  the  vendee  1  she  is  to  have  such  jewels  and  plate  as  she  had  in  her  use 
or  wearing  at  any  time  during  his  life,  not  such  as  she  had  at  the  time  of  his  death, 
and  therefore  she  must  have  either  a  property  in  all  of  them,  or  in  none  of  them,  and 
if  it  gives  her  no  legal  interest,  it  must  stand  as  a  covenant.  As  to  the  £800,  it  ie  no 
matter  whether  it  was  her's,  or  her  husband's,  being  received  by  her  four  years  before 
her  husband's  death,  and  spent  in  supporting  the  family ;  therefore  the  bill  must  be 
dismissed,  except  as  to  the  jewels  and  plate,  as  to  which,  the  wife  is  only  to  he  considered 
as  a  creditor  by  covenant,  uid  they  are  to  be  sold  before  a  master  to  the  best  purdiaser, 
and  the  money  arising  by  the  sale  is  to  be  paid  to  the  plaintiff  the  administrator^  to  be 
applied  by  him  in  a  course  of  administration. 
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[98]  Case  64— Jane  Tayu)R,  an  infant,  by  her  prochein  amy.  Plaintiff ;  Mr.  GeRST 
executor,  and  Mr.  JoHN^N  &  ux.  residuary  ]egat«ea  of  Richard  FitKNIVAL, 
Defendants.  [1729.] 

At  the  Rdls.   Eodem  die. 

•  A  grandchild  is  not  to  be  considered  as  a  child.  See  post,  Cas.  68 ;  2  Chan.  Cas.  26  ; 
I  2  Vem.  625.  A  l^jacy  payable  to  a  son  or  daughter  at  21,  or  marriage,  cannot 
;    bear  interest,  but  the  child  is  intitled  to  a  maintenance.   1  Chan.  Caa.  26 ;  2  Vem. 

I  625. 

Richard  Fumival  the  grand-father  in  1701,  devised  to  Jane  the  plaintiff,  and  to 
Mis.  Johnson  the  defendant,  his  grand-daughters  £500  a-piece,  proviso,  that  if  either 

I  of  them  died  before  twenty-one,  or  marriage,  her  legacy  snould  survive  to  the  other. 

I  .\nd  this  bill  is  brought  to  be  paid  the  interest  of  this  £500  from  the  death  of  the  testator. 

j  The  defenduit  by  his  answer  msiats,  that  the  legacy  is  not  payable  but  on  a  contingency, 
and  that  no  interest  is  due  till  the  contingency  happens ;  but  the  counsel  for  the  plaintiff 
argued,  that  it  was  a  general  rule  that  where  a  legacy  was  devised  generally,  with  such  a 
tubsequent  proviso,  that  the  principal  vests  in  the  legatee  immediately,  subject  only 
to  the  contingency,  and  shall  carry  interest,  and  vesta  absolutely  if  the  contin^ncy 
does  not  happen  to  defeat  it ;  and  if  lands  had  been  devised  in  this  manner,  with  a 
proviso,  that  if  the  devisee  died  before  twenty-one,  or  marriage,  the  lands  should  go 
over,  the  profits  in  the  mean  time  would  belong  to  the  devisee.  But  a  bequest  to  a 
grand-daughter  is  a  bequest  to  a  child,  and  if  a  legacy  to  a'  daughter  is  made  payable 
at  twenty-one,  or  marriage,  it  will  bear  interest  in  the  mean  time. 

But  the  counsel  for  the  defendants  denied,  that  a  grandchild  was  considered,  or 
had  the  same  favour  shewed  it  as  a  child,  as  appeared  by  the  resolution  of  the  Lords, 
in  the  case  of  Kettk  and  2Wufni,  1  Salk.  187,  Cas.  6,  and  they  denied  also,  that  if  a 
legacy  was  made  payable  to  a  son  or  a  daughter,  at  twenty-one  or  marriage,  that  they 
should  have  interest  for  it,  and  said  that  they  were  only  intitled  to  a  maintenance. 

Master  of  the  Rolls.  A  general  legacy  is  to  be  paid  immediately,  therefore  the 
£500  must  be  put  out  at  interest  for  the  benefit  of  the  grand-daughter,  subject  to  the 
contingency  ;  and  the  Master  is  to  see  what  is  convenient  to  allow  the  father  for  the 
maintenance  of  his  daughter,  but  the  remainder  of  the  interest  is  not  subject  to 
the  contingency. 

[99]  It  resolved  by  his  Honour  in  this  cause,  that  if  money  placed  out  at  interest 
k  (»Ued  in  by  the  executor  without  any  cause,  he  shall  pay  interest  for  it.  (1  Chan. 
Cas.  60.  If  an  executor  calls  in  money  out  at  interest  without  cause,  he  shall  pay  interest 
for  it.  Nels.  FoL  Rep.  in  Cane.  457 ;  2  Ghan.  Caa.  21,  35,  152,  235 ;  1  Vem.  196 ; 
2  Vem.  744,  548.) 

And  that  if  a  legacy  is  out  on  a  security  when  the  testator  dies,  immediate  interest 
from  his  death  is  due  for  it,  and  not  only  from  a  year  after  his  decease. 

Case  65.— Willy  and  Poulton.  [1729.] 

AttheRdls.   Eodem  die. 

Administration  during  the  minority  of  two,  ceases  when  one  comes  of  age,  and 
administration  is  to  be  granted  to  him. 

If  administration  is  granted  during  the  minority  of  two  persons,  it  ceases  when  one 
of  them  comes  of  age,  and  administration  ought  to  be  granted  to  him. 

Wednesday,  January  29,  l72ft-9. 

Case  66. — Mr.  L.\P,  in  behalf  of  himself  and  others,  the  orphans  and  creditors  of  the  city 
<A  London,  Plaintiff ;  The  Mayor,  Commonalty,  and  Citizens  of  London,  De- 
fendants. 

In  Court,  Lord  Chancellor ;  Sir  Robert  Raymond,  Chisf  Just,  of  B.  R.; 
The  Master  of  the  Rolls. 

Mr.  LtUwych  for  the  Plaintiff.   By  the  5  &  6  of  W.  and  M.  ch.  10,  a  perpetual  fund 
ia  provided  for  the  benefit  of  the  orphans,  and  the  other  creditors  of  the  city  of  London  \ 
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the  preamble  of  which  act  shews,  tliat  the  city  was  considerably  more  indebted  to  the 
orphans  and  other  persons  than  they  were  able  to  pay ;  wherefore  the  Parliament,  to  giTe 
them  their  assistance  to  pay  the  said  debts,  enabled  them  to  i^bb  a  perpetual  fund  for  tiie 
papmient  of  interest  for  the  said  debts  at  four  per  cent,  per  annum,  the  legal  intenst 
being  at  that  time  six  per  cent.,  and  that  all  the  principal  and  interest  due  to  CkriMtm 
1693,  should  be  computed,  and  cast  into  one  sum ;  and  this  fund  was  to  be  made  w 
of  several  yearly  sums,  which  were  to  be  raised  by  virtue  of  this  act ;  the  cleur  annual 
sum  of  £8000  a  year  was  charged  on  the  lands  and  revenues  of  the  city ;  £2000  ^ 
annum  were  to  be  raised  out  of  the  personal  estates  of  the  citizens  :  £600  a  year  was 
reserved  on  the  lease  for  twenty-one  years  of  the  convex  lamps,  and  after  the  deter- 
mination of  that  lease,  all  the  profits  of  the  public  lights  were  to  be  appropriated  to 
[100]  these  uses ;  two  shillings  and  sixpence  was  to  be  paid  on  the  binding  of  an  appren- 
tice, and  five  shillings  on  his  admission  to  his  freedom ;  and  fourpence  per  tun  tis 
to  be  paad  on  all  wines  imported  into  London,  after  the  24th  of  June,  1694  ;  four-peoce 
for  meetage  of  coal  and  culm  sold  by  the  chaldron,  and  after  the  29th  of  September  ox- 
pence  more  per  chaldron  for  fifty  tkits  ;  and  for  coals  sold  by  the  tun,  six-pence  per 
tun,  from  the  said  29th  of  Septenwer,  for  fifty  years  ;  and  after  the  said  impositions 
of  six-pence  per  chaldron  and  tun  were  determined,  all  the  revenues  of  l^e  city  are  to 
stand  charged  with  the  further  sum  of  £6000  a  year. 

From  the  24th  of  Jwne  1694  to  1712,  the  annual  fund  was  every  year  deficient, 
but  since  that  time  it  has  been  more  than  enough  to  pay  the  annual  interest  of  £4  fer 
cent,  (by  the  coat  duty  bringing  in  more  than  was  imagined),  so  that  there  remains 
now  in  the  chamber  of  London  about  £47,000.  And  the  only  question  is,  whether 
this  overplus  shall  go  to  the  city  of  London,  or  whether  it  shall  be  applied  to  make  good 
the  deficiencies  of  former  years  1  and  I  am  surprised  the  city  should  make  this  a  question, 
considering  they  had  spent  the  money  of  the  orphans  and  their  other  creditors,  and 
could  only  pay  them  by  way  of  composition ;  or  now  they  can  pretend  that  t^e  fund 
is  only  answerable  for  so  much  of  the  £4  per  cent,  as  it  will  yield  yearly,  and  that  if  it 
yields  less,  the  orphans  must  bear  the  loss ;  but  if  more,  that  tney  are  to  have  the 
benefit.  The  act  recites  this  to  be  a  composition,  and  establishes  a  fund  for  the  annual 
payment  of  £4  per  cent,  interest,  and  so  proportionably  for  a  greater  or  lesser  sum,  and 
all  the  money  to  be  raised  by  virtue  of  this  act  is  to  be  appropriated  to  this  use  and  no 
other ;  boolra  of  the  receipts  and  disbursements  are  to  be  ke^,  and  great  penalties 
are  laid  on  the  officers  who  shall  divert  or  misapply  any  of  the  said  sums.  As  the  whole 
is  to  be  appropriated,  what  room  is  there  for  this  question,  which  is  further  cleared 
up  by  the  nature  of  the  fund,  great  part  whereof  is  casual,  some  part  indeed  is  certain, 
as  the  £8000  a  year.  Suppose  the  city  revenues  should  one  year  fall  short  of  paying 
this  sum,  should  not  the  arrears  be  made  up  in  subsequent  years,  if  the  revenues  in 
the  following  years  exceeded  that  sum ;  they  might  as  well  say,  our  lands  last  year 
yielded  but  £4000,  this  year,  £2000,  and  yet  the  deficiency  of  the  last  year  shidl  not 
be  made  up :  our  case  appears  plain  on  the  bare  stating  of  it,  the  act  gives  the  orphanE 
a  power  to  assign  their  shares,  which  is  done  in  this  manner.  They  assign  all  that  is 
due  and  payable  to  them,  or  that  shall  be  due  and  payable  to  them,  by  virtue  of  this 
act ;  therefore  since  the  whole  and  every  clause  of  the  act  shews  that  the  whole  money 
was  to  be  appropriated  t-o  this  use,  there  can  be  no  doubt  but  that  the  sutplusses  must 
be  apphed  to  noake  good  the  former  deficiencies. 

[101]  Mr.  WiUis.  The  onl^  question  in  this  cause  is.  Whether  there  b^ng  for 
several  years  great  deficiendes  in  this  fund,  they  shall  be  made  good  out  of  the  sur- 
plusBes,  of  succeeding  years  T  and  if  the  words  were  doubtful,  the  act  ought  to  have 
sudi  a  construction  put  upon  it  as  would  be  just  and  reasonable,  but  there  can  be  no 
doubt  even  as  to  the  woma.  It  must  be  admitted,  that  the  city  was  greatly  indebted 
when  the  act  was  made,  that  interest  at  that  time  was  more  than  £4  per  cent.,  that  this 
act  was  greatly  beneficial  to  the  city,  and  the  only  justice  in  lowering  the  interest  was, 
that  this  being  certain,  would  be  as  good  as  the  common  interest  of  £6  per  cent.,  which 
was  uncertain,  whereas  if  the  interest  was  to  arise  only  as  the  fund  produced  more 
or  less,  it  would  be  a  very  unfair  composition,  but  the  words  are  plainly  with  us,  and 
all  the  clauses  of  the  act  clearly  shew,  that  if  there  was  any  deficiency,  it  was  to  be  made 
up  by  the  first  overplus.  The  design  of  the  act  was  to  give  annuities  of  £4  per  cenL 
for  ever,  and  to  create  a  perpetual  fimd  for  the  payment  of  them,  now  if  the  dendemaes 
are  not  to  be  made  up,  how  can  the  annuities  be  said  to  be  perpetual,  in  each  clause 
which  mentions  the  particular  sums  of  which  this  fund  is  to  consist,  they  are  sud 
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to  be  appropriated  for  ever  to  this  purpose.  Appropriated  signifies  to  be  put  to  that 
use,  and  no  other,  so  that  if  there  was  a  general  surplus,  though  there  was  enough 
U)  pay  the  whole  interest  every  year,  the  city  could  apply  it  to  no  other  uses  without 
ui  act  of  parliament :  for  subsequent  deficiencies  n^ght  happen,  and  if  every  sum 
is  aj^TOjoiated,  how  can  the  surplus  not  be  appropriated,  there  is  but  one  instance 
There  the  city  are  at  liberty  to  use  any  of  this  money,  which  plainly  shews  they  cannot 
in  any  other,  yet  even  there  it  was  the  intention  of  the  act,  that  any  deficiency  should 
be  made  good.  They  have  by  S.  23,  a  power  to  apply  £2000  a  year  out  of  this  fund 
for  seven  years,  towards  the  enmceB  of  the  goTemment  of  the  city,  but  the  clause 
goes  on,  and  says,  ihal  if  any  deficiency  should  happen,  the  city  ia  to  repay  the  money, 
or  so  much  thereof,  as  shall  be  necessary  to  make  good  the  said  deficiency,  and  all  the 
levenues  are  made  chargeable.  Here  the  design  of  the  act  was,  that  there  should  be 
DO  deficiency  the  first  seven  years,  how  then  does  it  appear  they  intended  there  should 
be  any  afterwards  1  and  by  the  seventeenth  clause  of  the  act  the  city  is  impowered 
to  receive  such  orphans  money  as  executors  should  lodge  with  them,  and  with  the 
money  to  pay  ofi  orphans,  who  are  above  the  age  of  twenty-one  years,  what  is  due 
to  them  for  principal  and  interest :  why  should  the^  that  were  to  be  paid  off  be  in 
a  better  condition  thfui  they  that  continued  in  3  This  act  must  be  construed  as  other 
pariiamentary  funds  are,  that  where  a  perpetual  annuity  is  granted,  and  a  perpetual 
food  for  tho  payment  of  it,  the  fund  is  to  be  considered  as  a  p.02]  debtor,  and  the 
anntdties  as  creaitors,  and  the  arrears  are  likewise  to  be  kwked  upon  as  creditors  on 
the  fimd ;  and  then  Uiere  cannot  properly  be  a  surplus,  till  those  arrears  are  paid. 

Mr.  Mead.  By  S.  11  of  this  act  it  appears  that  the  debt  of  the  city  is  extinguished, 
and  the  corporation  discharged,  and  the  compensation  given  to  the  creditors,  is  u 
perpetual  annual  interest  of  £4  per  cent. ,  the  nature  of  this  fund  makes  the  case  stronger, 
the  payments  by  s.  10  are  to  be  made  twice  a  year,  at  St.  Thomas'axxA  St.  John,  the 
Baptist's  day,  which  was  in  favour  of  the  orphans,  that  they  should  not  stay  till  the 
four  per  eerU.  was  raised,  but  they  are  to  have  half  yearly  divided  among  them  what 
is  raised.  And  by  this  act  the  city  are  made  receivers  of  several  branches  of  this  fund  : 
now  it  would  be  ver^  odd,  if  by  their  wilful  neglect  of  not  receiving  sufiBicient  one  year, 
ud  by  their  receivrng  more  than  enough  another  year,  they  should  be  capable  of 
making  an  advantage  of  the  surplus,  ^d  tho'  it  is  provided,  that  the  yearly  rents 
and  payments  shall  be  applied  for  the  payment  of  the  said  annual  sum  of  £4,  or  to  so 
mueh  thereof  only  as  the  said  monies  appointed  to  be  raised  shall  yearly  amount  unto, 
to  Bstasfy  and  pay.  The  meaning  of  this  clause  is  only  to  prevent  the  postponing  of  the 
payment  of  the  annuity,  or  so  much  of  it  as  the  fund  would  annually  raise,  and  not 
to  prevent  the  deficiencies  of  any  one  year  being  made  good  by  the  surplusses  of  cmother. 

Mr.  AUorruy-General  for  the  defendants.  The  Mayor  and  Commonalty  by  this 
act  are  trustees  for  the  orphans,  and  are  also  trustees  for  the  city,  and  therefore  if 
any  doubt  arose  on  this  act,  it  was  proper  for  them  to  submit  it  to  your  lordship's 
judgment  The  mngle  question  is,  as  to  the  overplusses  since  1712,  Whether  they 
ought  to  be  appUed  for  the  benefit  of  the  city,  or  to  make  good  the  deficiencies  of  former 
yean  1  and  tJiis  will  depend  on  the  penning  of  this  particular  act,  notwithstanding 
what  has  been  said  of  parliamentary  funds,  and  the  word  appropriate,  and  arises  on 
the  10th  cJauae  (all  the  rents,  <£c,  shall  for  ever  be  a^ilied  for  the  payment  of  the 
anuoal  sum  of  £4  per  cenL  dtc.,  or  to  so  much  thereof  only  as  the  money  shall  yearly 
amount  to,  to  satisfy  and  pay  towards  the  interest,  to  the  said  orphans  and  creditors 
equally  in  proportion  to  their  respective  interests) ;  the  natural  construction  of  this 
mvae  is,  that  if  the  fund  produced  £4  per  cent,  annually,  it  was  to  be  paid ;  if  it  did 
not,  DO  more  was  to  be  paid  than  it  did  produce,  and  if  this  is  not  the  construction, 
to  what  purpose  is  the  word  only  1  The  Legislature  might  think  this  fund  would 
generally  produce  the  £4  per  cent,  annually,  and  that  such  a  construction  as  they 
conteDd  for,  might  occasion  long  and  intricate  accounts,  to  divide  a  surplus  at  such 
a  dittaiice  [108]  of  time  among  so  maiw  jwraons  interested,  and  therefore  penned  this 
clause  to  avoid  that  inconvenience.  As  to  the  clause  which  empowers  the  city  to 
take  out  £2000  a  year  for  the  first  seven  years,  if  our  construction  is  right,  their  infer- 
nue  ii  not  good  ;  for  the  city  by  this  clause  is  only  to  make  good  such  a  deficiency 
u  ihould  be  occasioned  by  the  taking  out  this  money,  and  if  what  they  contend  for 
lud  been  the  design  of  the  act,  it  would  have  been  said  as  expressly,  that  the  dty  should 
lokke  good  the  deficiencies  out  of  the  surplusses.  as  it  had  said  in  the  other  case,  that 
they  should  make  good  those,  that  arose  by  their  taking  out  the  £2000  a  year. 
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Mr.  Solicitor  General.  This  queBtion.  depends  on  that  clause  mentioned  by  Mr. 
Attorney  General,  which  appoints  how  the  money  shall  be  applied,  and  supposes  there 
might  be  a  deficiency ;  by  this  clause  the  money  is  to  be  applied  for  the  payment  of 
the  £4  per  cent.,  but  the  act,  foreseeing  a  deficiency  from  the  uncertainty  of  the  fund, 
has  provided,  in  case  of  that  deficiency,  by  the  subsequent  words  Or  to  so  muck,  £c., 
and  they  are  not  put  in  barely  that  the  city  might  not  postpone  the  payments  till 
sufficient  was  raised  for  the  payment  of  £4  per  cen/.,  for  then  such  words  would  have 
been  made  use  of ;  and  if  the  act  has  made  no  provision  after,  by  this  clause  they  are 
only  to  have  £4  per  cent.,  if  the  fund  will  raise  it ;  if  not,  what  it  will  raise ;  and  the 
direct  contrary  follows  from  that  clause,  whereby  the  city  are  impowered  to  make 
use  of  £2000  a  year.  From  what  the  counsel  for  the  plaintiff  would  infer,  it  was 
reasonable  what  they  made  use  of  in  that  manner  should  be  replaced  to  the  fond, 
if  in  several  clauses  the  act  supposes  deficiencies,  and  provides  for  them  in  one  case, 
and  does  not  in  another,  does  it  follow  that  the  act  designed  to  provide  for  them  in 
both  cases  t  or  rather  that  it  designed  to  provide  for  them  only  in  one  1  By  this 
act  the  stock  is  transferable,  but  the  act  might  suppose  it  would  be  transferred  as  other 
stocks  are  by  a  transfer  of  the  capital  and  growing  dividends,  and  not  of  the  arrears 
also,  as  has  been  practised  in  the  transfer  of  orphan  stock,  and  then  in  case  the  sur- 
plusaes  were  to  make  good  the  deficiendes,  what  difficulties  would  there  be  to  find 
the  proprietors  in  those  several  years ;  some  of  the  funds  are  temporary,  as  there 
might  he  a  deficiency  for  some  years,  tiien  a  surplus,  and  then  a  deficiency  (as  what 
makes  a  surplus  now,  will  make  a  deficiency  hereiafter),  since  the  act  has  not  directed 
what  shall  be  done  with  the  surplus,  it  might  design  it  to  make  good  the  deficiencies 
of  subsequent  years,  for  in  this  sense  there  would  not  be  any  difficulty  to  find  out  the 
creditors,  but  the  difficulties  in  looking  back  would  be  insuperable  ;  so  that  they  have 
made  hut  one  question  of  what  might  be  made  two  questions,  and  if  the  [104]  surplusses 
must  make  good  any  deficiencies^-they  must  remain  to  answer  those  of  the  growing 
annuities. 

Mr.  Common  Serjeant  Lingard.  The  right  of  the  proprietors  arises  only  from  the 
act,  and  other  causes  plainly  point  out  what  we  contend  for ;  the  £2000  a  year  might 
be  taken  out  whether  there  was  a  deficiency  or  not,  and  was  not  to  be  repaid  unless  a 
defideni^  happened.  Suppose  during  those  seven  years  the  fund  was  sufficiMit,  and 
the  next  year  a  deficiency  happened,  no  part  of  the  £14000  was  to  be  repaid.  The  seven 
years  were  to  commence  from  Michaelmas  1693,  and  the  six-pence  duty  on  ooals  was 
to  commence  from  Michaelmas  1700,  and  this  power  of  borrowing  expiring  when  a 
fresh  duty  arose,  looks  as  if  the  act  had  the  city  in  view,  and  would  ease  them  as  to  their 
particular  revenues ;  and  they  have  a  right  to  the  benefit  of  the  surplus  occasioned 
by  this  new  duty,  because  when  it  ceases  they  are  to  be  charged  £6000  a  year  further ; 
and  as  the  accounts  are  to  be  yearly  audited,  it  looks  as  if  the  act  provided  no  further 
than  for  every  year,  and  that  everr  thing  at  the  end  of  that  time  was  to  be  settled. 

Mr.  Fazakorley.  If  the  surplusses  are  to  answer  the  deficiencies,  in  what  maimer 
are  they  to  be  ap^ed  f  are  the  arrears,  or  the  yearly  payments,  to  be  firat  cleared  ofi  1 
if  the  arrears  grew  great,  and  were  first  to  be  paid,  they  would  be  only  paid,  and  nothing 
would  be  left  to  satisfy  the  annual  payments.  Suppose  thwe  is  a  surplus,  and  no 
deficiency,  must  it  lie  dead  for  fear  di  future  deficiencies  1  there  is  a  clause  to  mi^e 
good  the  deficiency  only  that  sh^  arise  by  the  dtv  ixikmg  from  the  fuiid  the  £2000  a 
year,  and  therefore  the  act  having  a  deficiency  also  in  the  clause  in  dispute  directly 
under  consideration,  and  not  making  any  provision  for  it,  is  a  strong  inducem.ait  to 
think  it  designed  to  supply  no  other  deficiency. 

Master  of  the  Rolls.  This  is  a  very  plain  case,  and  the  defendants  rely  on  one  word 
to  subvert  the  Bcope  of  the  whole  act ;  the  design  of  the  act  was  to  make  the  creditors 
some  satisfaction  but  the  act  had  a  regard  to  the  city  too,  as  well  as  to  the  credittus, 
£8000  a  year  is  provided  out  of  the  city  lands,  the  rent  of  the  convex  lights,  and  tha 
subject  in  general  is  chained,  by  a  duty  on  coals  imported,  to  be  paid  by  freemen,  or 
not ;  this  debt  afiected  the  whole  real  ond^rsonal  estate  of  the  city,  and  for  the  honour 
and  carrying  on  the  government  of  it,  the  act  gives  the  city  the  relief  therein  m^tkmed. 
The  act  says,  that  For  and  towards  raising  a  perpetual  fund,  &c.,  and  [105]  then  conae 
the  ^hth  clause ;  the  end  of  wliich  I  think  very  material,  though  it  has  not  been 
taken  notice  of,  after  laying  a  duty  on  coals,  it  goes  on  {All  sums  of  m<mey  as  part  of 
the  said  fund  shall  be  paid  into  the  receipt  of  the  chamber,  and  are  hereby  appropriated 
for  the  raising  the  said  fund,  and  applied  towards  the  discharge  of  the  said  dd)t)  and 
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then  comes      clause  the  defendants  rely  on,  which  is  a  very  necessary  clause,  and  says, 
that  though  there  is  a  deficiency,  there  shall  be  a  payment  pro  rata  ;  the  act  had  before 
i    said  that  ul  ahould  be  appropriated,  and  the  word  (only)  tho'  we  could  ^ve  no  account 
of  it>  is  not  sufficient  to  orertum  the  tenor  of  the  act,  but  it  might  be  inserted  for  this 
maon,  here  are  particular  branchee  of  the  city  charged  with  a  rent^harge,  and  the 
▼ord  might  be  added  to  indemnify  the  city,  and  to  prevent  their  being  accountable 
I    for,  or  ^eir  rerenuee  burth^ied  with  more  than  annuities  of  four  per  cent.,  otherwise  I 
I    cumot  account  for  it ;  as  to  die  twenty-third  clause  that  relates  to  the  £2000  a  year,  I 
take  it  to  be  veij  plain  that  a  surdus  in  any  of  those  years  was  to  make  good  a  deficiency 
ol  the  others,  mim  the  words  (during  the  v)hoU  seven  wars),  and  this  will  determine 
the  question,  for  as  the  act  plainly  expresses  its^  as  to  uiis  case,  it  is  a  |Jain  indication 
ri  the  intention  of  the  Lesislature  that  it  should  be  so  in  every  other,  it  is  the  common 
cue  of  a  rent-charge  on  lands,  if  any  bad  years  happen  the  grantee  may  distrain  for 
all  the  arrears  in  better  years. 

Lord  Chief  Justice.  I  am  of  the  same  opinion  with  the  Master  of  the  Eolls,  and 
the  whole  tenor  of  the  act  leaves  no  room  for  doubt.  Here  is  a  perpetual  provision 
made  for  a  debt,  a  perpetual  fund  appropriated,  to  be  considered,  as  the  Master  of  the 
BoUs  says,  as  a  rent-charge,  where  all  the  arrears  are  to  be  satisfied.  The  whole 
difficulty  arises  from  the  word  onZy,  which  is  not  to  control  the  rest  of  the  act,  but  I 
think  may  be  inswted  to  a  good  intent.  Here  was  an  annual  fund  established,  and  an 
annual  payment,  and  therefore  this  word  mi^t  be  added  to  prevent  any  doubt  whether 
the  arrean,  if  any,  or  the  annual  payments,  should  be  first  satisfied ;  and  reason  and 
joitice  is  very  dear  for  tJie  pluntin,  and  there  is  no  danger  of  confusion,  because  the 
leccnmtB  are  annually  stated,  and  the  arrears  are  always  assigned  with  the  capital. 

Lord  Chancellor.  The  plaintiff  hath  no  reason  to  olame  the  defendants  tor  laying 
this  case  before  the  Court,  since,  as  trustees,  they  ought  to  have  the  direction  of  it. 
Ihe  surplus  that  has,  ^nd  may  arise  from  this  fund,  would  be  a  great  ease  to  the  city, 
towards  the  payment  of  the  £6000  a  year  they  are  charged  [106]  with,  when  the  duties 
on  coals  expire ;  and  the  plaintifi  ought  to  thank  the  city  for  their  frugal  management 
of  these  revenues,  whereby  this  overplus  is  occasioned.  The  right  arises  from  the  act, 
the  meaning  of  which,  taken  to^gether  is,  that  the  city  being  greatly  indebted  and 
insdrent,  (he  old  debt  is  extinguished,  and  a  new  debt  created,  of  interest  of  four  per 
ant.  annually  for  the  oki  dd}t  for  ever ;  for  the  payment  of  which  £8000  per  annum 
a  chafed  on  the  city  lands,  and  the  others  are  new  duties.  AH  which  annual  pay- 
ments, dc,  are  appropriated  to  this,  and  no  oUier  use ;  if  any  deficiency,  it  must  be 
Eobmitted  to,  and  is  to  be  made  up  by  a  surplus,  if  any  should  happen  hereafter.  And 
the  word  only  was  necessarily  inserted,  otherwise  the  first  due  would  be  first  paid, 
and  so  the  fund  of  this  year  would  have  been  appUed  to  the  arrear  of  the  year  before  ; 
to  prermt  which,  the  mterest  is  directed  to  be  paid  annually ;  and  this  is  a  direct, 
piam,  and  easy  construction  of  the  act.  Be  it  therefore  decreed,  that  the  annual 
nrdusaes  arising  out  of  the  fund  for  the  payment  of  four  per  cent,  interest  are  to  be 
v^ied  to  make  good  the  deficiencies  that  have  been  in  any  precedent  years,  and  the 
Jiaindfi  and,  <£c,  are  to  be  paid  in  proportion. 


Case  67.— MUNBS  versus  GOMBCiERA.  [1729.] 

In  Courts  Lord  Chanedlor.  Eodem  die. 

See  ant  Gas.  S9  ;  post,  Cas.  70. 

Mr.  Lulwych  for  the  plaintiff.  We  are  to  shew  cause  to  your  Lordship  why  these 
nits  oi  error  should  not  be  superseded.  This  is  the  first  motion  ever  was  made  of 
thia  kind,  and  I  do  not  know  that  it  has  been  ever  determined  that  a  writ  of  error 
■hoald  be  superseded,  lest  the  defendant  in  the  Exchequer  Chamber  lose  the  benefit 
of  a  rdease  ca  errors,  or  that  if  a  rdease  should  de  pleaded  there,  that  Court  could  not 
^  it.  They  say  further,  that  tJie  plaintiff  agreed  not  to  bring  writs  of  error,  but  there 
VIS  no  cause  in  this  Court,  nor  was  this  agreonent  made  an  order  of  this  Court ;  thai 
iulMd,  if  the  i^aintiff  had  brought  these  writs,  an  attachment  would  have  issued 
a^inst  him  for  his  contempt :  but  we  swear  we  made  no  such  agreement,  and  this 
Coort  will  not  take  notice  of  extrajudicial  i^reements,  they  might  as  well  move  to 
actions,  on  supposed  agreonents  not  to  bring  them ;  no,  the  party  must  defend 

a  T.— 10* 
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himself  as  well  as  lie  can,  or  bring  his  action  on  the  promise  ;  besides,  the  defendant 
proceeded  so  far  on  these  writs,  that  he  insisted  on  bail,  and  made  them  justify  in  open 


Mr.  Wills.  The  counsel  for  the  defendant  have  assigned  tw^o  reasons  why  these 
writs  of  error  should  be  superseded ;  first,  because  [107]  th©  plaintiff  gave  releases 
of  error ;  but  this  is  of  no  weight :  they  allow  it  would  not  be  of  any,  if  the  writs  were 
returnable  into  any  other  Court  than  the  Exchequer  Chamber  ;  but  since  the  statute 
gives  them  a  power  to  examine  the  judgment,  if  a  release  is  pleaded,  it  is  a  neoeflBaiy 
consequence  that  they  can  ti^  it,  or  at  leaat,  your  Lordship,  on  this  motion,  will  not 
determine  whether  they  can  or  no.  Secondly,  because  the  plaintiff  agreed  not  to  bring 
writs  of  error,  which  indeed  would  have  oeen  a  reasonable  cause,  if  the  defendant 
had  immediately  applied  to  your  Lordship,  and  the  agreement  hod  been  uncontro- 
verted ;  but  he  insisted  on  bail  in  B.  R.  which  is  an  admittance  of  our  having  a  right 
to  bring  these  writs,  and  he  is  now  safe  and  sure  of  his  money  at  all  events. 

Mr.  Strange.  Two  for  the  defendant  swear,  there  was  an  agreement  not  to  bring 
writs  of  error ;  and  three  on  our  side  swear  there  was  no  such  agreement ;  and  a  writ 
of  error  may  be  brought,  notwithstanding  an  agreement  to  the  contrary,  unless  it 
is  made  a  rule  of  Court,  and  a  release  of  errors  is  widely  difierent  from  an  agreement 
not  to  bring  error,  and  is  only  to  secure  the  party  from  any  niceties  ]  and  they  allow 
this  would  not  be  a  sufficient  foundation  to  move  to  supersede  these  writs,  if  they  were 
returnable  into  B.  B.  but  that  it  is  because  they  are  returnable  into  the  Exchequer 
Chamber,  which  cannot  try  a  matter  of  fact ;  but  that  is  not  true  :  indeed  error  in 
fact  does  not  lie  there  by  the  statute,  because  the  party  may  bring  a  writ  of  error  in 
fact  coram  vobis  in  £.  R.  In  Temple  and  Ullock's  case,  1  Sid.  257,  Cas.  1,  a  release 
of  errors  was  pleaded,  and  they  went  to  trial  on  it ;  and  there  would  otherwise  be  a 
failure  of  justice,  but  if  we  should  allow  all  they  say,  the  defendant's  proceedings  on 
the  bail  have  authenticated  these  writs. 

Lord  Chancellor.  There  was  no  necessi^  to  erect  a  new  judicature  for  error  in 
fact,  for  the  reason  given  by  Mr.  Strange  :  hut  if  a  matter  of  fact  in  the  Exchequer 
Chamber  is  pleaded  in  bar  to  a  writ  of  error,  and  is  put  in  issue,  they  can  try  it  as  a 
necessary  incident ;  and  I  remember  one  of  the  Barons  told  me  that  a  fact  being 
pleaded  in  bar  to  a  writ  of  error,  the  Exchequer  Chamber  resolved  to  have  tried  it, 
if  the  parties  had  not  come  to  an  agreement.   Let  it  be  spoke  to  again  on  Friday  next 

POB]  Case  68  — Sir  Brook  Biudgbs  versus  Hales  &  al'.  [1729.] 
At  the  Lord  Chancellor's  house.  Lord  Chancellor.    Eodem  die. 

Mr.  Solicitor  General  for  the  plaintiff.  Mr.  Brook  Bridges,  the  grand-father  of 
the  plaintiff,  on  the  marria^  of  his  son  Brook,  settled  lands  in  trust  to  the  use  of  him- 
self for  life,  remainder  to  his  son  Brook  for  life,  with  a  power  to  trustees  to  raise  £3000 
a-piece  for  younger  children ;  and  by  another  settlement,  a  term  of  five  hundred  years 
is  limited  to  trustees  for  the  same  purposes,  with  several  rraaainders  over,  according 
to  the  usual  form  of  marriage  settlements ;  with  a  renudnder  to  the  grand-father 
in  fee.  Brook  Bridges  the  grand-father  dies,  and  Brook  Bridges  the  son,  afterwards 
Sir  Brook  Bridges,  having  two  children.  Sir  Brook  Bridges  the  plaintiff,  now  about 
twenty  years  of  age,  and  the  defendant  Margaret,  now  about  oxteen  years  old,  made 
his  will,  inter  aV,  in  these  words  ; 

'  I  give  and  bequeath  to  my  daughter  Margaret  £20,000,  to  be  paid  her  by  my 
'  executor,  at  eighteen  years  of  age,  or  marriage ;  and  I  desire  that  my  son  and  daughter 
'  may  be  under  the  care  and  direction  of  Sir  ThoTnas  Bales,  and  Mr.  Hales.'  (Swinb. 

*  part  3,  sect.  12,  n.  6.)   And  then  the  will  goes  on,  *  and  all  my  debts,  demands,  and 

*  funeral  expences  being  first  paid  and  satisfied,  I  give  and  bequeath  the  remainder 

*  of  my  personal  estate,  vie.  all  my  stock  in  the  Bank,  South  Sea,  East  India,  and 

*  Million  Bank  stock,  and  South  Sea  annuities,  to  my  son  Brook  Bridges,  whom  I 
•nominate  and  appoint  sole  executor  of  this  my  last  will  and  testament.' 

And  the  first  question  in  this  cause  is.  Whether  Margaret,  the  daughter,  is  entitled 
to  the  £20,000  only,  or  to  the  £3000  also,  provided  for  her  by  the  settlement  %  and  by 
the  fixed  rules  of  this  Court,  if  the  father  devises  to  his  daughter  a  portion  equal, 
or  greater  than  a  sum  she  is  intitled  to  by  settlement  out  of  his  lands,  this  shall  be 
taken  as  a  satisfaction  for  the  portion,  and  ^e  shall  only  have  her  election,  and  it 
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was  80  adjudged  by  Lord  Harcourt,  in  the  case  of  Copley  and  Copley  ;  there  the  daufxhter 
under  the  settlement  of  the  grand  father  was  intitled  to  £5000,  and  under  the  settle- 
ment of  her  father  to  £8000,  and  her  father  also  by  will  devised  to  her  £8000  without 
saying  it  was  to  go  in  satisfaction  of  the  portion  she  was  intitled  to  by  the  settlement ; 
but  the  Court  decreed,  that  the  daughter  might  make  her  election,  but  that  she  was 
I  entitled  to  only  one  £8000.  And  our  case  does  not  rest  singly  on  the  general  rule 
d  the  Court,  but  the  settlement  also  shews  it  to  be  the  design  of  the  parties,  in  which 
tlum  is  a  proviso,  that  the  said  portion  shall  not  be  raised,  it  the  daughter  is  preferred 
en  her  marriage  by  [109}  the  father,  in  his  life-time,  with  an  equal  fortune ;  or  if  he 
gave  her  a  less,  only  aa  much  was  to  be  raised  aa  would  serve  to  make  it  up.  And  tho' 
she  was  not  marrud  in  his  life-time,  yet  he  leaves  her  £20,000  by  will,  myable  at 
marriage,  or  eighteen,  so  that  the  parties  to  the  settlement  designed  she  should  not  have 
this  provision,  if  the  father  made  her  otherwise  as  good,  and  he  had  this  settlement 


The  next  question  is  as  to  the  remainder,  which  the  defendant  Margaret  says, 
is  restrained  by  the  viz.  and  that  the  plaintiff  can  take  no  more  than  is  there  mentioned, 
and  that  she  is  intitled  to  a  moiety  of  the  residue  by  the  statute  of  distribution.  But 
the  viz.  is  only  to  enumerate  the  chief  parts  of  hia  jwraonal  estate,  and  not  to  exclude 
him  from  the  rest,  or  if  the  vie.  should  occauon  any,  to  remove  all  doubts,  the  testator 
has  made  him  sole  executor,  whereby  all  the  remainder  will  belong  to  him  as  such, 
or  if  it  be  taken  as  a  specific  legacy,  why  then  the  remainder  muat  go  to  pay  the  £20,000, 
and  nothing  will  be  left  to  be  distributed. 

And  we  think  Sir  Thomas  Hales  and  Mr.  Hales,  by  the  words  of  the  will,  are 
a{^inted  guardians  to  the  children,  for  otherwise  they  cannot  be  under  their  care 
aiod  direction,  but  they  are  unwilling  to  act  without  the  direction  of  the  Court. 

Mr.  Rider.  The  case  of  Thomas  and  KemisK  2  Vern.  348,  is  an  authority  in  point, 
that  the  devise  to  the  daughter  shall  be  taken  as  a  satisfaction  of  £3000  portion  chafed 
on  the  lands.    (2  Vern.  256,  258.) 

As  to  the  second  point  a  viz.  may  explain,  but  cannot  restrain  the  words  which  went 
before,  as  an  habendum  in  a  deed  must  not  destroy  the  premisses,  because  it  is  only 
to  explain  or  illustrate ;  indeed  where  the  premisses  are  in  general  words,  the  habendum 
may  restrain,  because  all  are  included  in  the  general  words.  In  the  case  of  Stukely 
and  BuUer,  Hob.  168,  a  grant  was  made  of  all  his  woods  growing  on  the  manor  of  d;e,, 
viz.  of  such  particular  woods,  the  viz.  was  held  void,  because  it  restrained  the  general 
words ;  besides  the  words,  as  the  defendant  would  construe  them,  would  not  be  sense, 
for  then  they  would  be  as  much  as  if  he  had  said,  All  the  remainder  of  my  South  Sea, 
Bank  stock,  Sc.,  whereas  he  had  not  before  devised  any  of  those  stocks,  And  if 
th^  are  to  stand  in  the  room  of  the  general  word  remainder,  then  it  is  a  specific  legacy, 
and  the  debts  and  legacies  are  to  be  paid  out  first  of  the  other  personal  estate. 

[110]  ^T.  Attorney  General  for  the  defendant  Margaret  The  first  question  is, 
Whither  this  devise  shall  be  construed  as  a  satisfaction  ?  though  the  general  doctrine 
of  the  Court  is  against  double  portions,  yet  outs  differs  greatly  from  the  common  cases, 
the  poitbns  here  are  to  arise  from  different  funds,  and  are  given  by  different  persons, 
one  ii  to  issue  out  of  lands,  the  other  out  of  personal  estate,  the  one  is  charged  by  the 
grand-father,  the  other  is  given  by  the  father ;  it  is  unreasonable  to  suppose  the  same 
person  designed  to  give  a  double  portion,  but  not  that  the  father  designed  to  add  to 
the  fortune  of  his  daughter  settled  on  her  by  her  grand-father.  And  the  proviso  is 
tied  up  to  a  daughter  married  in  the  life-time  of  the  father. 

The  next  question  relates  to  the  remainder,  which  must  be  confined  to  the  par- 
tinilara  mentioned,  and  the  general  words  are  explained  by  the  subsequent,  and  it 
i>  the  jmper  office  of  a  r».  to  explain  and  restrain  general  words,  it  must  not  indeed 
be  repugnant  to  and  destroy  them,  he  does  not  say  all  the  remainder,  and  so  the 
<^hter  Margaret  will  be  mtitled  to  a  moiety  under  the  statute,  notwithstanding 
the  son  is  made  executor :  and  the  testator's  intention  was,  that  the  debts  and  funerals 
HKHtld  be  paid  out  of  his  legacy. 

.  He  £20,000  is  to  be  paid  to  the  daughter  at  eighteen,  or  marriage,  and  though 
•ntmst  generally  is  not  to  commence  till  the  time  of  payment,  yet  where  a  portion  is 
med  to  a  child  not  otherwise  provided  for,  she  is  intitled  to  interest  from  the  time 
«  her  father's  death. 

_  iff.  iMiwych.  I  shall  make  but  one  observation  on  the  first  point,  that  the  portion 
■  Mt  ehaiged  on  the  estate  of  the  father,  but  of  the  grand-father,  for  the  father  had 
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only  an  estate  for  life,  and  the  remainder  in  fee  was  limited  to  the  grand  father,  but 
in  Copleif's  caae  the  inheritance  was  charged,  but  here  one  devises  £20,000  to  his 
daughter,  none  of  whose  estate  was  charged  with  her  portion,  or  liable  to  pay  the  same, 
and  therefore  the  devise  cannot  be  suppcwed  to  be  intended  as  a  satisfaction. 

Where  a  child  has  no  provision,  though  her  portion  is  made  payable  at  eighteen, 
or  marriage,  she  shall  have  maintenance  in  the  mean  time,  because  it  cannot  be  sup- 
posed the  father  designed  otherwise.  And  I  have  known  interest  decreed  to  be  paid 
from  the  death  of  the  testator  for  a  legacy  to  a  younger  son,  payable  at  a  future  day. 
though  he  was  otherwise  provided  for. 

[Ill]  Mr.  Solicitor  General's  Bepltf.  The  general  rule  is.  that  no  interest  is  due 
on  a  legacy  payable  at  a  future  da^ ;  and  even  in  case  of  an  unprovided  child  the  in- 
terest is  not  given,  but  only  a  provisioa  or  mtuntenance,  as  was  adjudged  by  the  House 
of  Lords,  the  13th  of  Maif  1728,  in  the  caae  of  Glegg  and  Glegg.  By  marriage  articke, 
a  term  of  two  himdred  years  was  agreed  to  be  umited  to  trustees  in  trust,  to  raise 
£3000  for  daughters  portions,  with  such  maintenance  as  should  be  thought  fit  (see 
ant.  Cas.  64) ;  and  after,  by  a  settlement  made  in  pursuance  of  these  artides,  a  term 
of  two  hundred  yeats  was  limited  to  trustees,  by  sale  or  mortgage,  or  by  the  rents  till 
sale,  to  raise  portions  for  daughters ;  if  but  one,  £3000  to  be  paid  at  twenty-one  or 
marriage,  if  more  than  one,  (fx.,  and  in  trust  out  of  the  rente  and  profits  in  the  mean 
time,  to  raise  such  yearly  sums  for  maintenance  as  the  trustees  should  judge  con- 
venient, not  exceeding  the  interest  of  the  portions  at  five  per  cent,  there  was  cmly 
one  daughter,  and  the  trustees  thought  proper  to  allow  her  £150  a  year,  which  was 
the  whole  interest,  for  her  muntenuioe.  And  the  Master  of  the  Molls  decreed  her 
to  be  paid  such  maintenance,  but  the  House  of  Lords  thought  proper  to  reduce  it  to 
£100  a  year,  but  here  is  no  power  lodged  in  trustees. 

As  to  the  first  point,  the  case  of  Copley  and  Copley  was  decreed  after  great  debate : 
there  the  grand-father  charged  the  estate,  which  he  settled  on  the  marriage  of  his  son, 
with  the  payment  of  £5000  for  daughters  portions ;  and  the  father,  on  the  marriage 
of  a  second  wife,  charged  other  lands  with  the  payment  of  £8000  to  daughters ;  he 
had  but  one  daughter,  to  whom  he  afterwards  devised  £8000.  By  the  second  settle- 
ment he  provided  £8000  for  daughters  generally,  without  taking  notice  of  the  £5000. 
and  then  he  devised  away  his  estate  to  a  stranger,  chargeable  witji  £8000.  In  that 
caae  the  portions  moved  horn  different  ancestors,  and  were  payable  at  different  times ; 
by  the  settlement,  at  twenty-one,  or  marriage ;  by  the  will,  at  eighteen,  or  marriage : 
there  the  daughter  was  disinherited,  yet  Lord  Harcourt  decreed,  that  the  first  £8000 
should  be  taken  as  a  satisfaction  for  the  £5000,  and  the  last  £8000  for  the  first  £8000, 
but  gave  the  daughter  her  election.  (1  Chan.  Cas.  310 ;  Nek  Fol.  Bep.  in  Cane  290, 
294  ;  2  Vern.  115,  110,  177,  258,  298,  478,  498,  505,  555.  255,  439,  484;  2  Ventr. 
348  ;  Pyne's  Case  ;  Nels.  8vo  Eep.  in  Cane.  38.) 

Lord  Chancellor.  The  daughter,  from  the  death  of  her  father,  till  the  legacy  is 
payable,  is  intitled  to  maintenance.  (2  Vern.  517;  Nels.  8to  Hep.  in  Cane  101.) 
As  to  all  the  remainder,  the  Court  declares  it  belongs  to  the  plaintiff  Sir  Brook  fidget, 
and  that  the  will  sufficiently  declares  Sir  Thomas  Hales  and  his  son  guardians,  and 
they  being  unwilling  to  meddle  with  the  estate,  a  receiver  must  be  appointed  by  the 
Master.  (1  Chan.  Caa.  60,  249.])  But  I  shall  make  no  decree  as  to  the  first  point, 
but  leave  it  undetermined  0.12]  till  the  daughter  comes  of  age,  because  here  are  several 
settlements,  and  it  does  not  appear  whether  she  is  intitled  to  any,  or  what  fortime, 
by  them ;  or  whether  the  portions  were  only  to  be  raised,  in  case  uiere  was  a  yoimger 
son  and  daughter. 

iV.  B.  The  Court  afterwards  allowed  a  maintenance  to  Lady  Coverley^s  daughtera, 
till  their  portions  became  payable  at  twenty-one,  or  marriage,  whic^  were  chaiged  on 
the  real  estate 

Case  69.— Allen  versus  Allen. 

At  the  ChanceUoT^s  house.  Lord  Chancellor.   Eodem  die.  | 

Mr.  SdicitoT'Oenerai  for  (he  plaintiff.  Mr.  Allen  made  his  will,  and  thereby  ! 
devised,  inter  al\  to  the  defendant  his  wife,  all  his  furniture,  jewels,  linen,  chariot,  | 
and  coach  and  horses,  and  all  his  plate.  And  this  bill  is  brought  against  her  by  the  i 
heir  of  the  testator.  By  this  will  sne  claims  all  the  horses  on  his  esteto  at  Baihadoes ;  j 
whereas  the  testator  only  meant  the  horses  used  with  the  coach  and  chariot ;  and  under 
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himiture,  she  wottid  comprehend  the  marble  slabs  and  chimney-piecee,  which  m 
London  are  considered  as  the  furniture  of  the  tenant,  and  are  removeable  by  them, 
but  things  fixed  to  the  &eehold  are  not  to  be  given  to  the  devisee  in  disfavour  of  the 
heir.  She  also  claims  the  wine,  coals,  and  stacks  of  hay,  and  brewing  vessels,  and 
ucture^  glasses,  prints,  and  books  in  her  own  closet ;  and  under  jewels  and  plate,  she 
tays  chum  to  his  watch,  pistols,  and  gold-headed  cane ;  whereas  these  words  are  not 
to  be  extended  beyond  their  common  meaning. 

The  council  for  the  defendant  ai^gued.  That  the  pictures  and  prints  being  used  as 
furniture,  would  pass  by  that  word,  and  that  marble  chimney-pieces  and  glares  were 
oniaiuents  every  day  taken  down  by  tmants,  and  also  upon  executions ;  and  that  if 
she  could  not  take  down  the  marble  chimney-pieces  in  the  house  in  the  country, 
which  belonged  to  the  heir,  yet  that  she  might  take  down  the  marble  chimney-pieces 
and  slabs  in  his  house  in  town,  which  would  otherwise  belong  to  his  executors,  and 
vhich  they,  as  tenants,  might  take  down ;  that  brewing-vessels  were  as  proper 
faniiture  for  the  brew-house,  as  kitchen  furniture  for  a  kitchen  ;  that  watches  would 
pssB  either  as  plate  or  jewels,  and  that  a  gold-headed  cane  was  plate. 

[113]  ChanceUar.  By  the  word  furniture,  the  defendant  is  not  intitled  to 
the  marble  slabs,  or  chimney-pieces,  or  any  thing  fixed  to  the  freehold,  in  the  house 
in  the  country,  on  the  testator's  own  estate ;  and  glasses  in  pannels  are  to  be  considered 
as  part  of  the  freehold,  but  not  if  they  are  screwM  in ;  and  there  is  a  great  diSerence 
between  the  heir  and  deriaee,  or  the  executor  and  devisee,  and  a  landlord  and  tenant. 
Books  aie  not  futniture ;  and  the  watch  and  gold-headed  cane  will  not  pass  either  as 
jeveb  or  plate.   (Fbst.  Cas.  117 ;  2  Yem.  612,  638.  608 ;  Swinb.  part  7.  sect.  10,  n.  8.) 

Friday,  January  the  Slst  [1729]. 
Case  70.— MuNBS  and  Qomecqia. 

In  Court,  Lord  Chancellor. 

See  ant.  Cas.  59,  Cas.  67. 

Mr.  Attorney  Uenerat  for  ^  defendant.  The  case  in  1  Sid.  267,  Cas.  1,  is  wrong 
reported,  and  I  have  examined  ^e  record,  and  it  is  a  writ  of  error  brought  in  B.  B.  of  a 
judgment  in  C.  B.  17  Ca.  2,  and  it  ia  so  reported  in  1  Keb.  904. 

Lord  Chancellor.  It  is  a  jest  to  say,  since  the  statute  gives  the  Exchequer  Chamber 
a  power  to  examine  the  judgment  on'a  writ  of  error,  that  they  cannot  try  any  plea  in 
bar ;  they  may  direct  a  venire  fac  for  the  jury  to  appear  before  them,  and  try  it  them- 
selves ;  however,  on  this  motion,  I  shall  not  determine  whether  they  can  or  no.  So 
let  the  order  be  discharged. 

Monday,  February  the  3d  [1729]. 
Case  71.— CoLHER  venue  Colmer,  &  al*. 
In  Court,  Lord  Chancellor. 
See  post,  Cas.  74. 

Mr.  Attorney  General  for  the  jjlaintiff.  Mrs.  Colmer,  the  plaintiff,  the  widow 
frf  Mr.  Minter,  being  intitled  to  a  third  part  of  his  personal  estate,  on  a  treaty  of  mar- 
riage with  the  defendant  Thomas  Colmer,  articles)  oi  agreement  were  entered  into, 
whereby  it  was  covenanted  and  agreed,  that  £4000,  part  of  her  said  share,  should  be 
Iwlged  m  tiie  hands  of  her  trustees  in  trust,  to  pay  the  interest  thereof  to  the  plaintiff 
for  life,  for  her  sole  and  separate  use,  and  [11^  if  she  died  before  her  intended  husband, 
thm  to  pay  the  principal  to  such  uses,  and  to  such  persons,  as  she,  by  deed  or  will, 
fltooU  direct  and  appoint ;  and  for  want  of  such  appointment,  to  the  husband ;  but 
if  the  husband  died  first,  to  pay  the  principal  to  her.  And  as  to  the  £8000  residue 
of  the  said  third  part,  the  husband,  during  bis  life,  was  to  have  the  sole  management 
thereof  in  trade ;  but  if  he  died  before  the  plaintiff,  leaving  no  issue,  or  if  the  issue 
^  in  her  life-tune,  his  heirs,  or  eiecutoi-s,  within  twelve  months  after  his  death, 
hereto  pay  the  same  to  her  ;  or  if  he  died  first,  leaving  issue,  the  £8000  was  to  he  paid 
to  trustees  in  trust,  to  pay  the  interest  to  the  plaintiff  for  Hfe,  and  after  her  death,  in 
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trust,  to  pay  the  principal  to  and  among  the  children,  as  Bbe  should  appoint ;  and 
for  want  of  such  appointment,  to  pay  it  among  them  equally ;  but  if  she  died  first, 
leaving  issue,  then  to  pay  the  principal,  after  the  husband's  death,  to  and  among  such 
children  as  he  should  appoint,  and  for  want  of  such  appointment,  to  the  children  equally ; 
but  if  f^he  plaintiff  died  first,  leaving  no  issue,  or  if  they  died  in  the  husband's  liw-time, 
the  £8000  was  to  be  the  husband's.   The  marriage  was  had,  and  the  plaintifi  bong 
dissatisfied  with  these  articles,  which  were  prepared,  and  brou^t  to  her  ready  ingnesed 
to  be  signed  by  the  defendant  t^e  husband,  she  prevailed  upon  him,  after  the  maniage, 
to  execute  other  articles,  by  which  the  £4000,  which  by  the  first  articles  was  to  ma  over 
to  the  husband,  in  case  the  wife  died  first  witJiout  any  appointment,  was  Umitedto  her 
children  by  her  former  husband,  and  the  £8000  was  also  to  go  over  to  them,  and  not 
to  the  husband,  in  case  the  wife  died  without  issue,  or  the  issue  died  in  the  husband's  life- 
time.  And  the  husband  also  covenanted  to  settle  £4000  out  of  his  own  estate  in  trust, 
in  case  the  wife  survived  him,  to  pay  the  interest  to  her  for  life,  and  after  her  decease  to 
pay  the  principal,  as  she  should  appoint,  and  for  want  of  such  appointment,  to  their 
children  ;  but  if  he  survived,  in  trust  to  pay  the  principal  to  him,  or  to  his  appointment : 
and  he  also  covenanted,  to  leave  her  all  the  diamonds  and  jewels  which  were  in  her  u» 
or  wear  during  the  coverture,  and  that  if  he  survived  her,  she  might  dispose  by  will 
of  all  the  plate  she  had  before  marriage :  and  it  was  fur^er  covenanted,  tnat  nothing 
in  those  articles  should  extend  to  bar  her  of  dower,  or  of  any  part  of  his  penoiiu 
estate  she  was  intitled  to  by  the  custom  of  the  city  of  London,  or  by  the  statute  ot  dis- 
tributions.  For  some  time  they  agreed  very  well,  but  several  quarreb  arising  about 
her  children  by  her  first  husband,  whose  portions  the  defendant  was  desirous  to  get 
into  his  hands,  he  treated  her  with  great  incivility  and  cruelty,  denied  her  children 
and  acquaintance  admittance  to  her,  gave  the  management  of  his  family  to  a  footman, 
encouraged  the  servants  to  insult  her,  and  at  length  withdrew  himself  privately,  and 
of  the  sudden  from  his  house  and  family,  imknown  to  his  wife,  and  she  hearing  he  was 
gone  to  Portsmouth,  [115]  followed  him,  where  finding  he  was  gone  on  board  a  vessel, 
she  hired  a  hoy  to  carry  her  to  the  ship,  and  when  the  husband  saw  her  coming,  he 
persuaded  the  captain  to  cut  his  cables,  tmd  set  sail,  so  that  she  could  not  come  up  tohim, 
upon  which  she  returned  to  London.,  but  in  the  mean  time,  the  other  defendants  had 
entered  her  dwelling  house,  and  denied  her  admittance,  and  had  contrived  to  have  tiie 
servants  she  left  in  the  house  arrested  in  sham  actions,  upon  which  she  was  forced  to 
lie  with  a  friend,  they  took  possession  of  every  thing,  even  of  her  wearing  apparel  and 
jewels,  and  of  the  plate  that  was  her  former  husband's,  under  colour  of  a  deed  of  trust, 
and  letter  of  attorney  executed  to  them  by  the  husband,  who  in  order  to  deprive  hat 
of  a  subsistence,  made  an  assignment  to  them  of  all  liis  debts,  goods,  and  personal  estate 
whatsoever :  and  also,  of  all  his  real  estate,  which  is  about  MOO  a  year  in  possessioD, 
and  £700  a  year  in  expectancy  after  his  mother's  death.    Upon  this  the  plaintiff  brought 
her  bill  agaLost  her  husband,  and  his  said  trustees,  for  a  discovery,  and  a  maintenance 
out  of  the  estate  of  her  husband,  and  that  he  might  be  compelled  to  give  security  to 
settle  the  £8000  and  £4000  according  to  the  utioles,  and  that  the  trustees  midit  restore 
the  plate  they  had  taken  away.   It  is  proper  in  this  case,  my  1<mr1,  to  sue  here  for  s  main- 
tenance, and  not  in  the  s|nritual  Court,  because  there  was  no  separation  of  the  wife  from 
the  husband,  and  it  is  as  reasonable  that  the  wife  should  have  a  provision,  where  the 
husband  deserts  and  forsakes  her,  as  where  through  his  cruelty,  he  forces  her  to  forsake 
hira  and  run  away.    And  there  are  several  prewdents.  where  this  Court  has  allowed 
the  wife  a  maintenance,  on  the  circumstances  of  her  case,  as  Oxenden  versus  Oxendett, 
2  Vem.  493,  and  Williams  and  Callow,  2  Vem.  752,  and  the  present  is  as  strong,  or 
stronger  than  those  cases,  the  portion  here  is  much  greater,  and  it  is  unreasonable 
he  should  go  away  with  such  a  fortune,  and  not  give  the  wife  a  maintenance,  but  tho 
defendants  say,  she  has  £4000  separate  estate,  but  this  is  reduced  to  £2400  by  a  kiss 
from  the  fall  of  South  Sea  stock  in  the  year  1 720,  which  does  not  bring  in  above  a  hundred 
and  thirteen  pounds  a  year,  nor  is  this  an  adequate  provision  for  so  great  a  fortune, 
and  was  designed  only  in  nature  of  pin-money,  whilst  they  lived  and  cohabited  together, 
and  not  as  a  maintenance  for  her,  if  they  lived  asunder.   We  hope  your  Lordship  will 
likewise  give  some  directions  for  securing  the  £8000  and  £4000  which  belong  to  her 
by  the  articles,  on  the  contingencies  therein  mentioned. 

Mr.  Solicilor  Gmeral.  The  chief  end  of  this  bill  is  for  an  allowance,  during  the 
absence  of  the  husband,  who  has  no  ground  of  complaint  against  the  wife ;  and  yet, 
though  he  received  so  large  a  jKirtion  with  her.  he  leaves  her  without  any  cause,  without 
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your  Lordship  to  compel  the  truBtees  to  do  that  which  the  husband  himself  ought  to  do, 
to  afiord  her  a  proper  and  convenieoit  maintenance  :  and  our  case  is  much  stronger 
than  either  of  the  cases  that  have  been  mentioned  in  Mr.  Venwns  reports,  in  Oxendeti's 
case,  the  wife  left  the  husband  for  his  cruelty  and  ill  usage,  of  which  she  was  not  a  proper 
and  impartial  judge,  but  here  the  husband  leaves  the  wife,  she  foUows  him,  and  ha 
makes  die  ship  cut  her  cables  to  hindw  her  from  seeing  him,  so  that  in  our  case  the 
separation  is  certainly  the  act  of  the  husband,  and  he  deserts  her.  In  Oxendm's  case 
£6000  part  of  the  wife's  fortune  was  lodged  in  trustees  hands,  so  here  the  £8000  part 
(A  the  plaintiff's  fortune  is  in  trustees  hands  too,  and  the  husband  by  this. contrivance, 
without  designing  it,  has  undoubtedly  ^ven  this  Court  a  jurisdiction.  But  they  say, 
they  are  not  trustees  for  us,  so  it  was  said  in  Oxendm's  case,  as  to  the  £6000,  the  £8000 
is  blended  with  the  rest  of  the  estate,  the  trustees  are  seized  to  his  use  of  this  part,  with 
the  rest  of  the  estate,  during  his  life,  but  after  his  decease  in  trust  for  us,  the  Court  in 
those  cases  thought  it  reasonable  the  wife  should  hare  a  maintenance  out  of  wliat 
had  been  once  her  own  estate ;  they  say,  the  husband  has  remitted  us  £50,  which  is  a 
Btrong  evidence  he  diought  us  intitled  to  something,  and  as  the  wife  brought  him 
t  jdoitiful  fortune,  and  he  is  in  very  good  circumstances,  she  ought  to  have  a  handsome 
fffovinon ;  is  £113  a  year  sufficient  ?  the^  say  £4000  is  a  sufficient  maintenance ;  it 
appears  from  the  ardcfes,  she  was  not,  durmg  the  cohabitation,  to  maintain  herself  with 
bread  out  of  this  money ;  all  the  famUy  expences  were  to  be  borne  by  the  husband,  and 
they  had  no  thoughts  at  that  time  of  their  living  asunder,  or  allowing  it,  at  that  time. 
U)  have  been  a  reasonable  maintenance,  it  is  far  otherwise,  now  part  of  it  is  lost,  and 
the  interest  reduced  one  per  cent.  As  to  the  £8000  and  £4000,  we  submit  to  your 
Lonlflhip's  judgment  w^liat  directions  to  give,  and  tho'  neither  of  those  sums  are  payable 
indeed  durmg  his  life,  yet  since  he  has  left  us  without  any  thou^ts,  as  appears,  of 
murning,  and  the  whcue  estate  is  vested  in  trustees,  we  hope  your  Lordship  [117]  will 
think  it  reasonable  to  have  so  much  secured  in  their  hands  for  those  uses,  and  ^  they 
sold  the  plate  that  was  the  plaintiff's  bofore  marriage  (ant  Gas.  68 ;  postea,  Case  74), 
they  ought  to  restore  it,  for  by  turning  it  into  mon^,  they  make  it  impossible  for  the 
hiuband  to  perform  his  covenant ;  the  trustees  own  th^  sold  all  they  found  in  the 
house,  and  therefore  this  may  be  a  proper  inquiry  for  the  Master. 

Mr.  Paunceford.  Though  this  covenant  is  not  to  be  performed  immediately,  yet 
as  the  husband  has  secreted  himself,  and  conveyed  away  his  estate,  it  is  proper  to  pray 
d  your  lordship  to  have  the  sums  secured  to  her  on  the  contingency  of  tne  articles. 
As  to  the  maintenance,  feme  coverts  and  infants  are  the  objects  of  the  care  of  this 
Court ;  uid  your  krdship  has  lately  thought  proper,  in  the  case  of  Sir  Brook  Bridaes 
and  Hcdest  to  allow  an  infant  maintenance  out  ot  her  fortune,  though  it  was  not  payable 
tSl  eighteen,  or  marriage. 


One  living  in  Oxfordshire  covenants  to  purchase  lands  of  £80  a  year,  the  parties  in- 
titled cbusing  the  money,  were  decreed  to  have  ^4  years  purchase,  which  was  the 
price  lands  s^  at  in  that  country,  but  not  the  interest  of  the  purchase  money,  but 
only  the  £80  a  year. 

The  husband,  by  articles  previous  to  liis  marriage,  covenants  to  purchase  lands 
of  £80  a  year  in  trust  for  the  issue  of  that  marriage,  as  tenants  in  tail  in  common, 
remainder  in  fee  to  his  own  right  heirs ;  and  on  a  bill  filed  for  that  purpose,  a  decree 
was  nude,  that  the  husband  should  perform  the  artidea ;  he  dies,  and  the  other 


Case  7:2.— Badger  and  Badgisr.  [1729.] 
At  the  BoUs.   Eodem  die. 
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childreu  with,  the  eldest  son,  join  in  a  petition  to  have  the  money  paid  to  thrao,  and 
not  invested  in  a  purchase  (2  Yem.  551,  428),  and  an  order  was  made  accordingly ; 
and  the  only  question  was,  at  what  price  the  purchase  should  be  settled  1  and  Uie 
Master  of  the  JUMs  thought  at  first,  that  by  the  covenant  the  husband  was  bound 
only  to  purchase  lands  of  £80  a  year  any  where  in  England  or  Wales,  but  afterwards  he 
was  of  opinion,  that  since  this  Court  had  decreed  an  execution  of  the  trust,  th^  would 
likewise  take  care  that  it  was  executed  in  a  reasonable  manner,  and  as  the  parties  lived 
in  Oxfordshire,  it  was  most  likely  the  purchase  was  designed  to  have  been  thereabouts, 
and  therefore  he  ordered  the  petitioners  to  be  paid  after  the  rate  of  twenty-four  years 
purchase,  which  was  tlie  iisuaf  price  lands  sold  at  in  that  country,  and  that  they  should 
be  allowed  £80  a  year  from  the  death  of  the  father,  though  they  insisted  to  be  allowed 
the  interest  at  five  per  cent,  for  the  money  which  was  decreed  to  be  paid  for  the  pundusa 

[118]  Case  73.— Anonyuus.  [1729.] 

AttheBoUs.  Eodemdie. 

Depositions  of  a  wibiess  in  another  cause,  or  Court,  may  be  read  against  him, 
without  order  in  tiiis  court,  to  shew  the  inconsistenoe  of  his  evidence. 

If  a  witness  is  examined  in  this  Court,  you  may  read,  without  an  order,  any  other 
depositions  of  the  same  person,  in  t^e  spiritual  Court,  or  dsewhere,  in  any  other  caus^ 
so  that  you  make  use  oxthcm  only  to  confront  the  evidmce  he  then  gives. 

Tuesday,  February  the  Uh  [1729]. 

Case  74. — Coiner  wrsus  Colmer,  &  al*. 

In  Court,  Lord  Chancellor. 

Mr.  Lviwych  for  the  defendant  Thomas  Colmer,  the  hu^nd.  This  is  a  new  case, 
and  of  great  consequence,  and  the  plaintifi  prays  more  than  the  Court  has  ew  yet 
granted  (see  ant  Cas.  71),  to  have  a  separate  maintenance  allowed  her,  because  of  the 
ill  usage  and  behaviour  of  the  husband,  and  of  his  voluntary  and  causeless  desertion 
of  her ;  whereas  the  fact  is,  that  he  went  to  Maryland  on  Ms  own  affairs,  being  a 
merchant  that  traded  to  and  from  thence  ;  and  before  his  going,  he  made  a  settlement, 
in  trust,  for  the  payment  of  his  debts,  which  amounted  to  above  £20,000,  he  having 
lived  beyond  his  circumstances,  at  the  rate  of  £1500  a  year,  and  allowed  his  wife  £400 
a  year,  besides  the  interest  of  the  £4000,  and  yet  she  run  him  greatly  in  debt ;  so  that 
this  is  the  case  of  a  merchant  going  beyond  seas  to  settle  his  afiairs,  who  makes  a  pro- 
vision for  the  payment  of  his  debts  in  the  mean  time,  and  there  is  no  foimdation  for 
this  bill ;  besides,  he  offered  to  settle  her  in  a  house  at  Homsey,  and  to  provide  her  with 
lodgings  in  town  before  he  went  off.  The  cases  in  3  Yem.  are  very  different  from  this, 
and  the  want  of  those  circumstances  makes  this  a  very  new  case  :  in  the  case  of  Lady 
Oxenden,  the  husband  brought  a  bill  to  have  the  benefit  of  the  wife's  portion,  and  as, 
where  the  husband  files  a  bill  to  have  the  benefit  of  a  trust,  which  he  would  not  have  at 
law,  the  Court  has  always  obliged  him  to  make  the  wife  a  settlement,  so  they  thought  it 
much  more  reasonable  in  the  like  case  to  compel  him  to  allow  her  a  maintenance  ;  there 
the  wife  had  no  provision,  was  parted  from  the  husband  for  his  cruelty.-andhe  had  abill 
in  Court  to  have  the  trust  decreed  for  him,  but  here  the  husband  has  not  exhibited  a  bill, 
and  this  matter  is  of  the  jurisdiction  of  the  spiritual  Court,  the  plaintiff  ought  to  sue  her 
husband  there  for  a  restitution  of  conjugal  rights ;  and  as  to  what  they  object,  that  they 
could  not  serve  him  with  the  process  of  uiat  Court^  sure  they  might,  as  well  as  they  have 
served  him  with  [119]  the  procera  of  this  Court ;  they  had  an  order,  that  service  of  the 
other  defendants  his  trustees  and  attomies,  should  be  good  service  of  him,  and  Marjfiand 
is  within  some  diocese,  and  those  who  are  there  may  be  cited ;  but  suppose  they  couW 
not,  must  this  Court  therefore  make  decrees  for  them  1  they  might  as  well  say,  we 
cannot  arrest  a  man  on  an  action  at  law,  because  he  is  gone  abroad,  or  absconds,  there- 
fore pray  let  us  be  relieved  here  ;  but  the  spiritual  Courts  have  a  method  of  citing  the 
party  by  putting  up  the  process  on  the  doors  of  his  parish  church,  and  if  he  does  not 
appear,  they  seize  his  effects  here,  and  this  Court  will  inforce  the  sentence  of  the  spiritual 
Courts  by  a  sequestration.   Lady  Oxenden's  is  the  first  case  of  this  nature ;  and  in  Uie 
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case  of  WiUiams  and  CaUow,  the  husband  too  had  brought  a  bill,  whioh  gave  the  Court 
a  jurisdiction ;  but  there  is  no  precedent,  where  a  woman  after  having  made  a  bargain 
for  a  particular  part,  for  her  separate  estate,  sued  in  this  Court  for  a  further  mainten- 
ance ;  can  she  be  said  to  be  in  a  stunring  condition  %  I  argue  thus ;  on  a  supposition 
that  they  had  made  out  their  case  of  cruelty  and  ill  usage,  but  we  have  proved  that 
she  has  no  reason  to  complain,  but  has  been  treated  witn  great  indulgence  and  good 
nature,  and  the  gratiiyiiig  her  in  her  ezpences  was  one  of  the  chief  reasons  ynmh 
obliged  him  to  go  almiad,  which  appears  by  the  second  articles,  which  the  husband 
mtoed  into,  purely  out  of  his  kincmess  to  the  wife,  whereby  he  settles  on  her  £4000 
out  of  his  own  estate,  and  further  agrees,  that  they  should  not  bar  lier  of  dower,  or 
of  the  share  of  his  personal  estate  she  was  intitled  to  by  the  custom  of  the  city  of  London, 
or  by  the  statute  of  distributions,  as  the  first  articles  did ;  and  is  she  to  be  relieved 
igainst  the  creditors  on  these  articles,  which  are  pardy  voluntary,  especially  whbo.  the 
cmlitors  are  not  made  parties  1  nay,  supposing  her  left  causelessly,  shall  she  set  aside 
these  deeds,  made  for  the  payment  of  his  just  debts,  when  she  is  already  provided  for ) 
what  they  further  pray  as  to  security,  is  contrtu-y  to  the  intent  of  both  articles ;  for  in 
the  first,  he  binds  hmiself  to  the  performance  in  the  penalty  of  £24,000,  and  in  the  second 
bv  a  covenant,  and  therefore  she  must  be  content  with  these  securities,  as  was  lately 
adjudged  by  your  lordship  in  the  case  of  Whitworth  and  HalUt,  and  the  covenant 
M  to  the  diajnondB  and  jewels,  are  the  same  in  both  cases.   (Ante,  Case  63.) 

Mr.  Mead.  No  rule  is  more  established  than  that  this  Court  will  not  better  the 
aeeurities  the  parties  themselves  have  agreed  to  accept  of.  and  bills  for  that  purpose 
have  been  always  dismissed.  She  is  intitled  to  the  diamonds  and  jewels  on  a  contin- 
gency, by  a  covenant  of  the  husband,  which  is  no  specifick  lien,  as  your  lordship  adjudged 
in  the  case  of  Whilworth  and  BaUUt,  even  after  the  husband's  death,  though  there  the 
jewels [120]  tuid  diamonds  were  in  the  wife's  possession  too,  as  also  in  the  ca^e  of  Gazalet 
(see  ante,  Case  15,  Case  61),  that  creditors  by  covenant,  or  on  a  contingency,  could 
not  come  in  under  a  commission  of  bankruptcy  as  creditors,  till  the  covenant  was 
broken,  or  the  contingency  happened  :  so  the  wife  must  rely  on  the  security  in  the 
articles,  and  this  Court  will  be  the  less  willing  to  interpose,  as  the  second  articles  are 
voluntary,  bo  that  the  only  question  in  this  case  is,  Whether  the  Court  can  decree  a 
pionaion  to  the  wife  out  of  the  husband's  estate  assigned  to  trustees  for  the  payment 
ol  bis  debts.  It  was  proper  for  the  husband  to  go  to  Maryland  to  settle  his  affairs, 
and  it  is  likely  he  will  return  when  he  has  done  so,  and  he  cannot  be  said  to  have 
Toluntarily  deserted  her,  in  order  to  distress  her  ;  and  as  to  cruelty  they  have  not  made 
oat  a  singliB  instance,  but  have  only  made  proof  of  some  angry  and  indecent  expressions. 
The  evidence  in  Lady  OxenderCs  case  would  have  been  sufficient  in  the  spiritual  Court 
for  a  separation,  and  the  husband  brought  a  bill  to  have  the  portion  raised,  and  the 
lord  Keeper  said,  if  a  husband  brings  a  bill  for  the  wife's  portion,  the  Court  always 
obliges  him  to  make  her  a  settlement,  or  some  proviuon  out  of  it,  and  shall  not  the 
Court  then,  when  it  sees  sufficient  evidence  for  a  divorce  a  mensa  &  thoro,  take  care 
that  the  wife  have  a  separate  maintenance  1  there  the  portion  was  in  trustees  hands, 
which  the  husband  coiud  not  come  at  without  die  assistance  of  this  Court,  but  here 
the  wife's  fortune  has  been  aheady  received,  and  there  are  no  articles,  no  trust  to  be 
^nted.  And  a  bill  never  was  brotight,  even  in  behalf  of  an  infant  improvidently 
married,  for  a  settlement  or  provision,  if  the  husband  had  got  the  portion  into  hm 
POMssion  or  power ;  and  in  the  case  of  WiUiams  and  Callow,  the  original  bill  was 
Drought  by  the  husband,  but  they  say  here  is  a  trust,  but  it  is  such  a  trust  as  the  husband 
himself  cannot  vary,  nor  could  be  bring  such  a  bill.  And  how  can  the  Court  say  what 
it  a  reasonable  maintenance,  where  a  man  is  in  trade,  and  gone  abroad  to  get  in  his 
effects,  and  she  cannot  be  said  in  this  case  to  be  in  a  starving  condition ;  besides  the 
husband  had  agreed  to  let  his  house  before  he  went  to  Maryland,  and  the  trustees 
oSered  her  the  Keys,  to  take  out  what  was  her  own,  and  they  swear  that  they  have 
[>ud  in  satisfacUon  of  the  debts  more  than  they  have  yet  received,  which  shews  the 
lieeda  are  not  fraudulent. 

Lord  ChaneeUor.  This  is  a  case  iprmer  not  only  for  the  spiritual  Court,  but  also 
a  court  of  common  law,  it  is  a  breach  of  the  peace  in  the  husband  not  to  maintain 
bis  wife,  and  if  articles  of  the  peace  were  exhibited  by  the  wife  against  the  husband, 
ud  he  entered  into  a  recognizance,  to  not  maintain  her,  would  be  a  forfeiture  of  his 
fKognizance.  by  which  he  binds  himself  [121]  bene  &  honeste  tractare  her.  If  the 
ptuntifi  sued  in  the  spiritual  Court,  it  must  be  for  a  restitution  of  conjugal  duties, 
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and  then  for  alimony.  I  will  not  enter  into  the  question,  who  was  in  fault  in  this 
case  1  the  witnesses  say,  the  hushand  allowed  her  £400  a  year,  besides  her  separate 
maintenance,  and  some  marks  indeed  appear  of  his  being  a  kind  husband,  but  they 
afterwards  fell  out,  and  it  is  plain  he  voluntarily  left  her,  and  went  away  without  h« 
knowledge,  and  that  when  she  heard  where  he  was  gone,  she  followed  him,  and  that 
he  made  the  master  cut  the  cables,  that  she  might  not  come  into  the  ship,  and  on  her 
return,  she  was  denied  entrance  into  her  own  house,  and  the  servants  she  left  there 
were  arrested  in  sham  actions  to  get  l^em  out  of  the  house ;  so  that  she  was  turned 
out  to  the  wide  worki :  and  it  plainly  appears  by  the  deeds,  that  he  designed  to  time 
her  ao,  aad  to  prevent  her  from  any  maintenance  out  of  bis  estate :  what  must  the  wife 
do  in  this  case  1  in  Sir  Oliver  BuUer'8  case,  3  Keb.  187,  Cas.  44,  the  w£Ee  sued  for  ali- 
mony, and  the  husband  pleaded,  that  she  had  a  Beparate  maintenance  of  £300  a  year, 
and  the  plea  was  over-ruled  ;  and  on  a  motion  in  B.  R.  for  a  prohibition,  it  was  denied 
by  the  Court ;  first,  because  a  Court  of  law  could  take  no  cognizance  of  it,  because 
it  was  a  trust ;  and  secondly,  because  though  the  wife  had  a  separate  allowance,  she 
was  intitled  to  maintenance  according  to  the  circumstances  of  we  husband :  so  that 
according  to  the  opinion  of  the  Court  of  Arches,  and  of  the  King's  Bench,  the  estate 
of  the  husband  is  to  be  the  measure  of  alimony.  Not  to  maintain  a  wife,  would  in 
other  countries  be  a  sufficient  cause  of  divorce  a  vinculo  matrimonii,  the  wife  is  to  be 
maintained  accordii^  to  the  port  of  her  husband,  and  as  the  husband  here  has  vested 
the  property  of  all  his  estate  in  trustees,  the  plaintifi  has  no  remedy  but  in  this  Court 
Wherefore  it  appearing  to  the  Court,  that  here  was  a  volimtuy  desertion  of  tAa  hus- 
band, and  that  the  deeds  were  fraudulent,  and  executed  with  a  design  to  bar  her  of 
all  maintenance,  and  the  defendants  have  not  proved  any  debts,  therefore  it  is  to  be 
referred  to  a  Master,  to  see  what  is  proper  to  be  allowed  for  the  past  and  future  mainten- 
ance of  the  plaintiff  (regard  being  had  to  the  portion  she  brought,  and  to  the  present 
circumstances  of  the  husband),  till  he  shall  return  and  cohabit ;  but  as  to  the  other 
parts,  the  bill  must  be  diamissed.  (2  Vem.  671.  386 ;  1  Chan.  Cas.  250  ;  2  Chan. 
Cas.  102  ;  Nels.  Fol.  Bep.  in  Cano.  73, 163.) 


[122]  Case  75.— Penvil  versus  Lusoohb.  [1729.] 
At  the  Rolls.   Eodem  die. 
See  ant.  Cas.  46. 

Mr.  Rider  for  the  defendants.  An  equitable  interest,  or  at  least  such  a  one  as 
the  eldest  brother  had  in  this  case,  will  not  intitle  the  sister  to  the  equity  of  redemption ; 
the  rule  of  Possessio  Fratris  is  part  of  two  other  rules,  one  of  which  is,  that  he  that 
claims  as  heir,  must  make  himself  heir  to  him  that  was  last  seized  ;  and  the  other 
is,  that  he  must  be  heir  of  the  whole  blood.  It  is  not  an  actual  possession  of  the  land 
that  is  sufficient  to  make  a  Possessio  Fratris,  but  an  actual  seizin  of  the  fee  simple, 
for  if  the  brother  is  tenant  in  tail  male  special,  remainder  in  fee,  and  dies  without  issue 
inheritable,  there  shall  be  no  Possessio  Fratris  of  the  remainder,  and  supposing  there 
may  be  Possessio  Fratris  of  a  trust,  it  must  be  of  a  trust  in  fee,  but  a  mortgafor  is  OD\y 
tenant  at  will  to  the  mortgagee.  Suppose  an  estate  is  conv^ed  to  one  aind  his  heixa. 
on  condition  that  on  payment  of  the  money  at  the  end  of  the  year  the  feofiee  shall 
reconvey  ;  the  mortgagor  dies  within  the  year,  and  his  heir  enters,  he  is  only  tenant 
at  will,  and  if  he  dies  before  the  performance  of  the  condition,  the  sister  of  the  whole 
blood  shall  not  have  the  benefit  of  the  condition,  but  the  brother  of  the  half  blood ; 
now  the  same  person  is  intitled  to  redeem  the  estate  after  forfeiture,  who  was  intitled 
to  perform  the  condition ;  for  this  is  a  performance  of  the  condition  in  equity.  The 
best  rule,  if  any,  to  judge  of  the  equity  of  redemption  of  a  mortgage  in  fee,  is  to  con- 
sider it  as  a  reversion ;  and  the  word  reversion  is  accordingly  in  several  acts  of  Parlia- 
ment used  for  the  equiW  of  redemption,  but  there  is  no  Possessio  Fratris  of  a  reversion  ; 
if  there  be  a  Possessio  Fratris  of  a  mor1^a;age  in  fee,  it  must  be  where  the  money  is  paid ; 
then  indeed  the  mortgagee  is  as  much  a  tnistee  for  the  mortgagor  and  hia  heirs,  as 
if  the  estate  had  been  conveyed  to  him  on  those  trusts  ;  but  by  a  perception  (rf  the 
profits,  the  mortgagor  is  only  tenant  at  will. 

Afterwards  the  Master  of  the  Rolls  decreed  the  equity  of  redemption  to  the  younger 
brother,  because  the  elder  brother  had  never  brought  a  bill  to  redeem. 
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[123]  Friday,  February  the  lik  [1729]. 

Case  76.-— MiLNBR  versus  Mills,  &.  e  amtra. 

In  Court,  Lord  Chancellor. 

Landg  contracted  for  go  to  the  heir  or  devisee  of  the  purchaser,  and  the  money  must 
be  paid  by  his  representative.  Poet,  Case  152  ;  Nels.  Fol.  Rep.  in  Cane.  201, 
343 ;  2  Vern.  213,  322 ;  1  Chan.  Cas.  39 ;  Swinb.  part  7,  sect.  10,  n.  8 ;  Nels.  8vo 
Rep.  in  Cane.  76.  106. 

The  original  bill  was  exhibited  by  the  administrator  of  Mr.  Brou  n,  against  his  heir 
at  law,  for  an  account  of  the  personal  estate  of  the  intestate,  which  he  had  taken 
posBession  of,  and  the  heir  filed  a  cross  bill  against  the  administrator,  to  pay  the  pur- 
chase money  for  certain  lands,  which  Mr.  Brovm  had  articled  for  the  purchase  of  in 
his  life-time,  out  of  his  personal  estate,  it  being  a  settled  rule  in  Chancery,  that  if  a 
person  contracts  for  the  purchase  of  lands,  they  shall  be  considered  as  real  estate,  and 
descend  to  his  heir,  or  he  may  devise  them  by  will,  and  his  representative  shall  pay 
the  purchase  money  out  of  aasets.  And  the  Lord  Chancellor  decreed  aoc(mlingly 
in  this  case. 

Case  77.— Anonyhus.  [1729.] 

In  Court,  Lord  Chcmedlor.   Eodem  die. 

The  defendant,  tho'  he  is  not  served  with  a  subpoena,  may  rejoin  gratis.   But  by  2 
Chan.  Cas.  21,  the  answer  shall  be  taken  for  true.   Curs.  Cane.  153, 154, 161. 

If  the  plaintiff  replies  to  the  defendant's  answer,  but  never  serves  him  with  a  sub- 
pcena  to  rejoin,  he  may  rejoin  gratis,  in  order  to  prove  his  answer,  though  the  plaintif! 
cannot  force  him  to  rejoin  without  a  subpoena. 

Saturday,  February  the  l&th  [1729.] 
Case  78.-— Chambers  &  al'  versus  Harvest,  Woodford,  &  al*. 
AttheltoUs. 

Cnditon  sliall  be  jiaid  jiro  rata,  and  not  in  a  course  of  administration,  where  an  estate 
is  devised  to  trustees  to  sell  for  payment  of  debts,  tho'  they  are  made  executors  too, 
especially  if  they  refuse  to  act.  Ant.  Cas.  CI ;  post,  Cas.  181,  Cas.  115  ;  3  H.  6,  3 ; 
Xek  Fol  Bep.  in  Cane.  478.  195;  1  Vern.  101,  63 ;  2  Vern.  703,  61,  435,  106,  133, 
405,  248 ;  1  Chan.  Cas.  32,  248 ;  2  Chan.  Cas.  54. 

The  Reverend  Mr.  Hayes  Woodford  devised  his  estate  to  trustees  and  their  heirs 
(whom  he  also  made  executors),  to  be  sold  for  payment  of  his  debts,  the  trustees 
refuse  to  act,  and  the  creditors  bring  in  a  Inll  for  a  sale,  and  there  were  three  questions 
at  the  hearing. 

The  first  was,  Wliether  the  money  arising  by  the  sale  of  the  estate  should  not  be 
dispcwed  of  in  a  course  of  administration  (the  trustees  being  also  executors)  1  but  his 
Uonoiu-  [124]  the  Master  of  the  Rolls  decreed,  the  creditors  sliould  be  paid  ratably, 
as  he  had  formerly  done  in  the  case  of  Ikgg  and  Degg,  which  was  confirmed  on  appeal 
by  the  Lord  Chancellor  Macclesfield,  especially  in  this  case,  because  the  trustees  had 
renounced,  so  that  there  could  be  no  sale  without  the  assistance  of  the  Court. 

The  second  was,  whether  the  hear  at  law,  who  was  botmd  in  several  bonds  with  his 
^her,  by  way  of  security,  might  not  retain  ?  but  it  was  adjudged  that  he  could  not, 
but  only  come  in  for  a  ratable  share  with  tho  other  creditors.  (Poet,  Cas.  180 ; 
■i  Vem.  61  ;  2  Chan.  Cas.  54.) 

The  third  question  was,  From  what  time  the  heir,  who  was  in  the  recdpt  of  the 
rents  and  profits  of  the  est^ite  should  account  'f  Whether  fi"oin  the  time  of  the  filing 
the  bill,  or  only  from  the  time  of  pronouncing  the  decree,  us  iit  law,  from  tho  time  of 
the  judgment  ■.'  but  the  Master  of  tfu^  Hdls  said,  that  at  law  they  were  sure  of  judgment 
in  two  or  three  terms,  but  here  there  might  not  be  a  decree  in  a  considerable  time,  and 
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therefore  decreed  be  should  account  from  the  time  of  filing  the  bill  according  to  the 
case  o£  Montague  and  Ford,  lately  adjudged  by  the  Lord  Chancellor.  (2  Chan.  Ctt. 
226 ;  1  Vem.  282.) 

Friday,  Febnuvry  21  [1729]. 
PLEAS  AND  DEUUBBERS. 
Case  79.— WiLDBORE  &  at*  versus  Pabker  &  al*. 
At  the  Chancellor's  house,  Lord  Chancellor. 
Ant.  Caa.  53,  S.  C. 

If  a  bill  is  broueht  for  a  reconveyance  of  lands  granted  to  qualify  a  person  to  be  elected, 
as  being  without  a  consideration,  tho*  the  defendant  admits  it  by  his  answer,  the 

Court  will  not  relieve. 

The  defendants,  the  relators  in  the  information,  not  consenting  to  be  examined 
in  that  cause,  for  the  present  plaintiff,  the  demurrers,  came  on  again  to  be  ai^ued ; 
and  the  Attorney  GeneraX,  for  the  defendants,  spoke  to  the  same  efiect  as  at  the  first 
hearing.  What  the  plaintiffs  principally  object  is,  that  the  defendants  have  brought 
an  information  for  the  payment  of  these  notes,  but  how  can  the  plainti&  avail  them- 
selves of  that  in  this  suit  ?  they  may  make  a  proper  defence  to  it  by  their  answer, 
and  prove  it  by  others,  for  they  thKnaelves  charige  that  these  notes  were  given  at  a 
great  meeting,  and  we  submit  to  your  lordship,  if  we  should  discover  the  oonuderation, 
and  it  shoula  appear  to  be  what  they  alledge,  whether  that  would  profit  them ;  if  they 
will  give  such  notes,  the  least  punishment  they  can  suffer  is  to  pay  them  :  where  lands 
have  been  conveyed,  to  qualify  the  grantees  to  be  elected  Memoers  of  Parliament,  and 
bills  have  been  brought  for  a  reconveyance  of  the  estate,  as  being  granted  without 
any  consideration,  though  the  defendant  has  admitted  it  by  his  [125]  answer,  yet  the 
Court  has  said,  as  the  estate  was  vested  by  law,  they  would  give  the  plaintifis  no  as- 
sistance, but  dismiss  their  bill ;  and  if  an  action  had  been  brought  on  these  notes, 
the  defendants  could  not  have  brought  a  bill  for  a  discovery  of  the  consideration  and 
relief,  no  more  than  in  the  case  of  an  usurious  contract. 

Mr.  Holidior  General  for  the  plaintiff.  This  bill  is  in  nature  of  a  defence  to  the 
original  bill  or  information,  and  it  is  proper  for  your  lordship  at  the  hearing  of  that 
information  to  be  acquainted  with  all  the  circumstances  relatmg  to  these  notes :  and 
our  case  is  very  different  from  what  has  been  said  of  notes  given,  or  conveyances  made 
on  corrupt  agreements,  they  would  have  this  Court  decree  the  payment  of  notes, 
which  cannot  oe  sued  at  law  (because  they  are  not  made  payable  to  any  certain  person), 
and  shall  not  your  lordship  then  consider  on  what  consideration  they  were  given  T  since 
they  have  brought  an  information,  it  is  proper  to  consider  whether  their  demand  is 
just,  and  the  now  defendants  are  to  be  looked  upon  as  i^aintifiiB  in  the  information, 
though  it  is  filed  in  the  name  of  the  Attorney  General ;  suppose  then  they  had  brought 
a  bill  for  payment  of  these  notes  and  we  a  cross  bill  for  a  discovery  of  the  consideration, 
ooiUd  t^ey  have  demurred  1  could  they  have  said,  No,  we  wiU  not  tell  j  the  Court 
shall  deoree  blindfold  for  us ;  it  never  was  allowed  a  party  to  protect  himself  in  this 
manner.  The  Court  indeed  will  stand  neuter,  where  a  bill  prays  to  be  rdieved  agaitut 
a  corrupt  agreement ;  but  where  the  end  of  the  bill  is  for  a  specifick  execution  of  it, 
it  will  certainly  first  examine  into  it,  and  they  cannot  mention  the  case  of  a  bill  for 
an  execution  of  a  contract,  and  of  a  cross  bill  for  a  discovery,  that  a  demurrer  to  the 
discovery  has  been  allowed ;  for  that  is  to  say,  the  Court  must  decree  what,  if  they  were 
acquainted  with  the  whole  truth,  they  would  not ;  no,  your  lordship  must  be  let  mto 
the  whole  affair.  If  a  Member  of  Parliament  brings  his  action  against  another,  and  the 
defendant  files  his  bill  for  relief,  the  other  shall  not  be  allowed  ms  privilege.  But  they 
say  several  were  present;  what  then;  if  we  should  examine  them,  they  would 
demur  too,  as  the  relators  do  now,  shall  we  swear  against  ouiselves,  shall  we  subject 
ourselves  to  penalties.    (1  Vern.  329.) 

Lord  Chancellor.  The  demurrers  must  be  allowed,  as  to  the  firrt  point,  but  ove^ 
ruled  as  to  the  rest,  and  the  sheriff  is  not  obliged  to  discover.  Bribery  imd  corruption 
are  certainly  punishable  by  the  common  and  statute  law,  and  the  House  of  Commom 
have  undoubtedly  a  power  of  judging  of  elections,  and  the  incidents  thereof,  but  that 
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IB  not  the  present  question.  [126]  Notes  are  given  for  which  there  is  no  remedy  at 
lav,  and  the  defendants  file  an  information  in  the  name  of  the  Attorney  Gensral  for 
the  payment  of  them,  must  this  Court  suppose  the  consideration  expressed  to  be  good, 
TithoQt  looking  into  it  t  Suppose  a  fraudulent  note  is  obtained,  which  yet  appears 
fair  on  the  face  of  it,  though  fraud  is  punishable  by  law,  yet  if  the  party  comes  here  to 
have  it  executed,  or  puts  it  m  suit  at  law  on  a  bill  for  a  discoverv,  he  must  answer,  though 
it  may  subject  him  to  a  penalty :  so  if  the  defendants  wifl  not  discover,  they  shall 
have  no  benefit  by  the  infmnation,  if  that  was  out  of  the  case,  I  should  be  of  another 
opinioD.  And  the*  others  were  present,  if  th^  were  parties,  they  too  may  refuse  to 
Bwear,  because  a  discovery  would  subject  them  to  punishment. 


Monday,  February  the  2Uk  [1729], 

Case  80.— AiTORNEy  Genebal  versus  Wynne  &  Uz',  &  Humphrys  ; 
Wynne  et  Tlx'  varatis  Hdhfurts. 

At  the  Chanc^or's  house.  Lord  ChaneeUor. 

Hardr.  131,  313 ;  2  Ra  Ab.  299 ;  1  Lev.  236,  6 ;  Vaugh.  207  ;  1  Show.  293.  The 
validi^  of  a  codicil  of  the  personal  estate  that  has  be«i  proved,  can  be  only  litigated 
in  the  spiritual  Court.  6  Co.  23 ;  SuppL  to  Went  270, 281 ;  2  Vem.  8,  76 ;  1  Chan. 
C«&  80 ;  Cra  Ca.  396 ;  1  Bulst  199,  pi  459. 

Mr.  Sdieilor  OeneroX  for  ^  defendant  Humj^ys.  Hie  information  is  brought 
at  the  relation  of  Mr.  Justice  Price  and  others,  the  trustees  of  a  charity,  given  by  the 
viU  of  Mrs.  Strangetoaies,  against  Walkins  WiUiam  Wynne,  and  Mary  his  wife,  sister 
and  executrix  of  the  will  of  the  testatrix,  and  against  Humphrys  her  late  steward.  And 
as  to  BO  much  of  the  information,  as  seeks  to  bring  the  defendant  Humphrys  to  account 
fiB-,  or  pay  over  any  of  the  personal  estate  of  the  said  Mrs.  Strangetoaies  m  his  hands, 
he  donurs,  because  by  the  standing  rules  of  the  Court  he  is  liable  only  to  account  to  the 
executrix.  The  executrix  likewise  has  brought  her  bill  against  Humj^ys  for  an. 
aocount,  to  which  he  i^eads  a  codidl  of  the  said  Mrs.  Strem^etoaies,  whereby  she  expresly 
orders,  that  he  shoura  not  be  accountable  Co  her  executrix  for  any  of  her  a&irs,  and 
discharges  him  from  all  accounts  of  her  concerns.  And  we  concave  our  demurrer 
(ught  to  be  allowed,  otherwise  ever^  legatee  might  bring  a  bill  against  the  debtor  <d 
his  testator,  whereas  a  parent  to  him  would  not  be  good,  nor  could  he  give  the  debtcw 
a  discharge.  And  this  information  is  brought  against  the  executrix  too,  charging 
coUuaion,  with  a  design  to  elude  the  codicil,  whereby  it  is  expresly  ordered  that  he 
should  not  be  accountable  to  the  executrix.  And  our  {dea  also  is  good,  for  this  codicil 
has  been  proved  by  the  executrix,  though  now  [127]  »he  charges  it  to  be  obtained 
unduly,  and  by  unfair  suggestions,  when  t^e  testatrix  was  in  extremis ;  but  it  appears 
from  the  case  of  Kerrick  versus  Bransby,  decreed  in  the  House  of  Lords,  Monday,  March 
11, 1727,  that  this  codicil  having  been  proved,  must  be  taken  for  good,  and  cannot  be 
l^^ted  but  in  the  spiritual  Court.  I  will  not  enter  into  that  question,  whether  if  a 
jut  creditor  had  brou^t  this  bill,  or  information,  a  release,  or  what  would  have  been 
a  bar  to  aa  executor,  would  have  been  a  bar  to  him,  bat  surdy  it  will  in  this  case  of  a 
IqsateeL 

Mr.  Attorney  Oeneral  for  the  plaintiffs.  I  shall  first  consider  the  demurrer.  I 
aBow  a  legatee  or  creditor  cannot  bring  a  bill  for  an  account  against  a  debtor  or  ac- 
eomptant  of  the  testator,  because,  as  has  been  said,  then  every  legatee  or  creditor  might 
brin^  such  a  bill,  but  we  have  made  the  representative  likewise  a  partr  to  our  intor- 
mation,  and  charged  her  to  be  in  collusion  with  the  other  defendant,  so  that  an  account 
taken  in  this  cause  would  be  final  and  conclusive  a^inst  Mr.  Humphrys ;  the  testatrix 
has  ordered  the  residue  of  her  money,  and  her  rents  m  arrear,  to  be  laid  out  in  a  purchase 
of  lands,  for  the  charitable  uses  in  her  wUl ;  Mr.  Humphrys  savs  the  otecutriz  has 
proved  the  codicil,  we  charge  that  it  was  obtained  in  extremis,  and  that  the  executrix's 
pnning  of  it  is  an  evidence  of  ooUusiwi,  £or  by  this  cwlicil  the  will  would  be  mtirely 
iroitrated,  for  not  only  the  arrears  ue  thereby  disduiged,  but  also  sevraal  sums  of 
money  which  were  in  his  hands ;  takii^  this  then  for  a  oollusion  in  an  executrix,  to 
IHOre  a  codicil  which  amounts  to  a  general  release,  the  next  question  is.  Whether  a 
creditn-  or  a  legatee  might  not  bring  such  a  bill  9  certainly  a  creditor  might,  and  why 
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not  a  l^atee,  who  has  as  certain  a  right ;  and  tho'  an  executor  must  assent  to  a  logaey, 

?'et  this  Court  will  enforce  him  to  consent,  the  relators  are  residuary  legatees,  in  trust 
or  charitable  uses,  and  therefore  are  certainly  intitled  to  an  answer. 

As  to  the  plea,  it  is  certainly  improper  for  us  to  bring  a  bill  for  an  account  contrary 
to  a  codicil  we  hare  proved,  but  then  the  question  is,  how  far  this  plea  shall  opente 
as  a  release  1  it  is  ploided  to  so  much  of  the  bill  as  seeks  to  impeach,  or  set  aside  the 
codicil,  or  to  bring  him  to  an  account,  he  was  employed  many  ycaxB  as  her  stemid, 
and  she  intended  by  this  codicil,  only  to  release  him  from  any  account  as  such,  he  innita 
it  will  intitle  him  to  notes  of  hand  for  mon^  paid  for  lier  use,  so  that  the  plea  vodd 
in  effect  cover  her  whole  personal  estate,  and  the  executrix  may  call  him  to  an  account, 
notwithstanding  the  codicil,  because  it  does  not  appear  'till  the  account  is  taken,  whether 
there  will  be  enough  to  answer  [128]  debts,  therefore  he  ought  to  answer,  and  sabmit 
to  the  judgment  ofthe  Clourt  on  the  whole,  how  far  the  codicil  shall  extend.  I 
Lord  Chancellor.  One  legatee  brings  a  bill  against  another  (for  Htimphrys  by  this  \ 
codicil  is  a  legatee),  and  the  executrix,  chaining  a  collusion,  which  ought  not  to  be  said  '. 
in  this  case,  because  the  executrix  also  has  brought  a  bill,  and  the  defendants  plea  to  it. 
coming  on  to  be  argued  at  the  same  time,  I  can  now  take  notice  of  it,  besides  the  demurrer 
doth  not  go  to  the  whole  bill,  but  by  his  answer  he  expresly  denies  all  collusion,  and 
if  this  codicil  is  not  fairly  proved,  they  may  contest  it  in  the  proper  ecclesiastical  court, 
but  I  must  suppose  it  good  ;  therefore  the  dranurrer  must  be  fulowed.  But  as  to  the  i 
plea,  there  may  be  a  question  how  far  the  oodidl  shall  extend,  and  therefore  let  the  {dea 
stand  for  an  answer,  with  liberty  to  except,  as  to  any  matter  subsequent  to  the  malciiu 
the  codicil ;  and  the  benefit  be  saved  to  the  hearmg.  (1  Chan.  Gaa  277  ;  Nels.  Tw. 
Rep.  in  Cane  303.) 

Wednesday,  February  the  2Qth. 
Case  81.— ScATTERGOOD  versus  Harrison. 
At  the  ChcmeeUor's  house.  Lord  Chancellor. 

The  Attorney  General  for  the  plaintiff.  Mr.  Scattergood,  who  lived  at  Maderas, 
at  divers  times  consigned  several  goods  and  effects  to  his  brother-in-law  Mr.  Trenchfidd 
in  London,  afterwards  on  his  coming  over  into  England,  he  sickened  and  died  at  Poris- 
mouih,  having  first  made  his  will,  and  Mr.  Trenchfield  and  Mr.  Fenvndc  executors ; 
Trenchfield  amy  proved  the  will  and  possessed  the  effects,  he  died,  and  left  Mr.  Ratoorth 
his  executor,  who  made  his  wiU,  and  anpoiated  the  defendant  Harrison  his  ezeoator, 
against  whom,  as  the  representative  of  Mr.  Trenchfield,  the  plaintiff  brought  t^is  bill 
for  an  account  of  the  assets  of  Mr.  Scattergood,  and  an  account  being  decreed,  the  Master 
has  reported  specially,  that  the  defendant  claims  an  allowance  of  commission  money, 
but  we  insist  that  he  is  not  intitled  to  any  allowance,  Mr.  Trenchfield  was  nearly  related 
to  the  testator,  there  was  no  particular  contract  with  him  as  factor,  and  in  his  accounts 
he  has  charged  nothing  for  factorage,  but  may  be  supposed  to  have  done  it  out  of  kind- 
ness to  the  testator,  and  for  sake  of  those  large  sums  of  money  ]|e  had  in  his  hands,  for 
which  he  paid  no  interest,  at  least  he  is  not  intitled  to  any  allowance  since  the  testator's 
deal^,  being  executor,  and  having  £100  legacy  given  him,  and  he  might  have  refused 
to  act,  and  your  loiddiip  adjudged  so  the  sixth  day  of  last  December,  [129]  in  the  case  of 
Sutton  versus  Nightingale^  for  then  he  did  not  transact  as  factor,  but  as  executor, 
who  is  intitled  to  nothuD^  for  his  care  and  troabk,  but  must  be  allowed  aU  his  necessary 
expences,  and  in  that  case  Mr.  Nightinga^  had  no  legacy  given  hhn. 

Lord  ChancMor.  Mr.  Trenchfidd,  prima  facie  is  certainly  intitled  to  factorage,  but 
if  you  can  shew  any  thing  whereby  it  necessarily  appears  he  was  not  to  have  any,  that 
will  destroy  the  other  presumption ;  you  say  he  has  not  charged  it  in  his  accounts, 
but  as  they  were  not  closed,  he  might  have  charged  it  at  the  foot  of  them,  unless  you 
had  shewn  that  in  his  accounts  with  others,  he  charged  factorage  immediately,  and 
not  at  the  end  of  the  account. 

Mr.  Lutwyche  for  the  defendant.  They  say  we  ought  not  to  have  any  commission, 
because  Mr.  Trenchfield  was  a  near  relation  to  Mr.  Scattergood,  was  made  executor, 
and  has  a  legacy  left  him,  but  the  l^;acy  is  not  said  to  be  given  him  for  his  trouble  as 
executor,  which  is  very  observable,  for  that  would  have  ocluded  him  from  a  residt» 
of  the  personal  estate,  but  he  would  be  intitled  to  t^is  legacy,  though  he  had  refused 
to  act  as  executor ;  and  thn'  an  executor  is  not  to  be  allowed  for  his  ordinary  care  and 
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pains,  yet  he  is  not  obliged  to  go  into  the  trade,  and  to  act,  and  negotiate  for  the  testator 
in  this  extraordinary  manner ;  but  they  say  we  are  to  be  allowed  our  expences,  we 
conceive  it  proper  to  settle  them  by  this  general  allowance  of  commission-money,  be- 
cause it  is  hard  for  us  to  produce  a  voucher,  for  every 'particular  sum  we  expended, 
and  we  allowed  interest  for  the  several  sums  of  money  in  our  liands. 

Mt.  Wills.  What  he  did  as  factor  he  ought  to  be  allowed  for,  since  he  was  executor 
as  well  as  before,  for  by  taking  upon  him  that  office,  he  is  not  obliged  to  act  as  factor ; 
and  if  he  had  employed  another,  he  would  liave  been  allowed  factorage  in  his  accounts : 
ni{fK}8e  an  attorney  is  made  executor,  if  he  has  occasion  to  carry  on  law-suits  on  the 
account  of  his  testator,  must  he  give  up  his  fees. 

Lord  Chancellor.  I  cannot  now  go  out  of  the  report,  which  says  he  acted  only  as 
executor,  and  his  receipts  and  payments  in  the  report  are  set  out  as  executor.  Suppose 
the  case  to  be  (as  nothing  [130]  appears  to  me  to  the  contrary),  that  Mr.  Scattergood 
brought  these  effects  home  with  him,  and  the  executor  disposed  of  them,  sure  he  shall 
be  albwed  only  his  charges  and  expences,  but  if  any  thing  appeared  to  be  consigned 
to  Mr.  Trenchfield  by  the  testator  in  his  hfe-time,  though  it  came  to  his  hands  after 
his  death  (since  he  acted  before  as  factor),  he  should  he  allowed  commission  for  it. 
Therefore  I  decreo  factorage  and  commission  to  the  defendant,  for  all  the  money  and 
goods  which  came  to  Mr.  Tren^eld's  hands  in  the  life-tame  of  the  testator,  but  he  is 
to  have  no  commission  for  what  he  did  as  executor.  (1  Vem.  316 ;  Neb.  FoL  Rep. 
in  Cane  361.) 

Case  82.— DuNSOOMB  fwmu  DuNsooua  [1729.] 

At  the  Bolls.  EodemdU. 

(h»  devises  lands  to  his  daughter,  and  her  heirs,  after  her  mother's  death,  but  directed, 
that  if  his  son  paid  her  £500  after  her  mother's  death,  to  be  invested  in  lands,  that 
the  lands  devised  to  her  should  go  to  him ;  tliis  shall  be  considered  on  the  same  foot 
wiUi  every  other  mortgage. 

Mr.  Dvnscomb  by  his  will  and  codicil,  devised  certain  lands  to  his  wife  for  life,  re- 
mainder to  the  plaintif!  his  daughter  and  her  heirs,  but  directed,  that  if  his  son  paid  to 
hia  daughter  £500  after  his  wife's  death,  to  be  laid  out  in  lands,  then  the  lands  he  had 
devised  to  her  after  her  mother's  death,  should  go  to  him  and  his  heirs.  And  the  bill 
Ib  brought  to  compel  the  defendant  the  son  to  pay  this  £500  within  a  reasonable  time, 
or  be  foreclosed. 

And  the  counsel  for  the  defendant  insisted,  that  on  everv  bill  of  foreclosure,  the 
Court  decrees  an  account  to  be  taken  of  what  is  due  of  one  sicle  for  principal,  interest, 
and  coets,  and  of  the  rents  and  profits  of  the  other,  which  are  first  to  be  applied  to  pay 
ofl  the  interest,  and  then  to  sink  the  principal,  and  the  defendant  to  be  foreclosed,  if 
he  does  not  pay  what  is  reported  due  within  such  a  time  after  the  Master's  report : 
and  that  the  same  decree  ought  to  be  made  here,  for  till  the  account  was  taken,  they 
could  not  tell  whether  it  was  worth  their  while  to  redeem  or  not. 

On  the  other  side  it  was  argued  for  the  plaintiff,  that  the  payment  of  the  £500  was 
a  condition  precedent,  and  that  the  defendant  had  no  title  to  an  account  of  the  rents 
and  profits  from  the  mother's  death,  nor  was  he  to  pay  interest  for  the  £500.  and  that 
money  by  the  will  was  to  be  invested  in  a  purchase  of  lands,  whereby  it  appears  the 
testator  did  not  design  the  rents  and  profits  should  go  to  sink  the  principal 

Master  of  the  RMs.  The  defendant  must  pay  interest  for  the  £500,  and  is  intatled 
to  an  account  of  the  rents  and  profits ;  it  is  the  case  of  every  mortgagee,  and  here  may 
be  a  foreclosure,  for  the  defendant  has  not  his  life-time  to  pay  the  money  in,  but  only  a 
reasonable  time  after  the  mother's  death.  (1  Vern.  7,214,232,33,190;  2Vem.3r>6; 
2  Chan.  Cas.  33,  58,  U7, 169.) 
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[131]  Monday,  March  the  3d  [1729]. 

Case  83. — Charles  Selby  Amhebst,  Esq.,  Administrator  of  Dame  Margaret  Stbode, 
his  late  wife,  who  waa  the  widow  of  Sir  George  Strode,  deceased,  PlaiiUiff; 
William  Bobinson  Litton,  Esq.,  devisee  of  the  will  of  LmoN  Litton,  Esq.,  de- 
ceased, who  was  the  only  son  am  heir  of  the  said  Sir  George  Strode  deceased, 
George  Darngllt,  a  remainder  man,  under  the  will  of  the  said  Sir  Gbobgb  Smm 
deceased,  Francis  Mascal,  and  James  BEDiNGnELD,  mortgagees  of  the  estate 
in  question.  Defendants. 

[S.  C.  2  Eq.  Cas.  Abr.  602  ;  5  Bro.  P.  0.  254.] 

At  the  Chancellor's  house,  JLord  Chancellor, 

Mr.  Solicitor  General  for  the  plaintiff.  Sir  George  Strode  being  seiaed  in  fee  of  the 
manor  of  Itchingkam,  and  divers  landfi  and  hereditaments  in  the  coimty  of  Sussex. 
of  the  yearly  tmuo  of  £500  and  upwards,  part  whereof  was  subject  to  two  several 
mortgages  made  by  him  to  Francis  Brook,  each  for  a  term  of  one  thousand  years,  for 
secunng  the  principal  sum  of  £1100  and  interest,  and  other  part  whereof  was  subject 
to  another  mortgage  made  by  him  to  Mary  Sdyard,  for  another  term  of  one  thousand 
years,  for  securing  the  principal  sum  of  £500  and  interest ;  and  the  said  Sir  George 
being  also  seized  of  o^er  estates  i  n  the  counties  of  Worcetier  uid  Gloucester,  and  Hereford, 
subject  to  other  mortmges,  did  by  his  last  will  and  testament,  dated  the  2lBt  day  of 
May  1707,  'devise  all  ms  manors,  messuages,  lands,  tenements,  and  hereditaments, 

*  to  his  only  son  Litton  Litton,  and  the  heirs  male  of  his  body,  remainder  to  his  godson 

*  Strode  Bedingfield  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  upon 
'  condition  that  the  said  Strode  Bedingfield  and  his  issue  male  should  change  his  name 
'  of  Bedingfield  to  Strode,  and  take  the  arms  of  the  Strodes  :  and  in  case  the  said  Strode 
'  Bedingfield  should  refuse  or  neglect  to  change  his  surname  from  Bedingfield  to  Strode, 

*  then  the  testator's  will  was,  [132]  that  the  said  devise  should  be  void,  and  in  such 

*  case,  he  gave  the  same  to  his  godson  George  Damelly  for  life,  remainder  to  his  first 
'  and  other  sons  in  tail  male,  he  and  they  changing  their  surnames  in  the  same  manner 
'  as  Strode  Bedingfield  was  to  do ;  and  in  case  he  and  his  issue  should  refuse,  then  the 

*  devise  to  him  and  them  was  to  be  void ;  and  in  such  case,  the  testator  devised  the 

*  same  to  his  own  right  hdis.* 

The  testator,  Sir  George  Strode,  soon  after  died,  and  his  son  JMlon  became  seized 
of  the  mortgaged  premisses  in  Sussex,  as  tenant  in  tail,  subject  to  the  said  mortgages, 
and  seized  of  the  reversion  in  fee  as  the  only  son  and  heir  of  Sir  George  Strode  his  father, 
subject  to  the  several  intermediate  remainders  before  mentioned.  Litton  Litton  was 
also  seized  of  a  great  estate  in  fee  simple  in  possession,  in  the  counties  of  Heriford, 
Bedford,  and  London,  devised  to  him  by  the  will  of  Sir  'William,  Litton,  of  the  value 
of  about  £3000  per  annum,,  and  by  his  will  dated  the  16th  of  April  1710,  '  gave  to 
'  his  mother  Dame  Margaret  Strode  a  legacy  of  £2000,'  and  after  giving  several  pecuniary 
legacies  to  other  persons,  the  will  goes  on,  *  And  my  further  will  and  meaning  is,  and 
'  I  do  hereby  direct,  order,  and  appoint,  that  my  executrix  hereafter  named,  shall 

*  within  six  months  after  my  decease,  pay  of!  and  discharge  all  mortgages,  and  inoum- 
'  brances  hud,  and  charged  upon  my  estate  in  Sussex,  and  heretofore  charged  by  my 
'  honoured  father  Sir  George  Strode  knight,  deceased,  to  wit,  one  mortgage  of  £1100 
'  lent  by  Mr.  Francis  Brook,  and  one  other  mortgage  of  £500  lent  by  Mrs.  Selyard 
'  to  my  said  father  ;  and  my  will  and  meaning  is,  and  I  do  hereby  direct  and  appoint, 
'  that  the  said  several  mortgage  leases  shall  be  kept  on  foot,  and  upon  payment  of 
'  the  said  several  sums  of  money  due  upon  the  said  mortgages,  shall  be  assigned  by 
'  the  said  mortgagees,  to  my  dear  and  ever  honoured  mother  Dame  Margaret  Strode, 
'  for  her  sole  use  and  benefit,  during  the  remainder  of  the  several  terms  in  the  said 
'  several  mortgages  contained.  And  he  further  gave  to  his  mother  a  yearly  ren^ 
'  charge  of  £100  for  her  life,  to  be  issuing  out  of  all  his  manors  and  lands  in  the  counties 
'  of  Hertford  and  Bedford.  And  gave  to  hia  wife  Bridget  a  yearly  rent-charge  of  £600, 
'  to  be  issuing  out  of  all  his  manors  and  lands  in  the  counties  of  Hertford  aim  Bedford, 
'  for  her  life. 

'  And  as  for,  and  concerning  all  and  every  his  manors,  messuages,  lands,  tenements, 

*  and  hereditaments,  which  he  the  said  Litton  Litton  was  then  seii^ed  of,  in  law  or  equity, 
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*  or  vhioh  he  had  a  power  to  strve,  or  ehajse,  he  did  give  and  dispose  of  the  same  in 
'  the  manner  following,  vie.  If  nis  wife  should  be  with  child  at  the  time  of  his  decease, 
'  then  he  gave  all  his  said  manors,  (&c.,  to  his  couain  WUliam  Robinson  Litton  {who 
'  was  his  mother's  brother's  son)  until  such  time  [1331  ^  svuih  child  should  be  bom, 
'  and  after  the  birth  of  such  child,  if  such  child  proved  a  son,  then  he  devised  all  his 
'  said  manors,  (£e.,  to  his  said  after-bom  son,  and  to  the  heirs  male  of  his  body,  the 
'  remainder  to  his  said  cousin  William  R<^>inson  Litton,  and  his  heirs ;  and  in  case 
"  of  the  birth  of  such  son,  then  he  devised  a  rent-charge  of  £200  issuing  and  to  be  paid 
'  hj  his  said  son  out  of  the  said  manors  and  lands  unto  the  said  WUliam  Robinson 
'  Litton  and  his  heirs,  wit^  a  power  of  distress  in  case  of  non-payment ;  and  if  the 
'  lud  after-bom  child  proved  a  daughter,  then  he  gave  to  such  twughter  £6000,  to  be 
'  nused  and  paid  out  of  the  rents  and  profits  of  the  said  estate,  at  wb  age  of  eighteen 
'  years,  or  marriage ;  and  if  his  said  wife  should  not  be  with  child  at  his  death,  then 
'  he  gave  all  his  said  manors,  dc,  to  his  said  cousin  William  Robinson  lAtton,  and  his 
'  beirs.  And  he  ordered  his  executrix  to  pay  all  his  father's  just  debts,  and  gave  the 
'residue  of  his  personal  estate,  after  his  debts,  legacies,  and  funeral  expences  were 
'  paid,  to  his  said  wife,  Bridget  Litton,  whom  he  appointed  sole  executrix  of  his  will ; 
'  and  he  appointed  that  all  his  furniture,  goods,  and  houshold-stufi,  then  being  in 
'  bis  manor-seat  at  Knebworth,  should  remain  and  continue  in  his  said  house  after 
'  big  death,  for  the  use  and  benefit  of  the  said  William  Robinson  Litton,  to  whom  he 
'  thereby  gave  the  same.*  Litton  Litton,  soon  after  the  makins  of  this  will  died,  and 
bis  wife  Bridget  proved  the  same,  and  WUliam  Bobinion  Litton  (who  was  her  guardian 
during  her  minority)  purchased  of  the  said  Bridget  the  benefit  of  the  residue  of  Litton 
LiUm's  personal  estate,  and  agreed  to  pay  off  all  the  debts,  and  t^e  wife  not  being 
with  child,  WUliam  Robinson  Litton  entered  on  all  the  premisses,  in  the  counties  of 
Sertford,  Bedford,  and  London  ;  and  added  the  surname  Litton  to  his  own,  and  Strode 
Bedingfield  who  was  intitled  to  the  remainder  of  the  estate  in  Sussex,  and  of  the  other 
lands  and  premisses  under  the  will  of  Sir  George  Strode,  entered  on  the  same,  and  took 
the  name  and  arms  of  Strode  ;  and  in  Mi^utelm^is  term  1710,  exhibited  a  bill  in 
Chancery  against  WUliam  Robinson  Litton,  Lady  Strode,  Bridget  LUton,  and  the 
mortgagees,  to  be  let  into  a  redemption  of  the  mortgaged  premisses  in  Sussex  ;  and 
the  cause  coming  to  be  heard  on  the  22d  of  February  1711,  a  decree  was  made  by  Lord 
EttiranH,  That  the  mortgagees  should  be  paid  off  out  of  the  assets  of  iMton  LUion, 
and  uptm  pajrment,  dioukl  assign  over  their  mortgages  to  Lady  Strode,  or  her  order ; 
hut  if  the  said  Strode  should  pay  to  Lady  Strode  the  money  due  on  the  said  mortgages, 
Tith  interest,  before  an  assignment  of  the  said  terms  to  her,  then  the  said  mortgagees 
were  to  assign  to  Strode  Strode,  or  to  such  persons  whom  he  should  appoint ;  but 
nich  assignment  was  to  be  subject  to  such  further  directions  as  the  Court  should  think 
fit  to  make,  when  proper  parties  should  be  before  them. 

[134]  Pursuant  to  this  decree,  the  defendant  Robinson  Litton  paid  off  the  mort- 
gages out  of  the  assets  of  Litton  Litton,  and  the  mortgagees  assigned  to  the  plaintiff 
S4by  Amherst,  by  the  direction  of  Dame  Strode  then  his  wife,  but  such  assignments 
were  subject  to  redemption  by  Strode  Strode,  or  such  other  persons  aa  shouH  be  in- 
titled  to  the  inheritance  of  the  premisses  under  the  will  of  Sir  Oeorge  Strode,  and  to 
the  further  directions  of  the  Court.  And  afterwards  the  plaintiff,  by  the  appointment 
<ii  Strode  Strode,  and  upon  paying  to  him  the  said  mortgage  money,  assigned  the  same 
to  the  defendants  Mascal  and  Bedi/ngfield,  subject  to  such  directions  as  in  the  decree, 
jjjdy  Strode  died,  having  first  made  her  will,  and  the  plaintiff  her  husband  residuary 
l^tee  of  her  real  and  personal  estate,  who  took  out  administration  with  the  will 
ttnexed.  And  Strode  Strode  being  dead  without  issue,  the  reversion  of  the  mort- 
gaged premisses  by  the  will  of  Litton  Litton  came  to  William  Robinson  LUton. 

In  Michaelmas  term  1725,  the  plaintiff  brought  a  bill  for  a  redemption  of  the  said 
tenns,  and  in  Easter  term  1726,  the  defendant  WUliam  Robvnson  LUton  brought 
a  cross  bill  to  redeem  the  said  mortgaged  terms ;  and  both  casues  being  heard  the 
13th  of  November  1727,  as  to  the  title  of  the  defendant  Damelly,  the  Lord  Chancellor 
^ted  a  case  to  be  stated  for  the  opinion  of  the  Judges  of  B.  R. ,  who  were  unanimous 
m  their  judgment,  that  his  remainder  could  not  take  place,  being  on  a  condition  pre- 
«dflnt,  which  never  happened.  Strode  Bedingfield  having  taken  the  name  and  arms 
w  Strode :  and  therefore  the  defendant  William  Robvnson  Litton  must  take  under 
the  will  of  LUton  Litton  :  and  now  both  causes  come  to  be  heard  before  3TOur  lordship 
«  the  equity  reserved ;  and  the  question  is,  Whether  Litton  Litton  intended  by  his 
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will,  th&t  his  mother  should  have  only  money  secured  by  the  said  mortgage  tenns, 
or  ijie  terms  themselves  1  and  we  think  his  intention  is  very  plain  (aa  far  as  it  could 
take  place),  to  give  her  the  said  terms,  discharged  of  the  money.  By  the  same  will 
he  gives  her  £2000,  and  surely,  if  he  had  designed  her  by  the  clause  in  question,  only 
the  money  secured  by  the  said  mortgages,  he  would  have  ordered  his  executors  to 
pay  her  so  much  money,  and  not  have  taken  this  round-about  way  :  he  directs  his 
executrix  to  pay  oS  the  mortgages  in  six  months  after  hig  decease,  and  the  leases  ue 
to  be  kept  on  foot ;  for  what  purpose  1  to  raise  the  like  sum  for  his  mother  t  no ; 
but  to  be  assigned  by  the  mortgagees  to  his  dear  mother,  for  her  sole  use  and  benefit, 
for  the  residue  of  the  terms  ;  tne  absolute  interest  in  the  leases,  whrai  the  money  was 
paid  oS,  were  to  be  assigned,  and  by  suSering  a  recovery  he  might  hare  barred  the 
remainder-men  of  their  equity  of  redemption,  and  he  could  not  have  made  use  of  more 
proper  and  plain  words  to  shew  his  [135]  intention,  to  devise  to  his  mother  these  teniiB 
exonerated  of  the  mortgage  money. 

But  the  defendant  insists  on  the  decree,  whereby  Strode  Strode  may  redeem,  and 
Lady  Strode  is  to  assign  to  him,  on  his  paying  oS  the  mortgage  money.  This  decree 
was  right,  as  the  case  then  stood,  for  Litton  Litton  could  not  make  those  terms  absolute 
against  those  in  remainder,  who  claimed  under  the  wilt  of  Sir  George  Strode,  and  if 
Sabinson  Litton's  remainder  had  depended  on  the  same  will,  he  too  would  have  had  a 
right  to  redeem  in  his  turn,  and  Lady  S^ode  could  only  have  the  benefit  of  the  money : 
but  the  Court  foreseeing  ih&t  the  remainder  to  Strode  Strode  would  be  spent  in  the 
compass  of  a  life,  that  at  that  time  he  had  no  issue,  and  that  if  he  never  haci  any  sons, 
and  Damelly  no  title,  another  case  might  happen,  such  as  hath  now  really  come  to 
pass,  has  made  no  provision  for  the  defendant  Vfilliam  Robinson  Litton,  though  he 
insisted  in  his  answer  to  that  bill,  that  he  was  intitled  to  redeem  those  terms  as 
remainder-man  in  fee,  but  has  left  that  point  open  for  the  judgment  of  the  Court, 
as  the  facts  likewise  have  done,  which  passed  subsequent  to  this  decree :  William 
Robinson  Litton  paid  oil  the  mortgage  money  out  of  the  assets  of  Litton  Litton,  and 
the  terms  were  assigned  to  Selby  Awherst,  who  assigned  them  to  Mascal  and  BedingfiM 
by  the  direction  of  Strode  Strode,  with  the  same  reservations  as  in  the  decree.  The  case 
between  Strode  Strode  and  Lady  Strode  was  very  difierent  from  the  case  between  the 

glaintifE  and  WiUiam  RtAinson  Litton,  Strode  Strode  took  under  the  will  of  Sir  George 
trode,  but  WUliam  Robinson  Litton  under  the  will  of  Litton  Litton,  who  being  only 
tenant  in  tail  with  a  remote  remainder  in  fee,  and  not  having  suSered  a  recovery, 
could  do  nothing  to  put  the  intermediate  remainder  to  Strode  Strode  in  a  worse 
condition  than  it  was  by  the  will  of  Sir  George  Strode,  and  could  not  make  the  terms 
absolute,  as  to  him  who  claimed  by  a  title  paramount ;  but  William  Robinson  Liiton 
claimed  under  the  will  of  Litton  Litton  himself,  who  could  give  him  the  inheritance, 
and  his  mother  the  terms,  which  are  not  to  be  considered  as  attendant  on  the  inherit- 
ance ;  and  though  they  were  created  for  a  particular  purpose,  yet  the  owner  might 
order  them  to  be  kept  on  foot  for  the  benefit  of  a  devisee,  as  well  as  have  created 
original  terms  out  of  the  inheritance  by  his  will,  and  though  this  intention  could  not 
have  its  full  effect  against  Strode  Strode,  it  may  against  William  Robinson  Litton ; 
and  tiierefore  we  hope  the  pluntiS  shall  have  these  terms  assigned  to  him  on  payment 
of  ^e  mortgage  money. 

Mr.  Faeakerlif.  As  the  question  is  between  two  voluntary  devisees,  neither  of  them 
are  intitled  to  a  preference.  The  intention  must  be  [136]  gathered  from  the  words  of 
the  will,  which  must  operate,  if  the  testator  had  a  power  to  devise,  and  ho  having  the 
remainder  in  fee,  if  the  intermediate  estates  determined,  the  equity  of  redemption  of 
these  terms  was  in  him  and  his  heirs,  which  sure  he  might  dispose  of ;  so  the  only 
question  is.  Whether  he  has  disposed  of  it.  The  mortgage  leases  are  to  be  assigned, 
which  extends  to  the  whole  interest,  the  testator  knew  they  were  mortgage  leases, 
and  of  more  value  than  the  money  they  were  security  for,  and  as  he  has  declared,  they 
shall  be  assigned  to  his  mother,  he  has  likewise  dechtred  to  what  purpose,  to  her  sofe 
use  and  benefit,  and  for  how  long  a  time ;  during  the  roiidue  of  the  said  terms,  so  that 
to  desire  these  terms  to  be  taken  from  her,  is  to  desire  contrary  to  the  express  words 
uf  the  will,  as  he  had  a  power  over  the  whole  terms  ;  has  he  reserved  any  part  of  them 
out  of  this  devise  1  It  is  said  such  a  devise  is  not  prudent  or  reasonable,  but  your  lord- 
ship will  consider  what  he  has  done ;  not  whether  he  has  acted  prudently  or  otherwise ; 
and  what  he  has  done  is  for  his  mother.   It  is  possible  he  might  design  for  her  the 
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money  only ;  it  is  possible  he  might  desi^  her  the  terms ;  and  if  so,  the  words  of  the 
will  are  to  turn  the  balance,  and  they  are  in  our  favour. 

As  to  the  decree,  that  is  so  far  from  doing  us  a  prejudice,  that  it  makes  strongly 
for  us  ;  for  if  these  terms  had  been  to  attend  the  inheritance,  the  same  directions  would 
have  been  given  as  were  on  the  payment  of  a  mortgage  to  one  Bridges  on  another 
estate,  which  was  expresly  ordered  by  the  decree  to  be  assigned  over,  in  trust  to  attend 
Ae  inheritance,  and  the  care  the  Court  took  in  these  di&rent  directions,  shews  their 
opinion,  that  it  was  notneceasarydirectly  to  consider  our  case,  because  Strode  Strodeimglut 
have  children ;  but  it  was  necessary  to  decna  the  mortgage  terms  should  be  assigned,  as 
Strode  Strode  should  appoint,  because  he  was  not  only  intitled  to  the  equity  of  redemp- 
tion, as  tonant  for  life,  out  he  had  a  right  also  to  be  reimbursed  pro  rata  from  the  owner 
tA  the  inheritance,  but  then  those  assignments  are  to  be  subject  to  such  directions  as 
the  Oourt  should  think  fit  to  make  when  proper  parties  should  be  before  them,  the 
decree  provided  for  the  only  person  who  was  then  plaintifi,  but  it  was  necessary  to 
reserve  the  consideration,  in  case  Strode  Strode  should  die  without  issue,  whether  the 
terms  were  absolute  in  I^ady  Strode,  or  whether  the  equity  was  devised  to  "WUlvim 
Rchinson  Litton,  who  then  claimed  it  by  his  answer,  and  it  is  therefore  very  odd  for  the 
defendant  to  insist  on  this  decree,  which  notwithstanding  gives  him  no  equity  of  re- 
demption, and  BO  is  rather  against  him,  or  to  say  that  our  right  shall  be  determined 
on  implication  by  this  decree. 

[139]  The  rent-chaxga  devised  to  the  mother  is  not  on  this  estate,  but  on  the  other 
UndB,  which  is  a  further  confirmation  that  he  had  disposed  of  these  terms  to  her,  and 
Ae  objection  that  the  devise  of  the  inheritance  without  the  terms  is  of  no  value,  and 
that  therefore  Litton  Litton  cannot  be  supposed  to  have  devised  them  to  his  cousin 
separate  from  these  leases,  is  of  no  weight,  because  he  has  left  him  by  the  same  will 
serezal  other  estates  of  great  value. 

Mr.  Wills  for  the  defendant  William  Robinson  Litton.  The  single  question  is. 
Whether  by  this  will  the  mortgage  money  only  is  given  to  Lady  Strode,  or  the  terms 
^emselvea  1  Hie  council  for  the  plaintiffs  say,  the  words  and  intention  of  the  testator 
are  plainly  for  them,  and  the  decree  to ;  or  at  least,  that  it  leaves  the  point  at  large : 
I  beg  leave  to  differ  from  them,  and  say  first,  that  the  words  of  the  will  are  plainly  for 
ua.  niere  were  two  interests  in  these  terms,  the  legal  interest,  which  was  in  the  mort- 
gages, and  the  equitable  interest,  which  was  in  the  owners  of  the  estate ;  and  nothing 
was  intended  to  he  assigned  bv  this  will,  but  the  legal  interest  only,  and  the  testator 
might,  and  would  have  used  other  words,  if  he  had  designed  to  pass  the  whole  interest, 
u,  that  the  whole  interest,  or  terms  should  be  for  her  sole  use  and  benefit,  or,  that  the 
owners  of  the  estate  should  have  released  to  her  their  equity  of  redemption,  or  would 
have  devised  to  her  the  terms  themselv^.  It  is  the  mortgagees  who  are  to  assign  to 
her,  and  they  can  assign  only  the  redeemable  interest  they  had,  and  he  says,  that  the 
mortgages  shall  be  kept  on  foot,  which  are  words  made  use  of,  when  the  terms  are 
designed  to  protect  the  inheritance,  and  the  words.  For  her  sole  use  and  benefit^  make 
no  uteration  in  the  sense ;  for  what  was  she  to  hold  for  her  sole  use  and  benefit  1  why 
*4at  was  assi^riied  to  her  1  which  was  only  the  interest  of  the  mortgagees :  and  the 
voids,  so  the  intention  of  the  testator  is  with  us ;  we  were  his  cousin  gennain  to  whom 
he  intended  a  beneficial  devise,  and  with  a  design  to  establish  his  name,  and  would 
he  have  given  away  then  such  a  ccmsiderable  part  of  the  estate,  as  these  terms  of  a 
thousand  years,  and  leave  us  only  an  idle  reversion  ?  he  might  as  well  have  devised 
the  estate  to  his  mother,  and  directed  his  executrix  to  pay  off  the  incumbrances.  They 
^y,  if  he  had  designed  her  the  money  only,  he  would  never  have  used  such  a  dreuity  ; 
f«i  the  money  was  liable  to  be  lost,  but  these  lands  he  knew  were  a  good  security 
for  K  much  money. 

,  But  they  say,  the  decree  has  not  determined  this  point,  and  that  the  reservation 
u  in  their  favour,  but  by  proper  parties  the  Court  could  not  mean  such  as  would  dispute 
the  right  to  redeem,  in  case  Strode  Strode  died  without  issue,  for  Lady  Q.40]  Strode  and 
ffiUiam  Hobinson  Lition  were  wtrties  to  that  suit ;  so  that  proper  parties  to  this  point 
not  ^en  wanlang,  and  WUliam  Bobinton  Lition  does  not  insist  in  his  answer, 
wat  he,  uid  not  Lady  Strode,  but  that  he,  and  not  the  plaintifE  is  intitled  to  the  equity 
« redemption,  and  the  point  reserved  does  not  regard  Lady  Strode,  but  the  plaintiff. 
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{Tuesday  morning,  March  tli£  ith  [1729].)  Mr.  Attorney  General  for  the  De- 
fendant William  Robinson  Litton.  These  terms  are  allowed  by  both  sides  to  be 
redeemable  :  but  the  question  is,  By  which  of  the  parties  t  whether  by  the  plaintiff, 
or  the  defendant  William  Robinson  Litton  1  and  this  must  be  determined  by 
the  will,  and  the  decree.  As  to  the  first,  we  shall  consider  the  words,  and  the  in- 
tention of  the  testator.  There  were  two  interests  in  these  terms ;  the  l^;al  interest 
in  l^e  mortgagees,  which  stood  as  a  security  for  their  money;  and  the  equitable 
interest  of  red^ption  in  those  who  had  the  inheritance :  and  no  words  of  the  will 
are  applicable  to  this  equitable  interest ;  but  his  intention  was,  t^at  his  ezecutois 
should  purchase  the  legal  interest  for  his  mother,  there  are  no  devising  words  of  these 
terms  to  her,  but  only  a  direction  to  his  executors  to  pay  ofE  the  said  mortgages,  and 
that  the  mortgage  leases  shoxild  be  kept  on  foot,  for  otherwise  on  redemption,  the  terms 
would  have  merged  in  the  inheritance,  then  that  they  should  be  assigned  by  the  mortga- 
gees to  his  mother,  and  there  is  no  direction  but  as  to  their  interest,and  the  words,  Durii^ 
the  residue  of  the  said  temis,weT&  necessary, because  the  mortgagees  had  such  an  interest, 
and  they  would  have  been  inserted  in  any  common  assignment,  they  are  still  called 
mortgage  terms,  and  there  are  directions  for  his  heirs  to  join  in  the  assignment,  or 
to  release  the  equity  of  redemption,  but  barely  that  the  mortgagees  should  assign, 
therefore  in  point  of  law,  this  assignment  would  be  for  the  residue  of  the  terms,  and 
in  point  of  equity,  it  would  be  subject  to  redemption.  As  to  his  intention,  it  is  impos- 
sible to  believe,  as  the  estate  then  stood,  he  intended  to  devise  to  her  these  terms  of 
one  thousand  years ;  but  it  is  strange  they  say,  he  should  use  such  a  circuity ;  if  he 
designed  her  only  the  money,  why  could  not  he  directly  have  devised  it  to  her.  Tbe 
question  never  is  on  the  reasonableness  of  a  devise,  but  what  the  testator  has  devised, 
though  better  reasons  may  be  given  for  that,  than  why  he  should  devise  her  the  terms ; 
he  might  rather  chuse  that  the  incumbrances  should  be  in  her  hands  than  in  a  stranger's, 
Eind  might  think  it  for  her  advantage  to  have  her  money  laid  out  on  such  a  good 
security ;  by  their  construction,  though  he  designed  the  bulk  of  the  estate  should  go 
in  his  name,  yet  he  devises  away  absolute  terms  of  one  thousand  [141]  years :  why 
did  not  he  devise  the  fee  to  her  1  he  has  given  his  mother  a  worse  estate,  without  any 
advantage  to  him  in  reversion  :  ajid  the  intention  of  the  testator  will  further  appear, 
from  considering  how  the  estate  stood  limited  at  the  time  of  his  making  the  will, 
Litton  Litton  was  tenant  in  tail,  remainder  to  Strode  JSedingfield  for  life,  remainder 
to  his  first  and  every  other  son  in  tail  male,  with  a  contingent  remainder  to  DameUy 
and  his  issue  male  ;  and  Litton  Litton  had  also  in  expectation  that  his  wife  might  1» 
enseitU  of  a  son.  They  must  suppose  then  that  it  was  Litton  Litton's  intention,  that 
during  the  continuance  of  those  estates,  his  mother  should  have  the  mortgage  money 
only,  for  he  could  not  bar  those  of  their  right  of  redemption,  who  claimed  under  the  will  of 
Sir  George  Strode,  and  that  he  has  expressed  his  intention  in  the  same  words,  by  whicli 
after  the  determination  of  those  estates  he  gives  her  the  equity  too,  whereas  it  was  prob- 
able those  intermediate  remainders  would  continue  as  long  as  the  terms  themselves, 
BO  they  would  make  the  same  words  carry  two  meaning,  during  those  estates  to  be 
only  a  devise  of  the  money*  and  when  they  were  determined  of  the  terms  themselves. 
We  shall  next  consider  the  decree  in  1710,  which  has  determined  this  questkoi  in 
favour  of  us,  and  that  was  not  the  point  reserved,  because  all  parties  were  then  befoie 
the  Court  that  were  proper  to  contest  it.  It  is  agreed,  that  the  will  of  Litton  LiUon 
could  not  prejudice  those  who  claimed  imder  the  will  of  Sir  George  Strode  ;  then  who 
were  proper  to  controvert  this  point  but  Lady  Strode  and  William  Robinson  LiUoa, 
who  were  both  before  the  Court,  and  not  the  sons  of  Strode  Strode  and  Mr.  DameUy  ; 
for  they  were  not  concerned  in  this  question,  because  they  claimed  under  the  will  of  Sr 
George  Strode  1  By  the  first  clause  of  the  decree,  the  Master  is  to  take  an  account  of  what 
is  due  on  the  mortgages,  and  WUliam  Robinson  Litton  is  to  pay  ofi  what  is  reported 
due,  out  of  the  assets  of  Litton  Litton,  and  the  mortgagees  are  to  assign  to  Lady  Strode, 
for  security  of  so  much  money,  if  the  Court  were  of  opinion  the  terms  belonged  to 
her,  would  they  have  given  this  direotion,  that  they  should  be  assigned  as  securities  1 
Yes,  they  say,  because  they  wen  subject  to  redemption  by  S^ode  Strode,  and  these 
terms  on  his  paying  of  the  money  are  to  be  assigned  as  he  shall  appoint :  this  dirot^ioii 
was  in  regard  to  the  apportionment  of  the  money,  for  tenant  for  life  is  not  obliged  to 
pa^  ofE  the  whole  mortgage  money,  but  those  in  the  reversion  must  contribute,  and 
this  assignment  is  to  be  subject  to  the  further  directions  of  the  Court.    It  is  not  the 
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aBOgnment  to  Lady  Strode^  but  this  to  Strode  Strode,  Uiat  the  G)urt  has  reserved  a 
.    power  over,  when  proper  parties  were  before  than,  which  were  those  who  claimed  the 
mheritamoe,  tinder  the  will  of  Sir  Georae  Strode,  against  whom  Strode  Strode  had  an 
equity  of  appottionment.   If  the  Court  had  designed  what  they  insist  upon,  the  decree 
would  not  luve  made  the  same  reservation  on  both  assignments.    Litton  [142]  Litton 
directs  that  all  the  mortgages  on  the  estate  should  be  paid  o£E  out  of  his  assets,  which 
on  payment  of  the  money  would  consequently  attend  the  inheritance,  but  when  tenant 
for  life  came  to  redeem  these  particular  mortgages  in  question,  it  would  have  been 
I    injurioiis  to  him  for  the  Court  to  have  directed  they  should  attend  the  inheritance, 
because  he  was  intiUed  to  a  oontribut^n,  and  this  accounts  for  the  difFerent  directions 
fit  the  decree,  as  to  these,  and  the  mortgage  to  iSi.  Brides,  and  they  caimot  vary  the 
I    decree  by  this  original  bill,  but  they  must  either  rehear  that  cause  or  bring  a  bill  of 
leriew. 

Mr.  Rider.  By  the  plain  construction  of  the  words  of  this  will,  it  appears  that  the 
testator  designed  these  mortgage  terms  to  his  mother  only  as  securities :  the  fiist 
direction  is,  that  his  executrix  should  pay  ofi  the  mortgages;  if  he  had  said  no  more, 
this  would  hare  been  for  the  advantage  of  the  several  remainder-men,  but  then  the 
mortgagees  are  to  assign  to  Lady  Strode  ;  could  he  use  plainer  or  clearer  words  to 
show  that  he  designed  her  the  money  only  "i  For  the  natural  meaning  of  them  is,  that 
the  mortgagees  being  pud  off,  should  assign  to  her,  and  she  stand  in  their  place,  and 
the  words.  For  her  sole  use  and  benefit,  relate  only  to  the  enjoyment  of  them  as  mort- 
gages. The  counsel  for  the  plaintiff  own,  that  during  the  continuance  of  the  remaindeis, 
these  terms  must  be  considered  only  as  securities,  and  can  it  be  imagined,  tiiat  after 
so  many  estates  spent,  the  same  words  should  have  another  signification )  But  the 
decree  nas  plainly  determined  this  question,  whereby  the  mortgage  terms  are  directed 
to  be  assigned  to  Lady  Strode  as  securities ;  if  these  words  stood  singly,  they  would  be 
an  incontestable  evidence  for  us,  and  the  following  words  make  no  alteration,  and 
this  assignment  is  to  be  subject  to  such  directions  as  the  Court  shall  think  fit  to  make 
vhen  proper  parties  are  before  them ;  for  this  is  only  spoke  of  the  assignment  then 
lut  mentioned  to  Strode  Strode,  and  it  was  necessary  to  msert  those  woi^,  for  other- 
vise  the  several  remainder-men  would  have  the  benefit  of  his  redemption.  But  sup- 
poatDg  it  his  intention  to  five  these  terms  to  his  mother,  the  devise  cannot  take  effect. 
Suppose  Sir  George  Strode  had  created  these  terms,  in  trust,  to  attend  the  several 
remainders  in  tail,  and  after  the  expiration  of  those  estates,  the  remainder  over,  such  a 
remainder  woukl  not  be  good,  because  a  term  cannot  be  limited  over  after  an  estate 
tail;  1^  this  devise  they  aie  made  terms  m  gross,  and  separated  fnmi  the  inheritance, 
■0  that  a  recovery  by  any  of  ^e  tenants  in  tail  would  not  be  a  bar  to  it,  and  therefore 
sach  a  devise  is  void,  by  tne  doctrine  of  perpetuities. 

[143]  Lord  Chancellor.  It  seems  to  me  that  this  question  was  never  before  the 
Court  The  decree  says,  the  mortgages  shall  be  paid  off,  out  of  the  asseta  of  Litton 
Luton,  and  that  the  mortgagees  shall  assign  to  Ladj  Strode,  or  her  appointment,  in  order 
to  secure  to  her  the  principal  and  interest,  subject  to  redemption  by  Strode  Strode, 
and  then  the  mortgages  were  to  be  assigned  to  him,  and  the  assignment  was  to  be 
subject  to  such  directions  as  the  Court  should  think  fit  to  make,  when  all  proper  parties 
nre  before  them,  which  must  be  meant  of  this  last  assignment  to  Strode  Strode ;  the 
InH  was  brought  by  Strode  Strode  to  have  the  mortgages  discharged :  lisdy  Strode 
by  her  answer  says,  she  is  intitled  to  die  money,  and  BMinson  Litton  says,  he  in  intilJed 
to  the  equity  of  redemption  as  devisee  of  the  revermon ;  Lady  Strode  inrists.  that  the 
mortgaffe  money  is  to  be  paid  off  out  of  the  assets  of  Litton  Litton,  and  the  terms 
angned  to  her,  but  takes  no  notice  of  what  interest  she  has  in  them  :  and  this  was 
iht  only  point  for  the  directions  of  the  Court.  The  case  then  before  us  is  no  more 
than  this ;  an  estate  is  limited  to  one  in  tail  male,  remainder  to  another  for  life, 
renuunder  to  his  first  and  every  other  son  in  tail  male  on  a  contingency,  remainder 
over  to  another  in  the  same  manner,  reversion  in  fee  to  the  tenant  in  tail ;  the  tenant 
in  tail  makes  his  will,  and  thereby  taking  notice  of  two  mortgages  on  the  estate,  directs 
hia  encutrix  to  pay  them  off,  and  that  the  mortgaged  leases  be  kept  on  foot,  and 
aaaigned  to  his  mother  for  her  sole  use  and  benefit,  during  the  remainder  of  the  said 
terms,  which  are  terms  in  gross  in  the  mortgagees ;  if  the  mortgagor  indeed  pays  off 
nek  mortgages,  the  terms  will  attend  the  inheritance,  but  as  he  has  a  property  in  them, 
be  may  oertunly  disannex  them ;  what  then  doos  the  testator  intend  to  ^ve  by  these 
worda  1  not  the  money,  for  the  mortgages  were  to  be  Recharged  out  of  his  personal 
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estate ;  not  that  the  terms  might  attend  the  inheritance,  or  be  surrendered,  but  to 
the  end  that  the  mortgagees  might  assign  them  to  his  mother,  not  as  a  trustee,  but  for 
her  sole  use  and  benefit :  so  that  the  words  are  very  plain  and  clear,  and  tho*  the  tes- 
tator had  no  power  to  make  these  terms  absolute  against  the  intermediate  remaiiuter- 
men,  yet  the  will  must  take  place  as  far  as  it  may,  and  the  decree  could  go  no  further 
against  them,  than  to  put  the  mother  in  the  plaice  of  t^e  mortgagees,  but  now  tluMC 
remainders  are  all  spent ;  the  case  is  only  this :  tenant  in  fee  of  ^nda  subject  to  two 
mortgages,  orders  hia  executors  to  pay  o£E  the  mortgage  monc^  out  of  his  pennud 
estate^  and  derisea  the  mortga^  terms  to  one,  and  the  inheritance  to  another,  as  both 
parte  of  such  a  will  are  consistent,  both  the  devisees  must  take ;  these  terms  never 
attended  on  the  inheritance,  but  are  substantive  terms,  and  given  to  his  mother 
immediately ;  or  suppose  they  were  attendant,  [144]  they  are  not  devised  over  after 
the  determination  of  estates  tail,  for  the  devise  does  not  take  effect  till  after  the  death 
of  the  testator,  when  there  was  only  an  estate  for  life  in  being. 

Be  it  therefore  decreed,  that  it  be  referred  to  a  Master,  to  see  what  is  due  for  prin- 
cipal, interest,  and  cost  on  the  said  mortgages,  and  that  on  payment  thereof  by  the 
plaintiff,  the  mortgagees  shall  assign  to  him,  and  he  is  to  enjo^  the  said  terms  absolute 
against  the  defendant  William  Robinson  Litton,  and  his  heirs ;  and  the  defendant's 
cross  bill  is  to  be  dismissed ;  and  as  to  the  defendant  Damelly,  be  it  deoreed,  that  he 
took  no  estate  by  the  vill  of  Sir  George  Strode.   (Post.  Cas.  120.) 

Monday,  March  the  3d  [1 729]. 
f  '  Case  84.— Martin  versus  Stileb  and  Sherman. 

AiiheBeUs. 

One  seized  in  fee  of  upper  and  lower  mills,  leases  the  lower  with  the  stream,  and 
covenants  for  quiet  enjoyment,  and  after  leases  the  upper,  and  the  lessee  covenants 
not  to  divert  or  pen  up  the  said  streams  to  the  prejudice  of  the  lower  mills,  the  lessee 
of  the  lower  mills  may  bring  a  bill  on  breach  of  this  covenant,  in  the  room  of  his 
lessor,  for  an  injunction,  without  first  bringing  an  action  of  treqnss. 

Sir  James  Clark  being  seized  in  fee  of  the  upper  and  lower  mills,  made  a  lease  of 
the  lower,  which  were  corn-mills,  with  the  water-courses  thereto  appertaining,  to 
the  plaintiff  for  twenty-one  years,  and  covenanted  for  himself,  and  those  claiming 
under  him,  that  the  plaintiff  should  qmetly  enjoy ;  Sir  James  afterwards  lets  the  upper 
mills,  which  were  four  powder-mills  and  a  corn-mill,  to  the  defendant  StyLes,  who 
covenanted  that  he  would  not  divert,  convert,  or  turn,  by  himself,  his  workmen,  or 
under  tenants,  any  of  the  streams  or  water-courses  coming  down  to  the  said  mUlB; 
or  pen  up  the  said  streams,  whereby  the  lower  miUs  might  be  prejudiced  for  vant  of 
water :  and  St^s  mskea  an  under  lease  of  the  com-mill  to  the  defendant  Sherman. 
The  plaintiff  bnn^  this  bill  M;ainst  the  defendants,  to  have  the  benefit  of  this  covenant, 
in  the  place  of  ^r  James  Clerk,  who  had  covenanted  for  his  quiet  enjoyment,  and 
assigns  as  a  breach,  that  the  defendant  Sherman  had  penned  the  water  up  so  high, 
that  the  stream  run  back  to  Ember  Mills,  instead  of  running  down  to  the  plaintiff's 
mills  :  and  the  plaintiff  read  evidence  to  prove,  that  the  defendant  penned  the  water 
up  so  high,  purely  to  distress  him,  and  turn  it  on  the  Emher  MiUs  ;  on  the  other  hand, 
the  defendants  endeavoured  to  prove,  that  it  was  necessary  to  the  working  their  own 
mill,  that  the  stream  should  be  penned  up  so  high ;  that  the  plaintiff's  mills  being 
enlai^ed  drew  more  water  than  usual,  and  that  damming  up  the  stream  did  not  make 
it  run  back,  as  they  had  tried  by  laying  straws  on  it 

[145]  Master  of  the  Rolls.  The  landlord  having  covenanted  with  the  plaintiff, 
that  he  should  quietly  enjoy  the  streams  and  water-courses,  the  plaintiff  is  intitled 
to  stand  in  t^  place  of  the  feasor,  to  have  the  benefit  of  the  defendant  Styles's  covenant, 
not  to  prejudice  or  hurt  the  plaintiff's  mills,  and  to  a  perpetual  injunction  without 
first  bringing  an  action  of  trespass ;  and  I  would  grant  the  injunction  according  to 
the  words  of  the  covenant ;  but  then,  if  the  plaintiff  should  apply  to  the  Oourt  for 
a  breach  of  this  injunction,  the  question  would  come  in  dispute,  how  high  the  c^fendant 
might  pen  the  water  1  which  is  not  settled  by  the  evidence  on  either  aide ;  and  one 
witness  for  the  defendant  swears,  that  the  higher  the  water  is  penned  up,  the  better 
lus  mill  works ;  and  then,  tJiough  the  penning  may  be  a  prejudice  to  the  plaintiff, 
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it  ia  not  a  breach  of  the  covenant,  for  the  defendant  himself  is  ill  the  first  place  to  have 
the  full  benefit  of  the  water. 

The  phuntiff  cannot  have  a  quod  permitteUt  for  that  lies  only  for  the  owner  of  the 
inheritance,  regist.  155.  So  that  I  am  only  in  doubt  how  to  give  the  plaintifF  a  proper 
relief,  and  this  case  is  not  like  to  the  establishment  of  a  right  to  a  wateiHiourse,  but 
rather  like  to  the  settling  of  boundaries,  and  m^  be  determined,  either  by  persons 
chosen  by  the  parties,  to  be  approved  of  by  the  Master,  who  may  settle  how  high  the 
defendant  may  pen  the  water,  consistent  with  his  covenant,  or  by  oommissioners. 

But  at  last  the  Maxter  of  the  BoUs  directed  three  issties  to  be  tried,  First,  Whether 
the  defendant  had  penned  up  the  water,  consistent  with  his  covenant,  or  not! 
Secondly,  If  not,  how  much  the  phuntii!  was  damnified  thereby  t  And  Thirdly,  how 
high  the  defendant  might  pen  up  the  water,  consistent  with  his  coTenant. 

[146]  Friday,  March  the  7th  [1729]. 

Case  85.— The  Earl  of  Tankerviixe,  Plaintiff;  Sir  Gboeqe  Coke,  Mr.  Ruth,  and 
Mr.  MiUA,  executors  of  Charlbs  late  Earl  of  Tankerville  deceased,  James  Earl 
of  BmKLEY,  surviving  trustee,  Lord  Limington  and  Lady  Bridoef  his  wife, 
WnuAM  Paulst  and  Lady  Annabella  his  wife,  Whxiah  Wilher  Esq. 
and  Lady  Mart  his  wife,  daughters  of  the  late  Earl  of  Tankerville  deceased, 
Mr.  (JoRDON,  executor  of  Grey  Bennet  one  of  the  younger  sons  of  the  late  Earl 
of  Tankervtllg,  Elizabeth  Misson,  executrix  of  Sir  James  Misson  a  trustee, 
Charles  Bennet  Esq.,  commonly  called  Lord  Ossulston  eldest  son  of  the 
plaintiff,  Henrt  Nevil  alias  Gret,  devisee  under  the  will  of  Ralph  Lord  Gret, 
and  Cbables  Wilher  son  of  William  Wilher,  Defendants. 

At  the  Chancellor's  housSy  Lord  Chancellor. 

A.  having  a  power  to  charge  only  £5000  a-piece,  the  other  £3000  a-piece,  shall 
not  be  made  good  out  of  his  personal  estate,  because  he  designed  only  to  charge  the 
lands,  and  has  devised  away  the  residue  of  his  personal  estate. 

If  (me  grants  an  annuity  out  of  the  manor  of  Dale,  and  has  no  such  manor,  yet  his 
person  ia  liable. 

A.  having  a  power  to  charge  lands  with  portions  for  younger  children,  sufiera  a 
recovery,  aim  after  wiJ  reciting  his  power,  he  charges  me  estate  with  £1000 
ioc  the  portion  of  his  daughter,  and  devises  her  £1000,  the  recovery  having 
extinguished  his  power,  the  £1000  chained  on  the  lands  was  decreed  to  he  paid 
out  of  his  personal  estate. 

Mr.  Solicitor-General  for  the  plaintiff.  This  bill  is  brought  for  a  specifick  pw- 
fonnance  of  articles,  entered  into  by  the  plaintiff's  father,  previous  to  his  marriage  with 
ifory,  the  daughter  of  the  late  Ford  Lord  Grey  deceased ;  and  to  be  reheved  against 
two  deeds  of  appointment,  whereby  the  late  Earl  of  TankerviUe  charged  ^e  Os^lston 
titate  with  die  payment  ai  £8000  a-piece,  for  the  portions  of  d^endants,  his  younger 
children.  And  in  order  to  set  the  plaintiff's  case  in  a  clear  light  before  your  lordship, 
I  shall  consider  how  the  several  estates  of  Ford  Lord  Grey,  and  of  CharUs  late  Earl 
d  TaiUcervUle,  stood  limited  at  the  time  of  the  execution  of  these  articles :  part  of 
the  estate  of  Ford  Lord  Grey  was  in  settlement,  and  part  out  of  settlement.  The  lands 
in  settlement  were  by  indentures  of  lease  and  release,  dated  respectively  the  3lBt  of 
■Voy.andthe  first  of  Jun«  1672,  [147]  conveyed  by  WUliamLoTd  Grey  his  grand-father 
ID  trust  to  the  use  of  himself  for  life,  remainder  to  his  son  Ralph  for  life,  remainder 
to  Ford  the  first  son  of  Ral^  for  life,  remainder  to  his  first,  and  eveir  other  son  in 
tail  male,  mnainder  to  Balph  the  second  son  of  Ralph  for  life,  remaindsr  to  his  first, 
and  every  other  son  in  tail  male ;  remainder  to  Charles,  the  tibird  son  of  Salph  for 
life,  remaindor  to  his  first,  and  every  other  son  in  tail  male,  with  proper  limitations 
to  tmateee  to  preserve  the  contingent  remainders,  and  f<Hr  default  of  such  issue,  to 
tlie  fourth,  and  every  other  son  of  Balph,  in  tail  male  successively,  remainder  to  the 
faetn  male  of  the  body  of  WUliam  in  tail  male,  remainder  to  his  own  right  heirs. 

In  1681,  Ford  Lord  Grey,  by  indentures  of  lease  and  release,  conveyed  all  his  lands 
oat  of  settlement,  to  George  Earl  of  Berkley,  and  others,  and  their  heirs,  in  trust,  as 
to  part,  of  the  value  of  £1600  per  annum  out  of  the  rents  and  profits,  or  by  mortgage, 
or  Bale,  or  otherwise,  as  they  should  think  convenient,  to  pay  off  and  mscharge  all 
his  debts,  by  mort^^age,  statute,  or  recognisance,  and  then  to  rwse  £20,000  for  the 
pntioQ  of  his  daughter  Mary,  in  such  manner  as  he  should  appoint ;  and  H  he  should 
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die  before  anj  appointment,  in  truat,  for  her  and  her  hurs ;  and  after  the  rauing 
of  those  sunu,  then  to  raise  any  other  sum  he  should  appoint,  and  for  want  of  su^ 
appointment,  in  trust  for  those  to  whom  the  lands  in  settlement  should  come  after 
bijs  decease.  And  as  to  the  other  part,  in  trust  to  pay  his  debts,  by  bond,  specialty, 
or  note,  and  then  in  trust,  for  him  and  his  heirs. 

J<^n  Lord  Ossulston,  by  his  will,  and  codicil  dated  the  28th  of  November  1694, 
devised  all  his  lands  to  his  son  Charles  for  life,  without  impeachment  of  waste,  re- 
mainder to  his  first,  and  every  other  son  in  tail  male,  remainder  to  the  heirs  male  d 
his  own  body  in  tail  male,  remainder  to  his  own  right  heirs,  with  a  power  to  his  sent, 
and  the  several  heirs  male,  as  they  severally  and  respectively  came  into  pOBseBsini, 
to  make  a  jointure  for  his  wife,  after  the  rate  of  £10  for  every  £100  of  her  pntion, 
and  to  cha^e  the  said  lands  with  portions  for  younger  children. 

The  estates  of  Ford  Lord  Grey,  and  of  Charles  Lord  Ossultton,  stuiding  limited 
in  this  manner,  articles  were  entered  into,  dated  the  19th  of  June  1695,  between 
the  said  Ford  Lord  Grey,  and  Charles  Lord  Osstdston,  reciting,  VPliereas  a  marriage 
waa  intended  to  be  shortly  had  between  Charles  Lord  Ossulstcm,  and  Mary,  the  daughter 
of  Ford  Lord  Grey,  and  whereas  Ford  Lord  Grey  had  conveyed  part  of  his  estate  in 
trust,  inter  aV,  to  raise  £20,000  for  the  portion  of  his  said  daughter,  which  money 
could  not  be  immediately  raised  (because  as  I  have  already  observed  [148]  to  your 
lordship,  the  trust  was  in  the  firat  place  for  the  payment  of  debts,  which  at  that  time 
vera  not  fully  satisfied),  and  whereas  by  the  will,  and  codicil  of  John  Lord  OasulsUm. 
the  Ossulston  estate  was  settled  in  such  a  manner  on  the  Lord  Charles,  that  he  could 
not  make  a  jcnnture  so  soon  as  the  said  marriage  waa  intended  to  be  had  (for  by  the 
codicil,  as  the  jointure  was  to  be  proportionable  to  the  quantum  of  the  portion,  it  could 
not  be  settled  till  the  payment  of  the  portion).  Ford  Lord  Grey  covenants,  if  the  sud 
marriage  tot^  efEect,  to  enter  into  a  security,  for  the  payment  of  £1000  a-year  interest 
till  the  raising  of  the  £20,000,  in  consideration  whereof,  Charles  Lord  OsttdsUm 
covenants,  that  on  payment  of  the  £20,000  he  would  assure  lands  in  fee  simple  in 
the  kingdom  of  England  of  £4000  a-year  at  least,  to  the  use  of  himself  for  ninety-nine 
years,  if  he  should  so  long  live,  without  impeachment  of  waste,  remainder  as  to  part 
of  the  value  of  £2000  a-year  to  his  wife  for  life,  for  her  jointure,  remainder  of  the  whole 
to  his  first,  and  every  other  son  in  tail  male,  remainder  to  his  own  right  heirs  :  and 
in  case  the  said  Lord  Osttdstm  died  without  issue  male,  the  said  lands  were  to  stand 
chained  with  the  payment  of  £15,000  for  daughters  pcnrtions,  but  if  he  died,  leaviiij^ 
issue,  and  one  younger  son,  or  daughter,  he,  or  she,  was  to  have  £10,000  for  their 
portion  ;  if  more  sons,  or  daughters,  they  were  to  have  £5000  a-piece,  to  be  raised  out  of 
the  said  lands ;  and  it  was  covenanted  and  agreed  by  and  between  the  parties,  that 
y  Lord  Ossvlston  died  before  the  payment  of  the  £20,000  or  the  settlement  of  a  jcanture. 
^e  jointure  should  not  be  made,  or  the  portion  paid  to  the  executors  of  Lord  Ossulston, 
but  to  the  proper  use  of  Mary  herself :  and  if  Mary  died  without  issue  in  his  life,  he 
was  to  be  paid  only  £10,000  within  one  year  after  her  decease :  and  it  was  furthw 
agreed  that  it  Ford  Lord  Greydaed  before  the  payment  of  the  £20,000,  the  estate  chai^ 
therewith  should  descend  on  ifory  and  her  heirs,  in  lieu  of  the  said  portion  and  jiunt- 
ure.   The  marriage  was  afterwards  had,  and  Lord  OssiUston  had  six  children  by  his  said 
lady.  Ford  Itoid  Grey,  afterwards  Earl  of  TcmkervUle,  died  the  24th  of  June  1721. 
having  zoade  his  will,  and  apptnnted  Lord  Ossulston  his  sole  executrix :  and  Ralph 
Lord  Grey  his  brother  entered  on  the  estate,  as  next  in  remainder,  the  18th  of  Mai/ 
1723,  articles  were  entered  into  between  the  said  Balph  Lord  Grey,  and  Lord  and 
Lady  Ossulston,  as  sole  executrix  of  her  father,  the  late  Earl  of  TavJcervUle  deceased, 
reciting.  That  whereas  differences  had  arose  between  the  parties,  inter  al\  about  several 
securities  which  Ralph  Lord  Grey  had  become  bound  m  with  his  brother,  the  late 
Earl  of  Tankertnlle,  in  order  to  prevent  and  put  an  end  to  the  same,  it  waa  agreed, 
that  Ralph  Lord  Grey  should  pay  oS  £8000  due  by  mortgage  of  part  of  the  said  Grey^s 
estate  to  Lady  Orace  Pier]poiiit,  and  John  SavUj  Esq.,  and  £15,000  due  hy  mortgage 
of  another  part  of  the  said  estate  to  the  Earl  of  Rochester,  and  the  said  mortgages 
[149]  ^ere  to  be  asugned  to  Lord  Ossulston  as  a  security  for  the  payment  of  £15,000 
agreed  by  these  articles  to  be  paid  by  Ralj^  Lord  Grey  to  Lord  Ossulston,  and  that 
he  should  indemnify  Lord  and  Lady  Ossulston  from  the  said  mortgages,  and  that  he 
should  pay  an  annuity  of  £100  a-year  to  Mr.  Ireton,  and  £16,000  to  Lady  Ossulston 
in  full  of  her  portion,  and  of  all  her  right  and  title  to  the  premisses  so  mortgaged  by 
her  late  father  as  aforesaid  :  and  more  effectually  to  enable  Ral^  Lord  Grey  to  make 
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these  seTeral  payments,  Lord  and  Lady  Ossidaton  covenant,  that  lands  of  £2000  a  year, 
part  of  the  lantk  contained  in  the  settlement  of  1672,  of  which  Ralph  Lord  Grey  was 
only  tenant  for  life,  should  by  act  of  Parliament  be  settled  on  Ealph  Lord  Grey  and 
iuB  heirs ;  and  that  if  there  was  occasion  to  raise  money  before  the  said  act  could  be 
passed*  they  would  join  with  him  in  the  mean  time  in  proper  conveyances,  and  that 
OD  payment  of  the  £15,000  they  would  reassign  the  mort^^ages,  as  Ealph  Lord  Grey 
shoold  ^)point ;  and  Lord  Ossulston  for  himself  further  covenanted  and  agreed,  that 
on  payment  of  the  £15,000  he  would  settle  in  jointure  on  his  lady  £100  a  year  for 
cTery  £1000  of  her  portion,  and  pursuant  to  these  articles,  10th  of  April  1703,  Lord 
ud  Ijkdy  Ostulston,  by  fine,  and  recovery,  and  indenture,  conveyed  the  said  lands 
to  Francis  Eyles,  for  the  term  of  one  thousand  years  (as  a  security  for  the  repayment 
of  £15,000  borrowed  of  the  said  Eyles,  to  pay  ofi  and  discharge  the  Earl  of  Rochester's 
mortgage)  remainder  to  Ralph  Lord  Grey  and  his  heirs  ;  and  on  the  24th  of  February 
1703,  an  act  of  Parliament  passed  to  confirm  these  articles,  and  Ralph  Lord  Grey 
altered  into  a  bond  of  the  penalty  of  £30,000  for  the  payment  of  the  £15,000  and 
interest  to  Lord  Ossulston ;  but  before  the  same  was  paid,  Ralph  Lord  Grey  died,  having 
first  mode  bis  will,  dated  the  13th  of  March  1704,  and  thereby  devised  all  his  real 
Mate  to  Lord  Sommers,  and  others  in  trust,  to  pay  all  his  debts,  and  then  in  trust 
to  convey  the  same  to  Henry  Nevil,  aUas  Grey,  the  defendant,  for  life,  remainder  to 
his  first,  and  every  other  son  in  tail  male,  with  several  remainders  over ;  in  1709 
Udy  Ossulston  died.  The  25th  of  May  1716,  Charles  Lord  Ossulston,  then  Earl  of 
TankerviUe,  by  deed  poll,  reciting  the  will  and  codicil  of  John  Lord  Osstdston,  and 
his  intermarriage  with  Mary,  the  daughter  of  Ford  Lord  Grey,  by  whom  he  had  six 
children,  and  that  a  treaty  of  marriage  was  on  foot  between  Mr.  Wallop  and  his  eldest 
daughter  Lady  Bridget,  and  that  the  said  Mr.  Wallop  had  agreed  to  accept  £8000 
iafuU  of  her  portion  :  the  Earl  of  Tankerville  in  order  to  raise  the  money,  by  virtue  of 
the  power  given  him  by  the  said  will  and  codicil,  and  of  all  other  powers,  appoints 
and  sets  over  Kirt  of  the  fee  farm  rents  of  the  Ossulston  estate  to  James  Earl  of  Berkley 
ami  Sir  John  Bennet  for  a  thousand  years,  in  trust,  to  raise  £8000  as  a  portion  [150]  for 
the  said  Lady  Bridtjut,  payable  at  her  day  of  marriage,  or  at  his  decease,  or  in  his  life-time, 
as  he  should  ai^mnt :  and  Mr.  Wallop,  now  Lord  Limington,  covenants,  that  whereas 
the  Lady  Bridget  was  intitled  to  £10,000  by  the  will  of  her  grand-mother,  on  payment 
of  the  £8000  he  would  give  a  release  for  the  £10,000  to  the  Earl  of  Tankerville,  and 
this  deed  of  appointment  is  assigned  to  Lord  Limington  to  secure  the  payment  of 
the  £8000,  and  the  marriage  being  had.  Lord  and  Lady  Limington  executed  a  general 
release  to  the  Earl  of  Tankermlle,  and  the  Earl  having  assigned  over  the  bond  of  £30,000 
(rf  Ralfh  Lord  Grey,  to  Lord  Limington  as  a  security  for  the  £8000,  Lord  Limington 
nassigiiB  the  said  deed  of  appointment  to  Sir  Jamas  Misson,  in  trust  for  the  Earl  of 
"fwhrviUe,  his  executors,  aaministrators,  and  assigns.  The  10th  of  December  1716, 
Chades  Earl  of  TankerviUe  by  deed  poll,  reciting  the  will  and  codicil  of  J ohn  Lord 
fksidston,  and  the  marriage  of  Lady  Bridget,  and  that  her  portion  was  paid,  and  the 
teat  (rf  his  younger  children  were  unprovided  for,  by  virtue  of  the  power  given  him 
by  the  said  codicil,  and  of  all  other  powers,  assigns  over  several  fee-farm  rents  of  other 
pMt  of  the  Ossulston  estate  to  the  same  trustees  for  one  thousand  years,  in  trust,  to 
rake  £8000  a-piece  for  his  younger  children  after  his  decease,'  or  in  his  life-time,  as  he 
ihoold  appoint.  Henry,  one  of  the  younger  sons,  died  in  the  life-time  of  the  Earl  his 
father,  Charles  Earl  of  Tankerville  made  his  will, '  whereby  he  recites  the  will  and  codicil 
^  <rf  his  father,  and  the  two  deeds  of  appointment,  which  he  thereby  confirms :  and  lest 
^  there  should  be  any  defect  in  the  execution  of  his  power,  or  that  the  said  fee  farm 
^  Rots  should  not  be  sufficient  to  raise  the  said  portions,  therefore  in  further  ezeouticm 
I  (rf  his  power,  by  the  said  codicil,  and  o£  all  other  powers,  and  authoritisB  him  in  that 
\  behalf  enablmg,  he  devises  all  the  Os^ston  estate  to  the  same  trustees,  for  a  term 
'  of  two  tbooaand  years,  if  the  fee  farm  rents  should  not  be  sufficient,  with  ease  and 
^  speed,  to  raise  the  said  portions  to  his  daughter  Wallop,  and  hia  other  younger  children, 
^  to  raise  the  said  portions,  or  so  much  thereof  as  the  said  fee  farm  rents  should  not 
be  BuflBcient  to  raise ;  it  being  his  intention  that  the  real  estate  thereby  devised, 
ihould  be  an  additional  security,  but  riot  to  give  them  more  than  £8000  a-piece  ' ; 
then  he  devises  all  the  rest,  and  residue  of  his  real  and  personal  estate  to  his  executors,  Sir 
I  wor^  Cofcs,  Mr.  Ruih,  and  Mr.  Mills,  in  trust,  out  of  the  renta  and  profits,  or  by  mort- 
i  or  sale,  to  pay  Mrs.  Sydney  £200  a  year  for  her  life,  and  the  surplus  to  Gray  Bennet 
uu  Udy  Mary  Wi^nwr,  two  of  his  younger  children  j  and  after,  by  a  codicil  dated 
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the  16th  of  April  1722,  he  deviseB  the  said  surplus  to  Gray  JBennet,  to  be  paid  him  at 
his  age  of  twenty-one  yealrs,  and  if  he  died  before  that  age,  to  his  grand-sons  the 
defendants  [151]  Charles  Bennet,  eldest  son  of  the  plaintiff,  and  Charles  WUmer ;  and 
if  eitKer  of  them  died  before  the  age  of  twenty-one  years,  then  to  the  survivor  of  them, 
and  soon  after  died,  and  Gray  Bennet  is  since  dead  under  the  age  of  twenty-one  years. 

The  first  point  to  be  considered  arises  from  the  marriage  articles  of  1695,  whereby 
the  late  Earl  of  TankervUle  covenants  to  settle  lands  of  £4000  a  year,  and  no  settle- 
ment having  been  made,  we  have  a  plain  demand  a^unat  his  executors,  to  have  lands 
of  that  value  purchaBed  out  of  the  assets  of  the  said  Earl,  or  to  have  his  personal  estate 
applied  to  that  purp(»e  as  far  as  it  will  go,  but  it  is  swd  these  lands  were  to  be  conveyed 
and  assured  on  a  condition  precedent,  on  the  payment  of  the  £20,000,  which  not  havmg 
been  paid,  the  Earl  is  not  obliged  to  perform  the  articles :  but  it  plainly  appears  that 
this  money  was  paid ;  for  though  it  was  not  actually  paid  by  Ford  Lord  Grey  in  his  life- 
time, yet  the  principal  was  charged  on  the  estate,  by  the  settlement  in  1681,  and  Ford 
Lord  Grey  confessed  a  judgment  defeasanced,  for  the  payment  of  the  interest,  so  that 
both  the  principal  and  interest  were  secured,  which  in  equity  is  considered  as  a  pay- 
ment ;  besides  Lady  Ossulston  was  executrix  of  Ford  Lord  Grey^  and  possessed  herself 
of  all  his  penonal  estate,  which  was  very  conaderable,  though  we  do  not  know  the 
exact  amount  of  it,  and  therefore  it  shall  be  presumed,  that  ^e  personal  estate,  wiih 
the  £15.000  secured  to  her  by  Balpk  Lord  Cfny,  was  a  full  satisfaction  of  the  £20,000. 
But  suppose  the  late  Earl  of  TankervUle  had  compounded  this  debt  for  £15,000,  yet 
in  regard  to  the  plaintiff,  and  his  other  children,  who  were  no  parties  to  that  composi- 
tion, it  must  be  considered  as  if  the  whole  was  paid.  But  the  executors  likewise  object, 
that  the  late  Earl  of  TankervUle  at  the  time  of  the  articles,  was  not  seized  of  any  lands 
in  fee  simple,  and  therefore  it  cannot  be  supposed  he  designed  to  purchase  lands,  but 
that  his  intention  was,  that  the  Ossulston  estate,  which  is  about  £4000  a  year,  should 
go  as  a  satisfaction  according  to  the  articles.  But  how  can  the  articles  bear  this  con- 
struction 1  whereby  he  covenants  to  convey  and  assure  lands  in  fee  simple  to  such 
uses,  now  he  was  only  tenant  for  life  of  the  Ossulston  estate,  and  it  is  no  answer,  that 
he  would  permit  his  son  to  enjoy  it ;  for  it  was  not  in  his  power  to  hinder  him.  he 
claimed  by  the  same  will  with  his  father,  so  this  is  not  like  the  case,  where  the  cove- 
nanter steers  lands  to  descend,  but  the  plaintiff,  notwithstanding  tJie  large  portion 
of  his  mother,  by  these  marriage  article  would  be  the  purchaser  of  nothing.  But 
if  the  Ossulston  estate  being  taken  notice  of  in  these  articles,  the  nearness  of  the  value, 
and  the  likeness  of  the  limitations,  should  induce  your  lordship  to  think  that  these 
were  the  lands  intended  to  be  settled,  that  will  determine  the  other  question  of  the 
portions.  By  the  codicil  of  John  Lord  Ossulston,  the  power  of  Lord  Charles  to  make  a 
[152]  jointure  is  limited,  but  to  provide  for  younger  children  is  indefinite  ;  yet  regard 
must  be  had  to  the  value  of  the  estate,  in  the  execution  of  it :  the  Ossulston  estate  is 
about  £3800  per  annum,  and  is  charged  by  the  deed  polls  with  the  payment  of  £40,000, 
so  that  if  the  power  is  considered  in  this  Ught  only,  it  is  not  well  executed,  for  tho'  the 
codicil  gives  the  late  Earl  an  unlimited  power,  this  Court  will  never  decree  an  unreason- 
able executaon  of  it ;  for  by  that  means,  tho'  he  was  only  tenant  for  life,  it  would  be 
in  his  power  to  disinherit  his  eldest  son,  contrary  to  the  intention  of  Ihe  donor,  that 
the  bulk  of  the  estate  should  go  to  bim  :  but  if  the  articles  refer  to  the  OsauUUm  estate, 
they  restrain  this  general  power ;  it  was  proper  on  the  marriage  to  ascertain  the 
portions  of  the  younger  children,  it  was  therefore  agreed,  if  there  were  daughters, 
and  no  issue  male,  they  would  have  £15,000,  if  a  son,  and  younger  children,  they  should 
have  £5000  a-piece,  and  if  the  father  can  say,  I  have  made  you  a  satisfaction  by  the 
Ossulston  estate,  for  the  lands  to  be  settled  by  the  articles,  the  plaintiff  sure  may  say, 
your  unlimited  power  over  that  estate  is  restrained  by  the  same  articles ;  for  if  the 
articles  are  taken  in  this  sense,  what  advantage  are  they  to  the  plaintiS,  but  by  a  re- 
straint of  the  power ;  and  the  Ossulston  estate  cannot  otherwise  be  taken  as  a  satis- 
faction of  the  covenant,  for  if  by  the  articles  he  covmants  that  the  Ossulston  estate 
should  be  limited  to  such  uses,  it  can  come  to  the  plaintiff  with  no  greater  burthen 
than  the  artacies  charge  it.  But  it  is  said,  that  the  pJainlifE  in  his  answer  to  a  bill  filed 
against  him  by  his  late  father,  has  admitted  he  had  a  power  to  charge  £8000  a-joece 
for  the  portions  of  younger  children,  and  submitted  to  the  raising  of  them. 

As  to  this  objection,  your  lordship  will  please  to  observe,  that  Lord  Limingtffn 
having  assigned  over  the  deed  poll  of  appointment  of  £8000  to  Sir  James  Misson,  in 
trust,  for  Charles  late  Earl  of  TankerviUe,  the  said  Earl  filed  a  bill  in  the  name  of  toid 
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lAminglon  and  his  lady,  against  the  dot  plaintiff  his  son,  to  have  the  money  raised : 
ind  also  another  bill,  in  the  name  of  the  other  younger  children,  to  hare  their  portions 
laised :  to  which  bills,  the  nov  plaintiff  put  in  his  ansvers,  and  insisted  that  the  sfud 
nuns  were  hi^y  uiireaaonable,  and  no  way  proportionable  to  the  value  of  the  estate, 
ud  contrary  to  the  intention  of  John  Lord  Ossulston  the  testator,  who  designed  the 
estate  should  continue  in  the  name  and  blood  of  the  BenTitis.  At  this  time  the  plaintiff 
had  no  knowledge  of  the  articles  of  1695,  and  being  under  the  displeasure  of  his  father, 
and  in  great  difficulties,  upon  some  proposals  from  the  late  Earl,  he  agrees  to  put  in 
rther  answers,  in  which  he  owns  the  £8000  a-piece  for  the  portions,  to  Ije  well  charged, 
and  submits  to  the  raising  of  them ;  but  at  this  time  too  he  was  a  stranger  to  the 
marriage  articles,  which  were  industriously  concealed  from  him,  but  the  case  appeared 
to  him  singly  on  the  will  and  codicil  of  [153]  John  Lord  Ossulston.  Under  these  cir- 
emngtaneeB.  and  wnoranoe  of  his  title,  he  was  induced  to  put  in  those  answers.  The 
late  Earl  died  in  1722,  and  then  upon  examining  his  papers,  several  briefs  were  found, 
and  eases  for  the  opinion  of  counsel,  wherein  these  marriage  articles  are  taken  notice 
of:  upon  which,  the  plaintiff  applied  to  the  defendant  Mills,  who  was  agent  and 
scJieitor  for  the  late  Earl,  for  the  said  articles,  but  he  denied  they  were  in  his  hands. 
Hb  plaintiff  filed  a  bill  against  him  for  a  discovery,  and  in  his  answer  he  confesses 
that  they  were  afterwards  found  among  his  papers,  by  one  of  his  clerks  ;  so  that  the 
plaintiff's  answer  being  put  in,  whilst  he  was  ignorant  of  his  title,  and  it  was  indus- 
triously concealed  from  him,  shall  not  injure  him  ;  for  if  under  this  ignorance  he  had 
jcHned  in  a  mortgage  or  a  conveyance,  the  Court  would  have  relieved  him,  as  appears 
by  numbers  of  precedents  ;  and  the  case  of  an  answer  only,  is  stronger,  upon  which 
ym  lordship  is  to  make  a  decree. 

These  are  the  general  points  in  this  case  ;  there  is  likewise  another  question,  that 
particularly  relates  to  Lord  Limington :  Whether  over  and  above  the  £8000  he  received 
u  a  portion  with  his  lady,  he  is  intitled  also  to  £8000  by  the  will  of  the  late  Earl  of 
Tanherville  t  The  will  takes  notice  of  the  appointment  of  £8000  to  Lady  Limington, 
aod  kst  the  execution  of  the  power  should  be  defective,  or  the  fee-farm  rents  not  suffi- 
omt,  the  testator  charges  all  the  Ossulaton  estate  with  £8000  a^piece  for  all  his  younger 
children  indefinitely,  which  words  they  say  amount  to  a  new  devise  of  £8000  to  Lady 
Lmington,  as  she  is  expresly  mentioned  with  the  younger  children.  The  deed  poll 
of  assignment  to  Lord  Limington  was  reassigned  by  him  to  the  late  Earl,  who  intended 
by  his  will  not  to  vary  the  portions,  but  to  make  a  further  security  for  the  payment  of 
them,  it  did  not  appear  at  that  time  that  the  portion  was  reassigned,  and  that  the  late 
Eari  stood  in  the  place  of  Lord  Limington,  but  he  has  expressed  himself  in  his  will, 
IB  he  did  by  his  ml  But  the  words,  That  his  intention  was  not  to  give  them  more 
thtD  one  £8000  a-juece,  exclude  all  double  portions ;  therefore  another  question  is. 
How  this  money  shall  go  1  Whether  it  shall  be  raised  for  the  eiecutora,  in  trust  for  the 
residnary  legatees,  or  sink  into  the  inheritance  for  the  benefit  of  the  plaintiff  ;  because 
Uie  power  is  to  be  executed  in  a  reasonable  manner. 

Monday,  March  the  \Oth  [1729].  The  Lord  Chancellor,  being  assisted  by  Sir 
Bofcert  Raymond,  Lord  Chief  Justice  of  B.  R.  and  Mr.  Baron  Comyns,  Mr.  Sclicitor 
General  opened  the  case  again,  and  argued  to  the  same  effect  as  before. 

[154]  Tuesday,  Mardi  the  Wth  [1729].  Mr.  Lutwych.  The  articles  in  1695 
wen  entered  into  previous  to  the  marriage,  and  on  a  valuable  consideration ; 
ud  if  they  ate  not  constnud  to  restrain  t^e  power  to  provide  portions  for 
?xmger  children,  tiiey  wiU  be  of  little  or  no  import;  and  tho*  it  is  agreed  by 
thnearticleB,  that  if  Ford  Lord  Grey  died  before  payment  of  the  £20,000.  the  estate 
diarged  shoukl  go  to  Mary,  in  satisfaction  of  the  portion  and  jointure.  It  is  not 
ud  that  it  shomd  go  in  satisfaction  of  the  lands  to  be  settled,  and  the  descent 
<i  the  lands  is  in  itself  a  payment,  tho'  Lord  Ossulston  afterwards  a^eed  to  accept 
fl5,000  from  Ralj^  Lord  Grey  for  the  said  portion,  so  that  the  plamtiff  is  plainly 
entitled  to  the  benefit  of  these  articles.  The  late  Earl  of  TankervUle  being  by  the  will 
ud  codicil  of  his  fa^er,  John  Lord  Ossulston  tenant  for  life,  with  a  remainder  to  his 
fint,  and  every  other  son  in  tail  male,  toad  with  a  power  to  make  a  jomture,  and  pro- 
^  portions  for  younger  children,  covenants  by  articles  previous  to  his  marriage, 
to  lettle  lands  of  £1000  a  year  on  himsdf,  and  the  issue  of  that  marriage,  and  £2(^0 
*7t»x  for  a  jointure  for  his  lad^,  and  £6000  a-^ece  for  the  portions  of  youngOT  children, 
u  vt  consider  these  articles  without  any  relation  to  the  Ossulston  estate,  we  are  in  the 
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ordinary  case ;  the  plaintiff  is  a  purchaser,  and  may  come  into  this  Court  to  have  a 
spedfick  execution  of  them,  and  the  late  Ear),  though  he  had  taken  no  notice  of  his 
power  in  the  articles,  yet  his  covenant  to  settle  a  jointure,  would  be  construed  to  be 
an  execution  of  his  power,  as  was  adjudged  in  Lady  Coventry's  case ;  but  it  is  hard 
to  say,  that  the  lands  whicli  the  plaintiff  holds  under  the  will  of  his  grand-father,  shall 
be  taken,  as  the  lands  which  his  late  father  covenants  to  assure  ;  so  that  in  coneidera- 
tiou  of  marriage,  and  of  a  portion  of  £20,000,  he  covenanted  to  settle  an  estate  he  could 
not  hinder  him  of :  but  supposing  this  estate  to  be  named  in  the  articles,  and  that 
the  late  Karl  designed  to  refer  to  it,  it  falls  short  of  the  value,  and  is  not  an  improv- 
able estate,  but  consists  in  fee  farm  rents,  which  are  not  as  valuable  as  other  OBtates, 
because  they  are  not  capable  of  improvement.  It  is  agreed  by  these  articles,  that  the 
eldest  son  should  have  the  lands  subject  only  to  £5000  a-piece  for  the  portions  of 
younger  children,  this  covenant  has  abridged  the  late  Earl's  general  power,  and  after 
the  execution  of  these  articles,  he  could  no  more  appoint  a  larger  provision,  than  he 
could  make  a  sale  of  any  part  of  the  estate  ;  and  if  the  Ossulston  estate  is  to  be  taken 
as  a  satisfaction  of  the  covenant,  this  is  the  only  thing  he  parted  with  by  these  articles ; 
but  supposing  them  out  of  the  case,  no  unlimited  power  [155]  will  be  estdbhshed  by 
ft  decree  of  this  Court,  if  it  is  unreasonably  executed.  By  the  codicil  it  appears,  that 
Jobn  Lord  Ossulston  designed  the  estate  should  remain  in  the  family,  and  where  tiie 
powOT  is  executed  in  such  a  manner  as  totally  to  defeat  this  inten^n :  it  is  in  the 
discretion  of  Uie  court  of  equity  to  restrain  it ;  and  it  appears  from  the  articles,  that 
thq  parties  thereto  thought  £5000  a-piece  to  the  younger  children  a  good  eXBcuUon 
of  the  power,  tho'  the  lady  brought  so  great  a  portion.  As  to  the  answer,  a  Court  would 
relieve  the  plaintiff  against  it,  even  after  a  decree,  as  it  was  obtained  from  him,  without 
knowing  of  the  articles ;  and  by  the  plaintiff  in  that  cause  conceaUng  from  him  what 
was  material  for  him  to  know,  for  the  bill  was  really  brought  by  the  Tate  Earl,  thou^ 
in  the  name  of  the  Lord  Limington,  who  had  assigned  over  the  appointment  to  him. 

Wednesday,  March  the  12th  [1729].  Mr.  Attorney  General  for  the  defendants. 
Lord  and  Lady  Limington,  Mr.  Paulet,  and  Lady  AnabeUa  his  wife,  and  Mr. 
WUmer,  and  Lady  Mary  his  wife.  This  case  depends  upon  the  codicil  and  articles, 
and  may  be  considered  under  these  two  heads.  First,  Whether  the  articles  ought 
to  be  carried  into  execution  t  And  secondly,  In  what  manner  1  and  whetiier, 
so  as  to  d^eat  the  appointments  for  the  portions  of  younger  children  %  It  aj^wars 
from  the  articles,  that  the  late  Earl  was  unable  to  make  a  present  settlement,  and 
these  articles  were  afterwards  laid  aside,  and  the  Earl  always  acted  without  any 
regard  to  them,  which  is  a  sufficient  evidence  that  the  parties  waived  them,  and 
the  setting  them  up  now  may  create  confusion,  and  defeat  aubsecjuent  settlements. 
In  1681,  Ford  Lord  Grey  conveyed  certain  lands  in  trust  to  pay  his  debts,  and  rake 
£20,000  for  his  daughter's  portion,  payable  as  he  should  appoint,  and  if  it  was  not  raised 
in  his  life-time  in  trust,  for  her  and  her  heirs,  otherwise  it  was  to  go  as  the  settled  estate 
at  ChUlingham. 

By  the  marria^ge  articles,  Ford  Lord  Grey  covenants  to  pa;^  £20,000  for  his  daughter's 
portion,  no  provision  is  made  for  the  payment  of  the  principal,  but  he  confessed  a 
judgment  to  secure  the  payment  of  the  interest ;  and  there  was  a  proviso  in  the  artielea, 
that  if  Lord  OssrUston  died  before  the  portion  was  paid,  or  a  jointure  made,  the  portion 
dbould  not  be  paid  to  his  executors,  but  to  Lady  Ossulston :  and  that  if  Ford  Lord  Grey 
died  before  the  portion  was  paid,  aU  the  said  lands  should  come  to  Lady  Mary  and  her 
heirs  in  full  satisfaction  of  her  portion  and  jointure.  The  next  consideration  is.  What 
has  happened  since  these  articles  %  Ford  Lord  Grey  died  before  the  [156]  money  was 
paid,  and  controversies  having  arose  between  Bal'ph  Lord  Grey,  who  succeeded  mm  in 
the  honour  and  estate,  and  Chxrles  Lord  Ossvislon  and  his  lady,  in  relation  to  the  estate 
and  incumbrances.  By  articles  dated  the  18th  of  May  1703,  it  was  agreed,  that 
.fioZpALord  Grey  should  pay  oft  the  several  incumbrances,  and  £15,000  to  Lord  Ossvlston, 
not  only  in  satisfaction  of  his  lady's  portion,  but  of  her  right  and  title  to  the  lands  and 
premisses  in  mortgage ;  and  that  Ix}rd  Ossulston  should  settJe  £100  a  year  for  every 
£1000.  This  was  a  new  ^reonent,  and  Lord  and  Lady  Ossulston,  covenant  to  coQTey 
the  inheritance  to  iioZpA  Ixnrd  Grey  and  his  heiis,  which  shews  they  proceeded  on  the 
proviso  that  had  happened,  by  Ford  Lord  Grey's  dying  before  the  payment  of  the  money. 
But  allowingthese  articles  are  not  waived,  but  are  to  be  carried  into  execution,  the  next 
queetjon  is.  Whether  the  OssulsUm  estate  is  to  be  deemed  as  a  satisfaction  (A  the  coveiLuit» 
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and  whether  these  articles  shall  set  aside  the  appointments  in  favour  of  the  younger 
children  t  It  does  not  appear  indeed  that  any  lands  descended  in  fee  to  the  plaintiff 
from  his  father  the  late  Earl,  but  his  father  could  have  hindered  him  from  enjoying  the 
OssuUton  estate;  for  no  estate  being  limited  by  the  codicil  to  trustees  to  preserve  the 
contingent  remainders  before  a  son  was  born,  the  late  Earl  could  have  barred  the  estate 
by  a  fine  or  a  feofhnent,  and  this  estate  comes  limited  to  him  as  by  the  articles.  The 
Iat«  Earl  under  his  general  power  appoints  a  term  of  a  thousand  years  for  raising  £8000 
to  Lady  LimingUmt  and  another  term  of  a  thousand  years,  for  raising  the  like  portions 
for  his  other  younger  children.  The  articles  are  general,  they  recite  indeed,  that  the 
OsfulsUm  estate  was  so  settled,  that  the  Eari  could  not  make  a  jointure,  but  then  he 
covenants  to  convey  lan<te  in  fee ;  so  that  this  general  covenant  created  no  Hen  on  any 
particular  lands ;  where  it  is  agreed  by  articles  to  settle  particular  lands,  they  create 
a  lien  on  that  particular  estate,  and  the  parties  are  considered  in  equity  to  have  the 
same  interest,  as  if  the  articles  were  actually  carried  into  execution ;  but  where  the 
articles  are  general,  the  person  intitled  to  the  benefit  of  them,  claims  only  as  a  general 
creditor  by  specialty,  as  was  admitted  in  the  case  of  Lady  Coventry :  in  that  case  a 
particular  power  was  recited,  and  the  Earl  covenanted  to  settle  lands  by  virtue  of  his 
power  (or  otherwise)  which  words  were  adjudged  to  be  only  auxiliary  ;  besides  settle- 
ments were  drawn,  wherein  the  particular  lands  were  described,  but  the  Earl  died  before 
the  execution  of  them  ;  so  these  articles  can  no  ways  affect  his  power  under  the  codicil, 
eUber  in  law  or  equity,  which  he  has  executed  by  these  deeds  of  appointment ;  and 
ctvuequently  the  appointments  are  good. 

Aral  if  the  artidee  do  not  affect  or  restrain  this  power,  I  shall  next  consider  whether 
it  is  executed  in  a  reasonable  manner.  It  is  plain,  John  Lord  OssulsUm  designed  to  trust 
his  son  with  [157]  the  execution  of  this  power,  and  there  is  no  instance  where  a  court 
of  equity  has  controlled  such  a  power  legally  executed  by  a  father  in  favour  of  his 
children,  and  the  testator  gave  this  power  to  his  son,  not  only  with  a  view  to  the  Ossul- 
riott  estate,  but  also  with  regard  to  any  other  estate  he  might  be  seized  of  by  marriage, 
or  otherwise,  at  the  time  of  the  execution  of  it,  and  was  the  very  reason  why  he  gave 
him  a  discretionary  power ;  and  when  the  late  Earl  executed  this  power,  the  Grey  estate 
also  of  £3000  a  year  was  descended  on  the  family ;  But  this  point  is  determined  by  the 
pluntiff's  Booond  answer,  which  I  do  not  oonuder  now  as  a  good  answer  in  respect 
of  the  artidee,  for  if  they  were  concealed  from  him,  without  doubt  it  shall  not  prejudice 
him  as  to  them ;  but  as  far  as  the  point  was  open  and  known  to  the  plaintiff,  so  far  it  is 
a  good  answer.  Now  the  codicil  is  particularly  stated  and  set  forth  by  the  bills,  and  there 
is  no  proof  of  any  imposition  on  the  plaintiff,  and  he  has  constantly  paid  the  interest 
of  the  portions  since  his  father's  death.  The  next  question  relates  to  Lord  Limmgton, 
who  claims  £8000  under  the  will  of  the  late  Earl,  in  which  Lady  LimingUm  is  expresly 
named,  and  if  he  does  not  take  by  this  will,  he  will  not  have  a  shilling  out  of  the  estate 
of  her  father,  though  he  compounded  a  debt  of  £10,000  and  £9000  interest,  for  £8000, 
ao  it  is  natural  to  think  the  late  Earl  her  father  designed  her  a  recompence,  and  there- 
fore by  his  will  he  sets  up  the  appointment,  and  discharges  the  trust  thereof  for  himself, 
in  favour  of  Lady  Limington ;  the  portions  are  to  be  raised  for  all  the  younger  children, 
ud  there  is  as  full  a  declaration  that  the  £8000  should  be  raised  for  Lady  Limitigton 
aa  for  the  others,  but  they  rely  on  the  words,  But  so  as  not  to  gvoe  them  more  than  one 
£8000  a-piece,  they  show  his  mtention,  that  only  one  £8000  for  every  child  should  be 
charged  on  the  estate ;  but  this  is  not  to  be  applied  to  the  other  part  of  the  case,  that 
Udy  Limington  shall  not  have  the  £8000  because  she  before  compounded  a  debt  for 
another  £8000,  but  the  words  as  to  her  are  to  be  taken  in  the  same  sense  as  to  the  other 
children.  If  his  power  was  well  executed,  the  appointment  was  good,  and  the  assign- 
ment over  of  it  to  the  late  Earl  was  good,  and  he  had  a  power  to  devise  it  to  any  person, 
as  »e  think  he  has,  to  Lady  Limington. 

-V.B.  The  Court  would  not  allow  parol  proof  to  be  read,  of  Lord  Tankerville^s  in- 
tention to  give  the  £8000  by  his  will  to  Lady  Limington,  though  her  counsel  insisted, 
they  might  read  proof  of  his  having  declared  so,  tho  th^  could  not  read  it  to  charge 
the  real  estate  by  the  will    (Post.  Gas.  157.) 

ifr.  WiUs.  Two  objections  have  been  made  to  the  raising  £8000  a-piece  for  the 
portions  of  the  younger  children,  the  articles  of  1695,  [168]  and  the  unreasonableness 
of  the  Bums.  But  the  articles  do  not  affect  this  question  for  two  reasons ;  first,  because 
they  are  at  an  end ;  and  secondly,  because  if  they  are  still  subsisting,  and  the  plaintiff 
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is  Intitled  to  have  them  carried  into  execution,  they  create  no  lien  on  the  Ouulitoi 
estate,  but  t^e  plaintiff  can  have  a  satisfaction  only  out  o£  the  real  and  personal  aawta 
of  the  late  Earl.  The  waiver  of  the  articles  depends  on  the  words,  and  Uie  subsequent 
facts.  Ford  Lord  Grey  died  before  the  portion  was  paid,  in  which  case  the  artidee 
were  not  to  be  carried  into  execution,  for  then  £1600  a  year  would  descend  on  Lady 
Ossulston,  in  lieu  of  her  jointure,  and  the  plaintiff  would  have  no  occasion  for  a  setUa- 
ment,  for  those  lands  would  come  to  him  by  descent  from  his  mother,  and  the  Ossulston 
estate  also,  by  the  will  of  his  grand-father.  The  subsequent  transactions  also  show  the 
articles  were  not  in  being,  because  the  parties  take  no  notice  of  them,  Mid  the  artidti 
of  the  I8th  of  May  1703,  and  the  act  of  Parliament  to  confirm  them,  make  no  mentum 
of  these  marriage  articles,  butgo  on  another  foot,  for  if  the  £15,000  had  been  paid  to 
make  up  the  £20,000,  the  late  £ari  would  hare  covenanted  to  make  a  jointure  for  the 
whole  £20,000  and  not  for  what  he  rec^ved ;  and  though  Lady  Ossulston  was  execiUrix 
of  Ford  Lord  Grey,  if  she  had  retained  any  assets,  the  value  of  them,  as  that  the^ 
amounted  to  £5000  or  the  like  sum,  would  liave  been  mentioned. 

But  if  the  articles  still  subsist,  the  plaintiff  is  not  intitled  to  a  satisfaction  out  of  the 
Ossulston  estate,  for  tho'  the  codicil,  and  the  Ossulston  estate,  are  taken  notice  of  m  the 
articles,  that  recital  does  not  shew  he  intended  to  settle  that  estate,  but  rather  the  con- 
trary ;  for  the  words  are.  That  John  Lord  Ossulston  had  so  settled  the  estate,  that  Lord 
CimTles  could  not  make  a  jointure,  so  they  cannot  effect  this  provision,  which  we  claim 
not  by  the  articles,  but  by  the  will  of  our  grandfather. 

As  to  the  unreasonableness  of  the  siuns,  the  case  of  a  trustee  and  a  father  is  veiy 
unlike,  and  all  the  parties  seem  to  allow  this  a  reasonable  provision,  because  they  thought 
£5000  a  convenient  portion  when  the  family  was  possessed  only  cj  the  Osniston  estate ; 
and  by  the  same  rule,  £8000  is  a  reasonable  providon,  when  the  Grey  estate  came  into  the 
funily ;  for  the  {Jaintiff  by  his  answer  confesses  both  estates  to  be  £8000  a  year,  and  lus 
answers  are  very  consistent,  for  Henry,  one  of  his  brothers,  died  between  his  first  and 
second  answer,  so  that  tho'  he  might  thmk  the  sums  unreasonable  when  he  put  in  his  firA 
answer,  yet  after  the  death  of  one,  he  might  submit  to  have  them  raised  tor  the  others. 

[159]  As  to  the  claim  of  Lord  Limington,  it  does  not  appear,  that  when  the  late  £aiJ 
gave  him  security  for  his  lady's  portion,  that  he  designed  the  appointment  should  be 
concealed,  but  rather  that  it  should  be  kept  on  foot,  for  he  might  uiink  it  proper  to  raise 
the  money  in  case  any  of  the  children  died,  or  for  other  reasons,  and  it  is  fuain  by  his 
will  he  did  not  design  this  money  should  sink  into  the  inheritance,  for  he  directa  it  to  be 
mised,  and  has  not  given  it  to  tlie  other  children,  or  any  other  person,  and  his  intentioii 
might  be  answered,  because  it  would  be  only  putting  her  in  the  room  of  his  son,  who 
died  between  the  marriage  and  the  making  of  his  will  And  the  words,  But  not  to  give 
them  more  tlian  £8000  a-piece,  are  in  our  favour,  they  imply  he  designed  aU  the  younger 
children  should  have  £8000  a  piece,  therefore  we  must  have  £8000  by  the  will,  for  we 
had  nothing  before  out  of  tlie  estate.  And  if  the  portions  are  to  be  £5000  a-piece,  Lord 
Limington  never  made  any  agreement  to  bar  liim  of  this  portion,  because  he  was  also 
ignorant  of  the  articles,  and  as  he  has  had  nothing  from  the  late  Earl,  the  portion  he 
received  shall  not  be  taken  as  a  satisfaction. 

Mr.  Mead.  As  to  the  question,  whetlier  the  appointments  are  unreasonable,  there 
is  a  material  difference  whether  the  younger  children  apply  to  the  Court,  to  have  a 
defective  execution  of  this  power  supphed ;  in  which  case  the  Court  may  consider  in 
what  manner  they  will  relieve  them,  or  whether  the  owner  of  the  inheiitance  cxunes  to 
set  aside  the  power,  though  it  is  well  executed  at  law.  It  is  necessary  also  to  consider  ih» 
time  when  these  appointments  were  made.  Tlie  Grey  estate  was  then  descended,  and 
these  appointments  are  in  favour  of  the  younger  children  of  the  same  mother,  by  whom 
that  estate  cume.  They  say  we  are  volunteers ;  but  it  is,  as  I  said  before,  a  material 
consideration  tliat  we  are  not  plaintiffs,  nor  are  the  younger  children  to  be  considered 
merely  as  volunteers,  for  Mr.  Paulet  and  Mr.  WUmer  married,  and  made  settlements  in 
prospect  of  these  portions. 

Mr.  Fazakerley.  If  the  power  stood  singly,  the  only  objection  would  be,  that  it  is 
unreasonably  executed,  though  there  are  no  cases  to  warrant  what  the  plaintiff  insists 
on.  Tlie  Lord  John  Ossulston  might  have  given  his  son  Charles,  the  late  Earl  of  Tanixr- 
viUe  the  whole  estate ;  wb^  then  sliall  the  Court  control  the  indefinite  power  he  has 
^ren  him  1  and  the  aecution  is  not  unreasonable,  if  it  be  considered  only  in  relation  to 
the  Ossulston  estate,  the  eklest  son  must  be  satisfied  with  the  leas  estate,  the  more  younger 
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children  there  are,  their  quality  as  well  as  circumstances  must  be  considered.  The  plain- 
dfi  owns  the  estate  to  be  £5000  a  year :  it  is  probable  too,  that  Lord  John  gave  the  late 
Earl  this  power,  with  a  view  to  his  having  a  greater  estate,  if  the  Ossulston  estate  was 
£8000  a  year,  no  body  could  think  the  appointments  unreasonable,  and  is  it  not  the 
same  thing  since  he  has  two  estates  of  that  value,  and  this  is  a  provision  for  chtldrm. 

The  articles  does  not  determine  or  restrain  this  power,  because  they  are  no  lien  on  the 
OssuLsion  estate.  The  covenant  is  to  settle  lands  in  fee,  the  articles  indeed  take  notice  of 
this  estate,  but  not  as  of  the  estate  that  was  to  be  settled,  but  as  of  an  estate  that  could 
not  be  settled ;  and  since  it  appeaia  that  the  late  £arl  had  it  under  his  consideration,  if  he 
I  had  designed  to  settle  these  lands  in  his  covenant,  to  assure  he  would  have  referred  to 
them. 

I  Mt.  Baron  Comyns.  John  Lord  Ossulston,  by  his  will  and  codicil,  devised  the  family 
I  estate  to  his  son  Charles  for  life,  d:c.,  with  a  power  to  make  a  jointure,  and  a  provision  for 
younger  children.  In  1695,  Charles  Lord  Ossulston,  on  a  treaty  of  marriage  with  Mary 
i  the  daughter  of  Ford  Lord  Grey,  covenants  to  settle  £4000  a  year  in  fee,  and  that  if  there 
was  a  son  of  that  marriage,  and  youngw  children,  they  should  have  £5000  a-piece  for 
their  portions,  and  the  Grey  estate  was  chained  with  £20,000  the  portion  of  Mary.  By 
articles  entered  into  between  Balph  Lord  Grey,  and  Charles  Lord  Ossulston,  and  Lady 
Ossulston,  Lord  Ossulston  agrees  to  accept  of  £15,000  in  satisfaction  of  his  lady's  portion, 
and  of  her  right  to  any  of  the  mortgaged  pr^isses,  and  to  settle  £100  a  year  jointure  for 
eveiT  £1000  of  her  portion,  but  these  articles  make  no  provision  for  younger  children. 
LmdCharles.hy^two  deeds poll,appoints  £8000  a-piece  to  be  raised  for  the  portions  of  Lady 
Bridget,  and  hu  other  younger  children,  out  of  part  of  the  fee  farm  rents  of  the  Ossulston 
estate,  and  afterwards  by  his  will,  for  a  further  security,  and  to  prevent  any  defect  in  the 
execution  of  his  power,  the  rest  of  the  Ossidston  estate  is  made  liable  to  the  payment  of 
these  portions. 

The  first  question  is.  Whether  £4000  a  year  are  to  be  purchased  and  settled  on  the 
plaintiff  Y  or,  Whedier  the  Ossulston  estate  is  to  be  considerod  as  an  equivalent  ?  and  T  am 
of  opinion  that  it  ought ;  for  it  was  not  the  intent  of  the  articles  that  £8000  a  year  should 
be  settled,  which  would  be  the  case  if  lands  of  £4000  a  year  should  be  purchased,  but  that 
the  Ossulston  estate  should  be  settled,  for  notice  is  taken  of  it  in  the  articles ;  it  is  about 
that  value,  and  it  was  in  the  power  of  [160]  the  late  Earl  to  settle  it,  because  no  estate  was 
limited  by  the  codicil,  to  trustees  to  preserve  the  contingent  remainders. 

As  to  the  nnt  question  of  the  portions,  if  it  stood  singly  on  the  deeds  of  appointment, 
or  the  will,  I  am  inclined  to  think  that  £8000  for  every  younger  child  ought  to  be  raised, 
diough  I  allow  that  this  Court  will  take  care  a  general  power  1t>e  executed  in  a  reasonable 
manner,  but  will  not  interpose  if  the  execution  is  not  apparently  unreasonable. 

Bat  then  another  question  is,  if  the  marriage  articles  do  not  restrain  this  power  1  it 
caonot  be  denied,  but  a  person  may  agree  to  confine  himself  in  the  execution  of  such  a 
power ;  let  us  then  consider  if  by  these  articles  the  late  Earl  does  not  hmit  his  power  to 
raising  of  £5000  a-piece ;  he  plamly  intended  by  these  articles  to  settle  £4000  a  year  in 
this  manner ;  £2000  a  year  for  the  jointure  of  his  lady,  £5000  a-piece  for  younger 
childreiL,  and  the  rest  of  the  estate  on  the  first,  and  every  other  son  in  tail  male  ;  he 
I    takes  care  of  all  the  children  of  the  marriage,  and  if  these  articles  had  been  carried  into 
exeoition  by  a  settl^ent  of  the  Ossulston  estate,  the  late  Karl  could  not  augment  or 
increase  those  portions,  to  the  prejudice  of  his  eldest  son  ;  for  by  the  same  rule,  he  might 
lessen  or  diminish  them  for  his  advantage :  and  when  he  has  once  executed  his  power, 
i    he  cannot  execute  it  again,  as  is  resolved  m  1  Co.  in  Biggs' a  case,  of  a  power  of  revocation. 
1    But  it  ia  said  that  the  articles  create  no  particular  lien  on  the  Ossulston  estate,  but  I  thmk 
vhera  a  man  has  such  a  general  power,  and  he  confines  himself  in  the  execution  d  it, 
tiiat  most  be  aj^died  to  the  estate  over  which  he  has  that  power, 
j       The  articles  of  the  18th  of  May  1703,  seem  to  me  only  to  confirm  the  former  articles, 
'    which  are  recited  as  they  could  be  performed  at  that  time,  and  the  agreement  to  accept 
I    £15,000  in  full  of  her  portion,  is  no  variance  from  the  marriage  articles,  because  as  there 
1    were  differences  about  the  raising  of  this  £20,000  the  rest  might  have  been  paid,  or  other- 
vise  satisfied,  and  it  does  not  appear  that  any  variation  was  designed. 
!        There  is  another  question  too,  whether  the  £5000  for  Lady  Limington  not  being  yet 
niied.  as  Lord  Limington  has  agreed  to  take  £8000  in  full  of  her  marriage  poition,  shall 
go  to  him  by  the  wiU  of  the  late  Eari,  or  to  the  executors,  but  this  I  shalt  speak  to  here- 
after. 


Digitized  by 


328 


TANKERVILLE  (eARL  Of)  V.  COKE 


MOSELT.UZ. 


Lord  Chief  Justice  Raymond.  The  prayer  of  the  bill  is  to  have  the  benefit  of  mar- 
riage articles,  and  to  set  aside  two  deeds  of  appointment.  The  articles  are  not  waived, 
but  are  to  be  carried  into  execution,  and  [162]  ther  are  not  determined  by  the  jiroriao  of 
Ford  Lord  Grey's  dying  before  the  portion  was  paid ;  by  the  articles  themselres  it  appean, 
that  provision  was  made  for  the  pa^^ent  of  the  interest,  and  the  principal  before  wu 
charged  on  the  estate,  and  bythe  articles  in  1703  therewas  an  agreement  either  for  a  com- 
position, or  the  portion,  and  no  other  portion  is  mentioned,  and  therefore  the  first  arlidea 
were  so  far  carried  into  execution,  that  the  interest  was  paid,  and  the  principal  com- 
pounded, and  the  composition  accepted  in  full  of  her  portion ;  and  tho'  it  is  said  to  be  in 
bar  of  all  Lady  Ossulston's  other  d^ands,  yet  still  it  is  in  din^harge  of  her  portion  tea 

As  these  artides  then  are  to  be  carried  into  execution,Ithink  theOssulston  estate  being 
permitted  to  come  to  the  plaintiff,  shall  be  taken  by  him  as  a  satisfaction,  and  it  looks  as 
if  the  parties  to  the  articles  intended  it,  for  they  take  notice  of  this  estate,  and  that  it  was 
settled  by  the  codidl  in  such  a  manner,  that  the  late  Earl  oould  not  make  a  jointure  out 
of  it.  80  soon  as  the  marriage  was  to  be  had  (which  was  three  months  alter),  but  why  ms 
that  codicil  recited,  but  with  a  view  to  that  estate,  out  of  which  he  could  not  settle  a  jwA- 
ture  till  the  portion  was  paid,  and  which  he  covenants  to  do  on  payment 

As  to  the  portions,  no  doubt  the  power  by  the  codicil  is  under  the  influence  of  this 
Court,  to  see  it  executed  in  a  reasonable  manner ;  but  I  do  not  found  myself  on  that 
point,  because  I  think  the  late  Earl  has  restrained  himself  by  the  articles  ;  for  if  the 
Ossulston  estate  is  to  be  taken  as  a  satisfaction  of  the  articles,  it  would  be  strange  to  say, 
that  the  Earl  has  the  same  latitude  of  power  l^t  him  over  that  estate  he  had  xmder  the 
codicil ;  no ;  the  articles  are  a  purchase  of  those  lands  which  he  covenants  shall  be 
charged  only  with  portions  of  £5000. 

As  to  Lord  Limington's  demands,  the  late  Earl  of  Tankerville,  accordinjg  to  his  power, 
has  chai^ged  Lady  Limington*s  portion  on  the  estate,  but  it  is  not  yet  raised,  the  estate 
has  not  bore  its  burthen,  the  appointment  has  been  reassigned  by  Lord  Limington,  in 
trust  for  the  late  Earl  of  TcmkerviUe,  his  executors,  administrators,  and  assigns.  And 
the  question  is,  Whether  a  new  trust  of  this  assignment  is  by  the  vrill  declared  iEor  Lord 
Limington  1   But  we  shall  consider  further  of  this. 

Lord  Chancellor.  The  power  to  provide  for  younger  children  by  the  codicil,  was 
subject  no  doubt  to  the  direction  of  this  Court ;  but  the  question  now  is,  If  the  late 
Earl  has  not  restrained  himself  :  It  appears  by  the  articles  not  to  be  the  intention  of 
the  parties,  that  £4000  a  year  should  be  purchased.  Lord  Charles  was  [163]  then  in 
possession  of  the  Ossulston  estate  of  that  value,  which  would  answer  the  articles,  and 
they  plainly  refer  to  the  codicil,  and  this  estate  ;  and  the  reason  why  the  parties  went 
upon  articles,  and  that  no  settlement  was  made,  was,  because  Lord  Ossulston  could 
not  make  a  jointure  till  the  payment  of  the  portion.  As  to  the  power,  by  these  articles 
all  the  children  are  purchasers ;  he  has  limited  the  estate  to  the  eldest  son,  and  laid 
on  £5000  a-piece  for  the  portions  of  younger  children,  and  uiy  further  chai|^  is  null, 
and  the  appointments  are  void  for  so  much.  The  articles  are  not  waived,  but  by  the 
plain  intention  of  the  parties  are  still  subsisting ;  I  question  if  they  could  be  waived, 
supposing  the  proviso  had  happened,  must  the  eldest  son  have  nothing  at  all,  because 
a  greater  estate  descended  to  the  mother. 

Lord  Limington  agrees  to  accept  of  £8000,  and  the  assignment  is  made  over,  in 
trust,  for  the  late  Earl,  so  the  estate  not  having  bore  its  burthen,  this  money  must  be 
raised  prima  facie  for  his  executors ;  but  the  question  is,  If  the  will  does  not  amount 
to  a  devise  of  the  trust  t  and  then  Lady  Limington  will  take  as  a  legatee,  and  muflt 
be  paid  after  creditors ;  but  let  this  point  be  spoke  to  on  Friday. 

Friday,  March  the  Wtih  [1729].  Mr.  SdicUot  General  for  the  defendant 
Charles  Bmoiet^  commonltf  coiled  Lord  OssulsUm.  The  will  of  the  late  Karl  of 
TankerviUe  takes  notice  of  the  appointment  for  Lady  Limington's  portion,  but 
not  that  it  had  been  reassigned  for  bis  benefit,  and  that  there  might  be  a  defect 
in  the  execution  of  his  power,  or  that  the  fee-farm  rents  might  not  be  sufficient, 
and  to  supply  any  such  defect,  or  want  of  value,  and  for  the  speedier  raising 
the  portions,  he  devises  all  the  Ossulston  estate,  <&c.,  the  will  makes  no  variation 
of  the  right  of  the  parties,  but  is  rather  a  confirmation,  and  there  appears  no  in- 
tention in  Earl  Tankerville  by  this  will  to  transfer  any  right,  or  to  give  a  new 
right ;  and  if  the  security  proved  sufficient,  and  the  power  was  well  executed,  notlung 
passed  by  the  will,  and  the  words,  Bid  so  as  not  to  giee  them  more  than  £8000  o-piM* 
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were  put  in  to  evidence  his  intention,  and  to  avoid  the  present  question,  because  Lord 
Liminglon  bad  accepted  £8000  in  full  of  his  lady's  portion.  But  it  is  objected,  that 
the  word  GitK  shews  his  intention  to  give  them  something  by  this  will ;  no  ;  he  does 
not  design  to  give  them  any  thing  by  the  will,  or  to  introduce  a  new  devise,  but  to 
confirm  what  was  already  given,  and  uses  no  devising  words.  The  assignment  in 
trust  for  the  late  Earl  was  a  secret,  at  least  his  will  makes  it  so,  and  if  he  h^  designed 
to  renounce  the  benefit  of  this  trust,  it  is  not  to  be  supposed  [1641  but  that  he  would 
have  used  words  to  that  purpose ;  so  that  when  thus  £8000  is  raised.  Lord  Limington 
wiQ  stand  a  trustee  for  the  executors  of  the  li^  Earl,  and  it  must  go  into  the  person^ 
estate,  for  the  benefit  of  the  residuary  legatees. 

Mr.  Attorney-General  for  the  defendants,  Lord  and  Lady  Limington.  The  late 
Earl  of  Tankermlle,  by  the  assignment  to  Sir  James  M isson,  was  undoubtedly  intitlwl 
to  the  benefit  of  the  appointment  of  the  portion  of  Lady  Limington,  and  to  have  it 
raised,  either  for  his  own  benefit,  or  for  those  to  whom  he  should  dispose  of  it ;  and 
the  question  is.  Whether  he  has  devised  it  to  Lady  Limington  1  It  is  admitted,  he 
did  not  advance  a  shilling  for  her  portion,  but  compounded  a  debt  of  £10,000  and 
£9000  interest  for  £8000,  this  therefore  went  to  increase  his  personal  estate,  and  it 
IB  to  be  presumed  that  in  honour  and  justice  he  would  put  her  on  the  same  iEoot  with 
her  other  sistere,  and  therefore  the  words  shall  have  this  ccmstruction  put  on  tiiem, 
if  they  are  capable  of  it,  as  we  think  they  plainly  are. 

The  will  recites  the  appointments  he  had  made  in  execution  of  his  power ;  it  does 
not  take  notice  indeed  of  the  assignment  to  Sir  James  Mtsson,  not  because  it  was  a 
secret  in  the  family,  for  that  does  not  appear ;  or  that  he  would  make  it  a  secret  by 
his  will,  for  what  purpose  would  that  serve,  when  at  his  death  it  would  appear,  but 
because  he  designed  to  take  no  benefit  by  it,  he  says,  that  in  execution  of  his  power 
by  the  codicil,  he  charges  the  whole  estate  with  the  payment  of  £8000  to  his  daughter 
Wdlop,  and  his  other  younger  children.  Suppose  then  the  fdrmer  execution  to  be 
defective,  is  not  this  a  new  execution  of  his  power,  expresly  in  favour  of  Lady  Limington^ 
tad  it  is  mentioned  to  be  for  her,  in  the  same  manner  and  form  of  woras  as  for  the 
other  younger  children,  and  therefore  the  testator  shall  be  supposed  to  mean  the  same 
thin^  by  the  same  words ;  he  limits  by  the  will  a  new  term  of  two  thousand  years, 
this  IS  a  new  1^1  estate,  and  a  new  trust  is  created  for  the  benefit  of  Lady  Limington, 
the  sums  are  to  be  levied  and  raised  for  the  benefit  of  his  four  younger  children,  and 
he  makes  no  distinction  between  them,  and  the  words  are  as  plain  as  if  he  had  said 
for  the  benefit  of  his  four  younger  children,  which  would  have  admitted  of  no  dispute. 
The  words.  But  not  to  give  them  more  than  £8000  a-piece,  shew,  that  he  intended  to 
(^rge  the  estate  but  with  one  £8000,  not  that  he  did  not  design  to  devise  this  £8000 
to  Lady  Limington,  because  she  had  received  £8000  composition  money  for  a  debt, 
and  they  cannot  be  taken  in  this  sense  in  respect  of  Lady  Limington,  because  they  are 
equally  applied  to  all  the  children,  and  the  dispute  in  question  is  not.  Whether  two 
£8000  shall  be  raised,  but  to  whom  the  trust  of  one  belongs  1  and  those  words  shew 
Q6S|  designed  to  give  them  something,  and  only  manifest  his  intention,  that  they 
ihotud  not  Iiave  two  £8000  by  his  gift,  he  had  given  Lady  Limington  nothing  before. 

Mr.  FazakeHy.  By  the  express  words  of  the  will,  the  trustees  are  to  levy  and  raise 
£8000  to  his  four  younger  children,  so  that  he  has  explicitly  declared  the  trust  to  be  for 
thai  benefit,  and  he  says  afterwards.  It  being  his  intention  that  the  portions  should 
be  raised  for  the  benefit  of  his  four  younger  children ;  so  that  to  say  he  designed  three 
of  these  sums  for  his  younger  children,  and  the  fourth  for  his  executors,  is  saying  directly 
contrary  to  the  words  of  the  will,  and  the  intention  of  the  testator,  and  he  had  not  in 
new  the  £8000  he  had  paid  Lady  Limington,  but  only  the  sums  he  had  charged. 

Mr.  Baron  Comyns.  Lord  Limington,  previous  to  his  marriage  with  Lady  Bridget, 
me  of  the  daughters  of  the  late  Earl  of  TankervUle,  agrees  to  accept  £8000  in  full  of 
her  portion,  and  to  shew  that  he  did  not  expect  any  advantage  from  the  sums  to  be  nused 
for  younger  chiklren's  portions,  pursuant  to  the  power  of  the  late  Earl,  he  assigns  all 
the  ben^t  he  might  chum  thereby  to  the  said  Earl :  When  the  Kari  made  his  wUl,  it 
WIS  certainly  in  his  power  to  have  relinquished  this  advantagie,  but  the  question  is, 
Whether  the  words  are  clear  to  give  the  £8000  to  Lady  Limington  1  And  from  the 
construction  of  the  whole  will,  I  think  they  are  not ;  the  recitals  do  not  shew  any  such 
intention,  and  it  is  plain  by  the  directions,  that  he  designed  this  will  only  to  supply 
wy  defect  in  the  power  or  value  of  the  fee  farm  rents ;  this  is  his  desi^  in  express 
wends,  and  it  is  hud,  by  an  implied  construction,  to  put  a  different  meaiung'*on  them : 
C.V.— 11* 
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it  is  objected,  that  when  he  creates  new  terms  of  2000  years,  he  says  the  trust  of  those 
terms  is  to  raise  portions  for  his  four  younger  children  ;  so  doubtless  it  was,  he  designed 
the  portion  of  Lady  Bridget  should  be  raised  as  well  as  other  portions  ;  and  it  cfmnot 
be  intended  from  the  words,  that  these  portions  should  be  disposed  of  in  any  other 
manner,  than  if  they  had  been  raised  by  a  decree,  or  otherwise,  and  then  they  who  had 
truuferred  their  right,  would  have  held  them  in  trust  for  those  to  whom  they  had 
assigned  them,  the  testator  could  not  well  have  expressed  himself  otherwise  ;  but  he 
does  not  say  how  the  money,  when  raised,  is  to  be  disposed,  but  leaves  that  to  be  explained 
by  former  agreements.  He  had.  made  appointments,  not  only  for  raising  the  poitkut 
01  Lady  Liminffton,  but  of  the  other  younger  children,  and  recites  both  appointmmb 
in  his  will,  and  his  intention  was,  that  the  estate  devised  should  be  only  an  additicmal 
security.  It  is  [166]  said  that  by  the  words,  But  not  to  give  them  more  than  £8000  a-piece, 
it  is  plain  he  designed  to  give  them  something,  but  I  cannot  see  the  inference,  he  gives 
nothmg  by  way  of  devise,  but  uses  those  words  to  exclude  any  construction  th^  be 
designed  by  those  new  terms,  to  give  more  than  he  had  b^  former  appointments. 

Lord  Chief  Justice  Eayrnond.  I  am  of  the  same  opinion  with  Mr.  Baron  Comyns : 
There  can  be  no  doubt  as  it  stands  on  the  assignment ;  for  Lord  Limington  has  declared 
himself  satisfied,  and  assigned  over  the  appointment  in  trust  for  the  late  Earl  of  Tanker- 
ville ;  but  the  question  is.  Whether  the  will  gives  this  trust  back  again  1  and  we  cannot 
by  implication  suppose  so,  contrary  to  the  express  words,  the  will  recites  the  codicil  and 
the  appointmuits,  and  lest  there  should  be  any  defect  in  the  execution  of  hia  power, 
or  that  the  appointment  should  not  be  sufficient,  he  chai^  all  his  estate  with  the 
portions  of  his  younger  children,  and  vests  a  term  of  two  uiousand  years  in  trustees, 
for  the  speedy  and  easy  raising  of  the  said  portions,  that  were  to  be  raised  by  the  appoint- 
mente  :  and  he  says  after,  that  they  were  to  be  a  further  security  for  the  said  portiona. 
as  to  the  words,  But  riot  to  give  them  more  than  £8000  a-piece,  he  makes  himself  the 
giver  by  the  appointments,  and  declares  he  designs  to  give  them  no  more ;  and  this  he 
had  already  given  to  Lord  Limington,  and  the  words  are  strongly  against  him. 

iMrd  Chancellor.  Lord  Limington  certainly  m^de  a  disadvantageous  bargain,  his 
lady  was  intitled  to  £10,000  and  interest,  and  be  was  not  unapprised  of  her  right, 
because  it  is  recited  in  his  marriage  articles ;  and  he  covenants  to  release  it,  and  to 
accept  £8000  in  full  of  ber  portion,  and  afterwards  he  executes  a  release  and  asugns 
the  deed  of  appointment  for  nusing  the  money  to  Sir  James  Misson,  for  the  benefit  of 
the  late  Earl  of  TankervUle ;  but  the  money  must  be  raised  in  the  name  of  Lady  Liming- 
ton, and  she  will  be  a  trustee  for  the  Earl :  but  the  question  is.  Whether  she  is  now  a 
trustee  for  his  executors ;  or  whether  he  has  devised  the  trust  to  her  1  he  certainly  has 
not  in  plain  express  words ;  so  that  his  intention  must  be  made  out  by  implication, 
which  can  never  ouBt  an  express  declaration.  The  plain  intent  of  his  will  was,  lest  there 
should  be  any  defect  in  the  execution  of  his  power,  or  the  security,  he  chargea  all  the 
estate  with  a  new  term,  which  was  not  in  all  events  to  be  liable ;  but  if  the  fee  farm 
rents  were  not  sufficient,  then  to  raise  the  portions,  or  so  much  as  they  would  not  raise, 
his  intention  was  to  raise  the  sums  charged  by  the  appointments.  Then  come  the 
native  words,  [Iff?]  But  not  to  give  them  more  than  £8000  a-piece,  to  shew  his  intention 
not  to  give  the  children  more,  therefore  since  Lady  Limington  has  received  £8000. 
and  the  will  says  she  is  to  have  no  more,  we  cannot  construe  it  otherwise ;  so  her  pcolion 
being  assigned  to  the  late  Earl  of  TankervUle,  must  go  to  fais  executors  when  it  is  raised. 

Mr.  Peere  WiUiams  for  the  defendants,  the  younqer  children.  The  late  Earl  having 
devised  £8000  a-piece  to  his  younger  children,  and  your  lordship  having  determined 
he  had  a  power  to  charge  the  estate  with  £5000  only,  the  r^due  ought  to  be  made  good 
out  of  his  personal  estate.  If  one  grants  an  annuity  out  of  his  manor  of  Dale,  and  has 
no  such  manor,  yet  the  person  of  the  grantor  will  be  liable  to  the  annuity.  Children 
are  considered  as  creditors,  and  defective  surrenders  are  frequently  made  good  by  a 
court  of  equity  for  their  benefit.  In  the  case  of  SavU  and  Blackett,  decreed  in  1722, 
lands  were  settled  in  trust  to  the  use  of  A.  for  ninety-nine  years,  if  he  should  so  long 
live,  remainder  to  tnistees  to  preserve  contingent  remainders,  remainder  to  his  first, 
and  every  other  son  in  tail  male,  remainder  over,  with  a  power  to  A.  to  charge  the  estate 
with  portiona  for  his  younger  children  :  A.,  the  trustees,  and  Ids  eldest  son,  join  in  a 
common  recovery  of  tiie  lands :  afterwards  A.  makes  his  will,  and  reciting  hu  power, 
charges  the  estate  with  £1000  for  the  portion  of  his  daughter,  and  also  devises  to  her 
£1000.  There  the  common  recovery  having  extinguished  his  power.  Lord  Macdesfidd 
decreed  that  the  £1000  charged  on  the  estate  should  be  paid  out  of  the  personal  estate 
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of  the  testator,  because  it  was  the  case  of  a  daughter  ;  and  that  it  appeared  by  tlie  will 
he  designed  she  should  have  it.  In  that  case  the  father  executed  a  power  he  had  not, 
here  he  has  executed  his  power  furtfier  than  it  extends. 

Lord  Chancellor.  You  need  not  labour  this  point ;  for  by  the  will  of  the  late  Earl 
of  TankervilU,  it  appears  that  these  portions  are  only  to  be  raided  out  of  the  lands,  and 
the  whole  personal  estate  is  devised  away.  The  Court  therefore  declares,  that  the  articles 
dated  the  19th  of  June  1696,  are  suteisting  and  obligatory,  and  ought  to  be  carried 
into  execution ;  and  that  the  Ossulslon  estate  is  the  £4000  a  year  intended  by  those 
articles  to  be  settled,  which  being  hmited  by  the  codicil  of  John  Lord  Ossulston  to  the 
plaintiff  in  tail  male,  who  was  in  possession  at  the  death  of  his  father,  and  Charles  the  late 
Earl,  having  done  no  act  to  defeat  that  limitation,  it  is  to  be  considered  as  a  [168]  per- 
formance of  the  articles  on  his  part ;  and  therefore,  as  to  so  much  of  the  bill  as  prays 
a  settlement  of  lands  of  £4000  a  year,  on  the  foot  of  the  said  articles,  the  bill  is  to  be 
dismissed  :  And  the  Court  also  declares,  that  the  power  given  by  the  codicil  of  John 
Ijotd  Ossidston  to  Charles  his  aoit,  to  make  provuiona  for  younger  children,  was  restrained 
by  the  said  articles  to  £5000  o-piece,  and  that  under  the  deeds  of  appointment,  and  the 
inll,  £5000  a-piece,  and  no  more,  are  to  be  raised  for,  and  as,  the  portions  of  his  son 
Gray  Sennet,  and  of  his  daughters,  Lady  Limington,  Lady  Annabella,  and  Lady  Mary, 
with  interest  from  the  death  of  the  late  Earl. 


[169]  Thursday,  May  the  \st. 
De  Term.  Pascit.  1729. 
Case  86. — Filewood  &  al'  versus  Palmer  &  al'. 
[See  Robmsart  v.  Duleep  Singh,  1879, 1 1  Ch.  D.  83 1.] 
In  Court.   Master  of  the  Rolls,  Lord  Cliancellor. 

Mr.  Attorney  General  for  the  defendants.  This  is  the  day  for  the  defendants  to  shew 
cause,  why  an  injunction  should  not  be  granted.  The  plaintiffs,  who  are  tenants  of 
the  manor  of  Walton  upon  Thames,  in  the  county  of  Surrj/,  have  brought  this  bill  for 
an  injunction,  to  restrain  the  defendants  from  digging  clay  to  make  bricks,  from  cutting 
down  the  furze,  and  hindering  them  from  their  right  of  pasture  in  the  waste  of  the  said 
manor,  and  from  inclosing  the  common  fields.  The  defendant  Mr.  Palmer,  who  is  brd 
(A  the  manor,  granted  a  ucense  to  the  defendant  Lord  Shannon,  a  tenant  of  the  said 
manor,  to  dig  for  btick-eorth  to  enlarge  the  offices  belonging  to  his  messuage  within 
tha  said  manor,  under  which  license  he  has  dug  up  about  two  acres  of  the  waste,  which 
woBistB  of  six  thousand ;  and  the  plaintiff's  afHdavits  do  not  shew  that  sufficient  common 
ia  not  left^  and  they  insist  by  their  bill,  that  they  have  a  right  to  dig  the  soil,  and  take 
the  turf  for  their  messuages,  so  that  Lord  Shannon,  as  a  tenant,  has  a  right  also  to  the 
bricks,  to  be  expended  on  the  premisses. 

The  plainti^  say,  they  have  a  right  of  common  in  the  common  fields,  from  the  time 
the  com  is  taken  away,  'till  the  lands  are  sown  again,  and  that  our  inclosure  (which  is 
only  [170]  of  ten  acres)  is  an  obstruction  to  this  right,  whereas  it  will  not  take  away,  or 
prejudice  it,  Mr.  Palmer  has  only  made  a  diteh  and  a  fence  on  the  side  of  the  road,  to 
prevent  the  cattle  entering  the  said  fields,  as  they  pass  to  and  from  Suckbury  Ferry, 
which  carries  them  from  Middlesex  to  Surry,  and  from  Surry  to  Middlesex,  and  they 
are  open  in  several  places  for  the  cattle  to  come  in. 

JHr.  Wills.  The  lord  has  certainly  a  liberty  to  make  brick  in  the  waste,  if  he  does 
BO  injury  to  the  tenante  ;  and  the  statute  of  Merton,  20  H.  3,  ch.  4,  is  in  our  favour, 
by  which  the  lord  may  inclose,  if  be  leave  suflScient  for  the  tenants,  and  if  he  may  in- 
(fcae,  sure  he  may  afterwards  do  what  he  pleases  with  the  incloBure,  and  why  may  not 
he  Qse  the  same  liberty  in  part  of  the  waste  without  inclosing,  for  that  will  be  less  damage 
to  the  commoners,  tor  the  gross  and  furze  will  grow  again,  and  then  they  will  have  the 
benefit  of  them,  whereas  if  these  two  acres  had  been  inclosed,  they  would  have  lost  all 
sdnntage  of  theno. 
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Mr.  Fazakerly.  The  waste  of  a  manor  belongs  to  the  loid,  and  he  is  intitled  to  every 
thing  in  it,  from  which  he  is  not  excluded  by  the  custom  of  the  manor.   The  phintiib 

intitle  themselves  to  the  pasture,  fuf  se,  and  turf,  but  do  not  swear  we  have  not  left  suffi- 
cient for  them,  whereas  they  ought  to  have  made  out  very  clearly  that  they  were  pre- 
judiced. The  lord  may  exercise  his  dominion,  and  inclose,  though  the  tenants  have 
a  right  in  every  part  of  it,  and  if  the  plaintiffs  had  brought  an  action  against  the  lord, 
they  must  shew  by  their  declaration,  that  they  could  not  enjoy  the  common  in  so  ample 
a  manner.  In  the  northern  counties,  the  lords  greatest  estates  lie  frequently  in  their 
wastes,  and  it  would  be  the  greatest  injury  to  them,  if  their  tenants  could  restrain 
them  from  digging  for  coals. 

Mr.  Salieiior  General  for  the  pUtintiffs.  Hiis  bill  is  brought  by  the  tenants  to 
establish  thfflr  customs,  and  to  be  quieted  in  the  enjoyment  of  their  common,  against 
incroachments,  and  sets  forth,  that  as  well  the  freehold,  as  the  copyhold  tenants  of  ^ 
manor,  have  a  right  of  turbary,  pasture,  and  furze,  and  that  the  digging  for  brick  hy  the 
defendants  is  an  injury  to  this  right,  and  more  prejudicial,  than  if  the  lord  had  inclosed 
so  much  ;  if  pits  are  dug  in  the  inclosure,  the  damage  reaches  no  further,  but  if  the;  &n 
due  up  and  down  in  the  waste,  they  may  prove  very  destructive  to  the  tenants  cattle ; 
and  these  pits  may  be  considered  as  a  nusance  [171]  in  the  waste,  and  the  defenduits 
ought  to  be  restrained  from  digging,  at  least  tilt  they  have  put  in  their  answers. 

We  do  not  desiro  the  inclosure  to  be  abated,  but  only  an  injunction  to  prevent  further 
and  future  inclosures,  and  the  lord  cannot  inclose,  though  he  leaves  gaps  here  and  tiiere 
for  the  cattle,  because  those  are  not  so  beneficial,  as  to  have  the  ^Ids  lie  open.  But 
whatever  right  a  lord  who  is  owner  of  the  inheritance  has,  the  defendant  is  not  such  a 
one,  but  only  a  leasee  under  the  grant  of  the  Grown ;  so  that  what  he  is  doing  be  has 
no  right  to  do,  and  is  injurious  to  the  Crown,  and  this  Court  will  take  care  that  the 
light  of  the  Crown  shall  not  be  prejudiced,  by  what  means  soever  the  right  appean  to 
them,  and  therefore  will  restrain  the  defendant  by  injunction  from  committing  fuither 
injuries  to  the  Grown. 

Master  of  the  Rolls.  I  think  the  defendants  have  shewn  good  cause,  why  an  in- 
junction should  not  be  granted,  because  it  would  be  a  prejucUce  to  the  lord,  who  is 
owner  of  the  soil.  By  the  statute  of  Merton,  he  may  inclose  against  the  tenants,  and 
by  the  stat.  of  Westminst.  13  Ed.  1,  ch.  46,  he  may  approve,  against  those  who  have 
a  right  of  common,  if  he  leave  sufficient ;  if  he  does  not,  they  have  a  proper  remedy 
against  him  at  law,  but  the  plaintiffs  in  their  affidavits,  do  not  swear  that  there  is  not 
sufficient  common  left.  I  am  not  satisfied  that  injunctions  as  to  lands,  by  the  course 
of  the  Court  ought  to  be  granted  before  answer  (unless  the  defendant  prays  time  or  is 
in  contempt),  only  in  two  cases,  to  stay  waste,  because  a  writ  of  waste  lies  at  common 
law,  and  to  quiet  a  possession  on  the  stat.  18  //.  6,  ch.  9,  where  the  plaintiS  has  been  in 
the  actual  quiet  .and  peaceable  possession  for  three  years  last  past  before  the  filing  the 
bill.  And  it  seemed  to  him  that  this  injunction  could  not  be  ranked  under  either  of  these 
heads,  and  he  thought  the  Court  should  be  extreme  cautious  in  granting  extraordinary 
injunctions  before  answer  especially,  for  he  remembered  a  case  where  an  injunctitm 
to  stay  working  a  colliery  till  answer  did  irreparable  damage.  The  inclosure  is  a  benefit, 
rather  than  an  injury  to  the  plaintiffs.   (1  Ven.  156  ;  Curs.  Cane.  450.) 

Lord  Chancellor.  As  to  the  inclosure,  the  plaintiffs  having  a  right  of  common 
in  the  common  fields,  only  by  reason  of  vidnage  (Co.  Lit.  132  a ;  7  Co.  5  ;  4  Co.  38  b) 
the  lord  may  inclose  ;  but  if  he  had  no  right,  this  inclosure  is  a  service  to  the  plaintifts. 
But  the  principal  question  relates  to  the  digging  for  bricks.  If  the  Court  should  be 
hasty  in  granting  [172]  these  injunctions,  the  lord  could  not  open  a  mine,  for  fear 
the  tenant  should  file  his  bill,  because  he  has  a  right  to  the  turf.  The  soil  is  the  lord's, 
and  the  commoner  has  no  right  to  it,  or  can  take  it  away,  or  kill  a  rabbit  on  it,  but  is 
intitled  only  to  the  herbage,  and  that  not  exclusive  of  the  lord  (unless  by  custom)  or  in 
an  unlimited  manner,  but  oidy  for  the  cattle  levant  and  couchant  on  his  tenement ; 
and  shall  the  Court-,  before  answer,  restnun  the  lord  from  what  is  so  clearly  his  right  > 
the  plaintifis  may  bring  their  action,  but  in  this  they  must  declare  the  lord  hus  not  left 
them  sufficient  common ;  and  he  may  prove  and  give  in  evidence  they  have  suffident, 
2  Vem.  116,  there  the  Court  was  so  far  from  granting  an  injunction,  that  the  bill  wis 
diuniBsed,  and  the  plaintiffs  left  to  their  remedy  at  law ;  and  therefore  I  allow  the  cause, 
and  the  order  for  the  injunction  must  be  discharged.    2  Vem.  301,  356. 

And  his  lordship  and  the  Master  of  the  Rolls  agreed,  that  the  estate  of  the  defendant 
could  not  be  taken  notice  of  by  the  Court.   The  Master  of  the  Rolls  said,  that  possibly 
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after  answer,  if  it  appeared  the  lord  was  making  a  very  unreasonable  use  of  his  owner- 
ship of  the  soil,  to  the  plain  damage  of  the  tenants,  the  Court  might  grant  such  an 
injunction  as  was  now  asked  :  but  he  was  not  satisfied  it  ought  to  be  granted  before 
answer,  be  the  case  what  it  will. 

Saturday,  May  the  11th  [1729]. 
PETITIONS. 
Case  87. — Anomyhus. 
At  the  Rolls. 

The  clerk  in  Court  may  proceed  here  for  his  bill,  either  against  the  solicitor,  or  client, 
though  he  cannot  sue  the  client  at  law  for  want  of  a  retainer. 

The  Clerk  in  Court  may  pray  payment  of  his  bill  of  costs  in  this  Court,  either  against 
the  solicitor,  or  the  client,  tho'  be  cannot  proceed  at  law  against  the  client,  for  want  of 
a  retainer. 

Wednesday,  May  the  2lst  [1729]. 

Case  88.— Barrt  versus  Edgworth. 

At  the  Rolls. 

[1]  Ab.  Eq.  Cas.  178  [2  P.  Wms,  523],  S.  C. 

A  devise  of  all  real  and  pergonal  estate  will  pass  a  fee  modem,  Cas.  106. 

Mr.  Attorney  General  for  the  ^aintiff.  The  bill  is  brought  by  Mrs.  Barry,  the 
aster  of  the  testatrix,  to  have  the  deeds  and  writings  brought  into  Court  for  their  safe 
custody,  she  being  intitled,  as  heir  to  her  [173]  sister,  to  the  reversion  of  the  lands 
devised  to  the  defendant  for  life.  And  the  single  question  for  the  judgment  of  the  Court 
is,  on  these  words  of  the  will,  '  I  give  and  bequeath  all  my  lands  and  estate  in  Upper 
'  CaUsbvm  Northam^onshire,  with  all  their  appurtenants,  to  Yfiiliam  Edgworth^ 
'  Esq.,'  Whether  they  carry  a  fee,  or  an  estate  for  life  only,  I  allow  that  the  word  estate 
carries  sometimes,  not  only  the  thing  itself,  but  all  the  interest  the  party  had  in  it ; 
aa,  where  the  testator  devises  all  his  real  and  personal  estate  whatsoever :  and  this 
Tas  solemnly  adjudged  in  the  case  of  the  CourUess  of  Bridgwater  versus  the  Duke  of 
Bdton,  1  Salk.  25G,  Cas.  15,  though  till  that  resolution,  this  has  been  a  point  much 
doubted,  and  often  debated ;  but  the  word  estate  does  not  always,  and  necessarily 
carry  a  fee,  for  where  it  is  coupled  only  with  personal  things,  it  will  extend  only  to  them. 
The  word  estate,  in  this  will,  is  but  a  description  of  the  thing  the  testatrix  desired  to 
pass ;  all  my  estate  in  U pjier  Catesby  is  only  a  local  description,  but  the  legal  mterest 
cannot  be  said  to  lie  there,  for  that  is  only  in  consideration  of  law ;  and  there  is  a  great 
diflerenca  between  the  woifds,  All  my  real  estate,  and  the  words.  All  my  real  estate  at 
nich  a  place. 

Mr.  Robins.  In  the  case  of  Wilkinson  versus  Merryland,  Cro.  Ca.  323,  the  intention 
appeared  plain  to  give  away  everything,  yet  the  fee  did  not  pass.  In  4  Mod.  89,  Carter 
Tersus  Homer,  no  judgment  is  given,  which  shews  it  was  no  plain  case.  In  Smyth 
versus  Tindal,  in  1706,  it  was  wljudged  in  B.  E.  That  by  the  words,  All  my  lands, 
tmements,  and  hereditaments,  a  fee  would  pass,  but  that  construction  was  made  in 
fiTOur  of  a  perpetual  charity. 

Mr.  SUicitor  General  far  tfie  defendant.  I  allow  that  a  devise  of  all  my  lands 
passes  only  an  estate  for  ufe,  and  the  counsel  for  the  plaintifE  likewise  agree,  that  a 
devise  of  all  my  real  estate  will  extend  to  all  the  interest  the  testator  had,  and  if  he 
was  aeiaed  in  fee,  will  pass  the  inheritance ;  and  that  there  have  been  no  variety  of 
niniotis  since  the  case  of  the  Countess  of  Bridgtoater  versus  the  Duke  of  Bolton,  unless 
tnoie  words  of  the  will  are  controlled  by  any  other ;  but  in  our  case  there  are  no  other 
words  to  make  a  variance  ;  they  say,  if  the  word  estate  is  coupled  with  pei-sonal  things 
it  will  extend  only  to  them  ;  but  tlus  argument  turns  against  them,  for  here  the  word 
estate  is  coupled  only  with  lands,  [174]  which  passes  the  thing,  and  the  testatrix  made 
pse  of  these  words  to  prevent  all  doubt,  and  to  shew  she  intended  to  pass  away  all  her 
interest  in  those  lands,  which  she  had  before  devised  by  express  words.  The  words 
i*  Opper  Catesby  are  added  by  way  of  restriction  of  the  lands,  not  of  her  interest,  for 
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she  might  (for  ought  appears  to  the  contrai'y)  have  other  lands  lying  elsewhere ;  uaA 

1  Mod.  100,  WUson  versua  Bobinson,  is  an  authority  in  print.   (3  Keb.  245,  C.  64; 

2  Lbt.  91 ;  3  Mod.  4o  ;  Styl.  281 ;  1  KoL  Ab.  831.) 

Mr.  Peere  'Williams.  In  a  will,  no  strict  legal  words  are  requisite ;  but  if  the 
meaning  of  them,  is  plain,  they  are  to  take  efEect,  and  no  words  in  a  will  are  to  be  r&- 
jected  that  can  have  a  reasonable  sense  put  on  them.  If  the  word  estate^  is  not  made 
use  of  in  this  'will  to  pass  a  fee,  it  is  useless,  and  put  in  to  no  piu'pose,  in  many  of  the 
book  cases,  the  word  may  be  satisfied  by  construing  it  to  pass  an  estate  for  me ;  but 
this  is  done  here  by  the  word  lands,  so  that  it  must  pass  the  fee,  or  nothing.  In  the 
case  of  'Wilson  and  Robinson  the  same  objection  was  made  to  the  restriction  of  the 
place  as  here,  but  was  over-ruled.  In  the  case  of  Norton  versus  Lad,  1  Lutwycb  755, 
the  words,  I  give  the  whole  remainder  of  all  those  lands  which  I  have  given  to  my 
Bister  Alice,  passed  a  fee ;  but  AU  my  estate,  are  more  proper  words  to  pass  the  inheiit- 
ance,  than  my  wliole  remainder ;  and  the  intention  of  me  testatrix  is  plain ;  for  she 
has  given  the  defendant,  whom  she  deragned  to  marry,  all  her  personal  estate,  even 
her  wedding  cloaths,  and  she  takes  notice  of  the  plaintiff,  her  sister,  and  bequeaths 
her  £100,  and  I  have  known  many  cases  adjudged  at  nisi  prius,  on  the  authohtv 
of  the  case  of  the  Countess  of  Bridgwater  versus  the  Duke  of  Bolton. 

Mr.  Attorney  General's  reply.  The  words,  whole  remainder,  are  of  the  same  import, 
as  remainder  in  fee ;  and  the  case  of  'Wilson  and  B<Mnson,  though  it  seems  against 
us,  is  very  distinguishable  from  ours,  there  was  a  particular  customary  interest,  and 
the  words  describe  and  pass  all  that  customary,  or  tenant  right. 

Master  of  the  Rolls.  The  case  of  the  Countess  of  Bridgwater  versus  the  Duke  of 
Bolton,  was  often  argued,  and  Mr.  Cowper  (afterwards  Lord  Cowper)  who  was  of  council 
with  the  Duke  of  Bdton,  advised  him  not  to  bring  a  writ  of  error.  It  has  been  said 
that  [175]  several  cases  have  been  since  adjudged  accordingly  at  nisi  prius ;  and  I 
have  known  many  decrees  made  in  this  CJourt  on  that  authority.  In  that  case  many 
former  resolutions  were  cited  that  agreed  with  it,  and  none  that  clashed.  By  that 
resolution,  a  devise  of  all  my  real  estate,  or  of  all  my  real  estate  in  such  a  particular 
place,  will  pass  the  inheritance  of  all  the  lands  the  testator  had  the  fee  of  ;  for  according 
to  Mr.  Solicitor  General's  distinction,  confining  the  words  to  such  a  place,  does  not 
restrain  the  interest  of  the  devisee,  but  the  thing ;  so  if  the  testator  has  lands  in  A. 
and  B.,  a  devise  of  all  his  estate  in  B.  will  pass  the  fee. 

The  word  estate  primarily  imports  the  interest  a  person  has  in  any  thing,  but  second- 
arily the  thing  itself,  because  it  is  impossible  to  have  the  interest  wi^out  the  thing- 
The  words  of  this  will  plainly  shew  it  was  the  testatrix  her  intention  to  pass  tJie  fee ; 
she  not  only  gives  the  thing  by  the  word  lands,  but  adds  the  words,  and  estate ;  if 
the  words  had  been,  All  my  lands,  or  estate,  I  am  of  opinion  that  lands  and  estate  would 
have  been  only  terms  synonimous  ;  but  the  word  estate  here  has  an  additional  sense, 
and  is,  as  if  she  had  devised  all  her  lands,  and  all  lier  interest  in  them. 

The  case  of  Y/Uson  and  Robinson  does  not  come  up  to  this  case,  for  what  was  his 
tenant  right,  but  a  right  to  the  inheritance  sub  modo  1  I  have  no  doubt  on  these  wordB 
(2  Vern.  690,  564  ;  1  Chan.  Caa.  262,  190  ;  Styl.  293  ;  3  Mod.  45, 104 ;  Show.  348 ; 
4  Mod.  89  ;  Post,  Gas.  133) ;  and  though  it  is  usual  on  a  point  of  law  for  the  Court 
to  direct  a  trial,  or  a  case  to  be  stated  for  the  opinion  of  the  J  udges,  I  shall  not  do  either 
in  tliis  case,  but  will  dismiss  the  bill,  because  the  plaintJfi,  after  the  death  of  the  de- 
fendant, may  bring  an  ejectment. 

Friday,  May  the  23d  [1729]. 
MOTIONS. 

89.— ANONTMira. 

At  the  Chancellor's  house,  Lord  Chancellor. 

If  the  plaintiff  is  in  the  service  of  a  foreign  envoy,  he  must  give  security  to  pay  costs.— 
By  the  rules  of  the  Court  a  dedimus  is  returnable  tlie  first  return  of  the  next  term, 
but  by  the  practice  it  is  not  returned  till  the  second  return  of  Hilary  and  rrtniiy 
terms. 

Mr.  Lutwych  moved  that  the  plaintiff  miglit  give  security  to  the  senior  six  Clerk, 
nut  toM'ards  the  cause,  to  pay  costs,  on  affidavit  of  liis  being  in  the  service,  and  under 
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the  protection  of  the  Genoese  envoy,  and  produced  a  precedent,  8  Ann.,  made  by  Lord 
Ctmper.   And  the  Lord  ChanceUor  made  an  order  accordingly. 

Q.76]  By  the  constant  rules  of  the  C>ourt  a  dedinuts  to  take  an  ansvrer  is  returnable 
tbe  first  return  of  the  next  term,  but  by  the  practice  it  is  not  returned,  till  the  second 
retiun  of  Hilary  and  Trinity  terms,  because  the  vacations  between  Michaelmas  and 
Hilary,  and  between  Easter  and  Trinity  terms  are  so  short,  and  this  practice  was 
allowed  by  the  Master  of  the  BaUa. 


[177]  De  Teru.  &  Tkin.  1729. 

Monday,  June  the  I6th  [17293< 

Case  90.— Nicholas  &  al*  versus  Southwell  &  al*. 

In  Court,  Master  of  the  Rolls. 

Where  lands  are  devised  for  payment  of  debts,  the  creditors  may  bring  a  bill  for  the 
execution  of  a  contract  made  by  the  testator,  for  a  sale  of  part  of  the  lands.  How 
the  estate  in  such  a  case  is  to  be  applied  to  pay  the  debts.  Nels.  8to.  Bep.  in  Cane. 
179;  Swinb.  part  6,  sect  7;  Gro.  Ca.  343;  Moor,  213,  Gas.  364. 

Where  lands  are  devUed  in  trust,  to  sell  to  pay  debts,  the  creditors  are  cestuy  que 
trust,  and  may  bring  a  bill  for  a  specifick  execution  of  a  contract,  for  a  purchase  of 
part  of  the  lands,  or  to  have  the  benefit  of  any  other  agreement  relating  to  the  estate, 
Blade  by  the  testator  in  his  life-time.  ^ And  it  was  decreed  in  this  case.  That  the  personal 
estate  should  be  applied  in  the  &Bt  place  for  the  payment  of  debts  if  that  was  not 
sa£Bcient,  then  the  real  estate  in  possession,  next  in  reversion,  then  the  specifick  legacies, 
uid  lastly,  the  wife's  paraphernalia. 

Tuesday,  J %ne  the  1  Ith. 
Case  91.— Thomas  versus  WiluaM3< 
In  Court,  lard  Chancellor. 

Mr.  Attorney  General  for  the  plainLiff.  Mr.  Williams  devised  to  his  daughter 
Gladis  £250  for  her  portion,  and  for  the  better  security  of  the  payment,  he  devised 
all  his  real  estate  to  the  defendant  Levxllin  Williams  his  son,  and  his  heirs,  in  trust, 
out  of  the  rents  and  profits,  two  years  after  his  decease,  to  pay  the  money,  and  appointed 
the  defendant  his  executor.  Michael  Williams,  by  articles,  reciting,  That  a  marriage  was 
shortly  intended  to  be  had  with  [178]  the  said  Gladis,  and  that  she  was  intitled  to  £250 
under  the  will  of  her  father,  and  that  her  mother  had  agreed  to  give  her  £250  more, 
covenants,  in  consideration  of  the  said  £500,  to  assure  lands  of  £20U  a  year  on  the  issue 
of  that  marriage,  and  on  £100  a  year  on  Qladis  for  her  jointure,  the  marriage  was 
bad,  and  the  mother  paid  the  £260.  Michael  WiUiaTos  made  his  will,  and  appointed 
his  wife  Gladis  executrix  and  residuary  legatee,  and  having  never  received  tiie  £260 
in  his  fife-time,  it  still  remained  tbe  estate  of  Gladis ;  some  time  after,  Thomas  the 
I^untifE  made  his  addresses  to  Gladis,  and  pending  the  courtship,  she  gave  a  receipt 
U)  the  defendant  her  brother,  whereby  she  acknowledges  to  have  received  £250  in 
full  of  what  remained  unpaid  as  the  consideration  of  her  jointure,  the  marnage  took 
eSect,  and  Gladis  'ib  since  dead,  and  this  bill  is  brought  by  the  plaintiff,  as  her  admin- 
istrator, to  be  paid  the  said  £250  out  of  the  real  and  persona)  estate  of  Williams  the 
jadier,  notwithstanding  the  said  receipt,  no  money  being  really  paid  to  Gladis ;  but 
it  was  executed  by  her  voluntarily,  and  without  consideration,  during  a  treaty  of 
msniage  with  the  plaintifi,  and  therefore  according  to  the  usual  equity  of  the  Court, 
must  be  considered  as  a  fraud  on  him. 

iff.  Sciicitor  GenartU  for  the  Defenda/iU.  Lewellen  WilHains  was  but  seventeen 
y«ra  of  age  when  his  father  died,  so  that  though  he  proved  the  will,  the  mother  managed 
and  received  all  his  estate.  The  marriage  settlement  was  made  by  Mr.  Williams 
a  few  moutiis  after  the  father's  death,  and  the  mother  voluntarily  agreed  to  add 
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£260  to  the  portion  of  Gladii,  though  at  that  time  she  had  no  fund  to  pay  it  out 
but  the  estate  of  the  son.   In  1720,  Michael  WiUiam  died,  and  Qladis  the  wife,  eiUier 
in  her  own  right,  or  as  his  represfflitatire,  was  certainly  intitled  to  the  £250  devised 
to  her  by  the  will  of  her  father.  The  pUuntifi  Thomas  afterwards  made  bis  addresiei 

to  Gladis,  and  she  gave  this  receipt  between  the  courtship  and  the  marriage,  and 
the  only  question  is,  Whether  this  receipt  is  a  sufficient  discharge  of  the  legacy  in  equity  t 
or  whether  the  Court  will  set  it  aside,  as  a  fraud  on  GUidis,  being  executed  by  her 
without  any  consideration,  or  as  a  fraud  on  the  plaintifi,  who  was  then  under  a  trea^ 
of  marriage  with  her  1  But  this  bill  is  not  brought  by  Thomas,  as  husband  during 
the  life  of  the  wife,  though  she  lived  three  years  after  the  marriage,  but  as  her  adminis- 
trator, and  therefore  he  can  have  no  better  title  than  she  had,  but  if  the  coverture 
was  still  subsisting,  neither  she  or  the  husband  could  say  there  was  anj  fraud  in  tbis 
case.  Courts  of  equity  indeed  have  reUered  in  many  places,  where  the  wife's  portitn 
has  been  considered  by  the  husband  as  subsisting,  and  he  has  made  a  settlement  in 
view  of  it,  but  there  is  no  proof  that  this  legacy  was  represented  to  the  plaintifi,  (ff 
considered  by  him  as  [179]  any  part  of  his  wife's  portion,  or  that  he  made  her  a  settle- 
ment in  consideration  of  it ;  on  the  contrary,  he  had  only  a  small  collector'fi  place, 
and  no  estate,  and  she  brought  him  £100  a  year  in  jointure,  and  £1000  in  money, 
and  it  was  the  more  reasonable,  that  Gladis  should  give  this  receipt,  because  the  mother 
who  advanced  her  the  £250  had  no  fund  to  raise  it  out  of,  but  the  brotJier's  estate, 
to  whom  she  was  accountable  for  it ;  and  it  was  but  justice  to  her  son  and  herself, 
to  procure  this  receipt,  so  this  receipt  was  given  for  good  cause,  and  cannot  be  considered 
as  a  fraud  either  on  Gladis  or  the  plaintifi.  In  the  case  of  King  versus  Cotton,  Lady 
Cotton  was  in  possession  of  a  considerable  real  estate,  and  pending  the  treaty  of  marriage, 
she  made  several  leases  for  a  long  term  of  years,  in  trust  for  the  benefit  of  her  children 
by  her  former  husband  ;  Mr.  King,  after  marriage,  brought  a  bill  to  be  reUeved  against 
these  leases,  because  Lady  Cotton  appeared  to  be  the  owner  of  the  estate,  but  your 
lordship  was  pleased  to  leave  the  parties  to  the  law,  and  the  children  recovered  in  eject- 
ments ;  in  that  case  the  lady  was  the  visible  owner  of  the  lands,  but  the  husband  had 
no  estate,  and  could  make  no  settlement ;  here  the  plaintiff  had  nothing,  and  got 
a  great  deal  by  his  wife,  and  it  does  not  appear  that  he  knew  she  was  intitled  to  uiia 
legacy.   (Post.  Cas.  151.) 

Lord  Chancellor.  The  plaintifi  claims  only  as  administrator,  and  indeed  he  has 
no  other  title,  for  he  is  not  intitled  as  husband,  because  the  legacy  was  never  reduced 
to  possession,  but  I  think  he  has  no  equity  as  husband.  A  mother  on  an  advantageous 
offer  of  marriage,  adds  £250  to  the  portion  of  her  daughter,  the  husband  dira,  and 
his  widow  being  greatly  advanced,  the  mother  prevails  on  her  to  return  so  much  to 
her  brother,  whose  money  indeed  it  was,  and  to  execute  this  release,  before  she  threw 
herself  on  the  plaintiff ;  Why  should  I  set  it  aside  1  It  does  not  appear  that  the  husband 
ever  inquired  after  this  legacy.  Suppose  she  had  been  pleased  to  release  to  a  stranger 
a  sum  of  money  she  was  intitled  to  as  administratrix,  I  do  not  see  why  I  should  relieve 
against  such  a  release ;  and  therefore  the  bill  must  be  dismissed. 


The  father  of  Mrs.  Cleaver,  a  freeman  of  London,  made  his  will,  and  thereby  recites, 
That  whereas  he  had  no  child  but  Mrs.  Cleaver,  whom  he  had  fully  advanced  on  her 
marriage,  he  had  a  power  to  dispose  of  his  whole  personal  estate,  [180]  which  he  there- 
fore devises  as  per  will ;  the  testator  dies,  and  the  plaintiffs  file  this  bill  against  ths 
executor,  for  an  account  of  the  personal  estate ;  and  the  question  is.  Whether  Mrs. 


Thursday,  June  the  19th  [1729} 


Case  92. — Cleaver  &  Ux',  versus  Spurung. 


[S.  a  2  Eq.  Cas.  Abr.  270 ;  2  P.  Wms.  526.] 


At  the  Rolls. 


A  child  fully  advanced  is  barred  from  her  customary  share. 
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SpuHing  is  intitled  to  her  cvphanage  share  ?  or  whether  this  declaratioa  in  the  bill 
shall  bar  her  1 

Master  of  the  Rolls.  I  am  of  opinion  that  the  daughter  being  married  with  the 
father's  consent,  and  the  husband  having  admitted  in  his  bill,  that  he  received  £100 
portion,  and  it  being  in  proof,  that  the  father  portioned  all  his  daughters  on  their 
marriage,  though  the  witness  did  not  know  what  the  portions  amounted  to,  especially, 
the  marriage  being  about  forty  years  ago,  together  with  the  declaration  in  me  will, 
is  a  tuiSScient  evidaioe,  that  the  daughter  was  fully  advanced,  and  is  the  best  evidence 
the  executor  can  eive ;  now  the  father  is  dead,  and  the  husband  is  a  party,  and  this 
adrancMnent  will  bar  her  of  her  orphanage  part,  and  I  found  myself  on  the  writ  de 
TotionaHli  parte  bmorum,  Begist.  142  b,  which  is  a  topical  writ,  and  lies  in  WaleSy 
York,  and  London,  where  the  children  by  the  custom,  are  intitled  to  an  orphanage 
share,  and  the  words  of  the  writ  are.  Qui  m  vita  patrum  suorwm  non  promoti  fuerunt, 
I  and  it  is  said,  the  custom  is  the  same  in  all  these  places,  so  that  the  writ  lies  only  for 
i  ehildren  unadvanced,  and  therefore  advancement  is  a  bar :  and  the  supposition  is, 
that  the  child  is  fully  advanced  if  the  sum  does  not  appear.  In  London  a  child  advanced, 
I  vhether  she  is  a  sole  orphan,  or  whether  there  are  more  children,  shall  be  let  into 
her  orphanage  portion,  if  it  appears  under  the  freeman's  hand,  that  she  was  not  fully 
sdTanced,  but  if  the  certainty  does  not  appear  in  that  manner,  it  is  presumed  tiiat 
the  was  fully  advanced,  and  I  never  knew  an  mquiry  directed  by  this  Court,  what 
the  child  received,  but  it  must  appear  under  the  tether's  hand ;  for  hov  could  such 
an  inquiry  be  practicable  after  the  death  of  the  father,  when  it  is  the  interest  of  the 
child  to  suppress  the  truth.  The  case  of  Dane  versus  De  la  Warre,  2  Vern.  628,  was 
WTeral  times  before  the  Court ;  there  the  father  had  entered  the  sums  advanced  by 
him  in  his  books  of  account,  and  upon  the  Master's  taking  an  account,  the  advancement 
appeared  not  to  be  equal  to  a  third  part  of  the  freeman's  estate ;  but  if  on  the  inquiry, 
it  had  come  out  to  be  equal,  or  more,  it  would  have  barred  her.  In  the  case  of  Chase 
d  ux\  versus  the  executors  of  Sir  Ralph  Box,  Sir  Ralph  Box,  in  order  to  bar  his  daughter 
of  her  orphanage  share,  who  had  married  the  plaintiff  without  his  consent,  by  the 
advice  of  Serjeant  Femberton,  which  was  taken  from  12  Co.  113,  he  declared  by  his 
will,  that  he  had  fully  advanced  his  daughter  in  marriage,  and  mentioned  the  sum, 
[181]which  upon  an  account  before  the  Master,  being  found  not  to  be  a  full  advancement, 
Ae  was  admitted  to  her  orphan  part,  by  the  very  means  her  father  proposed  to  have 
barred  her  of  it.  And  it  is  no  objection  here,  that  if  the  father's  will  snail  be  taken 
as  an  evidence  of  the  advancement,  the  child  will  be  at  the  mercy  of  the  parent,  because 
there  is  other  concurrent  evidence  to  confirm  it.  1  Vern.  61,  88,  216,  181 ;  2  Chan. 
Cas-llO,  129, 160;  1  Salk.  426  ;  Co.  Lit.  176 b.) 

Mr.  Peere  Williams  for  the  defendant.  '  The  testator  gave  his  daughter  the  plaintiff 
'a  l^acy  of  thirty-five  pounds,  in  case  she  or  her  husband  should  not  sue,  molest,  or 
'  trouble  his  executor  for  her  customary  share,  but  do  or  shall  upon  payment  or  tender 
j  of  the  said  legacy,  execute  a  good  and  sufficient  release  thereof ;  and  in  case  they 
'  or  any  of  them  shall  sue  or  refuse  or  neglect  such  payment  or  release,  then  he  devised 
'  it  over  to  another.'  This  bill  is  plainly  a  breach  of  one  word  of  the  condition,  which 
camiotbe  construed  to  be  in  terrorem,  because  of  the  devise  over. 

Master  of  the  Rolls.  In  the  case  of  Clare  versus  Acmooty,  the  testator  gave  a  legacy 
to  his  wife,  on  condition  she  should  not  trouble  his  executor,  or  sue  or  molest  him 
for  her  widow's  share.  She  filed  a  bill  against  the  executor  for  an  account  of  the  per- 
sona! estate  of  her  husband,  and  this  was  adjudged  to  be  no  forfeiture  of  her  legacy, 
because  she  had  a  right  to  inquire  whether  her  legacy  or  her  customary  share  was  of 
most  value,  which  could  not  appear  'till  the  Master  had  taken  an  account,  but  here 
nch  an  inquiry  is  unnecessary,  for  the  pluntiS  is  barred  of  her  customary  share  by 
s  full  advancement  from  her  father,  and  so  has  no  election.  And  the  legacy  being 
<lnised  over,  the  Court  can  give  the  plaintiffs  no  relief,  because  it  cannot  mitigate 
the  condition  as  to  them,  without  injuring  the  right  of  the  other ;  and  thwefofre  I 
am  of  opinion  that  the  plaintiff  has  forfeited  this  legacy. 
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[18^  ScUttrday,  June  the  21st  [1129]. 
REHEARINGS. 
Case  93.~Green  versus  Bod. 

In  Court,  Lord  Chancellor. 

I  devise  to  my  wife  all  my  lands,  money,  t&c,  to  be  freely  by  her  posseased  and  enjoyed, 
provided,  if  she  die  without  issue  by  me,  that  then  £80  shall  remain  to  my  brother 
after  her  (^ease,  the  limitadon  over  of  the  £80  is  good. 

The  second  point  in  the  case  is,  whether  the  legacy  is  not  lapsed  by  the  death  of  the 

legatee  before  the  contingency  happened.  Swinbum  is  of  opinion  that  it  is,  but 
that  author  (tho'  generally  clear)  is  so  perplexed  on  that  head,  pag.  313,  and  the 
resolution  in  2  Ventr.  347,  which  is  subsequent  in  time,  being  contrary,  on  ccm- 
sidering  both,  I  think,  that  notwithstanding  SwwibuTn's  opinion,  the  l^acy  in  this 
case  is  not  lapsed,  but  is  transmissible,  notwithstanding  uie  death  of  the  brother 
before  the  wife. 

Mr.  Solicitor  General  for  Uie  jilainttffs.  '  Mr.  Barley  made  his  will,  and  thereby 
'  devised,  inter  al\  all  the  rest  and  residue  of  his  goods,  chattels,  money,  debts,  plate, 
'  com,  grain,  and  implements  of  husbandry  to  his  sister  Mary,  whom  he  made  sole 
'  executrix  of  his  will :  But  he  declared,  that  his  will  and  meaning  was,  that  his  goods, 

*  houshold-stufi,  and  implements  of  husbandry,  and  the  farm  in  which  he  lived,  for 
'  the  remainder  of  the  term,  should  be  let  and  disposed  of,  and  that  the  monf^  arirang 
'  thereby,  should  be  put  to  interest  for  the  use  of  his  sister  Mary^  and  if  she  died  without 

*  issue,  the  money  so  put  out,  was  to  be  equally  divided  between  his  sisters  Teresa 
'  and  Frances,  after  the  decease  of  Mary,  in  manner  as  aforesaid.*  The  testator  died, 
Mary  intermarried  with  the  defendant,  and  is  since  dead  without  issue,  and  the  single 
question  is,  Whether  the  limitation  over  to  Teresa  and  Frances  is  good  t  and  I  think 
it  is ;  for  the  limitation  over  of  a  personalty  on  a  contingency,  to  arise  within  a  Ufe, 
is  allowed;  the  time  of  going  over  is  after  the  death  of  Mary,  and  the  will  is  to  the  same 
effect,  as  if  the  words  had  been,  after  the  death  of  Mary,  without  issue  hving  at  the 
time  of  her  death ;  and  is  the  same  with  the  case  of  Pinbury  versus  Elkmt  2  Vera 
768,  766.  I  devise  to  my  wife  Hester,  all  my  lauds,  and  tenements,  money,  cIocUAs 
cmd  yam,  to  be  freely  by  her  possessed  and  enjoyed,  provided,  if  she  die  without  issue 
by  me,  j/Mt  then  £80  shaU  remain  to  my  brother  after  her  decease,  and  made  his  wife 
executrix.  And  Lord  Macdesfield  adjudged  the  limitation  over  the  £80  to  be  good, 
and  said,  that  the  words,  dying  without  issue,  in  case  of  a  devise  of  lands  were  construed 
to  create  an  estate  tail,  to  support  the  remainders  over  ;  but  why  should  they  be  taken 
in  that  sense  in  the  case  of  a  personal  estate,  to  destroy  the  remainder  over,  since  the 
common  acceptation  of  the  words,  dyiny  without  issue,  is,  if  the  party  never  has  any 
children ;  or  if  they  die  in  their  life-time.  Here  Mary  is  made  executrix,  and  it  is 
plain  she  is  not  to  take  this  legacy  in  that  right,  because  it  is  given  her  for  Ufe,  and 
therefore  the  remainder  after  her  decease  (if  the  Q83]  limitation  over  is  not  good)  wiU 
betong  to  us,  as  the  next  of  kin  of  the  testator. 

Mr.  Attorney  General  for  the  defendani.  If  the  words,  //  she  died  witktmt  ism, 
stood  single,  it  is  allowed  the  limitation  over  would  be  void,  because  the  word  issue 
will  take  in  all  the  issues ;  but  it  is  said,' that  the  following  words,  After  the  decease  of 
Mary  in  manner  as  aforesaid,  shew  the  meaning  of  the  former  to  be,  if  she  died  without 
issue  hving  at  the  time  of  her  death,  but  if  the  former  words  are  to  be  understood  of 
dying  without  issue  generally,  these  latter  words  must  have  the  same  sense  too,  for 
they  must  be  taken  with  reference  to  the  former;  so  they  make  no  alteration  in  the 
devise,  but  the  will  must  he  construed  in  the  same  manner  as  if  they  were  away.  And 
these  words,  in  manner  as  aforesaid  distinguish  this  case  from  Pinbury  versus  Elkin. 
In  the  case  of  Forth  versus  Chapman,  the  contingency  was,  //  he  die^  or  shall  depart  this 
life,  and  leave  no  issue,  ihoee  words  import,  a  dying  without  issue  living  at  the  time  of 
his  death,  yet  the  present  Master  of  the  BoUs  adjudged  the  limitation  over  to  be  void, 
but  his  decree  was  reversed  on  appeal  by  the  Lord  MacdssfM  :  wd  this  bill  w  brought 
for  an  account  againiBt  the  husband,  though  he  never  administered  to  the  wife,  aim  it 
does  not  appear  that  any  of  the  effects,  or  the  money  raised  by  the  sale  of  t^em,  came 
to  his  hands. 
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Lord  Chancellor.  A  decree  lias  been  made  against  the  defendant  by  default.  The 
plaintiffs  might  as  weti  file  their  bill  against  a  stranger,  and  though  they  have  taken  out 
administration,  de  bonis  non,  <£c.,  of  Mr.  Barley,  and  so  may  inquire  after  his  assets,  into 
whoeoever  hands  they  are  come  ;  yet,  as  they  principally  claim  the  benefit  of  the  devise 
over,  how  can  they  have  an  account  without  making  the  representative  of  Mary  a  party, 
to  see  what  debts  and  legacies  have  been  paid,  for  it  is  only  jpart  of  the  residue  that  is 
devised  over ;  and  if  Mary  has  wasted  the  estate,  the  husband  is  not  liable  to  a  devastavit, 
but  as  her  representative. 

As  to  the  devise  over,  a  personal  estate  cannot  be  limited  over  after  a  dying  without 
isnie  genemJly,  but  may  after  a  particular  dying  without  issue,  viz.  living  at  the  time  of 
their  aeath. 

p.841  ^6  fi^t  devise  to  the  sister  is  general,  and  she  is  made  executrix,  if  the  will 
tiopped  here,  it  would  amount  to  an  absolute  devise  of  the  whole  to  her ;  but  then  the 
testator  goes  on.  And  my  will  and  meaning  is,  dc,  for  the  use  of  my  sister  Mary  ;  he 
does  not  say,  for  her  life  ;  and  by  these  words  too  she  has  an  absolute  property  :  But 
then  the  will  says,  And  if  she  die  without  issue  (not  living  at  her  death,  but  generally), 
then,  «£c.,  in  manner  as  aforesaid  :  so  the  devise  over  is  after  on  estate  tail,  and  therefore 
the  bill  must  be  dismissed  on  the  whole  matter.  (2  Vern.  38,  69,  8G,  245,  324,  331, 151 ; 
1  Vem.  461 ;  1  Chan.  Cas.  129,  131,  229  ;  2  Chan.  Cas.  209  ;  1  Vem.  234,  257,  304  ; 
Cro.  Ja.  459  ;  Sir  Wm.  Jon.  15  ;  2  Eol.  Rep.  129  ;  Palm.  48,  Cas.  333  ;  1  Eol.  Ab.  613, 
610.  cited  in  Sir  Wm.  Jon.  15,  denied  to  be  law  in  Lamb  and  Archer's  case,  1  Salk.  225 ; 
Cio.  Ga.  230,  343 ;  Dyer,  358  b.  Cas.  7 ;  2  Buls.  28 ;  Plovxi.  519,  63  ;  8  Co.  94 ;  Godb. 
26 ;  3  Leo.  89 ;  1  Anders.  61 ;  1  Roll  Ab.  611,  612  ;  Nels.  Fol.  Rep.  in  Cane.  98,  279, 
181,  116;  Post,  Cas.  99,  Caa.  100;  1  Mod.  114;  1  Sid.  37.  451  ;  1  Lev.  25,  290; 
3  Lev.  22,  264  ;  1  Mod.  50 ;  1  Yentr.  279 ;  Bro.  tit  Dev.  pL  13  ;  March,  106 ;  Own. 
33  ;  37  H.  6,  30.) 

If  an  issue  is  directed,  and  the  defendant's  answer  is  not  falsified,  or,  by  the  one 
vitnesB  only,  the  Court  often  orders  it  to  be  read  on  the  trial.    (2  Chan.  Cas.  8 ;  3  Chan. 
:  Cu.  123  ;  2  Vem.  655.  283 ;  1  Vem.  161, 137.) 

Saturday,  June  the  28th  [1729]. 
[&  a  2  P.  Wms.  529.    See  Edwards  v.  Champion,  1853,  3  De  G.  M.  &  G.  217.] 
Case  94.— Cray  versus  Willis. 
I  At  the  Bolls. 

I        In  1  Vem.  482,  it  is  said,  that  it  was  decreed  in  the  case  of  Cox  versus  Quantock, 
I    that  the  administrator  should  not  have  an  account  against  the  survivor,  and  it  is  so 
reported  in  Nek  FoL  Kep.  in  Cane.  176 ;  1  Lev.  164. 

Mr.  Latuych.   Mrs.  Cray  devised  all  the  residue  of  her  estate  to  her  son  Samtul, 
■  ftnd  her  daughter  Hannah,  their  esracutors  and  administratois  for  ever,  and  made 
'  tbenf  executors.   Mrs.  Cray  died,  and  afterwards  Hannah  died,  and  the  question  is, 
Whether  on  her  death  the  whole  survives  to  Samuel  1    The  residue  is  left  to  them 
generally.    In  the  case  of  Taylor  versus  Shore,  Sir  Tho.  Jon.  161,  the  testatrix  devised 
the  residue  to  the  disposal  of  her  executrix,  and  Sir  John  Shore  her  brother,  the  executrix 
died,  and  it  was  adjudged  that  this  being  a  legacy  did  not  survive  to  the  brother,  and 
,  the  same  decree  was  made  in  the  case  of  Cox  and  Quantock.    1  Chan.  Cas.  238. 

Mtuter  of  the  Halls.   The  testatrix  devises  the  remainder  of  all  her  goods  and  chattels 
:  to  her  son  and  her  daughter,  their  executors  and  administrators  for  ever,  both  their 
executors  cannot  take,  unless  [185]  they  are  tenants  in  common,  but  the  will  means, 
'  the  executors  or  administrators  of  the  survivor.   A  joint  devise  or  legacy  always 
•orvives.  if  there  are  not  some  words  to  create  a  severance,  or  tenancy  in  common. 
:  (Cartr.  2  ;  1  Salk.  838 ;  Shower,  91.) 

I       If  a  legacy  is  given  to  two,  and  one  dies  in  the  Ufe-time  of  the  testator,  his  share  is 
:  not  lapsed,  but  survives  to  the  other,  and  therefore  in  this  case  the  whole  residue  sur- 
•  vives  to  Samuel.    {1  Vem.  425;  Caith.  3,  4,  5 ;  2  Chan.  Caa.  64;  2  Vera.  514; 
1  Vem.  482,  and  it  is  there  said,  that  in  the  case  of  Cor  and  Quantock,  it  was  decreed. 
That  the  administrator  should  not  have  an  account  against  the  survivor,  and  it  is  bo 
reported  in  Neia.  FoL  Rep.  in  Cane.  176  ;  Carth.  15  ;  2  Show.  452  ;  2  Lev.  209.) 
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Case  95— Amonyhus.  [1729.] 

At  the  BdU.   Eodem  die. 

If  a  cause  comes  to  a  hearing  on  a  bill  of  discoTery,  it  must  be  struck  out  of  the  paper,  . 
and  the  bill  cannot  be  dismissed,  because  it  prays  no  relief. 

A  cause  being  brought  to  a  hearing,  where  the  bill  was  for  a  discovery  only,  the  ^ 
question  was,  Whether  the  bill  should  be  dismissed,  or  the  cause  struck  out  of  the  paper  1  \ 
And  his  Honoiir  the  Master  of  the  Rolls  ordered  the  cause  to  be  struck  out  of  the  paper.  ; 
because  a  bill  is  never  dismissed,  where  the  plaintiff  prays  no  relief ;  for  the  words  o( 
a  dismission  are,  The  Court  seeing  no  cause  to  relieve,  <6c. 

M<mday,  June  the  30th  [1729]. 
Case  96.— Wilson  verstu  North. 
At  the  BoUs. 

A  legacy  to  A.  to  buy  mourning  for  himself,  his  wife,  and  children,  if  A.  dies  in'the 
life-time  of  the  testator,  is  lapsed. 

The  testator  devises  £100  to  A.  to  buy  mourning  for  himself,  his  wife  and  children, 
A.  dies  in  the  life-tinw  of  the  testator,  his  legacy  is  lapsed.   2  Vem.  1 16, 466. 

Csse  97.— Pbgo  versus  Green.  [1729.] 

At  the  Bolls.   Eodem  die. 

Whfere  there  is  a  mutual  credit,  the  balance  only  is  due  to  the  executor  in  equity,  but 
if  a  balance  is  struck  in  the  life-time  of  the  testator,  or  a  bond  given  for  it,  the  debtor 
cannot  discount  it  out  of  the  subsequent  credit  he  has  given  the  testator,  unfess  the 
executor  admits  assets.    Nels.  8vo.  Kep.  in  Cane.  1 58  ;  2  Y em.  117. 

The  plaintifi  on  settling  accounts  with  the  defendant's  testator,  gave  liini  a  bond 
for  the  balance,  and  they  had  afterwards  other  dealings,  and  the  plaintiff  brought  thia 
bill  against  his  executor,  and  insisted  that  the  bond  should  be  discounted  out  of  tlie 
money,  he  afterwards  gave  the  testator  credit  for. 

Master  of  the  Hells.  The  plaintiff  cannot  set  off  the  credit  he  gave  the  testatw 
after  the  execution  of  the  bond,  in  discharge  of  the  [186]  bond,  but  if  mutual  credit 
has  been  given  since,  one  side  of  the  account  is  to  be  set  off  against  the  other,  and  such 
decrees  have  been  often  made  in  this  Court.  The  plaintiff,  by  giving  the  bond,  has 
changed  the  nature  of  the  debt,  and  taken  from  himself  the  advantage  of  setting  it  off 
by  future  credit,  and  to  make  such  a  decree  might  be  compelHng  tlic  executor  to  commit 
a  devastavit,  unless  he  admits  assets,  and  1  duubt  if  1  could  do  it,  if  the  account  h&d 
been  only  stated,  for  then  debt  would  lie  for  the  balance,  or  an  insimuL  computassd. 
The  Master  therefore  must  see  what  is  due  for  principal,  interest,  and  costs  on  the 
bond ;  and  as  to  the  plaintiff's  demand  for  work  done,  or  goods  delivered,  since  the 
execution  of  the  bond,  the  defendant  must  account  for  the  assets,  and  the  plaintiff  is  to 
be  paid  in  a  course  of  administration. 

Thursday,  J ubj  the  'Sd  [1729]. 

Case  98.— Halsey  versus  Sm^th. 

At  tlie  Cliancellor's  house,  Lord  ClianceUor. 

A  decree  ex  parte  is  made,  on  default  of  the  defendant  rciwling  the  affidavit  of  service, 
and  a  piece  of  tlie  answer.  But  if  a  cause  is  heard,  and  the  bill  and  answer  opened, 
and  then  is  adjourned,  tho'  the  defendant  make  default  at  the  next  hearing,  tlw 
decree  shall  be  absolute,  for  the  second  hearing  is  to  be  conudered  as  a  continuation 
of  the  former,  when  he  did  appear. 

This  cause  coming  to  Iw  heard,  and  the  bill  and  answer  opened,  was  referred  to  arbi- 
trators, hut  nothinp:  being  done  on  the  reference,  it  came  on  again  to  be  heard  this  day. 
and  the  defendant  making  default,  the  question  was,  Whether  the  Court  should  make 
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in  abeohtte  decree,  or  ex  parte  1  and  Mr.  Lutwych  for  the  plaintifE  insisted,  that 
decrees  ex  parte,  are  only  made,  where  the  defendants  make  default  on  affidavit  of 
service,  and  reading  a  piece  of  the  answer,  but  tliat  a  decree  ex  parte  was  never 
made,  where  the  bill  and  answer  had  been  opened,  and  the  cause  adjourned  over, 
and  that  this  hearing  was  to  be  considered  as  a  continuation  of  the  former  hearing, 
Then  the  defendants  did  appear.  And  the  Register  being  consulted,  and  of  the  same 
opnion,  the  Lord  Chancellor  pronounced  an  absolute  decree. 

Case  99.— Balgut  versus  Hamilton.  [1729.] 
At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

'  Mr.  Hamilton  by  his  will  directed  that  his  personal  estate  should  be  sold,  and 
'  turned  into  money,  and  put  out  at  interest,  that  his  wife  Ann  should  have  £30  a  year 
'out  of  the  produce  of  it.  and  that  when,  and  so  soon  as  his  only  daughter  and  child 
'  Ann  should  attain  her  age  of  twenty-one  years,  that  then  his  wife  should  have  £25 
'  fer  annum,  instead  of  the  £30.  Then  the  will  goes  on,  Item,  I  give  and  bequeath  to 
'  my  daughter  Ann  all  my  personal  [187]  estate  whatsoever,  she  paying  the  said  £30 
'  a  ywr,  and  the  legacies  therein  bec[ueathed,  and  I  make  my  wife  her  guardian,  and 
'  she  is  to  receive  the  residue  of  the  mterest,  maintaining  my  daughter  hereout ;  but 

*  if  my  said  daughter  die  before  her  age  of  twenty-one  years,  then  my  will  is,  that 

*  my  wife  shall  have  £400,  and  that  on  payment  of  the  same  she  shall  give  a  discharge 
'  ftHT  her  said  annuity,  and  that  then,  and  immediately  from  and  after  my  said  daughter's 
'  decease  without  issue  of  her  body,  I  give  and  devise  all  my  personal  estate  to  my 
'brother  James  Hamilton,  he  paying  the  said  sum  of  £400  to  my  wife,  if  then  Kving.* 
The  testator  died,  and  Ann  the  daughter  died  an  infant  without  issue,  and  the  wife  is 
once  dead,  and  the  only  question  is,  Whether  the  devise  over  to  the  brother  is  good ; 
or,  whether  the  whole  personal  estate  vested  in  the  daughter,  and  on  her  death  shall 
gD  in  a  course  of  distribution  to  her  next  of  kin  1 

Mr.  Solicilcr  General  for  the  defendant..  The  first  disposition  to  the  wife  of  the 
£400  is  indisputably  good,  and  the  words,  And  that  then  and  immediately,  &c,  are 
plainly  rel^ive  to  the  preceding  words,  and  as  tlie  devise  to  the  brother  is  introduced 
vith  those  words,  so  it  is  finished  with  the  preceding  burthen  of  £400,  with  this  addition, 

the  toife  he  then  living :  And  there  can  be  no  doubt  on  the  whole  clause,  but  that 
the  testator  meant,  if  she  died  withoiit  issue  before  twenty-one,  and  not  if  she  died 
Tithout  issue  indefinitely,  and  so  the  limitation  over  is  good,  and  the  case  of  Martin 
Terans  Long,  2  Vem.  161,  is  an  authority  in  point. 

Lord  Chancellor.  The  only  question  is,  Whether  the  devise  over  is  good  1  A 
dense  of  a  personalty  after  a  dying  without  issue  is  certainly  void,  and  it  is  as  certainly 
good  after  a  dying  without  issue  in  a  limited  time ;  now  the  words  of  this  will  can 
near  no  other  construction,  but  if  the  daughter  die  without  issue  before  twenty-one ; 
Fiist,  the  whole  estate  is  devised  to  the  daughter,  and  the  whole  interest  to  the  wife, 
p&rt  as  an  annuity  for  herself,  and  part  for  daughter's  maintenance,  the  first  con- 
tingmey  is  generu,  if  she  die  before  twenty-one  years  of  age,  the  wife  is  to  have  £400, 
but  who  is  to  pay  this  £400 1  the  brother ;  so  that  the  latter  words  must  have  the 
lime  construction,  and  the  will  is  to  this  purpose,  If  my  daughter  die  without  issue 
before  twenty-one,  my  brother  is  to  have  the  whole  estate,  he  paying  my  wifp  £400. 
The  wife  is  to  have  the  £400  if  the  daughter  die  under  twenty-one,  and  the  brother 
hung  to  pay  it,  if  she  die  without  issue,  [188]  the  estate  must  come  to  him  at  the  same 
time,  as  a  fond  out  of  which  it  is  to  be  paid.   (Ant  Cas.  93 ;  Post,  Cas.  100.) 

Friday,  Jtdy  the  Wth  [1729]. 
APPEALS  AND  BEHEAEINGS. 

Case  100.— Brooks  versus  Taylor. 

At  the  Chancellor  s  house,  Lord  Chancellor. 

^  an  order  of  the  Lord  Chancellor,  this  case  was  stated  for  the  opinion  of  the  Judges 

of  the  Emg's  Bench. 

John  Brooks  made  his  will  in  the  words  following,  '  I  give  to  m^  dear  wife  all  my 
'  pezKHial  estate,  with  this  condition,  to  give  to  my  three  sisters  iive  pounds  yearly, 
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'  for  thfiir  lives,  or  the  Inngpst  liver,  presently  after  my  decease,  and  after  my  wife's 
I  decease,  the  same  T  give  to  my  daughter  Mart/,  wife  of  Mr.  Taylor,  with  the  same 
I  obligations  to  my  sisters,  and  then,  after  my  daughter's  decease,  to  the  fruit  of  her 
I  body  ;  hut  for  want  of  such  issue  or  fruit,  to  my  brother  and  sisters  then  living,  and 
'  after  them,  to  their  children,  and  the  children  of  my  brother.'  Qtimre,  NMietherthe 
subsequent  limitations,  after  want  of  issue  of  the  said  daughter's  body,  or  any.  and 
which  of  them  (tlie  wife  and  daughter  of  the  said  John  Bra^  being  dead  without 
issue),  are  good,  and  to  whom  the  estate  belongs  ? 

And  the  Jud^  certified  their  opinion  in  these  words, 

We  are  of  opinion,  that  JoAn  Brooks  being  dead,  and  Mary  his  daughter  being 
also  dead  without  issue  living  at  her  death,  the  subsequent  limitations  are  good,  and 
that  the  estate  in  question  belongs  to  the  plaintiffs.  And  this  cause  coming  now  to 
be  reheard,  the  Lord  Chancellor  upon  this  certificate,  decreed  the  estate  to  the  plainti& 

By  the  constant  practice  of  the  Court,  acts  of  the  Court,  as  a  decree  or  order,  in 
another  cause  between  the  same  parties,  may  be  read  without  an  order. 


[S.  C.  2  Eq.  Cas.  Abr.  162,  601 ;  2  P.  Wms.  511.  See  Rajah  KUhendatt  Bam  v. 
Rajah  Muntez  Ali  Khan,  1879,  L.  R.  6  Ind.  App.  159  ;  Kinsman  v.  Rouse,  1881. 
17  Ch.  D.  104,-50  L.  J.  Ch.  486,-44  L.  T.  597,-29  W.  R.  627 ;  Leigh  v.  Burnett, 
1885,  29  Ch.  D.  235.  See  also  on  point  of  lapse  of  time,  Statute  of  LimitatioiB, 
3  &  4  Wm.  4,  c.  27,  ss.  16,  28.] 


Disputes  in  the  societies  of  law  are  to  be  determined  by  the  benchers,  and  the  Courts 

of  Equity  will  not  interpose. 

Mr.  Attorney  General  for  the  defendant.  This  bill  is  brought  by  the  plaintiffs 
and  their  wives,  the  daughters  of  the  late  Mr.  Hdford  deceased,  to  redeem  three  sets 
of  chambers  in  Gray^s  Inn,  for  an  account  of  the  profits,  and  the  benefit  of  a  renewal 
of  the  term.  And  the  chief  question  is,  Whether  this  estate  is  redeemable  1  Mr. 
Hdford  in  1687  mortgaged  these  chambers  for  £600  to  Mr.  Atwood,  and  in  1700 
the  mortgage  was  assignwl  to  the  defendant  Mr.  Bruyer,  but  Mr.  Hdford  not  being 
a  party  to  that  assignment,  it  was  not  in  the  nature  of  a  new  mortgage.  On  the  25tE 
of  November  1700,  Mr.  Bniyer  applied  to  the  Benchers  at  a  pension,  for  relief:  and 
on  the  27th,  they  made  an  order  that  Mr.  Hdford  should  account,  and  pay  what  was 
due  on  the  said  mortgage,  or  they  would  proceed  against  him  as  they  saw  cause :  and 
another  order  was  made  with  the  consent  of  Mr.  Hdford,  whereby  it  was  ordered 
that  Mr.  Hdford  should  pay  off  the  principal  and  interest,  and  the  duties  of  the  house, 
and  Mr.  Bruyer  assign  the  mortgage,  or  that  he  should  deliver  possession  of  the 
chambers  :  Mr.  Hdford  did  not  pay  the  money,  but  in  1704  delivered  possessiDn  only 
of  two  of  the  sets  of  chambers,  and  continued  in  possession  of  the  other  till  the  time 
of  his  death  in  1708,  the  plaintiffs  did  not  prove  his  will  till  the  year  1724,  though 
they  came  of  age  in  1714,  which  prevented  us  from  bringing  a  bill  of  foreclosure  against 
the  representatives  of  Mr.  Hdford :  In  1723  Mr.  Bruyer  obtained  a  renewal  from 
the  house,  upon  which  in  1726  the  plaintifSs  file  this  bill;  but  we  think  the  length 
of  time  is  a  bar  to  their  title,  the  order  of  pension  to  deliver  possession  was  in  1700, 
and  poBseBsion  of  two  chambers  was  accordmely  delivered  in  1704,  so  that  from  that 
time  to  the  filing  of  the  bill  we  were  two  and  twenty  years  in  quiet  possession ;  and 
the  time  bemg  begun  in  the  father's  life-time,  will  run  upon  the  plaintife,  thoufh 
they  were  infants,  and  if  this  Court  will  dismiss  the  mortgagor's  bill  to  redeem  the 
fee,  if  the  mortgagee  has  been  in  quiet  possession  for  twenty  years,  though  the  equity 
of  redemption  is  as  valuable  at  the  end  of  those  ^ears  as  at  the  beginning,  it  will  much 
sooner  do  it,  where  a  term  only,  which  is  a  wastmg  security,  is  mortgaged  :  after  such 
a  length  of  time,  [190]       the  death  of  the  parties,  it  is  d^cult  to  iniake  up  a  strict 


[189]  Saturday,  July  the  Ulh  [1729]. 
APPEALS  AND  REHEARINGS. 
Case  101.— Rakestraw  &  al'  verms  Brutkr. 
At  the  Chancellor's  house.  Lord  Chancellor. 


Sel.  Cas,  in  Cane.  55. 
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aooount,  to  set  out  the  losses  by  tenants,  and  a  mortgagee  is  not  to  be  made  a  bailiS 
for  ever  to  the  mortga^r.  The  other  chambers  he  died  in  possession  of,  may  perhaps 
admit  of  another  consideration,  but  they  are  not  worth  redeeming,  because  we  have 
not  renewed  the  lease  of  them,  and  these  bills  are  not  allowed  by  Courts  of  equity, 
to  interrupt  the  repose  and  ease  of  these  societies  of  law ;  and  though  the  Benchers 
in  this  case  have  consent«d  to  give  up  their  right,  as  an  ejectment,  or  a  bill  of  fore- 
ckflure  will  not  lie  for  these  chambers,  so  neither  will  a  bill  to  redeem,  for  the  remedy 
ought  to  be  mutual  A  bill  of  foreclosure  is  to  bar  the  mortgagor  of  all  right  in  equity 
to  the  estate,  which  by  law  is  thready  in  the  mortgagee ;  but  the  legal  estate  of  these 
chambers  is  in  the  society,  and  the  Benchers  who  grant  them  out,  are  only  their  trustees. 

But  allowing  the  plaSntiffs  may  redeem,  they  are  not  intitled  to  the  benefit  of  the 
renewal,  for  where  a  renewable  lease  is  mortgaged,  and  the  mortgagee  renews,  the 
only  foundation  the  Court  has  gone  upon  to  give  the  mortgagor  the  benefit  of  this 
renewal,  is  the  tenant  right ;  but  the  chambers  here  were  not  renewed  to  Bruyer  as 
a  mortgagee,  but  as  a  Bencher,  and  the  renewal  was  designed  as  a  personal  kindness 
to  him,  and  the  plaintiffs  wives  could  not  have  renewed,  though  these  chambers  had 
not  been  in  mortgage,  because,  by  the  rules  of  the  society,  the  Benchers  can  grant 
leases  only  to  their  own  members. 

Lord  Chancellor.  To  prevent  disputes  in  these  societies  of  law,  all  controversies 
concerning  chambers  ought  to  be  determined  by  the  Benchers ;  and  Lord  Keeper 
WfuAf  refused  to  relieve  the  plainti£f,  on  a  bill  brought  to  redeem  chambers ;  but 
thB  Benchers  in  titis  case  desire  the  parties  to  resort  to  a  Court  of  equity,  and  waive 
determining  the  question  themselves.  This  term  for  years  in  the  chambeis,  springs 
out  of  the  estate  of  the  trustees,  which  in  equity  must  lie  considered  as  a  legal  interest ; 
here  then  is  a  lease  of  chambers,  with  a  power  of  renewal,  mortgaged,  and  assigned 
to  the  defendant,  and  a  conditional  order  of  pension  for  the  possession,  which  cannot 
be  considered  as  a  sale  or  foreclosure,  but  the  estate  is  still  to  be  considered  as  a  mort- 
gage, this  order  is  not  complied  with,  but  Mr.  Hdford  continued  in  possession  of  part, 
■0  no  time  run  against  him,  for  it  mtist  for  all  the  estate  in  mortgage,  or  for  no  part, 
and  no  time  hegan  till  his  death  in  1708,  when  the  [191]  plaintiffs  were  infants,  and 
continued  so  till  1714 ;  I  think  it  reasonable,  where  a  mortgagee  continues  in  quiet 
ponessifui  for  twenty  years,  that  the  mort^a^r  should  not  he  let  into  a  redemption, 
nit  the  plaintifb  are  in  time,  and  therefore  may  redeem,  not  only  the  mortgaged  term, 
hot  every  thing  excrescent,  for  the  additional  term  was  granted  to  the  defendant, 
only  by  virtue  of  his  first  term,  and  eleven  years  are  added  expresly  to  make  up  the 
remainder  of  the  first  term  twenty-one  years ;  so  if  the  defendant  is  allowed  what 
he  |)aid  for  the  renewal,  no  injury  is  done  him,  and  though  the  plaintiffs  are  not  cap- 
able of  an  ori^al  grant  of  these  chambers,  yet  if  they  come  to  them  by  representation, 
they  may  assign  them  to  a'member,  and  the  society  will  renew  to  him  ;  and  therefore 
the  decree  of  the  Master  of  the  Rolls  that  the  plamtiffs  may  redeem,  and  are  to  have 
the  benefit  of  the  renewal,  must  be  afiBrmed.    (1  Chan.  Cas.  102.  190 ;  2  Yem.  84.) 


Twsday,  July  the  \m  [1729]. 

MOTIONS. 

Case  102.— £z  Por/e  LEvns. 

At  the  ChanceUor's  house.  Master  of  the  Rolls. 

The  Master  of  the  Rolls  would  not  order  a  supplicavit  to  be  marked  with  the  sum  the 
sherifE  should  take  security  in,  because  there  was  no  affidavit  of  the  husband's  cir- 
cumstances, as  a  measure  for  hira  to  go  by.  Eegist.  89  a,  89  b ;  Post,  Cas.  110.  On 
>'  ne  exeat  regnum  the  sum  is  indorsed  br  the  afhdavit  of  the  plaintiff.  Reinst. 
89b.  90a. 

Blr.  Mead  for  the  wife,  moved  for  a  supplicavit  against  the  husband,  and  prayed 
we  Master  of  the  Bdls  to  order,  what  sum  the  writ  should  be  endorsed  with,  for  the 
jheriff  to  take  in  security,  and  said,  that  it  was  the  constant  practice  since  the  case  of 
^jwwtsy,  where  Lord  Cowper  ordered  the  writ  to  be  indorsed  for  two  thousand  pounds  ; 
hot  tiie  Master  of  the  Rdls  granted  the  supplicavit  without  an  indorsement,  and  said 
he  had  never  known  it  ordered  in  that  Court,  or  at  least,  not  without  an  affidavit  of  the 
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circumstances  at  the  husband,  to  guide  the  Court,  as  there  was  in  the  case  of  Clamring ; 
that  it  was  iisual  indeed,  on  a  Ne  exeat  rv^um,  to  indorse  the  sum,  but  there  the 
of  the  party  is  the  measure  of  the  security. 


The  Court  will  not  grant  an  order  to  prove  exhibits  at  the  hearing  of  exceptiooB, 
because  you  can  ofEer  nothing  at  the  hearing,  that  was  not  before  the  Master. 

A  motion  was  made  for  an  order  to  prove  an  exhibit  viva  voce,  on  the  hearing  a- 
captions  to  a  Master's  report,  but  the  Master  of  the  EoUs  denied  the  raotJon,  and  sud 
that  no  such  order  was  ever  made,  because  on  arguing  exceptions,  you  can  ofier  nothing 
new,  that  was  not  before  the  Master. 


Tf  a  bill  is  brought  to  be  relieved  against  a  deed  fraudulently  cancelled  by  the  defendant 
and  to  have  another  deed  executed,  the  pluntiS  need  not  make  oath  of  the  loss  of 
the  deed,  because  he  could  have  no  remedy  at  law,  though  the  deed  was  in  his  hands. 

1  Vem.  310  ;  3  Chan.  Rep.  5.   See  the  following  case. 

The  plaintiff  charged  by  his  bill,  that  the  defendant  King,  his  father,  was  tenant  for 
life  of  the  lands  in  the  bill  named,  remainder  to  the  plaintiff  his  son  in  tail ;  that  bis 
father  had  fraudulently  cancelled  the  deed  of  settlement,  and  sold  the  estate  to  one  of 
the  defendants,  and  prayed  a  discovery,  and  to  be  relieved. 

To  this  bill  the  defendant  the  purchaser  demurred,  because  the  plaintiff,  by  the 
course  of  the  Court,  ought  to  have  made  oath  of  the  loss  of  the  deed. 

And  Mr.  Lutwych  for  the  plaintiff  insisted,  that  this  case  was  not  within  the  reason- 
ing of  that  practice,  for  this  bill  was  to  be  relieved  against  a  deed,  which  had  been  fraud- 
ulently destroyed  or  cancelled,  and  to  have  another  deed  executed  ;  and  the  plaintifi 
could  have  no  remedy  at  law  if  he  had  the  deed,  and  the  Lord  Chancellor  was  of  the  same 


If  the  plaintiff  seeks  to  be  relieved  in  equity  on  the  matter  of  a  deed,  he  must  make 
oath  of  the  loss  of  it,  but  not,  if  he  praj^s  only  a  discovery,  or  to  have  it  produced  at  a 
trial,  or  the  like.  Nels.  8vo.  Bep.  in  Cane.  78,  79  ;  1  Vem.  59  ;  contra  Curs.  Cancel. 
40,  217,  223,  229,  231  ;  Kels.  Fol.  Bep.  in  Cane.  301.  See  the  precedent  case. 

The  plaintif!  sets  forth  by  his  bill,  that  he  was  lord  of  a  manor  in  Kent,  and  that 
the  defendant  was  one  of  his  tenants,  that  the  manor  house  being  repairing,  he  took  all 
the  deeds  relating  to  the  said  manor  out  of  a  closet  that  lay  open,  together  with  a  counter- 
part of  his  lease,  in  which  there  were  several  covenants,  for  a  breach  of  which  he  could 
bring  his  action  at  law  against  the  defendant,  if  the  counter-part  was  in  his  hands, 
and  prays  a  discovery  and  relief ;  the  defendant  makes  a  full  answer  to  the  discovery, 
that  he  had  delivered  ail  the  writings  back  to  the  plaintiff,  and  demurs  to  the  reliw, 
because  the  plaintiff  had  not  annexed  to  his  bill  an  affidavit  of  the  loss  of  the  deeds, 
and  the  distinction  allowed  in  I  Ohan.  Cas.  11,  231 ;  1  Vem.  180,  247 ;  Nels.  Fol. 
Beik  in  Cane  266,  was  admitted  in  this  case,  that  an  oath  is  necesaaiy,  where  the  bill 
seeks  to  be  relieved  on  the  matter  of  the  deed,  because  the  want  of  the  deed  is  Uie  only 
foundation  the  plaintiff  has,  to  draw  the  [193]  cause  from  law  to  equity  :  but  where 
the  bill  seeks  no  decree,  but  only  to  have  the  defendant  discover,  or  to  have  the  deed 


Case  103.— Anonymus.  [1729.] 
At  the  Chancellor's  house.  Master  of  the  Bolls,  Eodem  die. 


[192]  Wednesday,  July  the  I6th  [1729]. 
PLEAS  AND  DEMURRERS. 
Case  104.— King  versus  King  &  al*. 
At  the  ChanceUor^s  house,  Lord  ChanceUor. 


Case  105.-— Whttworth  versus  Golding.  [1729.] 
At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 
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!  produced  at  the  tria],  or  the  like,  the  oath  is  not  requisite,  because  ii  is  not  to  be  presumed 
I  th«t  the  plainttfi  would  put  himself  to  the  expence  of  a  suit,  if  the  deed  was  in  his  own 
j  bands  :  and  tiie  demurrer  was  idlowed  as  to  the  counter-part,  and  over-ruled  as  to  the 
I  other  deeds. 

'  Case  106.~Fall  &  al'  versus  Cuamberii  &  al'. 

At  the  Charicellor's  house.  Lord  Chancellor.   Eodem  die, 

Mr.  Solicitor  General  for  the  defendants.  The  plaintiffs  dealt  in  tobacco  from 
Yirginia  to  Scodand,  and  insured  on  that  voyage  :  the  poUcy  was  taken  oVlZ  in  the 
name  of  the  defendant  Johnson,  and  Cha-mhers  and  ethers  under  writ  it.  The  ship  came 
into  port,  but  the  tobacco  was  greatly  damaged,  so  that  the  insurees  waived  all  title  to 
it,  aiui  left  it  for  the  benefit  of  the  insurers,  and  transferred  it  to  them,  and  it  was  after- 
vards  sold  to  the  best  advantage,  and  they  were  damaged  in  the  sum  of  £1353,  upon 
vbieh  the  plaintiffs  file  their  bill  setting  forth  all  this  matter,  and  that  the  policy  was 
taken  in  the  name  of  a  trustee,  who  refuses  to  let  them  sue  in  his  name  at  law,  to  recover 
I  dtmages,  and  pray  a  discovery  and  relief.  The  defendants  the  insurers,  by  their 
'  uisver  admit  the  policy,  and  make  a  full  discovery,  but  demur  to  the  rdief,  because 
the  plamtifE  has  a  proper  remedy  at  law. 

It  cannot  be  controverted,  but  that  an  action  lies  on  a  policy,  and  the  only  colour 
the  plaintifi  has  for  coming  into  this  Coiut  is,  that  the  policy  is  taken  in  the  name 
U  Johnson,  a  trustee,  but  if  this  was  sufficient  to  translate  the  jurisdiction,  then  all  actions . 
on  policies  would  be  turned  into  bills,  the  agents  of  foreign  merchants  always  take  them 
in  their  own  name,  and  if  this  expedient  should  prevail,  though  the  parties  lived  in 
London,  they  would  take  the  same  method.  But  ii  the  trustee  really  refuses  his  name, 
this  indeed  is  a  foundation  for  the  Court  to  compel  him,  but  not  to  decree  against  the 
debtor,  his  refusal  cannot  alter  the  nature  of  the  action  against  him,  he  has  a  right 
to  have  the  witnesses  examined  viva  voce  at  a  trial,  where  their  evidence  can  be  more 
thorou^y  afted,  and  conddered  by  a  Jud^  and  Jury,  than  on  a  commission.  It 
18  the  common  suggestion  in  every  bill,  that  the  witnesses  are  dead,  or  beyond  the 
seas,  out  of  the  jurisdiction  of  the  Courts  of  law,  but  here  it  appears  by  the  plaintiff's 
own  bill,  that  the  toss  was  in  Scotland,  and  that  their  witnesses  live  there,  tho'  this 
oo  a  demurrer,  has  been  adjudged  [194]  ^ot  to  be  a  sufficient  cause  to  have  relief  in  a 
Oouit  of  equity,  where  there  is  a  remedy  at  law  ;  but  that  it  only  intitles  the  plaintiff 
to  bare  a  discovery  on  the  oath  of  the  defendant,  and  a  commission  in  aid  of  his  action 
at  law. 

And  the  same  demurrer  was  allowed  by  your  lordship,  in  the  case  of  D^SUva,  where 
the  ship  insured  was  Portuguese,  and  bound  on  a  foreign  voyage,  and  the  suggestions 
Tere,  that  the  policy  was  taken  in  the  name  of  a  trustee,  and  that  the  witnesses  were  sea- 
fuine  people,  and  beyond  the  seas. 

Mr.  Attorney  General  for  the  plaintiffs.   This  is  a  proper  bill  for  relief,  and  the  de- 
murrer is  not  good ;  the  bill  is  brought  by  part  owners,  to  have  satisfact'on  on  a  policy, 
;  igainat  Chambers,  and  other  defendants,  as  under-writers,  and  pgainst  Johnson  their 
I  tnistee,  on  a  ship  bound  from  Virginia  to  the  river  Dunbar  in  Scotland  ;  in  the  voyage 
I  the  ship  and  cargo  were  greatly  damaged,  and  when  they  arrived  at  Dnnhar,  they  pro- 
!  weded  to  sell  her,  under  proper  protests,  by  a  decree  of  a  Court  of  Admiralty,  for  the 
!  benefit  of  the  instu^rs,  renouncing  all  right  as  to  themselves  ;  we  charge  that  the  trustee 
nfosee  his  name,  that  the  transaction  was  in  Scotland,  and  that  it  was  a  foreign  voya^ 
fnHn  Virginia  thither,  and  that  consequently  the  eridence  must  arise  abroad.   It  is 
paper  for  a  cestu,y  que  trust  to  come  into  a  Court  of  equity,  on  the  refusal  of  his  trustee, 
to  have  liberty  to  sue  in  his  name.   Suppose  a  bond  is  assigned,  what  is  more  common 
to  bring  a  bill  against  the  obligor  and  obligee  for  a  satisfaction,  and  the  plaintiff 
never  sent  back  to  recover  the  payment  at  law,  tho*  the  defendant  in  that  case  might 
demur,  for  the  same  reasons  the  defendant  here  has,  but  they  allow  we  are  proper  to 
P»y  relief  against  Johnson,  but  he  might  have  demurred  to  our  bill,  if  we  had  not  made 
the  other  defendants  parties,  because  they  might  have  made  ife  a  satisfaction ;  but  if 
tbii  demurrer  is  allowed,  the  hill  will  be  out  of  Court  as  to  them,  and  then  Johnson, 
*t  the  hearing,  may  object  for  want  of  parties.   And  as  this  matter  arises  in  Scotland, 
and  our  evidence  is  there,  it  is  the  same  thing  as  if  the^  were  beyond  the  seas,  because  the 
process  of  our  courts  does  not  bind  them ;  we  design  to  examine  the  Custom-house 
(officers  in  Sa^ia/nd,  and  if  we  should  serve  them  with  a  subpoena  in  Scotland,  since  they 
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are  not  bound  to  obev  it,  sure  we  have  a  right  to  a  commisBion  to  examine  them  is 
Scotland.  And  the  o\)jection,  that  the  examination  of  witxteases  vim  voce,  ia  graUy 
preferable  to  an  examination  hy  Gommisaioners,  ia  of  no  wnght,  because  Comt, 
if  they  are  not  satisfied  with  the  evidence,  may  direct  an  issue. 

[185]  ^^<^  Chancellor.  If  I  should  give  way  to  this  attempt,  no  action  would  vm 
be  brought  on  a  poUcy,  and  a  bill  might  as  well  be  brought  for  payment  of  a  bond,  on 
suggestion  that  the  witnesses  were  abroad,  or  dead ;  besides,  these  are  transactinu 
that  in  their  own  nature  must  arise  at  sea,  and  out  of  the  jurisdiction  <A.  the  Couite, 
and  they  that  will  take  a  policy  in  this  kingdom,  miist  be  subject  to  our  lorms  (tf  triak ; 
and  who  would  insure  if  they  were  liable  to  bills  %  The  jury  will  take  the  account  ud 
consider  of  salvage,  and  all  proper  allowances,  and  do  it  in  all  such  trials ;  why  cannot 
the  plain tif!  bring  his  witnesses  from  Scotland,  as  well  as  is  done  every  day  from  NorOuM- 
herUind,  which  is  the  next  county  to  it  1  The  Commissioners  will  give  their  officeis 
leave  to  come  to  the  trial. 

His  lordship  was  going  to  allow  the  demurrer,  hut  at  the  instance  of  the  Attomy 
GenertU,  he  made  the  same  order  he  had  done  before  in  the  case  of  Dhegetoft  and  the 
London  Assurance,  ant.  Gas.  54.  That  the  demurrer  should  stand  otot,  till  the  trustee 
had  put  in  his  answer. 


Case  107.— KiLDESLEY  versus  D'FlSHER.  [1729.] 

At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

A  defendant  examined  for  the  plaintiff,  ma;^  demur  to  an  interrogatory,  because  shs 

IS  concerned  in  interest. 

An  order  was  made  to  examine  the  defendant  as  a  witness,  and  she  demurred  to  on 
interrogatory,  because  she  was  concerned  in  interest  in  the  question ;  ami  insisted, 
that  she  was  not  obliged  to  prove  the  plaintiff's  title  against  herself,  and  that  the  usual 
allegation.  That  the  defendant  was  not  concerned  in  interest,  was  left  out  of  the  present 

order. 

Mr.  Solicitor  General  for  the  plaintiff.  This  is  no  good  cause  of  demurrer,  since  we 
have  submitted  to  take  her  oath,  though  it  may  be  supposed,  that  she  is  biassed  against 
us :  and  her  own  depositions  at  the  hearing  may  be  read  for  herself,  and  the  other 
defendants,  though  sne  could  not  read  her  own  answer :  and  her  testimony  is  un* 
,  exceptionable,  because  she  cannot  be  supposed  to  befriend  us.  It  would  be  a  gooA 
objection,  indeed,  for  the  other  defendants,  to  say  she  is  interested  for  us.  and  theraorc 
it  IS  usual  to  insert  in  these  orders,  that  the  defendant  is  not  concerned  in  interest, 
to  shew  the  Court  that  he  is  a  competent  and  indifferent  witness. 

Lord  Chancellor.  The  method  of  the  Court  is,  where  the  plaintiff  is  obliged  to  make 
several  defendants  purely  out  of  form,  to  give  him  [19G]  leave  to  examine  those  who  are 
not  concerned  in  interest,  that  is,  who  are  not  interested  for  the  plaintiff  ;  and  it  would 
be  hard,  when  the  plaintifE  is  obliged  to  make  jiarties  not  interested,  defendants,  that 
he  should  lose  the  benefit  of  their  testimony,  and  therefore  the  Court  gives  the  [^intiff 
leave  to  examine  them.  ])ut  this  defendant  is  nut  a  formal,  but  a  materiid  party  in 
point  of  interest,  what  you  can  expect  from  her  examination,  you  may  have  from  her 
answer,  which  will  be  evidence  against  her ;  and  tho'  she  swears  to  tell  the  whole  truth 
on  her  examination,  she  need  not  answer  where  her  interest  is  concerned,  of  which  she 
is  to  judge  for  herself  ;  and  tlierefore  I  allow  the  demurrer.  (Post,  Caa.  124  ;  2  Chan. 
Cas.  208.) 

She  likewise  demurred  to  being  examined  to  a  deed,  whereto  she  was  a  witness. 

Lord  Chancdlor.  If  she  be  a  witness,  you  can  examine  her  to  the  execution,  as  bo 
so  much  therefore,  the  demurrer  must  be  over-ruled,  but  not  as  to  any  other  questions; 
and  therefore  the  demurrer  must  stand  as  to  the  rest    (Curs.  Cane  244,  284.) 
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Case  108.— Dashwood  versus  Bituazby.  [1729.J 

At  the  Rolls.   Eodem  die. 

Curs.  Cane.  366.  A  bill  of  foreclosure  being  heard  on  a  sequestration,  and  security 
being  defective,  the  Court  decreed  a  sale,  instead  of  a  foreclosure,  because  if  the  plain- 
tifi  sued  the  defendant  on  his  bond,  that  would  open  a  degree  of  foreclosure,  and  it  is 
usual  in  such  cases  to  refer  it  to  a  Master  to  set  a  value  on  the  estate,  and  decree  that 
the  plaintiff  should  take  it  pro  tanto. 

The  bill  was  to  foreclose,  the  defendant  appeared,  and  stood  in  contempt  for  not 
iDBwering  to  a  sequestration,  and  the  cause  came  on  upon  the  sequestration,  for  the 
bill  to  be  taken  pro  Confesso.  And  Mr.  Solicitor  General  for  the  plaintiff,  prayed  a  decree 
for  a  sale,  instead  of  a  foreclosure,  because  the  security  was  defective ;  and  if  they  should 
afterwards  sue  the  defendant  on  his  bond  for  performance  of  covenants,  that  would  open 
rhe  decree  of  foreclosure ;  and  he  insisted  that  such  decrees  were  usual.  But  the  Master 
^  the  Rolls  said,  he  had  never  known  any,  but  that  where  the  security  was  d^eotive, 
it  was  oftea  indeed  referred  to  a  Master  to  set  a  valuation  on  the  estate,  and  the  plaintifE 
was  to  take  it  pro  tanto ;  as  in  the  case  of  Homden  versus  Tilby,  on  a  bill  of  foreclosure 
d  the  shops  in  Westminster  Hall ;  but  in  this  case  he  decreed  a  sale,  because  the  decree 
is,  that  the  bill  should  be  taken  pro  confesso,  and  not  according  to  the  prayer  of  the  bill ; 
md  the  case  of  Noaworthv  and  Serjeant  Maynard  was  quoted,  where  the  security  being 
defective,  the  cause  stood  over,  and  the  [^ntifi  filed  a  supplemental  bill,  and  prayed 
a8al& 

[197]  Wednesday,  July  the  234  [1729]. 

MOTIONS. 

Case  109.— HOUBWORTH  versus  Lane. 

At  the  Chancellor's  house,  Lord  Chancdlor. 

The  word  petition  is  to  be  ULnderstood  of  any  summary  way  in  oppoaition  to  the  proceed- 
ings by  bill.  Acts  of  ParUament  take  notice  of  imphed  trusts.  The  heir  of  the 
vendee  is  a  trustee  by  the  7  Ann.  for  tlie  person  who  ^ud  the  purchase  money. 

On  a  motion  made  for  the  executor  of  the  mortgagee,  it  was  referred  to  a  Master 
to  see  whether  the  heir  of  the  mortgagee  was  a  trustee  within  the  act,  7  An.  ch.  19, 
the  Master  reported  him  to  be  a  trustee  within  that  act,  upon  which  report  an  order 
was  made,  that  the  heir  should  assign  over  the  mortgage  to  such  persons  as  the  executors 
diould  appoint.  And  now  a  motion  was  made  for  the  defendant  to  set  aside  the  report, 
because  the  heir  was  not  a  trustee  for  the  executor  by  the  meaning  of  the  act ;  and 
because  the  reference  was  made  on  a  motion,  whereas  the  statute  requires  it  should  be 
by  petition. 

Mr.  Solicitor  General  for  the  executor.  The  constant  practice  is,  to  pray  a  reference 
bj  motion  as  well  as  by  petition.  Petition  originally  signified  a  bill,  but  a  motion  is  a 
P^on,  and  the  word  is  to  be  understood  of  any  summary  way,  in  distinction  to  the 
pniceedings  by  bill  and  answer. 

But  they  say,  this  case  is  not  within  the  statute,  because  the  heir  of  the  mortgagee 
■a  trustee  for  his  executor,  only  by  impUcation  of  law.  But  the  implied  trusts  are  taken 
notice  of  by  acts  of  Parliament,  as  by  the  statute  of  frauds  and  perjuries,  and  it  was 
adjudged  by  your  lordship  in  the  case  of  Bertie  versus  Vernon,  that  the  heir  of  the  vendee 
was  a  trustee  within  this  act,  for  the  person  who  paid  the  purchase  money.  The  heir 
of  the  mortgagee  is  a  trustee  both  for  the  executor  of  the  mortgagee,  and  for  the  mort- 
gagor, and  is  doubly  wiUiin  the  statute,  as  mortgagee  and  trustee  too,  and  he  is  bound 
to  convey,  eillier  at  the  petition  of  the  mortgagor,  or  of  the  cestuy  que  trust. 

Lord  ChaneMor.  A  motion  is  a  petition,  not  reduced  into  writing,  and  presented, 
u>d  I  do  not  know  that  the  statute  requires  those  circumstances,  and  the  general  practice 
a  to  pray  a  reference  by  motion ;  and  if  the  order  is  not  according  to  the  statute,  it 
is  void,  and  without  authority. 

[]98]  There  can  be  no  doubt,  but  a  mortgage  in  fee  descends  on  the  heir  of  the  mort- 
gagee^ but  it  is  as  certain  tjiat  the  money  belongs  to  the  executor,  so  that  the  heir  is  only 
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his  trustee  ;  and  this  was  the  very  inconvenience  the  statute  was  made  to  remedy,  that 
the  mort^;agor  might  be  willing  to  pay  the  money,  or  the  executor  might  want  it; 
and  that  in  either  case,  they  should  not  he  obliged  as  formerly,  to  wait  the  full  age  irf 
the  heir. 

Thursday,  July  the  lUh  [1729]. 

Case  WO,— Ex  Parte  Gibson. 

At  the  Chancellor* » lunue,  Lord  ChoMceUor* 

Lord  Chancellor  ordered  a  suppUcavit  to  be  marked,  without  affidavit,  only  upon  ea- 
quiry  of  the  husband's  circumstances  from  the  solicitor  for  the  wife.   Ant.  Cas.  102. 

Mr.  Solicitor  General  for  the  wife,  moved  for  a  suppllcavit  against  the  husband,  a 
mercer  in  Pater^ster-row,  no  affidavit  was  read,  only  the  wife's  solicitor  told  the  Lord 
CkanceUor^  that  the  husband  was  in  ver^  good  circumstances,  and  his  lordship  granted 
the  writ,  and  ordered  it  to  be  indorsed  with  £400  for  each  surety. 

Case  111.— Sir  John  Osborn  versus  Cower.  [1729.] 

At  tlie  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

If  a  plea  is  ordered  to  stand  for  an  answer,  the  defendant  cannot  move  to  dissolve 
injunction  absolutely,  but  only  nisi. 

An  injunction  was  granted  till  answer,  and  further  order  ;  the  defendant  put  in  a 
plea,  which  on  arguing,  was  ordered  to  stand  for  an  answer,  with  liberty  to  excrat, 
and  the  benefit  was  saved  to  the  hearing ;  and  the  ddendant  moved  to  dissolve  the 
injunction. 

Lord  Chancellor.  You  can  only  move,  as  on  coming  in  of  your  answer,  that  the 
injunction  may  be  dissolved  nisi. 


[199]  De  Term.  S.  Michael.  1729,  in  Cur.  Cancellabi^. 

Tuesday,  October  the  Utk  [1729]. 

Case  112.— Bambridge  versus  Castel. 

At  the  ChanoeUor's  house.  Lord  Chancellor. 

Mr.  Lutwych  for  the  petitioner.  This  is  a  petition  to  your  lordship,  to  supersede  a 
writ  of  appeal  of  murder,  brought  by  the  widow  Castel  for  the  death  of  her  nusbaod, 
against  Mr.  Bambridge  and  Mr.  Corbet.  The  petitioner  Bambridge  was  indicted  for  the 
said  murder,  on  the  9th  of  A  pril  last.and  on  the  King's  evidence  omy,  without  examining 
his  own  witnesses,  was  acquitted  ;  and  on  the  9th  of  July  following,  this  writ  of  appeal 
was  brought,  returnable  Ires  Michael',  directed  to  the  Sheriffs,  to  attach  Bambridge  and 
Corbet,  the  appellant  having  found  Wagstaff  and  Stary  pledges,  setting  forth  their  ad- 
ditions, and  places  of  abode.  The  wor^  of  the  writ  are.  Quia  Maria,  drc,  fecerit  ma 
Securos,  &c.  We  have  inquired  after  the  security  mentioned  in  the  writ,  and  as  it  appears 
by  our  affidavit,  they  have  entered  into  no  recognizance,  and  therefore  we  pray  your 
lordshi))  to  supersede  this  writ :  it  being  an  injury  to  tlie  great  seal,  that  any  writ  should 
issue  which  contains  a  positive  falsehowl ;  these  are  not  nominal  pledges,  but  described 
in  the  very  writ  b^  their  names,  additions,  th;.  The  law  has  appointed  pledges  to  be 
given  on  every  wnt,  and  this  writ  has  accordingly  affirmed,  that  pledges  were  found, 
which  upon  inquiry  proves  false.  The  writ  ought  to  have  run,  Si  fecerit,  &c.  Here 
it  is  positively  said  to  be  done,  and  is  not ;  therefore  tlie  reason  of  the  writ  failing,  the 
writ  itself  too  ought  to  fall  to  the  ground.  Bast.  Entr.  46  b,  a  writ  of  appeal  of  murder 
was  brought  returnable  in  B.  R.  (and  run,  Si  fecerel) ;  the  [200]  Sheriff  returned,  that 
the  appellant  had  found  no  pledges ;  this  was  adjudged  a  good  return,  and  the  party 
finding  pledges  in  Court,  the  recora  says,  an  alias  was  directed  :  And  the  appellant  shall 
not  avoid  what  the  law  makes  so  essential,  by  a  falsity,  by  pretending  he  has  found 
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pledgeB,  when  he  really  haa  not,  and  the  finding  pledges  is  material,  that  if  the  appellee 
M  acquitted,  the  appellant  may  answer  damages  pro  unjusto  clamore  suo ;  and  in  Bast. 
Entr.  44  a,  is  set  down  the  summary  method  the  appelloe  has  to  recover  those  damages. 
If  oae  is  indicted  for  a  trespass,  and  acquitted,  he  may  bring  his  action,  as  was  adjui^ed 
inS.  Rin  the  Case  of  SavU  versus  Roberts. 

Mr.  Kettleby.  The  form  of  the  Writ  is  set  down  in  the  appendix  to  the  Register,  10  b, 
here  is  the  difference  of  Ftu  for  Nos,  and  fecerit  cannot  be  the  future  tense,  Because  she 
ijkoU,  for  that  is  not  sense,  but  must  be  the  prater  tense.  All  the  precedents  are,  Nos ; 
Tnmain,  16,  28 ;  Co.  Entr.  56  b.  59  b,  only  Bastal,  46  b,  is  Si  fecerit  te ;  but  whether 
die  writ  ought  to  be  Vos,  or  Nos,  neither  in  this  case  is  done.  The  statute  of  West- 
atnifer  2,  chap.  12,  2  inst.  383,  is  strongly  penned,  to  prevent  the  malice  of  appellants, 
and  pledges  on  an  appeal  are  more  particularly  requisite  on  this  statute,  than  at  common 
kw ;  and  it  appears,  that  before  this  act  of  Parliament,  where  the  appellee  was  acquitted, 
the  abettors  were  formerly  punished  by  death. 

Mr.  Wynne.  In  Bastal's  Entr.  46  b,  the  writ  is  Si,  &c.  If  pledges  are  found,  you 
are  to  attach ;  if  they  are  not  found,  you  are  not  to  attach.  And  there  the  appellant  in 
person  found  pledges,  which  shews  there  is  a  necessity  to  find  real  pledges,  to  satisfy  both 
the  down  and  the  party ;  so  that  finding  pledges  is  a  condition  precedent,  but  they  will 
lay  perhaps,  that  here  is  no  condition  precedent,  because  the  writ  does  not  run.  Si,  &c., 
but  Quia,  &c.,  but  then  the  reason  is  much  stronger,  why  your  lordship  should  grant  a 
rapeisedeas,  because  the  writ  contains  a  direct  falwhood.  out  it  is  hkewise  an  absurdity ; 
for  by  what  power,  or  for  what  reason  should  the  Sheriff  take  security  before  the  writ 
Tu  delivered  to  him. 

Mr.  Strange.  We  do  not  move  to  quash  this  writ  (for  that  is  only  proper  after  the 
letarn,  in  the  Court  where  it  is  returnable)  but  to  supersede  it,  whilst  it  is  in  the  hands  of 
the  ministerial  officers  the  Sheriffs.  In  the  case  of  Kivig  versus  Dee,  ia  B.  B.  on  &  De 
Excommunicato  capiendo,  it  was  moved  to  quash  the  writ,  because  of  those  general 
words,  Sive  al'  Jur*  Ecden.  and  the  Judges  said  they  could  not  quash  it,  because  it  was 
not  returned  [201]  ii^to  that  Court :  upon  which  they  changed  their  nuvtion,  that  it 
might  be  superseded,  which  was  granted,  because  it  appeared  there  was  an  entry  in 
Court,  that  such  a  writ  had  issued,  and  they  gave  this  remedy  to  the  party,  that  he 
mi^  not  Ue  in_prison  till  the  return.  In  the  writ  of  appeal,  pledges  are  not  mentioned, 
as  m  other  original  writs,  which  are  directed  to  the  SherifE  generally,  to  take  security ; 
bat  the  pledges  are  particularly  mentioned  W  name,  <£c,  and  in  tlie  body  of  the  writ ; 
and  the  design  of  pledges  would  be  eluded,  ii^it  was  sufficient  to  find  them  at  any  time 
before  judgment,  for  the  appellant  would  never  require  judgment  if  the  appeu  went 
against  him,  nor  would  the  pledges  stand. 

Mr.  Attorney  General  for  the  appellant.  As  this  is  a  motion  not  to  quash,  but  to 
npersede  the  writ,  it  must  he'Quia  emanavit  impromde,  or  erronice,  and  the  manner  or 
irrcigularity  must  be  some  thing  that  does  not  appear  on  the  face  of  the  writ,  because  it 
ii  not  returnable  into  this  Court,  but  if  there  is  any  error  in  the  writ  itself,  that  will  be  a 
ground  to  quash  it  in  the  Court  it  is  made  returnable,  after  the  return  thereof ;  and  this 
case  is  distinguished  from  the  case  De  Kzcommunicato  capiendo,  because  the  5  Eliz. 
chap.  23,  requires,  that  upon  the  issumg  of  it,  the  writ  should  be  inroUed  m.B.  R.bo  that 
Cotut  may  take  notice  of  it  before  fJie  return,  but  the  error,  or  irregularity  in  this  case, 
Duut  be  eotf  rinsick,  because  the  writ  is  gone  out  of  the  Court,  and  is  not  now  before  your 
iordahip. 

There  is  no  resolution  whereby  it  appears,  that  appeals  are  distinguished  from  other 
adioDB,  as  to  finding  pledges,  which  by  the  old  law  ought  to  be  real,  to  answer  amercia- 
Qunts  and  damages,  but  by  the  course  of  the  Courts  for  many  years  (as  the  cursitor  for 
London,  and  Middlesex,  who  attends,  is  ready  to  certify  to  your  lordship)  no  real  pledges 
hare  been  found  on  appeals  ;  so  that  if  this  should  be  judged  necessary,  it  may  be  the 
cause  of  the  reversal  oi  several  judgments. 

In  an  appeal  of  Jfo^Am,  whi^  ia  felonice,  Co.  Entr.  60,  Doe  and  Boe  are  the  bail, 
■0  in  the  case  of  F<m  versus  Lowe,  which  record  was  settled  by  your  lordship  and  Lord 
Chief  Justice  Eyre  on  an  appeal  of  murder  by  bill.  The  construction  of  those  words  in 
this  writ.  Quia  feeerit,  &c.,  must  be.  Because  she  will,  &c.,  which  is  of  the  same  sense,  as 
^t,  &e.,  and  then  there  can  be  no  foundation  to  come  here.  Quia  emanavit  improvide,  or 
emmiu ;  for  then  the  taking  security,  is  subsequent  to  the  issuing  of  this  writ.  But 
the  {^intiff  may  find  pledges  at  any  time  before  judgment,  and  for  this  reason  in  Sir 
Tho.  Jon.  154,  where  the  appellee  pleaded  in  abatement  no  pledges,  and  pleaded  over, 
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his  plea  in  abatement  was  [202]  disallowed.  And  in  Hussy's  case,  9  Ca  71  b,  and  Cn. 
Jac  413,  Cas.  2,  on  error  it  was  adjudged  that  the  Sheriff  might  execute  the  writ  he 
pleased,  though  the  appellant  did  not  find  pledges,  and  it  was  good,  if  the  party  finnid 
security  while  the  wnt  was  depending,  and  this  answers  the  objection,  that  no  pieces 
is  a  good  return,  because  the  Sheriff  may  execute  the  writ  notwithstanding,  if  hepleases. 
So  the  1 1  H.  4,  Fol.  7  (8)  ;  Bro.  Abridgm.  Pledg.  8,  on  an  appeal  of  Mayhem,  and  in  3d 
Lev.  344,  345,  before  the  statute  of  amendment,  the  want  of  pledges  was  amended  after 
error  brought.  The  statute  of  Westminst.  2,  relates  to  abettors,  where  the  appellee  is 
acquitted,  and  does  not  relate  to  pledges,  and  no  enquiry  could  be  had  of  the  abettors, 
if  this  writ  was  quashed,  because  the  life  of  the  appellee  was  never  in  jeopardy.  And 
this  application  is  not  proper  here,  but  must  be  taken  advantage  of,  on  the  return  of 
the  wnt,  by  motion,  or  by  a  plea  in  abatement. 

Lord  dhamxUor.  Pledges  were  certainly  requisite  by  the  old  law,  and  must  be  so 
still,  where  it  is  not  altered  by  acts  of  Fftrliament. 

Pledges  on  this  writ  are  given  in  two  places,  either  to  the  King  in  Chancery,  or 
to  the  Sheriff,  the  writ  in  the  register  is,  Si  fecerit  te,  or  Nos,  &c.,  but  this  writ  is  in 
a  third  form  different  from  both,  Quia,  &c.,  but  then  this  objection  is  to  the  writ  itsdf, 
which  I  do  not  think  asserts  a  falsehood  that  plec^es  are  ^ren,  but  the  English  of 
the  words  is,  Because  she  will  give,  &c,  which  is  only  conditional ;  and  this  objection, 
the  writ  is  not  agreeable  to  precedent,  is  too  early  to  be  made  here,  but  will  be 
proper  on  the  return  of  the  writ.  The  Sheriff  may  return,  that  no  pledges  are  fomid, 
and  is  not  obliged  otherwise  to  execute  the  writ,  but  the  writ  is  still  in  mrce,  and  not 
abated,  as  appears  by  the  precedent  that  has  been  cited  in  East.  Entr.  46  b,  for  if  the 
writ  had  not  subsisted,  the  Court  of  Kmg's  Bench  could  not  have  granted  an  alios 
capias,  but  the  Sheriff  may  execute  the  writ  if  he  pleases,  though  t£e  appellant  find 
no  pledges,  and  the  appellee  has  no  remedy  till  judgment,  and  cannot  plead  it :  Bat 
this  is  something  intrinsick  to  the  writ,  and  proper  for  another  Court,  and  therefore 
the  petition  must  be  dismissed. 

Where  an  order  is  made  upon  hearing  Counsel  of  both  sides,  there  is  no  occaaon 
to  serve  it. 

[203]  113.— Trefusis  versus  Sir  J.  Hind  Cotton,  Lady  Cotton,  &  al.  [1739.] 

At  the  Chancellor's  house,  Lord  Chancellor.   Eodem  die. 

The  Court  enlai^ed  the  time  for  a  defendant  to  shew  cause,  after  he  came  of  age,  why 
the  decree  should  not  be  made  absolute,  till  the  plamtiffo  in  the  first  cause  had  put 

in  an  answer  to  a  bill  of  discovery  he  filed  against  theip,  after  he  came  of  aga 

Sir  J.  Hind  Cotton  and  Lady  Cotton  filed  a  bill  to  have  her  portion  of  £6000  repud, 
and  £500  a-year  for  a  jointure  settJed  on  her  for  life,  pursuant  to  marriage  artadu, 
with  Mr.  Trefusis  her  former  husband,  and  an  account  was  directed  to  be  taken  of 
the  personal  estate  of  Mr.  Trefusis ;  and  a  decree  nisi  was  made  against  Mr.  Trefusis, 
an  infant,  her  son-in-law ;  and  when  he  came  of  age,  he  was  served  with  a  subpoena, 
to  shew  cause  why  the  decree  should  not  be  made  absolute,  and  he  now  moved,  to  hare 
the  time  for  shewing  cause  enlarged,  till  Sir  Hind-Cotton  and  Lady  Cotton  put  in  their 
answers  to  a  bill  he  had  filed  against  them,  for  a  discovery,  whether  in  articles  of  agree- 
ment between  his  late  father  and  Lady  Cotton,  that  her  share  of  the  personal  estate  ^ 
Mr.  Craigs  her  father,  which  amounted  to  £100,000  diould  be  at  aer  own  se|xuate 
use  and  disposal,  Lady  Cotton  did  not,  in  consideration  thereof,  agree  to  waive  the 
benefit  of  the  former  marriage  artidea. 

The  defendants  insisted,  that  the  execution  of  a  decree  ought  not  to  be  deferred 
on  the  bare  allegations  of  a  bill,  not  supported  by  anv  afl^vits,  and  that  (the  decree 
havmg  directed  an  account  to  be  taken  of  the  personal  estate  of  Mr.  Trefusis)  he  m^t 
have  the  advantage  of  this  discovery  before  the  Master  on  personal  mterrogatones, 
or  might  amend  his  answer. 

Lord  Chancellor.  The  time  of  six  months,  allowed  by  the  course  of  ike  Court, 
for  a  defendant  to  shew  cause  why  a  decree  should  not  be  made  absolute  after  he  comes 
of  age,  is  not  so  sacred,  but  that  in  particular  cases,  and  where  the  matter  is  of  con- 
sequence, the  Court  ma^  «ilarge  it ;  it  appears  very  probable,  that  there  was  sudi 
a  private  agreement,  as  is  suggested,  on  Mr.  Trefusis  his  consenting  that  so  great  ui 
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ffitate  should  be  at  his  wife's  own  dispoeaJ,  which  the  son  cannot  come  at  by  this  decree, 
bat  only  by  a  discoTery  from  the  answers  of  the  ddfendants ;  and  then  he  may  amend 
Ilia  own  answer,  and  make  a  better  defence,  and  therefore  after  the  six  months  are 
expired,  I  enlarge  the  time  for  three  months  nisi. 

N.B.  On  the  defendant's  coming  to  shew  cause  the  first  day  of  Michaelmas  term, 
dtis  order  was  made  absolute ;  and  that  time  befaig  out,  and  the  defendants  not  having 
pat  in  a  £20^1  fuU  answer,  the  time  was  twice  enlaiiged  on  motion,  quo  tuque.  (Ant.  Gas. 
39 ;  Post,  Cas.  170 ;  Post,  Cas.  174.) 


Wednesday,  October  the  Uth  [1729]. 
EXCEPTIONS,  Etc.,  TO  THE  MASTER'S  REPORT. 
Case  114.— Davy  versus  Seys. 

At  the  ChaneeUor^s  house.  Lord  Chancellor. 

On  a  report  of  assete,  costs  are  decreed  generally  a^inst  the  defendant,  and  not 

out  of  assets. 

The  bill  was  brought  by  creditors  against  the  administrator,  and  an  account  was 
directed,  and  costs  reserved,  till  the  account  was  taken ;  and  by  the  Master's  re^rt 
it  appeared,  that  the  defendant  had  assets  sufficient  in  his  hands  to  sat^y  the  plaintiff's 
donands;  and  the  Lord  Chancellor  decreed  costs  generally  against  the  defendant, 
vithout  directing  an  inquiry  of  assets,  and  said,  that  he  knew  no  better  rule  to  guide 
himself  by,  than  that  they  proceeded  on  at  law,  where,  if  the  defendant  pleads  plene 
§iministravit,  and  the  plaintiff  recover  but  two-pence,  the  Court  gives  judgment 
Zfe  Bonis  propriis,  ai  non^  &c.,  that  otherwise  no  body  would  sue  an  administrator, 
OF  executor ;  and  that  there  may  be  more  assets  tlian  appear  by  the  Master's  report, 
for  the  plaintiffs  might  content  themselves  to  prove  sufficient  to  answer  their  demands. 
(Cra  Ja.  229;  Yelv.  169.) 


Case  115.~Walker  verm  Meager.  [1729.] 

ki  the  Chancdlor's  house.  Lord  Chancellor.   Eodemdie.   [S.  G.  2  P.  Wms.  550  ] 

Mr.  Solicitor  General  for  the  plaintiffs.  Mr.  Meager  made  his  will  inter  al\  in 
these  words  ;  '  As  to  my  temporal  estate,  I  do  hereby  charge  the  same  with  the  payment 
*  (A  all  such  just  debts  as  I  shall  happen  to  owe  at  the  time  of  my  decease,  and  also 
'  Tith  the  several  I^acies  herein  after  bequeathed ;  then  he  gives  several  legacies, 
'and  particularly  £300  to  his  daughter  ;  then  taking  notice  that  he  had  surrendered 
'  his  copyhold  estate  to  the  use  of  his  will,  he  declares  it  to  be  to  the  purposes  following. 
'  I  devise  all  my  freehold  and  copyhold  estate  to  my  son  Thomas  Meager,  and  his  heirs, 
'  mbject  to,  and  chargeable  with  all  my  just  debts,  and  the  several  legacies  by  me  given ; 
*ud  makee  his  son  Thomas  executor.'  And  on  a  bill  brought  fay  the  creditors,  an 
uomnt  was  decreed,  and  a  report  has  been  made,  and  the  cause  now  comes  bdore  your 
ksdship  on  the  equity  reserved,  and  the  only  question  is,  since  the  estate  is  not  sufficient 
to  satisfy  the  debts  and  l^jacies,  whether  the  money  arising  by  the  sale  of  die  lands 
AaD  be  divided  equally  among  the  creditors  and  legatees  1  or,  whether  the  creditors 
diall  be  preferred  t  And  as  in  natural  [205]  jt^tice  the  testator  ought  to  i^y  his  debts 
ic  the  first  place,  so  it  plainly  seems  by  the  will  to  have  been  his  intention,  tho'  he 
his  not  declared  so  in  egress  words.  In  the  beginning  of  the  will,  he  charges  all 
hs  temporal  estate  with  the  payment  of  his  just  debts,  <&c.,  and  also  with  the  several 
legacies,  <£;c.,  which  words  seem  to  introduce  a  second  charge,  and  this  further  appears 
from  the  nature  of  the  fund  he  had  then  in  view ;  his  personal  estate,  which  was  the 
fsnd  Babjected  by  law,  was  liable  to  his  debts  in  the  first  place,  and  when  he  adds  another 
not  clui;£^ble  by  law,  he  shews,  he  would  have  his  debts  and  legacies  paid  out  of 
Ail  additional  fimd,  in  the  same  manner ;  then  he  makes  his  son,  whom  he  devises 
Ui  estate  to,  executor  likewise ;  and  if  he  had  devised  it  to  him  to  sell,  for  payment 
c(  ddits  and  levies,  the  mon^  would  be  assets,  and  the  debts  must  be  preferred. 
2  Vem.  248,  Greaves  versus  Powel,  and  Boik  versus  Brown,  Trin.  Term.  1712.  The 
t«Aator,  before  the  statute  6  &  7  of  K.  W.  of  fraudulent  devises,  bequeathed  his  lands 
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to  his  second  son,  and  his  heirs,  subject  to  the  pavment  of  such  debts  as  his  penooal 
estate  should  not  be  sufficient  to  satisfy,  and  of  a  legacy  oi  £500,  and  made  his  second 
son  and  wife  ezecutora  This  devise  being  before  the  statute,  the  debts  amounted 
to  more  than  the  personal  estate,  and  the  value  of  the  land  ;  the  bond  creditors  had 
no  hen  but  by  the  will,  but  Lord  Harcourt  said,  he  would  suppose  the  testator  to  mean 
what  he  ought,  and  that  he  designed  to  be  just  before  he  was  charitable  ;  and  therefore 
decreed  the  debts  to  be  paid  in  the  first  place.    (2  Vern.  405  ;  1  Chan.  Cas.  275.) 

Mr.  Attorney  General  for  the  defendant.  If  this  money  raised  by  the  sale  of  the 
estate,  should  be  appUed  in  the  first  place  to  the  payment  of  the  debts,  the  daughter 
wUl  be  left  wholly  unproviled  for.  It  is  allowed,  there  are  no  express  words  in  ^e 
wOl  directing  the  debts  to  be  first  paid,  but  they  would  infer  it  to  hare  been  the  intmtioD 
of  the  testator ;  First,  From  the  order  of  the  words  :  but  the  order  of  the  words  hu 
never  been  allowed  a  rule  to  explun  the  intention  of  the  testator,  which  should  be 
first  paid  ;  for  all  things  cannot  be  said  together  :  And  also,  &c.,  do  not  imply  a 
secondary  consideration  (1  Vern.  31),  as  has  been  often  adjudged  in  the  case  of  legatees, 
but  that  the  first  legatee  must  abate,  in  proportion  with  the  second  :  And  suppose 
legacies  had  been  first  mentioned,  should  they  have  been  paid  in  the  first  place  % 

Secondly,  Because  the  testator  had  his  whole  estate  under  consideration,  and  ihtsn- 
fore  as  his  personal  estate  was  to  go  in  a  course  of  administration,  it  is  plain  he  deogned 
his  real  estate  should  go  in  tiie  same  manner.  But  one  must  go  as  the  law  directs ; 
the  other  as  the  will. 

1^06]  Thirdly,  Because  if  this  devise  had  been  to  his  executor  to  sell,  the  mwiey 
would  have  been  legal  assets,  but  this  is  a  devise  in  fee.  subject  to,  and  is  only  an 
equitable  charge,  and  the  executor  in  this  case  can  be  considered  only  as  a  trustee, 

for  the  devise  being  to  him  in  fee,  who  was  the  eldest  son  of  the  testator,  the  lands 
descend  on  him,  and  it  is  not  a  constant  rule  to  prefer  creditors  ;  but  there  are  many 
decrees  that  they  should  be  paid,  pari  passu,  with  legatees,  because,  as  to  the  lands, 
the  creditor  takes  only  by  the  bounty  of  the  testator,  and  it  is  only  a  legacy  to  him. 
1  Vern.  482. 

Though  the  devise  in  Beak  and  Brovm's  case  was  before  the  statute,  so  that  the 
devisor  had  a  power  to  defeat  his  bond  creditors  of  the  benefit  of  his  lands,  yet  he  not 
having  done  so,  the  Court  might  think  proper  to  consider  them  in  the  same  manner 
as  they  would  have  been  intitled  if  the  lands  had  descended. 

Lord  ChanceUor.  From  a  vbw  of  the  whole  will,  there  appeatB  to  be  no  pruu  or 
posteritu,  nor  which  it  was  the  intention  of  the  testator  should  be  first  paid,  the  debts, 
or  legacies  ;  but  it  is  plain  he  intended  the  one  as  well  as  the  other  :  All  his  estate  is 
g^ven  to  his  executors,  and  his  copyhold  estate  is  particularly  surrendered  to  the  use 
of  his  will,  and  his  whole  estate  is  made  subject  to  debts  and  legacies,  and  is  given  to 
his  executor  to  enable  him  to  pay  them  ;  so,  whetlier  the  money  arising  by  the  sale 
of  the  lands  is  legal,  or  equitable  assets,  it  must  be  considered  as  le^al  assets,  ^d  applied 
in  a  course  of  administration.  If  Cestuy  que  trust  of  an  estate  devises  it  to  his  executon 
to  be  sold  for  payment  of  debts  and  legacies,  this  is  equitable  assets,  and  yet  it  has  often 
been  decreed  to  be  applied  in  a  course  of  administration.  (Ant.  Cas.  61 ,  Caa.  78 ;  Poet, 
Caa.  181  ;  1  Vern.  63  ;  2  Vern.  133 ;  1  Chan.  Caa.  32,  248  ;  1  Vern.  69 ;  1  Lev. 
224 ;  Nels.  Fol.  Rep.  in  Cane.  88,  195 ;  Kels.  8va  Rep.  in  Cane.  202 ;  Ant.  Cas.  34.) 

[207]  Friday,  October  the  2ith  [1729]. 

Case  116. — Anontmus. 

In  Court,  Lord  Chancellor. 

If  the  defendant  obtauis  an  order  for  time  to  answer,  he  may  put  in  a  plea,  if  the  order 
is  not,  to  answer  only.  1  Chan.  Cas.  279 ;  2  Chan.  Cas.  208 ;  1  Vern.  275.— A 
second  plea  of  want  of  parties,  is  not  good,  for  at  law,  if  the  defendant  pleads  want 
of  partie^  he  must  give  the  plaintiff  a  good  writ,  but  this  plea  cannot  be  suppresed 
on  a  motion,  but  must  be  set  down  to  be  argued. 

Mr.  Attorney  General  for  the  plaintiff.  The  defendant  pleaded  that  such  a  pencHi 
not  named  in  the  bill  ought  to  be  made  a  party,  upon  which  the  pluntiff  amended 

his  bill,  and  made  him  a  defendant,  then  the  first  defendant  obtained  an  order  for  time 
to  answer,  and  then  pleaded,  that  such  a  one  also,  not  named  in  the  bill,  ought  to  be 
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i  party  ;  and  I  humbly  move  your  Lordship,  that  this  plea  may  be  suppressed,  beine 
s  second  dilatoiy  plea,  and  coming  on  irregularly,  for  by  the  order  the  defendant  had 
only  time  to  answer ;  and  though  the  order  is  not  for  time  to  answer  only,  but  to 
answer,  and  a  plea  has  been  adjudged  an  answer  in  Lord  Strafford's  case,  that  must 
understood  of  a  plea  in  bar,  not  of  plea  in  abat«ment  1 

Lord  Chancellor.  If  a  defendant  at  law,  pleads  in  abatement,  the  want  of  parties, 
he  most  shew  who  they  are,  and  must  give  the  plaintifF  a  good  writ :  But  this  plea 
on  not  be  suppressed  on  a  motion,  but  must  be  set  down  ancTargued. 

Saturday,  October  the  25lh  [1729]. 
APPEALS  AND  BEHEARINGS. 
rHABLES  SeLBT  Ahhebst,  &c.,  Plaintiff ;  WiLUAM  KOBIMSON  LiTTON,  &  al',  Defendants. 

In  Court,  Lord  Chancellor. 

Upon  the  petition  of  the  defendcuit,  William  Hobinson  Litton,  both  causes  came 
OD  to  be  reheard,  and  the  Lord  Chancellor  was  pleased  to  declare  his  opinion  in  favour 
of  the  defenduit,  WHliam  Botnnson  Litton,  but  offered  the  plaintiff,  if  he  desired  it, 
to  rehear  the  causes  again  assisted  C208]  vit^  Juo^es,  which  the  plaintiff  desiring, 
it  T88  ordered  the  said  causes  should  come  on  again  to  be  reheard  on  that  day  fortnight. 
(Ant.  Cas.  83  ;  Post,  Cas.  120.) 

Tuesday,  October  the  iSth  [1729]. 

Case  117.— Strafford  versus  BgrbioqEi  ' 

In  Court,  Lord  Chancellor. 

The  general  sense  of  the  words  of  a  will  are  to  be  restrained,  by  the  intention  of  the 
t«stator,  and  the  other  words  they  are  in  company  with.  By  the  words,  All  the 
rest  and  residue  of  my  estate,  cheUtels,  real  and  personal,  only  the  residue  of  the 
testator's  personal  estate  passes. 

Mr.  Solicitor  General  for  the  plaintiff.  '  Mr.  Strafford  by  a  codicil,  devised  to 
'MtB.  Berridge,  his  niece  in  these  words,  I  give  and  bequeath  all  that  my  mansion- 
'  house,  4&C.,  to  Mrs.  Berridge,  during  the  term  of  her  natural  life  ;  also,  all  my  goods, 
'chattels,  houshold-stuff,  furniture,  and  other  things,  now  being,  and  which  at  the 
time  of  my  death  shall  be  at,  or  in  my  said  dwelling  house,  and  the  appurtenances ; 
'  ind  also  the  use  of  all  m^  plate  during  life ;  he  also  devised  to  her  his  coach  horses, 
'  fi>00  and  £20  for  mourmng.*  and  by  this  codicil  Mrs.  Berridge  claims  £260  in  money, 
vhich  was  in  the  house  at  uie  death  of  the  testator.  The  testator  by  first  giving  her 
hii  house  for  life,  shews  what  he  meant  by  his  goods  and  chattels,  and  so  do  the  following 
Tords,  household  stuff  and  furniture ;  for  if  the  words,  goods  and  chattels  are  to  be 
taken  in  their  full  sense,  then  houshold  stuff  and  furniture  are  comprehended  under 
them,  and  those  words  would  be  superfluous,  and  in  this  sense  the  title  deeds  of  his 
«tate,  or  securities  for  money,  if  they  were  found  in  the  house,  would  pass  ;  whereas 
it  is  plain  he  did  not  design  to  comprehend  even  the  plate  under  these  general  words, 
lor  he  after  expressly  devises  the  use  of  it  to  her  for  life ;  and  the  words,  Nmo  being, 
tchich,  &c.,  plamly  shew,  he  did  not  des^  to  give  her  money,  because  it  wouM 
be  80  ver^  difficult  to  prove,  that  the  money  in  the  house  at  the  time  of  his  death,  was 
the  identical  money  he  had  there  when  he  made  his  will. 

Mr.  LtUvj^di^  The  general  signification  of  the  words  of  a  will  may  be  restrained 
bf  the  intention  of  the  testator,  and  other  words  they  are  in  companv  with,  as  appears 
hem  the  case  of  Merryland  and  Wilkinson,  Cro.  Ca.  323,  and  of  Marmam  and  Twisden, 
*hidi  was  decreed  b^  Lord  Barcourt,  after  it  had  been  spoke  to  two  or  three  tunes. 
The  testator  made  his  will  inter  al*  in  these  words,  '  All  the  rest  and  residue  of  my 
'  estate,  chattels,  real  and  personal,  I  give  to  my  wife ' :  His  lordship  decreed  [2091  onlv 
the  residue  of  the  personal  estate  to  the  wife,  tho'  a  fee  would  have  passed,  if  the  will 
hid  gpm  no  further  than  the  word  estate.  In  this  case,  the  testator,  to  shew  it  was 
not  tat  intention  to  pass  every  thing  the  words  would  extend  to,  mentions  afterwards 
puticolan,  as  his  coach-horses,  and  the  use  of  his  plate  for  life,  and  a  pecuniaiy  legacy 
G.  v.— 12 
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of  £600,  and  though  bonds  will  pass  by  a  grant  of  Omnia  Bona,  yet  here  by  the  irords 
Goods  or  oUur  thif^s,  only  furniture  and  things  of  the  hke  nature  will  paa ;  md 
in  the  case  of  the  Hshop  of  Salisbury  and  Dormer,  it  was  adjudged  by  Lord  Eaimmi, 
that  by  a  devise  of  goods,  jewels,  money,  or  pictures,  did  not  pass. 

Mr.  Attorney  G&neral  for  the  defendant.  It  is  allowed,  that  all  the  words  of  this 
will  are  general  enough  to  take  in  mone^,  but  it  ia  said,  they  must  be  restrained  to 
houshold  goods  and  furniture,  because  if  they  ue  taken  in  the  general  sense,  the 
words  houshold  stuf!  and  furniture  are  superfluous.;  but  this  is  uie  usual  manner 
of  wording  wills,  after  general  words,  to  enumerate  particulars ;  and  may  not  we 
with  more  reason  say.  Why  did  he  use  those  general  w^ords,  if  he  meant  nothing  \>y 
them  %  and  that  they  shew  his  intention  to  pass  more,  and  the  words,  Other  things, 
shew  he  meant  every  thing  that  was  personal ;  whereas  the  plaintifF,  by  other  thine, 
would  have  him  mean  omy  the  same  things,  and  the  words  will  not  comprehend  the 
title  deeds,  for  they  follow  the  estate,  and  though  he  may  be  supposed  not  to  h&re 
meant  securities  for  money,  which  are  choses  in  action,  vet  this  money  was  a  thing 
in  possession,  and  actually  in  the  house  at  the  time  of  his  death  :  And  the  express 
deviae  afterwards,  of  the  use  of  the  plate  to  her  for  life,  shews,  that  he  thought  that 
it  would  otherwise  have  passed  to  her  absolutely  by  the  general  words ;  and  these 
wonk  must  signifv  more  than  furniture,  for  a  hbrary  of  books,  wine  in  the  odlar, 
de.,  if  any,  would  nave  passed.  I  agree,  that  where  words,  which  by  themselves  would 
have  carried  the  real  estate,  are  mixed  with  words  that  will  pass  only  the  penooil 
estate,  that  it  is  reasonable  to  restrain  their  general  signification,  but  wheA  authority 
can  they  produce  to  restrain  the  sense  of  these  words,  which  all  relate  to  a  personal 
estate  1  The  words,  Now  being.  And  which,  &c.,  they  say  are  a  double  description 
of  what  was  to  pass  ;  but  I  rather  think,  his  intention  was  to  extend  the  words,  either 
to  such  things  as  he  had  at  the  time  of  the  making  the  will,  or  at  his  death,  in  the  house ; 
and  though  he  had  removed  any  of  the  goods,  he  certainly  designed  they  should  pass, 
and  the  money  in  his  house  at  the  time  of  his  death,  sh^l  be  taken  to  be  there,  when 
he  made  his  will,  imless  theplaintif!  can  prove  it  came  in  since. 

[210]  ChanceUor.  lliere  is  an  opmion,  that  the  Sheriff  on  a  fieri  facias  cannot 
seize  money,  because  the  money  is  to  be  levied  de  bonis  db  cataUis,  but  money  cannot 
be  levied  fnnn  money :  But  not  to  trifle,  the  testator  cannot  reasonably  be  nnnosed 
to  have  meant  money  by  these  words,  but  only  goods  of  the  nature  and  sort  of  hous- 
hold ^oods ;  and  the  words  cuinot  be  understood  in  their  general  sense,  for  that  would 
take  m  bonds  and  securities  for  money,  which  there  is  no  colour  to  suppose  the  testator 
designed  to  pass.   (Swinb.  part  7,  sect.  10.  n.  8 ;  1  GhuL  Bep.  190 ;  int.  Gas.  S9.) 

Case  118.— Hunt  versus  Stone.  [1729.] 

In  Court,  Lord  ChancMor.  Eodem  die. 

Devise  of  an  East  India  bond  to  be  paid  at  21,  or  marriage,  and  if  the  legatee  died  before 
it  was  devised  over,  the  interest  shall  wait  on  the  principal,  and  not  go  to  the  executor. 

The  testator  devised  to  an  infant  an  East  India  bond  of  £100,  to  be  paid  at  twenty  one, 
or  marriage,  and  if  she  died  before,  he  devised  it  over  ;  and  the  q^uestion  was,  Whetho' 
the  interest  belonged  to  the  executor,  or  should  wait  on  the  principal  1 

Lord  Chancellor.  The  testator's  intention  seems  to  be,  that  the  interest  should 
follow  the  principal ;  he  does  not  give  £100.  but  a  speciflck  East  India  £100  bond. 

FHday,  October  ike  31<<[1729]. 
MOTIONS. 

Case  119.~-Vaughan  versus  WWLSB. 

In  Court,  Lord  Chancellor. 

If  the  defendant  pleads,  the  plaiutifE  is  not  obliged  to  elect  till  the  [dea  is  argued*  Post. 

Gas.  166 ;  1  Vem.  103. 

An  order  for  the  plaintiff  to  make  his  election,  was  discharged  on  motion,  beoauw 
the  defendant  had  pIoEtded  the  statute  of^limitations,  and  the  {dea  had  not  been  argued. 
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[211]  Salarday,  November  the  Sth  [1729]. 

APPEALS  AND  RE-HEARTNGS. 

Caae  120.— Charles  Selbt  Ahhebst,  Esq.,  administrator  of  Dame  Margaret  Strode, 
his  bte  wife,  who  was  the  widow  of  Sir  Georgk  Strode,  deceased,  Plaintiff ; 
WnuAH  ROBINSOK  LmoN,  Esq..  devisee  in  the  will  of  LmoN  LnroN,  Esq.,  de- 
ceased, who  was  the  only  son  ami  heir  of  the  said  Sir  Gboroe  Strode,  deceased, 
Fbancis  Mascal,  and  James  Bedingfield,  mortyoiageeB  of  the  estate  in  question, 
^  e  contra.  Defendant. 

[&  C.  ante,  p.  131.] 

/s  Cowt,  Lord  Chama^lor  \  Sir  Robert  Raymond ;  Chief  Justice  of  B.  R. ;  Mr.  Justice 

Denton. 

Mr.  Attorney  General  for  the  defendant,  William  Eobinson  Litton.  These  causes 
oome  before  ^ur  lordship  to  be  re-heard,  on  the  petition  of  WUliam  Robinson  Litton, 
whereby  he  msists  that  the  equity  of  redemption  of  these  tenos  b^ngs  to  him,  and 
not  to  the  plaintifi ;  First,  For  tlxat  the  testator  did  not  intend  to  give  £e  Lady  Strode 
the  absolute  interest  in  the  terms,  but  only  to  tnve  her  t^e  same,  as  a  security  for  the 
monmr  due  upon  tiiose  mortgages.  Secondly,  Because  if  it  was  his  intmtion  to  devise 
the  absohite  mterest  in  the  terms  to  his  mother,  such  a  devise  oould  not  take  effect  in 
pomt  <tf  law.  And,  Thirdly,  Because  this  point  has  been  abready  determined  against 
iier  by  the  decree  of  Lord  Harcourt. 

That  this  was  the  testator's  intention,  appears  manifestly  from  the  whole  frame 
ci  the  will,  the  devise  to  Lady  Strode  of  these  mortgaged  terms  being  amongst  the 
pecuniaiy  legacies,  and  before  the  devise  of  his  lands,  and  when  he  comes  to  devise 
hia  lands  to  the  defendant  WiUiam  Robinson  Litton,  he  describes  them  by  the  words, 
kil  and  every  his  manors^  dc,  which  convey  the  lands  in  question  to  him,  in  as  plain 
and  ample  a  manner,  as  if  the  testator  had  devised  them  by  express  words. 

[212]  This  intention  is  stUl  the  more  evident,  if  it  be  considered,  that  the  devise  of 
hii  real  estate  to  the  defmdant  WiUiam  Robmaon  LiUon,  is  in  the  same  words,  as  the 
deriae  to  the  testator's  own  son  (in  case  his  wife  had  been  with  child  of  a  son^.  and  it  is 
sot  to  be  hnagined  that  the  testator  could  intend  to  give  these  lands  from  his  own  son 
to  his  mother. 

No  devise  by  the  testator  of  these  terms  but  as  mortage  interejts,  could  possibly 
uke  effect,  'till  the  determination  of  the  estate  to  Strode  Strode,  and  the  estates  tail  to 
hiB  Bona,  and  the  contingent  estates  limited  to  George  Damelly  for  life,  and  to  his  sons 
in  tail :  and  it  is  hardly  to  be  imagined  that  it  could  ever  enter  into  the  thoughts  of  the 
t«Btator  to  give  his  mother  a  remote  interest  in  lands,  which  she  could  never  probably 
other  en^y  or  sell,  and  to  sever  such  long  terms  of  one  thousand  years  from  the  inherit- 
uce  of  his  estate,  only  in  order  that  his  mother  might  hare  the  power  of  giving  them 
tww  from  his  family  to  a  stranger,  as  the  fact  has  nally  happened. 

The  words  of  the  devise  in  question  are  proper  to  convey  these  estates  as  securities, 
UMi  to  put  his  mother  in  the  place  of  the  mort^igees,  and  such  interest  only  they  must 
neeassarOy  be  supposed  to  pass,  so  long  as  any  of  the  before-mentioned  intermediate 
■taUs,  jirecedent  to  the  testator's  reversion  in  fee,  subsists ;  and  there  is  no  reason 
to  Qoagme  that  the  testator  intended  his  words  should  have  two  different  meanings. 

If  )^ur  lordship  should  reverse  this  decree.  Dame  Margaret  Strode  (under  whom 
the  plaintiff  claims,  and  who  had  a  jointure  besides  of  £400  p#r  annum),  has  by  the  will 
of  her  son  Litton  Litton^  legacies  to  the  amount  of  £3600,  besides  the  rent-charge  of  £1 00 
per  annum  thereby  given  to  her,  for  her  life,  which  is  very  near  a<'  ample  a  provision 
u  he  deugned  for  an  only  daughter,  in  case  he  had  left  one.  But  if  the  decree  stands, 
then  the  pSaintiS  in  ri^ht  of  his  wife,  will  receive  out  of  Litton  Litton's  estate,  four  times 
u  much  as  the  movisbn  made  by  the  said  testator  for  an  only  daughter,  which  can 
°«rer  be  suf^xMed  the  testator  intended. 

But  leoondly.  Supposing  it  appeared  never  so  plainly  to  he  the  testator's  intent 
to  devise  the  absolute  mterest  in  the  terms  to  his  mother,  yet  we  humbly  apprehend 
Uiit  such  a  devise  cannot  take  effect  in  point  of  law,  because  those  terms  (or  which  is 
theitme  thing  as  to  the  present  question),  the  equity  of  redemption  of  them  would  then 
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at  the  death  of  the  testator  stand  limited  in  the  following  manner,  ttig.  in  trust,  to  attand 
the  freehold  and  inheritance,  bo  long  as  the  estate  [213]  for  life  of  Strode  Bedingfield, 
the  estates  tail  of  his  sons,  and  the  contingent  estates  for  life,  and  in  tail  of  George  Dar- 
nelly  and  his  sons,  shall  last ;  and  the  residue,  after  all  those  estates  spent,  not  to  attend 
the  inheritance,  but  to  he  for  the  benefit  of  Lady  Strode,  her  executors  and  administra- 
toi^,  as  terms  in  gross  :  and  we  humbly  conceive  that  such  a  devise  of  the  remainder 
of  terms  after  estates  tail  is  void,  as  being  too  remote,  when  separate  from,  and  not 
attendant  on  the  inheritance. 

Terms  indeed  attendant  on  the  inheritance,  by  the  rules  of  this  Court  maybe 
limited  in  the  same  manner  as  the  fee,  because  they  xoaj  be  barred  by  & 
recovery  of  the  estates  in  tail,  and  in  remainder ;  but  no  act  of  the  temint  in  taU 
could  cut  ofi  these  teims,  the  terms  themselves  could  not  be  barred,  because  the  tenant 
in  tail  can  bar  only  what  arises  out  of  his  freehold,  but  these  terms  were  raised  pre- 
cedent to  his  estate ;  nor  the  trusts  of  them,  for  nothing  puts  them  in  the  power  of 
the  tenant  in  tail,  but  their  attendancy ;  but  by  this  will  they  are  severed  from  the 
reversion  :  Equity  considers  the  trust  of  a  term,  as  to  the  limitations  of  it,  in  the  same 
manner  as  a  devise  of  a  term,  but  a  term  could  not  be  devised  in  this  manner ;  and 
there  is  no  difference,  whether  the  term  was  thus  originally  limited,  or  by  the  devise ; 
because  the  same  consequences  and  inconvenienciee  would  follow,  and  then  that  might 
be  done  by  two  conveyances,  which  could  not  by  one.  Suppose  tmant  in  tail,  with  a 
term  attendant,  conveys  to  a  purchaser,  without  sufEering  a  common  recovery,  and 
the  term  is  asogned  in  trust  for  tlie  purchaser,  and  the  tenant  in  tail  dies  leaving  issue, 
the  issue  enters  on  the  estate  tail,  ami  suffers  a  common  recovery  that  will  not  W  tiie 
term,  because  it  was  not  attendant  at  the  time  of  the  recovery. 

But  Thirdly,  By  die  decree  in  the  former  cause,  the  Court  has  determined,  that 
Lady  Strode  was  intitled  to  the  said  terms,  only  as  a  security  for  the  mortgage  monies, 
by  decreeing  a  redemption  to  Strode  Strode. 

Mr.  Sdtcitor  General  for  the  plamtiff.  In  case  the  general  devise  to  the  defendant 
WiUiam  Bobinson  Litton,  and  his  heirs,  may  be  sufiScient  to  include  the  said  premifises 
in  Sussex,  by  virtue  of  the  general  words  (though  not  expresly  mentioned),  yet  1  humbly 
apprehend,  that  both  devises  of  the  said  premisses  in  Sussex  being  consistent,  ou^ht 
both  to  stand,  and  that  the  devise  to  the  defendant  is  in  nature  of  a  residuary  devise, 
and  therefore  cannot  controU  what  he  had  absolutely  given  his  mother  before,  but  that 
the  plaintiff  is  intitled  to  the  said  several  terms  of  years  absolutdy,  [21ti  defen- 
dant only  to  the  reversion  in  fee  of  the  lands  in  Susnx,  the  ^mndant  having  by  the 
same  will  a  very  large  estate  given  to  him  in  poaseaaitm  in,  other  counties.  The  pluntiS 
and  defendant  both  derive  their  TespecUve  titles  under  the  same  will  as  voluntary  de- 
visees, and  therefore  it  is  highly  reasonable  that  the  same  shall  be  construed  In  such  a 
manner,  as  that  an  express  particular  devise  of  lands,  fully  and  plainly  ascertained  and 
described,  shall  not  be  defeated  or  invalidated  by  a  general  indefinite  clause,  and  the 
words  Whereof  he  was  seised  in  equity,  &c. ,  does  not  shew  that  the  testator  designed  the 
equity  of  redemption  of  these  terms  to  the  defendant,  because  the  legal  interest  of  most 
part  of  his  estate  stood  limited  to  trustees,  and  this  is  not  insisted  on  in  the  pleadings. 

The  testator  Litton  Litton  having  the  remainder  in  fee  of  the  estate  in  Sussex,  which 
waa  mortgaged,  had  undoubtedly  a  power  to  dispose  of  the  term  of  a  thousand  yeare, 
and  the  equity  of  redemption  thereof  absolutely,  against  every  one  except  Strode  Bed- 
ingfield, who  had  an  estate  for  life  by  the  will  of  Sir  George  Strode,  and  except  the  contin- 
nt  remainders  created  by  the  same  will,  if  they  had  happened  to  take  place,  which 
ey  did  not 

As  Litton  Litton  had  such  a  power,  he  has  by  plain  and  express  words  given  these 
terms  for  years  to  his  mother  absolutely,  and  without  any  condition,  or  subject  to 
any  redemption,  so  far  as  he  had  power,  for  he  directs  that  his  executors  should  pay  off, 
and  discharge  all  mortgages  and  incumbrances,  laid  upon  his  estate  in  Sussex,  charged 
by  the  testator's  father,  and  that  the  several  mortgage  leases  should  be  kept  on  foot, 
and  be  assigned  to  his  mother,  for  her  sole  use  and  ^nefit,  during  the  remainder  of  the 
several  terms  in  the  said  mortgages  contained. 

The  defendant's  construction  of  these  words  rejects  the  word  sole. ;  for  if  the  terms 
are  liable  to  a  redemption,  she  does  not  hold  them  for  her  soU  use  and  benefit,  but  partly 
for  her  own  benefit,  partly  for  the  benefit  of  another. 

Though  the  mortgagees  only  ore  directed  to  assign,  yet  more  than  their  leg^  interest 
passed  by  the  assignments.   Suppose  a  mortgagor  directs  the  terms  to  he  assigned 
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to  another,  is  the  aBsigiiee  a  trustee  too  1  No,  the  interest  of  the  mortgagor  himself 
passes,  as  well  as  the  legal  estate  of  the  mortgagee,  and  if  the  testator  hi^  an  estate 
staoding  out  in  trustees,  is  it  not  the  same  thing  %  Whether  he  devises  it  to  another, 
or  directs  the  trustees  to  assign  it  to  him  for  his  sole  use  and  benefit :  as  to  the  absur- 
dity, that  the  same  words  should  bear  two  meanings,  the  testator  might  reason  with 
himself,  that  at  [215]  the  worst  she  should  have  the  £2000  he  designed  her  indeed  the 
terms,  if  he  could,  otherwise  the  money. 

And  if  it  was  the  intention  of  the  testator  to  devise  these  terms  to  his  mother  abso- 
lutely, no  rule  of  law  or  equity  is  broke  thereby :  Here  is  no  devise  or  limitatioa  of  any 
term  in  tail,  or  anv  tendency  to  a  perpetuity,  but  only  a  devise  of  these  terms  for  years, 
which  were  capable  of  being  disposed  of  by  will,  according  to  the  interest  that  the  testator 
kid  in  them ;  and  though  Si/rode  Strode  had  such  an  interest  for  his  Hfe,  that  he  might 
redeem  them  by  virtue  of  the  will  of  Sir  George  Strode,  in  respect  of  such  interest,  yet 
subject  thereto,  they  are  well  devised  to  the  Lady  Strode,  her  executors  and  adminis- 
Mtors. 

It  cannot  be  denied  but  the  owner  of  the  inheritance  may  crave  terms  out  of  it, 
or  if  there  are  terms  attendant  on  it,  he  may  sever  them  from  the  inheritance  by  devise, 
SB  veil  as  create  new  terms,  or  if  there  are  mortgage  terms  standing  out  on  his  estate, 
be  may  redeem  them  and  give  them  away,  or  direct  by  his  will  his  executors  to  redeem 
them,  and  assign  them  abmlutely  to  another ;  and  none  who  claim  under  his  will  can 
cnndain ;  for  why  should  it  operate  in  favour  of  one  devisee,  and  not  of  both  t 

it  is  not  so  clear  that  the  trust  of  a  term  cannot  take  effect  after  an  estate  tail,  that 
never  vested.  1  Salk.  158;  2  Vem.  600.  Higgens  versus  Lmder,  A.  demises  lands 
for  a  long  term  in  trust,  for  B.  for  life,  then  to  his  first  son  for  the  remainder  of  the  term, 
and  in  default  of  issue  of  such  son,  to  the  second,  and  other  sons  of  and  for  want  of 
ime  male,  to  the  daughters  of  B.  for  the  remainder  of  the  term;  when  it  appeared  thus 
at  the  first  arguing,  that  no  estate  tail  vested,  but  was  contingent  to  the  son,  and  never 
happened ;  the  remainder  over  to  the  daughters  was  adjudged  good,  tho'  when  it  came 
out  to  be  an  estate  tail  vested  in  the  father,  a  contrary  judgment  was  given.  But  this  is 
no  contingent  executory  devise  of  the  equity,  but  is  a  devise  that  vests  immediately  ;  oon- 
tingent  executory  devises  by  law  must  vest  in  a  short  time,  because  they  are  not  alienable 
till  they  are  vested  :  if  he  had  devised  to  her  terms  out  of  the  iiiheritance,  they  would  not 
be  contingent  devises,  though  they  could  not  take  eSect  in  possession,  but  be  remainders 
for  years,  and  such  limitations  of  terms  have  been  disallowed  as  would  create  a  per- 
petuity, or  such  estates  as  could  m>t  be  ban^d.  In  the  Duke  of  Norfolk's  case,  3  Chan. 
Cu.  I ;  1  Vem.  163,  tiie  declaration  was  of  the  trust  of  a  term,  derived  out  of  the  estate 
previouB  to  the  limitation  in  tail,  «ad  so  could  not  be  barred  [216]  hy  docking  the  intail ; 
iKit  here  the  devise  is  out  of  a  reversion  on  an  estate  tail,  and  if  Litton  Litton  had  issue, 
they,  or  Strode  Strode,  by  suffering  a  recovery,  would  have  barred  the  reversion,  and  this 
interest  created  out  of  it,  behind  the  estates  tail. 

I  albw  the  case  Mr.  Attorney  General  put,  with  this  addition,  if  the  purchaser  had 
no  notice  of  the  intail  at  the  time  of  his  purchase,  for  then  the  term  will  cover  his  pur- 
chaser, but  not  because  it  is  severed  from  the  inheritance,  but  from  a  new  equity,  that 
be  is  an  innocent  purchaser,  and  has  got  the  law  of  his  side. 

As  to  the  decree,  Strode  Strode's  title  being  under  the  will  of  Sir  George  Strode, 
LUtm  Litton  could  not  deprive  him  of  his  right  of  redemption,  in  respect  of  his  estate 
for  life,  but  the  defendant  William  Bobinson  Litton  claiming  under  tne  will  of  LUton 
UUon  only,  can  have  no  greater  interest  than  is  given  him  by  the  same  will,  and  by 
the  decree  of  Lord  Barcourt,  before  the  said  Strode  Strode  was  to  redeem  the  said  mort- 
so  as  to  have  the  said  terms  attendant  upon  his  said  estate  for  life,  he  was  ordered 
to  pay  to  Lady  Strode  the  said  several  sums  advanced  for  her  benefit  out  of  the  assets 
of  the  testator  Litton  Litton,  and  appKed  in  discharging  the  said  mortgages  ;  but  the 
lame  is  not  decreed  to  her  in  lieu  and  satisfaction  of  all  her  interest  in  those  terms,  and 
therefore  the  assignments  to  be  made  were  to  be  subject  to  the  further  direction  of  the 
Court,  and  such  assignments  were  drawn  accordingly.  But  where  the  Court  intended 
that  another  mortgage,  which  was  to  one  Bridges  upon  another  estate,  should  attend 
the  inheritance,  it  is  expres'y  ordered  so  by  the  said  decree ;  and  by  their  way  of  reason- 
ing, we  might  as  well  say,  that  no  one  is  intitled  to  the  equity  but  Strode  Strode,  for  the 
deeiee  has  provided  no  further,  and  there  was  no  occ^isioq  to  determine  this  question 
fn^  diem,  especially  between  co-defendants,  because  if  Strode  Strode  had  children, 
it  would  be  at  an  end. 
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Mr.  LuttoycJi.  The  testator  directs,  that  the  mortgages  should  be  paid  ofi  and 
discharged ;  now  if  these  are  not  absolute  terms,  they  will  be  mortgages  in  the  moClier'B 
hands  contrary  to  this  express  direction ;  tliough  bis  will  indeed  might  be  controUed 
by  those  who  had  a  prior  title. 

Suppose  Litton  Litton  had  taken  up  money  on  these  mortgages,  could  those  who 
claim^  under  him  have  redeemed  without  paying  ofi  all  the  money  i  then  that  would 
liave  been  [217]  &  disposition  of  the  equity  for  so  much,  and  could  not  he  as  well  dis- 
charge the  terms  of  the  whole  equity  t 

If  the  testator  designed  his  mother  these  terms  as  a  security,  why  did  not  he  direct 
that  the  other  mortgages  should  be  taken  in  with  the  £2000  he  deviseid  to  her  t 

And  as  to  the  objection  of  the  same  words  passing  two  difierent  interests,  if  LiUm 
Litton  had  redeemed  these  mort^^ages  in  his  life-time,  he  would  have  had  a  redeemable, 
and  an  irredeemable  interest  in  mm  at  the  same  time. 

The  general  words  that  fbUow,  cannot  defeat  our  devise,  no  more  than  the  sevenl 
rent^harges  granted  by  the  testator.  Cro.  Eliz.  9,  (2)  if  the  testator  first  devises  the 
fee,  and  alter  an  estate  for  life,  both  devises  shall  take  e^ect. 

And  this  is  not  a  void  devise  ;  a  term  for  years  cannot  indeed  be  limited  after  an  estate 
tail,  and  therefore  if  the  testator  had  devised  these  terms  to  Lady  Strode  for  Hfe,  re- 
mainder in  tail,  remainder  over,  the  remainder  over  would  have  been  void ;  but  if  one 
has  a  term  for  years  after  an  estate  tail,  cannot  he  give  it  away  f  Gan  a  man  have  an 
interest  that  shall  go  to  his  executors,  which  he  cannot  dispoee  of  1  but  the  defenduit 
contradicts  himself,  for  be  claims  these  terms,  and  he  is  deceived  in  tiiis  point,  thit 
he  thinks  a  term  after  an  estate  tail,  cannot  be  deposed  of. 

And  this  severance  of  the  terms  will  not  create  a  perpetuity,  but  ia  a  rerersionar]^ 
interest,  which  may  be  barred,  for  the  equitable  interest  in  these  terms  may  be  cut  off 
by  the  several  tenants  in  tail,  because  it  is  incident  to  their  sevOTal  estates,  and  t^xefbre 
capable  of  their  several  qualities,  to  be  barred,  and  so  as  the  recovery  enlai^  the 
estate,  it  will  enlarge  the  trust. 

If  the  decree  has  detannined  this  question,  then  WiUiam  Bobinson  Litlon  has  do 
right  to  redeem,  for  the  decree  has  given  him  none. 

Mr.  Justice  Denton.  It  does  not  appear  by  the  former  decree,  that  tliis  quesUon 
was  ever  determined. 

The  testator  had  plainly  a  power  to  devise  these  terms,  but  from  the  whole  MOfe 
of  the  will,  I  think  it  evident  that  he  designed  her  them  only  as  securities. 

[218]  Sir  Robert  Raymond.  This  question  depends  solely  on  tlie  construction  of  the 
will,  and  being  only  a  devise  of  an  equity  must  be  guided  by  the  intention  of  the  testator, 
and  I  think  it  plainly  appears  he  intended  her  oniy  the  money. 

He  first  gives  several  legacies  out  of  his  personal  estate,  and  then  he  disposes  of  ha 
real  estate,  and  the  last  clause,  As  for  and  concerning  all  his  manors,  lands,  Ac,  explains 
his  intention ;  I  do  not  mean  that  this  could  defeat  the  first  clause,  if  it  had  been  plain, 
but  as  it  is  obscure,  I  think  it  may  serve  to  explain  it,  if  the  testator  had  a  son,  he  was  to 
have  all  his  lands,  if  a  daughter,  slxe  was  to  have  £5000,  and  the  defendant  WiUiam 
Robinson  Litton  the  estate ;  he  keeps  all  his  lands  together,  and  when  he  wrote  thb 
last  clause,  he  thought  he  had  made  no  disposal  of  any  part  of  them. 

The  word  Discharcfe  imports  no  more  than  paid  of^,  but  the  mortgages  were  then 
discharged  as  to  the  mortgagees. 

Then  he  says  the  mortgsges  (which  are  material  words)  shall  be  kept  on  foot,  and 
the  words  For  her  sde  use  and  benefit,  if  the  testator  intended  to  secure  her  only  the 
money,  can  be  applied  no  further,  but  must  be  confined  to  that  only  ;  and  to<ucree 
her  the  terms  would  contradict  the  last  clause,  which  certainly  carries  the  reveraon 
in  fee ;  for  can  any  one  imagine  he  would  give  the  reversion  to  the  defendant  after 
such  terms,  if  he  had  designed  his  mother  the  interest  in  the  lands  he  would  have  used 
plainer  words,  and  have  devised  them  to  her  in  fee.  I  ground  my  opinion  on  the  intentioa 
of  the  testator. 

Lord  Chancellor.  I  shall  consider  the  meaning  of  the  will  itself,  as  far  as  I  can 
collect  it  from  the  words  :  The  testator  gives  nothing  to  his  mother  he  tJhen  had  in 
him,  but  directs  that  his  executors  should  purchase  these  two  terms  standing  out ; 
and  that  they  should  be  assigned  to  his  mother,  so  that  his  intention  was,  to  puiduM 
these  mortgaged  terms  for  her  :  All  his  father's  mortgages  were  to  be  paid  out  of  his 
personal  estate  (and  cctuequently  they  would  mnk  into,  or  attend  the  i^eritanoe), 
but  these  two  were  to  be  kept  on  foot  for  her  sole  use  and  benefit,  not  of  those  who  were 
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seued  of  the  inheritanoe,  but  these  wurda  uaa  be  understood  only  ol  that  interest  the 
oneators  were  to  puiohue.  During  the  residue,  &c,  are  words  of  course,  and  it  [219]  is 
pretty  odd,  to  oonBtrue  the  moliier  to  have  two  distinet  interests,  one  from  the  mort- 
gagee, that  could  not  be  barred  by  the  tenants  in  tail  of  the  estate,  and  another  out 
ot  the  reversion  that  could  ;  or  to  suppose,  that  by  the  same  words,  the  testator  designed 
to  give  her  a  redeemable  estate,  which  might  continue  as  long  as  the  terms  themselves, 
and  an  irredeemable  one,  out  of  the  reversion.  Therefore  the  decree  must  be  reversed, 
and  be  it  adjudged.  That  the  equity  of  redemption  belongs  to  William  Bobinson  Litton 
the  defendant,  and  that  he  shall  hold  the  mortgaged  premisses  absolutely  against  the 
plaintiS,  his  executors  and  administrators,  and  all  claiming  under  the  said  Dame 
Margaret  Strode  deceased,  and  the  plaintifi's  original  bill  be  dismissed.  (This  decree 
vas  affirmed  in  Parliament,  after  great  debate,  by  31  lords  against  16,  on  Thursday 
the  12th  of  Mardi  1 729-30.  Ant.  Gas.  83.) 

Monday,  November  the  10th  [1729]. 

Case  121.— Jamis  Clav^img,  Flainliff;  Lady  Clavebinq  and  Sir  Francis 
CLAVIRINa,  Defendants. 

[S.  a  2  P.  Wms.  388.   Followed,  Spencer  v.  Scurr,  1862,  31  Beav.  337  ;  Elias  v. 
Snotodon  Slate  Quarries  Company,  1879,  4  App.  Cas.  46C.1 

In  Court,  Lord  Chancellor. 

\  SeL  Cas.  in  Cane.  79,S.C. 

^r.  Attorney  General  for  the  plaintiff.  Old  Sir  James  Clavering,  on  the  marriage 
i  a  his  son  John^  settled  his  lands  in  the  county  of  Durham  in  trust,  to  the  use  of  Jonn 
I  for  life,  remainder  to  his  first,  and  erer^  other  son  in  tail  male,  remainder  to  Francis 
\  Clavering  the  defendant  for  life,  remainder  to  his  first,  and  every  other  son  in  tail 
I  male,  remainder  to  the  plaintiff  in  tail  male,  remainder  to  John  in  fee,  with  a  power 
to  the  several  tenants  in  posseasion,  to  make  a  jointure. 

Sir  John  the  son,  by  virtue  of  his  power,  settled  the  lands,  out  of  which  the  points 
inquestion  arise,  on  the  defendant  Dame  Clavering,  his  wife,  for  her  life,  for  her  jointure, 
and  died,  leaving  a  son  James,  an  infant,  of  about  fourteen  years  of  age,  having  first 
made  his  will,  and  thereby  devised  the  guardianship  of  his  said  son  to  the  defendant 
Lady  Clavering  who  during  the  minority  of  her  son  opened  the  colliery  of  Becldey 
on  ho-  jointun  lands.  Young  Sir  James,  the  son,  died  abroad  on  his  travels,  before 
ht  came  to  the  age  oi  twenty-one  years,  and  the  defendant  Sir  Francis,  who  was  next 
m  remainder  for  life,  entered  upon  the  estate,  and  continues  to  dig  in  the  same  mine, 
and  has  also  made  several  new  pits,  and  has  cut  down  several  trees,  and  has  carried 
away  a  great  deal  of  the  soil  in  laying  a  waggon  way.  Upon  which  the  plaintiff,  as 
next  in  remainder  in  tail  (the  defendant  Sir  Fronds  having  no  sons),  has  filed  his  bill 
for  an  injunction  to  stay  waste. 

[220]  I  shall  first  consider,  whether  the  defendant  Sir  Francis  has  a  power  to  dig 
and  open  new  pits  in  the  same  seam.  The  soil  of  Durham  is  mostly  coal,  and  if  tenant 
for  life  might  carry  on  a  seam  in  this  manner,  and  dig  and  open  pits  at  his  pleasure, 
.  it  would  in  effect  be  the  same  thing  as  if  he  opened  a  new  mine,  oecause  of  the  difficulty, 
if  not  impossibility,  to  distinguish. 

I  shall  next  consider  this  case  as  if  the  mine  was  opened  by  young  Sir  Jamas  Clavering 
the  tenant  in  tail,  and  has  it  ever  been  adjudged,  that  tenant  lor  life  in  remainder, 
can  work,  and  carry  on  a  mine  so  opened,  to  the  prejudice  of  those  in  remainder  1 
If  it  had  been  opened  indeed  at  the  time  of  the  settlement,  we  allow  he  might. 

But  we  say,  there  is  no  evidence  that  young  Sir  James  opened  the  mine,  for  he  was 
D(*  in  poBsession  of  that  part  of  the  estate,  but  that  it  was  opened  by  the  jointuress, 
who  entered  into  partnership  with  one  Fit  for  digging  the  coal,  and  she  could  not  treat 
with  him  as  guardian,  on  the  part  of  the  infant,  for  if  it  had  proved  a  losing  undertaking, 
aa  it  was  not  carried  on  by  the  direction  of  a  Court  of  equity,  the  infant  would  not  have 
been  bound  by  it  when  he  came  of  age  ;  he  died  under  age,  and  before  he  made  his 
election,and  shall  she  now  say,  I  openedit  as  guardian,  to  give  a  right  to  one  in  remainder, 
a&et  the  determination  of  her  j(unture. 

Bat  supposing  the  defendant  Sir  Franfiis  has  a  right,  we  are  proper  to  pray  an 
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injunction  to  restrain  him  from  working  in  a  wasteful  manner,  as  from  dijgging  an; 
the  pillars,  whereby  several  tuns  ooab  are  lost,  and  the  workmen  ainud  to  go  on, 
and  from  working  in  an  unusual  mannw  nig^t  aad  day,  whereby  the  vein  will  U 
spent  in  two  or  three  years  time. 

We  likewise  pray  an  injunction  against  a  waggon  way  he  has  made,  by  which  he 
has  carried  away  a  ^reat  deal  of  the  soil,  and  several  trees,  which  is  waste  in  a  tenant 
for  life,  and  that  things  may  be  restored  to  their  former  condition. 

Mr.  Bootle.  Prohtbitiotu  lay  at  common  law  against  the  tenant  in  dower,  or  by 
the  courtesy  before  the  statutes  of  Marlbridge  and  Gloster,  Co.  lit.  53  b,  and  I  do  not 
know  that  a  jointuress  can  any  more  commit  waste  than  a  tenant  in  dower,  unless 
she  has  a  power  ezpresly  given  to  her  :  and  though  waste  or  trover  lay  in  this  case, 
we  have  a  right  to  an  injimction  to  hinder  things  for  the  time  to  come,  but  waste  will 
not  lie  against  the  defendant  Dame  Clavering  the  jointuress,  because  [221]  of  the 
intermedute  estate  for  life  of  Sir  Francis ;  nor  agamst  the  cUfendant  Sir  FtohcU  ; 
for  the  writ  must  be  brought  either  in  the  tenit  or  tenuit,  but  he  neither  is,  or  has  been 
in  possession,  but  is  taking  upon  him  before  his  time,  and  the  damages  given  in  txmet 
would  be  but  a  small  recompence  for  the  loss  of  our  inheritance. 

Many  hills  have  been  levelled,  and  many  tuns  of  earth  carried  oS  in  making  this 
waggon  way,  and  the  ground  might  have  been  arable  before,  and  then  it  is  certwnly 
waste. 

Mr.  SUicUor  General  for  the  defendants.  The  chief  question  is,  whether  I^dy 
Clawrvng  opened  this  mine  as  guardian  or  jointuress  %  the  plaintifi  has  read  no  evidence 
to  prove  she  opened  it  for  herself,  our  evidence  is  very  strong  that  she  opened  it  by  HSit 
advice  of  her  son's  friends  for  his  use  and  benefit ;  that  the  books  were  kept  in  his  name, 
and  that  on.  the  death  of  her  son,  though  her  jointure  continued,  she  put  a  stop  to  the 
works ;  she  was  in  possession  of  the  estate  in  two  capacities,  in  one  of  which  she  might 
lawfully  pen  the  mme,  and  not  in  the  other  ;  and  therefore,  if  there  is  no  particular 
evidence  to  the  contrary,  the  law  will  presimie  she  did  it  in  the  rightful  manner  :  And 
tho'  the  son  was  not  in  possession,  the  opening  the  mine  was  an  injury  only  to  her, 
which  she  could,  and  did  dispense  with  for  his  sake.  So  this  case  must  be  considered, 
as  if  the  mine  was  opened  by  tenant  in  tail,  but  they  say  it  might  have  turned  to  a 
losing  undertaking,  and  that  the  infant  would  not  be  bound  by  it,  out  where  a  guardian 
acts  bona  fide  with  a  good  prospect  for  an  infant,  shall  she  suffer  if  any  loss  happens, 
and  yet  the  infant  have  the  advantage,  if  it  proves  a  beneficial  undertaking  i  am  it 
is  plain  the  plaintiff  knew  this  mine  was  opened  in  right  of  the  son  ;  for  on  the  nem 
of  his  death  he  went  directly  to  the  colliery,  and  ordered  the  works  (which  were  dis- 
continued b^  the  order  of  Lady  Clavering)  to  be  carried  on  for  the  benefit  of  the 
defendant  Sir  Francis,  who  was  then  in  London,  and  advised  him  afterwards  to  let 
it,  and  shewed  him  where  a  waggon  way  might  be  made,  which  has  been  ranee  laid 
at  a  great  expence,  and  yet  now  he  prays  an  injunction. 

As  to  the  law,  I  am  far  from  contending  that  if  one  tenant  for  life  commits  waste, 
another  in  remainder  for  life  may  continue  it ;  but  we  say,  this  mine  was  opened, 
not  in  her  own  right,  but  in  the  right  of  the  tenant  in  tail,  and  it  does  not  signify  whether 
it  was  opened  at  uie  time  of  the  settlement,  if  it  was  open  at  the  time  the  defendant  oame 
into  possession. 

[222]  They  say  the  defendant  can  only  work  in  the  same  pit,  but  not  make  new 
ones,  but  their  argument  will  not  hold,  unless  they  can  prove  mines  and  pits  to  be  the 
same,  so  far  as  the  mine  runs,  so  far  the  defendant  has  possession ;  but  they  say  the 

whole  country  is  mine,  and  yet  complain  that  the  colliery  will  be  worked  out  in  two 
or  three  years,  it  is  no  waste  either  in  tenant  for  life,  or  for  years,  to  pursue  mines  that 
are  open  ;  and  though  the  defendant  must  agree  with  Lady  Clavering  for  a  liberty  to 
w^ork  these  mines,  and  to  come  over  the  soil,  this  is  not  waste. 

Their  next  complaint  is,  that  the  defendant  works  irr^ularly,  but  if  he  has  a  right, 
though  he  should  work  the  mine  quite  away,  no  injunction  will  He,  he  may  sink  as 
many  pits  as  he  pleases,  he  may  make  the  best  advantage  of  it  he  can  ;  and  if  the  plaintiff 
could  not  bring  waste,  he  might  have  brought  an  action  of  trover,  and  established  his 
right  to  the  coal,  and  then  fifed  his  bill  for  an  injunction,  and  not  have  come  here  in 
the  first  place,  when  the  right  is  so  clear  against  him.  and  this  injunction  would  obtige 
Sir  Francis  to  break  his  contracts  with  his  lessees,  and  subject  him  to  several  actHns. 

It  is  not  yet  settled  at  law,  whether  laying  a  waggon  way  is  waste  ;  but  suppose 
it  is,  the  real  injury  in  this  case  is,  only  the  tf^ing  away  a  few  small  trees ;  they  own 


Digitized  by 


lOSELT.m 


CLAVERING  V.  CLAVERING 


361 


it  haa  been  made  at  a  great  e]q>eiice,  and  instead  of  impoverishii^,  it  will  improve  the 
estate,  and  when  the  plaintifi's  remainder  takes  place,  will  be  ready  laid  for  )iim ; 
whereas  injunctions  am  granted  to  prevent,  not  to  cause  waste ;  but  the  plaintiff 
himself  first  proposed  the  making  of  it,  and  never  objected  to  it,  though  it  M^as  six  months 
IB  hand,  which  ia  a  bar  to  him  in  equity,  though  he  had  a  right. 

Lord  Chancdlor.  The  proof  is  express,  that  the  plaintiff  advised  the  waggon  way, 
ind  stood  still,  and  saw  it  done,  and  digging  in  the  soil  is  only  a  trespssa  against  the 
tenant  for  life,  and  1  will  not  oblige  them  to  pull  down  this  way,  after  they  have  laid 
ont  £1500  on  it,  because  they  have  cut  down  a  tree  or  two,  or  carried  off  a  little  of 
the  soil 

The  case  in  short  is  this,  tenant  for  life,  remainder  to  his  first  and  every  other  son 
in  tail,  with  several  remainders  for  life,  and  in  tail,  with  a  power^to  the  several  tenants 
in  possession  to  make  a  jcHUture,  which  the  first  tenwt  for  Ufe  does  accordingly,  and 
Aea.  leaving  the  jointuress  guardian  to  his  son  the  tenant  in  tail,  and  a  ipit  ia  opened 
duiing  her  posBessionc 

[223]  And  the  first  question  is  on  the  fact,  whether  this  pit  was  opened  for  the 
beiie6t  of  the  tenant  in  toil  1  And  there  is  strong  proof,  that  Lady  Ctav-iring  opened 
it  u  guardian,  and  none  to  the  contrary  ;  and  that  when  she  had  news  of  her  son's 
death,  she  immediately  ordered  the  men  to  cease  from  working :  uid  the  plaiutitt 
vent  to  the  coltiery,  and  ordered  the  works  to  be  continued  for  the  d^endant  Sir 
Francis. 

Supposing  then  the  temmt  in  tail  opened  this  mine,  the  next  question  is,  Whether 
the  tenant  for  life,  after  his  death,  finding  it  open,  though  it  was  not  so  at  the  time 
of  tiie  gettlemflaxt,  may  work  it,  and  I  am  of  (nnnion  that  he  may.  The  cases  in  Co^ 
HptHi  LUUetoa  are  all  of  tenants  under  leaees,  but  the  reason  of  them  will  hold  in  this 
,we :  tenant  for  £fe  cannot  take  the  lands  as  they  were  at  the  time  of  the  settlement, 
resture  of  the  lands  is  taken  away  by  him  that  had  a  power,  and  tjierefore  he  must 
bve  the  mine  in  lieu  of  it. 

And  if  he  has  a  right  to  the  mine,  the  next  question  is,  whether  he  can  sink  new 
pite !  and  it  was  solemnly  found  at  the  assizes  at  Wells,  on  an  issue  directed  out  of  this 
wart,  in  the  case  of  Helyar  and  Twyfordy  of  a  coal  mendippe  mine,  to  the  satisfaction 
rfthe  coimsel,  and  of  Mr.  Justice  Powel,  that  tenant  for  life  might  dig  new  pits  in  the 
■me  seam  of  coal,  and  that  the  opening  pits  was  for  the  benefit  of  the  air,  and  the 
Mier  coming  at  the  vein,  this  having  hew  found  in  a  long  solemn  trial,  and  before 
R)  able  a  judge,  cannot  be  controverted.  This  is  a  new  case,  and  as  the  plaintiff  has 
Mt  the  works  agoing  for  the  defendant  Sir  Francis^  the  tenant  for  life,  and  he  has  been 
It  a  great  expence,  it  would  be  hard  to  grant  him  an  injunction,  and  it  would  be  also 
bid  to  dismiss  his  bill ;  therefore  I  will  retain  the  bill  for  a  twelvemonth,  that  he 
lay  try  his  right  at  law  in  the  mean  time. 

iff.  Lutioyche  for  the  defendants.   I  hope  your  lordship  will  dismiss  their  bill, 
ud  sot  counteiwnce  them  so  far  as  to  retain  it,  for  that  would  be  in  effect  to  direct 
(trial,  whereas  though  the  plaintiff  should  have  a  verdict  at  law  for  him,  he  is  not 
Ptitled  to  any  relief  in  this  Court.    The  laying  the  waggon  way.  as  well  as  working 
fca  colliery,  has  been  very  expensive  to  the  defendant,  so  that  we  have  a  strong  equitj" 
i|^inst  the  plaintiff,  though  the  law  should  go  for  him,  because  he  led  us  into  this 
^nee,  and  he  advised  us  to  let  the  works,  which  we  have  done,  and  covenanted 
our  tenants,  and  would  he  force  us  now  to  break  our  covenants  %  and  your  brd- 
ihm,  by  dismissing  the  bill,  takes  no  right  from  him. 
[224]  Id  the  case  of  Mason  versus  Mason,  the  motlier  was  both  jointuress  and 

fardian,  and  entered  into  articles  for  the  sale  of  £1000  worth  of  timber,  and  these 
ieles  were  carried  into  execution  by  this  Court,  but  she  had  no  power  by  her  jointure 
nil  timber. 

In  Savil's  case,  the  guardian  by  nurturo,  cut  down  seven  or  eight  thousand  pounds 
»OTth  of  timber,  where  the  tenant  in  tail  lay  a  djnng,  and  I  moved  your  lordship  for 
Bie  next  in  remainder  for  an  injunction,  and  your  lordship  denied  the  motion,  because 
goazdian  had  a  power  to  make  what  advantage  she  thought  proper  of  the  estate 
br  the  infant,  and  after  the  death  of  the  tenant  in  tail,  a  bill  brought  by  the  remainder- 
feu  for  relief  was  dismissed,  because  the  tenant  in  tail  had  a  power  over  the  inheritance, 
ind  ^e  guardian  might  exercise  that  power  in  any  manner  she  thought  proper,  and 
Ae  |daintiff  here  is  in  SaviTs  condition,  he  that  is  in  remainder  after  a  tenant  in  tail, 
be  subject  to  the  power  of  the  tenant  in  tail,  and  what  he  can  do,  the  guardian 
C.  T.— 12* 
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maj  do ;  and  die  lands  only  were  in  jointure  to  Lady  Claverrngj  for  the  mine  was  not 
open  at  the  death  of  her  hushand,  uterwards  she  opeiu  the  mine  for  her  son,  and 
agrees  to  give  him  a  Hberty  to  work  it,  the  tenant  in  tail  then  was  in  possession  of  the 
mine,  and  after  his  death  it  came  in  possesion  to  the  next  in  remainder,  and  all  we 
derive  from  the  jointuress  is  an  excuse  from  trespass  ;  and  as  she  might  have  surrendend 
to  the  tenant  in  tail,  sure  she  might  dispense  with  his  taking  part  of  the  profits. 

Mr.  Attorney  General  for  the  plaintiff.  We  have  a  right  to  come  into  this  Court 
to  hare  the  title  deeds  produced  at  the  trial,  and  if  the  verdict  goes  for  us,  we  shall  be 
intitled  to  an  injunction ;  it  is  said  our  bill  ought  to  be  dismissed,  because  we  encouraged 
the  defendant  Sir  Franeis  to  so  on  with  the  works,  what  we  did  was  immediately 
upon  the  death  of  young  Sir  James,  before  we  had  seen  the  deeds,  or  knew  our  own 
tide,  which  as  soon  as  we  were  acquainted  widi,  we  brought  this  bill,  and  the  greatest 
part  of  the  expence  the  defendant  has  been  at,  was  since  the  filing  of  it. 

Lord  Chancellor.  It  is  too  hard  to  dismiss  the  bill  on  this  new  point  of  law,  aitd 
they  cannot  go  to  trial  without  the  aid  of  this  Court,  let  the  bill  therefore  be  dismissed, 
as  to  the  waggon  way.  And  as  for  the  residue,  let  it  be  retained  for  a  twelvemonth, 
'till  the  plaintifE  has  an  opportunity  to  try  at  law  in  an  action  of  trover,  to  whom  the 
property  of  the  coals  does  belong.  To  which  end,  the  defendant  is  to  produce  the  deeds 
[226]  ^  die  trial,  and  if  a  verdict  goes  for  the  pluntafi,  die  parties  may  resort  back: 
if  against  the  plaintiff,  or  he  does  not  proceed,  the  residue  is  to  he  dismissed  ^th  oosta 

Friday,  November  the  21si  [1 729]. 

Case  122.— Enowlbs  versus  Spbncs. 

In  Court,  Lord  Chancellor. 

Twenty  years  quiet  possession  is  a  bar  to  the  equity  of  the  mortgagor,  whether  iht 
mortgagee  was  put  in  pcrasession  by  the  mortgagor  himself,  or  by  the  Sheri&  Ant 
Oas.  101. 

Mr.  Solicitor  General  for  the  defendant.  Mr.  Knordes  the  grand-father  of  the  plaintiff, 
mortgaged  the  lands  in  question  to  Laioson  for  £138,  and  Spence  the  defendant  entered 
into  bonds  with  him,  to  secure  the  re-payment  of  the  money,  which  Spence  afterwards 
paid,  and  in  1676  the  mortgage  was  assigned  to  him  by  Knoides  and  Damon :  In 
1685,  Spence  adv»iced  £8  more,  which  was  secured  by  the  said  lands,  by  an  indorsement 
on  the  mortgage,  and  in  1696  Knowles  delivered  possession  to  Spence,  and  in  1699 
died,  leaving  a  son  the  father  of  the  plaintifE,  of  fuU  aoe,  who  Uved  'till  1705,  and  in 
all  that  time  made  no  claim  or  application  to  the  defendant,  the  plaintiff,  bis  son,  was 
nineteen  at  the  time  of  his  death,  and  in  1727  filed  this  bill  tw^ty-two  years  after 
his  title  accrued,  and  about  thirty-two  years  after  Spence  came  first  into  posseseitflL: 
And  the  only  question  is.  Whether  he  may  redeem  after  this  distance  of  time  1 

It  must  be  allowed  that  an  equity  of  redemption  may  be  barred  by  length  of  time, 
as  well  as  by  a  foreclosure,  or  a  release,  and  in  conformity  to  the  statute  of  Umitations, 
Oourts  of  equity  have  decreed,  that  twenty  years  shall  amount  to  a  foreclosure,  which 
is  the  same  length  of  time,  that  by  the  statute  bars  the  party  of  his  right  of  entiT^ 
above  thirty  years  are  lapsed,  since  the  defendant  came  into  possession,  and  the*  the 
plaintifE  was  an  infant  in  1705,  when  his  father  died,  his  grandfather  and  father  were 
of  lull  age,  and  under  no  disability,  and  where  once  the  time  be^ns,  no  disability  after 
can  prevent  its  running  on. 

And  where  the  mortgagee  continues  so  long  in  quiet  possession,  the  law  is  the  same 
whether  he  entered  voluntarily,  or  on  an  ejectment ;  nay,  in  the  first  case,  the  evidence 
is  stronger  against  the  mortgagor,  that  the  security  is  defective.  In  the  ease  of  Ord 
versus  Heming,  1  Vem.  418,  a  demurrer  to  a  redemption,  because  the  mortgage  was 
sixty  years  old,  was  over-ruled,  because  it  was  oxpresly  charged  in  the  bill,  that  [226]  the 
mortgagor  agreed  the  mortgagee  should  enter,  and  hold  till  he  was  satisfied,  and  in 
that  case,  leneth  of  time  is  no  bar ;  and  that  being  on  a  demurrer,  the  Court  might 
be  willing  to  Took  further  into  it ;  but  here  it  is  not  charged  that  possession  was  de- 
livered to  the  mortgagee,  that  the  mortgage  might  be  paid  by  the  perception  of  the 
profits :  and  the  difficulty  of  accounting  is  the  same,  whether  the  mortgagee  was  put 
into  possession  by  the  mortgagor  or  by  the  sheriff. 

"Die  value  of  the  estate,  and  the  easiness  of  taking  the  account,  are  I  allow  considera. 


Digitized  by 


■OBELT,  237. 


COTTER  V.  LAYER 


363 


tionfi  of  weight  in  a  doubtful  case ;  the  plaintiff  says  the  estate  is  worth  £400  to  be  sold, 
and  £16  a  year,  it  was  valued  only  at  £196  when  we  came  into  possession  ;  and  though 
it  may  be  of  great  value  now,  by  our  improvements,  that  will  not  give  the  plaintiff 
a  better  equity  to  redeem.  We  have  mad%  several  improvements,  we  built  a  bam 
about  twenty-eight  years  ago,  and  the  workmen's  bills  are  lost  or  mislaid ;  so  that 
ve  are  imder  a  disability  of  proving  the  sums,  and  the  times  they  were  laid  out,  to 
have  interest  allowed  for  them. 

Lord  Chancellor.  I  shall  endeavour  to  come  as  near  to  the  law,  and  a  certain  rule 
as  I  can  ;  by  law  the  plaintift  is  barred  of  his  entry,  or  account  of  profits,  why  should 
equity  then  act  contrary  to  law  t  and  since  it  Is  necessary  to  fix  a  time,  no  better  can 
be  pitched  on,  than  that  settled  by  the  law,  and  therefore  the  bill  must  be  dismissed. 
Mortgagees  are  subjected  to  too  many  hardships  in  this  Court,  without  obliging  them 
to  account  after  such  a  length  of  time  :  Formerly  they  accounted  only  as  bailifis  for 
what  they  actually  received ;  now  they  are  obliged  to  account  not  only  for  what  they 
actually  receive,  but  for  what  they  might  have  received  without  their  wilful  default, 
and  they  are  allowed  nothing  for  their  care  and  pains,  why  should  the  defendant  give 
Uie  idaintiff  thirty-two  years  labour  for  nothing  t  (1  Chan.  Caa.  102.) 

U  a  cause  is  adjourned  over,  for  want  of  parties,  and  the  defendant  is  served  with 
the  order,  jet  he  must  be  served  with  a  subpoena  to  hear  judgment. 

The  words,  AU  just  allowaiuxs,  in  a  decree,  do  not  impower  the  Master  to  allow 
for  improvements,  but  the  decree  must  particularly  mention  them,  which  it  never 
does,  imless  the  party  lay  before  the  Court  some  proof  there  have  been  any. 

[227]  Wednesday,  November  Oie  2Gth  [1729]. 

PLEAS  AND  DEMURRERS. 

Case  123.— Cotter  versus  Layer. 

[S.  C.  2  P.  Wma.  628.] 

At  the  Chancellor's  house.  Lord  Chancellor. 

H  a  feme  covert  makes  an  appointment  by  will,  and  her  husband  dies,  and  she  marries 
again,  this  is  a  revocation  of  her  will,  and  appointment.   1  Mod.  117. 

Mr.  Attorney  General  for  the  defmdant.  Mrs.  Layer  being  first  privately  examined, 
sarrendered  a  copyhold  in  fee,  to  such  uses  as  she  by  any  writmg,  or  by  her  last 
will  and  teetament,  duly  attested  in  the  presence  of  three  or  more  credible  witnesses, 
whether  sole  or  covert,  should  direct  and  appoint.  And  in  1716,  she,  by  her  last  will, 
declaration,  and  appointment,  devised  the  use  of  it  to  Christopher  her  husband  for 
his  life,  remainder  to  the  defendant  her  daughter,  and  the  heirs  of  her  body.  Chris- 
tojher  the  husband  died,  and  Mrs.  Layer,  in  1724,  by  articles  previous  to  her  marriage 
with  the  plaintiff,  covenanted  to  surrender  the  premisses  to  the  use  of  her,  said  the 
plaintifF  for  their  Uves,  remainder  to  the  use  of  the  plaintiff  and  his  heirs.  Mta.  Layer 
B  ance  dead,  and  the  plaintiff  has  filed  his  bill  to  have  a  specifick  performance  of  these 
utides,  and  the  estate  surrendered  to  him  and  his  heirs.  To  this  bill  the  defendant 
hat  [beaded  in  bar,  the  appointment  in  1716,  and  demurred,  as  to  any  right  he  claims 
by  the  deed  of  1724,  because  of  his  own  shewing  he  has  no  title.  And  the  question  on 
oar  jdea  is,  Whether  the  writing  in  1716  shall  be  considered  only  as  an  execution  of 
her  power,  or  as  a  will,  which  is  revoked  by  her  subsequent  marriage ;  and  it  cannot 
be  considered  as  a  will,  for  a  feme  covert  cannot  make  a  will,  without  the  consent 
of  her  husband,  but  as  executrix  ;  but  she  may  execute  a  power,  or  an  appointment. 

As  to  the  demurrer,  it  is  good,  because  the  plaintiff  has  not  shewed,  that  she  pur^ 
sued  his  power.  In  his  original  bill  he  charged  that  the  articles  were  executed  in  the 
presaice  of  two  witnesses,  and  our  demurrer  to  it  was  allowed  ;  now  he  has  amended 
hie  bill,  and  left  out  the  number  of  witnesses. 

Mr.  Solicitor  General  for  the  jdaintiff.  This  plea  was  put  in  to  our  original  bill, 
and  over-ruled,  for  the  writing  in  1716  must  be  considered  as  a  last  will,  which  is 
revoked  by  her  marriage,  she  devises  to  her  husband,  the  words  last  will  are  mentioned, 
and  no  use  is  limited  to  herself ;  the  defendant  says,  this  is  an  appointment,  not  a 
^  >  [22$  it  is  an  appointment  by  will,  and  so  must  have  the  same  ceremonies  as  a 
jnD,  and  will  partake  of  all  the  qualities  of  a  will,  as  to  be  subject  to  revocation,  and  the 
like ;  as  was  adjudged  on  an  appointment  by  will  to  charitable  purposes.    2  Vern.  597. 
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And  as  tlieir  pica  endeavours  to  set  out  a  title  in  themBelvea,  so  their  demurrer  is 
intended  to  shew  we  have  none ;  in  the  original  bill,  the  plaintiff  only  set  out  the 
articles  of  1724,  which  were  attested  by  two  witnesses  only,  without  alleging  that  thej 
were  executed  previous  to  his  marriage,  for  a  valuable  consideration,  and  therdore 
the  demurrer  was  allowed,  because  or  his  own  shewing  it  appeared  to  be  a  voluntary 
defective  execution  of  her  power.  But  by  our  amended  bill  we  charge,  that  Mn. 
lAiyer,  by  articles  previous  to  her  marriage,  covenanted  for  herself  and  her  heirs  to 
surrender  to  such  uses,  these  articles  were  obligatory  to  her,  tho*  they  were  attfsted 
by  two  witnesses  only,  so  that  her  power  was  not  legally  executed,  and  the  Court  would 
liave  obliged  her  to  perform  them,  and  we  have  a  right  to  have  them  made  good  in 
equity  by  the  d^endant,  who  is  to  be  considered  only  as  her  heir  at  law. 

Zonf  Chancellor.  The  defendant  demurs,  because  the  ji^intifE  of  his  own  shewing 
has  no  title,  whereas  the  end  of  his  bill  is  for  reHu,  and  to  have  the  d^ectire 
execution  of  the  power  made  good  in  equity  :  Therefore  the  demurrer  must  be  ove^ 
ruled,  for  the  benefit  of  it  is  never  saved  to  the  hearing ;  and  the  plea  is  proper  to  be 
determined  at  the  hearing,  and  therefore  let  it  stand  for  an  answer.  (1  Vnn.  478, 
cont.) 

Case  124.— Nightingale  versus  Dodd.  [1729.] 

A  t  the  Chancellor's  house.  Lord  Chancellor.    Eodem  die. 

Mr.  Vemey.  In  1715,  Mr.  Bokun  being  appointed  by  the  East-India  Company  the 
Grovemor  of  Bombay,  made  Sir  Bobert  Nightingale  and  Mr.  Chamberlain  his  agents  m 
England,  and  on  his  return,  filed  a  bill  agamst  Mr.  Nightingale,  the  representatiTe  oi  ^ 
Robert,  and  Mr.  Chamberlain,  for  an  account  of  the  profits  of  his  real  estate,  and  of  his 

remittances  ;  and  Mr.  Nightingale  filed  a  cross  bill  against  Mr.  Chamberlain  and  Bilr. 
Bokun,  for  an  account  of  what  remittances  had  been  made  him  to  the  East  Indies,  and 
1>oth  causes  coming  on  to  be  heard  together,  mutual  accoimts  were  decreed,  and  the 
parties  to  be  examined  on  interrogatories.  Pursuant  to  this  decree,  Mr.  CkambeHain 
and  Mr.  Bohvn  were  examined  before  the  Master  ;  then  Mr.  Nightingale  exhibits  this 
bill  against  Mr.  Chamberlain  only  (whicli  on  bis  death  was  revived  against  his  executor 
Mr.  [229]  Dodd),  and  the  cause  being  at  issue,  examines  Mr.  Bohun  as  a  witness,  and  he 
demurred  to  those  interrogatories  only,  he  had  been  examined  to  before  the  Master  in 
the  other  causes. 

A  witness  is  not  to  be  examined  to  his  own  interest,  but  may  demur  to  the  intenQga- 
tories,  on  affidavit,  if  he  is  not  defendant  in  the  cause,  2  Chaxi.  Cas.  208.  A  reversioner 
demurred  to  his  being  examined  as  a  witness,  because  his  estate  depended  upon  the  same 
title,  and  the  demurrer  was  over-ruled  for  want  of  an  affidavit,  because  it  did  not  appear 
he  was  concerned  in  interest  by  the  acts  of  the  Court;  and  though  a  defendant  by  answer 
must  discover  against  himself,  yet  then  he  has  the  advice  of  counsel ;  but  it  is  otherwise 
when  he  is  examined  on  interrogatories,  and  he  has  been  already  examined  to  these. 

Mr.  Attorney  General  for  the  plaintiff.  This  bill  was  brought  by  the  plaintiff,  as 
executor  of  Sir  Bobert  Nightingale,  for  an  account  of  his  personal  estate  against  Mr. 
Chamberlain,  and  is  now  revived  against  the  defendant  Dodd  his  executor.  Mr.  Chamr 
berlain  in  his  answer  swore,  that  his  own  estate  was  so  mixed  with  Sir  Bobert's,  that  he 
could  not  distinguish  them  ;  this  made  it  necessary  for  us  to  examine  many  witnesBes 
to  Mr.  Chamberlain's  dealings,  the  value  and  nature  of  them.  Mr.  Bt^un  demurs, 
because  other  suite  are  depending ;  he  states  his  demurer  as  a  plea,  and  does  not  xely 
on  the  interrogatories  being  had  in  law,  but  on  matter  dehors  the  former  decree,  an^ 
the  examination  before  the  Master  on  the  same  interrogatories,  so  his  demurrer  is  not 

food  in  form,  and  he  does  not  demur  because  he  is  concerned  in  interest,  and  though 
e  has  been  examined  on  interrogatories  as  a  party  in  the  other  causes,  his  depositions 
cannot  be  read  as  evidence  against  the  defendant  in  this  cause,  because  he  had  no  liberty 
to  cross  examine  him,  and  he  ought  to  shew  he  is  concerned  in  interest. 

Mr.  Vemey.  If  a  witness  could  not  demur  for  matter  extrinsick  to  the  interroga- 
tories, he  could  seldom  demur,  because  he  was  concerned  in  interest,  hut  the  caae  of  the 
affidavit  shews  the  course  of  the  Court  to  be  otherwise. 

Lord  Chancellor.  A  defendant  cannot  demur  to  a  bill,  but  for  matter  appearing  in 
the  bill  itself,  but  a  witness  may  demur  for  matters  dehors  to  the  interrogatonr,  because 
he  has  no  ot^er  way  to  relieve  t230]  himself,  but  by  demurrer ;  but  then  the  ucts  must 
be  verified  by  affidavite :  Mr.  B<^un  in  the  other  causes  is  to  account  for,  and  be  examined 
what  assets  of  Sir  Bobert  Nightingale  came  to  his  hands,  yet  sure  in  this  cause  he  may 
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be  examizied  wiiat  assets  of  Sir  Robert  came  into  the  hands  of  Mr.  Chamberlain,  and  he 
cBimot  demur  because  the  interrogatories  are  the  same  in  both  causes,  because  they 
may  be  proper  to  discover  both  points. 

Thursday,  November  (he  27th  [1729], 

Case  125. — NiQHTiNaALK  terras  Logkman,  &  ux*« 

In  Courtf  Master  of  the  Bolls. 

Sir.  Attorney  General  for  the  plaintiff.  This  bill  is  brought  by  the  plaintiff,  as  ex- 
ecutor of  Joseph  Gascoign  Nightingale,  who  was  executor  of  Sir  Bobert  Nightinga^^, 
igainst  the  defendant  Mr.  Lockman^  and  his  wife  Elizabeth,  executrix  of  her  former 
husband  Mr.  Chitty,  for  payment  out  of  his  assets  of  £500  East  India  stock,  which  Sir 
B(kert  Nightingale  transferred  to  the  said  Mr.  Chitty  ;  and  the  only  question  in  this 
csuse  19,  Whether  the  share  of  the  defendant  Elizabeth  of  £10,000  which  was  brought 
before  the  Master  by  Sir  Bohert  Nightingale  in  another  cause  survives  to  her,  or  is  to  be 
I  considered  as  part  of  the  assets  of  Mr.  Chitty  1 

I  And  the  case  is  abortly  this.  Mr.  Balph  Sheldon,  heretofore  husband  to  the  defend- 
I  ant  Mrs.  Lockman,  on  the  28th  of  February  1708,  made  his  will  at  Calcutta  in  the  East 
I  Indies,  and  thereby  gave  to  the  defendant  Elizabeth  one  third  part  of  his  whole  estate, 
:  and  the  remaining  two  thirds  to  his  two  sons,  Ralph  and  Gilbert ;  and  in  case  his  two 
;  tow  died  under  ^e,  then  he  gave  one  half  of  their  said  two  shares  to  the  said  Elizabeth, 
and  the  other  half  to  his  three  sisters,  Ann,  Mercy,  and  Winifred  ;  and  appointed  the 
Slid  Elizabeth,  Mr.  Russel,  and  Mr.  Freak,  his  trustees,  to  collect  his  estate  in  the  East 
India,  and  to  remit  it  to  England  to  Sir  Robert  Nightingale,  and  made  Sir  Robert  and 
lua  wife  Elizabeth  executors  :  Ralph  the  son  died  in  the  Ufe-time  of  his  father,  and  Gil- 
htri  the  son,  soon  aft«r  his  death,  under  age.  In  Hilary  term  1711,  Prideau  Sntlon, 
who  intermarried  with  the  said  Ann  Sheldon,  and  the  said  Ann,  and  also  the  said  Mercy, 
and  Winifred  exhibited  their  bill  against  Sir  Bobert  Niphtingale,  the  defendant  Eliza- 
belA,  and  Jotiah  ChiUy,  her  then  husband,  to  have  a  discovery,  and  an  account  of  the 
estate  and  effects  of  the  said  Ihlph  Sheldon  the  testator,  and  to  be  paid  their  shares, 
[231]  and  on  the  28th  of  May  1715,  the  cause  coming  to  be  heard  before  the  Lord  Chan- 
cellor Cowper,  his  lordship  declared,  that  the  defendant  Elizabeth,  then  Elizabeth  Chitty, 
was  intitled  to  two  thirds  of  the  estate  of  the  testator  Ralph  Sheldon,  after  payment 
of  his  debts,  and  that  the  other  third  belonged  to  the  plaintiffs,  or  those  whom  they  re- 
presented, and  ordered  the  same  to  be  distributed  accordingly  ;  and^further  ordered, 
that  Sir  Robert  Nightingale  should  forthwith  bring  the  sum  of  £10,000  before  a  Master, 
part  of  the  testator's  estate  admitted  by  his  answer  to  be  in  bis  hands,  and  the  Master 
vas  to  place  it  out  at  interest,  on  government,  or  other  securities,  for  the  benefit  of  the 
paitiea.  to  whom  the  same  should  appear  to  belong ;  and  an  aceount  was  to  be  taken, 
ud  pursuant  to  this  decree,  Sir  Bobert  Nightingale  brought  the  £10,000  before  the 
Master. 

Mr.  Chitty  was  intitled  to  a  share  of  this  £10,000  in  right  of  hia  wife,  and  it  having 
been  paid  to  a  Master,  it  ought  as  much  to  be  considered  as  hia  assets,  as  if  it  had  been 
paid  to  him,  and  otherwise,  the  plaintiff  who  is  a  just  creditor  shall  have  no  satisfaction, ; 
I  he  was  intitled  to  this  share  indeed  only  in  right  of  his  wife,  and  if  it  had  not  been  re- 
I  coTered  by  him  in  his  life-time,  it  would  have  survived  to  her ;  so  the  question  is, 
Whether  the  property  was  not  altered  1   A  bill  was  brought,  and  a  decree  made,  that 
the  parties  should  account,  and  an  express  declaration,  that  Mrs.  Chitty  was  intitled 
to  such  a  share,  and  that  she  should  be  paid  accordingly ;  this  is  sufficient  to  vest  a 
property  in  the  husband,  but  the  £10,000  is  also  directed  to  be  placed  out  at  interest 
lor  the  benefit  of  the  parties,  one  of  whom  was  Mr.  Chitty,  in  right  of  his  wife,  and 
this  money  was  paid  to  the  Master  in  the  Ufe-time  of  Mr.  Chitty,  only  'till  it  appeared 
to  whom  it  was  payable,  and  the  case  of  Oglander  versus  Ballon,  1  Vern.  39G,  is  an 
wtthority  in  point,  where  it  was  adjudged,  that  a  sum  of  money  awarded  to  the  husband, 
which  he  was  intitled  to  in  right  of  his  wife,  should  go  to  his  executor,  and  not  survive 
i  to  the  wife.   Another  authority  is  the  case  of  Packer  versus  "Windham,  decreed  the 
j  •'th  of  November,  2  Geo.  1.    Mr.  Packer  was  committed  to  the  Fleet  for  marrying  a 
I  mnatick  without  consent  of  this  Court ;  and  by  an  order  made  on  a  petition  of  the 
I  2"rtgagor,  her  portion  of  £10,000,  which  stood  out  on  a  mortgage,  was  paid  in  to  a 
j  Master;  after,  by  an  order  of  Court,  Mr.  Packer  was  discharg^  out  of  custody,  and 
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part  of  this  £10,O0U  was  to  be  applied  to  pay  off  the  mcumbrances  on  the  real  estate 
of  Mr.  Packer,  which  he  was  to  settle  to  the  use  of  himself  for  life,  remainder  to  liis 
wife  for  life  for  a  jointure,  remainder  to  the  first,  and  every  other  [232]  son  of  the 
marriage,  and  upon  his  making  such  settlement,  the  remainder  was  to  be  paid  to  Ur. 
Packer ;  and  the  commission  of  lunacy  was  superseded,  Mr.  Packer  never  made  any 
settlement,  but  assigned  this  money  to  several  of  his  creditors,  and  growing  lunatick, 
a  commission  of  limacy  was  after  taken  out  against  him  :  Mr.  Padcer  dira,  and  hie 
wife  survived  him,  and  died  without  issue ;  and  the  question  between  the  crediton 
of  Mr.  Packer,  and  the  representatives  of  Mis.  Packer  vas,  Whether  this  £]  0,000  shoold 
be  considered  as  the  assets  of  the  husband,  or  whether  it  should  survive  to  the  wife  1 
And  Lord  Cawvtr  declared,  that  Mr.  Parker  not  having  complied  with  the  temu  of 
the  order,  by  making  a  settlement,  the  order  was  quite  out  of  the  case,  and  it  ought 
to  be  considered  as  if  no  such  order  had  been  made  ;  and  that  though  this  Court  wcJuld 
not  suffer  the  husband  to  touch  the  wife's  portion,  without  making  a  proper  settlement 
on  her,  yet  the  receipt  of  the  Master  ought  to  be  considered  as  the  receipt  or  the  husband, 
because  the  Court  laid  hold  of  the  money  only  for  the  security  of  the  wife,  and  that 
though  choses  in  action  could  not  be  assigned  by  law,  they  might  in  equity,  and  there- 
fore the  wife  being  dead  without  issue,  so  that  there  was  no  occasion  for  a  settlemfsf, 
his  lordship  declared  it  to  be  the  assets  of  the  husband  to  satisfy  his  creditors.  There 
the  wife's  portion  was  brought  into  Court,  and  there  was  no  decree,  that  the  husband 
had  any  title  to  it,  and  the'  this  was  a  chou  in  action,  and  the  husband  died  first,  yet 
his  lordship  considered  the  payment  of  the  money  to  the  Master,  as  if  it  had  bem  jiud 
to  the  wife  ;  in  which  case  the  husband  would  have  had  im  undoubted  right  to  it ; 
liere  Mr.  Chitty  was  intitled  in  right  of  hie  wife,  and  Sir  Bobert  NighiingaU  might 
have  paid  it  to  him. 

Mr.  Wills.  If  the  decree  liad  expressly  directed  the  share  of  the  wife  to  be  paid 
to  the  husband,  from  that  time  it  would  have  been  iiis  money,  though  it  was  not 
actually  paid  to  him,  by  the  case  of  Oglander  and  Baston :  But  they  say,  the  decree 
declares  tlie  right  to  be  in  the  wife  only,  and  not  in  the  husband  ;  but  then  by  parity 
of  reasoning  from  Packer's  case,  as  payment  to  the  Master  was  adjudged  payment 
to  the  husband,  so  here,  a  paj^ment  to  the  Master  shall  be  adjudged  a  payment  to  the 
wife,  then  from  that  time  it  is  no  more  a  chose  in  action,  but  becomes  the  propeity 
of  the  husband. 

Mr.  SdicUor  General  for  the  defendants.  Ttiough  the  plaintiff  ui  a  creditor,  he 
is  only  a  creditor  of  Mr.  Chitty,  and  not  of  the  defendant  Elizabeth,  who  is  no  further 
accountable  than  she  has  assets,  and  the  question  is,  Whether  her  share  of  this  £10,000, 
which  is  not  ascertained  at  [233]  this  day,  shall  be  accounted  such  1  The  £10,000 
is  only  directed  to  be  placed  out  at  interest,  for  the  benefit  of  those  to  whom  it  shall 
appear  to  belong ;  it  is  not  directed  to  be  paid  to  any  one,  £1 700  has  been  paid  out  trf 
it  to  the  children  of  Mr.  Halsey  (as  creditors  of  Mr.  Sheldon),  the  defendant  ElizahetKs 
first  husband,  to  whom  she  was  executrix,  whose  effecta  came  into  the  hands  of  Mr. 
Sheldon,  this  money  was  brought  in  only  as  part  of  the  assets  of  Mr.  Sheldon,  for  the 
payment  of  his  debts  and  legacies.  It  is  admitted,  that  if  money  is  due  to  the  wife, 
and  Is  not  recovered  by  the  hiisband  in  his  life-time,  it  survives  to  her ;  but  at  taw, 
if  judgment  is  recovered  by  husband  and  wife,  in  right  of  the  wife,  and  the  husbuid 
dies,  the  judgment  survives  to  her ;  and  if  this  decree  had  been  to  pay  the  monej' 
to  the  husband  and  wife,  his  representatives  would  have  no  more  right  than  on  a 
judgment  at  law  ;  but  in  this  case  the  husband  and  wife  are  only  defendants,  and  the 
payment  is  directed  to  be  made  to  the  wife  only.  It  is  said  that  this  payment  to  the 
master  is  payment  to  the  wife,  ;is  in  Packer's  case  :  1'he  decree  in  that  case  takes  notice, 
that  by  an  order  of  Court,  the  husband  was  to  nuike  a  settlement,  and  if  he  had,  though 
he  is  not  legally  intitled  to  the  wife's  choses  in  action,  yet  he  is  considered  in  this  Court 
as  a  purchaser  of  them,  as  apTwars  by  many  decrees  ;  he  was  bound  by  the  order  to 
do  it,  but  being  grown  lunatick,  and  the  wife  dead  without  issue,  his  not  doing  it  waa 
of  no  disservice  to  her,  or  his  family  ;  though  I  aJlow  indeed,  that  Lord  Cou  per  put  the 
order  out  of  the  case.  But  if  money  out  at  interest  is  paid  to  the  servant  of  the  wife, 
this  is  a  paym^t  to  the  wife,  or  if  it  be  paid  to  her  Committee,  which  was  the  case 
of  Packer,  there  was  no  cause  in  Court,  but  an  order  on  a  petition  to  jiay  the  money 
to  a  master,  who  in  this  instance  was  to  be  considered  as  a  special  committee  for  the 
wife.  But  the  |myment  of  this  £10,000  cannot  be  considered  as  a  payment  to  the  wife, 
it  is  paid  as  })urt  of  Mr.  Shddon's  assets,  liable  to  his  debts  and  legacies,  and  the  surplus 
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only  is  distiibutable ;  it  is  ooly  a  deposite  of  so  much  of  Mr.  Sheldon^s  asseta,  and  is 
not  a  payment  either  to  the  pfaintifis  or  defendants. 

Mr.  Veney.  This  payment  to  the  master  makes  no  difference  in  the  case.  If 
husband  and  wife  have  a  decree  in  right  of  the  wife,  the  benefit  of  it  survives  to  the 
irife,  1  Chan.  Cas.  27.  Nanny  versus  Martin,  here  the  husband  has  done  no  act  to 
shew  his  right,  and  Lord  Coivper's  reasons,  in  the  case  of  Parker  versus  Windham, 
itaiks  strongly  for  us  ;  there  the  wife's  portion  was  actually  paid  in  to  a  master,  which 

Cthe  husband  an  indisputable  right  to  it ;  but  he  was  prevented  by  the  Court 
laying  h^ds  on  it,  without  making  a  proviaioQ  for  the  wife  and  children,  but 
she  being  dead  without  issue,  his  [234]  right  was  to  be  considered  as  it  stood  at  law, 
aod  aa  iflw  had  actual  poBae8Bk)n  (Nela.  Feu.  Rep.  in  Cane.  146) ;  but  here,  the  creditor 
comes  while  wife  is  living,  and  this  money  mnains  as  much  unapplied  as  if  it  was 
itiU  in  Sir  Bcibert*s  hands.  No  sum  is  liquidated,  that  the  wife  heraelf  is  intitled  to, 
u  in  Packer^s  case,  so  far  it  remains  a  chose  in  action,  and  must  be  considered  as  so 
much  of  the  assets  of  Mr.  Sheldon  not  distributed ;  suppose  the  husband  himself  had 
applied  to  hare  had  this  share  paid  to  him,  the  Coiurt  would  hare  obliged  him  to  make 
s  settlement,  we  have  no  provision  from  him 

Master  of  the  Rolls.  The  question  is,  Whether  the  defendant  Elizabeth's  share 
of  this  £10,000  ought  to  be  considered  as  the  assets  of  Mr.  Chittj/  ?  I  acquiesce  in  the 
authority  of  Packer  versus  Windham,  which  is  founded  on  sevend  settled  rules  of  this 
Court ;  but  then  let  us  consider  whether  this  case  comes  within  the  reason  of  that : 
)In.  Packer  was  a  lunatidk,  under  the  care  of  this  Court,  whom  it  generally  intrusts 
to  a  coDunittee,  but  may  uika  care  of  them  in  another  manner  by  provisional  orders ; 
80,  in  that  case,  as  Mr.  Sdicitar  General  oheerres,  the  Court  committed  this  part  of 
her  estate  to  a  master,  as  to  a  special  committee ;  and  the  payment  to  him  was  a  pay- 
ment for  the  use  of  the  lunatick,  and  vested  a  right  in  the  husband  to  the  money, 
though  he  could  not  lay  his  hands  on  it  without  making  the  wife  a  provision ;  but 
she  being  dead  without  issue,  it  is  as  if  no  such  order  had  been  made,  then  she  being 
a  lunatick,  and  the  money  paid  to  her  committee,  it  is  the  same  as  if  she  had  been  sane, 
and  the  money  paid  to  her,  and  then  the  husband  would  have  been  intitled  to  it :  But 
here  is  no  payment  to  the  wife,  the  decree  declares  the  wife  intitled  to  such  a  share, 
aad  that  ^ter  the  account  was  taken,  and  the  debts  paid,  the  estate  should  be  distri- 
buted accordingly  ;  suppose  the  decree  had  been,  that  the  share  should  be  paid  to  the 
husband  and  wife,  if  the  money  was  not  paid  'till  after  the  husband's  death,  she  would 
be  intitled  to  it,  as  at  law  on  a  judgment,  the  right  survives  to  the  wife,  and  the  executors 
of  the  htisband  cannot  bring  a  scire  facias ;  and  the  case  sure  is  not  the  leas  strong 
because  this  decree  sa^  it  shall  be  paid  to  the  wife.  As  to  the  other  part  of  the  decree, 
the  Court  only  provisionally  directs  that  the  money  shall  be  brought  before  the  Master ; 
can  this  be  considered  as  a  payment  either  to  the  husband  or  wife  %  No,  the  Court 
cautiously  declares  it  to  be  for  the  benefit  of  the  parties,  to  whom  it  shall  appear  to 
belong,  without  determining  who  they  were,  but  another  act  of  the  [235]  Court  was 
to  pass  on  that  question,  who  had  the  right  to  it ;  in  the  first  place,  it  belonged  to  the 
cnditors,  and  it  appears,  that  some  of  them  have  been  paid  out  of  it,  and  this  £10,000 
is  only  part  of  the  estate,  not  the  liquidated  sum  to  be  distributed,  that  depended  on 
the  master's  report,  which  must  be  confirmed  by  the  Court,  so  that  this  decree,  is 
like  an  interiocutory  judgment.  Quod  computet,  ay  which  the  husband  acquires  no 
light ;  but  if  he  dies,  the  wife  must  revive :  But  if  the  sum  had  been  hquidated  by 
the  master's  report,  and  confirmed  by  the  Court,  in  the  life-time  of  the  husband,  still 
the  Court  would  have  considered  on  what  terms  the  husband  should  have  received 
it.  But  there  is  no  foundation  to  sa^,  that  this  decree,  or  the  payment  to  the  master, 
which  is  only  an  execution  of  the  provisional  part  of  it,  vests  any  mterest  in  the  husband  ; 
and  therefore  the  defendant  Eliiabeth's  share  of  this  money,  cannot  be  considered 
as  mrt  of  the  assets  of  Mr.  Chitty.  (1  Vem.  161 ;  2  Vem.  190,  707,  68,  401,  501 ; 
1  Chan.  Cas.  41,  181,  189 ;  4  Inst.  85,  86,  87 ;  SuppL  to  Wentw.  310 ;  Swmb.  part 
2,  sect.  9,  n.  13 ;  Moor,  339,  Cas.  359 ;  Bra  Ah.  tit.  Test.  n.  11  ;  Fitis.  Ah.  tit.  Ex. 
n.  109 :  Post.  Cas.  200  i  Swinb.  part  6,  sect.  7,  n.  7.) 
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Friday^  November  the  28th  [1729> 
MOTIONS. 

Case  126. — Mouheauz  &  uz',  versus  Bnu),  al'  GoLUMSi 
In  Court,  Lord  ChancMor, 

Mm.  Molineaux's  mother  was  divorced  from  her  husband  causa  adulterii  with  the 
defendant,  and  the  father,  after  the  death  of  her  mother,  intermarried  with  the  de- 
fendant, and  by  will  devised  to  her  all  his  personal  estate,  and  made  her  executrix  ; 
the  defendant  rax>ved  the  will  in  common  fonn,  and  the  plaintiffs  instituted  a  suit  in 
tilie  spiritual  Court,  to  set  aside  this  will ;  and  the  probate  granted  to  the  defendant 
was  ordered  to  be  biou^t  in :  And  the  plaintifEs  filed  their  Bill  for  aatiefaction  out  of 
assets,  of  £1000  due  to  the  wife  by  her  mother's  marriage  articles,  and  for  a  distributive 
share  of  the  personal  estate  tA  her  father,  in  case  he  made  no  will,  and  the  def«idaat 
having  prayed  a  month's  time  to  answer,  the  council  for  the  plaintifEs  on  affidavit  of 
the  insolvency  of  the  defendant  the  executrix,  moved  tbe  Court,  that  she  mi^ht  be 
enjoined  from  receiving  any  more  of  the  personal  estate  'till  the  suit  in  the  spiritual 
Court  was  determined,  and  to  bring  before  a  master  what  she  had  already  recaved, 
and  said,  that  Lord  Harcourt  had  frequently  made  such  orders  on  a  certificate  only 
that  the  bill  was  filed. 

[236]  Lord  Chancellor.  I  do  not  think  that  the  defendant, being  to  set  out  an  account^ 
has  affected  an^  delay ;  but  why  should  not  I  take  care  to  secure  the  effects  before  answer 
(as  I  gnuit  injunctions  to  stay  waste,  on  a  certificate  of  the  bills  being  filed),  since  a 
suit  is  depending  in  the  spiritual  Court  to  set  aside  the  will  1  and  that  it  was  adjudged 
by  the  Delates,  in  the  case  of  Powis  and  Andrews,  that  the  spiritual  Court  cannot 
impound  the  assets  •pendente  lite  ;  so  let  an  injunction  go,  to  restrain  the  defendant 
from  receivii^  any  of  the  effects  till  answer ;  and  further  order,  but  not  till  the  suit  in 
the  spiritual  Court  is  determined.   (Po8t,Cas  171.) 


,  Case  127.— Treacle  versus  Habaib^ 

In  Court,  Lord  Chancellor.   Eodem  die. 

Two  are  appointed  guardians  by  will,  one  marries  the  ward  at  nine  years  of  age  to  his 
own  son  of  16,  the  Court  detivered  the  child  to  the  other  guardian  till  she  came  to 
age  of  consent,  but  would  not  commit  the  guardian  because  he  was  not  aj^inted 
under  the  great  a^i,  but  being  in  Court,  obliged  him  to  enter  into  a  recognizance 
to  appear  in  the  King's  Bench,  to  any  information  should  be  filed  against  him. 

The  in£uit  by  her  prochein  amy,  brought  this  bill  against  the  defendant  Mr.  Harris, 
for  an  account,  and  to  remove  him  horn  the  guardianship.  The  prochein  amy,  and  the 
defendant  Mr.  form,  were  appointed  guardians  to  the  infant,  by  the  will  of  her  father. 
The  defendant,  who  was  very  poor,  married  her  when  she  was  about  nine  years  old, 
to  his  own  son,  a  boy  of  fifteen  ;  she  had  an  estate  in  lands  of  about  £60  a  year,  and 
£1000  in  money  :  The  defendant,  in  obedience  to  an  order,  produced  her  this  day  in 
open  Court,  and  the  Lord  Chancellor  ordered,  that  she  should  be  delivered  the  next  day, 
at  such  a  time  and  place  (for  he  would  not  order  her  then  to  be  delivered  in  Court, 
to  prevent  anydistun)ance,for  the  child  wept  sorely,  when  she  found  she  was  to  be  parted 
from  her  husband),  to  her  clerk  in  Court,  to  be  delivered  over  by  him  to  the  prochein 
amy,  who  was  then  in  the  country,  the  other  guardian,  who  had  not  misbehaved  himself ; 
and  his  lordship  declared,  that  since  the  marriage  was  voidable,  he  was  resolved  to  keep 
the  parties  asunder  till  the  wife  came  to  the  age  of  twelve  years ;  but  if  she  then  con- 
sented to  the  marriage,  and  would  go  to  her  husband,  it  was  not  in  his  power  to  hinder 
her,  but  he  would  not  make  it  part  of  the  order,  that  the  husband  shoiild  not  visit  her, 
till  he  saw  how  he  behaved  himself,  and  that  he  would  not  commit  the  guardian,  though 
lie  had  been  guilty  of  a  gross  treachery,  because  he  was  not  appointed  under  the  Great 
Seal ;  for  every  crime  punishable  by  law  was  not  to  be  punished  by  that  Court,  but  only 
contempts ;  but  as  he  was  in  Court,  he  should  enter  into  his  own  recognisance  of  JEIOO 
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before  a  master*  to  appear  to  any  information  should  be  filed  against  him  and  his  vife, 
by  ^e  AUomev  General,  and  that  though  it  was  not  reasonable  that  the  infant's  estate 
should  be  at  the  charge  of  that  application,  yet  he  would  not  order  the  defendants  to 
pay  the  coats,  for  the  [237]  Court  of  5.  i?.  if  they  were  found  guilty  on  the  information, 
before  they  set  a  fine,  would  send  the  parties  to  agree  together,  and  if  they  did  not, 
would  consider  it  in  their  fine. 

The  council  for  the  infant  would  have  had  the  child  delivered  to  the  ser  jeant  at  arms, 
till  the  proohdn  amy  came  to  town,  and  said,  such  orders  had  been  often  made ;  but 
die  Lord  Chancellor  would  make  no  suoh  order,  and  asked,  who  would  pay  him  1 


Case  128.— Anonymus. 

In  Court,  Lord  Chancellor.  Eodem  die* 

Lord  Chancellor,  as  one  of  the  Commissioners  of  Oyer  and  Terminer,  gave  leave  to  serve 
Mr.  Huggins  with  a  subpoena,  who  was  in  coimnement  in  Newgate  for  murder,  of 
vhich  he  was  indicted  at  the  Old  SaUey,  and  a  special  verdict  found. 

Mr.  Sdicitor  General  moved  for  a  subpoena  returnable  immediate  against  Mr.  Hug- 
i^fu  (who  was  committed  to  Newgate  for  murder,  of  which  he  was  indicted,  and  a 
special  verdict  found,  but  not  yet  argued),  and  that  service  of  it  on  the  turnkey  or  keeper 
oiNewgate^  might  be  good  service,  because  his  servant  had  denied  them  access  to  him. 

Lffrd  Chancellor.  No  process  can  be  served  on  a  prisoner  committed  at  the  suit 
of  the  Crown,  without  leave,  though  if  he  once  appears,  you  may  go  on  against  him ; 
but  as  I  am  one  of  the  commissioners  of  oyer  and  terminer,  before  whom  he  was  tried, 
I  will  make  an  order,  that  the  keeper  of  Newgate  shall  admit  you  in,  to  serve  the  process 
oa  Mr.  Huggina. 


Thursday,  December  the  iUt  [1729]. 
MOTIONS. 
Case  129.— ANONTMira. 
[See  In  re  Barringtcm,  1886,  33  Ch.  D.  527.] 

At  the  Chancellor's  house,  Master  of  the  Rolls. 

If  a  stranger  cuts  down  timber,  or  commits  waste,  it  belongs  to  the  tenant  for  life  without 
impeachment  of  waste,  and  not  to  the  tenant  in  tail,  or  in  fee,  in  remainder. 

Tenant  for  life,  without  impeachment  of  waste,  remainder  to  his  first,  and  every 
other  son  in  tail,  becomes  a  buurupt,  and  a  commissiaa  is  taken  cut  against  him,  luid 
the  commissionerB  sell  his  estate  to  the  defendant,  against  whom  the  son  of  the  bankrupt, 
CQ  certificate  of  his  bill  being  filed,  and  affidavit,  obtains  an  injunction  to  stay  waste, 
which  upon  coming  in  of  the  answer  was  to  be  dissolved  nisi,  and  the  plaintifi  shewed 
for  cause,  that  he,  as  tenant  in  tail,  had  a  right  to  injoin  any  one  from  committing 
waste,  but  the  tenant  for  life  himself,  and  even  him  in  a  Court  of  equity,  from  pulling 
[238]  down  the  mansion  house,  or  cutting  down  timber  ornamental  to  it,  though  he  has 
a  power  by  law. 

Malta-  of  the  Bolls.  The  injunction  must  be  continued  as  to  pulling  down  the 
mansion  house,  or  cutting  down  the  timber  ornamental  to  it ;  but  dissolved,  as  to 
cutting  of  timber  generally,  for  though  there  have  been  great  variety  of  opinions  for^ 
BUttfy,  it  is  now  settled  at  law,  that  if  a  stranger  cut  down  timber,  or  commit  any  other 
waste,  it  belongs  to  the  tenant  for  life,  who  is  dispunishable  of  waste,  and  not  to  the 
remamder-inan  in  tail,  or  in  fee. 
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Case  130.— Anon  YHUs. 

At  the  Chancellor's  houee^  Master  of  the  Bolls.    Eodem  die. 

An  answer  of  two  defendants  underwrit  jurat*,  was  suppressed  on  a  motion  for 

irregularity. 

The  joint  and  several  answer  of  two  defendants,  was  on  motion  suppressed  for 
irregularity,  because  it  was  underwrit  jurat',  and  not  jurat!,  or  ambo  }urati :  And 
the  Master  of  the  Rolls  said,  lie  had  known  such  an  answer  adjudged  irregular. 

Case  131.— ANONiuns. 

At  the  Chancellor's  house,  Master  of  the  RoUs.   Eodem  die. 

A  sequestration,  which  is  a  kind  of  a  suspension,  nisi,  &c.,  was  granted  against  the  warden 
of  the  Fleet,  for  not  answering.  No  attachment  lies  against  him  because  he  is  sup- 
posed to  be  always  in  Court,  and  tho'  it  is  directed  to  the  Sherifi,  the  body  when 
brought  in,  is  turned  over  to  the  Fleet.  In  C.  B.  if  the  warden  will  not  appear,  they 
forejudge  him  his  office. 

A  Sequestration,  nisi,  <&c.,  was  moved  for  against  Mr.  Gamhiere,  the  warden  of  the 
Fleet,  for  not  putting  in  his  answer. 

Master  of  the  Bdls.  It  is  common  to  suspend  clerks  of  Courts,  and  the  wardens 
of  the  Fleet.  The  warden  of  the  Fleet  attends  this  Court,  and  the  Court  of  Exchequer 
by  two  deputies,  and  therefore  no  attachment  will  lie  against  him,  because  he  is  supposed 
to  be  always  personally  in  Court,  but  he  cannot  be  sued  by  bill  in  either  Court,  but 
only  in  the  Common  Pleas,  where  if  be  will  not  appear,  they  forejudge  him  his  office. 
The  attachment  is  directed  to  the  Sheriff,  but  when  ne  brings  in  the  body,  the  prisoner 
is  turned  over  to  the  Fleet.  Take  your  order  for  a  sequestration,  which  is  a  kind  of  a 
suspenmon,  nisL 

[239]  Friday,  December  the  6th  [1729]. 

APPEALS  AND  BEHEABINGS. 

Case  13*2.— Mayew  versus  Copping. 

At  the  Chancellor*s  house.  Lord  Cha/ruellor. 

The  heir  cannot  redeem  without  paying  the  mortgage  money,  and  the  money  due  by 

bond  too. 

Mr.  Solicitor  General  for  the  defendant.  This  is  an  appeal  from  a  decree  of  the 
Master  of  the  Bolls,  and  the  only  question  is,  Whether  a  mortgagee,  who  is  also  a  creditor 
by  bond,  shall  foreclose  the  voluntary  assignee  of  the  heir  at  law,  unless  he  pay  the  money 
due  on  the  bond  1  The  mort^;agor  himself  might  redeem  paying  only  the  mortgage 
money,  unless  it  was  agreed  that  the  mortgage  should  stand  as  a  security  for  the  money 
due  on  the  bond ;  the  heir  indeed  must  pay  both,  not  because  the  bond  is  a  real  lien 
on  the  estate,  but  to  prevent  a  circuity  of  action,  because  the  equity  of  redemptaon 
is  assets  in  equity  by  descent,  but  if  the  heir  conveys  away  the  lands  before  a  bill  is  filed, 
or  an  action  commenced  against  him  (and  it  does  not  appear  that  this  bill  was  brought 
before  the  alienation  of  the  heir),  to  a  purchaser,  by  the  4  &  5  of  W.  3,  the  purchaser  is 
not  liable,  but  only  the  heir,  and  so  if  he  makes  a  voluntary  conveyance,  the  h«r  only 
must  'answer ;  but  here  the  heir  is  not  brought  to  a  hearing,  and  it  does  not  appear 
that  he  is  insolvent,  and  the  plaintiff  oi^ht  to  receive  no  further  help  than  the  statute 
gives  him,  and  this  assignment  cannot  be  within  the  statute  of  Elie.  for  it  cannot  be 
said  to  be  made  to  defraud  his  creditors,  but  his  father's,  and  before  the  4  &  5  o£  W. 
&  M.  tho*  a  man  bound  himself  and  his  hrars  in  a  bond,  he  might  defeat  his  creditors 
by  a  voluntary  devise  of  the  lands. 

Lord  Chancellor.  Suppose  before  the  atatut«,  one  sued  the  heir  on  a  bond,  and  he 
pleadwl  an  alienation  before  the  action  was  brought,  and  produced  a  voluntary  convey- 
ance in  evidence,  would  not  the  jury  have  found  that  to  be  fraudulent  %  uui  the  statute 
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of  Q.  Elit.  makes  such  conveyances  void,  the  obligor  himself  before  the  statute  might 
derise  the  lands,  because  they  were  not  bound  in  his  hands  ;  and  this  is  a  mortgage 
in  fee,  bo  the  equity  of  redemption  is  not  assets  at  law,  but  in  equity  only  the  mortgagee 
files  a  bill  of  foreclosure,  which  must  be  considered  in  the  same  manner  as  to  the  heir, 
as  if  be  had  brought  a  bill  to  redeem,  which  he  could  not  hare  done  without  paying  off 
both  debts ;  The  heir  has  transferred  his  rieht  without  a  consideration ;  Is  not  such 
an  assignment  fraudulent  1  The  [240]  defendant  is  not  ^n  alienee  at  law,  the  plaintifE 
comes  mto  this  Court  to  get  notlung  from  him,  and  he  cannot  redeem  but  on  the  same 
temis  with  the  heir,  so  the  decree  must  be  revOTsed. 


N.B.  The  Master  of  the  RoUs  decreed  the  defendant  to  redeem,  on  paying  the  mOTt- 
gage  money  only,  because  the  pkdutifE  had  not  made  a  case  of  it,  or  insisted  on  the 
statute.  (2Vem.  44,61, 177,691,698;  2  Chan.  Cas.  164 :  1  Chan.  Cas.  97  ;  1  Vem. 
244,  245,  174 ;  3  Salk.  64,  Gas.  7.) 


If  a  devise  is  loaded  with  a  perpetual  chaise  that  will  enlarge  the  estate,  tho*  there 
are  no  express  words  to  pass  the  inheritance.  3  Vem.  106  ;  Styl.  293 ;  Moor 
852,  Cas.  1164. 

Mr.  Solicitor  General  for  the  plaintiffs.  Mr.  Canning  made  his  will,  inter  aV 
in  these  words, '  All  the  rest,  residue,  and  remainder  of  my  messuages,  lands,  tenements, 
'  or  hereditaments,  whatsoever  and  wheresoever  unbequeathed,  after  my  just  debts, 

*  legacies,  and  funeral  expences  are  fully  satisfied  and  paid  ;  I  give  to  my  ezeoutois, 

*  in  tnst  for  my  daughters.'  And  the  question  is,  Whether  these  words  pass  an  ratate 
in  fee,  or  for  life,  only  to  the  executors  % 

As  the  testator  liad  a  power,  so  it  amwars  to  be  his  intention  to  pass  the  fee,  which 
is  the  rule  to  construe  wills  by,  and  is  the  reason,  why  a  devise  to  a  man  for  ever  has 
been  taken  to  be  a  devise  of  the  inheritance,  and  the  intention  is  to  be  gathered,  not 
from  one  clause  only,  but  from  the  whole  will,  the  testator  plainly  designed  to  make 
a  full  disposition  of  his  whole  estate ;  he  considers  his  eldest  son  and  heir  at  law  in  the 
first  place,  and  he  devises  a  messuage,  called  the  Rot/td  Oak,  to  him  and  bis  heirs,  and 
thirty  pounds  a  year  for  his  life,  to  be  paid  him  by  his  executors  out  of  the  lands  of 
Upper  lUington,  in  Warwickshire  (the  estate  in  question),  then  he  bequeaths  several 
pecuniary  k^acies,  next  he  devises  oerthin  lands  to  his  wife  for  Hfe,  remainder  over  in 
fee,  and  then  comes  the  clause  in  question. 

A  reversion  in  fee  may  undoubtedly  pass  by  the  word  hereditament,  and  a  fee 
may  pass  from  circumstances,  and  the  testator,  by  making  a  particular  provision  for 
hii  heir,  shews  what  he  designed  he  should  have,  and  where  there  is  a  general  devise 
to  executors  for  a  particular  purpose,  such  an  estate  must  be  construed  to  pass  to  them, 
as  will  enable  them  to  execute  that  purpose ;  and  where  the  estate  is  loaded  with  a 
peqietual  charge,  or  annuities,  it  must  continue  as  long  as  the  burthen,  though  they 
are  no  express  words  to  pass  the  inheritance,  [241]  this  devise  cannot  determine  with 
the  life  of  the  executors,  because  the  annuity  to  be  paid  out  of  it  to  the  son  may  last 
longer,  and  his  intention  further  appears  from  hence,  that  though  his  heir  survived 
his  executors,  he  gives  liim  only  £30  a-year  for  life  out  of  them,  and  if  the  estate  is 
not  to  determine  with  the  life  of  the  executora,  they  can  have  no  other  interest  but  a 
fee,  and  the  book  cases  are  full  of  resolutions  of  this  kind. 

A  devise  of  lands  paying  such  a  sum,  as  suppose  £5  on  the  death  of  the  testator, 
is  a  devise  in  £ee,  because  the  devisee  may  die  before  quarter-day ;  and  so  possibly 
bv  another  construction  he  might  be  a  loser.  2  Salk.  685,  Smyth  versus  Tindal, 
the  Court  held  the  devise  to  Marqaret  a  fee,  because  it  was  subject  to  a  perpetual  charge. 

But  the  words  themselves  will  carry  the  inheritance,  hereditament  is  a  more  extensive 
word,  and  more  clearly  comprizes  the  inheritance  than  the  word  estate ;  and  in 
■'(  Mod.  229,  Willows  versus  Lydcot,  Mr.  Justice  Povxl  was  of  opinion,  that  the  word 
hereditaments  imported  the  inheritance ;  and  if  he  had  devised  the  inheritance  not 


Thursday,  December  the  llth  [1729]. 
Case  133.— Canning  versus  Canning. 
[See  Venn  dem.  Mow  v.  MeU(yr,  1 794,  6  T.  B.  &63.] 
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before  diapoaed  of,  the  levdraion  in  fee  would  have  passed.  1  Salk.  234,  Gas.  13,  Celt 
veiBUS  BatpUfMon.  1  Lutwych,  765,  Norton  versus  Lad.  A  devise  to  A.  for  life,  the 
whole  remainder  to  if  he  survives  A.,  if  not,  then  the  whole  remainder  and  reversion 
of  all  the  said  lands  to  my  sisters,  and  their  heirs ;  it  was  adjudged  that  B.  took  s  fee : 
Here  all  the  remainder,  <S;c.,  unbequeathed  is  the  same  as  the  whole  remainder ;  and 
in  the  case  oiiHopetoell  YevaviB^Acldand,  1  Salk.  239,  the  Court  were  of  opinion  a  fee 
would  pass  by  the  words,  Whatsoever  I  have  not  before  disposed  of ;  here  the  words 
are.  Whatsoever  <md  wheresoever  unbequeathed. 

Mr.  Abney.  These  words  pass  the  fee,  which  appears,  first  from  the  word  heredita- 
ments, Co.  Lit.  6,  a  hereditament  is  the  lar^t  word  of  all  in  that  kind,  for  whatsoever 
is  an  hereditament,  may  be  inherited  be  it  corporeal,  or  incorporeal,  real,  personal, 
or  mizt :  But  in  Hob.  2,  Cas.  2,  Widlake  versus  Harding  (2  Saund.  382  ;  Moor.  873, 
Gas.  1218 ;  GodK  207),  I  do  give  and  bequeath  unto  my  cousin  and  her  assigns  my 
now  dwelling-house,  with  all  the  lands  bebnging  to  it,  for  tha  term  of  ninety-nine 
years ;  and  my  said  cousin  shall  have  my  inheritance,  if  the  law  will  allow  it ;  it  was 
adjudged  the  cousin  took  a  fee,  by  the  word  inheritance. 

y  .  Secondly,  from  the  words.  All  the  residue  and  remainder,  &c.,  alt  the  rest  of  my 
estate  would  plainly  have  conveyed  the  inheritance,  and  we  think  these  words  are  as 
full  and  sigmfi-[240><!ant,  2  Vera.  564,  Murry  versus  Wise,  Nott  devised  to  his  daughter 
£50  and  all  the  rest  and  residue  of  his  real  and  personal  estate  to  his  wi/e.  The  wife 
took  a  fee.  Alleyn,  28,  Wheeler  versus  Waidron.  A,  having  a  manor,  and  other  lands 
in  Somersetshire,  devised  the  manor  to  B.  for  six  years,  and  part  of  the  other  lands 
to  (7.  in  fee,  and  then  came  this  clause,  And  the  rest  of  my  lands  in  Somersetshire,  or 
elsewhere,  I  give  to  my  brother ;  and  it  was  adjudgea  that  by  the  word  {na^  the  re- 
version in  fee  of  the  manor  passed,  as  well  as  the  lands  not  devised  before,  3  Mod.  228, 
Hyley  versus  Hyley,  all  rest  and  remaining  part  of  his  estate  he  devised  to  his  three 
grandsons,  equally  to  be  divided  amongst  them,  that  only  excepted  which  he  had  given 
to  Peter,  Charles,  and  John,  and  to  the  heirs  of  their  bodies ;  it  was  adjudged,  that 
without  the  exception,  the  reversion  in  fee  would  have  passed  by  these  words. 

Thirdly,  from  the  words  '  Whatsoev^,  and  wheresoever  unbequeathed,  after  my 
'  just  debts  and  legacies,  and  funeral  expences  are  fully  paid,  and  satisfied,'  2  Ventr. 
285 ;  3  Mod.  229 ;  Carthew,  60,  Wilwws  versus  Lydcot.  William  Shelton  seized 
in  fee  of  the  messuage  in  question,  and  divers  other  messuages  in  the  parish  of  St. 
Martin\  and  other  parishes,  made  his  will,  and  thereby  devised  his  houses  in  the  other 
parishes  to  divers  charitable  uses,  and  then  devised  to  Edward  Harris,  and  Mary 
his  wife,  the  messuagb  in  question,  for  their  lives ;  and  then  in  the  following  clause, 
the  better  to  enable  nia  wife  to  pay  his  legacies,  he  devised  all  his  messuages,  lands, 
tenements,  and  hereditaments  whatsoever  within  the  kingdom  of  England  {not  above 
disposed  of),  to  have  and  to  hold  to  her  and  her  assigns  for  ever ;  and  judgment  was 
given  in  B.  R.  that  the  reversion  did  not  pass,  but  that  was  reversed  unanimously 
in  the  Exchequer  Chamber,  because  there  were  words  in  the  devise  to  the  testator's 
wife  that  would  carry  the  reversion  of  this  house,  as  an  hereditament  not  disposed  of ; 
and  here  the  words  whatsoever,  and  wheresoever  unbequeathed  are  of  the  same  import, 
1  Salk.  239,  Hopewell  versus  Ackland.  John  Ackland  being  seized  in  fee  of  the  lands 
in  question,  devised  an  annuity  to  H.  in  fee  ;  item,  he  devised  his  manor  of  Buclcnal 
to  A.  and  his  heirs ;  item,  he  devised  all  his  lands,  tenements,  and  hereditaments  to 
A  4 ;  item,  he  devised  all  his  goods  and  chattels,  money  and  debts,  and  whatsoever  he 
had  not  before  disposed  of.  to  the  said  A.,  he  paving  his  debts  and  legacies,  and  made 
A,  his  executor,  and  per  Trevor,  Chief  Justice,  hy  the  concluding  words.  And  what- 
soever I  have  not  before  disposed  of,  an  estate  in  fee  will  pass,  and  tlus  is  further  inforced 
by  the  following  words  (Cro.  Elia.  744  (22)).  He  paying,  c&c,  and  by  the  annuity  to 
H.  in  fee,  here  the  personal  estate  is  not  sufl&cient  to  pay  the  debts  and  legacies,  and 
where  lands  are  devised  for  the  payment  of  debts  or  portions,  a  fee  will  pass  by  words 
that  [241]  would  not  otherwise  carry  it.  Co.  Lit.  9  b.  If  a  man  devises  twenty  acres 
to  another,  and  that  he  shall  pay  to  his  executors  £10,  the  devisee  has  a  fee-simple, 
6  Co.  16  a,  Colyer's  case.  A  man  devised  part  of  his  lands  to  his  daughter,  and  other 
part  to  his  wife  for  life,  with  the  profits  of  which  she  was  to  educate  her  daughter ; 
and  that  after  her  death  it  should  remain  to  his  brother,  paying  205.  to  one,  and  other 
small  sums,  amounting  in  the  whole  to  ibs.  and  the  yearly  value  of  the  lands  was 
£3,  and  it  was  adjudged  that  the  brother  had  a  fee,  1  Vern.  104,  where  lands  are  deviaei) 
to  pay  debts  and  legacies  out  of  the  rente  and  profits,  the  lauds  may  be  sold,  otherwise, 
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if  they  are  to  be  paid  out  of  the  annual  lentB  and  profits,  and  it  is  a  rule  in  equity, 
that  where  lands  are  given  generally  to  trustees,  without  mentioning  for  what  estate, 
they  shall  be  taken  to  have  such  an  estate  as  will  enable  them  to  execute  the  trust : 
now,  an  annuity  is  to  be  paid  out  of  this  estate,  which  may  out-last  the  life  of  the 
executors,  and  therefore  their  estate  must  be  enlarged. 

Mr.  Yates  for  the  defendant.  These  words  pass  only  an  estate  for  life.  A  devise 
to  one  generally,  is  hut  an  estate  for  life,  and  where  the  Court  enlarges  it,  the  intention 
of  the  testator  must  be  very  manifest,  from  the  words  of  his  will  in  their  common  and 
ordinary  signification ;  and  when  a  man  uses  technical  words,  they  must  be  taken  in 
the  same  sense  the  law  puts  on  them.  In  the  case  of  Norton  versus  Lad^  the  wholt* 
remainder  was  expressed,  so  the  whole  remainder  was  adjudged  to  pass.  1  Vern. 
65.  Ptfi/fr  versus  fafUbs,  ft]  devise  to  A.  for  life,  reverBion  to  B.  and  C,  equally  to  be 
divided  between  them,  B.  and  C.  are  tenants  in  common  for  life  only. 

Here  no  particular  estate  in  these  lands  being  before  disposed  of  by  the  will,  the  words, 
AU  the  rest,  residue,  and  remainder,  must  relate  to  his  lands,  and  not  to  the  estate  or 
interest  remaining  in  them,  and  thev  are  to  the  same  effect  as  All  my  other  lands,  &c. 

Hereditament  is  barely  a  word  o\  description,  and  will  pass  only  an  estate  for  Ufe, 
and  -per  Trevor,  Chief  Justice,  in  the  case  of  Hopewell  versus  AcHand,  the  word  heredita- 
ment cannot  be  taken  to  denote  the  measure,  or  quantity  of  the  estate,  because  it  has 
a  proper  meaning,  and  extends  to  annuities,  advowsons  in  gross,  i&c,  which  are  not 
comprised  by  the  words,  lands  and  tenementa. 

As  to  the  words.  After  my  just  debts,  &c.  The  words  to  be  sure  must  have  such  a 
oonstmction  put  on  them,  that  the  devisees  may  not  be  loaera.  Cro.  £1.  330  (6). 
here  the  Q42lpeiBons  of  the  devisees  are  not  chai^^  with  the  annuity,  and  the  trust 
may  be  answered,  though  they  have  only  an  estate  for  life,  the  annuity  is  devised  here 
to  the  heir  himself,  so  that  the  reason  fails,  winch  might  induce  the  Court  to  oonmder 
this  an  estate  in  fee,  if  the  annuity  had  been  to  a  stranger,  because  the  reversion  coming 
to  the  heir  by  descent,  paramount  to  the  will,  he  would  defeat  the  annuity. 

Master  of  the  Rolls.  I  shall  firat  consider  the  word  hereditaments.  Lord  Coke. 
in  his  first  institute,  takes  notice  of  the  three  words  mentioned  in  this  will,  and  that 
hereditaments  is  the  most  comprehensive,  which  must  be  understood  of  the  things 
that  pass  by  it,  and  not  of  the  estate.  I  was  counsel  in  the  case  of  Smyth  and  Tindal, 
and  that  turned  on  the  collateral  warranty,  by  which  the  heir  of  Margaret  was  adjudged 
to  be  bound  :  and  the  law  is  now  settled  in  the  case  of  Hojxvxll  and  Ackland,  that  a 
fee  win  not  pass  by  the  word  hereditunent ;  and  how  can  we  better  explain  the  words 
of  a  will,  than  by  the  statute  of  wills  ?  by  which  any  person  having  manors,  lands, 
tenements,  and  hereditaments  of  estate  of  inheritance,  dtc,  may  devise,  tfr.,  how  absurd 
would  those  words  be,  if  the  words  inheritance  and  hereditament  had  the  same  sense ; 
and  in  the  statute,  whereby  estates  tail  are  forfeited  for  treason,  are  the  same  words. 

I  shall  next  consider  whether  it  appears  from  any  of  the  other  words,  or  from  all 
together,  to  be  the  intention  of  the  testator  to  give  his  executors  a  fee. 

It  appears  by  the  case  of  Wheeler  and  Waldron,  that  if  a  man  devises  particular  lands 
for  years,  and  after  devises  the  rest  and  residue  of  his  lands,  that  the  reversion  of  the 
lands  devised  for  years  will  pass,  as  well  as  the  lands  not  before  devised ;  but  there  was 
indeed  no  judgment  in  that  case,  for  I  had  occasion  once  to  search  the  record,  there  was 
a  special  verdict,  and  the  devise  was  on  condition,  that  his  brother  conveyed  other  lands, 
and  the  jury  found  the  value  of  both  estates,  and  that  the  lands  devised  would  be  just 
of  the  same  value  with  the  lands  to  be  oonveved if  the  reversion  passed,  there  was 
sueh  a  verdict  in  that  c-ase.  tho'  Lord  Chief  Justice  Hdt  was  of  opinion,  that  a  will 
ought  not  to  be  explained  by  matter  dehors.   (2  Vern.  624.^ 

In  the  case  of  Cook  versus  Garard,  1  Lev.  212  ;  1  Saund.  180 ;  2  Keb.  206,  207, 
224.  Keep,  seized  of  SfMin's  Hall,  settles  part  thereof  on  his  daughter  for  life,  and 
after  by  will  devises  the  house  to  his  wife,  for  a  year  after  his  death,  and  then  devises 
all  his  lands.  Not  settled  or  devised  to  Thomas  [243]  Keep,  htJ)endum  to  him  and 
hia  heirs,  it  was  adjudged,  that  though  this  devise  wm  of  the  lands,  not  devised  or  settled, 
And  not  of  the  estate  not  devised  or  settled,  the  reveraon  passed,  thoiigh  the  land 
itself  was  settled  and  devised  before ;  and  that  the  words  were  to  be  taken  for  the 
nndne  of  the  estate  in  the  lands :  So  2  Vern.  461,  Book  versus  Bo<A,  A.  seised  in  fee, 
dsvws  Blackacre  to  B.  for  life,  and  to  C.  all  his  lands  not  before  devised,  to  be  sold, 
^ifvezrion  of  Blackacre  is  well  devised  to  C. :  So  2  Tern.  659  and  621 ;  but  in  these 
uxl  the  other  cases,  the  inheritance  was  expresly  devised,  but  in  this  case,  the  question 
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is  not,  Whether  any  lands  he  had  before  devised,  shall  pass,  but  what  estate  passes 
in  lands  he  had  before  omitted  to  devise  ?  and  this  case  is  no  more,  than  if  he  had  enu- 
merated all  his  several  estates,  and  given  them  generally  to  his  executors ;  and  these 
words,  All  the  rest,  &c.,  comprehend  the  particulars  only,  and  not  the  estate,  and  mean 
no  more  (as  has  been  already  well  observed)  than,  All  my  other  lands :  Here  the  lands 
in  possession  are  to  pass,  so  that  the  words  run  only  to  the  lands,  and  not  to  his  interest. 

But  it  has  been  said,  that  the  testator  shews  his  intention  to  pass  the  fee,  by  giving 
his  son  an  annuity  for  life ;  but  if  thirty  pounds  a  year  are  given  to  the  heir,  they  will 
not  disinherit  him,  but  the  estate  shall  be  expresly  devised  away. 

As  to  the  words.  After  my  just  debts,  (£c.,  the  word  paying,  indeed  will  often  pass 
a  fee,  because  otherwise  the  devisee  may  be  a  loser ;  and  if  the  devise  is  to  a  stranger, 
it  is  a  condition ;  if  to  the  heir  himself,  a  limitaton ;  but  in  the  present  case,  there  is 
no  condition  or  Umitation,  but  only  a  dtaxgp  in  equity ;  and  the  Court  will  take  care 
the  executora  shall  not  be  losers,  by  decrenng  a  sale  of  the  estate  for  their  lives  only ; 
and  I  never  knew  the  rule  broke,  that  an  heir  is  not  to  be  difdnherited,  but  by  plain 
words,  or  by  words  of  necessary  implication.  If  a  devise  is  for  performance  of  such 
tnists  as  cannot  be  executed  without  a  fee  passes,  they  will  enlarge  the  estate ;  but 
here  the  trust  is  only  for  daughters,  which  may  be  understood  only  for  the  lives  of 
the  trustees,  and  therefore  I  think  the  executors  have  only  an  estate  for  life.  In  Norton 
and  Lad's  case,  it  is  plain  the  testator  designed  to  pass  the  whole  remainder,  not  a 
particular  interest  in  the  remainder,  and  he  explains  himself  when  he  further  devises 
it  over. 

Why  paying,  dc.,intk  devise,  passes  a  fee.  6  Co.  16 ;  3  Co.  30-  Bro.  title  estate, 
pi.  38,  78,  tit.  Testam.  pi.  18 ;  Cro.  EL  204  (39)  ;  1  Vem.  425  ;  38  Ed.  3, 14  ;  Bridgm. 
84,  152;  Sir  Wm.  Jon.  211  ;  Godb.  280;  Cro.  Ja.  599;  2  Mod.  25;  Moor,  464. 
Cas.  656  ;  Cro.  El.  497  (18). 

An  heir  is  not  to  be  disinherited  but  by  plain  words,  or  by  words  of  necessary  im- 
plication. Sir  The.  Jon.  113 ;  2  Lev.  249 ;  Flowd.  412  ;  Cro.  Ja.  415  ;  3  Buls.  193 ; 
Ant.  Cas.  88. 


[244]  Case  134.— Tilly  versus  Simpson. 

At  Ihe  Bolls.  Eodemdie. 

Lands  were  devised  in  trust,  to  maintain  the  infant  till  he  came  to  23,  and  then  to 
acoount,  and  pay  him  the  rents,  and  reconvey  the  estate  to  him,  but  if  he  died  before, 
to  reconvey  it  to  another ;  the  infant  is  not  intitled  to  an  account  till  he  come  to 
23,  for  that  is  &  condition  precedent,  but  the  surplus  profits,  if  he  die  before,  go  to 
the  heir  of  the  testator,  not  being  devised  over,  but  the  infant  and  the  heir,  on  sug- 
gestion of  insolvency  in  the  trustees,  may  bring  a  bill  for  an  account.  2  Vem.  138, 
247,  425,  671,  644.  645  ;  1  Vem.  21 ;  1  Chan.  Cas.  98. 

Mr.  Tolson  devised  all  his  lands  to  the  defendant  Simpson,  and  others,  in  fee,  in 
crust,  to  pay  the  plaintift  £50  a  year  for  his  maintenance  at  Westminster  school,  and 
£100  a  year  at  College,  and  the  Inns  of  Court,  and  when  he  came  to  the  age  of  twenty- 
three  years,  to  account,  and  pay  him  the  rents  and  profits,  and  reconvey  the  estate  to 
him  and  bia  heirs ;  but  if  he  died  before  that  age,  to  reconvey  the  estate  to  the  defendant 
Simpson,  and  his  heirs ;  and  the  plaintiff  the  infant  by  his  prochein  amy,  brought  this 
bill  against  the  trustees,  inter  tU^  for  an  account  of  the  rents  and  profits. 

Master  of  the  RoUs.  The  plaintiff  is  not  intitled  to  the  rents,  unW  he  arrive  to 
the  age  of  twenty-three  years,  which  is  a  condition  precedent,  but  if  he  dies  before, 
the  surplus  profits  belong  to  the  heir  at  law,  or  to  the  several  heirs  in  succession,  as 
so  much  of  the  estate  not  disposed  of  by  the  will ;  for  they  are  not  given  over  with  the 
lands  to  the  defendant,  and  therefore  the  defendants  are  not  obliged  to  account,  but 
the  infant  and  the  heir  at  law  might  have  prayed  an  account  by  a  proper  bill,  suggesting 
insolvency  in  the  trustees,  and  that  there  was  danger  of  the  profits  being  lost  in  their 
hands. 
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Friday,  December  Ike  12th  [1729]. 
PLEAS  ANI>  DEMUBBEBa 
Case  135.— WoRTHiNaTON  versus  Wilkinson. 

At  the  Chancellor's  house,  Lord  Chancellor. 

A  plaintifE  after  six  years  is  intitled  to  a  discoveir  of  a  fraud.   A  fraud  is  a  bar  to  the 
statute  of  linutations  at  law.  Nels.  Fol.  Rep.  in  Cane.  14,  266. 

The  bill  was  brought  for  a  discovery  of  a  fraud  and  reUef .  The  defendant  pleaded 
the  statute  of  limitations. 

Lord  Chancellor.  The  plaintiff,  after  six  years,  shall  have  a  discovery  of  that  fraud, 
which  intitlea  him  to  his  action,  which  would  otherwise  be  lost  by  the  length  of  time  : 
So  let  the  plea  stand  for  an  [245]  answer,  with  liberty  to  except,  and  the  benefit  of  it 
be  saved  to  the  hearing.  When  there  is  a  plain  fraud,  the  plainti^  may  take  advantage 
of  it  at  law.  I  once  tried  a  gold  cause,  where  the  defendant  asserted,  that  between  the 
line  and  the  latitude  of  40,  the  inhabitants  fought  with  arrows  pointed  with  gold, 
and  took  in  subscriptions  to  provide  ships  and  men,  to  make  themselves  masters  of 
the  place. 

Case  136.— Vaughan  versus  Gut. 

At  the  Chancellor'' s  house.  Lord  Chancellor.   Eodem  die. 

*  All  the  rest  and  residue  of  my  estate,  after  payment  of  my  debts  and  funeral,  I  give 
'  to  my  executors,'  <&c. — Q.  If  this  amounts  to  a  new  promise  to  the  creditors  1  Post, 
Gas.  201  ;  Sel.  Gas.  in  Oanc.  67. 

The  testator  made  his  will,  inter  aX\  in  these  words,  '  All  the  rest  and  residue  of 
'  my  estate,  after  payment  of  my  debts,  and  funeral  expences,  I  give  to  my  executors,' 
&c.  To  this  bill  filed  by  a  creditor,  the  executors  pleaded  the  statute  of  limitations. 

Mr.  Solicitor  General  for  On  defendants.  The  plaintiff  insists  that  the  will,  which 
was  made  before  the  six  years  were  expired,  whereby  the  testator  has  ordered  that  his 
debts  should  be  paid,  amounts  to  a  new  promise.  But  these  are  no  more  than  words  of 
course,  and  what  the  law  says,  where  lands  indeed  are  devised  to  executors,  in  trust, 
to  pay  debts,  the  testator  creates  a  new  fund,  and  the  nature  of  the  debts  are  altered, 
and  they  are  to  be  paid  equally,  2  Vem.  141,  Goflon  versus  Mill ;  and  great  incon- 
veniences would  follow,  if  this  will  should  revive  the  debt,  or  prevent  the  executors 
from  paying  other  creditors,  and  enable  them  to  pay  debts,  that  to  pay  otherwise  would 
be  a  devastavit ;  but  where  lands  are  devised,  no  creditor  can  complain,  because  a  new 
fund  is  created.  Why  did  the  creditor  lie  by  %  the  debt  was  contracted  in  1720,  and 
the  testator  died  in  1724,  so  this  debt  was  not  barred  at  that  time,  which  makes  the 
ease  much  the  stronger,  and  it  is  a  known  rule,  that  where  the  time  begins  to  run, 
in  the  life  of  the  ancestor  or  testator,  it  goes  on,  as  to  his  heir  or  executor,  and  it  was 
80  resolved  by  the  Master  of  the  Rdls,  and  affirmed  on  an  appeal  to  Lord  Macdesfield. 

It  has  been  resolved  that  the  statute  of  limitations  will  extend  to  attomies  bills, 
though  Uiey  are  things  done  of  record.  The  Lord  Chancellor  gave  no  opinion  of  this 
pdnt,  but  over-ruled  the  plea  for  other  reasons. 

[246]  Saturday,  December  the  \m  [1729]. 

MOTIONS. 

Case  137.— Anonyhus. 

At  the  Chancellor's  house.  Lord  Chancellor, 

If  the  goods  sequestered  are  not  sufficient  to  satisfy  his  demands  t^e  plaintifE  may 
move  to  revive  the  order  for  a  serjeant  at  arms. 

An  order  was  made  for  a  sale  of  goods  sequestered,  and  the  money  arising  by  the 
<^  not  being  suffident  to  pay  even  the  setfuestrators,  the  plaintiff  moved,  that  the 
<™er  for  a  Sei^eant  at  Arms  might  stand  revived,  and  an  order  was  made  accordingly. 


Digitized  by 


376 


ANONYMUS 


HOfiELT,  t/a. 


Oase  138.— Anontmus. 

At  the  Chancellor's  home.  Lord  Chancellor.    Eodem  die. 

On  a  decree  of  foreclosure,  the  Court  will  not  oblige  the  plaintiff  to  lay  the  title  deeds 
before  counsel,  for  the  defendant  to  get  an  assignment  or  sale  of  the  lands  (unless  tha 
plaintifl  consents  to  a  sale),  but  only  to  give  a  copy  of  the  mortgage  deed. 

A  decree  for  a  foreclosure  nisi,  and  the  defendant  moved,  that  the  plaintiff  might 
lay  the  deeds  before  counsel,  in  order  to  have  the  mortgage  assigned  to  one  who  would 
advance  the  money ;  but  the  counsel  for  the  plaintiff  insisted  ^at  such  an  order  was 
never  made,  but  where  the  mortgagee  consents  to  sale,  for  by  that  he  submits  to  do 
every  thing  that  is  necessary  to  a  s^e :  And  the  Lord  Chancdlor  made  an  order,  that 
the  plaintiff  should  give  the  defendant  a  copy  of  the  mortgage  deed,  at  the  defendant's 
charge,  but  would  not  oblige  him  to  produce  the  title  deeds,  but  said  he  thought  it 
a  good  reason  to  enlarge  the  time  to  redeem,  if  the  defendant  should  hereafter  apply 
to  the  Oourt  for  it. 


Case  139.— Neal  &  al'  versus  the  Attorket  General  &  al*. 

At  the  ChaneeUor's  house.  Lord  Chancellor.   Eodem  die. 

If  a  mortgagor  or  puisne  mortgagee  prays  to  enlarge  the  time  to  redeem,  he  must  pay 
interest  for  the  whole  sum  reported  due  for  principal,  interest,  and  costs.  But  where 
a  decree  is  made  for  creditors  to  be  paid  according  to  their  priority,  if  the  estate  is 
deficient,  the  principal  only  dial!  bear  interest,  after  the  confirmation  of  the  report. 
Ant.  Ca.  14. 

The  bill  was  brought  by  the  creditors  of  the  Duke  of  Wharton,  for  a  sale  of  his  estate, 
and  payment  of  their  debts,  and  a  decree  made,  the  m^ister  took  an  account  of  what 
was  due  to  the  several  creditors  for  principal  and  interest,  and  made  his  report,  which 
was  confirmed,  and  by  a  subsequent  order,  the  Master  was  to  carry  on  interest  for 
the  principal  sums  reported  due,  and  Mr.  Neal,  one  of  the  creditors,  moved  to  discharge 
this  order,  because  by  the  course  of  the  Court,  when  principal  and  interest  are  liquidatoi 
into  one  sum  by  a  master,  the  whole  bears  interest  from  the  confirmation  of  the  report, 
the  estate  may  not  be  sold  in  many  years,  and  the  plaintiff  has  done  all  in  his  power 
to  obtain  bis  debt,  and  if  this  account  had  been  stated  by  the  debtor  himself,  it 
[247]  would  have  carried  interest.  And  on  a  mortgage,  when  principal,  interest, 
and  costs,  are  lumped  into  one  sum  by  a  master,  if  the  mortgagor,  or  a  subsequent 
mortgagee,  pray  longer  time  to  redeem,  they  always  pay  interest  for  the  whole  sum. 

Lord  Chancellor.  When  the  Court  inlarges  the  time  for  the  mortgagor,  or  a  sub- 
sequent mort-gagee,  that  is  a  favour  (for  they  would  otherwise  be  foreclosed),  and  it  is 
but  just  and  reasonable  that  they  should  pay  for  it,  and  that  the  mortgagee  should 
be  no  l<»er  thereby.  The  decree  in  this  cause  is,  that  the  debts  should  be  paid  according 
to  their  priority,  and  it  would  be  very  unjust,  when  the  estate  is  deficient,  to  add  a 
surplus  debt  to  a  prior  creditor,  by  the  help  of  this  Court,  to  defeat  the  others  :  besides 
you  are  only  a  co-plaintiff,  and  the  order  is  general,  to  carry  on  interest  on  all  the  prin- 
cipals, and  the  rest  of  the  creditors  acquiesce  under  the  order.  The  Duke  of  Wkarton 
has  affected  no  delay,  but  vested  his  estate  in  trustees,  for  the  payment  of  his  debts, 
and  the  plaintifi,  who  was  a  creditor  by  judgment,  could  not  have  come  at  his  money 
without  this  decree ;  for  how  could  he  have  extended  his  judgment  against  the  mort- 
gagees 1  If  the  case  was  between  the  creditor  and  the  owner  of  the  estate,  it  might 
have  a  dillerent  consideration :  So  the  <nder  must  stand,  but  without  prejudice,  if 
there  should  hereafter  appear  to  be  a  surplus. 


Digitized  by 


XOBELT,  248. 


BROADWAY  V.  MOBECfiAFT 


377 


Wednesday,  December  the  nth  [112?]. 
Case  140— Broadway  versus  Morecraft. 
AttheBcUs. 

A  covenant  in  a  mortgage,  that  at  the  end  of  every  year,  if  the  interest  is  not  paid 
within  three  months  after  it  becomes  due,  it  shall  bear  interest,  is  a  void  covenant. 
Or,  that  on  non-payment  of  the  interest  at  the  day,  it  should  be  turned  into  principal, 
and  bear  interest  Or,  that  in  default  of  payment,  the  interest  shall  be  advanced 
from  £5  to  £6  psr  cent.  Or,  to  pay  £6  per  oefU.,  but  if  the  money  is  paid  at  the  day, 
tojMy  only  £5.  And  there  is  no  cufference  in  reason  between  the  two  last  covenants. 
2  Vem.  134,  289,  316,  402. 

In  1693,  a  reversion  was  mortgaged,  and  the  mortgagor  never  paid  the  interest 
money :  In  1711,  the  mortgagor  mortgagee  came  to  an  account  of  what  was 
due  for  principal  and  interest,  and  s  new  mortgage  was  made  for  the  whole,  with  s 
covenant,  thAt  at  the  end  of  every  year,  if  the  interest  was  not  paid  within  three  months 
after  it  became  due,  it  should  bear  interest 

Master  of  the  RoUs.  This  is  a  void  covenant,  and  the  mortgagor  may  redeem  on 
the  common  terma  In  the  case  of  Lord  Strutton  and  Meers,  Lord  Uarcourt  set  aside 
a  covenant,  that  on  non-payment  of  the  interest,  at  the  day  it  should  be  turned  into 
principal,  and  bear  interest :  And  in  the  case  of  Mitchel  and  Pdlexfen,  the  covenant 
was  declared  to  be  void,  that  on  default  of  payment,  the  interest  should  be  advanced 
from  five  to  six  per  cent.,  and  [248]  though  heretofore  the  Court  made  a  difference 
between  such  a  covenant,  and  a  covenant  to  pay  six  per  cent.,  but  if  the  money  was 
paid  at  the  day,  to  pav  only  £5,  ^t  that  distmction  has  been  long  out  of  doors,  and 
both  coYonants  hare  been  set  asi^  in  equity.  And  though  all  uiese  were  cases  of 
mortgages  in  possession,  yet  that  will  malce  no  difierenoe,  for  the  mortgagee  knew 
laa  security  was  only  a  reversion,  and  thought  it  sufiicient,  and  he  might  have  brought 
a  bill  of  foreclosure,  or  put  the  bond  in  suit.  This  case  was  affirmed  on  appeal  by  Lord 
King. 

Friday,  December  the  19iA  [1799]. 

MOTIONS. 

Case  141.— Anonymus. 

At  the  Chancellor's  house.  Lord  Chancellor. 

A  purchase  is  made  to  the  use  of  baron  and  feme  and  their  heirs,  and  baron  and  feme 
ym  in  a  mortgage  to  the  vendor  to  secure  part  of  the  purchase  money,  the  mortgagee 
files  a  bill  of  foreclosure,  baron  and  frane  answer  jointly,  the  baron  dies,  said  the 
wife  moves  to  amend  her  answer,  and  insists  that  the  mortgage  did  not  bind  her  for 
want  of  a  fine,  but  the  motion  was  denied,  because  an  answer  has  been  adjudged  equfd 
to  a  iine,  and  the  mortgage  is  ^ood  in  equity,  the  wife  not  pretending  she  was  imposed 
OIL— An  answer  in  equity  put  m  by  a  feme  covert,  is  equal  to  a  fine. 

An  estate  was  purdiased,  in  trust,  for  the  husband  and  wife,  and  th^  heirs,  and 
the  husband  and  wife  joined  in  a  mortgage  to  the  vendor,  to  secure  £500  part  of  the 
purchase  mone^ ;  the  mortgagee  brou^t  a  bill  of  foreclosure,  tuid  the  husband  and 
wife  put  in  a  joint  answer,  the  husband  dies,  and  now  a  motion  was  made  for  the  wife, 
that  she  might  amend  her  answer,  put  in  by  coertion  during  coverture,  and  insisted 
on  the  mortgage  not  being  obligatory  on  her,  because  no  fine  was  levied  :  And  2  Vem. 
197,  was  quoted,  where  baron  and  feme  exhibited  a  bill  for  a  demand  in  right  of  the 
wife,  and  the  cause  proceeded  to  publication,  the  baron  dies,  and  the  feme  marries 
&  Beoottd  husband,  on  a  new  bill  it  was  adjudged,  they  might  examine  again  the  same 
vitaeasee,  as  were  examined  in  the  former  cause;  ana  2  Vem.  249,  Shelberry 
voms  Brigs,  &  ux',  a  bill  was  brought  for  a  legacy  against  baron  and  ferae,  who 
vas  executrix  ;  and  it  was  adjudged  mdeed,  that  after  the  husband's  death,  the  wife 
fbould  be  bound  by  the  answer  and  depositions ;  but  it  was  said  that  in  case  of  the  wife's 
inheritaiice  it  was  otherwise. 
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Lord  Chancellor.  I  shall  not  grant  this  motion ;  for  though  the  mortgage  is 
inaufficdent  at  law,  I  shall  consider  it  as  a  good  mort^tge,  ainoe  the  wife  do  not  pretend 
she  was  any  ways  imposed  on ;  and  an  answer  in  tms  Court,  has  been  adjudgeid  equal 
tea  fine. 

[249]  PETITIONS. 
Case  U2.—Ex  parU  Hales.  [1729.J 
At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

Sir  John  Hales  preferred  a  petition,  supported  by  affidavita,  praying  that  his  grand- 
son, an  infant  of  tender  years,  who  was  tenant  in  tail  in  remainder  after  his  death, 
of  a  very  considerable  estate,  mi^ht  be  produced  in  Court  by  his  mother,  and  that 
he  might  be  appointed  hia  guardian,  ana  set  forth,  that  his  father  a  little  before  his 
death  nad  embraced  the  H^nan  Catholick,  and  that  the  child  was  sent  to  BuUoign, 
to  be  educated  in  the  same  religion. 

The  mother  being  served  with  this  petition,  swore,  that  the  child  was  sent  by  hia 
father  to  Bulloignt  in  his  last  illness,  by  the  hands  of  Mr.  Turner^  without  her  advice 
or  persuasion. 

Lord  Chancellor.  I  cannot  appoint  a  guardian  'till  the  infant  is  produced,  and 
whatever  crime  they  have  committed  by  carrying  him  out  of  the  kingdom,  to  educate 
him  in  the  Romish  religion,  they  are  punishable  for  it  in  the  proper  Court,  and  not 
in  this  Court :  But  I  will  order  an  himine  replegiando  against  Mr.  Turner,  who  is 
swore  to  be  the  person  who  carried  him  over. 

Saturday,  December  20  [1729]. 
Case  143.— Long  versus  Elways. 

At  the  Chancellor's  house,  Lord  Chancellor. 

The  plaintiff  an  infant,  by  Mr.  Freeman  her  prochein  amy,  filed  a  bill  against  the 
defendant  Elvxiys,  her  trustee,  for  an  account  of  the  real  and  personal  estate ;  and 
by  the  decree  an  account  was  to  be  taken,  and  Mr.  Freeman  was  appointed  her  guardian, 
and  he  was  expresly  ordered,  not  to  marry  her  without  the  consent  of  the  Court,  and 
Mr.  Freeman  preferred  a  petition  groimded  on  affidavits,  praying,  that  it  might  be 
referred  to  a  master,  to  examine  all  parties  upon  interrp^tones,  touching  the  mwriage 
of  the  said  infant,  who  were  present  at  the  said  marriage,  persuaders,  abettors,  and 
contrivers  thereof ;  and  that  they  might  be  committed ;  and  that  a  proper  settle- 
ment might  be  made  on  the  lady,  who  had  [^60]  £300  arvear  in  lands,  with  a  very 
good  wool  on  the  estate,  and  alMut  £5000  in  money ;  and  set  forth,  that  the  yoiu^ 
lady  was  brought  up  in  his  own  family,  and  was  at  the  time  of  the  maniage  at  his 
own  seat  in  Hertfordshire  ;  that  about  a  fortnight  before  Mr.  Chremer,  a  neighbouring 
gentleman,  with  his  wife  and  daughter,  came  to  dine  with  him,  that  after  dinner, 
Mrs.  Chremer  complaining  of  night  coming  on,  Mra.  Freeman  offered  them  a  lodging, 
which  they  accepted,  and  the  daughter  lay  with  Miss  Long ;  that  about  a  fortnight 
after.  Miss  Chremer  came  to  dinner,  and  there  being  a  great  deal  of  company,  Miss 
Long  and  she,  after  dinner,  slipt  into  the  garden,  and  being  missed,  upon  enquiry 
they  found,  they  had  gone  out  of  the  back  door  of  the  garden,  to  the  end  of  a  narrow 
lane,  where  a  coach  and  six  waited  them,  and  carried  them  to  a  little  ale-house,  at 
about  two  miles  dtstuice,  where  Miss  Long  was  married  to  Mr.  CcBsar,  and  the  messenger 
who  was  sent  after  them,  found  Mr.  Caaar  and  the  lady,  Mr.  Chremer  his  wife  wd 
daughter,  in  Mr.  Chremer's  house,  and  Mr.  Ctesa/r  told  him  he  was  married  to  the 
lady ;  and  Mr.  Freeman  swore  that  he  was  no  ways  privy,  or  consenting  to  the  match, 
but  an  utter  stranger  to  it.  And  his  counsel  insisted,  that  the  same  order  they  prayed 
for,  was  made  in  the  case  of  Mr.  Phipps  and  Lady  Catherine  Annedy ;  and  that  the 
Court  granted  a  sequestration  in  the  case  of  Lady  Shaftsbury  and  Lady  Gaindntrough, 
that  Mr.  Freemun  thought  it  his  duty  to  make  this  apphcation  to  the  Court,  to  clear 
himself,  and  to  have  proper  care  taken  of  the  lady's  portion. 

The  counsel  of  the  other  side  argued,  that  tms  Court  would  punish  the  persons 
concerned  in  the  marriage,  only  as  they  were  guilty  of  a  contempt  of  the  Court,  and 
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that  in  this  case,  no  body  but  Mr.  Freeman  and  the  lady  knew  of  the  order  of  guardian- 
ship, and  that  this  was  the  reason  why  a  sequestration  was  granted  against  Lady 
Shaft^ury,  because  she  was  guardian  to  the  young  Lord  Shaftsbury,  who  was  married, 
and  that  when  her  counsel  came  to  shew  cause  why  a  sequestration  should  not  issue 
against  the  Countess  of  Gainiiiorough^  the  order  for  a  sequestiation  was  discharged, 
b«cause  though  she  was  present  at  the  marriage,  she  was  not  privy  to  the  orders  of  the 
Court,  that  here  the  parties  were  not  proved  to  be  in  contempt,  for  it  is  not  sworn  that 
they  were  privy  or  assisting  to  the  wedding ;  and  that  this  Court  never  suffered  persons 
to  De  ezaminra  on  interrogatories  to  bring  themselves  into  a  contempt,  but  where 
a  contempt  was  e^yresly  sworn  against  them,  gave  them  leave  to  be  ezammed  on 
personal  mterrogatories,  by  way  of  purgation,  in  order  to  clear  themselves,  and  that 
this  was  the  case  of  Pkipps  and  Ladt/  Catherine  Anrusly,  for  there  it  was  exprwiy 
Bvom,  that  Sir  Constantine  and  Lady  Phipps  managed  and  brought  about  the  marriage  : 
[251]  in  this  case  the  ward  was  not  disparaged,  Mr.  Freeman  had  discharged 
himself,  and  her  portion  was  secure,  her  persozuil  estate  in  the  hands  of  trustees,  and 
her  real  estate  in  a  receiver's. 

Lord  Chancellor.  It  was  proper  for  Mr.  Freeman  to  apply  to  the  Court,  to  shew 
he  was  not  privy  to  the  match.  All  who  were  parties,  and  privies  to  this  wedding,  are 
guilty  of  a  contempt  of  this  Court,  though  they  were  strangers  to  the  decretal  order ; 
but  I  shall  not  set  up  a  general  inquisition  to  find  out  who  they  are,  but  some  are  prob- 
ably affected  by  the  afl^vits,  as  Mr.  Chremer,  his  wife,  and  daughter,  for  when  they 
dined  with  Mr.  Freeman  a  fortnight  before  the  marriage,  Miss  Chremer  and  Miss  Long 
lay  together,  the  day  they  were  married  they  went  into  the  garden  together,  and 
were  seen  going  out  of  the  back  door,  and  the  servant  who  pursued  them,  found  them 
altogether  at  Mr.  Chremer's  house  after  the  wedding :  Be  it  ordered  therefore,  that 
it  be  referred  to  a  Master,  to  see  what  settlement  Mr.  Ctssar  can  make,  and  at  the  same 
time  when  the  Master  makes  his  report,  let  Mr.  Chremer,  his  wife,  and  daughter,  shew 
cause  why  they  should  not  be  committed  ;  but  I  shall  make  no  order  for  the  commit- 
ment of  Mr.  Ccesar,  since  his  uncle  Mr.  Freeman  is  willing  to  discharge  his  peraon, 
nor  I  shall  not  examine  the  persons,  who  was  the  minister  that  performed  tne  ceremony  : 
And  as  no  objections  have  been  made  to  the  circumstances  of  Mr.  Ccesar ,  but  the  lady 
has  provided  for  herself  as  well  as  her  guardian  could,  the  Court  will  consider  that  in 
the  punishment  of  Mr.  Chremer  and  the  others. 

Friday,  January  the  \Uh  [1730]. 
EXCEPTIONS  TO  THE  MASTER'S  REPORT. 
Case  144.— Clayton  versus  Luckin. 
At  the  Chancellor's  house.  Lord  ChanceUor. 

U  the  lease,  houshold,  and  shop  goods,  are  assigned  over  to  another,  and  he  comes  into 
possession,  and  carries  on  the  trade,  from  that  time  they  are  to  be  considered  as 
money.  Debts  are  assigned  in  1713,  the  assignee  dies,  those  debts  shall  be  presumed 
to  be  paid  for  which  the  securities  could  not  be  found. 

A  person  indebted  on  several  accounts,  when  he  pays  money  may  apply  it  to  what 
debt  he  pleases.  1  Vem.  24,  34,  468 ;  2  Vem.  606 ;  2  Chan.  Cas.  83 ;  Cro.  El.  68 
(19);  Forrest.  123. 

The  plaintiff  filed  his  bill,  to  be  reheved  against  a  bond  of  £1000  lent  to  him  by  the 
testator  of  the  defendant,  and  for  an  accoimt  of  shop  and  houshold  goods,  a  lease  of  the 
house,  and  of  several  debts,  which  he  had  made  over  to  the  testator,  hy  assignment,  and 
ImU  of  sale,  as  a  collateral  security  to  pay  £60  per  a/nnum,  'till  the  payment  of  the  bond. 
And  the  defendant  brought  a  cross  bill  for  an  account,  and  an  account  was  decreed,  and 
a  report  made,  to  which  the  plaintiff  excepted,  because  the  master  had  allowed  interest 
for  the  bond,  from  the  date  to  the  time  of  the  report ;  [252]  but  had  not  allowed  for 
the  ^oods,  lease  and  debts,  from  the  time  of  the  sale,  and  assignment  in  discount  of 
the  interest  and  principd  due  on  the  bond :  And  the  Lard  Chancellor  allowed  the 
^ption,  and  ordered  that  it  should  be  referred  back  to  the  master,  and  that  the 
d^eodapt  should  account  for  the  lease  and  goods,  from  the  time  of  the  assignment, 
vnen  his  testator  came  into  possession,  and  carried  on  the  trade,  for  they  were  to  be 
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considered  as  money  from  that  time,  and  for  the  debts,  from  the  time  they  were,  or  might 
have  been  received  without  his  wilful  default :  And  that  the  assignment  being  in  1713, 
the  testator  should  be  presumed  to  have  received  those  debts,  for  which  the  securities 
could  not  be  found,  and  that  the  money  arising  thereby  (^be  plaintiff  being  likewise 
indebted  to  the  testator  by  simple  contract),  should  be  first  applied  to  pay  the  intereat 
due  on  the  bond,  then  the  debts  by  simple  oontraot  (for  it  was  in  tne  power  of  the  plaintiff 
to  declare  how  the  money  should  be  applied),  and  then  the  principu  due  on  the  bond. 

Saturday,  J anuary  the  1 7th  [1 730]. 

EXCEPTIONS. 

Case  146.— MoRELY  versus  Bonge. 

At  the  Chancellor's  houses  Lord  Chancellor. 

The  Court  allowed  the  executrix  sums  under  iOs.,  which  the  testator  had  fairly  entered 
in  an  account-book,  without  proof.    1  Vern.  283,  470  ;  2  Vem.  167. 

The  defendant,  as  executrix  of  her  husband,  who  was  master  of  a  ship,  which  traded 
between  Holland  and  Archaiigel,  in  hemp  and  other  commodities,  brought  an  action 
of  £300  against  the  plaintiff  as  owner  of  the  ship  for  wages,  and  had  judgment  by 
default ;  and  the  plamtif!  filed  a  bill  for  an  accoimt,  and  an  injunction,  and  she  was 
decreed  to  account,  and  the  master  made  his  report,  to  wliich  the  defendant  excepted ; 
because  the  master  had  not  allowed  her  several  sunxs  for  shovers,  when  the  ship  was 
under  careen,  though  they  were  fairly  entered  in  an  accountrbook,  kept  by  her  husband, 
as  master  of  the  ship,  and  several  witnesses  deposed,  he  was  a  man  of  a  fair  character, 
that  the  expence  was  necessary,  and  that  it  was  not  usual  for  masters  of  ships  to 
take  vouchers  for  such  small  sums. 

Ijord  Chancellor.  All  the  sums  under  forty  shillings  would  have  been  allowed 
by  the  master  to  the  testator,  upon  his  own  oath ;  and  since  they  are  fairly  entered 
in  his  book,  which  was  regularly  kept,  and  cannot  be  supposed  to  be  done  to  serve  this 
turn,  [253]  and  are  proved  to  be  necessary  expences,  and  it  is  sworn  he  was  an  honest 
man,  they  shall  be  t^Iowed  to  his  executrix,  especially  after  this  length  of  time,  and  a 
judgment  by  default :  And  to  object,  that  she  may  examine  witnesses  in  Holland  or 
Arckanml,  to  the  payment  of  these  small  sums,  is  in  e:Sect  to  say,  she  shall  not  have 
justice  done  her,  such  an  examination  would  be  so  chargeable ;  but  though  the  de- 
fendant's case  is  wry  hard,  I  am  tied  up  by  the  rules  of  Uie  Court,  and  therefore  can 
allow  the  exception  only  as  to  sums  not  exceeding  forty  shillings  :  The  testator  if  lie 
was  alive  must  have  produced  voucliers  for  the  other ;  and  in  this  case,  the  plaintiff 
has  made  no  use  of  the  testator's  account-book  by  way  of  charge. 


[254]  Be  Term.  S.  Hill.  1729-30.  in  Gdr.  Canoellabi£. 
Friday,  January  the  23rf  [1730]. 
MOTIONS. 
Case  Ui^.~Ex  parU  Jones.  [1730.] 
In  Court,  Master  of  the  Bolls. 

The  under  sheriff,  under  pretence  of  administering  the  oaths,  swears  a  candidate  coroner. 

The  Court  ordered  him  to  shew  cause  why  he  should  not  be  committed,  and  not  to 
file  a  return  to  the  writ  without  leave  of  the  Court.  But  this  is  not  a  good  cause  at 
law,  and  therefore  not  in  equity,  to  direct  the  new  writ  to  the  other  coroner.  Begistr. 
177  a,  b. 

Serjeant  Sfieplterd.  Moved  to  discharge  a  writ  de  Coronatore  Eligendo,  and  to  have 
a  new  writ  directed  to  the  other  coroner,  and  that  the  under  sheriff  and  clerk  of  the 
county  might  be  committed  on  the  death  of  Mr.  Floyd,  one  of  the  coroners  for  the 
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county  of  Cardigan,  a  writ  waa  directed  to  the  sherifl,  to  elect  a  new  coroner  in  hia 
room,  and  the  derk  of  the  county  writ  notices,  which  were  fixed  up  in  the  guild-halls 
of  the  several  towns  of  the  county,  that  on  the  I7th  of  December,  the  sheriff  would 
hold  a  county  court,  for  the  election  of  a  new  coroner ;  Mr.  Jones,  one  of  the  candidates, 
suspecting  some  foul  play,  went  to  the  sheriS  some  time  before  the  day,  and  desired 
him  to  be  at  the  Court,  but  he  told  liim  there  would  be  no  occasion,  for  nobody  opposed 
hun  :  On  the  sixteenth,  Mr.  Jones  came  to  Cardigan,  attended  with  about  two  hundred 
freeholders,  and  the  next  day  waited  with  them  all  the  morning  at  the  Guildhall, 
where  the  under-sheriff  designed  to  put  up  Mr.  'WilliaTns,  and  refused  to  hold  the 
Court  that  morning,  and  also  in  the  evening,  on  pretence  that  the  notice  was  not  given 
by  him,  or  the  sheriff,  but  by  the  [255]  clerk  ;  and  therefore  adjourned  the  Court  till 
tte  26th,  at  which  time  the  freeholders  required  the  under-sheriff  to  administer  the 
oath  of  abjuration  to  Mr.  'WUliams,  upon  which  the  under-sheriff,  under  pretence  of 
administering  the  oaths,  gave  him  the  oath  of  a  coroner,  and  then  taking  him  by  the 
hand,  gave  him  joy,  whereupon  all  the  freeholders  cried  out  they  voted  for  Mr.  Jones, 
and  demanded  a  poll :  but  the  under-sheriff  told  them  the  election  was  over. 

Master  of  the  Rolls.  Let  the  under-sheriff  and  clerk  shew  cause  why  they  should 
not  be  committed,  and  though  the  clerk's  being  present  when  the  under-sheriff  gave 
the  oath,  is  no  reason  to  commit  him,  there  seems  to  be  a  practice  and  contrivance 
between  them ;  he  gave  the  notice,  and  to  put  off  the  Court  when  the  freeholders  were 
come,  was  an  abuse,  which  he  so  far  comes  into,  as  to  sign  the  new  notices.  As  to  the 
discharging  the  writ,  let  the  under-sheriff  bring  it  with  him,  and  not  file  a  return 
without  leave  of  the  Court,  and  let  the  consideration  whether  the  writ  shall  be  dis- 
charged, and  a  new  one  granted,  be  reserved  till  that  time  :  But  I  cannot  direct  the 
new  writ  to  the  coroner,  because  you  have  not  mentioned  a  sufficient  cause  in  law, 
but  the  ^eriff  will  take  care  that  there  be  no  such  practice  a  second  time. 


Case  147.— B¥LBS  versus  Ward. 
In  Court,  Master  of  the  Bdls.  Eodem  die. 
A  motion  of  course  cannot  be  opposed,  though  notice  is  given  of  it. 

The  plaintiff  moved,  on  affidavit  of  the  defendant's  keeping  out  of  the  wa,y,  that 
service  of  his  clerk  in  Court,  with  a  writ  of  execution  of  a  decree,,  and  leaving  a  copy 
at  the  defendant's  house,  might  be  good  service  of  tiie  defendant,  and  that  demanding 
the  money  of  the  clerk,  might  be  a  good  demand  on  the  defendant,  and  the  council 
for  the  defendant  would  have  opposed  the  motion,  because  the  plaintiff  had  given 
notice  of  it,  but  the  Master  of  the  Rdls  would  not  give  them  leave,  because  it  was  a 
motion  of  course,  and  though  it  is  grounded  on  affidavits,  it  was  the  office  of  the  Court 
to  examine,  whether  they  were  sufficient  or  not,  and  he  granted  the  motion,  only  as  to 
the  demand,  for  if  a  subpoena  is  taken  out  for  costs,  which  must  be  served  personally, 
if  the  party  cannot  be  found,  the  order  is  only  general,  that  service  of  the  Clerk  in  Court 
shall  be  as  good  service,  as  of  the  party,  axA  ^et  in  that  case  there  is  a  demand. 

Then  the  council  for  the  defendant  insisted,  that  they  must  be  at  the  expence  to 
move  to  discharge  this  order  his  Honour  was  now  pleased  to  make,  because  it  was 
referred  to  a  master  to  amend  the  inroQment :  And  he  made  a  report,  to  which  they 
[256]  bad  taken  eTOep|tions,  and  they  were  set  down  to  be  aigued ;  so  that  the  plaintiff 
was  putting  a  decree  in  execution  mfore  it  was  inroUed.  But  the  Master  of  the  BoUs 
lud,  those  exceptions  were  irregular,  for  the  order  was  for  the  master  to  amend,  and 
he  certifies  that  he  has  amended,  and  though  the  master's  opinion  cannot  preclude 
the  defendant,  if  he  has  any  objections  to  it,  he  must  move  to  discharge  the  report, 
but  cannot  except  to  it,  for  exceptions  are  to  be  taken  only  to  reports,  that  must  be 
confirmed  by  the  Court,  or  to  special  reports,  because  the  Court  is  to  pass  judgment 
on  them ;  but  this  is  barely  a  certificate,  and  there  is  no  colour  to  except ;  the  master 
has  amended,  and  so  the  plaintiff  is  at  liberty  to  serve  the  defendant  with  a  writ  of 
vucntion  of  the  decree,  and  therefore  I  diachanje  these  e»»ptk>n8,  tho'  the  Lord  Chan- 
tdlor  has  made  an  order  to  set  them  down  to  be  argued. 
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Case  148.~Ray  versus  Tamtibld. 

In  Court,  Lord  Ckancdlor.   Eodem  die. 

The  Court  granted  an  injunction  to  stay  an  action  of  dower,  the  husband  having  de- 
vised to  ms  wife  £9  a-year  for  her  better  support  and  maintenance,  ai^  made  her 
residuary  legatee.  1  Chan.  Cos.  181;  4  Co.  Vernon's  Cas. ;  2  Vern.  365.  404; 
Freem.  211. 

The  plaintii!  moved  for  an  injunction,  to  stay  an  action  of  dower,  the  husband 
by  his  will  having  devised  £9  a-year  to  his  wife,  for  her  better  support  and  maintenance 
during  life,  and  also  made  her  residuary  legatee,  and  insisted  that  this  was  devised 

to  her  in  bar  of  her  dower,  and  as  an  additional  provision. 

Lord  Chancellor. — Though  this  devise  is  not  within  the  statute,  this  Court  has  gone 
much  farther  than  this  case  ;  so  let  an  injunction  go,  on  the  plaintiffs  giving  judg- 
ment, with  a  release  of  errors,  and  consenting  not  to  bring  error,  and  to  speed  hia 
cause  ;  and  giving  security,  to  pay  the  damages,  and  to  deliver  possession  as  the  Court 
shall  direct  at  the  hearing. 

Tuesday,  January  the  llih  [1730]. 
Case  149.— Slater  versus  Buck. 
At  the  Rolls. 

If  grantee  of  a  rent-charge  purchases  part  of  the  lands,  the  rent  shall  be  apportioned 
in  equity ;  especially  if  he  was  ignorant  of  his  title  to  the  rent  when  he  made  the 
purchase. 

The  plaintiff's  father  created  a  rent^charge  out  of  the  premisses,  to  himself  for  life, 
remainder  to  the  plaintiff  in  fee,  with  a  power  of  revocation,  and  sold  the  lands  to  the 
defendant's  father,  which  descended  on  the  defendant,  from  whom  the  plaintiff  pur- 
chased an  acre  of  the  said  lands,  and  being  after  his  father's  death  acquainted  with  his 
title  to  the  rent-charge,  he  applied  to  the  defendant,  who  pud  it  him  several  years, 
and  the  plaintiff  for  the  rent-arrear  distrained,  [257]  the  defendant  replevied,  and  the 
plaintiff  filed  a  bill  for  an  apportionment,  and  an  injunction. 

Master  of  th$  BoUs.  If  one,  who  has  a  rent-charge  issuing  out  of  lands,  purchasefi 
part  of  the  lands,  the  whole  rent  is  extinguished ;  but  if  part  of  the  lands  come  to  him 
by  descent,  the  rent  shall  be  apportion^,  because  the  lav  works  no  wrong  :  In  the 
first  case,  the  rent  is  extinguished,  because  the  purchase  is  the  party's  own  account, 
but  since  the  law  calls  it  a  wrong,  I  think  this  Court  would  relieve  him  ;  but  here  the 
plaintiff  was  unacquainted  with  his  title,  when  he  purchased  part  of  the  lands,  he  was 
not  ignorant  of  the  law,  but  of  the  fact,  and  therefore  according  to  the  many  precedents, 
and  the  common  rules  of  equity,  he  ought  to  be  relieved :  If  a  man  has  a  personal 
demand  of  which  he  is  ignorant,  and  gives  a  general  release,  which  in  point  of  law 
is  a  bar  to  him  of  all  demands,  yet  in  this  Court  it  shall  release  only  those  demands 
he  was  acquainted  with,  and  not  those  he  was  ignorant  of ;  but  it  is  said,  that  it  must 
be  presumed  the  pluntiff  knew  of  this  rent,  which  was  created  in  his  favour  by  his  own 
father ;  but  it  cannot  be  presumed  so.  for  the  rent-charge  was  £30  aryear  in  fee,  and 
the  acre  of  land  he  purchased  was  but  fifteen  shillings  a-year,  and  mnce  I  am  not  to 
presume  the  plaintiff  ignorant  of  the  law,  I  cannot  suppose  he  would  have  taken  this 
small  conveyance,  if  he  had  at  that  time  been  acquainted  with  this  title  to  the  £30 
a-year,  and  he  was  no  party  to  the  deed,  which  would  have  been  some  presumption 
he  knew  it,  though  he  never  executed  it,  and  yet  in  that  case  I  should  have  expected 
some  evidence  of  it,  and  his  father  might  not  think  proper  to  acquaint  him  with  the 
deed,  because  it  was  subject  to  a  revocation,  and  the  defendant  paid  this  rent-charge 
for  many  years,  and  though  he  says  he  was  not  then  acqmunted  with  the  advantage 
he  had  at  law,  shall  I  suppose  him  to  be  ignorant  of  the  law,  and  not  the  pkuntiff  t 
Be  it  therefore  decreed,  that  the  lands  shalistand  charged  against  the  defendant,  and 
all  claiming  under  him,  with  the  £29,  6s.,  and  that  the  pluntiff  shall  have  his  costs 
at  law,  and  in  this  Court,  and  a  perpetual  injunction  against  the  re^^evin :  I  will  not 
direct  a  new  conveyance  of  anak  a  rent-charge,  for  fear  of  mesne  incumbrances. 
(1  Chan.  Oas.  31,  273.) 
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[258]  Wednesday,  Jcmuary  the  28fA  [1730]. 
Case  150.— Hill  ivrm  Bisaii.. 

In  Courts  Lord  Chancellor. 


Mrs.  HUl  brought  a  bill  against  Mrs.  BisseU  administratrix,  and  second  wife  to  her 
i  late  lather  Mr.  BUsd  deceased,  a  freeman  of  London,  for  an  account  of  his  personal 
!  estate ;  an  account  vas  deoreed,  and  the  master  made  a  special  report ;  and  the  only 
,  question  was,  Whether  a  settlement  made  by  Mr.  Bissel  on  the  defendant,  was  in  fraud 
d  the  custom  1   Mr.  BraTidon  by  his  will  devised  one  third  of  his  personal  estate  to  his 
daughter,  the  defendant  Mrs.  Bissel,  and  the  other  two  thirds  to  his  four  grand-children, 
and  in  case  any  of  them  died  before  twenty-one,  or  marriage,  their  share  was  to  survive 
to  the  others,  and  made  Mr.  Goddard,  and  his  son-in-law  Mr.  Bissel  executors  ;  Mr. 
Bissel  only  proved  the  will,  and  poBsessed  himself  of  the  estate,  part  whereof  were  two 
ieaae-hold  houses,  which  he  renewed  as  executor,  on  the  same  trust,  and  he  paid  off  some 
incumbrances  on  the  premisses,  and  took  assignmente  of  them  in  trust  for  himself  ; 
afterwards  Mr.  Bissel  by  deed,  reciting  the  will  and  the  trusts,  and  that  two  of  the  grand- 
children were  of  age,  and  had  been  pud  and  released  thur  l^^ies,  and  that  their 
legacies  were  secured  for  the  others,  till  the  contingencies  happened,  he  conveys  his 
Tife's  third,  whereof  the  houses  were  part,  in  trust,  to  pay  him  the  money  he  had  dis- 
charged the  incumbrances  with,  and  then  in  trust,  for  himself  for  life,  remainder  for 
his  wife  for  her  life,  remainder  for  their  children.   And  Mr.  Vemey  for  the  defendant 
insisted,  that  this  settlement  could  not  be  said  to  be  in  fraud  of  the  custom,  because  the 
I  custom  never  attached  on  it,  and  that  it  was  resolved  in  the  Court  of  Exchequer,  in  the 
:  case  of  Shaw  versus  Vincent,  where  a  freeman  had  made  such  a  settlement  of  an  estate 
his  wife  was  intitled  to  as  executrix,  that  it  was  not  a  fraud  on  the  custom. 

}iv.JMtipyche  for  the  plaintifi  insisted,  that  it  appeared  by  the  recital  of  the  deed> 
i  that  a  computation  had  been  made  of  the  personal  estate  of  Mr.  Brandon,  and  that  the 
I  executor  had  paid,  or  secured  the  other  two  thirds,  and  that  therefore  his  wife  beine  a 
•  l^atee  of  the  other  third,  that  vested  in  him  at  the  same  time  too,  for  he  could  not  make 
I  it  more  his  own  by  any  act  of  his,  and  that  it  appeared  he  looked  upon  himself  as  owner 
I  of  it,  and  that  therefore  the  settlement  being  made  to  take  effect  after  his  death,  it  ought 
j  not  to  take  place  in  wrong  of  the  plaintiff  his  daughter  by  the  first  venter. 
I     C259]  Lard  Chancellor.   I  do  not  think  this  settlement  is  a  fraud  on  the  custom,  the 
j  leases  came  to  him  as  executor,  and  he  renewed  them  as  executor,  subject  to  the  uses 
I  and  trusts  of  the  will ;  which  shews,  he  designed  they  should  continue  part  of  the  tes- 
tator's estate ;  his  wife  was  a  legatee,  but  the  leases  continue  in  him  as  executor,  'till  he 
assents  to  the  l^^y,  and  at  the  same  time  that  he  assents  to  the  legacy,  he  assigns  it 
over,  he  might  to  be  sure  have  disposed  of  it :  I  do  not  think  the  custom  ever  worked 
fln  this  estate,  it  was  not  his  wife's  till  he  assented ;  but  if  he  had  died  intestate,  it  would 
have  goae  to  the  administrator  De  bonis  non  of  Mr.  Brandon,  and  the  deed  is  an  assent 
:  to  the  l^acy  on  terms,  that  he  shall  reimburse  himself  the  money  laid  out,  and  have 
I  the  estate  for  his  own  life  :  And  I  shall  not  construe  the  custom  which  is  in  derc^ation 
i  irf  the  common  law  in  so  strict  a  manner.    (2  Vem.  98,  272,  612,  685  ;  1  Chan.  Cas. 
'  310.) 

You  may  move  to  discharge  an  order,  though  you  are  in  contempt  for  not  obeying 
it,  and  it  was  resolved  by  the  Lords  Commissioners,  in  the  case  of  the  Earl  of  Suffolk 
\  and  Mr.  Howard,  where  Lord  Macdespeld  made  an  order  on  the  defendant,  to  produce 
the  writings  for  the  pluntiS'a  inspection,  according  to  the  submission  in  his  answer. 


Thursday,  January  the  29/A  [1730]. 

MOTIONS. 
Case  161.— King  Persua  Gottoni 
[S.  G.  2  £q.  Caa.  Abr.  53, 131 ;  2  P.  Wms.  368,  674.'j 
At  the  Chancellor's  hoiue.  Lord  GhaneeUar. 


Mr.  Attorney  General  for  the  plaintiff.  I  am  to  shew  your  lordship  cause,  why  our 
iojonetion  should  not  be  dissolved  on  coming  in  of  the  defendant's  answers.   This  bill 
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is  brought  against  Lady  Cotton,  and  her  younger  sons  by  a  former  venter  by  Mr.  King, 
her  second  husband,  for  an  injunction  to  stay  proceedings  on  ejectments,  and  to  hare 
two  deeds  set  aside,  which  Lady  Ci^ton  made  in  lavour  of  her  younger  children,  in  ^ud 
cd  the  marriage  Lady  Cotton  being  tenant  for  life  al  aerend  lands  in  Che^ire,  Lan- 
cashire, and  Surry,  assigned  the  said  lands  in  Lancashire  and  Cheshire  to  trustees  for 
ninety-nine  years,  if  she  should  so  long  live,  in  trust  for  herself  during  widowhood,  then 
to  the  use  of  her  son  Stephen,  and  the  heirs  males  of  his  body,  remainder  to  her  son  John, 
and  the  [260]  heirs  male  of  his  body,  with  like  remainders  to  her  other  younger  children  ; 
and  assigned  her  lands  also  in  Surry  to  trustees  for  ninety-nine  years,  in  trust,  to  the 
use  of  herself  'till  marriage,  then  to  her  son  and  the  heirs  male  of  his  body,  with 
like  remainders  over  to  the  other  younger  children,  and  assigned  over  £1000  South 
Sea  stock  to  ^e  same  uses,  and  after  intermarried  with  the  plaintiff.  These  voluntary 
conveyances,  whereby  two  thirds  of  her  estate  are  aiisi^ned,  over  and  above  the  stock, 
were  made  during  a  treaty  of  marriage  with  the  plaintiff,  and  therefore  are  a  fraud  on 
him,  for  lAie  appeu'ed  to  be  the  visible  owner,  aiid  therefore  the  injunction  ought  to 
be  continued  'till  the  hearing  the  cause.  And  as  to  the  lands  in  Surry,  the  first  limita- 
tion, in  case  of  her  marriage,  being  to  her  son  John  and  the  heirs  males  of  his  body,  the 
whole  trust  vested  in  him,  and  consequently  he  being  dead,  will  vest  in  the  plaintiff, 
in  right  of  his  wife,  who  has  taken  out  administration  to  him. 

Mr.  SolidJ^or  General.  The  substance  of  our  bill  cannot  be  tried  on  these  ejectments, 
but  must  be  determined  by  this  Court,  on  the  hearing  the  cause  :  Lady  Cotton  appeared 
visible  owner  of  these  lands,  and  they  were  given  in  to  the  plaintiff  in  the  particular  of 
her  estate;  Stefan  Cotton,  and  the  other  younger  chitdren  formerly  brought  their 
bill  againstMr.£'in9,tohaTethepo8seBsionof  these  lands  delivered  uptothem.and  tlie 
deeds.and  your  Lordship  decreed  the  deeds  to  be  delivered  to  them, in  order  to  their  going 
to  law  for  the  possession,  if  they  pleased  ;  and  though  in  that  cause  he  was  only  defend 
ant,  yet  it  appearing  by  his  answer,  he  might  have  cause  to  be  relieved  against  these 
ejectments,  it  is  expresly  provided  by  the  decree,  that  it  should  be  without  prejudice 
to  any  relief  he  might  be  intitled  to.  There  can  be  no  doubt,  but  that  by  these  assign- 
mentB,  however  fraudulent,  the  legal  estates  are  in  the  trustees,  and  the  questicm, 
whether  fraud  or  not,  can  never  be  determined  at  law,  but  is  proper  for  equity,  and  the 
rather,  because  the  younger  children  who  claim  the  possession,  have  only  an  equitable 
title  too ;  so  it  is  pr^er  to  be  determined  here,  whether  they  or  Mr.  King^  have  the  best 
tatle  in  equity  to  these  terms,  and  marriage  being  a  good  consideration,  it  is  not  material 
whether  the  plaintiff  is  a  gentleman  of  fortune  or  not. 

Mr.  Lutwydie  for  (he  defendants,  the  younger  chUdren.  Mr.  King  has  none,  the 
seven  younger  children  a  very  good  equity,  and  it  was  very  commendable  and  con- 
scientious in  Lady  Cotton  to  provide  for  them,  especially  since  she  married  the  plaintiff, 
who  it  does  not  appear  had  any  estate  to  settle  on  her,  though  your  lordship  has  been 
told  ft  formal  story  of  his  making  his  addresses,  and  that  she  delivered  him  a  particular 
£2gX]of  her  estate,  and  how  much  he  is  defrauded.  In  1716  became  over  from  Ireland, 
courted,  and  was  so  fortunate  to  marry  the  lady ;  but  these  settlements  were  made  in 
1 71 5,  a  year  before,  when  no  treaty  of  marriage  was  on  foot,  nor  could  she  have  this 
fraud  in  contemplation. 

The  injunction  they  pray,  must  arise  from  some  confession  in  our  answers,  against 
whom  it  is  to  be  granted  ;  and  not  from  the  answer  of  Lady  Cotton,  who  is  an  amicable 
defendant. 

The  bill  by  the  younger  children  was  brought  to  have  the  deeds  produced,  to  enable 
them  to  bring  ejectments.  Mr.  King  insisted  upon  by  his  answer,  what  he  now  sets  out 
by  his  bill,  and  examined  several  witnesses,  and  it  appeared  to  your  lordship  that  there 
was  no  fraud  ;  and  your  lordship  decreed,  not  only  that  the  writings  should  oe  delivered 
up,  but  that  we  might  bring  ejectments  in  the  trustees  names  (which  is  all  that  the 
Court  ever  does  on  a  voluntary  settlement),  whereas  if  the  defendant  had  made  out  his 
case,  the  Court  would  not  have  given  us  that  relief ;  and  why  then  should  this  bill  re- 
gtnin  us  from  any  privilege  given  us  by  that  decree  1  and  though  liie  whole  equitable 
interest  of  the  estate  in  Surry  vested  in  Lady  Cotton,  as  administratrix  to  her  son  John, 
yet  the  other  defendants,  by  the  statute  of  Jam.  2,  are  intitled  to  seven  eighths  of  it,  so 
that  the  Cheshire  and  Lancashire  estates  belonging  entirely  to  them,  and  seven  eighths 
of  the  estate  in  Surry,  it  is  proper  their  trustees  should  take  possession.  But  I  think 
this  settlement  differs  from  the  common  settlements  of  a  long  term  of  years,  and  being 
determinable  on  her  Uf  e,  may  be  limited  over  in  this  manner,  because  all  the  limitations 
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are  to  be  determined  in  the  compaBS  of  a  life,  ao  that  there  is  no  danger  a  perpetuity, 
vhich  is  the  only  reaam  why  a  term  for  years  cannot  be  intailed. 

Lord  Chancellor.  What  I  ordered  as  well  as  I  remember,  on  the  former  decree  was, 
that  the  deeds  should  be  delivered  by  Mr.  King  to  the  younger  children;  he  insisted  that 
they  were  fraudulent,  and  that  he  ought  to  keep  them.  I  could  not  say,  a  provision 
made  by  a  mother  for  her  younger  children,  who  had  no  present  maintenance,  and 
small  portions,  was  fraudulent ;  if  she  had  made  a  voluntary  settlement  without  a 
consideration,  it  would  have  been  a  fraud ;  but  these  settlements  were  executed  some 
time  before  her  marriage,  and  were  no  secrets,  but  very  publickfy  known :  On  the 
other  side,  I  would  not  take  the  poaaeaaon  from  him,  but  left  the  younger  children  to 
their  remedy  at  [262]  i^ov  they  have  recovered  I  do  not  aee  why  I  ahould  grant 

ui  injunotion,  though  perhapa  there  may  appear  sufficient  cause  at  the  hearing.  But 
as  to  the  Surry  estate,  the  whole  vested  in  Jmm  the  son,  and  consequently  on  hia  death 
in  his  representative,  and  the  law  knows  no  difierence  between  long  and  short  terms  ; 
sod  this  veiT  point  has  been  solemnly  determined  in  this  Court.  Then  the  administra- 
trix is  seized  of  the  whole  trust  of  the  term  in  the  Surry  estate,  so  the  injunction  must 
continue  as  to  it,  and  it  is  not  distributable  till  after  his  debts  are  paid,  but  let  the  plaintiff 
give  judgment  in  the  ejectment,  with  a  release  of  errors,  and  consent  not  to  bring  error  ; 
and  as  to  f^e  other  ejectment,  the  injunction  must  be  dissolved.  (2  Chan.  Rep.  79, 81  ; 
Ant.  Caa.  91 ;  1  Ohan.  Cas.  307  ;  2  Chan.  Cas.  73 ;  1  Vem.  7, 18,  408  ;  2  Vem.  17, 
270.) 

Saturday,  January  the  ^\st  [1730]. 
Case  152.— Alleyn  versus  AllbyNi 
AttheRdls. 

Mr.  Attorney  General  for  the  'plamtiff.  Samuel  Stej^ienson,  on  the  29th  of  October 
1727,  made  his  will,  inter  al',  in  these  words.  *  And  as  to  and  for  all  the  reversion 
'  and  inheritance  of  my  said  messuages,  lands,  and  tenements,  I  give  and  devise  the 
'same  to  Samuel  Alleyn  my  grandson,  for  and  during,  (&e.,  and  as  to  and  concerning 
'  my  rents,  arrear,  interest,  and  money  due,  and  all  other  my  personal  estate  what- 
'  soever,  debts,  funerals,  and  legacies  being  first  paid  and  discharged,  T  give  the  same 
'  to  my  executors,  to  be  laid  out  in  a  purchase  of  lands,  to  be  settled  in  trust  to  the 
'  said  Samuel  AUeyn  my  grandson,  <&c.,  and  made  Mr.  Alleyn  the  father  of  the  defendant 
'  Samvd,  and  the  plaintiff  Mrs.  AUeyn,  hia  daughter,  the  wife  of  Mr.  Alleyn,  enoutora.' 
Samid  Stefhsnaon^  after  the  making  of  thia  will,  on  the  13th  of  October  1728,  entered 
into  articlea,  for  the  purchase  of  an  estate  for  £2600,  and  the  money  was  agreed  to  be 
paid  on  the  first  day  of  May  following.  The  testator  by  hia  codicil  dated  the  29th 
of  Oelober  1728,  devised  to  his  daughter  Lydia  lands  of  £70  a-year,  to  be  purchased  for 
her  by  his  executors,  out  of  his  personal  estate.  On  the  3d  of  January  1 728,  the  testator 
advances  £500  to  the  vendor,  and  takes  an  assignment  of  a  mortgage  for  £600  on  the 
prenuBses,  and  the  deed  recites,  that  whereas  Samuel  Stephenson  had  contracted  for 
the  purchase  of  these  lands,  it  was  thereby  agreed,  that  if  they  were  conveyed  to  him, 
the  aforesaid  sums  should  he  taken  as  part  of  the  purchase-money,  and  the  term  remain 
attendant  on  the  inheritance,  but  if  the  premisses  were  not  conveyed,  that  the  mort- 
gagor ahould  redeem  on  the  common  terms.  5  April  1729,  the  testator  died,  leaving 
two  daughters,  Esther  Alleyn  the  plaintiff,  and  Lydia,  who  is  since  [263]  dead ;  Mr. 
AUeyn  proved  the  will,  and  by  indenture  dated  the  30th  of  AprU  1729,  the  premisses 
eontraeted  for  were  conveyed  to  him  and  his  heira.  for  and  in  conaideration  of  £1 100 
paid  by  Mr.  Stephenson  in  his  life-time,  and  of  £1400  paid  by  Mr.  Alleyn  out  of  the  per- 
■ooal  estate  of  the  said  Mr.  Stephenson ;  and  Mr.  AUeyn  assigned  the  mortgage,  in 
trust  for  him  and  his  heira  :  Mr.  Alleyn  died,  and  the  lands  descended  on  the  defendant, 
u  his  eldest  son  and  heir,  and  Mrs.  Alleyn  the  sole  surviving  daughter  and  heir  of 
Samvel  Stephenson,  filed  this  bill,  to  have  the  estate  reconveyed  to  mr,  and  the  mort- 
gage assigned  as  she  should  direct. 

Hie  testator  having  entered  into  articlea  for  the  purchase  of  thia  estate,  it  is  con- 
odered  in  thia  Court  from  that  time  as  part  of  hia  real  estate,  and  cannot  pass  by  hia 
will,  because  it  was  purchased  after  the  making  of  it,  and  there  is  nothing  peculiar 
to  this  case  to  distinguish  it  from  the  common  cases ;  for  though  f^ter  the  execution 
ci  Uie  arlacleB,  the  teatator  took  an  aaaignment  of  the  mortgage,  that  waa  relative  to 
C.  T.— 13 
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the  articles,  and  cannot  be  conBidered  as  part  of  his  personal  estate,  but  only  as  a  pay- 
ment of  so  much  of  the  money ;  and  the  rather,  because  though  the  testator  died, 

the  conveyance  was  executed  within  the  time.  If  these  lands  had  been  conveyed 
to  the  testator  in  his  life-time,  there  could  be  no  doubt,  but  they  would  descend  on 
the  plaintiff  his  heir  at  law,  and  this  Court  will  consider  this  equitable  estate  in  the  nxoe 
manner. 

Mr.  Lutwych.  This  is  a  very  plain  case  ;  if  one  articles  for  the  purchase  of  lands, 
if  the  money  is  paid  in  part,  or  though  no  money  is  paid,  it  has  been  frequently  deter- 
mined that  this  is  a  purchase  in  equity,  and  that  the  lands  will  descend  to  the  hor, 
and  his  «ecutor  must  pay  the  money,  because  the  covenant  to  pay  it,  binds  the  exe- 
cutor ;  as  on  the  contrary,  in  case  of  a  mortgsge  in  fee,  the  hor  of  the  mortgagee 
is  obliged  to  convey  to  the  executor,  though  he  has  no  other  provision ;  then  the  only 
question  is,  whether  this  estate  will  pass  oy  the  will  1  But  it  was  settled  in  the  case 
of  Sir  Owen  Buckingham,  where  the  devise  was  of  all  the  lands  the  testator  should 
be  seized  of,  that  the  lands  whereof  the  testator  was  not  seized  at  the  time  of  the  making 
his  will  would  not  pass,  for  the  statutes  32  H.  8,  ch.  1,  and  34  &  35  H.  8,  ch.  5,  enable 
only  persons  Having  lands,  &c.,  to  devise  them  (Moor,  404,  Caa.  542  ;  Gouldsb.  150  ; 
Cro.  Eliz.  493  (11)).  A  man  may  devise  all  the  personal  estate  whereof  he  is  or  shall 
be  seized,  for  that  is  perpetually  fluctuating,  and  therefore  if  the  testator  is  to  be  con- 
sidered as  the  purchaser  of  these  lands,  by  entering  into  articles  for  the  purchase  of 
them  in  his  life-time,  [264]  they  must  descend  to  his  heir,  and  though  the  executor 
paid  the  money,  and  took  a  conveyance  in  his  own  name,  he  is  but  a  trustee  for  the  heir, 
and  the  testator  devises  only  the  residue  of  his  personal  estate  i^r  payment  of  his 
debts,  i&c.  But  this  is  a  debt  the  vendor  could  compel  the  executor  of  Uie  vendee  to 
pay. 

Mr.  Wills  for  the  defendant.  The  single  question  is,  Whether  the  estate  contracted 
for  shall  descend  to  the  plaintiff,  or  be  considered  as  part  of  the  trust  estate  to  be  settled 
by  the  will  on  the  defendant,  when  purchased  with  the  personal  estate  1  If  a  man 
devises  hia  personal  estate  to  be  invested  in  a  purchase  of  lands,  it  is  considered  as  real 
estate  in  this  Court,  and  shall  go  to  the  heir  of  the  devisee,  and  not  to  his  next  of  kin. 

Another  rule  relating  to  wills  is,  that  the  intention  of  the  testator  must  be  observed, 
and  particularly  where  any  thing  executory  is  to  be  done ;  in  which  case,  equity  will 
construe  a  will  in  the  same  manner  as  it  does  articlea ;  and  to  fulfil  the  intendon  of 
the  testator,  will  expound  it  even  contrary  to  the  words.  It  cannot  also  be  denied, 
that  when  a  man  articles  for  the  purchase  of  a  real  estate,  it  shall  descend  to  his  heir, 
and  his  executor  shall  pay  the  money ;  but  this  rule  holds  only  between  die  heir  and 
executor,  or  the  heir  and  the  next  of  kin,  or  the  devisee  of  the  personal  estate ;  but 
here  the  defendant  is  not  the  next  of  kin  to  the  testator,  or  the  devisee  of  the  personal 
estate,  but  devisee  of  the  real  estate  ;  for  the  testator  devises  to  him  all  his  real  estate, 
and  then  gives  all  his  personal  estate  to  his  executors,  to  be  laid  out  in  lands  for  his 
benefit,  which  must  be  considered  in  the  same  manner  as  if  the  personal  estate  had 
been  actually  invested  in  lands  ;  so  that  it  is  contrary  to  the  intention  of  the  testator 
that  the  defendant  should  have  every  thing,  to  call  this  a  real  estate,  and  is  putting  a 
different  construction  on  these  articles  from  what  they  bear  at  law,  purely  to  defeat 
his  intention,  the  articles  not  being  carried  into  execution,  the  law  would  still  consider 
this  as  so  much  of  the  peraonal  estate,  and  did  this  Court  ever  put  a  construction  contanry 
to  law  on  a  deed  or  will,  purely  to  overtlirow  the  intention  of  the  testator,  where  tto 
dispute  is  betwixt  the  heir  amd  next  of  kin,  his  intention  seems  to  be  that  his  hdr 
should  have  it,  by  liis  entering  into  articles,  and  therefore  the  Court  in  that  case  is 
carrying  on  his  intention.  In  the  case  of  Orm  versus  Smyth,  2  Vem.  681,  where 
money  due  by  bond  was  devised,  and  part  was  paid  in  the  life-time  of  the  testator, 
yet  the  legatee  had  the  benefit  of  the  whole  money,  there  the  legacy  was  changed  by 
the  party  himself,  here  it  remained  the  same,  for  it  was  trust  money  when  he  died,  and 
the  purchase  was  [265]  afterwards  carried  on  with  that  money,  and  therefore  the 
estate  and  trust  must  go  together. 

Master  of  the  Rolls.  I  am  of  opinion  that  the  plaintiff  is  intitled  to  this  estate 
contracted  for,  and  the  purchase  whereof  was  compleated  by  the  executor ;  and  though 
the  conveyance  was  taken  by  the  executor  in  his  own  name,  he  is  only  her  trustee ; 
so  the  question  is  open,  whether  this  estate  shall  be  conadered  as  real  estate  ?  The 
council  for  the  defendant  does  not  den;^  that  it  ought  to  be  considered  as  real  estate, 
if  it  was  not  for  the  directions  of  tlie  will,  to  lay  out  the  personal  estate  in  lancb.  In 


Digitized  by 


CHAPMAK  t\  LINCOLN  (bISHOP  OF) 


387 


the  case  of  CommisBioner  Trimuel  who  ooatracted  for  Iftnds  at  a  future  day,  and  then 
devised  all  his  buds;  Lord  Saretmri  held  the  lands  conlxacted  for  would  paaa,  which 
singly  proves,  diat  lands  oontrseted  for  are  to  be  considered  as  purchases,  and  then 
it  is  as  clear,  tiiat  these  lands  bang  contracted  for.  after  the  making  the  will,  will  not 
paw  hj  it :  The  case  of  Sir  Owen  Buckingham  was  adjudged  on  an  ejectment  in  the 
Court  of  Common  Pleas,  aod  aftenrarda  on  another  ejectment  brought  in  the  Court 
of  King's  Bench,  and  that  judgment  affirmed  in  Parliament  on  a  writ  of  error  ;  and 
therefore  since  theee  lands  wiirnot  pass  by  the  will,  and  must  be  considered  as  part 
of  the  testator's  real  estate,  they  must  descend  to  the  plaintiff,  his  heir,  and  she  cannot 
be  defeated  of  them,  but  by  the  express  words  of  the  will,  or  by  necessary  implication  ; 
uidl  think  the  words  of  the  will,  that  the  residue  of  his  personal  estate  shall  be  invested 
in  lands,  ^c,  is  not  either  an  express  disinherison,  or  by  implication.  (Nels.  8vo.  Rep. 
in  Cane.  76,  106 ;  Moor,  254,  Cas.  401 ;  404,  Gas.  542^  The  personal  estate  is  not 
to  be  considered  as  it  stands  at  the  time  of  the  making  the  will,  but  at  the  time  of  the 
testator's  death,  because  till  that  time,  it  is  in  a  constant  fluctuation,  but  so  much 
(rf  it  as  would  serve  for  the  purohase  of  these  lands  lost  the  quality  of  personal  estate  in 
this  Court  at  the  time  of  his  death,  and  became  real  estate,  and  he  has  shewed  his 
intention  to  alter  the  nature  of  this  estate,  having  by  a  subsequent  act  controlled  his 
will  as  to  so  much,  and  this  is  clear  from  hence,  that  if  he  had  lived  to  complete  the 
purchase,  the  lands  would  not  have  passed  as  real  estate,  because  the  purohase  was 
Bubsequent  to  his  will,  nor  as  personal  estate,  because  the  nature  of  it  was  altered,  and 
the  accident  of  his  dying  before  the  purchase  was  compleated,  makes  no  alteration  : 
So  here  is  no  ground  to  say,  it  was  his  intention  to  give  all  his  real  and  personal  estate, 
because,  he  was  going  to  &vp\y  part  of  his  personal  estate  in  such  a  manner,  that  it 
would  not  have  passed  by  this  will,  either  as  his  real  or  personal  estate,  and  it  would 
be  the  same  thing,  if  he  had  given  the  defendant  all  his  real  and  personal  estate,  for 
his  intention  plainly  appears  ^66]  to  take  so  much  out  of  his  personal  estate,  and  he 
ihewB  no  design  to  pass  it  as  his  real  estate,  because  by  law  it  could  not  pass  by  this 
devise.  (!  Chan.  Oas.  39 ;  2  Vem.  679,  688 ;  Co.  Lit  392 ;  Co.  Entr.  364 ;  East. 
274 ;  34  ff.  6  F.  n.  B.  199 ;  2  Ghan.  Cas.  144 ;  2  Vern.  621 ;  Plowd.  342  ;  32  H.  8, 
1 ;  3  Co.  25 ;  Moor,  254 ;  1  Anders.  348 ;  Poph.  87  ;  2  Leo.  120 ;  1  Anders.  188 ; 
Swinb.  part  7,  sect.  11,— Part  1,  sect  11 ;  Fits.  Dev.  17  ;  Swinb.  part  3,  sect  6.  n.  17.) 

WednudMf,  Febnary  the  4:th  [1730]. 

Case  153.— Chafiun  &  al*.  Plaintiffs ;  The  Bishop  of  Lincoln,  Mounson,  and  Dobbs, 

Defendants^  d  e  contra. 

In  Court,  Lord  Chancellor. 

Mr.  WiUt  for  the  vlaintiff.  This  bill  is  brought  by  the  plaintiffs,  the  occupiers  of 
■everai  parcels  of  meadow,  and  pasture  ^und,  in  the  parishes  of  Burgh  and  Winthorp, 
in  the  diocese  of  Lincoln,  against  the  Bishop  of  Lincoln,  who  is  seized  in  fee  of  the  im- 
propriated tithes,  Mr.  Mounson,  lessee  of  the  Bishop  for  three  lives,  and  Mr.  Dobbs  his 
anaer  tmant,  for  the  establishment  of  two  moduses,  and  Mr.  Mounson  filed  his  cross 
bill,  to  have  tithes  paid  to  him  in  kind.  One  modus  is,  that  it  has  been  a  custom  time 
out  of  mind  for  the  occupiers  of  land  in  Burah,  and  who  do  not  reside  in  Burgh 
or  Winthoro,  to  pay  four-pence  an  acre  for  the  tithe  of  hay,  and  the  herbage  of 
pistnre  lands,  not  ploughed  or  sown,  on  Good  Friday,  or  bo  soon  after  as  demanded. 
The  other  modus  is,  That  all  those  who  occupy  lands  in  Winthorp,  and  are  not 
inhabitants  of  Winthorp  or  Burghy  should  likewise  pay  four-pence  an  acre,  de. 
And  the  plaintifis,  thou^  they  occupy  lands  in  the  parishes  of  Burgh  and  Winthorp, 
they  live  in  other  parishes.  The  modus  does  not  relate  to  those  that  reside, 
Qt  to  those  that  have  lands,  and  are  not  resident ;  these  two  parishes  contain 
near  eight  thousand  acres  of  land  near  the  sea,  and  the  inhabitants  are  not 
mfficirat  to  cultivate  and  manure  them,  so  these  moduses  were  settled  to  en- 
^oorsffe  the  inhabitants  of  the  neighbouring  towns  to  occupy  these  lands,  and  they 
psy  lucewiae  and  ccmtribute  to  all  the  paridi  duties,  and  the  same  custom  is  observra 
m  nveral  adjoining  parishes.  We  have  proved  a  payment  of  this  modus  for  fifty  years, 
«d  that  the  parishioners  who  paid  tithes  in  kina,  on  their  removal  to  other  parishes, 
nve  paid  atuy  tiiis  modus ;  and  the  defendants  have  not  been  able  to  prove,  that 
tthea  in  kind  have  hem  ever  paid,  uid  thmfore,  as  our  evidence  is  sufficient,  we  have 
>  right  to  have  these  moduses  eslabUdhed,       if  the  defendants  deny  these  moduses, 
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the  Court  will  first  enter  into  the  proof  of  them,  and  if  they  are  not  fully  satisfied  with 
the  depositions  [267]  ^i^l  ^nd  them  to  a  Jury,  but  if  they  insist  that  they  are  not  good . 
in  law,  they  must  admit  them  to  be  well  proved,  and  this  is  the  constant  course  in  the 
Court  of  !E^chequer,  and  it  was  lately  so  resolved  in  Qtiants's  case  to  establish  a  modus 
for  fish,  because  they  would  not  trouble  themselres  to  give  thrar  opinion  on  aa  un- 
certain fact. 

Mr.  Solicitor  General  for  the  defendants.  We  have  two  defences  (and  if  we  prerail 
in  either,  the  Court  must  decree  for  us),  that  there  are  no  such  moduse$,  or  if  there  are, 
that  they  are  not  good  in  law,  but  they  say,  if  we  controvert  die  l^ality,  we  must 
admit  the  modus,  but  the  old  course  of  the  Exchequer  was,  to  consmer  the  legaUt^ 
of  the  modus,  on  a  supposition  it  was  proved,  and  not  on  an  admission  of  it ;  and  why 
should  the  Court  put  the  parties  to  the  trouble  and  the  expence  of  trying  a  thing  that 
is  not  material.  Bythesemoduses  a  difierence  is  made  between  inhabitants  and  strangers, 
in  a  manner  I  never  heard  :  In  cases  between  residents  and  out-dwellers,  the  modus 
is  generally  in  favour  of  the  parishioners,  and  what  reason  is  there  for  these  modules ; 
why  must  the  first  extend  to  all  strangers  but  those  that  live  in  Winthorpy  and  the 
second  to  all  but  those  that  live  in  Burgh  "i  And  they  cannot  be  good  in  law,  because 
it  would  depend  on  the  occupier  whether  he  would  pay  tithes  in  kind  or  not :  A  man 
indeed,  by  changing  the  course  of  his  husbandry,  may  change  the  nature  of  the  tithe, 
for  he  cannot  be  supposed  to  do  it  to  defraud  the  rector  ;  out  it  must  be  presiuned 
that  every  man  will  turn  his  land  to  the  best  advantage ;  but  here,  though  the  land 
continues  in  the  same  plight  and  condition,  the  tenant,  by  removing  out  of  the  parish, 
has  it  in  his  power  to  alter  the  tithe  ;  and  1  Lev.  116,  Bawdry  against  Bushel,  a  pro- 
hibition was  moved  for  on  a  suggestion  of  a  custom  ;  that  all  the  occupiers  and  tenants 
of  Skegnes,  that  were  inhabitants  of  any  place  out  of  the  parish,  should  pay  to  the  vicar 
only  four-pence  a  year  for  every  acre  ;  and  it  was  alledged  that  the  plaintiff  occupied 
lands  in  Skignes,  but  lived  out  of  the  parish,  and  the  Court  denied  the  motion,  because 
the  custom  was  unreasonable  to  give  a  greaterprivilege  to  foreigners  than  to  inhabitants, 
who  are  at  a  greater  charge  in  respect  to  their  resiancy,  to  repairs  and  vestments  for 
the  Church  :  l^is  case  is  reported  likewise  in  1  Keb.  602,  Cas.  76,  and  it  is  there  said, 
per  curiam,  that  this  was  an  unreasonable  custom,  and  only  invented  by  the  country 
to  cheat  the  parson,  and  that  it  was  a  leaping  custom,  not  fixed  to  any  person  certain, 
or  to  the  land,  nor  of  any  permanence :  And  by  Keeling,  there  is  no  precedent  of  any 
modvj  so  variable  and  dancing  :  And  this  case  shews,  the  Court  on  a  supposal  of  the 
fact,  determined  the  law,  before  the  jnodus  had  been  proved,  and  would  not  [2681  lot 


foreigners,  others  of  inhabitants,  and  would  subject  the  rector  to  the  greatest  frau<^, 
they  have  proved  that  they  contribute  as  much  as  parishioners  to  the  charges  of  the 
parish,  and  why  then  should  they  be  eased  as  to  the  tithes  t  and  it  is  unreasonable 
that  by  their  removal  only  the  impropriator  only  should  be  a  loser. 

Lord  Chancellor.  It  is  contri^  to  the  rules  and  methods  <A  all  Courts,  to  determine 
the  law  'till  the  fact  is  ather  admitted  or  proved  :  On  a  motion  for  a  prohibition,  the 
Court  is  not  possessed  of  the  cause  which  makes  the  difference,  but  if  it  is  once 
granted,  the  defendant  must  either  demur,  whereby  he  admits  the  modus,  or  plead  the 
general  issue  ;  and  if  the  fact  is  found  against  him,  he  has  afterwards  the  benefit  of 
the  law.  The  Court  therefore  declares,  the  plaintiffs  have  proved  the  moduses  to  their 
satisfaction  :  but  having  a  doubt  whether  they  are  good  in  law,  will  be  assisted  by  two 
Judges  on  Monday  next,  and  defers  giving  an  opinion  till  that  time.   (Post,  Cas.  156.) 


If  a  bill  is  depending  here  and  the  plaintiff  files  another  for  the  same  matters,  the 
defendant  may  move  to  have  them  referred,  and  one  dismissed.  But  if  a  bill  is 
dismissed  in  the  Exchequer,  and  then  filed  here,  he  cannot  dismiss  it  on  moticm, 
but  must  plead  to  it. 

Utie  plaintiff  filed  a  bill  in  the  Exchequer,  which  was  dismissed,  and  now  brought 
the  sfune  bill  in  this  Court,  which  the  defendant  moved  might  he  dismissed  with  costs  ; 


them  try  the  modus,  because 


favour  of 


Thursday,  February  the  5th  [17301 
MOTIONS. 
Case  154.— Anontmus. 

In  Court,  Lord  Chancellor. 
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but  the  Lord  Chancellor,  on  coDBultii^  the  register,  said  it  could  not  be  dismissed  on 
a  motion,  but  the  defendant  must  plead  to  it.  and  tben  it  is  referred  to  a  master,  to  see 
whether  it  is  die  same  bill  or  not ;  Dut  if  a  bill  is  depending  here,  and  a  second  brought 
for  the  same  matters,  the  defendant  ma^  move,  that  it  may  be  referred  to  a  master  to 
see  whether  they  are  the  same,  and  to  dismiss  one. 

[269]  Saturday,  February  the  1th  [1730]. 

APPEALS  AND  REHEARINGS. 

Case  1 55. — Hknrit  Gibbs,  administrator  of  his  late  wife  Euzabgth  GiBBS,  late  Elizabeth 
Davis,  deceased.  PlaviUiff ;  Henby  Dav^,  surviving  executor  of  Dame  Margaret 
BoREUAN,  decesused,  and  brother  and  heir  ci  his  late  sister,  the  said  Elizabeth 
GiBSS,  Defendant. 

In  Court,  Lord  Chancellor. 

Captain  Wilkinson,  Lady  Boreman^s  second  husband,  purchased  an  annuity  of 
£100  fer  annum  for  ninety-nine  years,  determinable  on  the  death  of  himself  and  Lady 
Borenuvn,  ami  the  longer  nver  of  them,  from  Bobert  Stanton  and  Elizabeth  his  wife ; 
and  for  securing  the  payment  of  it,  the  said  Bobert  Stanton  acknowledged  unto  Anthony 
Collins  (in  trust  for  the  said  Captain  Wilkinson  and  Lady  Borema^  a  statute  staple 
of  £1000,  which  was  defeasanced  for  payment  of  the  said  annuity.  And  the  said  annuity 
being  greatly  in  arrear  to  Lady  Boreman,  after  Captain  Wilkinson's  death,  the  manor 
and  farm  of  Brobrick-HUl,  in  the  county  of  Bucks  (whereof  the  said  Bobert  Stanton 
vas  seized  in  fee),  were  extended  by  virtue  of  the  said  statute  in  Lady  Boreman's  life- 
time ;  and  she  got  into  possession  of  the  said  manor  and  premisses,  which  were  about 
£60  per  annum. 

Thomas  Young,  L&dy  Boreman's  fourth  husband,  before  his  marriage,  by  deed  and 
fine,  settled  the  manor  of  Cranhrook,  and  the  lands  thereunto  belonmng  in  the  county  of 
Etsese,  to  the  use  of  himself  for  Me,  remainder  to  Dame  Margaret  Boreman  for  her  ufe, 
for  her  jointure,  remainder  to  the  heirs  of  their  two  bodies,  remainder  to  his  own  right 
heirs :  And  covenanted,  that  tJie  sud  jointure  lands  then  were,  and  during  Jjady 
Boreman's  life-time  should  be  and  continue  of  the  value  of  £400  per  annum,  free  from 
incumbrances. 

In  1675,  Thomas  Young  died  without  issue  by  the  said  Lady  Boreman,  and  upon 
his  decease,  the  said  lady  entered  upon  the  said  manor  of  Cranbrook,  and  the  lands 
thereunto  belonging,  and  enjoyed  the  same  twenty-five  years  after  her  said  [270] 
band's  death,  but  the  same  did  not  exceed  above  the  yearly  value  of  £200. 

The  said  Young  having  before  his  marriage  with  the  said  Lady  Boreman,  viz.  on 
the  5th  of  March  1670,  demised  the  said  manor  and  premisses  (except  the  house,  coach- 
house, and  stables,  and  hay  for  four  horses,  and  all  the  wood,  tjmber,  and  trees)  to 
Matthew  Young,  for  a  term  of  fifty-one  years,  at  a  pepper-corn  rent ;  the  said  Matthew 
Yoang,  in  consideration  of  £342  paid  by  Sir  William  Boreman,  Lady  Boreman's  fifth 
husbfuid,  assigned  the  said  manor  and  premisses  unto  William  Yardley  for  the  residue 
of  the  said  term,  in  trust,  to  corroborate  I^dy  Boreman's  said  jointure,  and  for  the 
repayment  of  the  said  £342  to  Sir  William  Boreman,  with  damages  for  the  breach  of 
the  said  covenants  of  the  said  Thomas  Young,  in  the  value  of  the  said  manor  of  Cran- 
brook  and  premisses,  for  so  much  as  the  SEune  fell  short  of  £400  yer  annum. 

Dame  Margaret  Boremany  widow,  was  also  s^sed  in  fee  of  lands  in  Kent,  and  being 
10  seized  and  possessed,  she  by  her  last  will,  dated  tJie  20th  of  March  1719,  devised  in 
the  wnds  following. 

'  Item,  I  give,  devise,  and  bequeath,  all  my  manors,  messuages,  lands,  tenements 
'  tad  hereditaments,  and  real  estate  whatsoever,  with  their,  and  every  of  their  rights, 
'members,  and  appurtenances  whatsoever,  situate,  lying,  and  being  within  the  several 
'  counties  of  Kent,  Essex,  Bucks,  Bedford,  or  elsewhere  within  the  kingdom  of  England, 
'  of  w^ich  1  shall  be  any  way  seized,  or  intitled  unto,  to  my  nephew  Henry  Davis,  and 
'  his  sister  Elizabeth,  my  niece,  now  wife  of  Mr.  Henry  Gibbs,  to  hold  to  them,  the  said 
'  Henry  Davis,  and  Elizabeth  his  said  sister,  equally,  during  their  natural  Uves,  to  be 
'  equally  divided  between  them,  share  and  share  alike,  they  jointly  paying  out  of  the 

*  nuts,  and  profits  of  the  said  estate,  unto  my  brother  Bukard  Davis,  weir  father, 

*  the  full  sum  of  £30  a-yeu:  during  his  natural  life ;  and  from  and  after  the  decease  of 
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'  my  said  brother,  nephew  and  niece,  then  I  give  all  my  sud  leal  estate  to  the  ri^t 
'  heirs  of  my  said  nephew  Henry  Davis,  and  my  said  niece  Elitabeth  Gibbs^  eqiu^, 

*  in  equal  parts,  to  hold  to  them  axid  their  heirs  as  tenants  in  common,  and  not  as  Kxnt 

*  tenants  :  Always  provided,  that  my  said  nephew  imd  niece,  during  their  joint  uves, 

*  andby  their  joint  consent,  shall  and  may  have  full  power  to  dispose,  settle,and  convey 
'  all,  or  any  ofthe  said  real  estate  to  them  devised  as  aforesaid,  for  any  purpose,  or  to, 

*  or  for  any  other  use  or  uses,  as  they  shall  both  agree  to  and  think  meet,  and  their 
'  circumstances  in  this  life  shall  require.' 

[271]  And  by  the  same  will,  after  having  devised  several  legatnes,  she  also  devises 
as  follows. 

*  All  the  rest,  residue  and  remainder  of  my  personal  estate,  plate,  gold,  jewels, 
'  medals,  pictures,  houshold  goods,  and  furniture,  and  all  m^  mortgages,  bonds,  speci- 

*  alties, uid  credits,  whatsoever  they  shaU  consist  of  (my  wearmg  i^parel  only  excepted), 

*  I  give  and  bequeath  the  same,  and  ev^  part  thereof  (after  payment  of  my  debts, 
'  funerals  and  legacies),  to  be  equally  divided  between  my  said  nephew  Henry  Davis, 

*  and  his  said  sister  Eliza^th,  part  and  part  alike.*  And  she  appointed  the  said  Henry 
Davis,  and  his  said  sister  Elizabeth^  executors  of  her  will.  The  23d  of  AprU  1700, 
Lady  Boreman  died,  and  the  defendant  and  the  said  Elizabeth  fft56s  proved  the  said 
will,  and  the  defendant  posseBsed  himself  of  the  whole  estate. 

Some  time  after,  Theobald  Thompson,  and  Mary  his  wife,  daughter  and  heir  of  the 
said  Thomas  Young,  filed  a  bill  against  the  plaintifi  and  his  wife,  and  the  now  defendant 
pretending  thereby,  that  Lady  Boreman  being  dead,  the  said  manor  of  Cranbrdce 
descended  to  the  said  Mary.  And  the  defendants  by  their  answer  insisted,  that  they 
were  intitled  to  hold  over,  not  only  till  they  were  satisfied  the  money  paid  for  the 
said  iif  ty-one  years  lease,  with  interest,  by  Lady  Boreman,  but  also  till  they  were  satisfied 
the  deficiency  of  her  jointure,  which  was  more  than  the  reversion  therrof  would  make 
good,  and  the  cause  being  heard,  the  Court  declared  accordingly. 

The  25th  of  November  1716,  the  plaintiff  filed  his  bill  agamst  the  defendanc,  in  his 
and  his  wife's  name,  and  after  her  death  a  bill  of  revivor,  and  supplemental  bill  for  an 
account,  and  share  of  Lady  Borem^n's  real  and  personal  estate,  as  administrator  to  his 
wife  :  And  on  the  28th  of  January  1728,  this  cause  being  heard  ex  parte,  his  Honour, 
the  Master  of  the  Molls,  decreed,  that  a  moiety  of  the  mortgage  term,  and  of  the  lands 
extended,  belonged  to  the  plaintiff,  as  part  of  the  person^  estate  of  Lady  Bor^nan, 
and  did  not  pass  by  a  devise  of  the  real  estate,  and  that  a  commission  should  issue  to 
divide  the  said  estate  in  Essex  and  Bucks ;  and  this  cause  being  heard  again  at  the  Rolls, 
the  21st  of  May  1729,  his  Honour  in  these  points  confirmed  his  former  decree,  and 
on  the  5th  of  December  1729,  on  a  rehearing,  the  same  was  affirmed  by  the  Lord  Chan- 
cellor ;  and  this  cause  now  came  on  again  to  be  reheard. 

[272]  Mr-  Solicitor  General  for  the  defendant.  The  chief  question  is,  Whether 
the  plaintifi  is  intitled  as  administrator  to  his  wife,  or  the  defendant,  as  her  heir  at  law  ? 
and  this  depends  upon  two  other  questions,  Whether  the  manor  of  Granbrook  and 
Brobrich-hUl,  is  included  in  the  devise  to  the  defendant  and  his  sister,  and  if  it  is,  what 
estate  they  take  by  the  devise. 

The  manor  of  Cranbrook  was  held  by  Lady  Boreman,  not  only  for  the  security  of 
£342,  but  to  make  good  the  deficiency  of  her  jointure,  which  would  amount  to  more 
than  the  estate  was  worth,  and  the  manor  of  Br(^ick-hill  was  extended  on  a  statute 
staple  of  £1000  securitv,  for  the  arrears  of  an  annuity  of  £100  a  year,  which  would 
amount  to  more  than  the  value  of  the  estate,  which  was  but  £60  per  mnunty  and  Lady 
Boreman  had  been  in  possession  of  them  many  years,  and  these  estates  come  under 
the  words  of  the  devise,  for  they  are  manors  and  lands,  though  they  are  chattels,  and 
she  having  been  so  long  in  possession  of  them,  and  having  them  as  a  security  for  more 
than  their  value,  might  look  on  herself  as  the  absolute  owner,  and  design  to  pass  them 
as  real  estate,  and  the  subsequent  words  shew,  that  this  was  her  real  intention,  Within 
the  several  counties  of  Kent,  Essex,  Bucks,  dc,  and  she  had  no  other  lands  in  Essex 
and  Bucks,  so  otherwise  those  wonils  must  be  rejected,  Of  which  I  shall  be  any  way 
seized  or  intitled  unto ;  sure  he  is  some  way  intitled  to  these  lands,  and  her  intention 
to  pass  them  was  reasonable,  her  interest  in  them  being  as  valuable  as  the  inheritance. 

But  words  improper  to  pass  a  thing  have  been  allowed  to  carry  it  in  favour  of  wills, 
3  Leon.  165 ;  Styl  261 ;  Bich  versus  Saunders.  A  man  was  seized  in  fee  of  a  portion 
of  tithes  in  Holford,  and  having  nothing  more  there,  devises  all  his  fee  simple  lands 
whatsoever  to  his  brother  and  his  heirs,  and  it  was  adjudged,  that  the  tithes  shoidd 
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pass  by  the  wond  lands,  £or  though  they  are  distinct,  and  arising  out  of  the  land,  jet 
the  af^nesa  of  words  is  not  so  much  to  be  considered  as  the  intention  of  the  testator, 
who  must  intend  that  he  had  a  fee  simple  estate  in  Hdford,  for  he  had  nothing  there 
but  this  portion  of  tithes  to  satisfy  that  word  (1  Rot.  Ah.  614) :  That  case  is  stronger 
than  this  in  question ;  there,  words  that  were  improper  were  extended  to  things  that. 
Tould  not  fall  under  that  description  ;  but  here  the  words  are  sufficient,  these  estates 
were  manors  and  lands  which  she  was  intitled  to,  and  lay  in  Bucks  and  Ess^x. 

But  the  plaintiff  objects  the  last  clause,  whereby  she  devises  all  her  mortgages, 
credits,  But  that  is  no  answer  to  our  [273]  objection,  that  the  words  in  Ess^, 
Bucks,  must  be  struck  out,  if  th^  estates  do  not  pass  by  the  doTise,  and  that  is  only  a 
residuary  clause,  and  cannot  contradict  a  former  devise,  which  will  operate  as  an  excep- 
tion out  of  iU 

The  second  question  then  is,  Supposing  these  estates  pass,  what  estate  is  given  1 
If  the  plaintifE's  wife  is  intitled  only  for  life,  then  the  plaintifi  has  no  title  to  her  moiety, 
but  if  she  has  an  absolute  interest  in  it,  he  has.  I^t,  She  devises  to  them,  during 
their  natural  lives,  and  if  the  devise  had  gone  no  further,  no  doubt  but  her  interest 
would  have  determined  at  her  death,  then  to  shew  that  this  was  her  intention,  she 
b^ns  with  a  new  devise,  /  give  all  my  said  real  estate  to  the  right  heirs,  &c..  and  there- 
fore right  heirs  must  be  taken  as  words  of  description,  and  not  of  limitation,  and  then 
the  right  heirs  of  Elizabeth  will  be  intitled  to  the  one  moiety,  which  belonged  to  ElizabeUt 
for  life,  and  the  rather  from  the  nature  of  the  estates,  which  are  only  chattels,  for  if 
heirs  should  be  taken  as  words  of  limitation,  then  her  right  heirs  would  take  notliing, 
but  the  estate  would  go  to  her  executors  or  administrators,  but  if  they  are  construed 
words  of  purchase,  heirs  may  take ;  and  this  is  agreeable  to  the  caSe  of  Peacock  and 
Spooner,  decreed  by  the  House  of  Lords,  and  therefore  the  strongest  authority,  2  Vein. 
43,  195,  and  that  was  on  a  deed,  this  is  the  case  of  a  will,  and  Lord  Sormners  decreed 
the  case  of  Daffome  versus  Goodman,  2  Yem.  362  ;  on  the  authority  of  the  case  of 
Peacock  and  Spooner.  John  Bdt,  possessed  of  a  term  for  ninety-nine  years,  on  his 
marriage  with  Apolline,  assigns  the  term,  in  trust,  for  himself  for  Hfe,  remainder  as  to 
a  moiety,  to  Apolline  for  life,  for  her  jointure ;  remainder  to  the  heirs  of  the  body  of 
ApoUine  by  him  to  be  begotten ;  remainder  as  to  the  other  moiety,  to  the  children 
oi  the  body  of  Apolline ;  they  had  a  son,  and  it  was  resolved  that  heirs  of  the  body 
were  words  of  purchase,  and  not  of  limitation ;  in  this  sense  the  words  will  have  th«r 
intended  effect,  in  the  other  they  cannot ;  but  the  estates,  instead  of  grang  to  the  heirs, 
will  go  to  the  executors.  Therefore  it  was  plainly  the  intenti<m  of  Lady  Boreman  to 
pass  these  estates,  and  it  was  likewise  her  intention  to  devise  them  to  the  defendant, 
and  the  wife  of  the  plaintiff  for  life  only,  and  that  those  who  were  to  take  in  the  second 
place,  should  take  as  purchasers.   (Wentw.  Off.  of  Ex.  228.) 

Mr.  Lutwych.  Here  is  a  single  point  of  law,  though  we  are  in  a  Court  of  Equity, 
for  your  lordship's  determination,  which  is  plainly  with  us,  from  the  authority  of  the 
case  of  PeotCock  and  Spooner,  which  cannot  be  contradicted.  A  term  for  vears  was 
aragned,  in  trust,  that  haron  and  feme  might  receive  the  profits  during  uieir  liv^, 
and  the  life  of  the  longer  liver  of  them,  [274}  their  death,  to  the  heirs  of  the 

body  of  the  wife  to  be  begotten  by  the  husband ;  and  the  Lord  Chancellor  decreed, 
tiiat  the  whole  interest  of  the  term  vested  in  the  wife,  but  that  decree  was  reversed  by 
tka  ljmls  Commisaioners,  who  held  that  the  heirs  of  the  body  took  b;^  purchase,  and 
th«r  decree  was  affirmed  on  appeal  by  the  House  of  Lords.  The  plaintiff  says,  only 
lands  of  inheritance  will  pws  by  the  first  words ;  but  sure  these  chattels  real  may  be 
conadered  in  one  sense  as  real  estate,  though  they  are  personal  estate,  as  they  belong 
to  the  executors,  and  it  is  plun  the  testatrix  intended  that  some  e8tat«  in  Essex  and 
Backs  should  pass,  and  she  had  no  other  in  those  two  counties,  and  therefore  this  is 
within  the  reason  of  those  cases  where  things  in  a  will  pass  by  the  intention  of  the 
tertator,  though  the  words  he  uses  are  improper. 

l^e  second  point  is,  What  estate  the  devisees  take  :  The  plaintiff  says,  the  whole 
cbattle  interest  is  in  them,  to  whom  the  testatrix  has  expresly  devised  it  for  life  only, 
and  therefore  that  construction,  if  it  can,  must  be  prevented.  A  limitation  of  chattus 
nal  must  have  another  construction  from  a  limitation  of  an  inheritance,  and  therefore, 
tbough  in  the  case  of  a  freehold,  these  words  woukl  make  a  fee  simple,  they  will  not  in 
the  case  of  chatties  real,  for  since  the  right  heirs  can  only  take  as  purchasers  of  these 
terms,  the  other  construction  would  wholly  disappoint  the  intention  of  the  testatrix. 
If  a  fee  is  limited  to  one  for  life,  remainder  to  the  heirs  male  of  his  body,  tJiis  is  an  estate 
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tail ;  for  there  though  heirs  male  are  taken  as  words  to  enlarge  the  first  estate,  yet 
the  hnrs  take,  though  not  as  purohafiers  :  But  if  a  term  is  limited  in  that  manner, 
if  hrirs  of  the  body  do  not  take  as  purchasers,  they  cannot  take  at  all,  but  the  estate 
goes  to  the  representatives  of  the  first  taker. 

And  heirs  at  law  are  in  all  doubtful  cases  faTOured,  but  wherever  there  is  an  express 
devise  to  an  heir  at  law,  that  devise  waa  never  taken  from  him  by  doubtful  words  or  by 
implication. 

As  to  the  last  words,  they  are  only  general  words,  and  can  only  be  understood  of 
what  mortgages  and  credits,  £&c.,  were  not  before  given  away.  And  in  the  case  of 
ATiiherst  and  Litton  (Ant.  Oas.  120),  great  stress  was  hud  on  the  last  devise  of  all  his  lands, 
t&c,  whereof  he  was  seized  in  law  or  equity,  dc,  because  it  was  not  of  all  the  rest  and 
residue  of  his  lands,  <&c.,  as  the  words  of  this  will  are. 

[275]  Mr.  Attorney  General  for  the  plaintiff.  The  decree  that  hath  been  made 
in  this  cause  does  not  contradict  former  resolutions ;  the  second  point  now  inusted 
on  was  not  thought  of  or  mentioned  "till  this  hearing.  We  must  judge  of  the  will 
not  from  the  first  clause  only,  but  from  the  several  chuses  of  it  considered  together. 
It  is  plain  these  two  estates  cannot  pass  by  the  first  clause  from  the  words  themselves 
and  the  nature  of  the  estates ;  the  words  shew  the  testatrix  designed  to  give  away 
only  what  was  properly  her  real  estate,  and  which  was  capable  in  its  nature  of  going 
and  descending  to  heirs ;  some  chatties  are  indeed  called  real,  because  they  favour  of 
the  reality,  as  they  are  interests  derived  out  of  the  real  estate,  but  they  are  only  peraonal 
estate,  and  belong  to  the  executors,  and  will  not  pass  by  a  devise  of  the  real  estate. 
(Swinb.  part  1,  sect.  18 ;  Bro.  Ab.  l^t.  Done,  n.  41.)  The  hist  words,  And  real  estate 
lehattoever,  shew  the  general  words,  manors,  messuages,  are  to  be  carried  no  further ; 
and  when  she  devises  it  over,  she  givra  her  said  nal  estate,  and  by  the  last  clause  it 
appears  that  she  did  not  design  to  pass  them  ;  by  the  first  clause  she  makes  a  complete 
disposition  of  all  her  estate,  both  real  and  personal ;  First,  she  devises  all  her  real  estate, 
then  she  bequeaths  several  legacies  ;  and  in  the  last  place,  she  gives  All  the  rest,  <£c., 
of  her  personal  estate,  d:c.,  and  all  her  mortgages,  dc,  and  though  what  was  due  on 
the  securities  was  of  more  value  than  the  estates,  that  will  not  alter  the  nature  of  the 
interests  she  had  in  them  :  But  it  is  said  that  if  these  estates  do  not  pass,  there  is  nothing 
for  the  words  in  Essex  and  Bucks  to  operate  on  ;  but  it  does  not  appear  in  the  cause 
that  she  had  no  other  lands  there  ;  but  if  it  did,  the  inference  they  have  made  is  too 
strong,  because  there  are  other  words  which  may  be  satisfied,  and  these  are  general 
words  :  Suppose  the  words  had  been,  All  my  reu  estate  in  the  kingdom  of  England ; 
if  only  real  estate  is  to  pass,  let  the  wends  be  ever  so  ^eral,  notliing  else  can< 

The  defendant  says,  the  last  clause  is  only  a  devise  of  the  residue,  but  it  is  not  a  re- 
siduary clause,  as  to  the  mortgages,  c&c,  but  all  her  mortgages,  (fee,  are  expresly  devised, 
so  it  is  plain  that  she  did  not  think  she  had  given  them  away  before.  But  suppose 
these  estates  pass  by  the  first  devise,  then  they  pass  by  the  last  clause  as  a  residue  after 
the  death  of  the  daughter,  for  in  the  devise  over  to  the  right  heirs,  all  the  other  words 
are  dropt,  and  only  the  real  estate  ia  given  over. 

As  to  the  second  point,  what  estate  the  plaintiff's  wife  takes ;  if  the  words  are  not 
sufficient  to  carry  these  estates  over,  the  question  is  at  an  end ;  but  if  they  are  su£Bcient, 
the  whole  moiety  vesta  in  her.  But  it  is  said,  that  right  heirs  are  words  of  purchase, 
and  only  Descriptio  PersoncB ;  children,  or  heirs  of  the  body,  indeed,  may  be  taken  as 
words  of  purchase,  and  [276]  the  testator  may  be  supposed  to  mention  tlwm  oiit  of  kind- 
ness or  affection,  but  right  heirs  are  too  general  words,  and  can  be  put  in  only  to  enlarge 
the  estate,  as  words  of  limitation,  for  which  reason,  if  a  fee  is  devised  to  one  for  life, 
and  then  to  his  heiiii,  the  interests  join,  and  he  to  whom  the  devise  was  only  for  life, 
is  seized  in  fee,  and  therefore  freehold  and  leasehold  estate  being  devised  together,  the 
plaintiff's  wife  must  take  an  absolute  estate  in  both,  and  the  same  words  must  be  under- 
stood in  the  same  sense  as  to  both  estates,  and  the  words  are  strong  words  of  limitation, 
and  the  cases  that  have  been  quoted  do  not  come  up  to  the  present  case.  The  case  of 
Peacock  and  Spooner  is  greatly  different ;  that  was  the  caae  of  a  terra  of  the  provinon 
of  the  husband,  assigned  and  settled  by  him,  and  there  was  not  the  same  reason  to  ad- 
judge the  whole  interest  to  vest  in  the  wife  as  to  vest  in  the  husband,  if  it  had  been 
limited  to  the  heirs  of  his  body,  because  if  a  freehold  had  been  limited  in  that  manner, 
though  the  wife  would  have  beiEHD  tenant  in  tail,  yet  by  the  statute  1 1  H.  7,  she  could  not 
have  barred  the  issue,  and  therefore  in  that  case  the  Court  said,  they  woidd  not  assi- 
milate it  to  the  limitation  of  a  real  estate,  and  construe  it  an  estate  in  tail,  for  then  it 
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being  out  of  that  statute,  she  might  bar  her  issue,  whereas  if  it  was  a  real  estate  she 
could  not  bar  them,  and  heirs  of  uie  body  do  not  take  barely  through  the  first  taker, 
but  per  Formam  Demi  (though  he  may  bar  the  estate  on  a  supposed  satisfaction),  for  the 
doner  may  be  supposed  to  have  a  kindness  for  them,  tho'  not  for  heirs  general,  and  there- 
fore those  words  can  be  put  in  only  to  enlarge  the  estate  :  And  the  case  of  Webb  and 
Webb  ia  a  later  resolution,  2  Vern.  (188,  Edicard  Webb,  on  marriage  of  his  son,  and 
£250  portion,  assigned  a  term  to  trustees,  in  trust  to  permit  Thomas  Wfi6&  to  receive  the 
profits  for  his  life,  and  after  his  death  to  permit  Anne  his.  wife  to  receive  the  profits 
for  her  life,  remainder  to  the  heirs  of  the  body  of  Thomas  and  Anne,  during  the  residue 
of  the  term ;  the  wife  dies,  leaving  issue ;  it  was  adjudged  at  the  Bolls,  upon  the  reason 
of  the  case  of  Peacock  and  Spooner,  that  the  heirs  of  the  body  should  take  as  purchasers, 
and  that  the  whole  term  did  not  vest  in  the  father  :  But  on  an  appeal  to  Lord  Keeper 
Harcourt,  and  after  search  of  precedents,  it  was  decreed,  that  the  wnole  term  vested  in 
the  father,  and  that  the  heirs  of  the  body  could  not  take  as  purchasers,  for  if  the  legal 
estate  had  been  limited  in  that  manner,  the  fatber  by  law  must  have  taken  the  whole, 
and  the  trust  of  a  term  must  be  goremed  by  the  same  rule,  and  Lord  Harcourt  went 
upon  this  distinction,  because  the  term  was  not  limited  to  the  heirs  of  the  body  of  the  wife, 
but  to  the  heirs  of  the  body  of  the  husband,  and  if  a  freehold  had  been  limited  in  that 
manner,  the  husband  could  dispose  of  it,  but  not  the  wife,  and  in  all  the  cases  that  have 
been  mentioned  the  words  were  heirs  of  the  body,  and  no  case  has  been  produced  where 
heirs  general  have  been  [277]  taken  to  be  words  of  purchase,  because  it  is  so  uncertain 
who  they  are. 

Mr.  Solicitor  General's  reply.  It  is  not  denied,  but  that  in  the  first  clause  there  are 
sufficient  words  to  pass  these  estates,  if  they  are  not  restrained  and  tied  up  by  the  others, 
but  it  is  said  that  the  words  real  estate  confine  them  :  I  agree  that  m  a  legal  sense 
chatties  real  are  not  real  estate,  and  therefore  if  a  man  have  both  freehold  luids  and 
chatties  real  in  one  place,  by  a  devise  of  all  his  real  estate  only  the  first  will  pass,  because 
they  may  sal^fy  the  words,  but  if  he  has  only  chatties  real  there,  they  will  pass,  because 
otherwise  the  words  would  be  void,  as  was  resolved  in  the  case  of  Boe  and  Bartlet,  Oro. 
Ca.  213,  292,  and  it  was  her  intention  to  pass  them,  and  the  words  will  carry  them, 
and  no  answer  has  been  given  to  our  objection,  that  otherwise  the  words,  In  Bucks  and 
Essex,  must  be  ejtpunged,  for  at  the  former  hearings  it  was  taken  for  granted  the 
testatrix  had  no  other  lands  in  those  counties  (Styl.  279  ;  Bro.  Ab.  Tit.  Done,  n.  41). 
Ab  to  the  objection,  that  the  testatrix  hath  dropt  all  the  other  words  but  Real  Estate  in 
the  limitation  over,  it  is  strange  that  in  one  clause  she  should  give  them  for  life,  in 
the  other  absolutely,  but  slie  devised  over  whatsoever  slie  before  intended  to  pass  as 
real  estate. 

It  is  absurd,  they  say,  that  the  same  words  should  operate  as  words  of  limitation 
on  the  freehold  estate,  and  as  words  of  purchase  on  the  leasehold  interests,  but  that 
arises  only  from  the  different  nature  of  the  estates ;  in  one  case  the  law  unites  the  estates, 
and  though  the  words  are  taken  for  words  of  limitation,  the  heir  takes,  if  the  tenant 
in  possession  does  not  defeat  the  estate  ;  but  in  case  of  a  term,  the  heir  cannot  take 
if  the  words  are  taken  only  to  increase  the  estate,  and  that  right  heirs  are  words  of 
purchase  is  further  proved,  because  there  come  afterwards  words  of  limitation.  To 
kdd  to  them  and  their  heirs,  so  this  is  the  same  thing  as  if  a  leasehold  estate  had  been 
devised  to  two,  and  after  their  decease  to  their  right  heirs,  their  executors  and  admiius- 
trators. 

No  such  distinction  as  hath  been  made  between  the  case  of  Peacock  and  Spooner, 
and  of  Webb  and  Webb,  ia  mentioned  in  the  report  of  either  of  those  cases,  nor  is  there 
any  coloiur  for  it,  the  statute  of  H.  7  does  not  extend  to  chatties  real,  and  tho*  Webb 
and  Webb  is  a  later  authority,  yet  it  is  of  less  weight  than  PeModc  and  Spooner,  which 
was  determined  by  the  House  of  Lords. 

There  is  no  difference  whether  the  limitation  is  to  the  heirs  of  the  body  or  to  the  heirs 
general,  for  it  is  natural  for  a  man  to  have  a  regard  and  view  to  the  blood  and  heirs 

[278]  his  family,  be  they  who  they  will ;  aa  to  free!iold  lands,  the  case  is  the  same, 
whether  the  limitation  over  is  in  tail  or  in  fee,  and  tliere  is  in  both  cases  the  same  reason 
[or  the  distinction  as  to  chatties  real,  because  if  the  heirs  do  not  take  as  purchasers, 
they  cannot  take  at  all. 

Ij)rd  Chancellor.  One  having  terms  for  years  as  a  security  for  money  in  two  par- 
ishes, and  an  estate  in  fee  in  another  parish,  devises  all  her  manors,  lands,  and  real  estate 
in  these  parishes,  and  the  question  is,  Whether  the  terms  sludl  pass  1  I  agree  with  the 
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resolution  in  the  case  of  Boe  and  BartUt,  that  where  one  has  a  subatanliTe  term  only 
in  Buch  a  place,  and  devises  all  his  lands  and  real  estate  in  that  place,  the  leaw  will  pass ; 
but  in  this  case,  there  are  some  fee  simple  lands  that  can  pass,  which  makes  it  differ 
&om  the  o-ase.  where  nothing  can  pass  but  the  terms :  But  at  the  time  of  malring  her 
will,  the  testatrix  had  only  a  mortgage  and  an  extent  as  securitiee,  not  substantive 
terms,  and  by  a  devise  of  all  her  lands  in  A.,  £.,and  (7.,  terms  assecurities  only  cannot 
pass,  and  it  could  not  be  her  intention  to  devise  these  estates  by  this  clause,  bec&use  she 
afterwards  expresly  devises  All  her  mortgages,  bonds,  credits,  &c.,  and  therefore  that 
devise  must  extend  only  to  her  freehold  lands. 

But  supposing  the  leasehold  estates  passed  by  this  devise,  the  next  question  ia.  What 
estates  the  plaintiff's  wife  and  the  defendant  took  by  it  1  The  defendant  allows  that  in 
the  case  of  a  freehold,  if  an  estate  is  limited  to  one  for  life,  remainder  to  his  right  heire,  the 
heirs  will  take  by  descent ;  but  they  say,  that  if  a  term  for  years  is  lim  ited  in  that  manner, 
they  will  take  by  purchase ;  In  this  case  then,  both  a  freehold  and  leasehold  estate 
being  limited,  the  same  words  in  the  saine  sentence  by  that  rule  must  be  taken  as  words 
of  limitation  of  the  freehold,  and  as  words  of  purchase  of  the  leasehold,  which  it  can 
never  be  supposed  the  testatrix  intended,  and  therefore  the  decree  mufit  be  affiroouBd  (2 
Vern.  .324).  (This  decree  was  affirmed  in  the  House  of  Lords,  on  Friday  March  20th., 
1729-30  [3  P.  Wms.  26].) 

[279]  Monday,  February  the  m  [1730]. 

Case  156.— Chapman  &  al*.  Plaintiffs;  The  Bishop  of  LiNOOLN,  Mr.  Modhson,  and 
Mr.  BoBBS,  ikfendwnts,  ana  e  contra. 

In  Court,  Lord  Chancellor ;  Mr.  Justice  Reynolds,  B.  R. ;  Mr.  Justice  FortescuCy  C.  B. 

Ant.  Gas.  153,  S.  C. 

Mr.  Solicitor  General  for  the  defendants.  The  question  is,  Whether  these  moduses 
are  good  in  law.  There  is  something  on  the  face  of  them  extremely  particular,  they 
do  not  draw  a  line  between  the  parishioners  and  the  outdwellera,  but  he  that  lives  ia 
either  of  the  parishes,  and  occupies  lands  in  one  of  them,  pays  tjthes  in  kind,  but  if  he 
liws  in  neither  of  the  parishes,  he  pays  only  four-pence  an  acre. 

No  rule  is  more  established  that  relates  to  a  modus,  than  that  it  ought  to  be  certain  in 
respect  of  the  lands,  the  person,  the  time,  and  the  sum ;  and  that  it  ought  to  be  as  certain 
as  the  tithe  in  whose  room  it  comes,  but  this  modus  is  imcertun  in  aU  these  respects,  if 
to-day  the  lands  are  occupied  by  the  inhabitants  of  either  parish,  tithes  are  to  be  paid 
in  kind ;  if  to-morrow  they  are  occupied  by  strangers,  this  modus  only  is  due.  Suppose 
these  lands  were  jointly  occupied  by  two,  one  of  which  lived  in  either  of  these  pannes, 
and  the  other  in  neither  of  them,  how  are  they  to  pay  tithe,  either  both  the  tithe  in  kind, 
or  both  a  modus,  or  one  tithe,  and  the  other  a  modus  1  Or  suppose  the  occupier  lives 
one  time  of  the  year  out  of  these  parishes,  and  the  other  in  one  of  them,  what  is  he  to 
pay  1  and  is  a  modus  to  depend  on  the  residence  of  the  occupier  ?  which  is  variable 
and  uncertain,  and  intirely  in  his  own  breast,  and  the  impropriator  could  not  follow 
so  variable  a  right. 

And  as  a  modus  ought  to  be  certain,  so  it  ought  not  to  be  subject  to  any  fraud ;  Tithes 
must  follow  the  nature  of  the  lands,  and  only  change  as  they  do ;  but  here  the  change 
depends  on  the  will  of  the  occupier  whether  he  will  reside  or  not ;  how  is  it  |)ossible  for 
the  rector  to  deal  with  these  people  for  his  other  tithes  %  If  they  cannot  bnng  him  to 
their  terms,  they  will  threaten  to  remove  to  another  parish  and  may  cheat  him,  by 
removing  only  to  the  other  side  of  the  hedge,  and  we  have  proved  this  to  have  been  really 
done,  and  that  one  went  and  built  a  house  on  the  other  side  the  road  in  another  parish. 

[280]  As  these  modu^  then  have  no  reason  to  support  them,  and  are  liable  to  this 
fraud,  and  we  have  proved  it  to  have  been  put  in  practice,  your  lordship  will  not  establish 
them. 

They  say  there  are  the  like  customary  payments  in  Skegnes  and  other  neighbouring 
parishes,  with  this  difference,  that  the  modus  extends  to  all  strangers,  but  the  custom 
as  to  that  parish  was  adjudged  at  law  to  be  a  void  custom,  16  Ca.  2,  in  the  case  of 
Bawdrie  versus  Buahd,  1  Keb.  602,  Cas.  76 ;  1  Lev.  116. 

Mr.  Lut-wyche.  There  must  be  a  certainty  in  a  modus,  that  the  parson  may  know 
what  to  demand,  and  it  may  be  sued  for  in  the  Spiritual  Court ;  but  can  any  one  tell  in 
this  case  what  the  parson  will  be  intitled  to  1  A  modus  supposes  an  antient  contract  to 
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hare  so  much  yearly,  in  lieu  and  discharge  of  tithes,  and  it  must  be  perpetual,  but  this 

custom  is  desultory. 

There  ought  to  be  a  certain  and  perpetual  rule  for  the  parson  to  go  by  in  his  demand  ; 
tiiis  modus  is  uncertain  too  as  to  the  place,  it  may  be  converted  into  arable  land,  and 
then  it  must  pay  tithe,  but  when  it  is  pasture  or  meadow,  by  only  st«pping  into  the  next 
puish,  the  occupier,  instead  of  paving  tithe  is  only  to  pay  this  modus,  and  the  parish 
may  combine  together ;  you  shall  live  in  my  house,  and  I  will  in  yours ;  and  there  is 
DO  reason  or  foundation  for  this  custom :  If  any  priTiIege  is  to  be  allowed  to  the  occupiers, 
the  parishioners  ought  to  have  it,  in  respect  of  the  burthensome  offices  they  undergo, 
utd  as  this  is  a  discouragement  to  the  inhabitants,  so  it  is  a  loss  to  the  parson  too,  for  the 
more  inhabitants  there  are,  the  greater  are  his  small  tithes ;  in  the  case  of  Batedry 
rersus  Buskd,  the  Court  were  so  clear  as  to  the  illegality  of  the  modus,  they  would  not 
grant  a  prohibition,  and  this  case  is  stronger,  because  the  plaintifEs  pray  to  have  these 
moduses  established. 

Mt.  Peers  Yfilliams.  Tithes  are  the  revenue  of  the  Ghurch,  and  due  of  common 
right,  which  it  is  unreasonable  the  parson  should  be  defeat«d  of  by  the  act  of  the  tenant, 
and  so  slight  an  act  too  as  a  removal,  whereas  no  modus  is  good  that  depen<^  on  the  act 
of  the  party,  without  it  be  some  benefit  to  the  parson.  1  Bol.  Ab.  649  (8),  to  repair 
ud  brautify  the  body  of  the  church,  and  to  find  necessaries  for  it,  is  no  good  modus, 
because  the  parson  has  no  advantage  by  it,  yet  that  is  a  pious  and  expensive  work ; 
bat  what  does  the  parson  gain  by  the  removal  %  or  what  expence  is  the  party  put  to  % 
aod  if  a  reasonable  [281]  commencement  if  it  cannot  be  shewn,  it  is  not  a  good  modu^ 
The  modus  is  to  arise,  though  the  occupier  takes  only  a  lodging  in  another  parish,  and 
though  he  leaves  his  hoiise  empty,  what  reason,  what  foundation  can  be  given  for  it  % 
and  it  tends  to  depopulate  and  desolate  a  parish,  for  interest  will  always  be  a  prevailing 
motive,  a  good  modus  must  arise  from  the  consent  of  the  parson,  patron,  and  ordinary, 
but  how  can  we  ever  suppose  the  parson  would  consent  to  these  moduses  % 

It  is  a  rule  as  to  a  modus,  that  no  custom  introductive  of  fraud  is  to  be  allowed, 
1  Leon.  99  ;  SUU)S  versus  Goodlack  {Moor,  913,  Gas,  1290),  The  custom  was, 
that  the  parson  shall  have  for  his  tithes  the  tenth  land  sowed  with  any  manner  of  corn, 
and  he  shall  always  begin  his  reckoning  at  the  first  land  which  is  next  to  the  church, 
dc.,  the  parson  shewed,  that  the  defendant  by  fraud  and  covin,  sowed  every  tenth  land 
which  belonged  to  the  parson,  very  ill,  and  with  small  quantity  of  com,  and  did  not 
dang  and  manure  it  as  he  did  the  other  nine  parts,  by  means  whereof,  whereas  the  other 
uioe  every  of  them  yielded  eight  cooks,  the  tenth  yielded  but  three  cocks ;  and  for  this 
matter  the  parson  hbelled  in  the  sjnritu^  Court,  and  confessed  the  custom,  but  for 
abomng  the  custom  prayed  to  have  his  tithes  in  kind,  the  defendant  prayed  a  prohibition 
(Moor,  913,  Cas.  1290),  and  the  parson  a  consultation,  and  the  opinion  of  Wray, 
Justice,  was,  that  the  custom  was  against  common  reason,  and  so  void.  Cro.  El.  446 
(10).  It  was  adjudged  in  Sir  Charles  Morison's  case,  quoted  in  the  case  of  Grysman 
TerguB  Lewes,  where  one  prescribed  to  pay  the  tenth  part  of  com  in  the  sheaf,  for  the  tithe 
of  all  which  in  the  sheaf,  and  of  all  which  is  raked,  that  this  was  an  unreasonable  pre- 
scription, for  then  he  may  put  the  lesser  part  in  sheafs,  and  leave  the  greater  part  to  be 
raked. 

Another  rule  is,  that  a  modus  ought  to  be  certain  and  permanent.  2  Salk.  657, 
Cas.  4,  Startup  versus  DoderidgCt  a  mo£is,  to  pay  2s.  in  the  pound  of  the  improved  rent, 
was  held  naught,  upon  a  motion  for  a  prohibition,  for  that  is  to  rise  and  fall,  as  the  land 
is  let,  and  the  parson  cannot  know  it,  2  SaDc.  656.  Cas.  3.   (11  Co.  15  B. ;  3  Lev.  255.) 

And  this  custom  is  unreasonable,  as  it  gives  a  greater  privilege  to  foreigners  than 
inhabitants,  1  Lev.  116,  and  though  the  reason  given  in  that  book  is  not  law,  yet  the 
inhabitants  are  subject  to  burthensome  and  expensive  offices,  from  which  non-residents 
are  aempt.  for  by  the  43  of  Eliz.  the  overseers  and  churchwardens  are  to  be  chosen  out 
i^the  inhabitants,  and  therefore  there  is  more  reason  to  favour  them. 

^82]  Is  leaving  the  parish  a  good  consideration  1  the  plaintifis  do  not  set  out,  for 
wlut  time  there  must  be  a  non-residence  ;  will  a  week  or  fortnight  be  sufficient  1 

Mr.  Attorney  General  for  the  plaintiff.  Notwithstanding  the  defendants  have  said 
^t  a  modus  ought  to  be  more  dear  aid  positive  when  the  plaintif!  prays  to  hare  it 
tttaUtshed  than  when  it  is  set  out  by  way  of  defence,  yet  in  both  cases  it  must  be  proved, 
u>d  must  be  ^;ood  in  law,  which  is  sufficient.  We  liave  proved  tliese  moduses  beyond 
iH  contradiction,  and  the  defendants  have  not  produced  one  instance  that  tithe  was 
vw^id  in  kind,  and  ther^ore  they  must  shew  very  strong  ai^uments  against  the 
legility  of  than,  utd  after  such  long  usage  they  must  not  be  set  aside  on  slight  grounds, 
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to  the  prejudice  of  those  who  have  purohased  the  lands,  and  whose  interestB  must  be 
considered  as  well  as  the  parson's. 

Two  things  are  necessary  to  a  modus,  immemorial  usage,  and  payment  of  Quid 
pro  quo,  which  we  have  proved  ;  and  secondly,  a  reasonable  commencement,  and  it  is 
sufficient  to  shew  that  a  modus  might  have  a  reasonable  commencement,  though  we 
cannot  positively  prove  that  was  the  reason  of  it ;  the  fact  is,  that  these  large  parishes 
contained  a  much  greater  quantity  of  ground  than  could  some  years  ago  be  occupied 
by  the  inhabitants,  therefore  that  the  lands  might  not  He  waste,  which  would  be  a  loss 
both  to  the  parsons  and  the  owners,  for  the  encouragement  of  strangers  to  occupy  these 
lands,  and  that  the  parson  might  have  something,  the  parson,  patron,  and  ordinaiy, 
came  to  an  agreement  with  them,  for  the  payment  <^  the  annuu  sum,  and  it  is  suffi- 
cient for  us  to  shew  that  this  might  have  been  the  reason  for  these  moduses,  but  it  is 
not  necessary  for  us  to  prove  it  was  so. 

As  to  the  case  in  1  Lev.  116,  the  law  makes  no  difference  whether  the  modus  tends 
to  the  encouragement  of  the  parishioners  or  of  strangers,  and  if  the  customs  had  ex- 
tended to  all  strangers,  they  would  have  been  more  prejudicial  to  the  parson,  and  the 
reason  of  them  might  have  been  to  prevent  any  fraud  from  the  two  parishes  lying  so 
cont^ous. 

Most  of  the  defendant's  objections  arise  from  the  case  of  Bawdry  and  Bushel,  but 
no  conclusion  can  be  drawn  from  that  case  that  will  govern  this.  K^)le  has  not  set 
forth  the  modus  for  pasture  and  meadow  ground,  but  generally  for  every  acre  oi  land. 

[283]  The^  first  objection  is  t^t  these  moduses  ue  unreasonable,  but  I  have  shewn 
there  might  have  been  a  very  good  reason  for  thdr  commencement,  and  ther^re 
any  objections  to  them  are  of  no  weight,  and  the  same  might  be  made  to  many  moduses 
which  have  been  adjudged  good  in  law. 

Secondly,  It  is  said  that  these  moduses  were  invented  to  cheat  the  parson,  but  this 
is  no  objection,  unless  they  can  prove  that  such  a  use  has  been  made  or  them,  that  the 
occupier  removed  on  any  quarrel  with  the  impropriator,  or  to  distress  him  as  to  the 
other  tithes,  and  all  moduses  are  liable  to  fraud,  but  it  is  not  easy  for  the  parishioner, 
or  probable  that  he  would  leave  his  abode  on  this  account,  and  he  would  lose  more  by 
quitting  his  house,  than  he  could  save  by  the  tithes. 

Thinlly,  They  say  these  moduses  are  not  certain  as  to  the  persons  or  as  to  the 
lands,  but  a  prescription  for  a  modus  deeimandi  need  not  be  more  fixed  than  for  a  non 
decimando.  The  Cistertians  were  discharged  of  tithes  Quamdiu  in  propriis  manHms, 
&c.,  which  was  a  variable  prescription  as  to  the  persons,  why  may  not  lands  be  liaUe 
either  to  pay  tithes,  or  a  modus,  in  respect  of  the  occupier,  as  well  as  by  course  of  hus- 
bandry %  Godbolty  194,  Broim's  case  ;  there  was  a  modus  for  tithe  hay  in  a  particular 
field,  which  was  sowed  for  seven  years,  that  do  not  destroy  the  modus,  but  the  rector 
shall  have  the  tithes  of  the  corn,  the  vicar  the  modus  for  the  hay,  it  might  be  said  in 
that  case,  shall  it  be  in  the  power  of  the  occupier,  whether  he  wiU  pay  tithe  in  kind  or 
not,  or  to  whom  he  will  pay  them  %  that  is  as  variable  and  dancing  as  the  preemt 
customs,  and  puts  it  also  in  the  power  of  the  occupier,  to  whom  he  will  pay. 

Such  a  modus  has  been  allowed  good  at  law,  Cro.  Eliz.  13G  (4),  Coteford  versus  Pease, 
the  parson  sues  the  defendant  for  tithe  in  specie  of  certain  pastures  in  N.,  the  defendant 
for  a  |)rohibition  surmises,  that  he  was  an  inhabitant  in  S,,  and  tiiat  time  out  of  mind 
every  inhabitant  there  that  had  pastures  in  N.  had  paid  tithes  for  them  to  the  vicar 
of  S.,  and  that  the  vicar  of  S.  had  paid  the  parson  of  N.  two-pence  for  every  acre,  and  the 
Court  held  that  the  prohibition  did  lie,  for  it  is  as  if  he  had  prescribed  to  pay  two-pence 
for  every  acre,  Cro.  Eliz.  13G  (5),  and  there  are  many  cases  in  the  Exchequer  in  which 
this  modus  lias  been  established. 

The  case  in  Boll's  abridgment,  that  the  occupiers  used  to  repair  and  beautify  the 
church,  and  therefore  ought  not  to  pay  tithes,  amounted  to  a  non  decimando,  but  here 
the  parson  has  four-pence  an  acre, 

[^4]  The  case  of  Startup  and  Doderidge  was  to  pay  two  shillings  in  the  pound 
of  the  rack  rent,  or  best  improved  value,  which  was  uncertain,  here  the  sum  to  Iw  paid 
is  fixed  and  certain. 

Mr.  WiUs,  The  constant  usage  proves  that  there  was  such  a  contract,  and  we  Iwve 
proved  that  the  same  modus  has  been  constantly  paid  in  the  parish  of  Skegnes,  not- 
withstanding the  prohibiten  was  denied  in  the  case  of  Bawdry  and  Bushel,  aiud  the 
inhabitants  nave  more  benefit  than  strangers,  they  have  the  instruction  of  the 
minister. 
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The  first  objection  is.  That  these  moduses  are  uncertain,  which  has  been  fully 
answered,  but  they  are  as  certain  and  permanent  as  many  others  which  have  been 
established,  where  a  modus  is  for  tithe  of  hay,  and  if  the  lands  are  sown,  to  pay  tithes 
in  kind  ;  in  that  case  the  parson  cannot  t^  before-hand  how  much  he  shall  have  the 
next  year ;  he  cannot  tell  whether  it  will  be  mowed  or  sown  while  the  lands  are 
occupied  by  a  parishioner,  c&c,  tithes  in  kind  are  to  be  paid,  if  by  a  stranger  four-pence, 
£c.  A  THodus  ia  not  peimaoent  when  any  one  year  nothing  ia  to  be  paid  to  the  parson, 
because  that  would  amount  to  a  Non  Decimando ;  but  here  something  must  be  paid, 
and  these  custonu  are  certain  as  to  the  lands,  they  are  for  meadow  and  posturs  giotmd, 
and  as  to  the  perBcms  too,  they  must  be  paid  by  the  occupier. 

Hie  second  objection  is,  that  they  are  luble  to  fraud,  but  moduses  more  subject 
to  fraud  have  been  established  ;  for  if  ^ey  are  made  use  of  to  cheat  the  parson,  the  Court 
Till  relieve  him,  and  make  them  pay  tithes  in  kind,  which  accounts  for  the  case  of  St^s 
and  GoodUick,  where  the  Court  would  not  grant  a  prohibition  in  support  of  a  cheat, 
though  the  modus  was  confessed  ;  but  Moor,  in  the  report  of  that  case,  913,  Cas.  1290, 
says  a  prohibition  was  awarded,  notwithstanding  the  covin,  because  the  parson  might 
have  an  action  on  the  case  for  the  fraud  at  the  common  law.  The  glebe  do  not  pay 
tithes  to  the  vicar,  yet  if  the  impropriator  put  cattle  when  yeaning  on  that  land,  the 
vicar  shall  recover  the  tithes,  because  of  the  fraud.  Moor,  909,  Cc^  1277  ;  Cro.  Elis. 
467  (25) ;  Moor,  863,  Cas.  1186 ;  Hob.  39. 

The  other  objection  is,  That  the  parson  must  have  a  benefit,  so  he  has  by  Uiese 
moduses ;  they  oomot  mean  that  he  must  have  as  much  as  the  tithe,  for  then  ^e 
objection  would  run  to  all  moduses,  but  that  what  comes  in  lieu  of  the  tithes,  must  be 
pud  to  the  parson  himself. 

[285]  Mr.  Creuse.   There  are  many  precedents  of  such  a  inodus  being  adjudged 

d,Hill.  l&Ca.  1  [U41],Rot.  1548,  in  C.B.  2  Brown's  Entr.  194, 195, 196.  The  vicar 
ed  for  tithes  in  the  spiritual  Court,  and  a  prohibition  was  granted,  on  suggestion 
that  strangers  who  occupied  lands  in  that  parish  should  pay  a  modus  of  ten-pence  an 
acre ;  and  there  are  many  decrees  for  the  payment  of  such  a  modus  in  the  Court  of 
Exchequer.  Trm.  12  Ca.  2  [1660-61],  Piggot  against  Lovel.  The  vicar  brought  his 
bill  to  be  paid  tithes  in  kind,  and  the  defendant  suggested  a  custom,  for  foreigners 
to  pay  four-pence  an  acre  for  tit^e  of  meadow  and  pasture,  and  an  issue  was  directed, 
and  a  verdict  found  for  the  defendant,  and  the  bill  was  dismissed,  bot^  these 
resoiutiona  were  prior  in  time  to  the  case  of  Btvudry  and  Buskd,  which  was  in  the 
15  Co.  2  [1663-64],  and  there  have  hem  many  such  decrees  since  that  time  too. 
Bill.  25  Ca.  2  [1674],  the  rector  filed  his  bill  for  such  a  customary  modus  of  six-pence 
an  acre,  and  the  77uk2u5  was  established,  THn.  30  Ca.  2,  a  bill  was  brought  for  pay- 
ment of  tithes,  the  defendant  pleaded  such  a  custom  as  in  this  case,  and  two  issues 
were  directed,  one,  whether  there  was  such  a  custom,  and  the  other  what  lands  the 
defendant  occupied ;  and  the  custom  being  found,  the  Court  decreed  accordingly. 
32  Ca.  2  [1680-81].  The  bill  was  brought  for  tithes,  and  the  defendant  pleaded  a 
modus  of  twelve-pence  an  acre  for  lands  newly  converted  to  tillage,  and  four^pence 
for  antient  pasture,  there  the  Court  were  of  opinion,  that  the  modus  was  well  proved, 
and  orderea  a  case  to  be  made  for  the  opinion  of  die  Judges,  who  were  of  opinion  t^t 
this  was  a  void  modus^  and  certainly  it  was  so,  for  being  coupled  with  the  twelve-pence 
lor  the  new  converted  ground,  it  could  not  be  good.  But  afterwards  Af  tcfc.  2  Wm.  and 
M.  [1690],  Blaxton  versus  Langton,  the  successor  of  the  plaintiff  brought  a  bill  for  tithes 
in  kind,  and  the  defendant  insisted  on  the  Tnodus  of  four-pence  an  acre,  the  plaintifi 
confessed  the  custom,  but  claimed  the  benefit  of  the  former  decree,  and  declared  that 
to  be  his  only  inducement  for  bringing  his  bill,  but  the  Court  declared  it  to  be  a  good 
custom. .  In  the  case  of  Bow  versus  the  Bishop  of  Exeter,  a  modus  to  pay  two-pence 
a  hogshead  for  cyder  was  established.  In  Rdi's  Abridg.  649,  Cas.  8 ;  650,  Cas.  9, 
It  is  said  the  custom  would  have  been  good,  if  it  had  been  to  repair  the  chancel,  because 
that  would  have  been  a  benefit  to  the  parson,  here  the  thing  to  be  paid  is  certain,  and 
that  is  the  certainty  requisite  in  a  nuidus.  1  Eebl.  612,  Cas.  86.  a  prohibition  was 
refuted,  on  suggestion  of  a  modus  to  pay  four  shillings  for  every  day's  {toughing  of 
wheat,  and  two  shillings  for  every  day's  ploughing  of  barley,  for  the  uncertainty. 
But  if  the  modus  had  b^n  so  much  for  every  day's  work  with  an  averment  that  it  was 
^otainly  known,  and  how  much  it  contained,  it  would  have  had  sufficient  certainty. 

[286]  Mr.  Justice  Fortescue.  I  think  there  is  no  difficulty  to  determine  this  ques- 
uon.  Whether  these  are        moduses  or  not,  and  I  am  of  opinion  that  they  are,  tii-st 
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I  would  observe  on  wliat  moduses  are  founded,  the  books  say  they  are  real  compositions, 
and  they  are  allowed  both  by  the  canon  and  civil  laws,  and  as  they  are  founded  on  agree- 
ments,  they  must  be  contamed  in  some  instrument,  and  if  it  is  lost,  the  parties  are 
allowed  to  prescribe,  and  this  was  the  reason  Lord  Ghi^  Justice  Holt  went  upon,  io 
the  case  of  Startup  and  Doderidge  (though  he  was  against  the  modus),  that  as  it  was  a 
contract  between  the  parties,  it  was  hard  to  break  through  it,  when  it  was  well  proved. 

But  the  defendants  say,  these  moduses  are  unreasonable,  I  have  seldom  known  this 
objection  made  to  a  moius,  because  no  body  can  tell  at  this  distaxice  of  time  whether  it 
was  reasonable  or  not  at  its  first  commencemeQt ;  but  the  law  supposes  it  was,  8  Ed. 
4,  13  b.  But  they  are  not  unreaaonaUe,  they  are  an  ease  to  the  parson,  for  he  is  not 
bound  to  attend  foreigners,  but  it  is  said  that  they  take  more  notice  of  foreignen  than 
inhabitants,  but  was  it  not  in  the  power  of  the  parson,  patron,  and  ordinary,  to  give  than 
what  privil^es  they  pleased  1  they  create  no  burthen  on  the  inhabitants  % 

But  it  is  objected  that  they  are  uncertain,  and  if  they  are,  then  indeed  they  are  not 
good  in  point  of  law,  for  they  would  amount  to  a  Non  Decimando,  but  can  any  case 
happen  in  which  the  parson  will  not  either  have  this  modus,  or  the  tithes  %  and  there 
is  no  uncertainty,  but  what  is  to  be  paid  on  every  contingency  is  fixed  :  In  Boil's  Ab. 
265,  a  modus  to  pay  a  shilling  or  thereabouts  for  every  acre  of  arable  land  was  adjudged 
uncertain,  and  as  the  customs  are  laid  with  relation  to  the  two  parishes,  they  are  an 
advantage  to  the  rector,  and  a  foreigner  may  come  and  reside  in  the  parish,  and  Uien 
he  will  pay  tithes  as  well  as  one  who  occupies  lands,  and  is  a  parishioner,  may  leave  it, 
here  is  no  uncertainty  in  the  modus,  but  the  only  thing  imcertun  is,  Whether  the 
m>odus  or  tithes  in  kind  are  to  be  paid  % 

In  this  case  the  parson  has  a  benefit,  he  has  four-pence  an  acre,  and  I  do  not  know 
but  once  it  might  be  a  fourth  part  of  the  value  of  the  lands.  The  modus  to  repair  the 
church,  in  lieu  of  tithes,  could  not  be  good,  because  the  parishioner  was  hoimd  to  do  it 
without  such  a  modus,  and  the  doing  it  was  no  benefit  to  the  parson ;  but  if  it  had  been 
to  repair  the  chancel,  it  had  been  a  good  moduSy  for  that  would  have  been  an  advantage 
to  the  parson. 

[2871 1  cannot  rely  on  the  case  of  Batodry  and  Bushel,  it  was  determined  on  a  motion, 
and  the  prohibition  might  be  denied  for  other  reasons,  it  is  a  strange  resolution,  sure  a 
man  may  give  up  his  right  on  what  terms  he  pleases,  and  the  reason  mmtioned  in  Ler. 
is  not  good  at  law,  for  H  is  a  settled  point  that  foreigners  are  boimd  to  contribute  to  the 
repairs  and  vestments  of  the  church,  and  to  pay  all  parish  dutiM,  and  Mr.  Creuae's  cases 
are  expresly  in  point ;  and  in  the  case  of  Bate  and  SotoUmd,  decreed  in  the  Court  of 
Kxche(^uer,  1 726,  a  modus  to  pay  4d.  an  acre  for  high  land,  and  3d.  an  acre  for  low  land, 
was  adjudged  a  good  modus. 

Mt.  Justice  Reynolds.  A  modus  is  a  real  composition,  run  into  a  prescription,  made 
amcurrentibus  iis,  qui  de  jure  requiruntur,  who  might  dispose  of  the  rights  of  the  Church, 
as  well  as  private  persons  of  theirs,  and  if  these  contracts  now  appeared  in  writing,  they 
would  be  good,  and  the  memorials  being  lost,  the  parties  may  prescribe,  and  shsJl  have 
the  same  advantage  of  them  as  if  they  appeared ;  if  these  customs  were  universal,  they 
would  undoubtedly  be  good,  and  then  the  question  will  be,  whether  the  rratzictions 
shall  make  them  void,  and  if  they  would  be  good  generally,  shall  the  parson  object  when 
the  restrictions  are  for  his  benefit  1  and  it  cannot  now  be  discovered,  whether  the 
parishes  were  not  formerly  united,  or  did  not  partake  of  sacramentals  1  but  if  these 
moduses  are  so  uncertain,  thac  the  parson  cannot  know  what  to  demand,  I  allow  they 
are  bad.  All  the  certainty  requisite  to  a  modus  is  this,  that  when  the  circumstances 
are  the  same,  thert  shall  be  the  same  modus,  and  it  is  not  uncertain,  because  the  parson 
is  now  to  have  a  modus,  and  now  to  be  paid  tithes,  for  that  is  as  certain  as  the  cases  of 
Non  Decimando,  where  the  parson  has  sometames  tithe,  and  sometimes  nothing,  and 
this  is  no  loss  to  the  inhabitants,  they  do  not  pay  more,  though  the  parson  has  less,  and 
the  surplus  is  not  thrown  as  a  load  on  their  estates. 

The  single  authority  for  the  defendants  is  the  case  of  Batodry  and  Buxhel,  which  was 
determined  on  a  sudden  motion,  and  no  rule  given  to  shew  cause,  and  is  founded  on 
reasons  that  are  not  law  ;  and  though  we  have  the  contemporary  reports  of  Siderfin 
and  Raymond,  they  take  no  notice  of  that  case,  and  I  believe  the  parties  had  recourse 
to  another  Court  chat  granted  a  prohibition,  because  the  custom  has  subsisted  in  that 
parish  ever  since,  notwithstanding  the  prohibition  was  denied,  and  that  case  ought  not 
to  be  regarded,  since  it  stands  single  in  opposition  to  so  many  contrary  resolutions,  both 
before  and  since  that  time,  many  of  which  authorities  have  been  cited  by  Mr.  Creuse. 
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iSSSi  i'Ord  Chancellor.  I  am  of  the  same  opinion ;  the  plaintifia  have  proved  these 
moduan  to  be  time  out  of  mind,  and  the  defendants  have  not  produced  a  single  instance 
ol  the  payment  of  tithe  in  kind,  and  as  they  relate  to  so  many  parishes,  it  would  occasion 
great  confuaon  to  set  them  aside.  Every  modw  supposes  a  composition,  which  being 
nat,  runs  into  a  prescription.  Suppose  the  composition  had  been  for  all  occupiers,  by 
the  case  that  has  been  cited  by  Mr.  Justice  ForUscue,  that  would  be  good,  and  why 
should  it  make  the  custom  unreasonable  to  restrain  it  to  those  that  live  out  of  the  two 
parishes  ?  Bora  making  the  composition  with  part  only  of  the  occupiers  make  ii  illegal  1 
Tbaj  might  contract  with  whom,  and  on  what  terms  they  pleased ;  and  though  Keeling, 
in  the  case  of  Baiodry  verAis  Bushel,  says,  there  was  no  precedent  of  such  a  modus,  Mr. 
Cmue  has  produced  two  resolutions  before  that  time,  but  they  not  being  in  print,  I 
sappose  he  had  not  seen  them,  and  that  ease  was  adjudged  on  a  sudden  motion. 

There  is  no  uncertainty  in  these  moduses,  for  then  indeed,  no  time  or  usage  could 
make  tiiem  good ;  they  are  no  more  uncertain,  thfm  the  prescription  by  the  CtsUrtians 
in  ifoit  Deeimando.  I)oes  not  the  tithe  alternately  belong  to  the  lector,  or  victtr,  as  tiiey 
an  crest  or  small  tithe  %  These  customs  therefore,  being  no  ways  uncertain,  and  having 
held  so  long,  must  be  established  on  the  original  bill,  and  the  defendant's  cross  bill  must 
bsdismissed. 

Tuesday,  February  the  10th  [1730]. 

Case  157.— Wheeler  versus  Sheer,  &  al'. 

[See  White  v.  White,  1778, 1  Bro.  C.  G.  16 ;  Moggridge  v.  Thackwell,  1802,  7  Ves, 
79 ;  MilU  r.  FariMr,  1816,  19  Yes.  488 ;  1  Mer.  92,  96.} 

In  Court,  Lord  Chancellor. 

Mr.  Vemetf  for  the  plainiiff.  Mr.  GranvilU  WheeUr,  son,  heir,  and  executor  of  Sir 
George  Wheeler,  his  father,  is  pkuntiff,  Jonathan  Sheer,  and  Bridget  his  wife,  one  of  the 
daughteis  of  Sir  George  Wheeler,  Robert,  Grace,  and  George  Button,  the  children  of 
EliKibeth  Button,  another  daughter,  Frances  Middleton,  another  daughter,  and  her 
four  children,  Ralph,  Francis,  Grace,  and  Richard,  Thimtas  Sharp,  and  Judith  hie 
wife,  another  daughter,  Frandsca,  another  daughter  unmarried,  George,  J ohn,  Mary, 
and  Grace,  the  children  of  Mary  another  daughter,  by  posthumous  Smyth,  the  executors 
of  the  said  posthiunous  Smyth,  the  executors  of  Grace  Musgrave,  another  daughter,  and 
U»e  Attorney  General,  are  defendants.  And  the  bill  is  brought  for  your  lordship's 
determination  of  several  points,  arising  from  the  will  of  Sir  George  Wheeler,    Sir  George 

heeler  having  two  sons,  and  seven  daughters,  Frances,  [2891  Frandsca,  and  JvdUh 
tmmarried,  and  Grace,  Mary,  Bridget,  and  Elviabethm&Tzied  (to  three  of  which  he  had 
pTen  £800  a-piece  for  their  portion,  and  to  the  other  £1000),  by  will  bearing  date  the 
23d  of  May  1719,  devises  to  the  plaintiff  several  houses  in  London,  charged  with  an 
annuity  to  his  daughter  Bridget,  to  his  three  unmarried  daughters  £1000  a-piece,  to 
Grace  £200  to  be  laid  out  in  lands  or  an  annuity,  to  Mr.  Button  £200  if  he  augmented 
hie  wife's  jointure  £20  a  year,  otherwise  the  £200  was  to  be  laid  out  in  lancte,  to  be 
settled  on  the  wife  ;  and  the  like  legacy,  and  on  the  same  terms,  to  posthumous  Smyth, 
to  his  sons-in-law  £10  a-piece  for  mourning,  and  several  legacies  to  charity,  and  then  the 
will  goes  on, '  AH  the  rest  and  residue  of  my  personal  estate,  I  give  to  my  executors,  debts, 
I  funerals,  and  legacies  being  discharged,  in  trust,  that  what  remains  above  £200  to  each 
[  of  them,  £100  to  be  deducted  out  of  the  residue,  they  shall  employ  to  such  charitable 
'  uses  as  by  codicil  I  shall  appoint,  and  makes  h^  son  George  and  his  brother  Charles 
'  executors.'  18th  January  1721,  by  codicil,  taldng  notice  that  since  the  making  his 
viU,  /ranees  was  married  to  Mr.  MidMeton,  and  that  he  had  given  her  £500  portion, 
he  revokes  her  le^y  of  £1000.  and  devises  to  Mr.  Middleton  £200  if  he  settled  £20  a 
year  additional  jomture  on  his  wife,  otherwise  the  £200  was  to  be  laid  out  in  lands  for 
her  use,  and  directs,  that  (his  daughter  Smyth  being  dead  since  the  making  his  will) 
tha  £200  he  had  devised  to  her  shoim  be  divided  among  her  children,  and  then  goes  on, 
^  And  whereas  I  have  by  my  will  given  the  residue  to  my  executors,  in  trust,  tfec,  now  I 
[  do  hereby  direct  and  appoint  that  the  same  shall  be  applied  to  such  uses  and  purposes, 

as  by  any  other  codicil  or  codicils  shall  be  directed  and  appointed.'  The  2d  of  March 
1722,  he  made  a  second  codieil,  whereby  taking  notice,  that  his  daughter  Judith,  since 
the  making  his  wilL  was  married  to  Mr.  Sharp,  and  that  he  had  given  her  for  her 
portion  an  assignment  of  a  mortgage  of  £1000,  he  revokes  her  legacy  of  £1000,  and 


Digitized  by  v^oogle 


400 


WREBLBB  V.  SHEER 


1I06ELT,  290. 


likewise  taking  notice,  *  that  his  son  George  was  unce  dead,  he  constitutes  the  pkintifi, 

*  with  his  brother  Charles,  the  other  ozecutor,  for  the  uses*  trusts,  and  purposes  in  his 

*  will,  and  that  he  should  hare  and  partake  of  such  advantages  and  benefits,  by  bung 
'  one  of  hia  executors,  as  George  woukl  have  taken,  and  received  as  such,  if  he  had  lived.' 
The  23d  of  October  1723,  he  made  a  third  codicil,  in  which  is  no  direction  as  to  his 
personal  estate,  but  only  devises  lands  he  had  purchased  in  Kent  in  augmentation  of  a 
charity,  to  which  he  had  bequeathed  a  legacy  by  his  will.  Sir  George  Wheeler  soon 
after  died,  and  Elieabeth  Button  is  since  also  d^sul,  Mr.  Charles  Wheeler  died  before  pro- 
bate, and  the  plainUf!  the  surviving  executor  proved  the  will. 

The  first  question  on  this  will  is  with  Mr.  Attorney  General,  Whether  the  King  shall 
have  the  disposal  of  the  surplus  of  [290]  the  personal  estate  to  charitable  uses.  But 
the  first  codicil  is  a  plain  revocation  of  t^e  last  clause  in  the  will,  it  takes  notice  oi  that 
clause,  and  directs  that  the  residue  should  be  applied  to  such  uses  and  purpoeee,  dte., 
and  b^  his  subsequent  codicils  he  has  directed  to  other  charitable  uses  of  the  surplus. 

Mr.  Attorney  General.  No  argument  can  be  drawn  in  this  case  from  the  particular 
express  legacies  the  testator  has  given  to  charitable  uses ;  if  it  appears  to  be  his  intention, 
that  the  residue  also  of  his  personal  estate  should  be  applied  to  such  uses  :  If  this  question 
stood  singly  on  the  will,  the  testator  not  having  appointed  the  uses  by  codicil,  tlie  dis- 
position of  the  residue  belongs  to  the  crown.  Attorney  General  versus  Siderfin,  1  Vem. 
224.  Mr,  Siderfin  charged  a  manor  with  the  raising  £1000  out  of  the  pro6t8,  to  be 
applied  to  such  charitable  uses  as  he  had  by  writing  formerly  directed,  and  no  such 
writing  being  to  be  found,  the  King  appointed  the  charity  for  the  benefit  of  the  mathe- 
matical boys  of  Christ's  Hospital ;  so,  it  a  bequest  is  given  to  an  illegal  use,  and  it  sh&U 
not  be  vo^,  for  the  benefit  of  the  heir,  or  executor,  2  Vem.  366.  Attorney  Getusral 
versus  Guise.  So  the  testator's  general  intention  shall  take  efiect,  tho*  he  has  not 
specified  the  particular  charity,  and  the  King  shall  apply  it.  (1  Vem.  248  ;  Nels.  Rep. 
in  Cane.  245,  Sir  Wm.  Jones  versus  Peacodc^ 

The  next  consideration  is.  Whether  the  first  codicil  is  a  revocation  of  this  clause  of 
the  will.  I  apprehend  a  prior  will  is  not  revoked  by  a  codicil,  but  either  by  express 
words,  or  because  the  codicil  is  inconsistent  with  the  will,  but  this  codicil  is  not  an  express 
revocation  of  the  will,  nor  is  it  inconsistent  with  it.  The  testator  does  not  say  the  uses 
shall  be  exclusive  of  the  charitable  uses  ;  they  say  by  iAm  codicil  he  might  have  givm 
the  surplus  to  any  person ;  why  so  he  might  notwithstanding  the  will,  and  debated 
any  other  use ;  for  the  will  is  not  like  the  reservation  of  a  power  by  deed. 

Lord  Chancellor.  Where  a  man  devises  to  such  charitable  uses  as  he  had  appointed, 
that  supposes  he  had  made  an  appointment,  though  it  could  not  be  found,  but  here 
it  is  plam  the  testator  had  made  no  appointment,  but  only  had  it  in  his  thoughts  to  do 
so ;  by  the  codicil  he  confirms  his  will,  and  makes  the  trust  of  the  surplus  more  ex- 
tensive, it  was  to  be  in  trust  for  a  charity,  if  he  directed  any. 

[291]  Mr.  Vemey.  The  next  question  is,  between  the  plaintiff  and  the  other 
defendants,  Whether  the  residue  of  the  personal  estate,  whereof  the  trust  is  not  dis- 
posed of  shall  go  to  the  plaintiff,  as  executor,  or  according  to  the  statute  of  distributions, 
or  the  custom  of  York. 

I  will  not  trouble  your  lordship  with  cases  when  the  surplus  shall  go  to  the  executor, 
and  when  to  the  next  of  kin ;  but  this  is  the  most  favourable  case,  for  the  executor 
can  come  before  your  lordship ;  he  is  an  only  son,  and  the  only  child  not  advanced  by 
the  personal  estate,  the  other  younger  children  were  provided  for  by  portions  given 
by  the  testator  in  his  life-time,  or  by  his  will for  he  designed  the  devises  to  them  as 
filial  portions,  and  not  as  legacies  ;  for  by  his  will  he  gives  his  three  unmarried  daughters 
£1000  ft-ptece,  but  having  afterwards  given  two  of  them  portions  on  their  marriage, 
he  by  codicil  revokes  hia  bequests  to  them,  and  we  have  expresly  proved,  that  the 
testator  often  declared  he  would  never  give  his  daughters  above  £1000  a-piece,  and 
that  he  gave  the  £1000  to  Francisca,  as  her  full  portion,  and  the  £200  to  the  other 
daughters,  in  augmentation  of  their  portions. 

Mmt  of  the  book  cases  are  of  a  residue  not  disposed  of,  but  in  this  case  the  surplus 
is  expresly  devised  to  the  executors,  so  that  the  plaintiff  is  intitled  to  it  by  law,  and 
the  testator  only  reserves  to  himself  a  power  to  declare  the  trust  of  it,  and  the  testator 
did  not  die  immediately,  without  an  opportunity  to  take  this  power  into  consideration  ; 
but  he  afterwards  made  three  codicils,  and  do  not  revoke  the  devise  by  the  first  codicil, 
but  only  declares  the  trust  should  be  to  such  uses  and  purposes  as  he  should  after 
direct,  and  he  makes  no  appointment  by  the  other  codicils ;  and  on  the  death  of  his 
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•on  George,  when  the  testator  comee  to  subetitute  the  plamtafE  in  his  room,  he  gives 
him  sll  the  advantage  he  designed  the  other ;  and  if  this  point  is  with  us,  the  other 
claims  of  the  d^endants  are  at  an  end. 

Mr.  Mead.  Sir  George  Wheeler  cannot  be  said  to  die  intestate  as  to  any  part  of  his 
persona)  estate ;  because  he  has  devised  the  whole  residue  he  appoints  by  his  second 
codicil  the  plaintifi  executor,  and  that  he  should  have  the  same  advantages  thereby 
as  George,  which  shews  he  designed  the  executorship  as  an  advantage,  which  cannot 
be  answeredby  the  trifling  legacy  of  £100  a-piece,  nor  is  that  given  to  them  as  executors ; 
therefore  since  the  testator  nas  made  no  appointment,  the  trust  must  result  to  the 
executors,  and  no  one  can  say  he  has  a  title  to  the  residue,  since  by  law  it  belongs  to 
the  executors,  [292]  aad  the  testator  himself  has  taken  notice  of  the  legal  privileges 
and  advantages  of  an  executor. 

In  the  case  of  MUner  versus  Hooker  decreed  by  your  lordship  April  1736,  Mr. 
MUner  gave  several  l^acies  to  Mr.  Hooker  his  executor,  and  also  devised  to  him  all 
his  real  estate,  and  legacies  likewise  to  his  next  of  kin;  the  next  of  kin  filed  a  bill  against 
the  executor  for  an  accoimt,  and  a  distribution  of  the  residue,  and  your  lordship  was 
pleased  to  say,  that  the  testator  having  given  legacies  both  to  his  executor  and  next  of 
kin,  the  law  must  take  place,  and  to  decree  the  residue  to  the  ^ecutor.  Mr.  Wheeler, 
in  this  case,  is  son  of  the  testator,  and  has  no  personal  estate  devised  to  him,  and  the 
testator  has  provided  for  all  his  next  of  kin,  which  is  a  plain  indication  he  designed 
the  executor  should  have  the  residue,  subject  indeed  to  any  trusts  he  should  appoint, 
and  therefore  he  having  made  no  appointmmt,  the  plaintiff  to  whom  it  belongs  by 
law  must  have  it. 

Mr.  Rider.  By  law  the  executor  is  intitled  to  the  residue,  and  it  is  never  taken  from 
him  by  this  Court  but  where  it  appears  to  be  the  intention  of  the  testator  he  should 
not  have  it,  which  the  defendants  would  gather  in  this  case  from  the  particular  legacy, 
by  the  words  of  the  testator  the  plaintiS  is  to  have  the  same  advantages  by  being 
executor  as  his  brother  George,  but  the  £100  was  not  given  to  him  as  executor,  and  in 
consideration  of  his  taking  upon  himself  the  burthen  of.  the  executorship.  But 
sui^Kwe  this  a  particular  l^acy  to  him  as  executor,  it  is  not  a  manifestation  of  the 
inteiiiti(m.  of  the  testator  to  exclude  him  from  the  residue.  A  particular  l^acy  is 
generally  thought  indeed  to  be  given  by  the  testator,  with  a  design  to  exclude  the 
executor,  but  not  where  his  intention  appears  stronger  to  exclude  the  next  of  kin,  for 
even  where  there  is  equal  reason  to  presume  he  designed  the  residue  to  the  one  as  to 
the  other,  the  presumption  is  always  in  favour  of  the  executor,  who  has  the  law  with 
him  ;  and  the  trust  not  being  declared,  it  is  as  if  no  trust  had  been  mentioned  :  But 
the  second  codicil  shews  that  this  was  the  intention  of  the  testator,  to  give  him  all 
the  legal  advantages  of  an  executor,  for  the  legacy  of  £100  cannot  be  called  Benefits 
and  Advantages,  and  we  must  consider  that  the  testator  was  making  a  provision  for 
all  his  children,  and  we  have  proved  that  he  often  declared  that  his  &u^ters  should 
have  but  £1000  a-piece,  so  that  to  decree  them  a  share  of  this  residue  would  contradict 
his  intention,  and  such  proofs  have  been  allowed  to  be  read  in  the  House  of  Lords,  and 
they  have  decreed  upon  them,  contrary  to  the  case  of  Foster  and  Munt,  1  Vern.  473, 
though  that  was  a  decree  of  their  own  house.   (2  Vern.  675,  99,  252,  648.) 

[293]  Mr.  Solicitor  General  for  the  defendants.  Where  a  legacy  is  given  to  an 
executor,  or  to  two  executors,  equally  to  be  divided  between  them,  it  would  be  mis- 
spending time  to  shew  that  the  Courts  of  Equity  have  always  taken  this  devise  since 
the  case  of  Foster  and  Munt,  as  an  implied  intent  in  the  testator  to  give  the  executor 
no  more,  and  have  decreed  the  surplus  to  be  distributed. 

But  it  is  said,  that  in  this  case  legacies  are  also  given  to  the  younger  children,  who 
are  the  next  of  kin,  and  so  the  implication  is  equal,  and  the  law  must  take  place  in 
fftvour  (rf  the  executor  :  But  nothing  is  gnen.  to  Mrs.  Sharp,  by  the  will  or  codicil, 
but  the  testator  having  given  her  £1000  on  her  marriage,  revoked  her  legacy,  but  the 
Court  has  in  many  cases  decreed  a  distribution  of  the  residue,  whne  the  next  of  kin 
hsve  had  particular  legacies  ;  the  next  of  kin  take  by  the  law,  by  the  statute  of  dis- 
tributions, not  by  the  intention  of  the  testator,  but  the  executor  can  take  only  by  the 
will  and  mtention  ;  and  since  he  designed  to  give  him  so  much  only,  the  next  of  kin 
cone  in  for  the  residue,  without  any  regard  to  the  intention  of  the  testator. 

But  it  is  further  objected,  that  in  this  case  the  residue  is  expresly  devised  to  the 
executors  in  trust,  and  that  since  no  trust  is  declared  it  results  to  them  :  This  is  the 
6nt  time  I  ever  heard  that  a  man  could  be  a  trustee  for  himself,  but  the  very  end  gf 
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creating  a  trust,  is  to  sever  the  legal  estate  from  the  equitable  estate ;  and  it  cannot 
be  said  that  by  making  them  executors  he  designed  them  the  advantages  the  law 
gives  th^,  because  he  has  devised  away  all  the  residue,  but  £200,  and  there  is  no  room 
to  imagine  that  the  testator  designed  them  any  more ;  he  had  some  design  to  give  it 
to  charity,  if  not,  it  remained  undisposed  of :  So  here,  by  the  express  words  of  the  will, 
as  well  as  by  implication  from  the  particular  l^acy,  the  executors  are  trustees,  and 
when  no  trust  is  appointed,  this  Court  has  always  declared  them  to  be  trustees  for 
the  next  of  kin  (Ant.  Cas.  3,  12,  26,  32) :  If  a  deed  of  gift  is  made  on  such  truste  as 
the  donor  shall  declare,  and  he  makes  no  declaration,  the  trust  shall  result  to  the  heir 
at  law  of  the  donor  ;  and  the  equitable  estate  shall  not  go  to  the  donee,  who  was  designed 
and  made  use  of  barely  as  an  instrument. 

By  the  codicil  the  plaintiff  must  be  considered  as  a  trustee,  as  well  as  George^  for 
he  is  made  executor  for  the  same  uses,  intents,  and  purposes ;  so  that  if  Ctgorge  was 
not  intided  to  the  surphis,  the  pifuntiff  cannot ;  one  of  the  uses  he  was  made  eccecutor 
for  was  to  be  a  trustee  of  the  surplus,  and  the  [294]  £200  was  given  to  them  as  executors, 
it  is  given  to  them  by  the  name  of  executors,  and  they  are  to  deduct  it  out  of  the  residue. 

The  plaintiff,  they  say,  is  unprovided  for  by  the  personal  estate,  and  the  daughters 
advanced ;  but  he  has  a  real  estate  of  £2000  a-year  by  descent  or  settlmient,  and  the 
daughters  have  only  £1000  a-piece,  which  is  a  strong  circumstance  in  thmi  favour ; 
and  the  surplus  is  not  above  £5000  and  the  other  executor  was  only  a  brother  to  the 
testator. 

They  have  read  proofs,  that  the  testator  intended  the  daughters  should  have  but 
£1000  a-piece,  on  the  authority  of  the  case  of  LUUeburry  and  BufMey,  2  Vem.  675, 
that  a  witness  may  be  read  in  affirmuice  of  the  right  oi  the  executor,  hvt  not  in  dis- 
affirmance ;  whereas  he  must  be  read  first,  before  it  can  be  known  which  way  his 
evidence  goes  ;  but  what  the  next  of  kin  take,  does  not  arise  from  the  intention  of 
the  testator,  but  from  the  statute,  so  the  defendants  are  intitled  to  the  residue,  what- 
ever was  the  intention  of  the  testator. 

Lord  Chancellor.  Let  this  cause  stand  over  'till  Monday  the  23d  day  of  February, 
(Post,  Cas.  165.) 

Thursday,  February  the  12ii  [1730].  ; 

MOTIONS. 

Case  168. — Hawkins  versus  Choke. 

In  Court,  Lord  Chancellor. 

The  defendant  b^ng  in  c<Hitempt  to  a  sequestration,  for  want  of  an  answer,  the 
plaintiff  obtained  an  order  to  set  down  the  cause  on  the  aequestxation ;  the  defeiulant 
at  the  day  obtains  an  order  for  a  week's  time  to  answer,  and  the  cause  to  stand  over 

in  the  mean  time  :  The  defendant  puts  in  an  answer,  which  the  Master  reported  in- 
sufficient, and  the  cause  ia  ordered  to  be  set  down  again ;  the  defendant  puts  in  a 
further  answer,  and  an  order  is  made  that  if  the  Master  did  not  report  it  sufficient  in 
four  days,  the  cause  should  come  on  again,  the  Master  reported  the  answer  insufficient, 
the  defendant  put  in  a  third  answer,  and  the  cause  coming  to  be  heard,  his  Honour 
adjudged  that  the  cause  should  be  heard  on  the  sequestration,  and  decreed  the  bill  to 
be  taken  pro  confesso,  that  it  was  an  indulgence  in  the  Court  to  adjourn  the  cause  'till 
they  saw  whether  the  defendant  would  put  in  an  answer,  and  that  he  had  abused 
this  indulgence  by  putting  in  answers  that  were  insufficient ;  and  which  strictly 
speaking,  0295]  were  no  answers,  and  that  the  cause  was  first  set  down  regularly  on 
the  sequestration,  and  only  waited  to  see  if  the  defendant  would  make  a  proper  use 
of  the  time  the  Court  had  given  him. 

An  order  was  made  on  the  motion  of  the  defendiiut,  that  it  should  be  referred  to  a 
Master,  whether  the  decree  was  regular  or  not,  and  the  plaintiff  moved  to  discharge 
this  order. 

The  council  for  the  defendant  insisted,  that  this  decree  was  irregular,  because  they 
had  been  served  with  a  subpoena  to  put  in  a  better  answer,  and  had  paid  the  costs ;  and  if 
a  defendant  will  not  answer,  a  plamtifi's  bill  is  taken  pro  confesso,  because  he  has  no 
opportunity  to  put  the  matter  m  issue  :  but  he  may  join  issue  on  our  answer ;  and 
several  thmgs  m  the  bill,  which  by  this  decree  are  to  be  taken  pro  confesso^  are 
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enreslj  denied  in  the  answer ;  and  no  precedent  can  be  shewn  that  a  bill  was  ever 
taken  pro  canfesso,  after  the  coming  in  of  an  answer.  An  insufficient  answer  cannot 
be  Baid  to  be  no  answer,  it  is  a  good  answer  in  those  points  it  is  not  insufficient,  or  it 
ought  to  be  taken  oS  the  file,  and  the  proper  officer  would  be  obliged  to  certify  that  an 
answer  was  filed ;  and  shall  the  Court,  contrary  to  that  record,  decree  the  bill  to  be 
taken  pro  confesso  t  but  the  answer  being  in,  the  plaintiff  ought  to  have  taken  the 
usual  course  of  the  Court,  to  obUge  the  defendant  to  put  in  a  sufficient  answer. 

Lord  Chancellor.  This  decree  binds  the  right  aa  well  as  any  other  decree,  and 
therefore  the  order  of  reference  must  be  discharged,  for  if  there  is  any  error  in  the 
deoee,  it  is  ui  error  of  the  judgment,  and  the  defendant  must  petition  to  rehear  it. 
(FttA.  Caa.  198.) 

Monday,  February  the  16th  [1730]. 
Cose  169.— MiNUSL  venus  Sarazink. 
At  the  mis. 

A  l^^y  less  than  the  debt  shall  not  go  in  part  satisfaction.    1  Salk.  155,  Cas.  5 ; 
2  Vem.  693 ;  2  Salk.  503.  Cas.  4 ;  Ant.  Cas.  7. 

The  testator  was  indebted  to  the  pluntiff  £421 ,  and  b«]ueathed  him  a  legacy  of  £400, 
this  being  less  than  the  debt  shall  not  go  in  part  satisfaction.  Nels.  8to  Rep.  in 
Cane.  38. 

[296]  Tuesday,  February  the  11th  [1730]. 
Case  160.~HoDNBY  versus  Hare  &  al'. 
At  the  Rolls. 

The  plaintiS  having  assigned  150  errors  in  5  stated  accounts,  the  Master  of  the  Bolls 
made  an  order  for  him  to  pick  out  those  he  would  insist  on,  and  consent  to  waive 
the  rest,  if  he  should  be  of  opinion  they  were  not  errors,  if  he  thought  them  errors, 
he  would  either  open  the  accounts,  or  0ve  him  leave  to  surcharge  or  falsify. 

Where  witnesses  have  been  examined,  and  no  replication,  the  Court  at  the  heuin^,  or 
even  after  a  decree,  will  order  a  repHcation  to  be  filed,  nunc  pro  tunc.  A  cause  is  at 
issue  by  the  replication,  and  a  rejomder  is  never  actually  filed. 

Captain  Rodney  Sled  a  bill,  against  the  Coltmel  and  the  Agent  of  the  regiment,  for  an 
account  of  lus  pay,  and  the  pay  of  the  company ;  and  to  set  aside  fire  stated  accounts, 
ugned,  errora  excepted ;  and  he  assigned  one  hundred  and  fifty  errors  in  the  accounts, 
and  the  cause  coming  to  be  htord,  the  Master  of  the  Bolls  made  an  order,  that  the 
plaintiff  should  pick  out  those  errors  he  would  insist  on,  and  give  the  defendants  a 
note  of  them,  and  consent  to  waive  the  rest,  if  the  Court  should  be  of  opinion  that  they 
were  not  errors ;  but  if  the  Court,  he  said,  should  think  them  errors,  that  would  be  a 
good  cause,  either  to  decree  an  open  account,  or  to  give  the  plaintiff  a  liberty  to  simsharge 
or  falsify. 

The  defendants  having  pleaded  in  bar  these  five  stated  accounts,  began  to  read  proofs 
to  their  plea,  and  no  repUcation  being  filed,  the  Master  of  the  Rolls  made  an  order,  that 
the  repbcation  should  be  filed  nunc  pro  tunc,  and  said  that  such  orders  had  bem  often 
made  after  a  decree ;  but  the  defendants  insisted  that  then  the  cause  would  not  be  at 
■sue,  for  want  of  their  rejoinder,  and  that  though  they  might  rejoin  gratis,  the  plain- 
tifSa  could  not  compel  them  without  a  subpoena ;  but  the  Master  of  the  Bolls  held, 
that  the  cause  was  at  issue  by  the  replication,  for  the  issue  is  offered  by  the  defendants 
traverse,  and  a  i^inder  is  only  a  fiction  of  the  Court,  and  is  never  actually  filed. 

Case  161.— Steignes  versus  Steignes. 

AttheRoUs,  Eodemdie. 

The  word  moveables,  in  its  full  sense,  takes  in  all  personal  chatties. 

Mr.  Solicitor  General  for  the  plaintiff.  Baron  Steignes  made  his  will  in  French, 
'  and  gave  his  wife,  besides  all  his  moveables,  plate,  jewels,  pictures,  linen,  dv.  (except 
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'  his  three  books  of  miniature  axid  his  whole  libnuy),  £6000  South  Sea  stock ' ;  and 
the  question  is,  What  passes  by  the  French  word  meubUs,  which  is  translated  move- 
ables in  the  will  to  which  the  probate  is  annexed,  and  by  which  we  must  go ;  but  in 
the  French  signifies  only  houshold  goods,  supellectilia.  The  wife  insists  that  by  this 
word  all  the  personal  estate  is  devised  to  her ;  whereas  the  other  words  confine  the 
sense  of  it,  and  shews  the  testator  only  meant  it  of  things  corporeal,  as  plate,  jewels, 
linen,  and  the  <&c.  can  never  extend  it  to  forei^  things,  the  several  speaes  he  enumer- 
ates are  corporeal ;  and  there  is  no  specification  of  any  thing  incorporeal ;  so,  stocks 
and  debts  do  not  pass  :  And  in  the  [297]  conclusion  of  his  wiS,  he  devises  all  his  other 
pretences  to  his  wife,  or  for  the  benefit  of  his  adopted  son  ;  which  takes  all  his  debts 
out  of  the  word  moveables  ;  and  the  intention  of  the  testator  is  also  plain  from  another 
clause  of  his  will,  whereby  if  his  wife  marries  he  gives  her  the  plate,  jewels,  and  other 
moveables  in  the  first  clause,  for  life  only. 

Mr.  Attorn^  General  for  the  defendant.  The  word  mooeables  in  this  will  cannot 
be  confined  to  houshold  goods,  for  then  there  would  be  no  reason  for  the  en»ption  for 
his  library  and  three  books  of  miniature  would  not  pass  by  the  word  moveables,  for 
they  are  not  houshold  goods,  nor  are  they  comprehended  under  the  particulais. 

Nor  is  the  word  confined  to  be  things  corporeal,  but  it  is  to  be  extended  to  stocks, 
debts,  <&c.,  for  bona  mobilia  not  only  comprehends  all  corporeal  things,  but  right, 
credits,  and  all  personal  chatties.  But  the  plaintiff  says,  the  testator  has  restrained 
this  general  sense  of  the  word,  by  using  it  with  the  words,  plate,  jewels,  pictures,  Hnen, 
which  shews  he  meant  something  of  that  kind,  but  the  k'c.  plainly  intimates  that  the 
testator  did  not  intend  to  confine  the  word  to  those  particular,  but  to  take  in  other 
things,  and  leaves  the  word  to  be  understood  in  its  full  le^  sense. 

Master  of  the  Rolls.  I  am  of  opinion  that  the  word  moveables  in  this  will  compre- 
hends only  corporeal  moveables,  though  if  there  was  nothing  to  restrain  the  meaning 
of  it  in  this  clause  or  in  the  other  parts  of  the  will,  the  word  would  take  in  the  whole 
purely  personal  estate :  The  words  plate,  jewels,  pictures,  linen,  will  not  confine  the 
generality  of  the  word,  though  they  are  only  corporeal  things,  for  dc.  must  signify 
et  cetercB  jnobUia  ;  nor  is  the  sense  of  it  restrained  by  the  exception  :  But  the  testator, 
by  saying  that  his  wife  should  have  £6000  South  Sea  stock,  besides  all  his  moveables, 
shews,  that  in  his  understanding  of  the  word,  moveables  would  not  comprehend  stock  ; 
for  it  would  be  alaurd  to  say  she  shall  have  all  my  stock,  and  £6000  South  Sea  stock 
besides,  and  he  has  given  away  his  debts  in  another  clause,  and  the  word  caimot  be  con- 
fined to  houshold  goods,  for  he  has  particularly  mentioned  his  jewels,  which  are  not 
houshold  goods.  (Swinb.  Fol.  172;  Went.  430;  Jon.  225;  Spark  verstis  Benn, 
Swinb.  part  7,  sect.  10,  n.  8.) 

[298]  Wednesday,  February  tlie  mh  [1730]. 
Case  1G2.— LocKYER  «fc  Ux',  Plaintiffs;  Simpson  and  Broue,  J)efendarUs. 

At  the  Balis, 

A  man  and  woman  about  to  marry  surrender  their  copyliolds  to  the  use  of  them  two 
and  the  survivor,  the  man  dies  before  marriage,  the  woman  enters  on  his  lands, 
and  after  30  years  quiet  enjoyment  was  decreed  to  surrender  to  his  heir. 

Mr.  Attorney  General  for  the  plaintiffs.  The  plaintiflte  filed  their  bill  for  a  legacy 
of  £2000  given  to  Mrs.  Lockyer  by  the  will  of  Mr.  Tdson  ;  and  the  executors  insist  by 
their  answer  to  deduct  out  of  this  legacy  the  value  of  a  diamond  necklace  and  other 
presents  made  to  Mrs.  Lockyer  by  the  testator,  to  the  amount  of  £420.  Mr.  Tolson, 
was  related  to  tlie  young  lady,  and  intimate  in  tlie  family  from  the  time  she  was  two 
years  of  age,  and  often  declared  that  from  that  time  he  had  given  her  a  legacy  in  every 
will  he  made  ;  and  a  marriage  was  concluded  between  them,  and  he  died  on  the  very 
day  that  was  fixed  for  the  wedding  ;  no  condition  w^as  annexed  to  these  presents,  but  they 
were  an  absolute  free  gift,  and  worn  by  the  lady  in  the  life-time  of  Mr.  Tolson ;  and  the 
marriage  broke  off  by  the  act  of  Clod,  not  by  the  defauh;  of  the  lady  or  her  parents ; 
and  if  the  executors  have  a  right  to  these  presents,  they  may  brmg  their  act-ion  for 
them,  but  cannot  sot  them  off  in  this  (^ourt  by  way  of  discount. 

Mr.  Sdicitor  General  for  the  ilr.fendaiUs.  If  these  presents  do  not  belong  to  the 
plaintiffs,  but  are  to  be  considered  as  part  of  the  personal  estate  of  Mr.  Tolson^  tliis 
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Court  will  not  decree  the  executors  to  pay  the  legacy,  unless  the  plaintifEa  give  up  these 
assets,  or  allow  for  them,  though  the  teetator  used  no  conditional  words,  when  he 
made  theee  presents  ;  they  were  not  given  to  the  plaintiff  absolutely,  but  the  nature 
of  the  gift  must  be  collected  from  the  time  and  other  circumstances  :  The  treaty  of 
marriage  was  then  depending,  and  every  thing  prepared,  two  days  were  set 
for  the  wedding,  and  these  presents  were  made  after  the  first  day,  the  plaintiff's  portion 
of  £5000,  which  was  paid  and  secured  to  the  testator,  has  been  repaid,  and  the  securities 
delivered  up  by  his  executois,  w^o  think  it  as  reasonable  that  these  jewels  should  be 
restored  likewise,  because  they  were  presented  in  view  and  contemplation  of  marriage. 
The  plaintiffB  allow,  that  if  the  lady  had  refused  to  marry,  the  presents  ought  to  be 
retunied,  but  if  the  marriage  does  not  take  efiect,  whether  it  arise  from  her  default, 
or  from  accident,  if  the  party  who  made  the  presents  is  in  no  default,  his  representa- 
tive will  be  ^99]  mtitled  to  them,  1  Vern.  432,  Samvumd  versus  Hides,  a  man  and 
woman  being  about  to  marry,  surrender  their  respective  copyhold  estates  to  the  use 
of  them  two  and  the  survivor,  the  man  dies  before  marriage,  and  the  woman  enters 
on  his  land,  and  after  thirty  years  quiet  enjoyment,  she  was  decreed  to  surrender  to 
the  heir,  and  account  for  the  profits,  as  being  a  trust  for  the  husband  and  his  heirs 
'till  the  marriage  took  effect.  The  difference  between  this  case  and  ours  is  in  our 
favour  ;  if  the  marriage  in  that  case  had  been  solemnized,  and  the  wife  had  survived 
her  husband,  he  could  not  have  aliened  the  lands  from  her,  but  if  the  marriage  in 
this  case  had  taken  effect,  these  presents  would  immediatdy  have  been  in  the  husband's 
power,  and  i£  the  wife  survived  him,  they  would  have  been  hmrs  only  in  case  he  had 
not  disposed  of  them. 

Afr.  Lutwych.  lord  North  quoted  this  case,  in  the  case  of  Beaumont  versus  , 

2  Mod.  HO,  a  person  of  quality  intending  a  marriage  with  a  lady,  presented  her  with 
a  jewel,  and  the  marriace  not  taking  effect,  he  brought  an  action  of  detinue  against 
her,  and  she  taking  it  to  be  a  gift  offered  to  wage  her  law,  but  the  Court  were  of  opinion, 
that  the  property  was  not  changed  by  this  gift,  being  to  a  special  intent,  and  therefore 
Tould  not  admit  her  to  do  it ;  if  the  man  indeed  breaks  off  the  match,  it  is  an  injury 
to  the  lady,  and  he  is  intitled  to  no  reUef :  But  death  is  an  accident  this  Court  has 
always  a  regard  to. 

Mr.  Attorney  General's  reply.  The  defendants  say  the  particular  nature  of  this 
gift  makes  it  as  much  conditional,  as  if  the  presents  had  been  given  ezpresly  on  con- 
dition, but  they  were  given  to  the  plaintiff  absolutely,  and  out  of  kindness,  and  not 
barely  on  the  account  of  the  marriage ;  and  if  the  testator  had  been  asked,  whether 
the  lady  was  to  restore  them,  in  case  be  died  before  the  marriage  1  he  would  have  thought 
himself  affronted  by  the  question,  and  how  can  the  Court  with  certainty  declare  he 
intended  they  should  be  restored  ;  where  two  persons  come  acquainted  only  on  a  treaty 
of  marriage,  no  other  reasons  can  be  assigned  for  the  presents,  but  here  the  parties 
were  related,  and  acquainted  many  years  before  the  treaty,  and  the  legacy  he  has  given 
her  shews  he  had  a  kindness  for  the  lady,  abstracted  from  a  view  of  marriage,  but  the 
executors  say,  these  presents  ought  to  be  given  back  as  well  as  her  portion :  A  settlemwt 
was  made  in  consideration  of  the  portbn,  but  the  uses  were  to  the  testator  and  his 
heira  till  the  marriage  took  effect,  so  his  own  estate  remained  in  him  at  the  time  of  his 
death,  and  the  uses  of  the  settlement  never  arose,  and  therefore  the  money  was  re- 
turned, because  there  was  not  Quid  pro  quo.  Co.  Lit  204  a,  If  a  man  ^ves  lands  to 
>  ^00}  wmnan  Causa  matrimonii  praelocuti,  and  she  refuse  to  marry  him,  yet  she 
riuD  hold  the  estate,  and  a  fortiori,  if  he  dies ;  and  these  presents  are  made  in  oon- 
tmplation,  but  not  on  condition  of  a  marriage ;  and  to  do  a  thing  in  view,  and  con- 
tonplation  of  another,  is  not  the  same  as  to  do  it  on  condition ;  and  though  the  party  is 
disappointed  in  his  views  and  expectations,  that  is  no  cause  to  refund. 

Master  of  the  Bolls.  This  gentleman  was  related  to,  and  b^an  an  early  acquaint- 
ance with  the  lady,  even  from  her  age  of  two  years,  and  he  declared  that  from  that  time 
he  had  always  remembered  her  in  his  will ;  this  intunacy  increased  with  her  years, 
and  when  she  grew  to  a  proper  age,  he  made  his  addresses  to  her  with  the  approbation 

her  parents,  and  a  marriage  was  agreed  on,  her  portion  paid  and  secured,  and  a 
Bettlemrat  made ;  and  pending  the  treaty  he  made  her  several  presents,  without  any 
declaration  to  defeat  them,  uidtwo  days  were  set  for  the  wedding ;  on  the  first,  it  was 
put  off,  and  on  the  second  day  he  died ;  by  his  will  he  gives  her  a  legacy  of  £2000  ex- 
presly  for  the  kindness  he  had  for  her,  and  that  he  designed  to  make  her  hia  wife  : 
And  the  bill  is  brought  for  this  l^acy,  and  I  am  of  opinion,  that  if  the  defendants  the 
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executors  had  a  right  to  these  preBents,  wther  in  law  or  equity,  they  should  not  be  obliged 
to  bring  an  action,  or  a  bill  tor  the  recovery  of  them,  but  might  deduct  the  vahie  of 
them  out  of  the  legacy  ;  because  it  is  common  justice  if  a  l^atee  brings  a  bill,  and  has 
possessed  himself  of  any  of  the  assets,  that  he  should  take  th^  as  a  satisfaction  pro 
tanto  ;  but  I  think  in  this  case  the  executors  have  no  right  to  these  jewels,  because  no 
condition  being  expressed,  the  law  priTna  facie,  presumes  the  gift  to  be  absolute,  and 
is  not  fond  to  create  a  condition  to  defeat  it ;  the  question  then  is.  Whether  there  are 
any  circumstances  that  imply  a  condition.  If  no  motive  for  these  presents  could  be 
assigned  but  the  marriage,  then  indeed  it  would  be  more  reasonable  to  suppose  this 
condition  :  But  in  this  case  there  are  other  motives ;  he  was  related  to  her,  and  had 
a  long  and  intimate  acc[uaintanoe  with  her,  of  whidi  the  marriage  was  only  the  effect 
and  consequence,  and  it  would  be  too  great  a  strain  for  a  Court  of  justice  to  fix  upon 
this  motive,  out  of  so  many  others.  But  suppose  diis  a  recent  kindness,  sprung  up 
from  the  intention  of  marriage,  a  portion  was  paid,  and  a  settlement  made  in  consuera- 
tion  of  it,  and  the  marriage ;  all  this  was  reduced  to  writing,  but  these  presents  were 
not  brought  into  the  articles  as  part  of  the  consideration,  and  therefore  ought  to  be 
excluded  ;  but  I  go  more  upon  the  nature  of  this  gift,  which  ou^t  to  be  taken  in  an 
honourable  sense,  and  though  the  husband  by  marriage  would  have  become  owner  of 
them,  yet  if  he  bad  declared  that  in  case  of  marria^  he  desired  to  take  than  from 
her  again,  they  would  be  [301]  Qo  jH^sents  at  all,  his  ostentation  <rf  a  kindness  would 
vanish,  and  the  treaty  be  a  mere  baigain.  If  lamb  are  oonveyed  Ccatsa  ntatrimonii 
proelocuti,  the  man  cannot  aver  the  cause,  but  the  woman  may,  but  in  both  cases  the 
c(mdition  must  be  expressed  or  averred,  axid  if  the  woman  rwisea  to  marrv,  she  shall 
hold  the  lands ;  but  here  no  concUtion  is  either  expressed  or  averred,  but  only  supposed 
or  fancied,  and  they  were  absolute  presents,  and  she  put  in  possession  of  them  :  The 
question  in  2  Mod.  was  only,  Whether  time  should  be  allowed  to  bring  confpurgators 
to  wage  her  law,  in  which  the  Court  would  not  indulge  her,  because  the  Court  is  aiwuys 
against  wagers  of  law,  for  fear  of  perjury,  and  is  desirous  to  have  matters  fairly  put 
in  issue :  Here  all  the  particular  curctunstances  take  away  any  implication  of  a  con- 
dition, but  if  they  were  all  away,  I  think  it  becomes  a  Court  of  equity  to  dedare  presents 
made  by  an  intended  husband,  absolute  gifts. 

Thursday,  Febrvary  the  19(A[1730]. 

Case  163.— Akontmus. 

At  the  Chancellor's  houstj  Lord  Chancellor. 

On  the  return  of  an  attachment  for  non-performance  of  an  order  against  one  in  the 
Fleet,  the  next  process  is  a  sequestration. 

An  attachment  for  non-performance  of  an  order  against  one  in  the  Fleet,  is  directed 
to  the  warden  of  the  Fleet,  and  on  his  return  that  he  is  his  prisoner,  you  may  move  for  a 
sequestration. 

Case  164.— Anonymus. 
At  the  Chancellor's  houses  Master  of  Uie  BoUs.   Eodem  die. 

You  may  amend  a  bill,  paying  common  costs,  after  a  demurrer  is  put  in,  but  after  it  is 

set  down  to  be  argued,  if  you  amend,  you  must  pay  the  costs  of  the  demurrer. 

The  Master  of  the  Rolls  said,  that  the  plaintiff  may  move  to  amend  his  bill,  on 
payment  of  twenty  shillings  costs,  after  a  demurrer  is  put  in,  if  it  is  not  set  down  to  be 
argued ;  and  after  it  is  set  down,  on  payment  of  the  costs  of  the  demurrer,  and  Uie 
rqpster  being  consulted,  agreed  to  the  difference. 

Monday,  February  the  23d  [1730]. 
Case  166. — ^Wbeeub  versus  Sheer  &  al'. 
At  the  Chancellor's  house,  Lord  ChoMeUor.  [See  S.  C.  with  note,  Mos.  288.] 

Lord  Chancellor.  This  is  the  strongest  case  that  can  be  against  the  arecutors, 
for  the  residue  is  ^ven  them  expreslv  in  trust,  and  no  trust  is  appointed,  and  they  are 
to  deduct  £100  a-piece  out  of  the  residue.   (Ant.  Cas.  157.) 

[302]  -Afr.  Vemey.   The  next  question  is,  since  the  executors  are  not  intitled  to 
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the  surplus,  wKether  the  tnut  of  it  belongs  to  the  next  of  kin  by  the  statute  of  distri- 
butkms ;  or  whether  Qmrge  Wheder  Being  an  inhabitant  of  the  proTince  of  York), 
it  is  not  subject  to  the  custom  of  that  province,  as  if  Sir  George  had  died  intestate,  and 
■0  one  moiety  will  go  according  to  the  custom,  and  ^e  heir  be  excluded  from  his  share, 
ind  the  other  acooiding  to  statute  of  distributions.  By  the  4th  &  5th  of  W.  and  M.  ch.  2, 
the  inhabitants  of  the  province  of  York  may  dispose  of  their  personal  estates  to  their 
executors,  or  others,  as  they  shall  please ;  and  the  widow  and  children  shall  not  claim 

the  custom.  The  Logisiature,  in  making  this  statute,  had  it  not  in  their  view  to 
dutinguisb  whether  a  person  died  intestate  in  equity,  though  not  in  law,  but  whether 
lie  made  a  will,  or  died  intestate  at  law ;  and  the  custom  is  only  to  take  i^ace  where 
thore  is  an  administration ;  but  Sir  George  Wheeler  made  a  good  will  in  law  of  bis 
whxAe  estate,  so  the  custom  is  out  of  the  case. 

Dr.  Strc^cm.  The  4th  &  5th  of  W.  and  M.  only  impowers  an  inhabitant  to  make 
a  will,  notwit^LStanding  the  custom,  but  Sir  George  Wkeder  as  to  this  residue  died 
intestate,  or  the  statute  of  distributions  oould  not  operate  on  it,  and  therefore  so  much 
IB  out  of  the  statute  of  W.  and  M.  and  the  custom  must  operate  on  the  moiety  of  it^ 
uid  the  residue  being  in  trust  for  such  uses  as  the  testator  should  appoint,  and  he 
h&Ting  made  no  appointment,  the  executors  must  be  trustees  for  tihose  persons  who 
are  intitled  by  law,  and  the  custom  in  this  place  is  the  law. 

Mr.  Fatakerly.  *  Sir  George  Wheeler  has  not  made  a  compleat  devise,  hut  as  to  the 
tnist  of  the  residue  has  died  intestate,  and  therefore  since  your  lordship  has  declared 
the  executors  are  not  intitled  to  it,  why  should  not  the  trust  of  it  go  to  the  persons  who 
an  intitled  by  the  custom,  as  if  no  devise  had  been  made  of  it,  as  a  resulting  trust  will 
go  to  a  special  heir  in  borough  English,  or  ^velkind. 

Lord  Chancellor.  This  is  a  new  case :  By  law  tine  executor  is  intitled  to  the  whcAe 
personal  estate,  which  is  as  as  ^e  custom,  which  is  die  law  of  diat  part  of  the  kmg- 
flffln,  and  which  the  statute  takes  away  only  where  there  is  a  will ;  if  one  then  makes 
[303]  a  partial  will,  and  no  executor,  the  residue  will  be  subject  to  the  cust<Hn  ;  but 
hne  are  executora,  and  the  residue  of  the  personal  estate  is  devised  to  them,  so  this  case 
is  within  the  express  words  of  the  statute,  then  the  question  is.  For  whom  the  executors 
are  to  be  trustees,  not  for  those  who  are  to  take  by  the  custom,  by  the  very  letter  of 
the  statute ;  but  for  those  who  are  intitled  by  the  general  law,  and  the  testator  devised 
the  residue,  to  put  it  out  of  the  custom,  so  the  distribution  must  be  made  to  the  next  of 
km  of  Sir  George  Wheeler. 

Mr.  Solicitor  General.  Your  lordship  havizig  declared  the  surplus  must  be  distri- 
bated  among  ^e  next  of  kin,  the  next  question  is,  Whether  the  younger  children 
advraced  in  the  life-time  of  their  father,  must  bring  their  portions  into  hotchpot,  as  is 
requ^ed  by  ^e  statute  of  distributions  1  and  whether  the  daughter  must  bring  in 
hw  l^acy  tA  £1000 1  but  we  think  nothing  ought  to  be  brought  into  hotchpot,  because 
Ihe  portions  and  the  legacy  were  given  the  daughters  in  lieu  of  their  customary  shares, 
for  at  that  time  the  estate  was  uable  to  custom  (though  Sir  George  had  a  power  to 
omtrc^  it  by  mak'ng  a  will),  and  if  he  had  died  intestate,  these  portions  would  have 
barred  the  cfaughters  from  claiming  by  the  custom,  and  then  equity  will  not  construe 
them  a  double  satisfaction  of  their  customary  shares,  and  of  what  they  are  intitled 
to  under  the  statute  of  distributions.  2  Vem.  274,  Gudgeon  versus  Ramsden.  An 
intestate  being  an  inhabitant  within  the  province  of  York,  has  a  son  and  a  daughter, 
and  no  wife,  and  in  his  life-time  ffives  his  daughter  £1000  portion  in  bar  of  what  she 
m^t  claim  by  the  custom,  this  shall  be  no  bar  of  her  distributory  part,  nor  shall  she 
bnng  it  into  hotchpotch  ^  and  the  intent  of  the  statute  by  bringing  things  into  hotchpot 
ben^  to  reduce  the  portions  to  an  equality,  if  the  daughters  are  to  brmg  in  what  they 
recced  in  the  life-time  of  their  father,  Francisca  must  also  bring  in  her  legacy,  or 
this  equality  will  be  destroyed,  and  these  constructive  intestacies  are  not  within  statute 
of  distributions. 

Mr.  Vemey.  This  point  principally  concerns  the  heir  at  law,  and  since  your  lord- 
ship is  of  opinion  that  the  residue  must  oe  distributed,  the  directions  of  the  statute 
of  distributions  are  to  be  observed,  and  the  heir  must  have  a  share,  notwithstanding 
any  lands  come  to  him  by  descent,  or  otherwise  :  And  the  daughters  advanced  with 
inrtions  must  bring  them  into  hotchpot,  and  there  is  no  reason  why  one  part  of  the 
statute  should  govern  more  than  another ;  it  was  uncertain  whether  those  portions 
would  go  in  satisfaction  of  what  the  daughters  were  to  take  by  the  custom,  or  by  the 
lUtute  [30ti    distributions,  till  it  was  known  whether  Sir  Gwrge  wouM  make  a  will, 
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or  die  intestate ;  and  it  now  appears  he  did  not  give  these  portions  to  the  daughters 
in  lieu  of  their  customary  shares,  because  he  had  it  in  his  power  to  bar  the  custom  by 
making  a  will,  which  he  has  done.  In  the  case  of  Gudgeon  and  Ramsden,  the  father 
did  nothing  to  prevent  the  operation  of  the  custom,  so  the  daughter  had  two  rights 
in  her,  and  it  was  unreasonable  to  construe  the  £1000  a  satisfaction  for  both  of  them, 
but  here  the  daughters  have  but  one  right. 

Dr.  Sirahan.  The  £1000  given  to  FrancUca  by  the  will  of  Sir  George,  is  not  to  be 
brought  into  hotchpotch,  for  where  there  is  an  intestacy,  or  a  surplus  undevised,  nothing 
is  to  be  brought  into  hotchpotch,  but  what  was  given  by  the  father  in  his  life-tame  as  an 
advancement ;  but  this  £1000  is  a  legacy  or  gift,  and  the  statute  can  only  operate 
on  the  surplus  undevised,  which  is  to  be  distributed,  but  cannot  destroy  the  wilL 

Lord  Chancellor.  Though  the  custom  does  not  attach  till  the  death  of  Sir  George 
Wheeler,  and  ho  had  it  in  his  power  to  control  it,  yet  till  he  does  so,  I  shall  consider  his 
personal  estate  as  subject  to  it :  This  is  not  a  case  within  the  statute  of  diatributiona, 
though  I  have  declar^  the  surplus  to  be  distributed  among  the  next  of  kin,  according 
to  that  statute  ;  but  I  only  consider  it  as  to  the  pera>ns  who  are  to  tidte,  but  not  so  far 
as  to  disturb  the  provisions  made  by  Sir  George  Wheeler,  either  in  his  life-time  or  by 
his  will.   (Swinb.  part  3,  sect.  18,  n.*13  ;  Perk.  109,  n.  569.) 

Friday,  Monk  the  Uh  [1730]. 
MOTIONS 

Case  166.— ANONyMUd, 

At  the  Chancellor's  house.  Lord  Chancellor, 

If  the  defendant  pleads  in  bar,  he  cannot  move  for  the  plaintiS  to  make  his  election 
till  the  plea  is  argued,  for  the  plea  denies  he  has  an  election,  but  says  he  is  not  in- 
titled  to  sue  in  equity.    Ant.  Cas.  119. 

The  defendant  put  in  a  plea  in  bar  to  the  relief  sought  by  the  bill,  and  obtained 
an  order  for  the  plaintiff  to  make  his  election,  whether  he  would  proceed  at  law,  or  in 
this  Court,  and  on  the  plaintiff's  motion,  the  Lord  Chancellor  discharged  this  order; 
for  the  order  goes  on  a  supposition,  that  the  plaintifT  has  an  election,  and  yet  the  defen- 
dant pleads  he  is  intitled  to  no  relief  in  equity,  and  therefore  the  plaintiff  is  not  obliged 
to  make  his  election  till  the  plea  is  argued  :  and  Mr.  Solicitor  General  for  the  plaintiff, 
quoted  the  case  of  Vaughan  and  Welsh,  where  on  a  plea  of  the  statute  of  limitatioits. 
die  like  order  was  dischaTged. 

[305]  Case  167.— Anonymus. 
At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

If  the  plaintii!  moves  to  confirm  a  report  nisi,  and  the  defendant  shews  exceptionB 
for  cause,  the  plaintiff  may  except  too. 

If  the  plaintjj!  moves  to  confirm  the  Master's  report  nisi,  and  the  defendant  shows 
for  cause  that  he  has  taken  exceptions,  the  plaintiff  too  may  except  to  the  report,  not- 
withstanding his  motion. 

Case  168,— Pyat  versus  Winfikld. 

At  the  ChanceUor's  house.  Lord  Chancellor.  .Eodem  die. 

One  co-parcener  joins  with  her  husband  and  sister  in  a  letter  of  attorney,  to  sell  the 
timber,  which  is  sold  accordingly.  Baron  dies,  the  Court  denied  the  wife  an  injunc- 
tion, because  the  letter  of  attorney  was  good  in  equity,  for  the  wife  was  not  imposed 
on,  and  was  to  have  half  the  money,  and  the  other  sister  had  a  power  by  law  to  cut 
down  all  the  timber.  The  Court  granted  one  tenant  in  common  an  injunction, 
to  restrain  the  other  from  cutting  down  the  timber,  and  referred  it  to  a  Master  to 
see  what  timber  was  fit  to  be  cut  down  and  to  sell  it,  and  to  pay  the^money  to  the 
parties  according  to  their  interests. 

Two  co-parceners,  one  married,  baron  and  feme  join  with  the  other  sister  in  a  letter 
of  attorney  to  a  third  person  to  sell  the  timber  on  the  estate,  which  he  disposes  of  accord- 
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ingly ;  the  baron  dies,  and  the  feme  brines  this  bill  to  lestrain  the  purchaser,  and  her 
uBter  from  cutting  down  the  timber,  and  the  Lord  Chancellor  granted  an  injunction 
%isi,  but  allowed  the  cause  shewn  by  the  defendants  this  day ;  tor  though  in  law  the 
letter  of  attorney  was  determined,  it  was  good  in  equity,  and  an  injunction  ought  not 
to  be  granted  purely  to  deprive  the  purchaser  of  his  bargain,  when  one  sister  had 
undoubtedly  a  power,  and  the  other  knew  what  she  did,  and  do  not  pretend  she  was 
imposed  on,  and  is  to  have  half  the  money ;  and  his  lordship  said,  that  since  the  other 
sister  had  a  power  by  law  to  cut  down  the  timber,  he  did  not  know  how  he  could  restrain 
lier,  but  the  plaintiff  ought  to  make  a  partition  ;  And  though  this  case  was  different, 
he  declared  huaself  not  satisfied  with  the  case  of  the  Earl  of  Chesterfidd  and  Mr.  Viner, 
which  was  quoted  by  the  council  for  the  plaintiff.  The  Earl  of  Chesterfield  was  intided 
to  one  four^,  and  Mr.  Viner  to  three  fourths  of  an  estate ;  Mr.  Viner  was  for  cutting 
down  some  timber  off  the  estate,  the  Earl  was  against  it,  and  filed  a  bill  against  Mr. 
Ftiwr,  and  Lord  Cowper  granted  an  injunction,  and  referred  it  to  a  Master,  to  see  what 
timber  was  fit  to  be  cut  down,  and  to  make  a  sah  thereof,  and  the  money  was  to  be  paid 
to  the  parties  according  to  their  interests,  for  both  having  a  title  by  law,  and  one  being 
desirous  to  have  the  timber  felled,  and  the  other  opposing  it,  it  became  necessary  for 
a  Court  of  equity  to  interpose. 


Case  169.— Anonymus. 

At  the  Chancellor's  house,  Lord  Chancellor.    Eodem  die. 

You  may  move  for  a  Serjeant  at  Arms  in  all  cases  on  the  return  of  a  cepi  corpus. 

By  an  order  made  by  the  Efurl  of  Maedesfield,  the  plaintiff  may  move  of  course 
Ua  a  Serjeant  at  Arms  in  all  cases  on  the  return  of  a  cepi  corpus^  though  it  was  warmly 
insisted  upon  that  such  a  motion  was  proper  only  where  the  fines  and  amerciaments 
belonged  to  the  Sheriff,  as  in  [306]  Middlesex,  &c.,  for  then  it  would  be  to  no  purpose 
to  amerce  him  for  not  bringing  in  the  body,  but  that  in  other  cases,  you  might  have 
the  party  brought  in  by  hahMU  corpus,  or  the  bail  bond  assigned  to  yoiL 

M&nday,  March  the  9th  [1730]. 
PLEAS  AND  DEMURRERS. 
Case  170.— Tbstusis  versus  Sir  Hind  Cotton,  Lady  Cotton,  &  a\\ 
At  the  Chancellor's  house.  Lord  ChanceUor. 

Mr.  Attorney  General  for  the  defendants.  On  a  bill  brought  by  the  now  defendant 
Lady  Cotton,  she  was  decreed  the  benefit  of  her  marriage  settlement  (Ant.  Cas.  113), 
unlras  the  defendant  Trefusis  within  six  months  after  he  came  of  age,  should  shew 
cause  to  the  contrary  :  Mr.  Trefusis  came  of  age,  and  he  and  his  sister  file  their  bill 
to  discoTer  whether  the  defendant  Lady  Cotton  did  not  agree  to  waive  the  benefit  of 
her  marriage  articles,  on  Mr.  Trefusis  settling  her  father's  personal  estate,  in  trust, 
for  her  sole  and  separate  use,  and  to  be  relieved  against  the  said  settlement,  and  to 
have  an  account  and  distribution  of  their  father's  personal  estate :  The  defendants 
put  in  a  full  answer  to  the  discovery,  and  deoied  all  fraud  and  imposition,  and  pleaded 
the  marriage  settlement,  and  the  decree,  to  the  relief  sought  by  Mr.  Trefusis. 

A  decree  cannot  be  varied  or  altered  by  a  new  bill,  and  this  is  an  absolute  decree 
si  initio,  if  the  infant  when  he  comes  of  age  cannot  shew  good  cause  to  the  contrary  : 
An  infant  indeed,  after  he  comes  of  age,  may  bring  an  original  bill  to  set  aside  a  decree, 
for  fraud  and  collusion  between  the  plaintiff  and  his  guardian,  but  there  is  no  such 
nipestion  in  this  bill,  and  we  have  denied  them  by  our  answer.  In  the  case  of  Sir 
/mn  Napier  and  Lady  Effingham  Howard  (Ant  Cas.  39),  it  was  adjudged,  that  an 
infant  when  he  came  of  age  might  amend  lus  answer,  but  could  not  file  a  new  bill, 
or  amend  the  old  :  And  Mr.  Trefusis  may  have  any  relief  he  is  intitled  to.  under  the 
reservation  to  shew  cause  ;  and  a  decree,  whether  it  is  inrolled  or  not,  may  be  pleaded 
to  an  original  bill ;  if  it  is  not  inrolled,  the  party  who  thinks  himself  aggrieved  by  it, 
may  be  relieved  by  a  rehearing,  if  it  is  inrolled  by  a  hill  of  review,  or  sure  this  decree 
Quy  be  pleaded  da  &  lis  pendens,  and  these  decrees  against  infants  never  are  inrolled, 
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80  if  a  decree  could  not  be  pleaded  'till  inrollment,  infants  on  their  coming  of  age  might 
always  bring  new  bills. 

[307]  J^r.  Solicitor  General  for  the  plaintiffs.  We  do  not  suggest  or  suppose  time 
was  any  fraud,  or  collusion  in  the  former  cause,  but  ire  say  that  oui  guardian  did  not 
make  a  proper  defence,  for  want  of  beiju;  acquainted  with  several  parttculars.  especiaUy 
with  an  agreemrat  of  Lady  Cotton  with  Mr.  Tnfiuis  to  waive  the  benefit  of  her  mar^ 
riage  settlement ;  the  defendants  say,  a  decree  cannot  be  impeached  by  a  new  bill,  I 
agree  that  by  the  rules  of  the  Court  an  absolute  decree  cannot,  whether  it  is  inrolled 
or  not,  but  this  is  a  decree  nisi ;  and  'till  the  day  for  shewing  cause  is  past,  it  is  in 
suspence,  whether  it  will  be  absolute  or  not,  and  till  that  time  it  is  not  a  complete  decree, 
ana  if  our  cause  should  be  allowed,  the  decree  could  never  be  made  absolute,  and  then 
this  plea  would  be  allowed,  on  a  suppoution  which  proves  not  true ;  and  it  is  more 
allowable  to  set  aside  decrees  against  infuits  by  bill  than  any  other  decrees  nisi,  because 
other  defendants  are  tied  down  to  shew  cause  on  the  pleadings,  but  an  infant,  if  his 
defence  is  imperfect,  though  there  is  no  fraud  or  collusion  in  ^e  ease,  may  amend  his 
axuwer,  when  he  comes  of  age,  if  an  infant  is  plaintifE  he  c-annot  amend  his  bill,  but 
may  file  a  bill  against  his  prochein  amy,  if  he  has  been  guilty  of  any  fraud  or  collusion : 
But  if  he  is  defendant,  he  is  made  a  party  invitus,  and  he  may  amend  his  answer,  and 
file  a  bill  of  discovery  to  that  end  against  the  plaintiffs  in  the  former  cause,  and  great 
part  of  this  bill  is  for  a  discovery,  and  the  plaintiffs  further  pray  a  distribution  of  their 
lather's  personal  estat«  ;  and  the  sister,  one  of  the  plaintiffs,  was  not  a  party  to  the  other 
cause,  so  this  is  not  a  bill  to  vary  the  former  decree,  but  to  enable  us  to  shew  cause 
against  it,  and  for  further  relief,  and  is  in  nature  of  a  cross  bill,  in  which  case  the  plaintiff 
cannot  plead  the  dependency  of  the  original  suit,  and  it  is  proper  that  Mr.  Trefusit 
should  amend  his  former  answer,  and  that  both  causes  should  come  on  together. 

Mr.  Wills.  The  defendants  have  pleaded  this  decree  as  a  final  judgment,  whereas 
a  decree  nisi  can  be  pleaded  but  as  lis  pendens,  and  only  in  bar  of  the  same  bill ;  but 
the  defendant  may  bring  a  cross  bill  both  for  a  discovery  and  reUef,  because  he  may 
have  a  more  adequate  remedy,  by  setting  forth  his  case  aa  pluntifi,  than  by  way  of 
defence.  Sir  John  Napier  was  both  plaintifF  and  defendant ;  but  Mr.  Trefttsis  brought 
no  cross  bill. 

Lord  Chancellor.  It  is  agreed  by  both  sides,  that  an  absolute  decree  cannot  be 
called  in  question  by  bill,  for  that  would  make  causes  endle^  [308]  ^nd  decree  con- 
tradictory ;  but  it  must  be  final,  unless  it  is  reversed  on  a  rehearing,  or  by  a  bill  of 
review,  or  an  appeal :  A  bill  was  filed  against  the  infant  to  have  the  benefit  of  a  marriage 
settlement,  and  a  decree  was  made  for  the  plaintifE,  and  the  infant  had  a  half  year 
given  after  he  came  of  age  to  shew  cause  against  this  decree,  but  this  was  an  absolute 
decree,  the  Court  gave  their  judgment,  ajm  nothing  can  hinder  it  being  absolute,  but 
the  ddendant's  shewing  cause ;  but  he  cannot  come  in  and  controvert  this  decree  by 
another  bill  (and  I  think  the  case  is  stronger  against  an  infant,  because  he  may  ameira 
his  answer)  but  he  may  controvert  this  decree  two  ways,  if  there  was  any  fraud  or 
collusion  between  the  plaintiffs  and  his  guardian  by  an  original  bill,  or  if  matter  that 
then  appeared  was  not  insisted  on,  or  if  he  has  discovered  new  matter  since,  he  may 
amend  his  defence,  and  have  a  bill  of  discovery,  which  was  the  reason  I  enlarged  the 
time  for  his  shewing  cause  till  the  defendants  had  put  in  their  answers,  and  he  may 
have  the  same  remedy  by  amending  his  answer,  as  he  proposes  by  the  bill :  So  this  plea 
must  be  allowed,  with  this  express  declaration,  that  the  defendant  may  insist  on  all 
these  things  in  the  other  cause,  and  I  will  give  him  leave  to  put  in  a  new  answer. 


Friday,  March  the  Wh  [1730]. 
MOTIONS. 

Case  171.— ViLLERS  &  ux'  versus  Lady  Osborn. 

At  the  Chancellor's  house,  Lord  Chancellor. 

The  spiritual  Court  may  order  the  effects  to  be  brought  into  Court,  whilst  a  will  is  in 
contest,  and  grant  an  administration  pendente  lite.    Ant.  Cas.  126. 

Dr.  Uencivman  for  the  dainliffs.  Mrs.  ViUers  and  Lady  Anne  Montague,  are 
sisters  children,  and  Lady  Usbom  is  sister  to  the  late  Mr.  Walsingham  deceased,  who 
by  will  devised  a  real  estate  of  £1600  a-year  to  Lady  Osborn  for  Ufe,  and  made  her 
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executrix,  and  left  a  very  considerable  personal  estate,  to  the  amount  of  £15,000,  and 
^  bill  is  brotight  to  set  aside  the  will  for  the  insanity  of  the  testator,  that  a  receiver 
may  be  appcunted  of  the  rents  and  profits  of  the  real  estate,  and  for  an  injunction  to 
stay  waste,  and  to  ocnapel  Lady  Omom  and  Mr.  Pereaml  the  administrator,  pendente 
lite,  to  bring  into  Court  all  the  personal  estate  come  to  their  hands  respectively,  and 
to  restrain  wem  from  getting  in  any  more,  or  that  if  the  will  should  be  established,  the 
reatdue  of  the  personal  estate  might  be  distributed  among  the  plaintiff  Mrs.  VUlers, 
and  the  other  next  of  kin  to  the  testator,  and  I  am  humbly  to  move  yoxir  lordship 
iar  an  injunction. 

[309]  The  plaintiffs  put  in  a  caveat  against  the  probate  of  the  will,  and  the  spiritual 
Court  made  an  order  on  Lady  Osbom  to  bring  into  Court  £400  part  of  the  assets  she 
bad  received :  For  tho'  the  Delegates,  in  the  case  of  Poms  and  AndrewSt  were  of 
another  opinion,  yet  in  that  very  cause  the  House  of  Lords  declared,  that  as  the  spiritual 
Courts  had  the  jurisdiction  to  prove  wills  of  personal  estates,  they  had  inherently  a 
power  to  seeoie  the  efiects  whilst  the  ^11  was  in  dispute. 

Lord  Chancellor.  I  was  one  of  the  Delegates  in  the  case  of  Poteit  and  Andretos,  and 
our  chief  reason  why  we  thought  the  spiritual  Court  could  not  call  in  the  effects,  was, 
because  they  might  grant  an  administration  pendente  lite. 

Dr.  Henchman.  The  sentence  in  favour  of  the  will  was  given  ex  parte,  and  we 
signaled  instantly,  and  yet  the  Court  was  pleased  to  grant  a  proluite  to  Lady  Osbom,  and 
to  order  her  the  £400  out  of  Court ;  notwithstanding  an  appeal  from  a  final  sentence 
mspends  the  sentence  below,  and  ties  up  the  Judges  htmds ;  upon  this  we  obtained 
a  common  inhibition  and  citation  for  Lady  Osbom  to  appear  before  the  Delegates, 
ud  she  not  appearing  at  the  return  of  it,  we  could  only  prosecute  her  for  the  contempt, 
and  we  could  have  no  relief  since  from  t^te  Delegates,  because  there  has  been  no  court 
day :  If  she  had  amwared,  the  Court  would  have  immediately  ordered  her  to  bring 
in  the  probate  and  the  money ;  the  defendant  has  no  authority  to  collect  in  the  effects 
for  our  appeal  suspends  the  sentence,  and  it  is  unreasonable  she  should  have  the  assets 
to  defray  the  expence  of  this  suit  more  than  we  :  It  is  still  in  suspence,  whether  Mr. 
Walsingham  made  a  will  or  not,  neither  side  can  yet  claim  the  personal  estate,  and 
therefore  it  ought  to  be  secured,  and  not  delivered  to  either  side,  and  the  cause  is  now 
u  much  undetermined,  as  when  the  £400  was  first  ordered  to  be  brought  in,  and  there- 
fore there  is  the  same  reason  it  should  be  brought  into  this  Court,  and  the  administra- 
tion pendente  lite  determined  on  the  granting  the  probate,  and  did  not  revive  on  t^e 
sppeal,  but  the  Court  of  Delegates  will  grant  a  new  administration ;  and  it  will  be  for 
the  benefit  of  all  parties  to  appoint  a  receiver  and  to  stay  waste,  for  it  is  sworn  that  no 
care  is  taken  of  the  real  estate,  but  that  it  is  let  to  run  to  ruin,  we  are  heirs  at  law  of 
the  reversion  of  the  third  part,  though  the  will  should  stand ;  and  as  she  is  tenant 
for  Kfe,  she  is  answerable  for  any  waste  committed  by  strangers. 

[310]  Solicitor  General  for  the  defendants.  It  is  a  question,  Whether  the 
stMrituar Court  have  a  power  to  call  in  the  efiects  or  not ;  if  they  have,  then  the  orders 
to  pay  in  the  £400  and  to  pay  it  out  again,  were  good  and  legal ;  if  they  have  not, 
then  it  was  right  in  the  Court  to  return  the  money  to  Lady  Omom,  which  was  called 
in  wiUiout  authority ;  the  bill  is  brought  to  impeach  the  will,  or  that  Lady  Osbom 
the  encutrix,  may  be  declared  a  trustee  of  the  residue  of  the  personal  (state  for  the 
IkBxt  of  kin.  The  will  as  to  the  personal  estate  cannot  be  litigated  in  this  Court,  as 
WIS  settied  by  the  House  of  Lords,  the  11th  of  March  1727,  in  the  case  of  Kerrick  and 
Aun«6y ;  and  she  cannot  be  consideTed  as  a  trustee  for  the  next  of  kin,  because  she  is 
tiie  only  surviving  sister  of  the  testator,  and  has  no  particular  legacy  left  her  (Ant. 
CsH.  80) ;  but  they  say  they  are  proper  to  pray  an  injunction  to  secure  the  effects, 
because  we  may  make  an  ill  use  of  the  probate,  but  they  forget  that  here  is  an  administra- 
tion pendente  lite,  and  if  the  sentence  is  suspended  by  the  appeal,  the  lis  is  still  pendens  ; 
but  suppose  the  administration  determined  by  granting  the  probate,  and  not  revived 
by  the  appeal,  yet  the  presumption  is  in  favour  of  Lady  Osbom,  and  they  have  an 
sosohtte  inhibition  on  her,  precedent  to  the  citation  to  appear,  and  which  operates  on 
the  service  of  it,  though  she  does  not  appear ;  and  an  injunction  out  of  this  Court 
cannot  be  of  more  avail,  so  this  is  not  like  the  case  of  Powis  and  Andrews,  here  the 
pnqier  Oourt  has  issued  a  proper  jwocess,  there  was  a  vast  estate  in  the  hands  of  a  person 
vofth  nothing,  and  though  the  probate  was  called  in,  it  was  made  use  of  in  the  mean 
time  to  receive  several  large  sums ;  and  suppose  even  a  sentence  should  be  given 
against  the  will.  Lady  Osbom  will  be  intitled  to  one  third  of  the  personal  estate,  which 
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is  of  about  £5000  value,  and  she  has  received  but  £400,  and  the  pkuntifis  have  no  tiUe 
to  call  the  money  out  of  the  hands  of  the  administxator,  because  he  gave  security  in 

the  spiritual  Court'. 

Mr.  Mead.  In  the  case  of  Poivis  and  Andrem,  the  bill  charged  that  the  executor 
got  in  several  efieets,  after  the  probate  was  called  in,  that  he  was  only  an  executor 
in  trust,  and  was  worUi  nothing,  and  yet  had  set  up  a  very  rich  e^ui|«ge ;  the  de- 
fendant demurred,  which  was  a  cimfesBton  of  the  facts,  and  the  plamttfE  had  Ufaerty 
to  move  for  the  injunction,  at  the  same  time  the  demurrer  came  on  to  be  argued : 
The  true  secret  of  this  cause  is,  That  Lady  Osbom  is  above  fourscore  years  of  age,  and 
takes  the  whole  surplus  of  the  personal  estate  as  executrix,  and  therefore  if  the  plaintiffs 
could  delay  the  probate  during  her  Ufe-time,  no  right  would  vest  in  her,  but  Adminis'-Ta- 
tion  [311]  Cum  Testamento  annexo,  must  be  granted  to  the  next  of  kin  of  Mr.  Walstng- 
ham. 

Lord  Chancellor,  There  is  no  foundation  for  a  receiver,  or  an  injunction  to  stay 
waste,  for  the  affidavits  only  say  that  the  estate  is  untenanted  and  neglected,  not  that 
any  waste  is  committed,  or  against  the  administrator  psndente  IttCf  for  the  authority 
is  determined  by  the  appeal*  bo  that  he  can  receive  no  more,  and  he  has  given  security 
to  answer  for  what  lie  nas  rec«ived  :  If  I  shouki  restrain  the  executrix  from  getting 
in  the  efEects,  and  she  should  die  intestate,  the  administrator,  De  bonis  non,  &c.,  would 
have  the  residue ;  but  the  spiritual  Court  have  granted  an  inhibition,  and  cannot 
grant  9ss.  administration  'till  the  Court  site,  so  let  an  injunction  go  'till  answer,  and 
further  order,  to  restrain  her  from  getting  in  any  more  of  the  assets,  but  not  to  bring 
in  the  £400,  because  that  was  paid  out  to  her  by  order  of  a  proper  judg& 


[312]  Tebm.  Pasoh.  1730. 
Tuesday,  AprU  the  9th  [1730]. 

MOTIONS. 
Case  172. — Bird  verstis  Owen. 
At  the  Chancellor's         Lord  Chancellor. 
A  defendant  by  order  may  examine  the  prochein  amy,  but  not  one  of  the  plaintiffs. 

The  defendant,  on  a  petition  to  the  Master  of  the  Rolls,  obtained  an  order  to  examine 
one  of  the  p]ainti&,  and  the  produin  amy.  saving  just  exceptiona ;  and  a  motion  was 
made  to  discharge  this  order. 

Lord  Chancellor.  The  order  must  be  discharged  as  Co  the  plaintiff,  but  not  as  to 
the  frochein  amy,  for  there  is  the  same  reason  why  a  defendant  may  examine  e.  prochein 
amy  as  a  co-defendant ;  because  otherwise  the  plaintiff  by  making  a  material  witness 
defendant  or  prochein  amy,  might  rob  the  other  defendants  of  the  benefit  of  his  testi- 
mony, and  if  ne  is  examined  to  any  point  he  is  concerned  in  interest,  he  may  demur  ; 
and  though  he  is  interested  in  the  costs,  this  is  no  reason  why  he  shouki  not  be  examined 
for  the  defendant,  but  why  he  should  not  be  examined  for  the  plaintiff. 

Case  173.— Anonymus. 

At  the  Chancellor's  house.  Lord  Chancellor.   Eodem  die. 

By  the  standing  rule  of  the  Court,  if  the  contemnor,  being  examined  on  interroga- 
tories, denies  the  contempt,  the  prosecutor  may  take  out  a  commiBsion  to  examine 
witnesses  to  [313]  prove  it ;  and  the  contemnor  can  name  only  one  commissioner,  and 
may  crcffifr  examine  the  prosecutor's  witnesses,  but  cannot  examine  any  witnesses  for 
him ;  but  on  proper  affidavits  the  Court  will  give  him  leave  to  examine  witnesses  to 
some  special  points,  as  the  Lord  Chancellor  did  in  this  case,  and  declared  that  he  thought 
it  a  very  hara  rule,  and  that  since  the  prosecutor  might  examine  one  in  contranpt  on 
intem^tories,  he  ought  to  be  content  with  his  oath. 
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Wednesday^  April  the  Uth  [1730]. 
MOTIONS. 


Case  174.— Sir  John  Hind  Cotton  and  Lady  Cotton  versus  TBausis. 

In  Court,  Lord  CkanceUor. 
Ant.  Caa.  113. 


The  defendant  now  shewed  for  cause,  wh)*  the  decree  should  not  he  made  alBolute, 
that  he  had  put  in  a  new  answer ;  and  the  Lord  Chancellor  allowed  the  cause,  and  said, 
the  plaintiffs  must  proceed  upon  the  answer  according  to  the  rules  oii  the  Court,  as  in 
other  cases. 


[S.  C.  3  P.  Wms.  56.   Commented  on,  Morgan  v.  Surman,  1808.  1  Taunt.  292.] 


Mr.  Wills  for  the  plaintiff.  Sir  John  Chester  by  a  settlement  in  1687,  made  on 
his  marriage  by  Sir  Anthony  his  father,  being  tenant  for  life,  remainder  to  trustees 
to  preserve  contingent  rranainders,  remainder  to  his  first,  and  every  other  soi}  in  tail  - 
mm,  remamder  to  himself  in  fee  of  certain  lands  of  the  yeu'ly  value  of  £1100,  on  the 
marriage  of  his  son  William  in  1716  ;  Sir  John  and  his  said  son  joined  in  a  common 
recovery  of  the  said  lands,  in  trust,  as  to  part  of  the  value  of  £400  a-year,  to  the  use  of 
William  for  life,  then  to  Penelope  his  wife  for  life,  for  her  jointure,  and  as  to  the 
rauJnder,  to  the  iise  of  William  for  life,  remainder  of  the  whole  after  the  death  of 
William  and  Penelope^  to  trustees  for  five  hundred  years,  to  raise  portions  for  younger 
children,  remainder  to  trustees  to  preserve  the  contingent  remainders,  remainder 
to  the  first,  and  every  other  son  of  the  marriage  in  tail  male,  remainder  to  trustees 
for  six  hundred  years,  to  raise  portions  for  daughters,  remainder  [314]  to  the  heirs 
male  of  the  body  of  William,  remainder  to  Sir  John  and  his  heirs. 

Sir  John,  on  the  marriage  of  the  defendant  his  son  J6h/n,  settled  lands  of  the  yearly 
value  £1600  to  the  use  of  John  for  life,  remainder  of  part  to  his  wife  for  life,  for  her 
jointure,  remainder  of  the  residue  to  John  for  life,  remainder  of  the  whole  to  trustees 
to  preserve  the  contingent  remainders,  remainder  to  the  first,  and  every  other  son  of 
the  marriage  in  tail  male,  remainder  to  Sir  J ohn  in  fee. 

Sir  John  Chesta-  being  thus  seized  of  the  reversions  of  these  lands,  and  of  other 
lands  in  possession,  made  his  will  dated  the  25th  of  January  1725,  and  devised  to  his 
aon  William  and  his  heirs,  some  few  parcel  of  lands  in  possession,  and  his  goods  in  his 
house  at  Lickleston  ;  and  several  legacies  to  his  other  children,  and  to  his  son  John, 
the  furniture  of  his  house  at  Chigley  for  life,  and  after  his  death  to  his  son  ;  and  all 
his  personal  estate  to  his  wife  Frances,  his  son  John,  and  his  son-in-law  Mr.  Toller, 
yrhom  he  made  executors,  and  then  he  devised  to  his  wife,  and  his  said  son-in-law, 
their  executors,  administrators,  and  assigns,  '  All  his  messuages,  lands,  tenements, 
'  and  hereditaments  in  Liddeston,  Marston,  and  MUbrook,  and  elsewhere,  not  by  him 

*  formerly  settled  or  thereby  otherwise  disposed  of,  for  the  term  of  a  huncbed  years,  in 

*  trust,  to  apply  the  yearly  rents  and  profits,  to  aid  his  personal  estate  in  payment  of 

*  his  debts  and  lega<»es,  uid  when  they  should  be  all  paid,  then  he  gave  and  devised 

*  the  said  messuages,  lands,  tenements,  and  hereditunents,  to  his  son  John  Chester^ 
'  and  his  heirs  for  ever.' 

Sh-  John  Cheater,  soon  after  the  making  this  will  died,  and  William  his  son,  then 
Sir  William  Chester,  is  since  also  dead  without  issue  male,  leaving  six  infant  daughters, 
who  as  heirs  at  law  to  Sir  John  Chester  their  grandfather,  filed  a  bill  by  their  prochein 
amy  against  Sir  John  Chester  their  uncle,  the  executors  of  Sir  John  Chester  their 

Cdfather,  and  the  trustees  of  the  terms  of  five  hundred  and  six  hundred  years 
ed  by  the  marria^  settlement  of  Sir  William  their  father  :  to  be  decreed  the 
rerenions  of  the  ]an£  m  settlement,  as  hdrs  at  law  of  Sir  JoAn  Chester  their  grand- 
father, and  the  only  question  is*  Whether  these  reversions  belong  to  the  plamti£fs  as 
han  at  law  of  Sir  Jdm  Chester  their  grandfather ;  or  to  the  defendant  Sir  John 


Wednaday,  April  the  2U  [1730]. 
Case  175.— Chestke  fersus  Chestff. 


In  Court,  Lord  Chancellor. 
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Chester,  hy  the  will  of  his  &ther  Sir  John  1  and  though  this  is  a  quMtion  at  law,  the 
plaintiffs  could  not  try  it  by  ejectments,  because  the  intermediate  terms  for  five 
hundred  and  six  hundred  years  are  still  subsisting. 

[315]  And  it  is  plain  from  the  words,  and  the  intention  of  the  testator,  that  the 
reversions  of  the  laruls  in  settlement  do  not  pass  to  the  defenduit  Sir  JtJm  Chester  by 
this  will. 

It  is  an  established  rule,  that  heirs  are  not  to  be  disinherited  but-by  express  wcods, 
and  that  if  the  words  are  doubtful,  they  are  to  be  expounded  in  their  utvour.  Th» 
defendant  relies  on  the  words,  And  elset^re,  none  of  the  lands  in  the  settlement  are 
mfflitioned  in  the  will,  except  the  catutal  messuage  and  some  few  parcels  that  lie  in 
LiekUston,  for  all  the  rest  of  the  lands  lie  out  <^  the  three  places  particularly  mentioned, 
but  the  testator  goes  on,  Not  by  me  formerly  setUed,  which  words  explain  his  intention ; 
he  does  not  say,  the  estates  not  by  him  formerly  settled,  but  all  his  messuages,  &c., 
by  him  formerly  settled,  and  therefore  cannot  pass,  and  these  words  can  be  put  in  to 
no  other  purpose  but  to  exclude  them  ;  the  defendant  would  extend  the  words  only 
to  the  estates  settled,  but  then  these  words  must  be  rejected  as  superfluous,  for  tJie 
word  Elsewhere  would  pass  these  reversions,  though  these  words  had  been  left  out, 
and  they  are  different  from  the  words.  Not  hy  him  formerly  disposed  of,  for  the  reversioiu 
in  the  testator  were  not  disposed  of,  but  they  were  formerly  settled,  and  the  words  are 
of  the  same  sense  as  if  the  testator  had  said,  Ail  his  lands  not  ccanprised  in  any  settle- 
ment, and  the  following  words.  Or  thereto  othertoise  dispoud  oft  shews  tlalb  wis  was 
his  meaning. 

And  the  testator's  intention  appears  further  from  the  other  parts  of  his  will, 
the  lands  that  lie  in  Lickleston,  Marston,  and  MUbrook,  are  not  above  £400  a^year, 
and  the  lands  settled  in  1716,  which  are  principally  in  question,  are  worth  about  £1100 
a-year,  and  if  the  testator  had  designed  to  pass  the  reversion  of  these  lands  which  are 
so  much  more  valuable,  would  not  he  have  particularly  mentioned  them  1 

His  personal  estate  was  near  sufficient  to  pay  his  debts  and  legacies,  and  these 
remote  reversions  were  not  proper  for  that  purpose,  and  Sir  William  Chester  might 
have  barred  the  reversion  of  the  luids  settled  on  nim. 

The  daughters  (if  these  reversions  do  not  pass)  have  not  above  £4000  to  be  equally 
divided  among  them  for  their  portions. 

Sir  John  devised  several  small  parcels  of  land  in  fee  to  Sir  WtUiam  Chester  of  a 
very  inconsiderable  value,  but  with  regard  to  the  mansion-house,  as  the  little  piece  of 
groimd  on  which  the  water-house  stands,  that  serves  the  capital  seat  with  water,  and 
cony-hills  which  adjoin  to  the  park  and  mansion-house,  and  therefore  it  is  reasonable 
to  suppose  that  the  testator  ^16]  designed  the  reversions  in  fee  should  descend  to 
the  same  heirs  to  whom  he  had  devised  tnese  parcels. 

Mr.  Vemey.  The  words  Or  elsewhere  will  not  always  take  in,  even  what  the  testator 
is  seized  of  in  possession,  if  it  is  of  a  considerable  value,  2  Yentr.  351 ;  1  YerXL.  3, 
Wynne  and  Littleton^  whereas  the  defendant  would  have  lands  of  £1100  ariwar  pass 
by  the  words.  Or  elsewhere,  though  Sir  JoAn  Chester  has  particularly  devraed  landja  of 
£400  a-year. 

This  case  is  very  different  from  the  case  of  Sir  Litton  Strode  versus  Lady  Russel, 

2  Vern.  621,  there  the  words  were,  All  my  other  lands,  &c.,  out  of  settlement,  and  the 
reversions  were  out  of  settlement,  and  the  words  were  general.  All  my  other  lands 
without  any  exception ;  here  the  first  words  are  general,  and  the  following  are  by 
way  of  exception,  and  it  is  as  if  the  testator  had  said,  the  settled  lands  shall  go  as  they 
are  limited,  and  I  do  not  design  to  disturb  the  limitations,  and  these  reversions  were 
not  estates  left  in  Sir  JMn  Chests,  but  actually  limited  to  him  by  the  settlements, 
though  in  such  a  manner  as  he  might  dispose  of  them.   In  the  case  of  Eyley  and  Hyley, 

3  Moa.  228  (which  is  very  near  the  same  vitih  this),  it  was  adjudged,  that  the  reversion 
did  not  pass ;  and  when  a  man  excepts  all  his  lands  that  are  setUed,  shall  any  one  say, 
he  did  not  meui  his  whole  estate  in  settlement,  but  only  such  a  part  of  it  as  he  could 
not  dispose  of. 

In  construction  of  wills,  the  testator's  view  is  to  be  considered,  which  in  this  case 
was  to  create  an  immediate  fund  for  the  payment  of  his  debts  and  legacies,  and  therefore 
he  could  not  design  to  pass  these  remote  reversions,  and  if  they  do  not  pass  to  his  wife 
and  son-in-law  for  the  term  of  one  hundred  years,  they  do  not  pass  to  his  son  the 
defendant  Sir  John  Chester. 

Mr.  Serjeant  Eyre.  The  words  that  follow,  Or  elsewhere,  must  amount  to  an  excep- 
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tkm,  or  they  are  of  no  rignifieatlon,  for  otherwise  as  much  would  pass  by  the  words. 

Or  dsevfhere. 

The  trust  of  the  term  is  to  apply  the  yearly  rents  and  profits,  but  what  profits  can 
be  raised  yearly  out  of  such  distant  reversions  ?  and  those  words  cannot  amount  to  a 
power  to  sell,  because  the  debts  are  to  be  paid  out  of  the  annual  profits.  1  Ohan.  Gas. 
240,  Cary  against  Appleton. 

In  the  case  of  Sir  Litton  Strode  uid  Lady  Russd,  the  words  do  not  come  in  by  way 
of  exception,  and  there  all  the  limitations  [31^  determined  at  the  death  of  the  testator, 
in  this  case  there  are  many  intermediate  estates,  and  in  that  case  the  testator  had  ex- 
imsly  devised  to  his  wife,  part  of  the  lands  in  settlement,  which  shewed,  that  it  was  his 
intention  to  pass  whatever  he  had  a  power  over. 

Mr.  Peere  WiUiams.  A  reversion  in  fee  after  an  estate  tail  is  not  assets  at  law,  or  a 
proper  fund  for  payment  of  debts ;  sure  these  lands  were  settled  at  the  time  Sir  John 
Chester  made  his  will,  and  are  excepted  by  it,  if  he  had  expresly  devised  the  laTids  by 
him  before  settled,  these  reversions  would  have  passed,  and  will  they  pass  by  the  words, 
Not  before  by  him  settled  t 

Mr.  Attorney  General  for  the  defendant,  Sir  John  Chester.  All  the  estate  of  Sir 
John  Chester  was  in  settlement,  but  the  lands  particularly  devised  ;  Sir  William  Chester 
had  been  married  twelve  years,  and  had  several  dauebters,  but  no  issue  male ;  and  it 
ms  natural  for  the  grandfather  to  prevent  the  estate  from  descending  to  the  daughters, 
and  to  leave  it  to  his  son  Sir  John^  who  was  to  continue  his  name  :  And  as  we  have 
proved  that  1^  was  his  intention,  so  he  has  used  the  most  general  words  to  that  purpose; 
a  reversion  will  pass  by  the  word  hereditament,  and  by  ul  bis  hereditaments  in  such 
particular  places,  Or  elsetohere,  all  the  reversions  the  testator  was  seised  of,  will  pass ; 
and  it  is  a  rule  in  construction  of  wills,  that  no  words  that  can  have  a  meaning  put  on 
them,  shall  be  rejected  ;  but  to  what  end  could  the  words,  Or  elsewhere  be  made  use  of, 
but  to  pass  these  reversions  ?  when  the  testator  had  no  other  lands,  but  these  rever- 
sions, that  lay  out  of  Liddeston,  Marston,  and  MUbrook,  and  he  could  not  have  made 
use  of  stronger  or  plainer  words.  The  decree  in  the  case  of  Wynne  and  Littleton  went 
upon  this  reason,  that  the  testator  had  only  lands  held  in  mortgage  in  the  other  counties, 
which  would  not  have  passed,  though  they  had  lain  even  in  the  particular  places, 
because  the  testator  had  only  his  real  estate  in  view. 

The  words,  Not  by  him  formerly  settled,  the  plaintiffs  say,  exclude  all  his  lands  in 
settlement,  but  in  the  case  of  Sir  Liiton  Strode  and  Lady  Busxd,  though  the  words  were 
stronger  to  inforce  the  objection,  it  was  decreed  otherwise, 'and  that  la  an  authority  in 
point  for  us ;  there  the  words  were,  AU  my  other  lands,  dbc,  out  of  settlement,  but  these 
words,  they  say,  are  not  by  way  of  exception,  the  words  neither  in  that  case,  or  ours, 
are  express  words  of  exception,  but  they  qualify  and  restrain  the  sense  of  the  others ; 
there  it  might  be  said  the  reversions  were  in  settlement,  for  the  word  settlement  might 
mean  the  deed  whereby  the  estate  passed  ;  here  the  [318]  words  are,  Not  by  him  formerly 
KiUed  :  These  reversions  were  not  formerly  settled,  but  were  part  of  the  old  estate  of 
Sir  /<An  Chester,  remaining  in  him. 

Lord  Chancellor.  Tou  need  not  go  on,  for  I  shall  not  determine  a  case  of  this  con- 
■eqnence  without  help,  but  let  the  cause  stand  over  'till  the  second  day  of  causes  in 
Trinity  term,  at  which  time  I  shall  desire  the  assistance  of  the  Lord  Chief  Justice 
^fmtmd,  Hr.  Justice  Eeynalds,  and  Mr.  Justice  Price  (Post,  Cas.  180). 

Tuesday,  April  the  21st  [1730]. 
Case  176.— Lee  versus  BooK. 
At  the  Rolls. 

If  one  borrow  money  for  another  on  a  mortgage  of  his  estate,  he  may  file  a  bill  against 
him  to  pay  off  the  mortgage  money,  and  so  may  every  surety  against  his  principal, 
and  shall  not  be  put  to  his  indebitatus  assumpsit.  And  the  covenant  in  the  mortgage 
to  pay  the  money  will  bind  him,  for  it  is  properly  his  debt  and  his  covenant,  and  the 
mortgagor  is  only  a  nominal  person. 

The  defendant,  whilst  he  was  under  age,  borrowed  several  sums  of  money  of  Mr. 
«e,  and  Mr.  Lee  and  his  wife  joined  in  a  fine,  and  mortgage  of  their  estate  to  raise  the 
>&oney :  The  defendant  after  he  came  of  age,  promised  to  pay  Mr.  Lee  what  money  he 
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had  receiTed  from  him,  Mr.  Lee  died,  and  the  jdaintifi  his  wife,  as  his  executrix,  brought 
a  bill  against  the  defendant  Book,  to  redeem  and  pay  off  the  mortgage  money.  And 
at  the  hearing  of  this  cause,  two  questions  were  made,  Whether  this  was  a  proper  bill  1 
And  whether  the  defendant,  since  the  statute  of  frauds  and  perjuries,  coum  be  bound 
by  this  contract  concerning  lands,  which  was  never  put  into  writing  % 

Master  of  the  Balls.  The  defendant,  after  he  came  of  age,  having  promised  to  pay 
the  money,  this  is  to  be  considered  as  the  case  of  a  person  of  full  age,  and  if  I  borrow 
money  on  a  mortgage  of  my  estate  for  another,  I  may  come  into  equity  (as  every  surety 
may  against  his  principal)  to  have  my  estate  disencumbered  by  him,  and  the  covenant 
in  the  mortgage  deed  to  ^y  the  money,  will  hind  the  defendant,  for  the  money  htmg 
borrowed  for  him,  it  is  his  debt^  and  the  testator  of  the  plaintiff  was  only  a  nominal 
person,  but  since  it  does  not  appear  what  money  the  defendant  received,  the  plaintiff 
by  consent  is  to  bring  an  indebi^us  auumpsU,  and  the  defendant  is  not  to  take  advan- 
tage of  the  statute  of  limitations ;  and  is  to  pay  £120  to  the  plaintiff,  admitted  by  fais 
answer  to  have  been  received,  and  the  bill  is  to  be  retained  'till  after  the  tri^ 

[319]  Friday,  Apnl  the  24fA  [1730], 

MOTIONS. 

Case  177.— Staines  versus  Maddox. 

In  Court,  Lord  Chancellor. 

The  defendant  who  was  decreed  to  pay  the  costs,  b^ng  run  away,  and  the  prochein  amy 
poor,  the  solicitor  was  paid  his  bill  of  costs,  out  of  money  lodged  in  Court  for  the  benefit 
of  the  plaintiffs,  during  their  infancy. 

By  the  decree  in  this  cause,  the  money  recovered  waa  brought  into  Court,  and  put 
out  for  the  benefit  of  the  infants,  the  plaintiffs,  and  the  defendant  was  to  pay  costs, 
and  he  being  run  away,  the  solicitor  for  the  plaintiffs  moved  the  Court  to  have  his  bill 
of  costs  paid  out  of  this  money  which  was  lodged  in  Court,  and  insisted  that  a  soUcitor 
was  always  considered  to  have  a  lien  on  the  money  recovered,  because  it  was  by  his  means, 
and  at  his  expence.  The  prochein  amy,  who  was  father  to  the  plaintiffs,  and  very  poor, 
and  stood  liable  to  the  solicitor,  joined  in  the  motion,  and  the  infants  the  plaintifb  did 
not  oppose  it ;  and  the  Lord  Chancellor  granted  the  motion,  but  with  some  reluctance. 

Saturday,  April  the  2bth. 
APPEALS  AND  REHEARINGS. 
Case  178.--HORN8B?  versus  H0RN3BT. 
In  Court,  Lord  ChaneeUor. 
Sel.  Cas.  in  Cane.  73,  S.  C. 

One  devises  £300  to  his  3  daughters  at  21,  or  marriage,  and  if  any  died  before,  to  go  to 
the  survivor,  one  died  in  the  life-time  of  the  testator,  her  legacy  shall  go  to  the  sur- 
viving daughters.  2  Vem.  663,  116, 199 ;  Swinb.  in  fol.  171.  If  a  legacy  is  devised 
to  A.,  to  be  paid  at  21,  and  if  he  die  before,  to  go  over  to  B.;  if  A.  dies  an  infant,  B. 
shall  take  presently,  and  not  wait  till  A.  would  be  21.  for  a  devise  over  is  to  be  con- 
sidered as  an  original  legacy. 

1  Anders.  33,  Cas.  82  ;  Ant.  Cas.  25 ;  Swinb.  part  1,  sect.  7,  3 ;  1  Leon.  278 ;  Perk, 
sect.  576,  567  ;  2  Vern.  92 ;  Dyer,  59  b  ;  2  Vem.  138 ;  Moor,  774,  Gas.  1069 ; 
Yelv.  73;  1  Brownl.  86;  Fulbeck's  Parall.  1  part,  fol.  42  b;  part  4,  sect.  17; 
Swinb.  n.  9. 

Mr.  Attorney  General  for  the  jiainiiff.  Mr.  Hornsby  made  his  will,  and  devised  to 
his  executors,  their  heirs,  executors,  administrators,  and  assigns,  all  his  real  and  personal 
estate,  in  trust,  to  sell  with  speed,  and  to  pay  his  debts  and  legacies  ;  '  and  gave  to  his 
'  son  Joseph  £600,  to  be  paid  with  all  convenient  speed,  and  to  his  son  George  £500,  to  be 
'  paid  in  convenient  time  after  his  decease,  and  in  case  either  of  his  said  sons,  Joseph  or 
'  George,  should  happen  to  die  before  they  received  his  whole  legacy,  or  any  part  of  the 
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'  aaid  legacy,  or  the  remainder  so  unpaid,  was  to  be  paid  to  the  surviror,  and  if  both 
'  died,  their  legacies  were  to  go  to  Iiia  two  younger  sons  '  :  Geor<je  died  in  the  life-time 
of  the  testator ;  and  the  only  question  in  this  cause  is,  Whether  his  legacy  is  lapsed,  or 
survives  to  his  brother  Joseph  'I  And  this  legacy  must  survive,  2  Vem.  207.  Sir  Joftn 
Borlace  devises  to  N.  MUler  £1500  to  be  paid  him  at  twenty-one,  to  B>  Miller  £1500 
when  he  shall  attain  the  like  age ;  to  E.  MUler  £1500  to  be  paid  at  eighteen  years  of 
age,  or  marriage ;  the  like  to  M.  Miller  (1  Vem.  425) ;  and  in  case  one  or  more  of  the 
aforesaid  chiklren  should  happen  to  die  oefore  his,  her,  or  their  respective  [320]  legacy, 
uT  legacies,  shall  become  due  to  them  as  aforesaid,  his,  her,  or  their  legacy,  or  legacies 
shall  be  equally  divided  amongst  the  survivors  of  them ;  and  in  case  three  of  them  shall 
happen  to  die  before  their  respective  ages,  or  days  of  marriage,  their  aforesaid  legacies 
shall  be  and  remain  to  the  survivor  of  them.  M.  Miller  died  in  the  life-time  of  the 
testator,  and  it  was  decreed  her  £1500  should  survive.  2  Vem.  378.  £50  is  given  to 
Darrel  Trelawny  at  twentynane  or  marriage,  and  £50  to  Elizabeth  Trelawny  at  twenty- 
one  or  marriage,  and  if  any  legatee  died  before  their  legacy  was  payable,  it  was  to  go  to 
the  brothers  and  sisters  of  such  legatee.  Dc^nl  died  in  the  Ufe-time  of  the  testator,  and 
it  was  adjudged  no  lapsed  legacy,  and  that  it  should  go  to  his  sister.  3  Yern.  611,  one 
devised  £300  a-piece  to  his  three  daughters,  at  twenty-one  or  marriage,  and  if  any  died 
before,  to  go  to  the  survivor ;  one  died  in  the  life-time  of  the  testator,  her  legacy  shall 
gu  to  the  surviving  daughters :  And  the  foundation  of  all  these  decrees  is,  that  the  devise 
over  is  to  be  considered  as  an  original  legacy,  and  for  this  reason  your  lordship  decreed, 
where  a  legacy  was  given  to  A.,  to  he  paid  at  twenty-one,  and  if  he  died  before,  to  go  over, 
and  A .  died  before  twenty-one,  that  lie  to  whom  the  legacy  was  devised  over,  should 
be  paid  it  immediately,  and  not  wait  till  A.  would  arrive  at  twenty-one,  and  so  is  the  case 
of  Papucorth  and  Moor,  2  Vern.  283,  so  it  is  the  same  thing  whether  George  die  before, 
or  after  the  testator. 

Mr.  Solicitor  General  for  the  defendant.  This  legacy  is  plunly  lapsed  as  to  George, 
but  the  question  is,  Whether  it  is  a  good  legacy  as  to  JotejA ;  he  says,  it  is  an  original 
deviae  to  him  :  No,  it  is  first  given  to  George,  and  given  over  upon  a  contingency  to 
him.  and  thouigh  the  will  is  n^de  in  the  life-time  of  the  testator,  it  cajmot  take  ^aoe 
till  after  his  d^th,  and  therefore  when  he  provides  for  a  contingency,  he  must  mean 
for  a  contingencv  to  happen  after  his  death,  and  since  this  contingency  could  never 
arise,  Joseph  could  have  no  title  ;  and  this  is  plain  from  tlie  words  of  the  will.  And  in 
case  either  should  happen  to  die  before  they  received,  &c. ,  that  is,  if  the  legacies  once  vested, 
but  were  not  paid,  but  the  legacy  never  vested  in  George,  and  these  words  distinguish 
this  from  the  cases  that  have  been  mentioned ;  there  the  words  are.  If  one  dies  before 
the  legacy  becomes  due  or  payable,  so  if  the  legatee  died  in  the  life-time  of  the  testator, 
he  came  within  the  words.  He  died  before  the  legacy  vrns  due  or  payable  ;  but  here  the 
legacy  is  to  be  paid  in  convenient  time  after  the  testator's  death,  no  part  could  be  re- 
ceived till  after  his  death,  but  if  it  vested,  and  part  was  received,  tlie  rest  was  to  go  over. 

Lord  Chancellor.  These  ue  considered  as  immediate  devises,  which  was  the 
reason  why  the  Court  first  allowed  a  devise  over  of  a  personalty.  Here  is  a  deviae  to 
two  persons  to  be  paid  in  convenient  time  after  the  testator's  death,  and  if  either  die 
before  the  whole,  or  part  is  received,  the  whole,  or  the  remainder  is  to  survive  to  the  other, 
and  one  of  them  dies  in  the  life-time  of  the  testator,  his  legacy  shall  go  over  to  the  other  : 
This  case  does  not  diiTer  from  those  that  have  been  cited,  and  the  defendant  has  not 
produced  an  authority  to  the  contrary  :  So  if  lands  are  devised  to  A.  for  life,  or  in  re- 
mainder to  B.  in  fee,  if  A.  dies  in  the  liie-time  of  the  devisor,  B.  shall  take  immediately, 
though  it  is  plain  the  testator  did  not  design  him  an  estate  In  possession  :  uid  though 
the  legacy  is  lapsed  as  to  the  fiist  taker,  yet  the  next  man  shall  have  it  immediately  ; 
so  the  decree  by  defoult  for  the  plaintiff  must  be  made  absolute. 

Friday  and  Saturday,  May  the  1st  and  2d  [17*30]. 

Case  179.— Mra.  Diana  Hosier,  Plaintiff;  Mr.  Haet,  and  Fbances  Diana,  his  wife, 
the  daughter  of  the  plaintiff,  Mr.  Hawbs,  the  next  of  kin  of  the  late  Admiral  Hosier, 
deceased,  and  Mr.  Bakrr,  his  heir  at  kw.  Defendants. 

In  Court,  Lord  Chancellor.   Master  of  the  JRdls: 

Mr.  Solicitor  General  for  the  defendant  Baker.  The  bill  is  brought  to  perpetuate 
the  t^imony  of  witnesses  of  the  marriage  of  the  plaintiff  with  the  late  Admiral  Hosier, 
C.  v.— 14 
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and  the  legitimacy  of  her  daughter,  the  defendant,  Mrs.  Sort.  And  the  defendant 
Baker  has  preferred  tiiis  petition  to  your  lordship,  that  the  depositions  of  Mr.  PhUipt 
tAlsm  in  this  cause  may  he  suppreraed,  and  tlut  the  plaintis,  the  defendant  Hariy 
and  "USt.  Reynolds,  the  examining  clerk,  may  be  committed. 

The  plaintifi,  and  the  defend^t  Mrs.  Hart,  as  wife  and  daughter  of  the  late  Admira] 
Hosier,  Drought  an  ejectment  for  the  recovery  of  his  real  estate,  and  had  a  verdict 
chiefly  on  the  evidence  of  Mr.  Philips,  who  swore  that  he  baptized  Mrs.  Hart,  and  that 
being  afterwards  in  the  West  Indies  a  chaplain  to  a  man  of  war,  and  relating  the  mar- 
riage, and  birth  of  the  [322]  daughter  among  the  sea  officers,  and  it  coming  to  the  ears 
of  the  Admiral,  he  was  at  first  greatly  ofiended  with  him,  but  at  last  owned  to  him 
they  were  his  wife  and  daughter,  and  damned  all  church  security ;  this  evidence  he  gave 
upon  the  trial,  and  his  depositicniB  taken  in  this  cause  were  obtained  by  corruption,  and 
we  hope  your  lordship  wiH  suppress  tibese  depomtions  for  that  reason,  and  for  the  irre- 
gularity in  taking  them. 

Mrs.  Hosier  entraed  into  two  bonds  to  the  said  PhUips,  each  of  the  penatey  of  £1000, 
one  for  the  payment  of  £500  and  the  other  for  the  jwyment  of  £50  aryear  to  him  for  life, 
as  a  reward  for  what  he  was  to  swear  at  the  said  trial ;  but  before  the  trial,  the  ^daintiff 
being  apprehensive  that  if  upon  his  examination  theee  bonds  came  to  light  (which  she  had 
heai^  Mr.  Havxs  had  come  to  a  knowledge  of  from  Mr.  Broom,  the  parish  clerk),  the 
Court  would  not  allow  his  evidence,  she  took  up  these  two  bonds,  and  she  and  Mr.  Hart 
^ve  another  of  £1000  to  Mary  Thompsm,  in  trust,  for  Mr.  Philips,  and  which  she 
mdoised  in  these  words,  /  assign  this  bond  to  Mr.  Philips  whose  right  it  is ;  and  Mary 
Thompson  signed  this  indorsement,  and  Philips  before  and  after  the  trial  often  said, 
the  bond  was  given  him  as  a  reward,  and  refused  to  go  down  to  the  assizee,  unless 
the  plaintiff  gave  him  ten  guineas ;  and  some  time  after  the  trial  he  swore,  if  the  plain- 
tiff would  not  give  him  an  hundred  euineas,  the  cause  should  yet  go  against  her ;  and 
often  said,  it  was  a  pity  Mr.  Hosiers  relations  should  be  wronged  by  such  a  woman, 
and  that  he  would  not  do  agun  what  he  had  done  for  her  to  gain  the  Admiral's  whole 
estate,  and  that  he  no  more  believed  she  was  married  to  the  Admiral,  than  the  dog 
that  was  passing  across  the  room  while  he  spoke ;  and  the  plaintiff  allowed  him  a 
guinea  a  week  tul  his  death. 

After  the  trial,  the  bond  being  put  in  suit,  the  parties  came  to  a  new  agreement, 
and  the  plaintiff  gave  a  note  of  £50  to  Mr.  Philips,  which  has  been  since  paid,  and  a  bond 
of  £1000  to  Mary  Thompson  defeasanced,  not  to  be  put  in  suit  till  three  months  after 
the  plaintiff  had  obtained  administration  of  the  personal  estate  of  the  late  Admiral : 
Then  the  plaintiff  brings  this  bill  to  f^rpetuate  the  testimony  of  her  witnesses,  and 
particularly  of  Mr.  Philips,  who  being  very  ill  the  day  he  was  to  be  fficamined,  after  he 
had  been  sworn  W  the  Master,  he  refused  to  let  the  esraminer  take  his  depositions,  unless 
the  plaintiff  would  advance  1dm  ten  guineas,  so  his  examination  was  deferred  till  the 
next  day,  when  she  brought  the  money,  and  whilst  the  clerk  was  taking  his  evidence, 
he  knocked,  and  the  plaintiff  and  Mary  Thompson  came  up,  and  the  plaintiff  in  discourse 
with  Mr.  Philips  said.  Good  God !  Cousin,  how  can  you  forget  yourself  so  t  You  have 
strangely  lost  your  memory,  and  Mary  Thompson  coming  nrst  down,  and  being  asked 
what  Mrs.  [323]  Hosier  did  above,  she  said  she  was  refreshing  fSi.  Philips's  memory, 
and  when  the  plaintiff  came  down,  she  said  to  Mary  Thompson,  Molly,  Mr.  PhUips's 
memory  is  quite  gone,  he  knew  the  Admiral  above  twenty  years  i^,  and  now  he  swears 
he  knew  him  but  five  years  before  his  death,  and  the  plaintiff  alter  went  up  again  by 
herself,  and  when  she  came  down,  she  said,  she  would  not  for  a  sreat  deal  have  been  out 
the  house ;  and  the  examiner  when  he  came  down,  told  the  plaintiff,  upcm  her  asking 
him  how  he  had  performed,  that  he  had  at  last  answered  to  nis  Batisfa<»on ;  and  Mr. 
PhUips  afterwfurds  dedared,  that  he  was  very  sorry  for  what  he  had  done,  that  his 
evidence  was  false,  that  he  had  injured  the  Admiral's  reliUiions,  that  he  had  not  baptised 
the  child,  or  ever  seen  the  Admiral,  and  desired  that  wh»b  he  said  might  not  be  made 
publick  till  after  his  death. 

Theee  bonds  are  admitted  by  the  affidavits  for  the  plaintiff  to  have  been  given  to  Mr. 
Philips,  but  not  to  induce  him  to  give  his  testimony,  but  to  borrow  money  on  them, 
to  mable  Mrs.  Hosier  to  go  on  with  her  law-suit ;  but  did  ever  any  one  enter  mto  a  bond 
to  another  to  pay  him  £50  a  year  for  his  life,  as  a  fund  to  borrow  money  on  t  and  he 
never  borrowed  but  £30  on  these  securities,  of  Mr.  Rogers^  and  that  was  for  himself, 
but  the  defeasance  of  the  last  bond  plainly  proves,  it  was  given  as  a  reward  to  him  to  give 
such  evidence  as  would  procure  hw  tKe  administration ;  because  he  was  not  b^ore 
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to  have  the  benefit  of  the  bond,  but  it  could  not  be  designed  as  a  security  for  borrowing 
money,  because  the  pavment  depended  on  a  fact  which  might  never  happen,  and  this 
appears  from  his  own  tetters ;  and  being  asked  if  the  bonds  were  given  to  raise  money 
OD,  he  denud  it,  and  said  they  were  given  for  a  purpose  not  fit  to  be  mentioned,  but 
irhich  they  very  well  knew,  and  that  the  last  bond  was  given  in  consideration  of  his 
ddiveringupthe  others,  and  giving  his  evidence,  and  he  has  disposed  of  this  bond  by  his 
mil,  as  part  of  his  estate.  As  to  uie  irregularity,  Mr.  Philips  ought  to  have  attended 
tho  examiner  abne,  or  the  examiner  him,  and  the  ^^intiff  ought  not  to  have  been  in 
tbo  room  during  the  examination ;  and  sjb  this  is  a  bill  purely  to  perpetuate  testimony, 
it  is  proper  for  us  to  apply  to  your  lordship  in  this  manner  to  auppresB  these  depositions, 
and  all  Utese  &cts  we  have  made  out  by  our  affidavits. 

The  affidavits  of  the  plaintiff,  and  of  those  that  were  sworn  far  her,  were  to  this 
purpose. 

Mrs.  Hosier  swore  that  she  was  acquainted  with  Mr.  Philips  several  years,  and  that 
they  went  to  school  together  at  Skrew^ntry,  and  that  knowing  how  she  was  strait- 
ened for  money,  he  proposed,  and  did  raise  her  several  small  simu  by  [3241  assignment 
of  the  bonds ;  and  others  swore,  that  PhUi  ps  had  endeavoured  to  borrow  money  of  them 
on  these  bonds,  for  the  plainti&  use,  as  he  told  them,  and  she  denied  the  bonds  were 
j^ven  him  as  a  reward  or  on  any  other  occasion,  only  to  raise  £1(K)  for  himself,  m  r-ase 
be  shoold  be  arrested  going  to  the  trial,  and  that  bong  told  the  subpoena  was  a  suffi- 
drat  aeourity,  he  promised  to  driver  them  up ;  that  Mary  Thompson  told  her,  she  or 
Mr.  Hart  should  never  see  Mr.  Philit^  to  serve  him  with  a  subposna,  unless  they  gave 
him  the  bond  of  £1000,  that  she  would  endeavour  to  persuade  her  aunt  to  advance  the 
money,  and  that  she  might  be  prevailed  upon  to  leave  her  that  bond and  that  she 
believed  Mary  Thompson  Kept  him  out  of  the  way  for  this  purpose,  and  that  Mr.  Philips 
was  so  sensible  of  it,  that  he  promised  after  the  trial  to  deliver  up  this  bond  ;  that  this 
objection  to  the  bond  was  ma^  at  tJie  trial  and  over-ruled,  and  Mr.  PhUipsw&a  examined, 
afid  swore,  that  the  Vice-AdmirfJ  owned  the  plaintifiE  and  Mrs.  Hart  for  his  wife  and 
daughter,  that  they  never  heard  Philips  make  any  such  declarations,  but  that  he  always 
■aid  he  had  sworn  the  truth  and  wished  the  plaintiff  and  Mrs.  Hart  might  bng  enjoy 
the  estate ;  that  she  gave  the  note  for  £50  because  Mary  Thompson  said  she  had  pledged 
the  bond  for  that  sum,  and  that  she  gave  the  last  bond  for  fear  her  bail  should  surrerioer 
ber  up,  and  that  Mtury  Thompson  has  often  promised  to  deliver  up  the  bond,  or  to  raise 
ber  money  on  it ;  that  she  brought  this  bill  to  perpetuate  the  testimony  of  Mr.  Philips, 
because  he  designed  to  teach  school  in  Ireland,  and  that  she  maintained  him, 
to  Wp  him  in  London  'till  he  was  examined,  but  denied  thatr  there  was  any  contract 
for  that  purpose  or  any  allowance,  that  she  lent  him  ten  guineas  to  pay  for  his  lodging, 
but  denied  that  he  refused  to  be  examined  'till  she  did,  but  put  off  his  examination 
'tiQ  the  next  day,  that  he  might  have  clean  linen  :  She  denied  that  she  had  any  such 
discourse  with  Philips,  or  Mary  Thompson,  relating  to  the  cause,  or  with  the  examiner, 
or  that  he  made  her  such  answer,  that  they  went  up  to  give  Mr.  Philips  wine  because 
be  was  faint  (but  it  was  sworn  on  the  other  side  that  the  wine  was  in  the  room,  and 

S'ven  him  before  the  examination),  that  the  plaintiff  had  been  often  heard  to  say,  that 
'ary  Thompwn  had  twice  cheated  her,  and  that  she  had  ^tven  instructions  for  a  bill 
to  be  filed  against  her  to  deliver  up  the  bond,  that  Philips  said  he  knew  Admiral  Hosier 
twenty  years,  that  he  always  spoke  in  the  plaintiff's  favour,  and  declared  in  his  last 
ilbie8B,that  hewas  glad  he  had  done  her  justice,  and  that  she  had  a  great  many  enemies  ; 
and  that  the  plaintiff  pressing  him  for  the  bond,  he  bid  her  be  easy,  and  said,  By  the  living 
God  you  ahall  have  it :  l^at  the  Admiral  owned  that  the  plaintiff  was  his  wifo,  and  Mrs. 
Bart  his  daughter. 

[325]  Mr.  Beyndds,  the  examining  clerk  (whose  affidavit  was  also  read),  being 
enmined  vitxi  voce,  declared,  that  Mr.  Philips  was  very  willing  to  be  examined,  though 
he  was  very  sick  and  weak  in  bed,  that  growing  faint,  he  desired  somebody  might  be 
called  up  to  give  him  wine,  that  upon  knoddng,  the  plaintiff  came  up.  and  gave 
him  some,  and  then  went  out,  and  that  she  did  not  prompt  him,  or  complain  that  he 
had  lost  his  memory,  and  that  he  did  not  examine  him  while  any  body  was  present ; 
that  (me  of  the  interrt^tories  being  of  the  plaintiff's  family,  Mr.  Philip  said,  he  had 
ftffgot  where  her  father  lived  in  'Wales,  and  desired  the  plaintiff  might  be  called  up. 
and  when  she  came,  she  informed  him,  that  Mr.  Philips  at  first  swore  he  knew  the 
Admiral  but  five  years,  but  that  when  he  read  his  depositions  over  to  him,  he  said  he 
mistook,  he  knew  him  seventeen  years,  that  he  signed  the  depositions,  imd  said  they 
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were  true,  that  Mary  Thompson  met  him  as  he  came  down,  and  aeked  him  if  Mr.  PhUipt 
had  done  Mrs.  Hosier  justice,  and  he  told  her  he  hoped  he  had. 

Afr.  Attorney  Gewral  for  the  defmdants.  Hart  tmd  hU  wife.  It  Till  be  of  the 
utmost  ill  consequence  to  us  to  suppress  thie  depositionB  of  bo  material  a  witoess  after 
his  death,  for  our  evidence  of  what  He  swore  on  the  trial,  must  be  very  uncertain.  U  a 
witness  concerned  in  interest  is  examined,  his  depositions  axe  not  of  course  to  be  sup- 
pressed, but  it  is  an  objection  at  the  hearing  of  the  cause,  against  their  being  read, 
as  it  would  take  ofi  his  evidence  at  a  trial,  and  so  as  to  what  relates  to  his  credit,  and  it 
is  the  practice  of  the  Court  to  exhibit  articles  to  the  credit  of  a  witness,  but  it  will  depend 
on  the  evidence,  when  the  cause  is  heard,  whether  the  deposttions  shall  be  suppreesed 
or  not,  and  this  is  a  bill  for  relief,  as  well  as  to  perpetuate  testimony,  and  what  tbey 
have  sworn,  they  may  give  in  evidence  on  a  new  trial,  snd  may  encounter  the  evidence 
of  Mr.  Philips  by  these  witnesses,  as  they  did  at  the  former  trial.  So  then  the  question 
will  turn  on  the  irregularity  of  the  exMninataon,  the  witness  was  sick  in  bed,  and  during 
a  long  examination  grew  ffunt,  and  desires  some  wine,  the  examiner  knocks,  and  the 
phuntiS  and  another  come  up,  and  give  him  wine,  aiui  then  go  down  again,  and  the 
examiner  goes  on  ;  this  is  not  a  sufncirait  foundation  to  suppress  the  depositions,  if  a 
witness  is  examined  at  the  office,  nobody  is  suffered  to  be  present,  but  in  tbe  course 
of  a  long  examination  if  the  witness  is  tired,  they  let  him  go  out  of  the  office,  and  it  is 
often  impossible  to  do  otherwise,  for  an  examination  sometimes  holds  two  or  three 
days,  and  then  the  witness  may  see  whom  he  pleases,  and  if  a  witness  in  the  course  of 
his  examination  wants  relief,  it  is  no  fault  in  the  examiner  to  call  for  it,  and  though  it 
happened  that  the  plaintiff  was  one  [326]  of  the  persons  who  came  up,  that  is  no  reason 
to  set  aside  the  depositions,  if  she  said  nothing  to  prompt  him,  and  the  examination 
stopped  while  she  was  present ;  afterwards  ciie  witness  could  not  recollect  the  name 
of  a  place,  and  the  plaintiff  informs  him,  sure  this  is  not  a  good  cause  to  suppress  the 
whole  deposition  when  it  has  no  influence  on  the  material  part  of  it,  and  it  would  be 
hard  that  Mr.  Hart  and  his  wife,  who  are  most  concerned  in  interest  should  lose  the 
benefit  of  all  the  depositions,  when  the  witness  might  have  gone  out  on  pretended 
business,  and  asked  that  or  any  other  question. 

Mr.  Yemey  for  the  defendant.  Baker.  Our  objections  are  not  only  to  the  credit 
of  Mr.  PhUips,  but  to  his  competency,  and,  if  what  is  sworn  against  him.  was  proved 
at  a  trial  against  a  witness,  the  Court  would  not  suffer  him  to  be  examined  ;  and  tnough 
here  his  examination  is  first  taken,  our  affidavits  are  not  only  sufficient  to  diacredit 
his  depositions,  when  they  come  to  be  read  at  the  hearing,  but  to  hinder  them  from 
being  read,  and  to  have' them  suppressed. 

Master  of  tks  Rolls.  These  deposiHons  ought  to  be  suppressed  for  irregidarity. 
A  witness  under  examination  at  the  office  may  go  abroad,  from  the  necrssity  of  the 
thing,  and  though  this  is  a  sreat  inconvenience,  it  is  impossible  to  remedy  it  without 
depriving  the  witnesses  of  their  liberty,  and  confining  thera  'till  their  examinntion 
is  over,  but  here  the  witness  is  not  dismissed,  but  the  plaintif!  is  suftered  to  instruct 
him,  which  is  a  gross  irregularity,  and  owned  by  the  examiner  himself  :  If  a  witness 
is  uncertain,  or  at  a  loss,  as  to  any  question,  the  examiner  ought  to  take  it  down 
that  he  is  so,  and  not  suffer  him  to  inquire  of  the  party  concerned,  and  it  is  of  no 
consequence  whether  the  question  the  witness  asked  the  plaintii!  was  a  material  ques- 
tion or  not ;  for  if  it  should  once  be  allowed  that  an  examiner  might  sufier  a  witness 
to  inform  himself  in  an  immaterial  point,  it  would  raise  endless  disputes  what  was  so  ; 
but  there  must  be  a  ^nenl  rule  in  all  cases ;  for  as  the  justice  of  the  Court  depends 
on  these  paper  depositions,  great  strictness  ought  to  be  ol^erved  in  the  taking  them  : 
So  if  he  was  examined  in  the  office,  the  examiner  ought  not  to  let  him  go  abroad  for 
information,  or  break  oS  in  the  middle  of  an  interrogatory,  but  keep  him  'till  he  has 
finished  his  examination  to  that  interrogatory,  and  therefore  long  interrogatories 
are  in  themselves  an  irregularity.  What  the  examiner  has  sworn,  gives  great  weight 
to  what  is  sworn  against  him  :  Mary  Thompson  says  that  when  the  plaintifE  came  down, 
she  complained  that  Mr.  Philips  had  lost  his  memory,  and  that  he  had  sworn  he  knew 
the  Admiral  [32^  only  five  years,  and  the  examiner  owns  he  first  swore  so,  and  then 
he  is  no  witness  to  the  marriage,  which  was  several  years  before ;  and  this  shalns  the 
credit  of  the  examiner,  and  confirms  thdr  affidavits ;  and  this  examination  was  not 
only  irregular,  but  procured  by  the  practice  of  the  plaintiff,  and  is  a  very  foul  examina- 
tion, the  examiner  knew  the  plaintiff  had  been  once  at  her  lodgings,  and  entertained 
by  her,  and  she  was  in  the  house  at  the  time  of  the  examination;  and  truly  the  depoei- 
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tiona  of  such  a  man  as  Mr.  Philips  appears  to  be  from  these  affidavits,  is  not  worth 
proderring,  and  makes  vay  for  the  belief  of  what  they  have  sworn,  and  is  confirmed 
by  the  defeasance,  for  when  the  plaintifE  had  got  administration  committed  to  her, 
she  had  carried  her  poinL ;  so  here  is  a  foul  practice  and  irregularity  in  obtaining  this 
evidenoe,  aad  as  Mr.  Philips  w&a  examined  at  tiie  trial,  by  fsodudng  the  record,  they 
may  swear  to  the  evidmce  be  gave. 

X  refer  to  his  lordship  what  punishment  the  examiner  shall  su&r,  who  1  think 
ought  not  to  be  trusted  Cor  the  futtire  in  the  ofiBce. 

Lord  ChaneeUor.  I  agree  with  his  Honour  the  Master  of  the  BoUs,  this  is  a  bill  to 
perpetuate  the  testimony  of  the  plaintiff's  witnesses  of  her  marriage,  Mr.  PhUips  is 
her  witness  only,  and  the  question  is.  Whether  his  depositioDs  ou^t  to  be  suppie^ed  1 
At  a  trial  at  law,  as  Mr.  Vemey  observes,  if  a  witness  is  proved  to  be  corrupted,  he  is 
not  suffered  to  give  evidence :  here  indeed  he  is  first  examined,  and  the  question  is. 
Whether  the  depositions  of  an  incompetent  or  corrupt  witness  shall  stand  on  the  records 
of  this  Court,  when  the  parties  are  perhaps  dead  who  could  prove  the  corruption,  and 
which  were  taken  in  a  foul  and  irr^;ular  manner ;  the  clerk  knew  the  plaintiU,  and 
she  was  in  the  bouse  when  he  came  to  exunine,  some  have  sworn  that  the  wine  and 
ttble  stood  in  the  room  when  the  examiner  went  up ;  the  examiner  knocked,  upon  the 
witness  growing  &int,  and  Mrs.  Thompson  came  up,  and  Philips  asked  her  for  Mrs. 
Hosier,  and  Mis.  Thompson  called  her  to  him,  she  swears  Ae  examiner  bid  her,  and 
that  she  heard  Mrs.  Hosier  say  to  Mr.  PhUips,  Sure  your  memory  is  very  bad,  when  you 
say  you  knew  the  Admiral  only  five  years,  and  others  swear,  Mrs.  Thompson  told  them 
.Urs.  Hosier  was  above  refreshing  his  memory,  and  this  is  confirmed  by  the  examiner ; 
the  witness  pauses  a  second  time,  and  then  Mrs.  Hosier  is  called  up  again  :  Can  there 
be  a  greater  misdemeanor  than  to  let  the  party  come  up  to  instruct  the  evidence  'i 
therefore  these  depositions  must  be  set  aside,  the  examining  clerk  committed,  and 
dischaz;ged  for  unfair  and  irregular  fnractice,  ami  the  pluntiff  must  pay  the  costs  of  this 
application,  and  of  all  the  affi&vita. 

[328]  Wednesday,  May  the  m  [1730]. 

Case  180.— Anon  YMUS. 
In  Court,  Lord  Chancellor. 

The  creditors  of  a  feme  covert  file  a  bill  after  her  death,  to  be  paid  out  of  a  trust  estate 
for  her  sole  and  separate  use.  The  Court  decreed,  that  all  the  creditors  should  be 
paid  pari  passu,  and  a  mortgage  and  bond  creditor  were  not  to  be  preferred,  because  a 
feme  covert  by  law  could  not  make  a  mortgage,  or  enter  into  a  bond. 

Bun  that  her  executor,  who  was  a  creditor,  might  retain  his  debt,  though  the  estate 
stood  out  in  trust,  but  not  the  trustee.  Ant.  Cas.  78.  Seethe  next  fdlowing  case. 
Ant.  Cas.  61 ;  2  Chan.  Cas.  54. 

Mr.  ^^071  settled  £800  in  trust,  for  the  sole  and  separate  use  of  his  wife,  and  to  be 
at  her  disposal,  by  deed  or  will,  and  he  was  to  be  indemnify'd  from  her  debts ;  the 
wife  made  a  will  and  died,  her  creditors  file  a  bill  against  the  husband,  executor,  and 
trustee,  for  payment  of  their  debts ;  and  the  Lord  CtMnceUor  decreed,  that  the  husband 
should  be  indemnified  out  of  the  assets,  and  all  parties  paid  their  costs ;  in  the  first 
I^ace,  that  the  creditors  should  be  paid  pari  passu,  and  that  her  trustee,  who  was  a 
creditor,  a  mortgagee,  and  a  creditor  by  bond,  should  have  no  preference,  because  a 
feme  covert  by  law  could  not  make  a  mortgage,  or  enter  into  a  bond ;  but  it  was  void, 
and  she  might  plead  Non  est  factum,  but  the  executor,  who  was  »■  creditor,  had  liberty 
to  retun  his  debt,  and  the  expences  of  the  funeral,  and  probate  of  the  will,  though  the 
assetB  were  in  the  hands  of  a  trustee. 

Wednesday,  May  the  \Zth  [1730]. 
Case  181.— Hall  versus  Kendall. 
At  the  mu. 

Mr.  Vfright,  by  articles  previous  to  his  marriage  with  Mary,  one  of  the  defendants, 
coTenanted  to  lay  out  £800  in  iron  works,  and  that  the  profit  and  produce  of  the  trade, 
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in  case  his  wife  surrived  him,  should  go  to  her  for  her  Ufe,  and  after  her  decease  to 
their  children,  in  such  proportion  as  Mr.  Wright  should  appoint,  and  for  want  of 
such  appointment,  share  and  share  alike. 

Mr.  Wright  made  his  will,  and  his  wife  and  two  others  executors,  and  taking  uptm 
him  to  dispose  of  his  whole  real  and  personal  estate,  he  directed  all  his  stock  in  we  iron 
works,  and  all  his  personal  estate  to  oe  soM  for  the  payment  of  his  debts  ;  and  devised 
all  his  real  estate  to  his  executors,  and  their  heirs,  in  trust,  to  pay  to  his  wife  £40  a  year 
for  life  in  lieu  of  the  provision  macto  for  her  by  the  marriage  articles,  and  to  pay  his 
debts.  The  executors  contract  with  the  plaintdfi  for  sale  of  part  ol  the  knas.  and 
agree  he  shall  discount  out  of  the  purchase  money  £400  the  testator  owed  him  by  simple 
contract,  and  afterwards  contract  with  him  for  the  purchase  of  the  rest  of  the  lands, 
and  agree  he  shall  retain  out  of  the  purchase  money  £200  which  Mr.  Wright  owed  by 
bond  to  the  plaintiff's  brother,  whose  representative  the  plaintifE  is,  the  plainufi 
[329]  fil^  his  bill  for  a  specifiok  execution  of  these  articles,  and  the  wife  insiats,  that 
she  is  a  creditor  by  specialty,  and  ought  to  be  preferred  to  the  demwds  of  the  pl^tiJf, 
and  that  if  the  Court  should  estabUsh  these  articles,  they  would  decree  the  executors 
to  commit  a  devastavit,  the  assets  being  deficienc  to  satisfy  all  the  creditoTB ;  and  the 
great  question  is.  Whether  the  money  raised  by  sale  of  the  estate  is  to  be  considered 
as  le^,  or  as  equitable  assets,  in  the  hands  of  the  executors  t 

Master  of  me  RMs.  In  the  case  of  Degg  and  Degg,  where  ui  estate  was  devised 
to  executors  and  their  heirs,  in  trust,  to  sell  for  payment  of  debts,  I  decreed  that  the 
money  raised  by  the  sale  was  not  le^  assets,  uid  the  decree  was  affirmed  on  appeal 
by  the  Earl  of  Macclesfield  :  But  if  an  authority  is  given  to  executors  to  sell  for  pay- 
ment of  debts,  or  if  the  estate  is  devised  to  them  and  their  heirs,  to  sell  to  pay  debts, 
the  money  arising  by  the  sale  is  assets  at  law ;  but  where  the  estate  is  devised  to  them 
in  trust,  calling  them  executors,  It  is  only  considered  as  describing  the  persons  who  are 
to  sell,  and  I  always  strongly  incHne  to  an  equal^  among  creditors  (Cro.  El.  524  (54)). 

Mr.  Attorney  General  for  the  plaintiff.  Ite  executors,  by  the  articles,  expreely 
agree,  that  we  shall  retain  what  is  due  to  us  out  of  the  purdiase  money,  this  retainer 
was  part  of  the  terms  of  our  purchase,  and  the  reason  why  we  gave  so  much  for  the 
estate,  and  the  eocecutors  cannot  take  advantage  of  one  part  of  uie  agreement,  unless 
they  will  perform  the  whole ;  and  Mary  cuinot  defeat  these  articles,  which  she  herself 
entered  into.  Here  is  a  general  and  special  trust  reposed  in  the  executors,  which  they 
may  be  compelled  to  perform  in  this  Court. 

In  the  case  of  Degg  and  Degg,  the  lands  were  devised  to  persons  (who  were  afterwards 
made  executors)  and  their  heirs,  in  trust,  for  payment  of  debts,  the  creditors  by  specialty 
had  received  part  satisfaction  of  their  debts  out  of  the  personal  estate ;  and  they  insisted 
to  be  paid  the  residue,  preferable  to  the  other  creditors,  out  of  the  money  raised  by  sale 
of  the  real  estate,  and  this  brought  on  the  question.  Whether  the  money  was  assets  or 
not  1  and  your  Honour  decreed  they  should  rec^ve  nothing  out  of  this  money*  lill 
the  other  creditors  had  received  as  much  in  proportion  as  they  had  out  of  the  peraonal 
estate,  and  the  reason  of  this  decree  was,  that  by  the  statute  of  fraudulent  devises,  a  devise 
of  lands  is  void  against  a  bond  creditor,  except  the  devise  is  for  payment  of  debts,  so 
this  devise  stood  as  at  common  law,  and  the  descent  being  broke  by  it,  the  bond  creditors 
had  no  lien  on  the  lands,  ^30]  but  could  only  come  into  this  Court  to  have  the  trust 
performed. 

Mr.  Lutwyche  for  the  defendant  Mary.  A  devise  of  lands  to  executors  to  sell,  impKee 
a  trust,  so  I  do  not  see  how  such  a  devise  difiers  from  an  express  devise  in  trust,  i^c., 
and  executors  being  in  all  cases  trustees  by  their  office,  it  is  the  same  thing  whether  the 
trust  to  sell,  is  expressed  or  implied ;  and  a  creditor,  by  taking  a  superior  security, 
depends  upon  his  having  gained  a  preference  to  the  other  creditors.  Here  the  estate 
is  expresly  devised  to  them  by  the  name  of  executors ;  in  the  case  of  Degg  and 
the  estate  was  devised  to  them  by  their  particular  names,  in  trust,  and  in  uie  following 
part  of  the  will  they  were  made  executors,  and  the  Court  therefore  would  not  join 
together  their  office  of  executor  and  trustee ;  and  the  statute  of  fraudulent  devises 
will  m^e  no  alteration  in  this  case,  for  all  devises,  before  the  statute,  brdke  the  descent, 
and  left  nothing  in  the  heir. 

Master  of  the  RMs.  An  executor  or  administrator  is  not  a  trustee  by  his  office, 
for  then  he  would  be  accountable  only  in  a  Court  of  equity,  and  not  at  law  :  This  case 
is  stronger  than  the  case  of  Degg  a.na  Dtgg,  this  is  a  trust  for  a  particular  purpose,  to 
pay  £40  a  year  to  the  wife,  and  she  may  make  her  election,  to  take  hy  the  articles  or 
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the  will,  and  she  chuses  to  etand  by  the  articles,  whereby  she  has  a  speci£ck  Hen  on  the 
stock  for  so  much  as  it  amounts  to  (for  it  was  in  the  contemplation  of  the  parties  that 
the  £800  should  be  invested  in  the  iron  works),  and  let  the  Master  take  an  account  of 
the  real  and  pers<xial  estate,  and  if  there  is  not  enough  to  pay  all  the  debts,  she  must 
be  paid  the  residue  in  equal  proportion  with  the  other  creditors,  and  in  computing 
what  her  pn^ortion  will  amount  to,  an  account  must  be  taken  of  what  is  due  to  her 
for  principal  and  interest,  and  the  plaintifi  cannot  retain,  but  after  the  account  is  taken, 
he  may  consider  whether  he  will  go  on  with  the  artic^  without  retaining ;  for  I  odjuged 
the  money  raised  by  the  sale  of  the  lands  not  to  be  assets  at  law,  and  1  am  sure  there 
are  a  hundred  such  decrees  ;  for  I  think  the  testator  designed  this  a  trust  in  the  execu- 
tors, to  be  performed  under  the  direction  of  this  Court,  and  not  a  legal  interest,  such 
as  the  law  gives  them.  Ant.  Cas.  61 ;  Cas.  78  ;  Cas.  115.  And  a  creditor  by  specialty 
must  be  pud  in  proportion  to  what  his  principal  and  interest  amoimt  to.  Nels.  Fol. 
Eep.  in  Cane.  88.  195,  478  ;  2  Vem.  763,  61,  435,  106,  133.  405,  248  ;  1  Ghan.  Gas. 
32.  248 ;  1  Vem.  101, 63. 482  ;  2  Chan.  Gas.  54 ;  1  Lev.  224 ;  Wentw.  Ofi.  of  Ex.  46, 
50,  73,  74  ;  1  Vern.  69 ;  Stat.  21 H,  8,  ch.  6 ;  Dyer,  234 ;  Swinb.  part  6,  sect  7,  n.  7  ; 
Dyer,  152,  264.) 


[331]  De  Term.  S.  Tbin.  1730,  in  Gur.  aANOKLLAiUi& 

Tuesday,  May  the  26tA  [1730]. 

MOTIONS. 

Case  182.— ANONTHUEb 

At  the  ChanceUar^s  house.  Lord  Chancellor, 

The  order  of  taxation  impowers  the  tfairter  to  examine  the  solicitor  on  personal  mter- 
rogatories,  only  what  money ^he  has  rec^ved,  but  may  move  on  proper  affidavits 
for  the  Master  to  examine  him  to  his  disbursements. 

The  usual  order  was  made,  that  Mr.  Hayvoood,  a  solicitor's  bill,  should  he  rated  b^ 
a  Master,  ax^  he  be  examined  on  interTogat(»ies  what  mon^  he  had  received ;  and  it 
was  DOW  moved,  that  he  should  be  examined  on  interrogatones  what  sums  he  had  paid 
to  counsel,  and  ot^er  persons,  on  affidavit,  of  his  having  chfuged  several  items  which 

the  party  himself  had  disbursed ;  and  the  hyrd  Chancellor  seemed  very  unwilling  to 
break  in  upon  the  usual  course  of  the  Court,  but  made  an  order,  that  the  Master,  in  the 
course  of  the  taxation,  might  if  he  thought  proper,  examine  him  on  oath  to  uiy  items 
omtained  in  the  affidavits,  but  not  to  any  other. 

But  afterwards  on  a  motion  to  the  Master,  of  the  EoUs,  a  general  liberty  was  given 
to  ike  Master  to  examine  him  on  oath ;  and  his  Honour  said,  he  thought  it  very  reason- 
able, he  should  be  obliged  to  clear  up  every  thing  in  tlut  manner. 

[332]  Thursday,  May  tlut  28th  [1730], 

Case  183.— £x  parte  Febrars. 

At  the  Chancellor's  house.  Lord  Chancellor^ 

A  hmatick  having  recovered  his  understanding,  petitioned  for  a  supersedeas  of  the 
anomission,  but  the  Court  only  suspended  it  for  some  months,  to  see  if  he  was 
perfectly  recovered,  because  he  had  often  relapsed,  and  was  found  by  the  inquisition, 
a  lunatick  with  lucid  intervals.  Ant.  Gas.  49  ;  1  Yem.  155. 

Eu-1  Ferrous  petitioned  the  Court,  that  the  inquisition  might  foe  quashed,  the 
coQunisrion  of  lunacy  superseded,  and  that  he  might  have  his  liberty,  being  restored 
to  his  senses  ;  and  he  appeared  personally  in  Court,  with  his  sister  Lady  Betty  Shirley 
the  committee  of  his  person,  and  Dr.  Monroe  his  physician,  who  made  an  affidavit, 
that  the  Earl  was  restored  to  his  senses  for  four  or  five  months  last  past ;  and  being 
examined  likewise  in  Court,  he  declared,  he  believed  there  was  no  danger  of  a  relapse, 
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because  he  was  greatly  afraid  of  running  into  any  excesses,  which  might  bring  on  a 
return  of  his  disorder,  which  physicians  always  looked  upon  as  a  very  good  symptom  ; 
but  this  petition  was  opposed  bv  Mr.  Lawrence  Shirley,  brother  to  the  Earl,  and  the 
committee  of  his  estate,  because  the  inquisition  found  him  a  lunatick  with  lucid  intervals ; 
and  the  surgeon  and  apothecair,  who  formerly  attended  him,  made  affidavit,  that  after 
a  salivation  by  Doctor  Hale,  he  had  enjoyed  his  senses  for  a  longer  time,  and  yet  relaiised ; 
upon  which  me  Doctor  gave  him  over,  as  incurable,  and  that  since  diat  time,  wfaiut  he 
was  under  the  care  of  Doctor  Lev/is,  he  enj(^ed  a  sanity  of  mind  for  several  months 
after  a  violent  fever,  and  yet  his  distemper  returned,  and  therefOTe  his  counsel  humbly 
submitted  to  his  lordship,  whether  it  was  not  more  adviseable  only  to  suspend  the 
commission  till  after  the  fall  of  the  leaf,  to  see  whether  his  recovery  was  perfect  or  not ; 
and  mentioned  the  case  of  Mr.  Vincent,  a  Yorkshire  gentleman,  where  his  lordship 
had  made  the  like  order.  And  the  Lord  Chancellor  made  an  order,  that  the  Earl  should 
have  his  full  liberty,  but  that  the  cassetur  of  the  inquisition,  and  the  supersedeas  of  the 
commission  should  be  suspended  'till  the  first  day  of  petitions  before  Michaelmas  term. 

[333]  M(mday,Junefke\st[mQ\. 

Case  184. — Chambers,  an  infant,  under  the  age  of  twen^-one  years,  by  his  prochein 
amy.  Plaintiff;  John  Chambers  his  father,  and  Elizabeth  his  wife,  and  his 
younger  bromers  and  sisters,  and  the  Earl  of  Exeter,  Defendants, 

In  Court,  Lord  Chancellor. 

Mr.  Solicitor  General  for  the  plaintiff.  William  Chambers,  on  the  marriage  of 
his  son  John,  the  defendant,  with  Elizabeth  Greenuood,  by  articles  bearing  dat«  the 
18th  of  July  1718,  covenanted  to  add  £3000  to  the  portion  of  Elizabeth,  which  was 
£3000,  and  that  the  £6000  should  be  paid  into  the  hands  of  trustees,  to  be  invested  in 
a  purchase  of  lands,  to  the  use  of  J  ohn  for  life,  remainder  to  Elizabeth  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  the  first,  and  every  other 
Bonof  tiiemamageintailmale,remainderto/<Anin£ee,andtwo  termsweretobelimited 
to  trustees,  one  to  raise  £2000  for  the  portions  of  younger  children,  payable  at  twenty- 
one,  or  marriage,  or  £1000  for  the  potion  of  a  yoanges  <duld,  the  ot^er  for  raising  £3000 
for  the  portions  of  daughters,  in  case  there  was  no  issue  male  of  the  marriage,  and  the 
money  was  to  be  put  out  on  Government,  or  other  securities,  at  the  discretion  of 
the  trustees,  'till  a  proper  purchase  could  be  found,  and  the  interest  of  tiie  money 
was  to  go  as  the  profits  of  the  lands  when  purchased,  and  the  father  further 
covenanted,  on  or  before  the  marriage,  to  settle  his  messuage  and  lands  in  Derby, 
to  the  iise  of  himself  for  life  without  impeachment  of  waste,  remainder  as  to  part, 
to  Elizabeth  his  wife  for  life,  remainder  of  the  whole,  to  the  use  of  his  son 
John,  and  the  heirs  male  of  his  body,  remainder  to  himself  in  fee,  the  marria^ 
took  effect  In  1720,  the  money  which  stood  out  in  South  Sea  annuities,  was  sun- 
scribed  by  the  trustees  into  the  South  Sea  Company ;  and  b^  the  loss  of  t^t  year  was 
reduced  to  about  £3000,  which  have  never  been  laid  out  in  a  purchase.  William 
Chambers  having  made  no  settlement,  the  lands  in  Derby,  on  his  death,  descended 
on  the  defendant  John,  who  conveyed  them  to  trustees  and  their  heirs,  to  the  use  of 
himself  and  the  heirs  male  of  his  body,  remainder  to  the  heirs  of  William  in  fee, 
[334]  S'lid  has  since  barred  the  intail  by  a  common  recoven',  and  the  eldest  son  of  John 
filed  this  bill  against  the  trustees,  his  father,  mother,  and  brothers  and  sisters,  to  have 
the  money  laid  out  in  a  purchase  of  lands,  to  be  settled,  pursuant  to  the  articles,  and  the 
younger  children  to  abate  in  proportion  to  the  loss,  and  the  lands  in  Derby  conveyed 
in  strict  settlement.  This  loss  must  not  fall  on  the  trustees,  for  not  only  the  act  of 
Parliament  indemnifies  them,  but  the  articles  also  authorize  thmi  to  place  out  the  money 
as  they  pleased ;  and  therefore  the  justice  of  this  case  is,  that  the  younger  children 
should  abate  in  proportion  with  the  elder  son,  and  as  by  the  artielea  they  were  to  have 
£2000,  which  is  one  third  of  the  whole  money,  and  if  there  was  no  son,  the  daughters 
were  to  have  £3000,  which  is  the  half  of  the  money  ;  so  they  ought  to  have  the  same 
proportion  of  what  is  left,  whereas  if  the  younger  children  are  to  have  the  whole  £2000, 
they  will  have  twice  as  much  as  the  plaintiff.and  theGourtwill  not  put  this  construction 
on  the  articles,  so  contrary  to  the  intention  of  the  parties,  and  therefore  as  we  were 
at  first  intitled  to  two  thirds,  and  they  to  one,  the  loss  ought  to  be  borne  in  that  pro- 
portiooi 
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The  next  (Question  is,  How  the  estate  in  Derby  is  to  be  settled  ?  John  contends, 
that  by  the  articles  he  is  to  be  tenant  in  tail,  and  that  he  settled  the  lands  in  that  manner, 
and  has  since  barred  the  intail  by  a  common  recovery :  If  this  is  the  meaning  of  the 
urticles,  it  is  in  vain  to  pray  a  settlement,  which  he  may  destroy  as  soon  as  it  is  created  ; 
but  this  is  a  reason  w  hy  the  Court  should  not  direct  so  vain  a  settlement,  but  a  strict 
settlrauent  to  be  made,  as  hath  been  done  in  many  cases,  as  in  the  case  of  West  and 
Erisey ;  By  articles  of  marriage,  lands  were  covenanted  to  be  settled  on  Eichard 
Erisey  for  life,  without  impeat^ment  of  waste,  remainder  to  the  heirs  male  of  the 
marriage,  remainder  to  the  heirs  male  of  Richard  Erisey  by  any  other  wife,  remainder 
to  the  neirs  female  of  tiie  marriage,  i£c.,  with  a  power  to  Bidtard  to  make  leases ; 
and  a  setdanent  was  made  in  the  words  of  the  artides :  The  marriu^  took  effect, 
and  Richard  Erisey  suffered  common  recoveries  of  the  lands,  and  sold  great  part  of 
diem,  and  devised  the  remainder,  and  died  without  issue  male,  and  the  issue  female 
of  the  marriage  filed  a  bill  to  have  the  lands  settled  in  strict  settlement,  according  to 
the  intent  of  the  articles,  and  to  have  a  satisfaction  out  of  the  assets  of  Rti^rd  Erisey 
for  the  lands  he  sold :  Tlie  bill  was  dismissed  by  the  Court  of  Exchequer,  December 
the  12th  1720,  but  this  decree  was  reversed  by  the  House  of  Lords,  the  12tb  of 
FAruary  1727,  and  a  decree  was  made  according  to  the  prayer  of  the  bill,  though  the 
settlement  was  made  before  marriage. 

[335]  ^f.  Attorney  General  for  tlie  defendants.  The  council  for  the  plaintiff 
have  produced  an  instance,  where  the  loss  lias  been  decreed  to  fall  on  one  who  has  a 
charge  on  the  inheritance ;  the  chai^  is  certain,  the  value  the  lands  to  be  purchased 
18  uncertain,  and  the  charge  remains  the  same,  whether  the  lands  to  be  purchased 
are  of  more  or  less  value ;  and  the  money  being  to  be  laid  out  in  Ifuids,  is  to  be  con- 
Gtdered  as  a  real  estate,  and  if  the  lands  had  been  purchased  and  fallen  in  value,  yet 
this  certain  pecuniary  charge  must  have  been  raised  :  The  money  at  the  time  of  the 
articles  was  mvested  m  South  Sea  annuities,  which  might  fall  in  value,  yet  the  parties 
have  not  provided  for  an  abatement,  if  such  a  case  happened.  Suppose  the  stock  had 
rose  according  to  the  expectation  of  the  parties,  the  younger  children  would  have  been 
00  gainers  by  the  rise,  but  the  plaintiff  would  have  had  all  the  boiefit:  so  by 
parity  of  reason,  he  ought  to  bear  the  loss,  and  if  the  money  had  been  laid  out  in  lands, 
mines,  escheats,  and  other  casual  profits  would  have  been  his. 

The  general  rule  relating  to  marriage  articles  is,  that  where  lands  are  covenanted 
to  be  settled  in  tail  male,  a  strict  settlement  sliall  be  made,  if  the  intention  of  the  parties 
does  not  appear  to  the  contrary,  because  otherwise  they  shall  be  supposed  to  have 
meant  such  a  settlement ;  but  in  this  case  the  parties  have  declared  theur  intention  to 
thecontrary.  William  Chambers  knew  what  a  strict  settlement  was,  and  has  covenanted 
that  the  lands  to  be  purchased  shall  be  settled  in  that  manner,  but  when  he  further 
covenants  to  settle  his  own  lands,  he  has  used  a  different  form  of  words,  which  plainly 
ahew  his  intention  to  be  different,  and  he  has  limited  different  uses  of  the  same  lands  : 
He  is  made  ezpresly  tenant  for  life,  and  John  tenant  in  tail,  and  this  construction 
of  the  words  is  according  to  law,  and  the  covenant  is  to  settle  on  John  and  the  heirs 
male  of  his  body  general^,  and  not  said  by  his  intended  wife,  and  so  it  is  not  to  be  con- 
sidered as  part  of  the  marriage  contract,  "but  as  a  further  advancement  of  his  son. 

Lord  chancellor.  If  the  younger  children  happen  to  die  before  the  age  of  twenty- 
one  years,  or  marriage,  these  contingent  portions  will  never  become  due.  Suppose 
the  money  had  been  invested  in  a  purcliase,  the  voun^er  children  would  have  had 
on  advantage  of  any  accidmtal  profits,  but  been  only  intilJed  to  the  sum  charged,  and 
in  case  of  a  loss,  would  have  had  no  remedy  against  tlie  heir ;  but  here  the  money 
is  not  yet  laid  out  in  a  purchase,  and  a  deficiency  happens,  by  placing  it  out  in  a  lawful 
[336]  allowed  by  act  of  Parliament,  which  includes  the  consent  of  every  one ; 
and  the  trustees  had  also  the  authority  of  the  parties  to  dispose  of  it  at  their  pleasure ; 
if  any  sain  had  been  made  it  would  have  gone  to  all  the  children  in  proportion,  as  hath 
been  often  adjudged  in  this  Court :  And  now  a  loss  has  happened,  if  the  same  pro- 
portion of  what  rranains  be  givm  to  the  younger  children,  they  have  all  that  was 
dengned  them  :  The  parties  to  the  artides  never  designed  that  th^  should  have  two 
thuds  of  the  money,  but  one  third  only,  and  designed  to  provide  for  all  die  ohildrea ; 
and  therefore  the  defendwts  must  abate  in  proportion  to  tha  loss. 

As  to  t^e  other  question.  Where  a  provision  is  made  for  children  by  marriage 
utides,  the  Court  will  take  care  diat  an  effectual  settlement  is  made  on  them,  but 
tfassa  lands  were  not  designed  as  a  proviskm  for  tiae  (diildren,  but  only  the  lands  to  be 
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settled  in  strict  settlement ;  and  therefore  there  is  no  reason  to  aitw  the  nature  and 
quality  of  t^e  estate,  which  is  expredy  an  estate  in  tail,  and  the  covenant  is  said  to 
be  only  in  con8id«»tion  of  the  marriage,  and  not  of  the  children.  (2  Yem.  670, 
551,  702.) 

Tuesday,  June  0u2d[l  730]. 
Case  185.— HiNTON  wnus  Scx)T,  &  al*. 
Ai  the  RoUs. 

The  husband  in  jmor  circumstances,  and  his  wife  wholly  unprovided  for,  settles  her 
orfdianage  put  in  trust,  for  her  sole  and  s^rate  use.  his  creditors  prior  to  this  assign- 
ment, ahall  not  set  it  adde,  or  have  the  interest  of  the  money  dunn^  his  life,  for  tnia 
is  a  reasonable  settlemmt,  and  su^  as  the  Court  would  have  obliged  the  husband 
to  make,  if  he  had  sued  for  her  orphanage  -paxt  here. 

2  Vem.  270,  302,  17,  61,  64,  68,  67.  190,  493,  501,  626,  659,  760,  707,  671,  401, 
752  ;  1  Vem.  7,  18,  396,  161,408;  1  Chan.  Cas.  41,  271,  189,  225,  307,  181; 
4  Inst.  85,  86,  87 ;  Supjiem.  to  Wentw.  310 ;  2  Chan.  Caa.  73 ;  Co.  Lit.  351. 

Mr.  Eeynoldson  the  def uulant,  married  flie  defendant  Mrs.  Beynoldson,  the  daught«r 
of  Mr.  Scot,  a  freeman  of  London  :  Mr.  Scot  died,  and  the  husband  (who  had  a  oon- 
siderable  portion  with  his  wife  on  the  marriage,  and  had  never  made  any  provision 

for  her)  assigned  over  her  orphanage  part  to  trustees,  for  her  sole  and  separate  use 
during  life,  and  after  her  decease  for  her  children :  The  creditors  of  the  husband  file 
this  bill  against  the  executors  of  Mr.  Scot  the  husband,  wife,  children,  and  trustees, 
to  have  this  money  paid  to  them  as  fraudulently  assigned. 

Master  of  the  lioUs.  I  shall  suppose  the  plaint^  to  be  creditors  prior  to  the  assign- 
ment, though  they  have  not  clearly  proved  it.  The  husband  by  law  is  intitled  to  the 
estate  of  his  wife,  but  if  he  wants  the  aid  of  this  Court  to  recover  it,  he  must  make  a 
provision  for  his  wife,  before  the  Court  will  decree  it  to  be  paid  to  him  ;  and  he  c-^uld 
not  recover  this  chose  in  action  without  a  svbpoma ;  and  at  law,  if  he  sues  for  a  chose  in 
action  in  right  of  his  wife,  he  must  join  her  in  the  action ;  and  if  he  dies  before  he  re- 
duces it  into  possession,  the  action  survives  to  her,  and  the  Court  impoees  terms  oa 
the  husbsjid,  on  [337]  that  principle,  that  he  who  would  have  equity,  must  do 
equity  :  So  there  only  remains  to  be  considered,  whether  the  plaintiffs  are  not  intitled 
to  the  interest  during  the  life  of  the  husband.  The  husband  has  no  tide  to  it,  because 
he  has  assigned  it  for  the  separate  use  of  the  wife,  then  if  I  decree  it  to  the  plaintiffs, 
I  must  break  through  a  settlement  I  think  a  very  reasonable  one,  for  where  the  hus- 
band is  indigent,  and  the  wife  in  a  starving  condition,  the  Court  has  often  obliged 
him  to  settle  the  portion  on  the  wife,  for  her  own  separate  use ;  so  the  bill  must  be 
dismissed 

Wednesdatf,  June  the  3d  [1730]. 

Case  186. — Chester  versus  Chesteb. 

[S.  0.  3  P.  Wms.  56 ;  Mosely,  313.    Commented  on,  Morgan  v.  Sunnan,  1808. 

1  Taunt,  292.] 

In  Court,  Lord  Chancellor ;  Lord  Chief  Justice  Raymond ;  Lord  Chief  Baron 
Reynolds;  Mr.  Justice  Price. 

Mr.  WiUs  for  the  {Jaintiffs,  stated  the  pleadings  as  a  case,  and  then  went  (m  to 
this  effect 

It  is  plain  from  the  words  of  the  clause  in  question,  and  from  the  intention  of  the 
testator,  appearing  out  of  other  parts  of  the  will,  that  these  reversions  do  not  pass. 
(Ant  Cas.  175.) 

Two  rules  are  to  be  observed  in  the  construction  of  wills,  and  both  of  them  are  in 
our  favour  :  One,  that  an  heir  is  not  to  be  disinherited  but  by  plain  words,  the  other, 
that  not  only  tbeparticular  clauseisto  be  considered,  butevery  part  of  the  will  together, 
and  if  the  words  are  doubtful,  they  must  be  explained  by  the  intention. 

These  reversions  do  not  pass  by  the  word  Elsewhere,  the  lands  particularly 
mentioned  are  not  above  £300  a-year,  and  the  reversion  principally  in  question  is  £1 100 
a-year,  and  it  cannot  be  imagined  that  the  testator  would  particularly  describe  Unds 
of  £300  a-year,  and  leave  those  of  such  a  great  value  to  pass  by  so  general  a  word. 
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which  18  rather  a  word  of  course,  like  an  dc.  (6  Co.  39  a),  and  can  serve  only  to  pass 
some  little  quantity  that  belongs  to  the  lands  particularly  set  out,  though  it  should  lie 
out  of  the  three  places,  aa  was  adjudged  in  Sir  Thomas  Littleton's  case,  reported  in 
2  Ventr.  351,  and  in  1  Vern.  3,  and  2  Chan.  Cas.  51,  by  the  name  of  Wynne  versus 
Littleton.  Wynne  being  seized  of  divera  lands  in  fee,  in  the  several  counties  of  Q.  M.  D. 
vithin  the  dominion  olWales ;  and  having  likewise  divers  other  lands  in  oUier  counties 
▼itJun  the  dfmimion  of  Wales,  made  over  to  him  in  mortgage,  which  were  of  more 
vahie  than  the  other  lands ;  he  devises  all  his  lands  in  the  counties  of  G.  M.  D.  and  all 
his  lands  elsewhere,  within  the  dnninion  of  Wales,  to  Sir  John  Wynne  and  his  heirs. 
[338]  It  was  adjudged,  that  the  mortgaged  lands  did  not  pass  by  this  devise,  for  he  could 
not  be  thought  to  mean  to  comprehend  lands  of  so  much  value  under  the  word  Else- 
vkere,  which  is  like  an  <&c.,  and  comes  in  currente  ca^mo  :  so  if  he  had  stopped  at 
the  word  Elseioliere,  it  could  not  be  supposed  he  designed  to  pass  these  reversions. 

But  the  words,  Not  formerly  settled,  which  follow,  explain  his  meaning,  and  shew 
he  designed  these  reversions  should  not  pass,  for  then  he  would  have  used  the  words. 
Not  disposed  of,  which  he  mentions  after,  and  to  say  that  he  only  meant  that  the 
estates  limited  by  the  settlements  should  not  pass,  is  to  say,  that  he  put  in  the  words 
for  no  puipose,  for  those  estates  could  not  pass  if  the  words  were  left  out,  and  I  can 
Snd  no  diserence  between  the  words,  Cands  not  formerly  settle,  and  the  words.  Not 
formerly  comprized  Vn  dtib  setUement :  So  that  this  clause  considered  by  itself,  will 
not  support  the  construction  the  defendant  puts  u]>on  it 

But  our  construction  is  strongly  confirmed  by  the  other  clauses  of  the  will  The 
devise  is,  first,  to  trustees  for  a  hundred  years,  in  aid  of  his  personal  estate,  to  pay  his 
debts,  and  then  to  Sir  John  and  his  heurs ;  but  these  reversions  are  not  proper  for 
payment  of  debte,  and  no  lands  come  to  Sir  John,  but  those  which  first  vested  in  the 
trusteee.  It  is  absurd  to  think  these  reversions  pass  to  the  trustees  as  a  fund  for  the 
payment  of  his  debts,  the  fund  is  very  sufficient  without  them ;  and  if  it  was  not,  these 
reveisions  would  be  useless,  for  the  money  is  to  be  raised  out  of  the  annual  rents  and 
profits,  and  Sir  William  mi^ht  have  barred  the  reversion  of  the  lands  settled  on  him, 
because  he  had  an  intermediate  estate  tail  in  him  (though  he  could  not  bar  his  eldest 
aon),  asid  if  his  lady  had  a  son,  the  reversion  would  be  of  no  value,  the  daughters  too 
had  only  £400  provided  for  thran  by  the  settlement,  and  the  testator,  on  the  marriage 
of  the  defendant,  had  settled  lands  of  £1600  a  year  on'  him. 

His  intention  further  appears  from  that  clause  of  the  will,  by  which  he  devises 
aome  small  portion  of  lands,  as  Bury  Piece  and  Cony  Hills,  to  Sir  William  Chester 
in  fae,  which  come  to  the  plaintifis  by  descent ;  and  no  reason  can  be  given,  why  he 
aliould  devise  these  lands  to  Sir  William,  but  that  they  might  go  with  the  mansion 
house,  Oony  Hills  lying  contiguous  to  it,  and  the  park  ;  and  a  water-house  being  built 
on  Bury  Piece,  to  sup^y  the  house  (which  lay  very  dry)  with  water ;  and  if  his  inten- 
ti(Hi  was  to  unite  these  estates,  it  is  plain  he  did  not  design  to  devise  the  reversions 
from  his  daughters. 

[339]  As  to  the  words,  the  case  of  H^ey  and  Hyley,  3  Mod  228,  is  a  strong  authority 
br  us  (Nov.  13,  Stockwood  versus  Stean).  Hyley  had  issue  WiUiam  his  eldest  son, 
who  haa  issue,  Peter,  Charles,  and  John,  he  devised  £1000  to  his  eldest  son,  and  several 
parcel  of  lands  to  others ;  then  he  gave  to  Peter,  lands  in  tail  male,  to  Johnt  a  mansion- 
Wue  in  tail  male,  and  in  like  manner,  another  house  to  Charles ;  And  all  the  rest, 
and  remaining  part  of  his  estate,  he  devised  to  his  three  grandsons,  equally  to  be 
^vided  amongst  them,  that  only  excepted,  which  he  had  given  to  Peter,  Charles,  and 
John,  and  to  the  heirs  of  their  bodies,  whom  he  made  executors  ;  then  he  devised, 
if  either  of  his  said  executors  died  without  issue,  the  part  of  him  so  dying,  to  the  sur- 
nror  and  survivors,  equally  to  be  divided.  John  died  without  issue,  and  the  question 
was,  Whether  the  reversion  of  his  house  should  be  divided  amongst  his  surviving 
Im^iers  or  descend  to  the  heir,  and  it  was  ad^ud^,  that  the  exception  in  the  will 
did  cunprehend  the  reversion  in  fee,  and  that  it  did  not  pass,  but  that  without  such 
aa  exception  it  had  passed.  In  ^t  case  the  words  are  very  strong ;  All  the  rest, 
and  remaining  part  of  his  estate ;  and  several  estates  being  carved  out  of  the  lands, 
the  levnmon  might  be  said,  an  estate  Not  before  given. 

The  case  of  Willows  and  Lydcot,  3  Mod.  239 ;  Carthew,  50 ;  2  Ventr.  250,  is  very 
different  from  ours.  William  Shelton  seized  in  fee  of  the  messuage  in  question,  and 
of  divers  other  meesuagee  in  the  parish  of  St.  Martin's,  and  other  parishes,  made  his 
*ill,  wd  thereby  devised  his  houses  in  the  other  parishes  to  divers  charitable  uses, 
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and  then  devised  to  Harris  and  Mary  his  wife,  the  messuage  in  question,  for  their 
lives,  and  in  the  following  clause,  the  better  to  enable  his  wife  to  pay  his  l^aciee,  he 
devised  all  his  messuagee,  lands,  tenements,  and  hereditaments  whatsoever  within 
the  kingdom  of  England^  not  ahove  disposed  of,  to  have  and  to  hold,  to  her  and  her 
assigns  tor  eveor,  ana  made  her  executrix,  and  judgment  was  given  in  B.  R  that  the 
revetsion  did  not  pass,  but  was  unanimomly  reversed  in  the  Exchequer  Chamber, 
because  there  were  woidB  in  the  devise  to  the  testator's  wife,  that  would  carry  the 
reversion  of  this  house,  as  an  hereditament  not  disposed  of,  there  the  words  were. 
Not  ahove  disposed  of ;  tho'  the  house  was  settled,  it  was  not  disposed  of,  here  the 
words  are,  Not  before  settled. 

And  tho'  the  case  of  Sir  Litton  Strode  versus  Lad^  Russel,  2  Vem.  621,  seems  to 
be  against  us,  yet,  when  the  reasons  of  that  case  are  considered,  it  makes  greatly  for 
us.  Sir  William  Litton,  by  virtue  of  several  settlements,  being  tenant  in  tail  after 
poBsibiUty  of  issue  extinct  of  some  lands,  remainder  in  fee  to  trustees,  in  trust,  for  him 
and  his  heirs,  and  as  to  some  other  lands,  being  tenant  for  life,  remainder  to  his  first, 
and  every  other  son  in  tail  male,  remainder  to  trustees  in  fee,  [340]  in  trust,  for  the  right 
heirs  of  B.^  whose  heir  he  was,  and  as  to  the  other  lands,  being  tenant  in  tail,  remainder 
to  the  right  heirs  of  his  father ;  the  value  of  which  luids  was  about  £3000  a-year,  and 
being  alw>  seised  of  lands  of  his  own  purehaae,  both  freehold  and  copyhold,  of  about 
£600  a-yeu*,  and  posseesed  of  a  great  personal  estate,  made  his  will,  and  after  a  deviae 
of  part  to  his  wife  for  life,  and  other  legacies,  devised  to  his  nephew  all  his  other  lands, 
tenements,  and  hereditaments,  out  of  settlement,  provided  he  took  upon  him  the  sur- 
name of  Litton,  and  subject  to  raise  £4000  in  case  the  testator  left  a  daughter :  It  was 
adjudged,  that  by  the  words.  Out  of  settlement,  the  whole  family  estate  was  well  devised ; 
there  all  the  estates  tail  ended  in  Sir  William  Litton  the  testator,  but  here  there  are 
several  estates  tail,  intermediate  to  these  reversions,  after  the  death  of  Sir  /oAn  Chester ; 
and  it  appeared  plainly  that  he  intended  Sir  Litton  Strode  should  have  the  whole  estate  : 
The  devise  to  him  is,  on  condition  he  took  upon  him  the  name  of  Litton ;  so  it  could  not 
be  supposed,  that  he  designed  the  greatest  part  of  the  estate  should  go  from  him,  and 
if  he  had  a  daughter,  he  charges  the  estate  with  £4000  for  her,  who  wouki  have  been 
his  heir.  And  tins  charge  plainly  shewed  he  did  not  design  she  should  have  the  estate. 
There  no  lands  of  less  value  were  before  partk;ularly  niunea,  and  he  devised  in  the  former 
part  of  his  will,  to  his  wife,  part  of  the  settled  lands  by  name ;  which  shewed  he  thought 
he  had  a  power  to  devise  them  ;  and  it  is  said  in  that  case,  if  the  reversions  descended, 
some  of  them  would  go  to  the  testator's  sister  of  the  half  blood,  whom  he  could  not  be 
supplied  so  much  to  favour  as  his  nephew  of  the  whole  blood,  whom  he  designed  to 
keep  up  his  name.  In  our  case  it  plainly  appears  by  other  parts  of  the  will,  that  he 
intended  these  reversions  should  descend,  and  there  are  no  words  to  shew  his  intention 
that  they  should  pass. 

Mr.  Vemey.  The  plaintifh  are  the  six  daughters  and  heirs  at  law  of  the  eldest  son 
of  the  testator,  and  have  but  £700  a-piece  out  of  an  estate  near  £4000  a  year,  and  it 
is  proper  to  consider  the  cirounutances  of  the  family,  for  the  question  is  not.  Whether 
these  reversions  can  possibly  pass  by  the  words,  but  whether,  alter  a  view  of  all  circum- 
stuices,  we  can  suppose  that  the  testator  intended  to  give  them  away  from  the  eldest 
branch  of  the  family. 

The  devise  is  not  of  all  his  lands,  which  would  have  been  strong  words  against  us, 
but  in  three  particular  parishes,  and  he  would  not  have  used  these  words,  if  he  had 
designed  to  pass  all  his  lands,  and  part  only  of  the  settled  lands  lie  in  these  three  places. 

[341]  Then  the  devise  of  these  reversions  must  be  by  the  word,  Elsewhere,  but  that 
word,  though  it  is  not  always  rejected,  yet  it  often  is,  and  if  we  can  shew  the  testator 
meant  something  else  by  it,  the  reversions  shall  not  pass.  Mr.  Vernon  says,  the  reason 
of  the  decree,  in  Winne  and  Litlelon's  case  was,  because  lands  of  greater  value  could 
not  pass  by  the  word  Elsewhere,  and  in  the  case  of  Green  versus  Armstead,  Hob.  65, 
the  use  of  the  word  is  shewn,  and  that  it  is  often  put  in,  for  fear  the  particuhir  descrip- 
tion shoukl  not  be  satisfactory  and  full. 

It  is  plain  from  the  next  words  Not  by  him  formerly  settled,  that  he  did  not  design 
to  disturb  the  uses  of  the  settlements,  part  of  the  settled  lands  lay  in  LiddesUm,  one 
of  the  places  particularly  nam^,  and  these  words  shew  a  recollection  in  the  testator, 
and  a  design  that  they  should  not  pass,  for  unless  by  these  words  he  designed  to  exclude 
i.he  lands,  they  can  have  no  meaning  put  on  them,  the  estates  that  were  settled  he  could 
not  pass,  so  unless  they  exclude  the  reversions,  they  are  vain  and  nugatory.  The  word 
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SeitUmenl  has  two  senses ;  strict  settlement,  over  which  the  party  has  no  power,  and 
a  settlement  in  fee  or  tail,  over  which  he  has ;  and  the  word  settled,  in  this  caae,  must 
be  taken  in  that  sense  that  will  favour  the  heir,  so  these  reversions  may  be  said  to  be 
settled,  though  the  testator  had  a  power  over  them,  and  if  he  had  been  asked  the  ques- 
tUm,  he  would  have  said  the  whole  inheritance  was  settled,  for  these  reversions  were 
not  left  in  him,  but  the  whole  estate  was  granted  to  trustees.  In  the  case  of  Sir  Lilton 
Strode  versus  Lady  Rusxl,  the  testator  nad  no  son,  and  he  was  making  an  heir  in 
his  room,  so  the  devisee  being  hceres  factvXt  was  intitled  to  all  the  privileges  and  ad- 
rantages  of  an  hor  at  law ;  and  since  his  intention  plainly  appeared  to  give  him  all 
he  could,  it  was  reasonable  to  decree  him  the  reveisions,  if  they  could  possibly  pass 
by  the  words.  In  the  case  of  Willows  and  Lydcot,  the  devise  was  not  of  all  his  lands 
in  three  particular  places,  and  elsewhere,  but  of  all  his  lands,  <^c.,  so  there  was  no  reason 
to  except  one  estate  more  than  another.  The  case  of  Hyley  and  HyUy,  is  an  authority 
in  point  for  us,  and  the  words  of  that  devise  were  stronger  against  the  heir  than  of  this. 
The  words,  All  the  rest  and  remaining  part  of  my  estate,  would  certainly  comprehend 
the  reversion,  That  only  excepted  whim  he  had  given  to  Peter,  Charles,  and  John,  and 
the  heirs  of  their  bodies,  why  ne  had  not  given  them  the  reversions  in  fee. 

Here  the  testator  devises  the  furniture  of  his  house  at  Chigley,  to  the  defendant 
for  life,  and  after  his  decease  to  his  son,  but  the  furniture  of  his  house  at  L^Meatotk  and 
the  water-house,  to  his  son  William^  and  his  heirs,  to  make  the  house  commodious 
to  them,  which  plainly  shews  he  had  a  respect  to  the  settlements  he  had  made,  and  that 
he  designed  these  should  ^42]  go,  as  the  reversionB  stood  limited.  I  own  the  general 
words  of  the  will  may  carry  the  reversions,  but  the  question  is,  whether  the  intention 
of  the  testator  does  not  appear  to  the  contrary. 

Mr.  Serjeant  Eyre.  Lickleston  park,  which  was  in  settlement,  lies  in  one  of  the 
three  places  mentioned,  and  the  woras,  Not  formerly  settled,  were  put  in,  to  distinguish 
the  lands  settled  from  those  that  were  not  settled,  and  the  greatest  part  of  the  lands  in 
settlement  are  not  mentioned  by  the  testator,  because  he  did  not  design  to  pass  them, 
and  these  reversions  may  be  said  to  be  s^tled,  because  they  go  accorc^g  to  the  settle- 
ments, and  are  influenced  by  them,  and  hable  to  be  defeated  by  the  tenants  in  tail 
By  a  devise  of  all  my  lands,  leases  and  mortga^  will  not  pass,  and  if  the  Court  makes 
this  distinction,  where  the  testator  has  made  none,  how  much  more  will  it  take  notice 
of  what  the  testator  himself  has  taken  care  to  distinguish.  In  the  case  of  Hyley  and 
fiyley,  the  revei'sion  did  not  pass :  The  words.  Not  formerly  settled,  are  as  much  an 
exception,  as  the  words,  That  only  excepted,  for  no  certain  words  are  necessary  to  make 
an  exception,  and  no  sense  can  be  made  of  these  words,  but  by  way  of  exception. 

Mr.  Peere  Williams.  An  exception  is  to  exclude  what  would  otherwise  be  com- 
prehended, but  if  the  words,  not  formerly  settled,  were  left  out,  the  estates  settled  would 
not  pass,  therefore  the  words  must  be  put  in,  to  exclude  the  revenions.  By  the  words. 
Formerly  settled,  the  reversions  would  pass,  and  it  is  nonsense  to  Bay,  not  formerly 
iTttUd,  and  formerly  settled  have  the  same  meaning ;  and  the  counsel  for  the  defendant 
can  qvuOa  no  case,  where,  by  a  devise  of  all  my  lands  not  by  me  formerly  settled,  if  an 
estate  tail  stood  out  in  a  third  person,  the  reversion  passed  :  The  testator  is  not  supposed 
to  be  at  the  trouble  to  devise  what  is  of  no  value,  aad  what  can  be  so  soon  destrc^red 
by  the  tenuit  in  tail  By  this  devise,  he  gives  the  lands,  the  thin^  he  had  not  settral ; 
he  does  not  say  the  estates,  or  so  much  of  them  as  he  had  not  s^ed.  The  word  Else- 
u^re  might  be  put  in  by  the  scrivener,  but  the  subsequent  words  must  be  inserted 
by  the  express  direction  of  the  testator,  and  doubtful  words  are  to  have  the  most  kind 
construction  put  on  them  in  favour  of  the  heir,  for  which  reason,  /  give  aU  to  my  mriher, 
was  adjudged  a  devise  only  of  the  personal  estate.    1  Lev.  130. 

Mr.  Attorney  General  for  the  defendant.  In  1716,  Sir  William  Chester  was  married, 
and  in  1725,  Sir  John  Chester  niade  his  will,  and  though  Sir  WUliam  had  several 
^43]  children,  he  had  no  son,  but  his  brother  the  defendant  had,  and  we  have  proved 
the  ^faer  had  a  great  regard  for  him,  that  there  had  been  a  misundetstanding  between 
him  and  his  son  WiUiam,  and  tlut  he  designed  to  leave  the  defimdant  all  t^  was  in 
his  power. 

1  ahaH  first  consider  the  meaning  of  the  word  Elsewhere,  and  there  is  no  weight 
in  their  objections  on  this  head.  Though  the  testator  had  lands  in  possession  in  the 
three  places  he  has  mentioned,  and  part  of  the  settled  lands  la^  in  one  of  them,  yet  he 
had  no  lands  in  possession  elsewhere.  The  word  Elseuhere  is  the  largest  and  most 
com^jrehensive  the  testator  could  make  use  of,  and  signifies  as  much  as  if  he  had  said. 
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AU  my  lands  whatsoever  and  v^ensoevert  and  though  he  first  says,  AU  his  lands  in 
Lickleston,  M8TSt<Hi,  and  Milbiook,  and  elseiohere,  as  he  ends  with  general  words,  the 
devise  is  as  full  as  if  the  particular  places  were  not  mentioned ;  if,  and  elsev^iere  were 
out,  so  much  of  the  reversion  would  pass  as  he  in  the  three  pariahes,  by  the  words  AU 
my  messuages,  lands,  tenements,  and  hereditaments,  and  by  the  words  And  elsewhere, 
ail  his  reversions  whatsoever  are  devised.  The  foundation  of  the  decree  in  Sir  Thomas 
Littleton's  case  was,  that  the  lands  out  of  A.,  B.,  and  C,  would  not  pass  by  the  word 
Elsewhere,  because  they  were  mortgages,  which  would  not  have  passed  though  they 
had  lain  even  in  A.,  B.,  and  C,  for  a  mortgage  is  an  estate  of  a  different  nature,  but 
Sir  J<^n  had  no  other  lands  to  answer  this  word  Elsewhere  but  these  reveisions,  and 
therefore  they  must  pass  by  it. 

The  next  words  to  be  oonsidered  are  Not  formerly  settled,  which  it  k  sud,  exclude 
all  lands  comprised  in  any  deed  of  settlement  made  by  Sir  John  Chester,  these  reTersioDS 
were  not  properly  settled,  the  same  lands  may  be  considered  as  settled,  and  as  not 
settled.  If  one  conveys  to  A.  for  life,  remainder  U>  B.  in  tail,  remainder  to  himself  in 
fee,  the  estates  for  hfe  and  in  tail  may  be  said  to  be  settled ;  but  the  remainder  in  fee 
is  an  estate  not  settled,  for  it  is  not  a  new  estate  created  by  the  settlement,  but  part  of 
the  ancient  estate  left  in  him. 

These  words  are  idle  and  nugatory,  if  they  are  not  put  in  to  exclude  what  was  in  his 
power ;  for  what  was  settled  out  of  his  power,  would  not  pass  if  they  had  be«i  1^  out. 

This  is  no  objection  in  the  explanation  of  a  will,  they  shew  the  testator's  intention, 
not  to  break  in  upon  any  former  settlement  he  had  made,  and  are  like  those  clauses  in 
a  wiU,  where  the  testator  confirms  a  jointure,  or  a  former  settlement  j  which  shew 
his  intention  to  do  justice,  and  that  everything  should  remain  as  it  was  settled  :  So 
it  is  usual,  in  a  will,  to  devise  expresly  the  personal  estate  for  payment  of  debts ;  and 
[344]  yet  such  a  dause  is  idle,  for  the  estate  is  answerable,  though  it  was  left  out :  And 
this  objection  was  made  in  the  case  of  Sir  LUton  Strode  and  Lady  Russel,  and  had  the 
same  answer  given  to  it. 

That  case  is  an  authority  in  point  for  us,  and  if  there  is  any  difference  between  the 
two  cases,  it  is  in  our  favour.  There  the  words  were,  Out  of  settlement,  here.  Not  formrrly 
settled  ;  in  that  case,  they  say,  the  words  are  part  of  the  devising  clause,  but  here  they 
come  in  by  way  of  exception,  but  there  are  not  express  words  of  exception  in  either 
case,  but  of  qualificatu>n  and  restriction  ;  there  settlement  might  be  said  to  mean  the 
deed,  which  in  common  speech  is  called  the  settlement ;  so  the  words  might  be  said  to 
be  the  same,  as  lands  not  comprized  in  any  deed  of  settlement ;  here  the  words  must 
be  applied  to  the  estates  settled,  and  though  the  reversions  in  that  case  might  be  said 
to  be  comprized  in  the  deed,  the^  cannot  m  this  case  be  said  to  be  estates  settled,  it  is 
said  that  the  words  are  general  in  that  case,  but  that  in  this,  there  are  first,  particular 
words,  and  then  come  sweeping  words ;  but  in  that  case,  all  the  words  might  have 
been  satisfied  with  the  lands  m  possession,  but  in  ours,  Elsewhere  has  nothing  to  answer 
it  but  the  reversions,  and  though  there  the  testator  had  no  son,  but  here  Sir  'William 
Chester  had  several  children,  and  his  wife  was  a  brebding  woman,  yet  there  was  a  possi- 
bility that  Sir  'Williavi  Litton  might  have  a  son,  and  Sir  William  Chester  had  no  son, 
though  he  had  been  married  nine  years,  so  it  was  natural  for  the  father  to  take  care 
that  these  reveisions  should  go  to  the  heir  male.  Here  Sir  John  Chester  disposes  of  the 
levorsions,  not  to  an  heir  he  was  institutmg,  but  to  his  second  son,  who  was  his  heir 
male,  and  was  to  sup^xirt  the  name  and  honour  of  the  family. 

In  the  case  ot  Byley  and  Hyley,  the  testator  devised  AU  the  rest  and  remaining  part 
of  his  estate,  which  comprehends  his  whole  interest,  and  the  exception  extends  only 
to  part  of  his  interest,  to  the  estates  given  to  Peter,  Charles,  and  John,  and  to  the  heirs  <« 
their  bodies  ;  so  the  judgment  in  that  case  seems  to  be  very  jMirticular :  And  in  the 
next  case,  of  Willows  and  Lydcoi,  the  same  Judges  were  of  the  same  opinion,  but  their 
judgment  was  reversed  in  the  Exchequer  Chamber,  by  eight  Judges.  Arfd  in  Alleyn, 
28,  Wheeler  versus  Waldron,  A.  having  a  manor  and  other  lands  in  Somersetshire^ 
devised  the  manor  to  B.  for  six  years,  and  part  of  the  other  lands  to  in  fee,  and  the 
Rest  of  his  lands  in  Somersetshire,  or  elsewhere,  he  gave  to  his  broths,  it  was  adjudged, 
that  the  reversion  of  the  manor  passed  as  well  as  the  lands  not  before  devised.  As  in 
WUlows  and  Lydcot's  case,  the  words.  Not  above  disposed  of,  are  tantamount  to  Not  by 
me  formerly  settled ;  so  the  same  words  are  afterwards  made  use  of  in  this  will,  and 
the  [346]  fJaintifb  must  admit  that  they  are  vain,  for  tlie  general  words  would  not  have 
defeated  any  devise  in  the  former  part  of  the  will,  though  those  words  had  been  omitted 
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Their  next  argument  is  drawn  from  the  purpose  for  which  these  lands  were  given, 
to  apply  the  annual  rents  and  profits,  in  aid  of  nis  personal  estate  for  payment  of  his 
debte :  The  testator  designed  this  as  a  general  comprehensive  clause,  and  the  lands 
in  poesession,  as  an  immediate  fund,  the  others  as  they  dropped  in ;  and  though  such 
reversions  are  not  assets  to  charge  the  heir  on  a  false  plea,  they  are  assets,  cum  acciderunt, 
but  the  payment  of  his  debts  was  not  the  only  motive  of  the  devise.  He  had  two  in- 
ducements to  pay  his  debts,  and  to  pass  them  with  that  charge  to  the  defendant  and 
his  heirs,  who  was  to  keep  up  the  honour  and  name  of  his  family ;  and  the  one  was 
as  preTailing  upon  him  as  the  other,  so  both  his  designs  ought  to  be  taken  into  con- 
sideration, and  the  nature  of  the  trust  will  not  alter  the  legal  estate,  that  passes  by  the 
words.  In  the  case  of  WUlowt  and  Lyda^^  the  devise  is  introduced  with  these  words. 
The  better  to  enable  my  wife  to  pay  my  legacies,  and  the  verdict  found,  that  the  lajads, 
without  the  reversion,  were  sufficient  for  that  purpose,  yet  it  was  adjudged  that  this 
would  not  alter  the  construction  of  t^e  devise,  but  that  the  words  should  be  taken 
in  their  full  sense. 

The  testator  had  it  not  in  his  view  to  devise  Bury  Close,  as  an  easement  and  con- 
venience to  the  estate,  for  he  has  not  devised  it  in  the  same  manner  the  lands  are  settled, 
but  to  Sir  'WiUiam  and  his  heirs,  so  that  he  might  have  disposed  of  it  as  he  pleased. 

The  daughters  complain  they  have  but  £4000  among  them :  The  mother's  portion 
was  but  £3000,  which,  in  marriage  settlemmts,  is  the  usual  provision  for  daughters, 
and  they  have  an  estote  in  fee  of  £200  a  year  descent,  which  was  the  reason  perhaps 
why  the  testator  did  not  increase  their  portions ;  but  whether  they  are  large  or  small, 
the  words  must  be  considered  according  to  their  legal  construction ;  and  since  they 
have  taken  notice  of  the  circumstances  of  the  family,  we  must  remind  them,  that  by 
the  settlement  made  on  the  defendant,  he  has  no  power  to  make  a  jointure  on  a  second 
wife,  or  to  provide  for  the  children  of  the  marriage  ;  so  that  if  these  reversions  do  not 
pass  by  the  will,  if  Sir  John  should  die  without  issue  by  his  first  wife,  though  he  left  a 
»n  by  a  second  wife,  to  whom  the  honour  would  descend,  both  the  estates  would  go 
to  the  dai^hters,  which  we  can  hardly  suppose  the  testator  intended. 

There  is  no  difference  whether  the  reversion  depends  on  an  estate  tail  in  the  testator, 
or  in  a  third  person  ;  in  the  case  [346]  Sir  'WUliam  Idtton,  if  he  had  a  son,  the  estate 
tail  would  have  been  in  him,  and  if  he  had  afterwards  died,  that  would  not  have  altered 
the  oonstruction  of  the  devise. 

Mr.SdieitorGeneTcU.  If  the  testator  had  rested  at  AU  mymessuoffes,  Umds,tenements, 
and  hereditaments,  those  wor^  would  have  carried  the  reversioDs,  but  In  Liddestont 
Marston,  and  Milbrook^  were  added,  they  say,  to  restrain  them,  And  elsewhere  can 
extend  only  to  any  little  parcel  of  lands,  that  Ue  out  of  those  places,  the  testator 
could  not  nave  used  more  comprehensive  words ;  And  elsewheTe  will  take  in  all  his 
lands  out  of  those  three  places,  and  they  cannot  shew  an  authority,  where  the  Court 
has  restrained  the  sense  of  that  word,  fn  Sir  William  Littleton's  case,  the  other  lands 
were  mortgages,  and  redeffluable  too  at  the  time  of  the  devise ;  and  the  testator  had 
other  lands  thjat  lay  oat  of  the  three  counties  to  satisfy  the  words ;  so  that  by  the  devise 
of  all  his  lands,  the  testator  could  not  be  supposed  to  design  to  pass  these  mortgages, 
whiefa  indeed  were  the  luids  of  the  mortg^r,  and  only  the  personal  estate  of  the 
mortgagee ;  and  the  lands  were  chaiged  with  an  annuity  of  £80  a-year,  which  was  not 
a  proper  charge  on  a  mortgage,  which  might  be  redeemed  the  next  day,  and  he  had 
expreely  devised  the  residue  of  his  personal  estate,  so  the  mortgages  were  decreed  to 
belong  to,  the  residuary  legatee.  That  case  therefore  is  no  authority,  to  restrain  the 
sense  of  the  word  Elsewhere  :  But  to  shew  that  the  Court  either  rejected,  or  restrained 
the  sense  of  it,  they  have  quoted  the  case  of  Green  and  Armsteed,  though  the  words 
were  general,  they  restrained  them  indeed  from  taking  in  what  the  testator  had  before 
devised,  but  can  they  produce  any  case  where  the  Court  were  of  opinion,  that  what 
the  party  had  not  before  disposed  of,  would  not  pass  by  those  woros.  So,  according 
to  the  rule  they  have  laid  down,  the  heirs  aX  law  are  disinherited  by  express  words, 
and  b^  a  different  construction,  another  rule  relating  to  wills  would  be  broke,  that  no 
word  n  to  be  rejected,  that  can  have  a  reasonable  meaning  put  on  it. 

formerly  setUed,  the  testator  could  not  use  plainer  words  to  express  his  intention 
to  dispose  of  everytlung  in  his  power ;  but  diey  say,  every  dung  comprized  in  the  settle- 
ment is  settled.  Where  an  estate  for  life,  or  in  tail  of  lands  is  umited,  they  are  settled 
lands,  hut  the  reversion  in  fee  is  not  settled  :  So  since  the  words,  All  my  messuaifeii, 
&c.  take  in  these  reversions,  in  considering  how  these  words  are  qualified,  it  is  necessary 
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to  see  if  these  leveraions  were  formerly  settled,  and  in  conunon  understanding  they  were 
not ;  for  when  people  speak  of  settlements,  they  do  not  mean  what  they  have  settled 

on  themsehea,  but  what  they  have  settled  out  of  their  power,  on  [347]  their  wife,  or 
children,  or  others  :  And  this  further  appears  by  the  words  that  iollow.  Or  hereby 
otherwise  disposed  of,  settled  and  disposed  of^  are  synonimous  terms,  and  shew  his 
intention  not  to  disturb  former  dispositions,  but  to  give  to  his  son,  by  this  general  devise, 
what  he  had  not  before  disposed  of  by  settlement  or  will :  They  say,  in  our  sense,  the 
words  are  nugatory,  in  theirs  restrictive,  but  wills  are  not  to  be  considered  in  that  strict 
manner ;  many  words  are  inserted,  not  out  of  necessity,  but  caution,  they  shew  his  care 
to  confirm  whatever  he  had  before  settled,  though  there  should  be  any  defect  in  the 
conveyance,  and  to  give  away  whatever  he  could,  consistent  with  his  former  settlements 
or  dispositions  by  tJiat  will :  But  in  the  case  of  ^tr  LUton  Strode  versus  Lady  Baud, 
the  same  objection  was  made  to  the  words,  Out  of  settlement,  and  over-ruled ;  and  they 
have  endeavoured  to  distinguish  that  case  from  ours,  because  the  decree  was  affirmed 
in  the  House  of  Lords.  In  that  case  Lord  Trevor  said,  the  words,  OtU  of  settlement, 
were  the  same  as  Not  before  settled,  and  when  Sir  William  Litton  made  his  will,  he  had  a 
prospect  of  a  son,  for  he  made  a  provision  for  her,  in  case  he  should  have  a  daughter ; 
but  they  say,  the  charge  on  the  estate  for  her,  shewed  he  designed  the  reversions  for 
his  nephew:  In  that  case,  lands  of  £600  a  year  passed  without  question,  which  would 
have  answered  the  charge,  tho'  the  reversions  were  not  devised ;  but  the  daughters  in 
this  case  have  £4000  provided  for  them  by  the  settlement,  which  shews  the  parties  to 
it,  at  that  time,  did  not  design  they  should  have  the  estate,  and  the  same  cUspoaition 
might  continue  in  Sir  /oAn  Chester,  when  he  made  his  will,  and  induce  him  to  devise 
the  reversions.  In  the  case  of  Co(de  versus  Garrwrd,  1  Lev.  212  ;  1  Saund.  180  ;  2 
Kebl  206,  207,  224,  Keep  seized  of  SpavtCs  Hall,  settles  part  thereof  on  his  daughter 
for  Ufe,  and  after  he  devises  the  house  to  his  wife  for  a  year  after  his  death,  and  then 
devises,  AU  his  lands  not  settled  or  devised  to  Thomas  Keep,  habendum  to  him  and  his 
heirs.  It  was  adjudged,  that  although  the  devise  is  of  the  lands  not  settled  or  devised, 
and  not  of  the  estate  not  settled  or  devised,  that  the  reversion  would  pass,  although  the 
land  itself  was  settled  and  devised  before,  and  that  the  words  were  to  be  understood 
of  the  residue  of  the  estate.  There  the  objection  might  be  made,  Shfdl  the  words.  Not 
devised  or  settled,  and  Devised  or  settled,  which  are  direct  contrary,  mean  the  same 
thing,  but  the  same  lands  are  both  settled  and  unsettled. 

It  is  objected,  that  these  reversions  shall  not  pass,  because  they  are  an  improper  fund 
for  the  payment  of  debts.   lLeon.180;  Cn>.  El  624  (64) ;  Moor.  341,  Cas.  463,  7*own- 


and  of  other  lands  in  reversion,  upon  an  estate  for  life,  devises,  that  his  executors  shotild 
have  all  his  lands  free  and  customary  in  D,  for  ten  years,  to  perform  his  will,  and  the  will 
of  his  father,  with  the  profits  thereof,  and  that  after  the  ten  years,  his  executors,  or  any 
of  them,  should  sell  them  for  the  payment  of  his  debts,  he  dies,  the  ten  years  expire, 
the  tenant  for  life  dies,  and  the  executors  sell  the  lands,  and  it  was  objected,  that  the 
reversion  of  the  estate  for  life  passed  not,  because  he  had  other  lands  there  to  satisfy 
the  words,  and  it  was  not  his  intent  to  pass  it,  because  there  were  not  any  profits  to  be 
taken  thereby,  but  the  Court  resolved  to  the  contrary.  And  it  is  in  our  case  especially 
a  proper  fund,  where  the  reversions  are  devised  over.  (34  f .  6,  6 ;  2  Anders.  59 ; 
Owen.  155 ;  Moor  341,  CJas.  463 ;  Cro.  El.  159  (49).) 

Their  argument  fuls,  as  to  the  water-house  and  Cony-hills,  unless  they  can  make  out, 
that  Sir  JtOvn  Chester  designed  to  unite  them  to  the  lands  he  had  settled  on  Sir  WiUiam 
Chester,  but  if  he  had,  he  would  have  followed  the  limitations  in  the  settlement,  and  not 
left  them  in  the  power  of  Sir  'William  to  dispose  of.  And  if  he  had  the  same  intention 
as  to  the  goods,  he  would  have  devised  them  in  the  nature  of  ludr  looms,  but  by  this 
devise  they  absolutely  vested  in  Sir  William. 

Mr,  Luticyche.  It  is  an  odd  objection,  that  Elsewhere  is  too  general  a  word,  especially 
in  a  will,  where  it  is  not  usiud  to  name  the  particular  places  that  lands  lie  in,  as  in  a  con- 
veyance, which  first  describes  the  partioular  places,  and  then  makes  use  of  general  words 
beside ;  and  many  estates,  of  much  greater  value  than  these  in  question,  have  passed  by 
such  a  word  in  wills ;  they  have  talked,  that  it  takes  in  a  few  stragUng  parcels  only,  but 
they  have  not  told  us  what  they  are,  and  if  there  was  any  coloiu*  for  it^  uiey  should  have 
set  out  such  a  case  by  their  bill,  imd  if  the  reversions  in  the  places  that  are  named  pass, 
why  should  not  those  that  lie  out  of  them  pass  too  1  He  named  the  three  places  particu- 
larly, because  all  his  lands  in  posseflsion  lay  in  them,  wh«;h  at  that  time  were  of  most 
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Talue,  because  the  TeversionB  might  never  fall  ia.  which  he  therefore  leavea  to  pass  by 
the  general  words,  so  that  though  the  reyersion  that  is  now  fallen  in,  is  £11UU  a  year, 
yet  it  was  to  come  into  possession  after  an  estate  tail,  which  answers  their  objection 
to  the  different  value  of  the  lands,  and  all  the  other  objections  tbey  have  made  were 
raised  in  the  case  of  Sir  Litton  Strode  and  Lady  Russel,  .xnd  answered  by  the  Judges. 
Mr.  Vernon  said  there,  as  Mr.  Williams  does  here,  it  is  odd  that  the  words  SettUdy  and 
Not  settled,  should  have  the  same  meaning  ;  and  Mr.  Justice  Tracy  answered,  that  in 
some  sense  the  same  lands  may  be  said  to  be  in  and  out  of  settlement,  they  may  be 
named  in  the  settlement,  they  may  be  settled  to  some  purposes,  and  yet  the  reversion 
may  remain  in  the  person  who  made  the  settlement,  [348]  for  it  is  the  same  estate, 
and  if  it  descended  to  the  heira  of  the  mother  before  the  settlement,  it  would  have  re- 
mained to  ^em  after,  so  in  this  sense  they  are  out  of  settlement.  It  was  objected  too 
in  that  case,  what  could  the  testator  mean  by  putting  in  the  words.  Out  of  Settlement^ 
but  to  shew  that  he  would  not  have  the  lands  that  were  settled  pass,  Mr.  Justice  Tracy 
said,  he  mentioned  the  words  Out  of  setUement,  to  explain  his  meaning  to  give  away  all 
he  could  dbpoee  of,  and  to  shew  an  honest  intention,  not  to  devise  what  he  had  settled^ 
and  what  he  had  not  a  power  over. 

Though  the  testator  created  the  term  of  one  hundred  years  for  the  payment  of 
his  debts,  it  was  also  in  his  view  to  give  the  lands  to  the  defendant  subject  to  his  debts, 
and  the  words  Yearly  rents  and  profits,  are  of  little  use,  for  he  in  reversion  might  com- 
pel the  trustees  to  mortgage  the  term,  to  pay  the  debts  oS  at  once. 

to  his  intention,  we  may  argue,  as  the  testator  has  expresly  devised  some  lands 
to  iS^ir  WiUiam  and  his  heirs,  so  if  he  had  designed  him  these  reversions,  he  would  have 
devised  them  also  to  him ;  so,  here  these  reversions  pass  to  the  defendant  by  the  words 
of  the  will,  and  it  does  not  appear  to  be  the  intention  of  the  testator  to  defeat  him  of 
them. 

Mt.  Faeakerly.  The  words  are  comprehensive  enough  to  take  in  these  reversions, 
All  my  messuages,  dc,  in  Lickleston,  c^c,  and  elsewhere,  and  they  must  shew  how  the 
following  words  restrain  them.  Not  formerly  settled,  do  not  confine  them,  for  these 
reversions  were  hereditaments  not  formerly  settled,  and  though  part  of  a  man's  interest 
in  lands  is  settled,  it  does  not  follow  from  thence,  that  what  is  not  settled  shall  not  pass. 
2  Vem.  461,  A.  seized  in  fee,  devise*  Blackacre  to  B,  for  life,  and  to  C.  all  his  lands  not 
before  devised  to  be  sold.  By  this  devise,  the  Judges  of  the  common  Fleas  certified,  that 
the  reversion  of  Blackacre  was  well  devised,  and  the  same  sense  here  must  be  put  on 
Not  selUedf  as  was  in  that  case  on  Not  devised.  2  Vem.  660,  A.  devised  a  farm  to  B.  for 
life,  and  after  some  legacies,  devises  all  his  other  personal  estate,  lands,  tenements^  and 
hereditaments,  not  before  devised  to  0.,  the  reversion  of  the  farm  passed  by  the  general 
devise  to  C. :  These  words  they  say,  must  operate  by  way  of  exception ;  they  are  put  in 
by  way  of  caution  :  when  a  man  makes  a  will  he  does  not  look  into  deeds  as  a  purchaser 
does ;  suppose  then  in  a  deed  of  settlement  there  was  a  power  of  revocation,  an  express 
devise  by  will  of  what  was  settled,  would  be  a  revocation  :  So  these  words  might  bo 
inserted  to  shew  that  he  did  not  design  to  disturb  former  settlements,  and  for  fear  of 
ujidoing  any  thing  he  had  done  before  by  not  looking  into  the  settlements.  Elsewhere 
must  be  retained.  [360]  it  is  a  plain  intelUgible  word,  and  exten>is  to  all  places ;  and  why 
should  it  be  reject^,  they  have  not  shewn  how  it  can  operate,  which  is  in  effect  to 
reject  h,  but  we  have  shewed  the  meaning  of  it,  and  the  devise  of  Bury  Close  is  an  argu- 
ment against  the  plaintiffs,  that  Sir  John  Chester  designed  nothing  should  pass  to  Sir 
WiUiam  as  heir,  for  that  would  have  descended  on  him,  if  he  had  not  disposed  of  it  by 
his  will 

Mr.  Justice  Price.  I  shall  examine  the  import  and  signification  of  the  words  of  this 
will 

The  devise  of  All  his  messuages,  lands,  Ac,  plainly  carry  all  the  lands  the  testator 
had  in  possession  and  reversion  ;  for  in  a  will,  a  devise  of  lands  is  a  devise  of  the  estates 
the  testator  has  in  them  ;  so  by  these  words  reversions  pass,  but  then  the  question  ia, 
To  what  reversions  the  clause  extends  ?  In  Lickleston,  &c.,  and  elsewhere.  Wills  being 
often  made  in  time  of  sickness,  people  are  forced  to  use  general  words  :  And  Elsewhere 
is  a  necessary  word  in  wills,  and  signifies  every  where  :  so  all  the  lands  pass  he  had  not 
settled,  then  the  question  ia,  What  lands  were  settled  ^  most  part  of  the  lands  were  in 
strict  settlement,  and  the  reversions  in  himself,  and  it  is  no  repugnancy  to  say,  the  same 
lands  are  settled  and  are  not  settled ;  the  particular  estates  are  settled,  but  not  thn 
reveruons,  and  the  testator's  intention  is  plain  to  raise  his  son  </o/tn,  though  William 
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had  children,  he  had  not  Bona,  but  John  had,  and  if  Sir  William  should  have  a  boy,  he 
was  provided  for  the  settlement,  he  trusts  John  with  the  bulk  of  the  estate,  charged 
with  annuities  to  his  sisters,  and  therefore  we  are  to  take  the  words  in  the  largest  sense 
tliey  will  bear.  Wh^n  a  man  devises  an  estate  in  possession  and  reversion,  for  the  pay- 
ment of  his  debts  by  the  annual  profits,  those  words  might  be  understood,  By  the  rents 
of  the  lands  in  possession.  The  words  All  the  rest  and  residue,  &o.,  not  before  devised, 
not  before  settled,  have  always  been  adjudged  to  take  in  the  reversions,  and  the  case  of 
Wheeler  and  Waidron,  in  Allejfn  28,  is  a  leading  case,  where  the  word  Elsewhere  oained 
the  lands  the  testator  had  every  where.  I  am  gaided  by  the  intention  of  the  testator 
to  think  these  reversions  pass  to  the  defendant  Sir  John. 

Lord  Chief  Baron  Reynolds.  I  am  of  the  same  opinion.  The  case  is  this,  Sir  Jo^n 
the  grand-father  being  seized  in  fee  of  several  lands  in  1716,  on  the  marriage  of  his  son 
WUliam,  he  settles  the  lands  principally  in  question,  in  strict  settlement,  the  reversion 
to  himself  in  fee.  In  1718,  on  the  marriage  of  his  other  son  the  defendant,  he  settles 
other  lands  on  him  in  strict  settlement,  the  reversion  also  to  himself  in  fee.  In  1725 
he  makes  his  will  [351]  ^iid  after  devising  some  lands  not  ccnnprized  in  the  settlement, 
he  devises  in  the  words  in  question.  The  plaintiffs  are  heirs  at  law  of  Sir  WHlianiy  and 
old  Sir  John  Chester,  and  consequently  what  is  not  disposed  of  by  this  will,  descends  to 
them ;  they  say  they  are  intitled  to  the  rern^ions  on  both  settlements,  because  the 
words  of  the  will  does  not  extend  to  them.  It  is  a  reasonable  maxim,  that  an  heir  should 
not  be  disinherited  but  by  plain  words,  for  all  comes  to  him  as  representative  of  his  an- 
cestor ;  and  then,  if  the  words  of  the  will  are  ambiguous,  it  is  justace  he  should  have  it, 
because  there  is  nothing  to  divest  it  out  of  him.  The  question  then  is,  Whether  these 
words  are  ambiguous  %  the  plaintiffs  say,  they  extend  only  to  tbe  lands  out  of  settlement, 
and  that  it  appears'  to  be  the  intention  of  t^e  testator  not  to  devise  these  reversions  from 
two  considerations. 

B^rst,  Because  these  lands  being  given  as  a  fund  for  pajrment  of  debts,  tliese  reversions, 
which  are  distant  and  defeasible  interests,  cannot  be  within  the  intention  oS.  the  testator ; 
but  it  is  most  reasonable  to  suppose  that  he  designed  all  the  lands  in  his  power  for  a 
fund,  and  they  might  fall  in  as  one  has,  and  be  applicable  to  those  purposes,  and  once 
they  might  be  serviceable  to  his  intention,  ^ere  is  no  reason  to  exclude  ihem.. 

Secondly,  They  say  it  appears  to  be  his  intention  not  to  give  these  reversions  to  the 
defendant,  from  the  devise  of  the  two  convenient  pieces  of  land  to  William  and  his 
heirs,  but  no  inference  can  be  drawn  from  thence ;  he  has  not  devised  them  in  the  same 
channel  the  lands  are  settled,  but  has  put  it  in  the  power  of  William  to  defeat  his  own 
sons  of  them. 

But  they  say,  the  veir  words  have  a  restraint  put  on  them,  for  the  lands  formerly 
settled  are  not  to  pass.  I  beg  leave  to  consider  the  word  settlnnent,  where  the  owner 
of  the  fee  carves  several  estates  out  of  the  inheritance,  and  reserves  the  reversion  to 
himself :  The  lands  in  law  are  no  further  settled  than  the  particular  estates  ;  and  the 
reversion  is  looked  on  as  part  of  his  old  dominion,  and  has  all  the  same  incidents,  whether 
thev  are  lands  ex  parte  matema,  or  ol  the  nature  of  gavelkind,  or  borough  English, 
and  in  point  of  law  there  is  no  alteration.  These  reversions  then  are  hereditaments 
not  settled,  and  so  answer  the  very  words,  because  they  are  part  of  his  ancient  in- 
heritance, and  remained  in  him,  and  the  cases  cited  are  in  point.  That  in  Alleyn  is 
the  foundation  of  them  all,  and  the  doctrine  of  that  case  is  carried  further  in  Cook  and 
Garrard.  Syley  and  Hyley  is  an  interruption  to  these  authorities,  and  in  Lydcot  and 
Willows  the  same  judgment  was  given  by  the  same  J  udges.but  reversed  in  the  l^chequer 
Chamber,  and  the  reversal  allowed  for  W  in  the  case  of  Hopewell  and  Addand,  1  Salk. 
239.  So  we  may  venture  to  say,  that  case  is  not  ^623  law,  oeing  contradicted  by  later 
authorities ;  so  rereTsions  will  pass.  But  the  phuntifis  say,  if  they  do  pass,  it  can  tmly 
be  of  the  lands  that  lie  in  the  three  places  particularly  named.  Elsewhere  is  a  veiy 
general  word,  and  very  proper  to  be  made  use  of  in  wills,  because  the  testator  has  not 
time  to  look  over  his  writings,  and  is  of  a  most  extensive  signification ,  and  proper  to  cany 
the  different  interests  of  the  testator,  though  it  cannot  mdeed  defeat  or  destroy  what 
the  testator  evidently  intended  to  devise  before,  as  was  adjudged  in  the  case  or  Green 
and  Armsteed.  But  it  is  asked,  wh^  then  did  the  testator  mention  these  particular 
places  %  It  is  hard  to  say  why  he  did,  but  it  was  not  to  be  ei^tected  that  he  should 
mention  all  the  several  puieea  his  lands  lay  in  ;  and  it  is  not  material  what  was  his  reason, 
because  there  is  nothing  to  limit  the  extent  uf  the  other  word.  And  Mr.  Lulvyyche's 
is  a  good  conjecture.  And  the  case  of  Sir  LUton  Strode  and  Lady  Bussdt  which  was 
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greatly  debated  in  the  Court  o£  Chancery,  and  the  decree  affirmed  in  the  House  of  Lords, 
is  an  additional  weight  to  the  other  cases,  for  though  particular  interests  in  these  lands 
were  settled,  the  reversions  were  never  settled,  and  so  are  lands  not  formerly  settled, 
and  there  is  no  reasonable  difierence  between  that  case  and  ours ;  though  the  ex- 
pressions are  different,  and  though  the  law  would  have  implied  as  much  as  these  words, 
they  are  eiplanatory  of  his  intention,  not  to  innovate  or  break  in  upon  former  settle- 
ments  and  tfevises ;  and  this  objection  was  made  in  the  ease  of  Sir  lAttm  Strode  and  Lady 
Rusadt  and  over-ruled.  And  I  should  be  of  diis  opinion,  if  I  was  nc^  confirmed  by  the 
authority  of  that  case. 

Lord  Chief  Justice  Baymond.  I  agree  in  opinion  with  Mr.  Jtistice  Price,  and  my 
Lord  Chief  Baron,  that  the  reversions  of  the  lands  in  Lickleston,  Marston,  and  MUbrow, 
and  out  of  them,  pass ;  because  the  words  are  very  full  to  carry  all  his  lands  in  possession 
and  reversion  ;  ajidan  imagination  only  tothecontraryconnotdefeat  the  sense  ofthem. 
The  words  AU  his  Tnessuages,  lands,  &c.,  will  certainly  pass  all  his  reveraons ;  th^  tlie 
questicm  must  be,  Whether  the  testator  afterwards  confines  them  to  those  three  places  1 
Elsewhere  is  a  general  intelligible  word,  and  it  is  very  usual  in  wills  to  enumerate  some 
few  places  where  the  lands  are  situate,  and  then  to  make  use  of  general  words  by  wav  of 
precaution,  because  tiie  testator  often  has  not  time  to  look  over  his  writmgs,  as  wnen 
he  makes  a  settlement,  and  therefore  since  it  is  a  comprehensive  word,  and  of  a  known 
plain  sense,  why  should  not  it  have  its  full  operation  f  Sir  William  Littleton's  case  is 
only  that  the  mortgages  did  not  pass,  but  the  lands  the  testator  had  an  absolute  property 
in,and  U  not  an  authority  for  the  plaintiff,  and  they  have  cited  no  other,  and  why  should 
Elsewhere  extend  only  to  little  parcels  of  land,  [353]  ^^r  it  is  not  ti^en  in  its  full  sense, 
it  cannot  carry  even  little  things  lying  out  of  the  particular  places,  though  they  are 
ever  so  contiguous  and  commodious ;  and  there  is  no  reason  why  £1100  a  year  should 
not  pass  by  And  Elsewhere,  if  the  words  will  legally  pass  them. 

Not  formerly  settled,  it  is  said,  exclude  these  reversions,  because  all  the  lands  in  the 
settlements  were  formerly  settled :  These  reversions  vere  not  properly  settled,  it  is 
the  old  use,  and  in  common  parlance  those  lands  only  are  said  to  be  settled  that  are  not 
in  the  power  of  him  who  maHe  the  settlement ;  and  this  meaning  was  put  on  the  words 
in  the  case  of  Sir  Litton  Strode  and  Lady  Bussel.  In  the  case  of  Wheeler  and  Waldron, 
the  rest  of  my  lands  was  adjudged  the  same  as  the  rest  of  my  estate  in  my  lands,  and 
this  is  further  explained  in  the  case  of  Cooh  and  Garrard,  where  the  reversion  passed, 
though  the  lands  were  settled  and  devised,  because  that  was  an  interest  remained  in 
the  testator  undisposed  of,  and  this  was  the  foundation  of  the  decree  in  the  case  of  iS'tr 
Litton  Strode  and  Lady  Bussel. 

As  to  the  objection  that  the  term  was  eiven  for  payment  of  debts,  it  may  be  said, 
that  the  testator  not  only  designed  to  pay  his  debts,  but  to  give  the  estate  to  his  son 
J ohn  and  his  heirs,  and  uie  reversions  might  fall  into  possessicm. 

Though  the  testator  gave  two  small  parcels  of  land  to  his  son  WUliam  and  his  heirs 
which  lay  commodious  to  the  capital  messuage,  yet  he  has  not  united  the  estates,  but 
devised  them  so  that  they  might  go  in  a  different  manner. 

These  words  are  very  plain,  and  the  intention  of  the  testator  must  appear  very 
strong  to  the  contrary,  to  induce  a  Court  to  go  against  the  authority  of  the  cases  of  Cook 
and  Garrard,  and  Sir  Litton  Strode  and  Lady  Bussel. 

Lord  Chancellor.  1  am  of  the  same  opinion  with  my  Lords,  the  Judges,  and  every 
objection  has  been  so  fully  stated  and  answered,  that  if  it  was  not  for  the  sake  of  custom, 
I  should  not  say  any  thing.  I  think  these  reversions  pkunly  pass  by  the  words  of  the 
will  AU  my  lands  will  pass  all  the  interest  the  testator  has  in  freehold  lands,  whether 
in  possession  or  reversion ;  and  where  a  particular  estate  is  devised  by  will,  All  the  rest 
of  my  lands  will  carry  the  reversion.  In  Liddeston,  Marston  and  MUbrook,  [364  and 
Elsewhere,  that  is  in  all  places,  and  in  making  their  wills  men  have  not  time  to  look  over 
their  deeds,  but  make  use  of  general  words  to  supply  that  defect.  It  was  adjudged  in 
Sir  Williorm  Littleton's  case,  that  the  word  Elsewhere  would  not  comprehend  the  land 
in  mortgage,  but  it  would  freehold  lands,  if  the  testator  had  any.  Then  the  question 
is.  If  these  general  words  are  restrained  by  the  following,  Not  by  me  formerly  settled  ; 
for  it  is  objected,  that  these  reversions  were  formerly  settled  by  the  deeds  of  171G  and 
1718.  But  the  meaning  of  the  words  is,  Not  out  of  my  power ;  and  in  a  legal  sense 
they  were  not  settled,  because  the  reversions  in  the  testator  were  his  old  estate  :  If  the 
lands  came  by  the  mother,  they  would  descend  to  the  heir  a  parte  matema,  and  are 
subject  to  the  debts  of  the  ancestor.  And  all  my  lands  ognify,  all  my  estate  in  the  lands ; 
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BO  not  l^e  lands  contained  in  the  aettlements,  but  the  estates  not  in  hupower  are  ex- 
cluded, according  to  the  authority  the  case  of  Cook  and  Garrard.  The  voids,  Not 
lierebif  otherwise  disposed  of,  are  as  nugatory  as  not  before  settled,  but  they  shew  the 
testator's  iutention  that  every  thing  should  remain  fixed,  and  settled  as  it  stood  before 
the  making  his  will,  and  is  like  those  clauses  in  wills  which  confirm  jointures  and 
former  settlements,  though  they  add  no  weight  or  authority  to  them.  And  the  testator 
designed  this  devise  a  beneficial  interest  for  his  son,  as  well  as  for  payment  of  his  debts. 
The  case  of  Sir  Litton  Strode  and  Lady  Russel  is  the  same  with  this.  There  is  no  differ- 
ence between  Out  of  settlement^  and  not  before  settled ;  and  there  is  no  getting  over  so 
solemn  and  settled  a  decree. 

Thursday,  June  the  ith  [1730]. 
MOTIONS. 

Case  187.— Mr.  Nugknt,  commonly  called  Lord  Dklvin,  versus  Danikl  Arthur 
Smyth.  Creagh  versus  Nugent  and  Shttb. 

At  the  Rolls. 

Lord  Delvin  entered  into  a  bond  for  the  payment  of  £400  to  Daniel  Arthur  Smyth, 
a  banker  at  Paris,  which  Smyth  assigned  in  part  satisfaction  of  a  debt  to  Creagh,  who 
resides  in  HollaTid  :  Creagh  put  the  bond  in  suit  in  the  name  of  Smyth,  Lord  Belvin 
pleads  Non  est  factum,  and  the  plaintiff  obtains  a  verdict.  Lord  Delvin  files  a  bill  agunst 
Smyth,  suggesting  that  Smyth  was  more  indebted  to  him  on  account,  than  the  money 
due  on  thebond.  Smyth  takes  out  a  dedimus,  and  the  plaintiff  of  course  obtains  no 
injunction.  [355]  Sometime  after,  the  plaintiff  procures  an  order  to  amend  his  bill, 
and  amends  the  defendant's  copy,  but  not  the  record,  and  lies  by  for  a  twelvemonth, 
upon  which  Creagh  brings  a  bill,  charging  a  collusion  between  Lord  Delvin  and  Smyth, 
who  was  only  his  trustee,  and  that  Lord  Delvin  did  not  make  him  a  party,  though  he 
had  notice  of  the  assignment  to  him.  That  Lord  Delvin  had  been  lately  at  Paris,  and 
desired  Smyth  not  to  put  in  his  answer.  Lord  Delvin  by  his  answer  denies  collusion, 
says  he  does  not  remember  he  spoke  to  Smyth  not  to  answer,  and  admits  he  had  notice 
of  the  asignment ;  and  Creagh  now  moved  to  dissolve  the  injunction  in  the  cause  of 
Lord  Delvin  and  Smyth. 

Master  of  the  Rolls.  Where  a  bill  is  brought  against  the  cesluy  que  trust  and  the 
trustee,  and  the  trustee  will  not  answer,  I  have  often  known  the  injunction  dissolved 
on  the  motion  of  the  cestuy  que  trust :  But  this  is  an  extraordinary  case  to  dissolve 
the  injimction  on  the  motion  of  cestuy  que  trust,  who  is  not  a  party  in  the  cause.  Mr. 
Nugent  enters  into  a  bond  to  Daniel  Arthur  Smyth,  a  foreigner,  out  of  the  reach  of  the 
Court,  who  assigns  it  for  a  valuable  consideration  to  Creagh,  another  foreigner,  of 
which  Mr.  Nugent  had  notice :  An  action  is  brought  on  the  bond,  the  obligor  pleads 
Non  est  factum,  and  the  plaintiff  obtains  a  verdict,  and  then  Mr.  Nugent  brings  a  bill 
against  Smyth,  who  was  only  a  nominal  person  in  point  of  interest,  but  as  he  had  notice 
of  the  assignment,  he  ought  to  have  made  Creagh  a  party.  Mr.  Nugent  obtained  an 
order  to  serve  the  attorney  at  law  with  a  subpoena,  and  the  cestuy  que  trust  entets 
an  appearance  for  Mr.  Smyth,  and  on  taking  out  a  dedimus^  the  plaintiff  of  course 
obtams  an  injunction ;  afterwards  he  procures  an  order  to  amend  his  bill,  and  be 
should  have  proceeded  in  his  cause  with  expedition,  but  has  done  nothing  in  it  since 
July  last  past,  upon  which,  Creagh  having  no  other  means  to  dissolve  this  injunction, 
kept  up  by  the  default  of  his  trustee,  brought  his  bill.  Mr.  Nugent  says,  that  Creagh 
should  have  taken  care  to  have  got  in  the  answer  of  Mr.  Smyth,  his  trustee ;  But  there 
was  no  understanding  between  them,  and  he  could  not  force  him,  and  he  is  iU  collusion 
with  Mr.  Nugent :  And  whereas  Creagh  charges  him  with  having  spoke  to  Smyth  not 
to  answer,  he  denies  it  faintly,  he  does  not  remember  he  did,  and  the  aelays  in  thu  cause 
are  justly  imputed  to  the  plaintiff,  because  he  stopped  the  proceeding  ;  for  when  he 
found  Smyth  did  not  answer,  he  should  have  applied  to  him,  and  desired  him,  and  if 
he  made  any  application  to  him  when  he  was  abroad,  he  should  have  set  it  forth  in  his 
answer :  And  affidavits  have  been  read  on  the  part  of  Mr.  Creagh,  that  Mr.  Nugent  made 
overtures  of  satisfaction,  and  would  have  pud  him  by  instalments. 

[356]  The  difficulty  in  this  case  arises  from  Mr.  Smyth  and  Mr.  Creagh  being 
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foreigners,  and  therefore  if  Mr.  Nug^nf  should  pay  the  money,  and  afterwards  be  relierpd 
on  the  hearing  the  cause,  we  could  not  inforce  a  repayment ;  but  if  foreigners  sue 
here,  it  is  for  the  interest  and  honour  of  the  nation,  they  should  have  justice  done  to 
them  :  And  this  objection  is  answered  by  the  ofTer  the  council  for  Mr.  Creagh  have 
made,  that  Mr.  Creagh  shall  give  security  to  appear  to  the  original  bill,  if  Mr.  Nugent 
will  make  him  a  party,  find  to  abide  the  order  of  the  Court  at  the  hearing,  and  therefore 
let  the  injunction  be  dissolved  on  those  terms. 

If  a  bill  is  brought  for  a  sum  under  ten  pounds,  the  defendant  may  either  demur  to 
the  bill,  or  more  toliave  it  dismiraed,  as  below  the  dignity  of  the  Court.  (Ant.  Cas.  31. )J 


Monday,  Junt  the  Sth  [1730]. 

Case  188. — Robert  Lodkr,  PlavrUiff ;  Seymour  Loder  and  Mary  his  wife,  John 
LoDER  and  Jane  his  wife,  John  Jordan  and  Anne  his  wife,  John  Carne  and 
EuzABETH  his  wife,  the  daughters  of  Charles  Loder  deceased,  Thomas  Whitley 
and  Ralph  his  son,  the  heir  at  law  of  John  Loder,  and  Mary  Loder  relict  and 
executrix  of  Francis  Loder,  the  son  of  Chablbb  Loder,  Defendants. 

At  the  Bolls. 

Jthn  Loder  made  his  will  inUT  al\  in  these  words,  '  I  give  and  devise  all  my  manor 
'  and  rectory  of  Hinton,  &c.,  to  my  son  Charles  Loder,  for  ninety-nine  years,  if  he  shall 
'  so  long  live,  remainder  to  trustees  to  preserve  the  contingent  remainders,  remainder 
'  to  the  first,  and  every  other  son  of  the  body  of  Charles  in  tail  male,  remainder  to  my 
'  son  Francis  for  ninety-nine  years,  if  he  shall  so  long  live,  remainder  to  trustees  to 
'  preserve  the  contingent  remainders,  remainder  to  the  first,  and  every,  other  son  of 
'  Francis  in  tail  male,  remainder  to  my  kinsman  Robert  Loder  and  his  heirs  for  ever, 
'  upon  trust,  that  the  said  Robert  Loder,  his  heirs  and  assigns,  shall  pay  to  all  and  every, 
'  the  daughter  and  daughters  of  my  son  Charles  and  Francis,  and  also  of  my  son  Thomas, 
'  as  an  addition  to  their  portions,  the  sum  of  £5000  [357]  equally  to  be  divided  between 
'  them,  in  case  there  shall  be  more  than  one  :  Provided  also,  that  it  shall  and  may  be 
'  lawful  for  my  son  Charles  and  Francis,  as  they  severally  and  respectively  come  into 
'  possession,  to  charge  and  make  chargeable,  by  lease,  mortga^  or  otherwise,  the  said 
'  premisses,  for  the  answering  or  paying  such  sums  of  money  to  and  for  the  portions  of 

*  their  respective  younger  sons  and  daughter,  and  to  be  paid  at  such  time  and  times 
'  as  they  shall  by  any  deed  or  will  severally  direct  and  appoint,  so  as  the  sums  to  be 

*  appointed  by  Francis  do  not  exceed  £2000,  and  by  Charles  £3000,  and  with  answering 
'  such  sums  for  their  maintenance,  until  their  portions  shall  become  payable,  as  they 
'  the  said  Charles  and  Francis  shall  direct ;  and  for  want  of  such  appointment,  then 
'  I  will  that  the  lands  shall  stand  chargeable  with  the  payment  of  £2000  to  the  younger 
'  children  of  Francis,  and  of  £3000  to  the  younger  children  of  Charles,  with  interest, 
'  tfll  they  become  payable,  and  such  portions  are  to  be  paid  to  the  sons  at  twenty-one, 

*  and  to  the  daughters  at  twenty-one,  or  marriage,  and  if  any  (tie  before  their  portions 
'  shall  become  payable,  then  th«r  portions  shall  go  to  the  surviror,  and  if  all  die,  they 

*  shall  sink  into  the  estate ;  and  in  the  hut  clause  of  his  will,  he  devises  to  his  son  Charles 

*  aSl  the  rest  and  residue  of  his  reid  and  personal  estate  whatsoever  undisposed  of, 
'  whether  in  law  or  equity,  to  him,  his  heirs,  executors,  and  administrators,  for  ever, 
'  in  trust,  for  the  payment  of  his  debts  and  legacies,  and  the  surplus,  if  any,  to  his  own 
'  proper  use  and  benefit. ' 

John  Loder  died,  and  his  sons  Francis  Loder  and  Charles  Loder  are  since  dead 
without  issue  male,  and  Charles  made  no  appointments  for  the  portions  of  his  younger 
children,  and  left  the  four  defendants  his  daughters  and  heirs  at  law,  and  had  two 
sons  living  at  the  death  of  Jt^n  Loder ;  Francis,  who  was  then  the  youngest,  and  Hved 
to  attain  his  age  of  twenty-one  years,  but  before  his  death,  which  happened  in  the  life- 
time of  his  father,  by  the  death  of  his  brother,  became  his  eldest  son,  intermarried 
with  the  defendant  Mary,  whom,  he  made  his  executrix,  and  Thomas  Loder,  the  son  of 
the  testator  died,  leaving  Anns  and  Elisahsth,  his  daughters,  who  both  died  in  the 
life-time  of  Charles  Loder,  Elieabeth  unmuried,  imd  Anns  nuuried  to  the  defendant 
Thmas  Whitley,  who  took  out  administration  to  her. 

Rchert  Loder,  to  whom  the  estate  descended  for  want  of  issue  male  of  Charles  and 
Francis,  filed  a  bill,  to  have  the  rights  [368]  of  the  several  defendants  settled,  that 
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he  might  pa^  the  money  charged  on  the  estate  with  safety,  and  to  have  the  deeds  and 
writings  dehvered  up  to  him ;  and  at  the  heoiing  of  tiie  cause,  June  the  2d,  there 
were  three  questions  m^e. 

The  first  was,  Whether  the  defendant  Thomas  Whitley,  as  representative  of  his 
wife  Anne^  the  daughter  of  Thomas  Loder,  who  died  before  the  estate  came  to  the 
plaintiff,  was  intitled  to  a  share  of  the  £5000,  and  the  Master  of  the  Rolls  adjudged 
that  she  was  not,  and  that  the  £5000  was  to  be  divided  ovly  among  the  dai^^tezs 
who  were  alive  at  the  time  the  remainder  to  the  plaintifi  came  mto  pcsBeaaion. 

The  second  was,  Whether  Mary^  the  wife  and  executrix  of  Francis  Loder,  who  was 
a  yoimger  son  of  Charles  Loder  at  the  death  of  the  teetator,  and  attuned  his  age  of 
twenty-one  years,  though  afterwards  he  was  an  eldest  son,  and  died  in  the  life-time 
of  his  father,  was  intitled  to  a  fifth  part  of  the  £3000,  and  his  Honour  decreed  that  be 
was  not,  because  he  was  the  eldest  son  before  any  appointment  was  made,  and  his 
father  could  not  afterwards  have  made  an  appointment  m  his  favour,  and  the  portions 
given  by  the  will  did  not  vest  till  after  the  death  of  the  father,  for  he  might  mak»  the 
appointments  at  any  time  during  his  life.    (2  Yem.  528,  661.) 

The  third  quesUon  was,  Whether  the  residue  of  the  estate,  after  the  trust  for  raising 
the  portions  was  performed,  belongBd  to  the  defendant  BeUph  Whiiley,  as  heir  at  law 
of  the  testator ;  and  it  being  late,  the  consideration  of  this  was  deferred  till  Thursday, 
June  the  4th,  whm  it  amearing,  that  Charles  Loder  was  made  residuary  legatee  of 
the  real  estate  undisposed  of,  it  was  adjudged,  that  the  heir  at  law  of  the  testator  had 
no  right,  and  that  the  cause  should  be  adjourned  to  this  day,  when  it  should  be  argued, 
whether  this  was  a  beneficial  devise  to  the  plaintiff,  or  whether  the  residue  of  the  trust 
should  belong  to  the  defendants,  the  four  daughters  and  heirs  of  Charles  Loder,  the 
residuary  legatee. 

Mr.  Attorney  General  for  the  j^aintiff.  To  determine  this  question,  it  is  necessary 
to  consider  the  whole  will,  the  testator  was  making  a  disposition  of  all  his  estate  among 
his  sons  and  daughters,  on  the  marriage  of  his  son  Thomas  he  had  settled  an  estate  on 
him ;  to  his  son  John  he  devises  a  rent-oharge  and  several  legacies,  and  provides  ior 
his  daughter  and  her  heirs,  and  (^vises  the  lands  in  question  to  his  sons  Charles  and 
Francis,  in  strict  settlement,  and  on  fulure  of  issue  male  of  their  respective  bodies, 
to  the  plaintifE  and  his  heira  [359]  upon  trust,  there  can  be  no  doubt  but  the  whole 
legal  estate  is  disposed  of  to  him,  so  the  only  question  is  on  the  trust.  The  defendants 
say,  that  the  devise  bein^  in  trust  to  pay  £5000  is  only  a  disposition  of  the  trust  pro  tanto, 
and  that  the  residue  of  it  belongs  to  the  residuary  legatee ;  but  as  we  are  upon  the  dis- 
position of  a  trust,  we  are  to  guide  ourselves  by  the  intention  of  the  testator.  The 
devise  is  to  Charles,  for  ninety-nine  years,  if  he  should  so  long  live,  remainder  to  his 
first,  and  every  other  son  in  tail  male,  and  the  remainder  to  the  plaintiff  is  to  take  place 
only  if  Charles  died  without  sons,  in  which  case  his  daughters,  if  he  left  any,  would 
be  his  heirs,  and  the  £5000  is  to  be  raised  out  of  the  estate  for  the  daughters  of  Charles, 
Francis,  and  Thomas ;  but  can  we  suppose  that  the  testator  intended  the  remainder 
of  the  trust  should  go  to  the  daughters  of  Charies,  in  whose  favour  he  had  made  a  pai^ 
ticular  charge  on  the  estate  %  And  his  intention  of  kindness  to  the  plaintiff  appears 
from  a  devise  of  other  lands  to  him  and  his  heirs  absolutely,  after  the  death  of  Francis 
and  Charles  Loder.  Where  lands  have  been  devised  in  trust  to  raise  portions  out  of 
the  rents  and  profits,  or  by  a  sale  of  the  estate,  the  residue  baa  often  been  decreed  a 
resulting  trust,  but  here  the  devise  is  in  trust,  to  pay,  <&c.,  and  so  comes  up  to  those 
cases  wbere  lands  are  devised  to  pay  such  a  sum,  which  has  always  been  adjudged 
to  be  a  devise  in  fee,  because  the  estate  is  given  on  condition  the  devisee  pay  such  a 
sum  of  money  out  of  his  pocket,  without  any  regard  to  the  value  of  the  estate,  and  the 
testator  takes  notice  of  the  plaintiff  as  his  kinsman,  which  is  a  material  circumstance  ; 
for  in  the  case  of  Hobart  versus  Com.  Suffolk,  2  Vem.  644,  Lord  Cotoper  declared  that 
the  devise  could  not  be  intended  a  bounty,  because  Lord  George  was  not  his  relation, 
as  it  might  have  been,  if  the  devise  had  been  to  Coldiester  omy  (2  Yem.  252).  And 
the  case  of  North  and  Crompton,  1  Chan.  Cas.  196,  is  a  strong  authority  for  us ; 
Catherine  Crompton  made  her  will  in  these  words,  *  I  onlain  and  constitute  Henry  iVorffc 
*  my  executor,  and  I  give  all  my  estate,  real  and  personal,  to  dispose  of  for  the  payment 
'  of  all  my  just  debts,  and  for  the  performing  oi  all  such  legacies  as  I  have  herein,  or 
by  the  codicil  annexed,  bequeathed  unto  my  executor  above  named ' ;  then  she  devised 
£200  to  the  defendant,  her  uncle  and  heir  at  law.  The  Lord  Keeper  and  four  Judges 
agreed,  there  was  no  implied  trust  of  the  surplus  of  the  real  estate  for  the  heir ;  ror 
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if  the  testatrix  had  intended  him  the  surplus,  she  would  not  have  given  him  £300, 
and  by  that  construction  the  devisee  would  have  no  benefit  by  the  unlL  So  here  the 
testator  having  made  ^nrticular  provisions  for  CharlgSt  Franois,  their  sons,  and 
daughters,  that  is  an  evidence  he  designed  they  should  have  no  more. 

^60]  Lutwych.  A  trust  must  be  implied  from  the  intention  of  the  testator, 
but  the  whole  frame  of  the  will  shews,  that  this  was  intended  a  beneficial  devise  to 
the  plaintiff :  The  testator  provides  in  the  first  place  for  his  sons,  and  their  issue  male, 
and  then  for  their  daughters,  and  the  estate  is  to  go  on  and  continue  in  his  own  name, 
subject  only  to  the  particular  charge.  If  the  devise  had  been  in  trust  to  sell,  that  would 
have  shewed  the  testator  did  not  design  to  continue  the  estate  in  his  own  name.  In 
the  case  of  Wych  and  Pademgton,  the  testator  devised  a  rent-charge  of  £200  a-year 
out  of  all  his  lordships  in  the  county  of  Pembroke,  &c.,  for  thirteen  years  to  his  wife, 
whom  he  made  executrix,  nevertheless  in  trust  and  confidence,  to  enable  her  to  pay 
his  debts  and  legacies,  and  he  devised  to  her  all  his  said  lands  for  life,  as  an  augmenta- 
tion of  her  jointure.  The  Barons  of  the  Court  of  Erohequer  were  divided,  and  the 
Chancellor  of  the  Exchequer  was  of  opinion  that  the  trust  of  the  rentKsharge,  after 
the  payments  of  debts  and  legacies,  resulted  to  the  heir  at  law ;  and  the  decree  was 
affirmed  in  the  House  of  Lords.  This  case  looks  more  like  a  trust  than  ours ;  the 
wife  had  a  provision  made  for  her  by  the  will,  besides  the  rentK^harge,  and  it  is  not 
likely  in  our  case  that  the  testator  intended  the  plaintifi  should  have  nothing  for  his 
trouble. 

Mr,  Solicitor  General  for  the  defendants,  the  daughters,  and  heirs  of  OharUs  Loder, 
the  residuarff  legatee.  It  is  proper  to  consider  the  intention  of  the  testator,  as  far 
as  it  is  agreeable  to  the  rules  of  law.  It  is  very  plain  that  this  will  was  drawn  by  a 
person  wm)  understood  the  law,  he  makes  use  of  legal  words,  and  of  terms  proper  to 
oonveyances,  through  the  whole  will,  so  the  testator  must  be  supposed  to  understand 
the  di^erence  between  a  devise  in  equity,  and  in  law,  where  the  devise  is  to  vest  in  the 
party  for  his  own  use,  and  where  in  trust  only  :  The  first  devise  to  Charles  is  plainly 
a  beneficial  devise,  the  remainder  to  trustees,  dc,  is  in  trust  only,  remainder  to  the 
first  and  every  other  son,  are  all  beneficial  devises,  and  the  devise  to  the  plaintiff 
is  expresly  in  trust.  If  lands  are  devised  to  a  man  and  his  heirs,  in  trust,  to  pay  a  sum 
of  money,  the  devisee  is  to  be  considered  as  a  trustee,  unless  he  can  shew  the  testator 
intended  the  contrary,  and  therefore  it  is  incumbent  on  the  plaintiff  to  make  it  appear, 
that  the  testator  designed  he  should  not  be  a  trustee  of  the  surplus,  and  all  the  cases 
of  undisposed  parts  of  trusta,  whether  created  by  deed  or  will,  in  fee  or  for  years,  are 
a|^licabte  to  this  case,  which  has  nothing  new  in  it :  What  a  use  was  at  law,  a  trust 
is  now,  and  if  an  estate  at  law  was  limited  to  trustees,  for  particular  uses  only,  the  re- 
maining [361]  use  resulted  to  the  feoffor :  If  a  term  is  carved  out  of  the  inheritanoe, 
to  raise  portions,  as  soon  as  they  are  raised,  though  the  legal  estate  remiuns  in  the 
trustees.  Courts  of  equity  always  decree  that  the  terms  shall  attend  the  inheritance ; 
for  so  much  of  the  trust  as  the  owner  has  not  disposed  of  remains  in  him ;  so  here, 
80  much  of  the  trust  as  is  not  devised  away  shall  fall  into  the  residuary  devise.  2  Ohan^ 
Gas.  115,  223,  and  Wych  and  Packington  is  a  case  greatly  in  our  favour,  where  part 
only  of  the  trust  being  disposed  of,  the  residue  was  decreed  to  the  heir  ;  though  the 
term  created  out  of  the  inheritance  might  be  supposed  to  be  for  the  benefit  of  the  wife, 
whom  he  had  made  executrix,  as  well  as  to  pay  debts  and  legacies.  The  case  of  Hobart 
and  the  Earl  of  Sujfdky  Serjeant  Mtofnard  devised  to  the  Countess  of  Suffolk,  the  Lord 
Geor^,  and  the  defendant  Colchester  and  their  heirs,  to  the  use  of  them  and  their  heirs, 
all  his  several  manors  and  lands  upon  trust,  to  convey  part,  after  the  de&th.  of  his  wife^ 
to  Hobart  for  ninety-nine  years,  if  he  should  so  long  live,  remainder  as  to  part,  to  his  wife 
for  Ufe,  remainder  to  tiie  first  son  for  life,  and  other  part  to  his  daughter  the  Countess 
of  Suffolk,  and  her  issue  male  for  life,  with  a  cross  remainder,  on  failure  of  issue  male 
of  either  of  them  :  And  the  will  said  nothing  as  to  the  remainder  in  fee.  The  Court 
decreed  what  of  the  trust  was  not  disposed  of  to  the  heir  ;  but  it  is  said  that  this  devise 
i>  in  trust  to  pay,  but  the  devise  in  that  case  was  in  trust  to  convey,  but  there  is  no 
diSsrence  whether  the  trust  is  to  raise  a  particular  sum  only,  or  to  Umit  particular 
estates  only,  the  word  paying  in  the  cases  that  have  been  cited,  was  put  in,  to  denote 
the  quantity  of  the  estate,  not  whether  it  was  in  trust  or  not,  but  that  is  not  in  dispute 
in  this  case,  for  the  plaintiff  has,  without  doubt,  the  legal  estate  in  fee.  North  and 
Crmvton  is  ver^  dislii^^shable  from  this  case ;  by  the  first  clause  he  is  made  executor, 
ud  the  last  devue  to  h^  is  of  the  real  and  personu  estate,  for  the  payment  of  her  debts 
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and  legacies ;  b;^  which  it  appeared  to  be  her  intention  to  make  them  a  common  fund, 
and  the  whole  is  to  be  considered  as  assets.   So  this  is  the  same  as  a  devisB  of  the 

personal  estate  to  him  for  payment  of  debts  and  legacies,  in  which  case  he  is  intatled 
by  law  to  the  surplus,  and  in  equity  too,  if  he  is  not  excluded  by  the  intention  of  the 
testator,  and  there  the  heir  at  law  had  a  legacy  of  £200,  though  that  alone  would  not 
have  been  a  sufficient  cause  for  the  decree,  as  appears  by  the  case  of  Banded  and  Booky, 
2  Vem.  425,  but  the  rule  that  the  heir  is  to  be  excluded,  where  he  has  something  given 
him,  will  not  hoM  in  this  case ;  for  though  the  daughters  have  a  particular  provision, 
they  claim  only  as  standing  in  the  room  of  their  father,  who  was  intatled  by  the  residuary 
devise,  which  is  a  provision  for  himself,  and  it  is  a  chance  that  the  daughters  are  hu 
heirs ;  but  the  residuary  clause  is  a  full  explanation  of  his  intention :  He  devises  to 
Charles  Loder  all  his  estate,  real  and  personal,  idther  ^62]  in  law  or  equity,  which 
remained  undisposed  of,  in  trust,  for  payment  of  debts  and  legacies,  and  the  over- 
plus for  his  own  use,  he  knew  that  an  estate,  after  a  particular  charge  was  paid  off, 
would  result  to  the  heir,  or  sink  into  the  residuum,  therefore  he  gives  it  in  one  case 
to  raise  particular  sums  only ;  but  in  this  clause  he  expresly  devises  the  surplus  for 
his  own  use  :  This  is  the  description  of  what  he  devises,  and  the  surplus  of  this  trust 
is  an  estate  undisposed  of. 

MasUr  of  the  Molls.  I  think  this  is  a  devise  to  the  plaintiff  Robert  Loder  his  kins- 
man, and  his  heirs,  only  in  trust,  to  pay  the  particular  sums  charged  on  the  estate, 
and  to  decree  otherwise  would  be  to  make  a  new  will  for  the  testator,  and  ^  oontnu^ 
to  a  multitude  of  cases,  and  in  point  of  construction  this  case  is  to  be  considered  as  if 
there  was  no  residuary  devise. 

Where  an  estate  is  conveyed  on  particular  trusts  if  the  rest  is  to  be  taken  as  a  ^ft 
to  the  party,  there  will  be  an  end  of  resulting  trusts ;  and  this  case  is  the  stronger  against 
the  plaintiff,  because  the  testator,  when  he  had  disposed  of  part  of  the  estate  by  the 
residuary  clause,  shews  that  he  knew  the  overplus  would  result  to  his  heir,  whom  he 
designed  to  disinherit,  and  therefore  he  makes  a  total  disposition  of  it ;  and  I  do  not 
think  he  designed  to  make  a  compleat  disposition  of  his  estate  till  the  last  devise,  for 
by  that  he  supposes  he  had  not  given  away  all,  but  that  part  of  his  real  and  personal 
estate  remained  not  disposed  of,  it  is  said  that  this  devise  is  in  trust  to  pay,  not  in  trust 
^)  sell ;  but  I  do  not  think  that  a  devise  in  trust  to  sell  makes  more  for  tne  heir  than  this 
devise,  for  in  that  case  it  might  be  scud,  that  the  testator  designed  to  change  the  nature 
of  the  estate,  and  have  no  regard  for  the  heir,  but  turn  it  into  personal  estate  :  This 
devise  is  to  the  plaintiff,  his  heirs  and  assigns  in  trust  to  pay,  that  is,  whoever  is  in 
possession  of  the  estate  shall  pay  this  sum,  and  nothing  shall  be  personally  demanded 
of  them,  but  the  estate  only  shall  pay,  and  is  a  direction  to  the  eestuif  gve  trust  to  follow 
the  lands,  in  whosesoever  hands  they  come. 

In  the  case  of  North  and  Crompton,  the  real  and  personal  estate  were  united,  the 
executor  was  a  person  favoured,  one  for  whom  it  appeared  the  testatrix  had  a  kindness, 
and  the  personal  estate  was  not  given  him  in  trust,  but  for  his  own  benefit,  therefore 
it  would  nave  been  a  strange  construction,  to  have  decreed  it  a  trust  for  the  real  estate, 
or  to  suppose  that  she  designed  him  an  interest  in  one,  and  that  he  should  be  only  a 
trustee  of  the  other,  when  both  were  blended  together. 

It  has  been  said,  that  ^e  calling  him  kinsman  is  an  implication  of  kindness.  This 
is  not  the  case  of  raising  a  use,  [363]  where  calling  him  kinsmaa  would  be  material, 
if  no  consideration  was  expressed,  but  of  a  devise,  which  in  its  own  nature  purports 
a  bounty,  and  therefore  by  that  rule  all  resulting  trusts  would  be  destroyed ;  but 
when  the  testator  gives  the  estate  to  the  party  for  particular  purposes,  that  exoudes 
any  supposition  that  he  designed  it  him  as  a  bounty ;  and  he  odled  him  kinsman, 
not  to  shew  he  designed  him  a  benefit,  but  that  he  was  one  in  whom  he  could  r^x)se  a 
confidence,  as  a  relation  and  friend :  This  is  a  rational  motive  to  doath  him  with  such 
a  trust,  and  it  is  dangerous  to  lay  hold  of  such  appellatives,  in  order  to  go  contrary  to 
the  whole  course  of  precedents,  as  the  case  of  London  versus  Gartoay,  2  Vem.  571, 
A.  by  will  devises  his  lands  to  trustees  upon  trust,  to  s^,  and  to  dispose  of  the  money 
as  he  by  writing  should  appoint,  and  for  want  of  such  appointment,  then  the  trustees 
were  to  stand  seized  in  trust,  for  the  benefit  of  his  four  nephews,  and  if  any  of  the 
appointees  died  before  sale,  and  paymmt  of  the  money,  their  share  was  to  go  to  his 
hephews.  A.,  by  writing,  appoints  his  trustees  to  pay  several  sums  to  several  pwsons, 
but  not  near  the  value  otthe  lands :  The  aureus  was  decreed  to  the  heir,  as  an  interest 
resultuig  and  not  disposed  of.  In  the  case  oi  Wffch  and  Packington,  carving  the  term 
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out  of  the  inheritance,  looked  like  turning  so  much  into  personal  estate,  yet  the  surplus 
was  decreed  to  the  heir.  Com.  Bristol  versus  Hungerfordy  2  Vem.  645.  A.  devises 
his  real  estate  to  his  executors,  to  be  sold  for  payment  of  debts,  the  surplus,  if  any,  to 
be  deraned  personal  estate,  and  to  go  to  his  executors,  to  whom  he  sives  £20  a-piece, 
the  surplus  was  decreed  to  the  heir,  and  the  decree  was  affirmed  in  Paniament,  2  Yentr. 
I  359.  If  one  seized  in  fee,  makee  a  lease,  or  devises  bo.  estate  for  years,  for  payment 
'  of  debts,  if  the  profits  of  the  lands  surmount  the  debts,  all  that  remains  shall  go  to  the 
heir,  though  not  so  expressed,  and  albeit  the  case  of  an  executor. 

The  devise  of  the  other  lands  to  the  plaintiff  absolutely,  is  an  argument  against  him, 
for  if  the  testator  designed  him  this  estate  too,  why  did  he  load  one  with  a  trust,  and 
give  him  the  other  absolutely  1  And  therefore  the  bill  must  be  dismissed.  Swinb. 
part  4,  sect.  4,  n.  6.  (2  Vern.  247,  decreed  no  trust  as  appeared  by  a  manuscript 
report  quoted  by  Mr.  Robins,  138,  430,  252,  264  ;  1  Chan.  Cas.  98,  310 ;  1  Vem.  21 ; 
Moor.  7,  Cas.  24,  123,  Case  269  ;  2  Ventr.  56  ;  3  Lev.  259  ;  2  Leon.  41,  226  ;  3  Leon* 
165,  130 ;  Dyer,  127 ;  Cro.  Jac.  74 ;  1  Rol.  Ab.  844.) 

[3641  Saturday,  June  the  ISth  [1730> 

APPEALS  AND  BEHEABINGS. 

■    Case  189.— -Gabkei  vernu  Bvees. 

In  Court,  Lord  Chancellor. 

I  The  mortgagee  devises  a  mortgage,  of  which  he  had  got  a  decree  of  foreclosure  nisi, 
by  the  name  of  his  other  freehold  estate  in  A.,  this  mortgage  being  devised  as  real 
estate,  shall  not  go  in  satisfaction  of  a  less  debt,  but  if  assets  are  deficient,  shall  be 
considered  as  personal  estate,  for  payment  of  debts. 

Mr.  Garret  being  indebted  to  the  plaintiff  his  brother  £040,  devises  to  him  a  mort- 
gage of  £693  (of  which  he  had  got  a  decree  of  foreclosure,  but  died  before  the  account 
I  was  taken,  or  the  mortgagor  absolutely  foreclosed),  in  these  wor^  '  And  to  my  brother 
'and  his  heirs,  my  other  ireehold  estate  in  Feversham.' 

Lord  Chancellor.   The  lands  in  mortgage  being  devised  as  real  estate,  shall  be  con- 
'■  ddered  as  such  between  the  devisor  and  devisee,  and  therefore  though  this  l^gac^  is 
:  greater  than  the  debt,  it  shall  not  go  in  satisfaction  of  it ;  but  if  assets  fall  short,  it  is 
sdU  to  be  considered  as  personal  estate,  for  the  payment  oi  debts. 


Monday,  June  the  Uth  [1730]. 

Case  190.— 'Lansdown  versus  Lai^down. 

In  Court,  Lord  ChanceUor. 

There  were  four  brothers,  the  second  dies,  and  the  eldest  brother  enters  upon  his 
lands,  the  ^oun^est  brother  claims  a  title,  upon  which  they  apply  to  Hughes  a  school- 
master, their  neighbour  in  the  country  (who  often  acted  as  an  attorney),  for  his  opinion, 
who,  upon  consulting  a  book  called  The  Clerics  Remembrancer,  ^ve  it  in  favour  uf  the 
youngest  brother,  because  lands  could  not  ascend ;  upon  which  the  eldest  brother 
agreed  to  divide  the  estate  with  the  youngest,  and  declared  he  would  rather  do  su,  than 
go  to  law,  though  he  had  the  right :  Upon  which  Mr.  Hughes  prepared  deeus  ol  lease 
utd  release  of  the  moiety,  which  were  executed  by  the  eldest  brother,  and  bonds  of 
the  penalty  of  £300,  which  was  computed  to  be  the  value  of  the  moiety,  conditioned  for 
quiet  enjoyment  of  their  respective  shares ;  the  youngest  brother  died,  and  the 
moiety  descended  on  the  defendant,  the  infant,  his  son  and  heir ;  And  the  Lord 
Chanctllor  decreed,  that  the  bond,  and  deeds  of  lease  and  release,  should  be  delivered 
op  to  the  plaintifl,  the  eldest  brother,  being  obtained  by  mistake  [365]  and  misrepre- 
sentation, and  that  the  defendant  the  infant,  when  he  came  of  age,  should  convey  nisi, 
dse.,  and  his  lordship  said.  That  maxim  of  law,  Ignorantia  juris  non  accusal,  was  in 
regard  to  the  public,  that  ignoraoce  cannot  be  pleaded  in  excuse  of  crimes,  but  did  not 
hm  in  civil  cases. 
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Thursday,  June  the  l&th  [1730]. 
MOTIONS. 


Case  191.— Anonyhus. 


AtiheBoUs. 


An  attachmeat  agaJnat  &  prisoner  in  the  Fleet  is  directed  to  the  warden,  but  an  Ex- 
eonmunieeUo  capiendo  cannot,  notwithstanding  the  words  in  the  5  of  Elis., 
The  Sheriff  or  other  Officer. 

A  Motion  was  made,  to  direct  an  Excommunicato  capiendo  against  a  priaono:  in 
the  Fleety  to  the  warden. 

Master  of  the  BoUs.  An  attachment,  in  such  a  case,  is  directed  to  the  warden  oE 
the  Fleet,  but  that  is  not  an  original  writ,  and  is  always  r^umaUe  into  this  Court ; 
but  I  cannot  grant  thu  motion,  because  an  Escconmunicalo  capiendo  is  a  viscontiel 
writ ;  and  the  words  of  the  5  Elis.  That  the  Sheriff,  or  other  O^Uer,  will  not  warrant 
such  an  order,  but  are  made  use  of  for  other  reasons ;  the  writ  has  no  Non  omittas 
in  it,  so  the  Sheriff,  in  case  of  a  liberty,  can  only  return  Mandavi  BcUlivo ;  besides  the 
writ  runs  into  counties  palatine,  and  dten  it  is  directed  to  the  Chamberlain,  or  Chan- 
cellor, and  by  law,  if  the  Sheriff  is  emnnmunioated,  it  is  directed  to  the  Coroner. 


£2500  was  provided  by  settlement  for  the  issue  of  the  marriage,  in  such  proportion 
as  the  husband  should  appoint,  he  died,  leaving  a  daughter,  and  made  no  appoint- 
ment, the  £2500  was  decreed  to  her. 

John  Carter  devised  £8000  to  his  nephew  George  Carter,  to  be  invested  in  a  purchase 
of  lands,  in  tru^  to  the  use  of  George  for  life,  remainder  to  trustees  to  preserve  the 
contingent  remainders,  remainder  to  his  first,  and  every  other  son  in  tail  male,  re- 
mainder to  trustees,  thdr  executors,  administrators,  and  assigns,  for  fifteen  years, 
without  impeachment  of  waste,  with  several  remainders  over,  and  a  power  to  Greorge 
to  make  a  jointure,  and  the  trust  of  the  term  is  declared  to  be,  in  case  ^ere  should 
be  no  issue  male, '  for  the  raising  portions  for  the  daughter  and  daughters  of  the  said 
*  George,  to  be  paid  at  such  times,  and  in  such  manner  and  proportion,  and  with  and 
'  under  such  provisoes  and  hmitations  as  the  said  George,  by  any  writing  or  writings, 
'  under  his  hand  and  seal,  attested  by  two  witnesses,  should  appoint.' 

[366]  A  bill  is  brought  by  those  in  remainder  against  George,  to  have  this  money 
laid  out  in  lands  :  George  by  his  answer  says,  *  That  he  does  appoint,  and  intends  by 
'  a  writing  in  due  form  to  appoint,  that  all  the  rents  and  profits  should  be  collected 
'  and  appUed  for  raising  a  portion  for  his  daughter  Elizabeth^  in  case  he  should  have 
'  no  other  daughter,  but  if  he  should  have  more,  the  rents  and  pn^ts  were  to  be  divided 
'  equally  between  them,  ^yable  at  eighteen  years  of  age,  or  marriage.' 

George  made  an  appomtment  of  Uie  whue  profits  lor  the  jointure  of  his  wife,  and 
died  without  issue  male,  leaving  Elizabeth  his  only  daughter,  having  never  made 
any  appointment  of  the  portion. 

And  on  this  bill,  which  was  brought  to  have  the  money  laid  out  in  a  purchase  of 
lands,  and  the  jointure  established,  two  questions  were  made  as  to  the  portion  of  Eliza- 
beth :  Whether  it  would  arise  if  the  father  made  no  appointment  7  and.  Secondly, 
if  an  appointment  was  necessary.  Whether  the  answer  of  George  was  a  sufiScient 
appointment. 

Mr.  Rider  for  the  defendant  the  daughter.  By  the  intention  of  the  testator,  the 
profits  of  the  whole  term  were  to  go  to  her,  if  George  had  but  one  daughter :  If  a  long 
term  is  carved  out  of  the  inheritance  to  raise  portions,  it  cannot  be  supposed  that  the 
testator  intended  all  the  profits  should  be  ap^ied,  but  this  is  a  very  abort  term,  and 
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only  sufficient  for  that  purpose.  If  the  words  had  cone  no  further  than,  Far  the  raising 
wriions  for  the  daughter  and  daughters  of  the  said  George,  the  whole  term  would  have 
been  in  trust  for  the  daughter,  and  the  words  followmg  do  not  alter  the  senBO  of  the 
fon^ioing,  for  they  give  the  father  no  power  to  appoint  the  sum,  but  only  the  time, 
manner,  and  proportion  in  which  it  shall  be  paid.  In  the  case  of  Davy  and  Hooper,  2 
Vem.  665,  £2500  was  provided  by  settlement  for  the  issue  of  the  marriage,  in  sack 
proportion  as  t^e  husband  should  appoint ;  he  dies  leaving  a  daughtw,  and  makes 
no  appointaient ;  the  £2600  was  decreed  to  the  daughter,  to  be  raised  out  of  the  term, 
and  me  judgment  was  affiimed  in  the  House  of  LotcIs  ;  and  the  tout  of  Uiis  term  is 
to  be  executed  in  favour  <tf  a  daughter,  uid  the  portion  cannot  be  raised  without  Uie 
anstance  of  this  Court. 

As  to  the  second  question,  nothing  of  substance  that  is  re(juired  in  the  appoint- 
moit  is  omitted  in  the  answer,  and  the  circumstances  are  prescnbed  only  to  ascertain 
the  fact,  and  to  ^^uard  more  efiectually  against  fraud  and  imposition ;  but  here  the 
father  does  appomt  upon  oath  and  on  record,  which  is  stronger  than  by  any  matter 
in  pais,  or  by  deed,  so  that  there  [367]  can  be  no  doubt  wheUier  he  intended  to  appoint. 
If  a  bill  is  brought  to  carry  a  parol  contract  into  execution,  and  the  defendant  admits 
the  contract,  that  admission  shall  bind  him,  and  the  Court  will  decree  a  performance, 
because  tiirai  there  can  be  no  doubt  of  the  reality  of  the  contract,  die  end  of  the  statute 
is  answered,  ^ere  is  no  danger  of  perjury  in  the  evidenoe ;  and  tben  why  should 
not  tht  Court  allow  this  answer  to  be  a  good  appoinbuent,  and  dispense  witiii  the  cir^ 
eomstances  which  were  tacked  to  it,  only  to  manifest  that  it  was  really  executed,  as 
it  does  in  many  cases,  in  favour  of  a  wife,  a  child,  or  a  creditor. 

Mr.  Attorney  General  contra.  The  Court  in  the  construction  of  a  term  in  trust, 
never  makes  any  distinction  whether  it  be  long  or  short :  There  is  no  direction  in  the 
will  to  apply  the  whole  profits :  In  the  case  of  Davy  and  Hooper,  a  particular  sum  being 
mentioned,  nothing  was  left  for  the  husband,  but  to  appoint  the  time  and  manner 
of  payment  of  it ;  but  here  the  father  has  a  power  to  proportion,  which  is  to  be  under- 
stood, not  only  in  relation  to  the  number  oi  daughters,  out  likewise  to  the  profits  of 
the  whole  term,  in  case  he  had  but  one  daughter,  and  he  might  appoint  her  a  portion 
less  than  the  profits,  and  she  could  not  insist  that  she  was  intitled  to  tne  whole. 

As  to  the  seooiui  question,  I  admit  that  this  Court  does  sometimes  make  good  a 
defective  eiracutiim  of  a  power  in  favour  of  daughters ;  but  never  a  non-execution : 
The  power  is,  By  any  writing  or  writings  under  his  hand  and  seal,  attested  by  two  wit- 
nesses. And  by  an  answer  to  a  bill  in  this  Court,  he  says,  he  does  appoint,  and^intends 
to  appoint,  <&c.,  which  shews  he  did  not  think  his  answer  a  sufiicient  appointment. 
This  is  not  an  appointment  by  him  in  writing ;  the  fuiBwer  is  not  writ  or  signed  by 
himself,  and  is  no  more  than  a  parol  declaration ;  though  it  is  more  solemn  and  binding 
than  a  deed,  as  to  the  Court,  and  parties  to  the  cause.  And  this  is  not  like  the  case  of 
a  parol  contract,  where  if  the  defendant  does  not  plead  the  statute,  but  admits  the 
contract,  he  shall  be  bound  to  perform  it ;  for  there  the  agreement  is  on  a  valuable 
consideration,  which  binds  the  conscience  of  the  party,  and  seeing  the  contract  is  ad- 
mitted, the  end  of  the  statute  is  answered,  for  there  is  no  fear  of  perjury  in  examining 
to  it ;  here  the  appointment  is  defective  in  tdl  its  circumstances,  ^ich  were  prescribed, 
not  only  for  the  sake  of  the  party  to  whom  the  power  was  given,  but  also  for  the  sake 
of  the  remainder-men,  and  though  this  Coxat  will  make  good  a  defective  appoint- 
ment in  favour  of  a  daughter  who  has  no  provision,  it  never  will  if  she  is  provided  for  ; 
because  then  she  cannot  be  considered  as  a  creditor  of  [368]  the  parent :  In  this  case 
the  father  has  devised  to  the  daughter  lands  of  the  value  of  £20,000,  and  so  it  is  like  the 
case  where  a  copyhold  is  devised  to  a  wife  or  child,  if  they  are  provided  for,  equity  will 
not  supply  the  want  of  a  surrender. 

Mr.  Mead.  This  power  is  given  by  a  stranger  to  the  father  of  the  defendant,  and 
IB  not  a  power  reserved  by  the  owner  over  his  own  estate,  which  is  to  be  construed 
fiberally.  If  the  father  had  appointed  a  smaller  sum  than  the  profits,  the  trustees 
could  have  raised  no  more,  and  no  case  can  be  mentioned  where  the  construction  of 
the  defendant  has  been  put,  even  on  terms  created  by  settlements  on  marriage  for 
raising  portions,  though  the  daughters  in  such  a  case  are  purchasers.  If  a  power  is 
given  by  deed,  and  it  is  executed  by  will,  it  is  not  a  good  execution  ;  here  the  power 
must  be  meant  to  be  executed  by  deed  ;  and  the  answer  is  not  an  esKcution  of  it ;  and 
the  case  of  the  parol  contract  is  no  way  apphcable  to  this,  yet  I  remember  in  one  instance, 
where  the  mortgagor  confessed  by  his  answer  a  parol  agreemoit,  that  the  interest  should 
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be  raiised  from  £5  to  £6  per  cent,  that  Mr.  Justice  Trctctf  would  not  decree  it  contruy 
to  the  Btatute  of  frauds  and  perjuries,  and  in  a  late  case  your  Honour  wouJd  not  supply 
the  want  of  a  surrender  of  a  copyhold,  devised  to  the  wife,  because  ahe  had  £60  arjeu 
giren  her  by  the  same  will. 

Master  of  the  BoiU.  This  term  of  fifteen  years  is  not  created  for  the  raising  any 
particular  sum,  or  for  the  raising  portions  not  exceeding  such  a  sum,  but  in  a  very 
unusual  manner  for  the  raising  portions. 

It  has  been  objected,  that  no  distinction  ought  to  be  made,  whether  the  term  is 
long  or  short ;  yes,  I  think  they  may  have  difEwent  ctmsiderations,  aa  they  manifest 
different  intentions  in  the  testator,  in  one  case,  it  is  not  reaaonable  to  suimwe  he  deugned 
the  whole  profits  should  be  applied,  as  it  may  be  in  the  other,  where  they  will  only  be 
sufficient  to  form  a  competent  portion. 

This  term  is  not  to  commence  'till  after  the  death  of  the  wife  ;  for  the  father  having 
a  power  given  him  to  limit  a  jointure,  and  he  having  executed  that  power,  lets  loose 
this  estate  for  life,  precedent  to  the  estates  to  his  first  and  every  other  son,  and  this  tenn 
being  subsequent  to  those  Umitations,  must  be  postponed  to  the  jointure. 

[369]  I  am  of  opinion  that  this  whole  term  is  allotted  for  the  raising  the  portjons, 
and  that  it  was  the  intention  of  the  testator  to  appropriate  the  whole  profits,  and  it  is 
no  objection  to  say,  he  might  as  well  have  devised  a  term  to  the  daughters  for  fifteen 
years,  because  then  he  could  not  have  left  the  father  this  power  to  adjust  the  proportion, 
the  profita  should  be  paid  to  them  in,  in  case  he  had  more  daughters  than  one.  The 
term  is  upon  trust  for  raising  portions,  c^c,  if  no  more  had  been  siud,  there  could  be 
no  doubt  but  that  the  whole  profits  belonged  to  the  daughter,  the  term  being  but  fifteen 
years,  and  proper  for  that  purpose.  But  he  goes  on,  To  be  paid,  &c.  Proportion  cannot 
relate  to  the  profits,  in  case  there  should  be  but  one  daughter,  but  must  have  a  reference 
to  the  portions,  if  there  were  more  than  one  ;  and  it  was  put  in.  not  with  an  intention 
to  empower  the  father  to  lessen  her  portion,  if  he  had  but  one  daughter ;  but  if  he 
had  several  to  proportion  it  among  them,  as  he  should  think  they  deserved  :  The  term 
is  in  trust  for  raising  portions,  ^ich  gives  a  present  interest,  and  the  civil  law  and 
ours  allows  a  distinction  when  the  time  is  annexed  to  the  lemcy,  and  when  to  the  pay- 
ment only.  Suppose  he  had  said,  the  portions  shall  be  raised  by  the  profits,  to  be  paid, 
dhc,  this  could  be  only  directoiy  aa  to  the  time  of  payment,  and  the  proportion,  in  case  he 
had  several  daughters ;  and  if  the  estate  had  been  purchased,  as  me  term  was  without 
impeachment  of  waste,  the  daughters  might  cut  down  the  timber,  and  this  was  in  the  view 
of  the  testator,  he  was  making  a  provision  for  his  nephew  and  his  children,  and  if  he 
hud  sons,  he  gave  them  an  absolute  power  over  the  estate,  and  to  bar  all  the  remainders. 

The  second  question  is,  if  an  appointment  is  necessary  to  the  raising  and  charging 
this  portion ;  if  the  answer  is  a  good  appointment,  it  must  be  admitted  that  this  is  not 
such  an  appointment  as  the  will  directs,  though  a  writing  may  be  under  hand  and  seal, 
and  not  a  deed  for  want  of  delivery  :  But  the  question  is.  Whether  the  defendant, 
being  a  daughter,  is  not  intitled  to  have  this  defective  execution  made  good  by  this 
Court  t  But  it  is  said,  here  is  no  execution,  and  equity  will  not  supply  the  want  of  it, 
either  in  favour  of  a  child  or  a  creditor,  but  I  think  there  is  a  defective  encution,  and 
that  the  circumstances  were  not  added  in  favour  of  the  remainder-man,  for  the  power 
does  not  charge  his  estate  more  or  less,  but  only  ascertains  the  time  and  proportions 
in  which  what  is  before  charged  is  to  be  paid.  The  answer  says,  he  does  appoint,  so 
is  a  present  appointment,  and  the  words.  And  intends'  &c.,  do  not  derogate  from  that 
actual  appointment,  or  shew  that  he  thought  it  would  not  avail,  but  only  that  he  would 
[370]  afterwards  execute  it  in  the  precise  form.  If  such  a  power  was  given  to  raise 
portions,  a  parol  appointment  would  not  be  good  in  equity,  even  before  the  statute  of 
frauds  and  perjuries,  but  the  question  is.  Whether  this  answer  is  not  such  a  maiufestatkm 
of  the  execution  of  his  power,  as  this  Court  will  make  it  good,  as  well  as  decree  a  parol 
contract  admitted  by  the  answer ;  for  the  statute  was  made  to  prevent  perjury  in  the 
evidence ;  but  there  is  no  occasion  to  examine  where  the  contract  is  admitted,  and  I 
think  this  case  is  the  same,  for  he  could  have  done  nothing  that  would  have  made 
his  intention  to  appoint  more  manifest  than  this  answer.  Where  a  younger  child 
comes  into  equity  to  have  the  want  of  a  surrender  of  a  copyhold  supplied,  he  must  be 
wholly  unprovided  for,  or  have  but  a  very  slight  provision,  though  there  have  been 
great  variety  of  opinions  upon  this  point,  and  where  all  the  children  have  been  well 
provided  for,  the  Court  has  supplied  the  want  of  a  surrender  against  the  heir,  because 
the  father  was  the  best  judge  in  what  manner  to  provide  for  his  children ;  and  1  betieve 
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Lord  Cowper  vta  the  first  who  refused  it,  because  Uie  Touneer  child  was  ^eatly  provided 
for,  and  uie  heir  had  little  or  nothing ;  but  I  have  never  known  this  distinction  made, 
or  that  the  Court  would  enter  into  the  consideration  of  it,  where  a  younger  child  has 
applied  to  have  a  defective  execution  of  a  power  made  good-  So  I  am  of  opinion,  that 
the  whole  profits  of  the  term  belong  to  the  daughter,  after  the  death  of  the  mother. 
(Ant.  Cas.  29;  2  Vem.  163.  266,  69,  564.  609,  310  ;  1  Vem.  37,  40,  219  ;  1  Chan. 
Gas.  103. 169,  263,  264 ;  3  Ohan.  Oas.  66  ;  Nets.  Fol.  Rep.  in  Cane.  28,  273.) 


Wednesday,  June  the  24th  [mO]. 
Case  193.— THORNICRAFT  versus  Harwoor 
At  the  Chancellor's  house.  Lord  Chancellor. 

Mr,  Attorney  General  for  the  plaintiff.  Sir  John  Thomimtft,  the  father  of  the 
p]aintifE.  being  about  eighty  years  of  age,  and  his  son  at  a  small  allowance  of  £40  a-year, 
in  1717  became  acquainted  with  the  defendant  Minshul,  who  pretended  in  friendship 
to  him,  to  grant  him  an  annuity  of  £400  a-year  during  the  life  of  his  father,  for  which 
the  plaintiff  covenanted  to  transfer  to  Minshtd,  or  order,  £10,000  South  Sea  stock, 
six  months  after  the  death  of  his  father,  and  Minshul  entered  into  a  bond  of  £10,000 
to  the  plaintift,.for  the  payment  of  the  annuity.  Afterwards  D'Costa,  in  concert  with 
Minshul,  advanced  £4000  on  the  covenant,  whereby  Minshul  insinuated  to  the  plaintifE, 
he  should  be  better  able  to  supply  his  necessities,  and  pay  him  the  annuity  ;  the  money 
vas  paid  to  the  plaintifE  in  notes,  and  a  draft  on  the  bank,  but  none  of  it  came  to  the 
plaintiff's  hands,  and  the  pluntifE,  according  to  his  agreement,  covenanted  to  transfer 
ten  thousand  pounds  in  South  Sea  stock  to  D'Coata,  six  months  after  the  death  of  his 
father,  and  afterwards,  on  his  desire  to  [371]  have  the  security  altered,  and  advancing 
£500  more,  the  plaintiff  entered  into  a  bond  of  £18,000  to  D'Costa,  for  the  payment 
of  £9000  after  the  death  of  his  father,  but  the  piaintiS  received  but  £50  of  this 
money.  Sir  John,  the  father,  soon  after  died,  and  D'Costa  went  beyond  the  seas, 
and  a  commission  of  bankrupt  being  taken  out  against  him,  Harwood  the  assignee 
brought  an  action  on  the  bond  ;  and  this  bill  is  for  relief,  on  payment  of  what  was 
really  advanced  by  D'Costa,  with  interest,  and  for  a  perpetual  injunction  ;  and  your 
lordship  was  pleased  to  grant  us  an  injunction,  upon  our  giving  judgment,  subject 
to  the  order  of  the  Court ;  and  the  question  is,  Whether  we  are  to  pay  the  £4000  ad- 
vanced, by  D'Costa,  or  only  £430,  which  is  all  the  money  came  to  our  hands  %  This 
bcmd  was  obtained  by  a  gross  fraud,  and  without  any  consideration  :  Minshvl  gave 
no  security  but  the  liond  for  the  annuity,  though  he  agreed  to  give  the  plaintifi  real 
aectirity,  and  he  never  received  but  £430,  and  so  this  is  within  the  reason  and  authority 
of  the  cases  of  extravagant  bargains  with  young  heirs,  where  the  Court  have  always 
set  aside  imreasonable  securities,  taken  for  annuities  during  the  Ufe  of  the  father,  as 
against  conscience.  Berry  versus  PU,  2  Vem.  14.  The  plaintiff's  father  being  tenant 
for  life  of  a  great  estate,  which  by  his  death  was  to  come  to  the  plaintifE  in  tail,  in  1675 
he  borrowed  £2000  of  the  defendant,  and  confessed  two  judgments  of  £5000  each, 
with  defeasances,  that  if  the  plaintiff  outlived  his  father,  and  within  a  month  after  his 
death  paid  the  defendant  £5000,  and  if  the  plaintiff  should  marry  in  the  life-time  of 
his  fother.  and  shouM  from  his  marriage,  during  his  father's  fife,  pay  the  defotdant 
interest  for  his  £5000,  the  defendant  should  vacate  the  judgments;  and  that  it  was 
the  intent  of  the  parties,  if  the  plaintiff  did  not  outlive  his  father,  that  the  money  should 
not  be  r^Nud.  The  plaintiff's  father  died  in  1679,  and  the  bill  was  to  be  reUeved  against 
the  said  judgments,  upon  payment  of  the  money  lent,  with  interest ;  and  Lord  Notting- 
ham did  not  think  fit  to  relieve  the  plaintiff  against  the  bargiun  itself,  without  paying 
the  £5000  and  interest,  from  a  month  after  the  plaintiff's  father's  death ;  but  this 
decree  was  reversed  by  the  Lord  Chancellor  Jefferies,  who  decreed  the  defendant  to 
refund  all  the  money,  except  the  £2000  lent,  and  Interest. 

Mr.  Solicilor  General.  The  question  is.  What  relief  we  shall  have  against  this 
bond  1  The  assignee  insists  to  be  paid  double  the  sum  advanced,  because  of  the  conting- 
ency that  the  plaintiff  would  surrive'^his  father ;  but  in  the  case  of  Berry  and  Pit 
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this  was  d^«nnined  not  to  be  a  auffidoit  reason,  and  that  the  clause,  that  the  money 
should  not  be  repaid,  if  the  bther  survived,  wm  put  in  only  to  colour  the  bai^gain. 
for  if  the  heir  dies  in  the  life-time  of  his  father,  he  is  votth  nothing,  and  [372]  of  couiae 
unable  to  paj.  We  have  been  notorioudy  over-reached  by  Minsktd,  and  if  D  Costa 
was  concerned  in  the  fraud,  we  ought  to  be  relieved,  though  none  of  the  money  came 
back  to  him ;  it  was  unconscionable  and  fraudulent  in  him  to  demand  £9000,  and  gives 
a  colour  to  believe  he  was  privy  to  the  whole  fraud ;  and  though  he  was  not  concerned 
in  the  fraud,  the  plaintifi  ought  not  to  be  charsed  with  more  than  came  to  his  hajids, 
2  Yem.  77.  (1  Vem.  467.)  The  plaintiff,  with  other  young  heirs,  being  drawn  in  by 
St^sUad,  with  the  oonourroice  of  Sir  WiUiam  Smyth,  to  buy  goods  at  an  extravagant 
pnce,  and  to  accept  of  assignments  of  bad  securities,  and  jointly  to  enter  into  secuntiee 
for  the  panoent  of  the  money  agreed  on.  the  InU  was  to  be  relieved  against  those  securitiee, 
fmd  the  Court  declared,  tlut  the  plaintifi  should  be  liable  onfy  to  so  much  of  the 
goods  as  came  to  his  own  hands,  and  should  not  be  answerable  for  his  companions  ; 
here  we  were  not  jointly  bound  with  Mimhul,  but  were  defrauded  by  him,  and  he 
is  in  prison,  and  worth  nothing. 

N.B.  Lord  Nottingham  in  one  day  made  eleven  decrees  against  Stystead,  and  after 
the  first  decree,  the  second  cause  bemg  opened,  and  so  every  one  in  their  order,  and 
the  council  informing  his  lordship,  that  every  cause  was  of  the  same  nature,  he  ordered 
the  register  to  draw  up  the  same  decree  in  each  cause  mutatis  mutandis. 

Mr.  Vemey  for  the  defendaiU.  These  bonds  have  been  adjudged  good  at  law,  be- 
cause of  the  hazard,  and  are  of  the  nature  of  bottomry  bonds,  on  one  contingency 
the  obli^  is  to  have  nothing,  on  the  other  double  the  money  he  advanced,  ana  this 
Court  inll  never  presume  a  ^aud,  especially  when  lyCosta  really  advuiced  the  £4000 
to  the  plaintif!,  as  is  proved  by  an  account  found  among  the  papers  of  D*Costa,  made 
up  and  signed  by  the  plaintiff. 

Lord  Chancellor.  I  think  all  bonds  in  general  entered  into  in  expectation  of  the 
father's  death,  ought  to  be  discountenanced,  and  are  not  like  a  fair  adventure  on  bot- 
tomry ;  so  that  the  plaintiff  must  cert^ly  be  relieved  ;  but  the  question  is,  in  what 
manner  "i  There  is  no  doubt  but  D'Costa  paid  the  £4000  to  the  plaintiff,  but  whether 
there  appears  Bu£5cient  proof  that  he  was  concerned  in  the  cheat,  that  it  should  not 
remain  with  him,  he  was  not  originally  in  the  contrivance,  but  Minshvl  was  wholly 
concerned  in  it,  and  little  credit  is  to  be  ^ven  to  his  testimony,  where  it  is  not  supported 
by  other  circumstances.  The  sum  of  nis  evidence  is,  that  in  1717,  Biron  brought 
him  acquainted  with  the  plaintiff,  and  he  agreed  with  him,  in  order  to  supply  his  neeea- 
sities,  to  pay  him  an  annmty  of  £400  a  [373]  during  his  father's  life,  and  the 
plaintiff  was  to  covenant  to  transfer  to  him  or  his  assignee,  £10,000  South  Sea  stock 
after  the  death  of  his  father ;  that  he,  Helhert,  and  D'Costa,  did  afterwards  concert 
to  cheat  the  plaintiff ;  D'Costa  was  to  advance  £4000,  and  the  plaintiff  was  covenanted 
to  transfer  £10,000  South  Sea  stock  to  him  (but  he  afterwards  swears  that  D'Costa 
advanced  the  money  on  the  bond,  and  not  on  the  transfer  of  the  security),  and  that  the 
plaintiff  was  not  to  keep  this  money  to  his  own  use,  but  he  warily  avoids  saying  for 
whose  use,  nor  he  does  not  swear  that  D'Costa  was  to  have  any  of  it,  and  therefore  he 
is  not  to  be  affected  with  the  transaction.  And  he  might  pay  part  of  it  to  Minshvl, 
as  agent  to  the  plaintiff,  who  acquainted  him  that  he  wanted  money,  and  would  there- 
fbre  trwsfer  the  security  to  D'Costa,  who  was  ready  to  advance  it,  and  Mimhtd  was 
to  retain  the  money  to  supply  the  fdaintiff's  occasions,  but  tlus  is  aU  talk  between  him 
and  the  i^aintiff  only ;  and  he  does  not  say  that  D'Costa  knew  of  it,  and  Minshul  was 
to  have  £2000  to  pay  Selbert  several  sums  out  of  it,  which  he  agreed  for,  before  he  would 
introduce  him  to  D'Costa,  which  he  does  not  pretend  D'Costa  knew  of ;  therefore  on 
the  plaintiff's  payment  of  £4000  and  mterest,  the  defendant  Sarwood  is  to  aoknoidedge 
satisfaction  on  the  judgment,  and  neither  side  is  to  have  costs. 

The  plaintiff  insisted  he  ought  to  have  costs,  because,  though  the  assi^ee  was  a 
stranger  to  this  transaction,  he  demanded  the  £9000,  and  the  dnendant  churned  costs, 
because  the  plaintiff  was  relieved  from  a  pmalty.  (1  Vem.  167.  271,  141 :  2  \taea, 
27 ;  2  Chan.  Cas.  120, 136.) 

^gning  imd  sealing  is  a  good  publication  oi  a  will. 
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Case  194.— Birch  versus  Baker.  [1730.] 
At  the  BoOs. 

An  ftdemptioii  of  a  ie^cy  is  not  to  be  presumed  Swinb.  part  3,  sect.  5,  n.  2.  I  give 
A.  £500,  viz.  £400  due  on  bond,  and  £100  in  money,  the  testator  after  receives  part 
tA  the  money,  and  takes  a  bond  for  the  residue,  this  no  ademption  of  the  legacy. 

Mr.  SUidtor  General  for  the  plaintiff.  '  Mr.  Lockington  devised  a  moiety  of  two 
'  thtids  of  the  residue  of  his  South  Sea  stock,  India,  Bank,  and  Orphan  stock,  leases, 
'East  India,  and  South  Sea  bon(k,  mortgages,  and  other  his  personal  estate,  to  his 
'  nter  Mrs.  Coldustery  who,  before  the  sud  moiety  was  paid  to  her,  made  her  will, 
'and  as  for  suidi  share  and  proportion  of  her  brother  Lockington's  personal  estate, 
'  she  devised  all  her  said  share  to  trustees,  to  pay  £200  out  of  it  to  her  grandson  Birch, 
'  and  the  residue  t)f  the  money  arising  by  the  sale  of  it,  was  to  be  put  out  at  interest, 
'for  the  benefit  of  her  grand-daughter,'  till  she  came  to  the  age  of  twenty-one  years  ; 
After  the  making  the  will,  the  executor  of  Mr.  Lockington,  at  the  desire  of  Mrs.  Col- 
chester, and  the  legatee  of  the  other  moiety  came  [374]  to  an  account,  and  their  respective 
shares  were  divided,  and  paid  to  each  of  them,  and  Mrs.  Lockington's  moiety  consisted 
of  several  East  India  and  South  Sea  bonds,  and  Orphan  and  Bank  stock,  part  of  which 
she  afterwards  sold  in  her  life-time  for  £719,  and  the  question  is,  Whether  that  is  an 
ademption  of  so  much  of  the  legacy ;  or  whether  we  shall  not  have  a  satisfaction  out  of 
her  assets  oro /onto. 

I  shall  lay  it  down  as  a  rale,  that  an  ademption  is  not  to  be  presumed,  but  must  be 
other  expreased.  or  necessarily  im^ed,  som^hm^  must  be  done  to  shew  the  intention  of 
the  testator  altered  or  otherwise,  though  the  thing  is  chuiged,  there  is  no  ademption. 
Your  Honour  at  a  former  hearing  determined,  that  the  receiving  the  legacy  did  not 
take  it  away,  for  that  did  not  shew  an  alteration  of  her  intention,  but  it  was  necessary 
to  ascertain  the  share,  and  prevent  survivoiship ;  so  the  present  consideration  is, 
whrther  her  sale  of  part  of  it  afterwards  as  a  divided  moiety,  is  an  ademption  of  so  much. 
This  is  not  like  the  devise  of  a  hoise,  or  other  specifick  thmg,  which  if  the  testator  sells 
afterwards,  the  legacy  is  ^ne ;  for  at  the  time  Mrs.  Colchester  made  her  will,  she  was 
intjtled  to  nothing  in  specie,  and  she  devised  no  specifick  thing,  and  the  species  after- 
iraxds  allotted  to  ner  were  not  the  things  she  had  before  devised,  so  that  her  disposing 
of  any  of  them  afterwards,  was  not  an  i^enation  of  anv  specifick  thing  she  had  devised, 
but  she  dera^ped  by  her  will  that  her  m(Hety  should  be  turned  into  money,  and  £200 
of  it  to  be  paid  to  her  grand-son,  and  the  residue  to  be  put  out  at  interest  for  the  benefit 
of  the  gnmd-daughter ;  so  that  she  does  not  devise  the  share  itself,  but  the  mone^ 
ariaing  oy  it ;  and  then,  since  ademptions  are  not  to  be  presumed,  what  is  there  in  this 
case  that  shews  an  alteration  of  her  intention  t  not  the  turning  it  into  money,  for  that 
vas  what  she  designed  by  her  will ;  so  that  this  was  only  pursuing  that  intention, 
and  preparing  things  for  her  trustees,  2  Vem.  681.  I  give  m^  unoe  Orm  £500,  vie. 
£400  due  on  bond,  and  £100  in  money,  the  testator  after  receives  part  of  the  £400, 
and  takes  a  bond  for  the  other  part :  This  was  adjudged  by  Lord  Harcourt  no  ademption 
of  the  l^acy,  because  nothing  appeared  to  shew  an  alteration  of  intention.  It  cannot 
be  imagined  when  Mrs.  C^hester  made  her  will,  she  considered  hersdf  as  intitled 
to  a  sixth  part  of  every  species,  and  thea  her  will  cannot  be  understood  as  a  devise 
of  a  sixth  jMit  of  every  species ;  but  she  disposes  of  her  sixth  put,  be  it  what  it  will, 
and  orders  it  to  be  oonvezted  into  money ;  if  her  receipt  is  no  adempti(m,  why  should 
her  isle  of  it  1  which  is  not  inconsistmt  with  her  will,  but  curying  on  the  intention 
of  it. 

[375]  Mr.  Attorney  General  for  the  defendant.'  This  devise  of  Mrs.  Colchester  is 
the  same  as  if  she  had  devised  the  particular  sorts,  and  she  only  expresses  herself  other- 
wise for  shortness ;  her  said  share  is  given  to  the  trustees,  and  the  turning  of  it  into 
money  is  part  of  the  trust ;  and  not  of  the  bequest ;  and  that  direction  shews,  she  did 
not  apprehend  she  was  intitled  to  money,  and,  if  after  making  her  will,  she  had  not 
called  it  in,  her  trustees  would  have  been  intitled  to  a  share  of  each  spedes,  which  shevrs 
the  will  amounts  to  a  devise  of  the  particular  kinds,  and  not  of  so  much  money :  I  oUow 
an  ademption  is  not  to  be  presumed,  but  must  be  shewn  by  some  fact,  that  takes  awav 
the  thiiu[i  uid  dilbis  from  a  revocation,  whidi  takes  away  the  bequest,  as  a  later  will, 
or  eodiofl,  and  the  direction  to  the  trustees  to  sell,  does  not  alter  the  case,  because  this 
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was  a  sale  by  herself  in  her  life-time.  If  the  testator  devises  a  bond  debt,  he  designs 
the  legatee  the  money,  yet  if  he  afterwards  call  it  in,  the  legacy  is  lost.  In  the  ewe 
of  Orm  and  Smyth,  the  legacy  of  £500  remained,  though  one  of  the  funds  was  altered, 
and  tlie  viz.  made  the  diSerence,  for  the  £500  was  absolutely  ^ven.  The  executor 
of  Mr.  LockingUm,  if  the  ready  money  was  sufficient,  could  not  turn  these  species  into 
money,  for  the  payment  of  the  debts ;  but  the  residuary  legatees  were  intitied  to  the 
specifick  shares.  Lady  Dover  devised  the  residue  of  her  personal  estate,  which  consisted 
of  leasehold  houses,  to  a  Roman  Catholick,  and  your  lordship  decreed  it  to  be  distributed 
auiong  her  next  of  kin,  because  the  testatrix  having  left  money  sufHcient  to  pay  her 
debts,  the  devise  was  intitied  to  the  very  species,  and  the  executor  could  not  sell  them, 
and  she  was  disabled  by  the  statute  to  take  the  leases.  Therefore  this  devise  is  the  same 
as  if  she  had  devised  the  particulars  by  name,  and  the  testatrix  having  afterwards 
disposed  of  part  of  them  :  As  to  so  much  of  them  the  legacy  is  gone,  and  it  is  become 
part  of  her  own  estate.  Suppose  she  had  given  them  away,  could  the  legatee  have  liad 
satisfaction  for  them  out  of  her  assets  1 

McuUr  of  the  Bdls.  An  ademption  is  an  implied  revocation,  a  declaration  of  the 
intention  being  altered,  and  must  q>erate  as  a  revocation ;  the  civil  law  distinguishes, 
where  a  legacy  is  pud  in  by  the  debtor,  or  coercion  of  law,  which  is  no  ademption, 
because  no  change  of  mind  appears,  and  where  it  is  called  in  by  the  testator,  in  which 
case  the  legacy  is  gone  :  The  question  then  is,  if  here  does  not  appear  a  sufficient 
intention  in  the  testatrix  to  alter  her  mind  1  The  brother's  estate  consisted  chiefly  in 
securities,  and  he  gives  a  moiety  of  two  thirds  of  the  residue  of  it,  enumerating  the 
particular  species  of  which  it  consisted,  to  Mrs.  Colchester,  and  she  by  her  will  avea 
this  her  undivided  share,  [376]  <^^->  afterwards  a  division  is  made  of  the  brotner'a 
estate  and  stock,  and  bonds  are  allotted  to  h^,  part  of  which  she  sells,  and  keeps  no 
account  of  the  produce,  and  the  grand-daughter  would  have  her  estate  debtor  to  her 
for  so  much.  Mrs.  ColchetteT,  if  tlie  debts  were  paid,  might  insist  upon  receiving  the 
specifick  estate,  and  have  an  injunction  of  this  Court,  to  restrain  the  executor  from 
touching  or  selling  the  species,  and  to  have  an  equal  share  of  every  species  with  the 
other  legatee,  and  not  have  one  set  off  against  the  other,  unless  it  was  a  prejudice  to 
the  estate  :  The  executor,  for  instance,  could  not  have  given  the  leasehold  estate  to 
one  or  other  of  them,  but  each  might  say,  I'll  have  a  part  of  the  real  chattels.  She 
might  have  sold  her  undivided  share,  and  the  vendee  would  have  stood  in  her  roam, 
and  tliat  would  have  been  an  ademption,  and  will  coming  to  a  divisitm  of  it,  and  then 
selling  part  of  it,  make  any  difference  1  Mrs.  Cdchester,  after  making  her  will,  first 
came  to  a  division  and  receipt  of  her  share,  which  did  not  amount  to  an  ademption, 
because  it  was  done  in  concert  with  the  other  legatee  ;  and  by  this  step  she  put  it 
more  in  her  power  to  dispose  of  it,  and  accordingly  she  afterwards  sells  part  of  it,  and 
keeps  no  account  of  the  produce,  but  if  she  had,  and  the  account  had  been  framed  in 
such  a  manner  as  shewed  ber  intention,  that  this  should  still  be  considered  as  part  of 
her  brother's  estate,  it  might  then  be  said,  she  was  only  carrying  on  the  intention  of 
Jier  will,  but  having  blended  the  money  with  her  own  estate,  it  shews  her  intention, 
that  it  should  be  no  longer  conadered  as  any  part  of  her  brother's  estate.  So  I  am  of 
opinion,  that  this  sale  is  an  ademption  pro  tanto  ;  she  had  a  property  in  her  apecifick 
undivided  share,  and  if  she  had  sold  it  before  the  division,  that  would  have  been  an 
ademption,  and  why  should  it  not  be  after  division  t  whid^  enabled  her  the  better  to 
sell  it,  and  she  has  kept  no  account  of  the  money.  (1  Vem.  95  ;  Swinb.  part  7,  ch. 
20  ;  Raym.  325  ;  3  Vem.  521.) 
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Case  196.— MoitOAH  versfu  Morgan.  [1730.] 
AttheBdls.  Bodemdie. 


A  man  cannot  commit  a  devastavit  by  will,  but  nothing  passes,  but  what  the  testator 
may  lawfully  grant.  '  I  give  to  A.  alt  my  personal  estate  which  I  shall  be  intitled  to 
'  as  administrator  to  my  father,  or  otherwise  howsoever,  exonerated  and  diachaiiged 
'  of  all  my  debts  and  funerals,'  and  the  testator  subjected  his  lands  to  the  payment 
d  his  debts  and  funerals.  Nothing  passes  by  these  words  that  belonged  to  the  fother, 
but  the  distributive  share  of  the  son,  and  tho'  if  he  wasted  the  assets,  by  oonstruetion 
of  law  he  made  his  father's  debts  his  own,  yet  the  words  of  this  will  must  not  be 
taken  in  that  sense,  but  they  must  be  paid  out  of  his  personal  estate.  Swinb.  part  3, 
sect  6,  5,  n.  2;  Bro.  tit.  Adm.  n.  7  ;  Fits,  same  tit  n.  3;  Plowd.  625,  576; 
Wentw.  Ofi.ofS]c.  17, 26. 

The  testator  made  his  will,  inter  al\  in  these  words ;  '  I  give  and  bequeath  to  my 
'  grand-mother  all  my  personal  estate,  of  what  kind,  nature,  or  quality  soever,  which 
'  I  shall  be  intitled  to,  as  administrator  to  my  father,  or  otherwise  howsoever,  exoner- 
'  sted  and  discharged  of  the  payment  of  all  my  debts  and  funeral  charges  ;  and  subjects 
'  his  lands  to  the  payment  of  his  debts  and  funerals.'  The  defendant  insisted  that  this 
wu  a  specifick  legacy  discharged  of  the  debts  of  the  son,  but  not  of  the  father,  and 
vould  take  in  only  the  distributive  share  of  the  son.  The  plaintiff,  that  by  the  words 
and  intention  of  the  testatOT,  all  the  peraonal  estate  of  the  father,  as  well  as  of  the  son 
Touid  pass,  and  discharged  of  both  [377]  t^beir  debts,  for  the  distributive  share  did 
not  bekmg  to  him  as  administrator,  but  he  had  a  right  to  it  if  he  had  not  taken  out 
idministaration,  and  the  words  signify  all  the  legal  estate  he  was  intitled  to,  by  taking 
out  the  letters  of  administration,  which  as  he  might  dispose  of  in  his  life-time,  so  he 
misht  by  his  will,  which  will  amount  to  a  devastavit,  ana  then  the  debts  of  the  father 
will  become  his  debts. 

Master  of  the  Rolls.  A  man,  by  law,  cannot  commit  a  devastavit  by  his  will,  but 
Mily  by  act  executed  in  his  life-time ;  for  the  testator  can  give  nothing  away  by  a 
devise,  but  what  he  lawfully  may  ;  and  therefore  only  his  distributive  share  of  the 
personal  estate,  discharged  of  the  debts,  can  pass.  The  debts  are  alienum,  not  the 
penonal  estate  of  the  father ;  and  he  says  all  my  personal  estate,  not  all  his  personal 
ettste.  And  even  if  Uie  son  by  committing  a  devastavit  had  made  them  his  debts  in 
eonstnictioa  of  law,  they  should  not  be  considered  as  such  in  this  will,  but  his  estate, 
<fie.,  is  only  his  share  under  the  statute,  of  so  much  as  remains  after  payment  of  the 
debts,  but  if  he  has  wasted  the  assets  of  the  father,  so  that  there  are  not  sufficient  to 
satisfy  his  debts,  as  to  so  much  they  are  the  ^on's  debts,  and  must  be  paid  out  of  the 
pen(mal  estate. 


Mr.  Attorney  General  for  the  plaintiff.  A  Bill  was  brought  by  Sir  /ofcn  Eyles, 
sod  the  other  trustees  for  the  sale  of  the  estates  of  the  late  Directors  of  the  South  Sea 
Company,  against  Sir  John  Blunt  and  Mr.  Ward,  to  have  £40,000  repaid,  and  £1000 
South  Sea  stock  transferred  to  them  by  Mr.  Ward,  which  Sir  John  Blunt,  one  of  the 
fade  Directors,  had  paid  him  tar  the  purchase  of  an  estate  in  Gray's-Lane  and  Wapping, 
in  the  year  1720,  and  to  set  aside  the  said  purchase,  as  fraudulent  and  subsequent  to 
tbe  time  allowed  by  act  of  Parliament  By  the  articles  of  agre^ent,  Sir  J<^n  Blunt 
was  to  pay  £20,000  at  a  day  certain,  £20,000  when  the  conveyances  were  executed, 
and  £10,000  by  a  transfer  of  £1000  South  Sea  stock  with  the  dividends,  and  the 
purchase  was  decreed  to  be  set  aside,  and  the  money  repaid,  and  the  cross  bill  is  to  have 
the  purchase  established.  The  defendants  obtained  an  order  to  refer  the  depositions 
for  irregularity,  and  the  Master  has  certified  that  they  are  irregular,  because  the 
[378]  witnesses  were  examined  to  the  same  matters  that  were  in  issue  in  the  original 
cause,  and  they  were  settled  by  a  decree  of  the  Court.  The  great  question  in  the 
original  cause  was,  When  the  articles  and  conveyances  were  executed  t  Mr.  Annedy 
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being  examined,  when  Sir  John  Blunt  laid  the  articles  before  him,  but  not  the  par- 
ticular day,  deposed  it  was  some  time  in  the  winter  1720,  and  we  had  an  order  to  ex- 
amine Mr.  Peorce  viva  voce,  at  the  hearing,  but  your  lordship  was  (A  opinicm,  we  could 
not  examine  him  to  the  time.  But  Mr.  Annesly  being  examined  in  this  croes  cause, 
swears,  that  on  looking  over  the  book  in  which  his  fees  are  entered,  he  finds  that  the 
articles  were  laid  before  him  for  his  perusal,  6th  January  1720,  which  was  before  the 
disabling  act  took  place  ;  and  Mr.  Pearce  swears,  Mr.  Ward  shewed  him  the  articles  in 
August  1720  ;  the  witnesses  are  persons  of  undoubted  reputation,  and  have  not  proved 
any  thing  that  tends  to  contradict  what  was  proved  in  the  former  cause,  but  only 
what  tends  to  explain  and  illustrate  it ;  and  though  I  allow  that  the  Court  is  veiy 
tender  of  examining  witnesses  after  publication,  yet  they  admit  of  auxiliary  or  ex- 
planatory proofs.  KeUw.  96  a,  b.  As  where  A.  and  B.  are  supposed  to  have  d<me 
such  an  act,  the  proof  of  which  is  but  obscurely  set  forth  in  the  witnessee  depoaitioiu, 
they  not  giving  any  reasonable  testimcmy  of  their  knowled^  touching  the  periormance 
of  such  act  in  any  particular :  Now,  if  such  obscure  depositions  be  pubUshed,  and  the 
deponent  happen  to  die,  others  may  well  depose  that  they  were  present  at  the  per- 
formance of  that  act,  and  so  explain  the  first  depositions  ;  but  if  they  depose  any  tiling 
contrary  to  the  former  depositions,  or  which  may  alter  any  part  of  the  substance  there- 
of, such  deposition  is  void,  and  ought  to  be  rejected.  Harar.  180,  Sir  John  Langham 
versus  Lawrence. 

Mr.  Wills.  The  Master  has  given  two  reasons  why  the  depositions  are  irregular, 
because  the  witnesses  were  examined  to  the  same  matters  in  the  original  cause,  and 
because  all  those  matters  were  settled  and  determined  by  the  decree ;  but  this  last 
reason  is  only  proper  for  your  brdship's  judgment,  and  is  out  of  the  submissioii  to 
the  Master,  the  defendant  may  think  the  matter  by  the  ori^ia)  lull  is  not  brought 
properly  before  the  Court,  and  may  be  willing  to  state  his  own  case ;  but  by  this 
argument,  no  cross  cause  could  be  brought  to  hearing,  after  a  decree  in  the  original 
cause.  The  other  reason  goes  to  all  the  evidence,  and  so  is  in  effect  to  say,  we  shall 
not  bring  our  cause  to  a  hearing,  because  we  cannot  read  our  depositions.  It  is  not 
proper  to  examine  witnesses  to  contradict  what  was  sworn  in  the  other  cause,  but  it  is 
agreeable  to  reason,  and  the  practice  of  the  Court,  that  where  any  matter  is  doubtful 
in  the  original  cause,  to  allow  auxiliary  proofs  in  the  cross  [379]  cause  to  explain  it, 
and  this  is  the  reason,  why  the  Court  in  many  cases  directs  an  issue,  yet  that  is  liable 
to  the  same  objection,  that  the  same  witnesses  may  be  examined  to  the  same  points ; 
indeed  if  they  swear  contrarjr  to  their  d^oeitions,  no  weight  will  be  laid  on  their 
evidence,  and  so  your  lordship  at  the  hearing*  may  give  what  credit  you  please  to 
these  depositions  where  they  contradict  the  former :  The  decree  was  made,  not  because 
the  evidence  was  against  us,  but  because  we  had  not  made  out  the  facts  neceesary  to 
our  defence,  nothing  was  proved  against  us,  but  we  had  not  proved  enough  :  All  we 
have  done  in  this  cause  is,  to  explain  and  supply  what  was  doubtful,  but  not  to  contra- 
dict even  the  plaintiff's  evidence.  1  Can.  Cas.  228.  On  an  appeal  upon  a  commission 
of  charitable  uses,  the  question  was,  Whether  certain  houses  were  parcel  of  Bridetoell, 
or  of  Dorset  house  %  And  the  Court  directed  a  trial  of  law,  and  a  commission  was  moved 
for,  to  examine  a  witness  fughty  years  old,  who  was  not  discovered  before,  and  unable 
to  travel :  The  motion  was  opposed,  because  of  publication  b^ng  past ;  and  the  Lord 
Keeper  siud,  though  the  rule  of  non-examination  after  publication  had  bem  strict  in 
this  point,  yet  the  Court  was  the  judge,  and  so  he  ordered  a  commission.  By  this  it 
appears,  that  is  discretionary  in  the  Court  to  grant  a  commission  after  publication  ; 
and  though  that  was  an  examination  after  publication  in  the  same  cause,  that  does 
not  make  the  case  different  from  ours,  for  the  reason  why  an  examination  is  not  allowed 
after  publication,  for  fear  to  introduce  fraud  and  perjury,  when  the  parties  know  where 
the  cause  pinches,  is  equal,  whether  the  examination  is  in  the  same,  or  another  cause. 

Mr.  Mead.  The  trustees  by  their  answer  to  our  cross  bill  say,  that  the  articles  or 
the  indorsement  of  the  payment  were  not  executed  when  they  bear  date  :  These  then 
being  matters  particularly  put  in  issue  in  this  cause,  uid  publication  being  past  in  the 
original  cause  hefore  their  answers  came  in,  it  was  proper,  and  not  inconsistent  with, 
the  rules  of  the  Court,  to  examine  to  these  pdnts,  there  was  no  examination  in  the 
original  cause  to  the  particular  time  the  articles  were  executed,  and  upon  the  hearing 
Mr.  Justice  Price  was  of  opinion,  that  there  ought  to  have  been  a  further  inquiry  ; 
and  the  witnesses  in  this  cause  give  their  reasons  from  written  evidences  why  they 
can  remember  the  particular  day  ;  so  this  is  no  more  than  proving  exhibits,  and  offering 
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nqilanatOTy  evidence,  and  giving  the  witnesaes  an  opportunity  to  see  whether  they  can 
find  any  thing  to  explain,  and  fix  their  evidence :  Mr.  Mason  says,  he  remembers  it  to 
be  the  seventh  of  September,  because  on  that  day  he  received  a  note  from  Sir  John 
Blunt,  drawn  on  the  Sword  Blade  Company,  which  he  makes  an  exhibit :  So  Mr. 
[380]  Annesly  in  his  former  examinaticoi  said,  sometime  in  the  year  1720,  now  he 
sets  out  the  day,  and  Mr.  Pearce  is  positive  from  a  letter  that  he  saw  and  perused  the 
articles  in  August ;  and  his  deposition  is  not  irregular,  because  the  same  witness  cannot 
be  twice  examined,  for  he  was  not  examined  in  the  former  cause.  It  is  veiy  usual  on 
^)plication,  to  examine  a  witness  over  again  before  the  Master,  after  a  hearing  to 
matters  of  account  and  the  like ;  and  tl&  being  an  examination  in  another  cause, 
there  was  no  reason  to  apply  for  leave. 

Mr.  FazaJceiiy.  Here  is  an  exhibit  bearing  date  in  JtUy,  which  is  to  be  presumed 
was  executed  at  that  time,  and  we  have  only  examined  to  fortify  that  presumption ; 
md  since  we  have  a  right  to  proceed  in  our  cross  cause,  it  is  reasonable  we  may  examine 
to  all  the  facts  necessary  to  make  out  our  case.  The  witnesses  have  refreshed  their 
memories  by  written  entries,  which  cannot  mistake ;  and  if  your  Lordship  on  applica- 
tion would  have  granted  this  examination  in  the  same  cause,  as  being  just  and  reasonable, 
of  common  right  we  have  liberty  to  examine  to  it  in  the  cross  cause  without  leave. 
When  a  Court  directs  an  issue,  it  is  liable  to  the  same  objections  as  this  examination  : 
If  these  depositions  should  be  suppressed,  we  should  be  without  remedy,  though  the 
justice  of  the  case  was  with  us  :  If  your  lordship  permits  them  to  be  read,  you  may 
give  what  credit  you  please  to  them  j  and  they  will  not  conclude  the  property  of  the 
defendant ;  but  if  your  lordship  pleases  you  may  direct  an  issue. 

Mr.  Solicitor  General  for  the  defendants.  The  only  question  is,  Whether  the  ex- 
amination in  the  cross  cause  is  regular.  In  1723  we  brought  our  bill,  and  in  May  1727 
the  cross  bill  was  filed,  publication  past  in  our  cause  the  9th  of  July  following,  and 
our  answer  came  in  the  December  aner.  We  set  out  by  our  bill,  the  whole  fraud  and 
contrivance,  that  the  houses  were  set  by  ward  upon  fictitious  leases  to  Mason  at  a  £1000 
a  year  rent,  and  fifty  years  purchase  given  for  them  by  Sir  John  Blunt ;  that  the 
agreement  was  not  carried  into  execution  'till  after  the  5th  of  January  1720,  and  that 
the  articles  were  antedated,  and  this  was  the  nust  material  point  in  issue  in  that  cause  : 
The  cross  bill  relates  to  the  siune  individual  thing,  to  discharge  the  claims  of  the  trustees, 
and  to  quiet  the  plaintiff  in  the  enjoyment  of  the  money  and  stock,  and  is  as  much  by 
way  of  defence  only,  as  their  answer. 

The  cause  was  heard  four  days  by  your  lordship,  assisted  by  the  Lord  Chief  Justice 
Baymond,  the  Master  of  the  Rdls,  and  Mr.  Justice  Price,  and  your  lordship  declared 
the  whole  [381]  proceedings  to  be  fraudulent,  and  decreed,  that  Blunt  and  Ward  should 
account  for  the  money  and  stock ;  and  this  decree  has  been  signed  and  inrolled,  an 
account  taken,  and  a  report  made ;  Our  answer  to  the  cross  bill  came  in  before  the 
decree,  or  we  might  have  pleaded  it  in  bar  to  their  relief,  for  a  decree  can  never  be 
Tuied  by  a  new  bill,  but  by  a  bill  of  review  only,  because  the  same  Court  might  make' 
contrary  decrees  on  the  same  equity,  and  the  parties  would  be  intitled  to  the  aid  of  the 
Court  to  carry  them  into  execution,  so  that  the  process  of  the  Court  would  fight  with 
itself :  They  say,  as  they  have  a  ri^ht  to  go  on  with  their  cause,  they  have  a  ri^ht  to  prove 
their  case,  but  they  cannot  examme  to  the  same  matter  after  publication,  either  in  the 
same  cause,  or  in  a  cross  cause,  because  they  equally  see  what  is  sworn  ;  and  this  occa- 
sions that  constant  application  to  the  Court  to  enlarge  publication  in  the  original  cause, 
till  they  have  examined  their  witnesses  in  the  cross  cause,  that  they  may  not  be  precluded 
hoxa.  examining ;  and  the  reason  is  to  prevent  perjury,  and  the  contradiction  of  evidence, 
to  misguide  the  Court  by  a  misrepresentation  of  facts,  and  the  ekeing  out  evidence  by 
erplanatioiL  As  this  is  a  general  rule,  let  us  see  whether  there  is  any  reason  to  dispense 
vnh  it  in  the  present  case ;  they  say  they  examine  only  to  illustrate  the  former  evidence, 
vdA  to  a  point  that  was  thought  not  material  in  the  other  cause ;  but  this  was  the 
prineqial  point  in  issue  in  that  cause,  and  a  fact  they  thonselves  examined  to  ;  but  if, 
After  a  cauM  was  heard,  and  the  Court  laid  hold  of  a  defect  of  evidence,  the  party  might 
eumine  to  the  same  matter  in  a  cross  cause,  it  would  be  the  strongest  temptation  to 
make  out  and  suinJy  what  they  find  material,  and  the  examination  is  e(jually  introduc- 
tive  of  perjury,  whether  it  contradicts  the  former  evidence,  or  carries  it  further  upon 
their  finding  it  material ;  and  they  draw  their  arguments  from  what  tlie  witnesses 
have  sworn  in  this  examination,  which  cannot  be  considered ;  for  the  question  is. 
Whether  the  same  or  new  witnesses  have  been  examined  to  the  same  matters  that  were 
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at  issue  in  the  original  cause,  not  what  they  have  sworn  on  the  exanunation  :  We  opposed 
the  examining  Mr.  Pearce  viva  voce,  in  the  other  cause  to  the  time ;  because  they  could 
examine  him  only  to  the  execution,  and  the  reason  is,  because  such  a  wibiess  may  lutve 
Been  the  depositions,  and  not  to  save  the  register'  a  little  trouble,  but  there  is  not  that 
room  for  perjury,  when  he  is  examined  only  to  the  execution  :  So  these  depositions  are 
not  warranted  by  the  course  of  the  Court,  nor  by  the  reasons  offered  for  the  plaintiff. 
As  to  the  cases  that  have  been  quoted,  it  ia  not  said  in  KeUway,  whether  it  was  agreed 
by  the  Court,  or  by  the  council  at  the  bar,  as  their  opinion,  and  there  the  deposLtions 
were  obscure,  and  the  witness  dead,  but  I  am  sure  the  contrary  opinion  has  been  held 
ever  since,  and  their  goin^  so  far  back  is  a  strong  proof  that  the  modem  practice  is 
a^inst  them.  The  case  m  Hardress  is  nothing  to  the  purpose ;  a  [382]  trial  was 
directed,  and  a  bill  brought  for  a  discovery,  and  the  defendant  draaurred,  because  the 
[ilaintiff  ought  not  to  have  supplemental  proof  in  the  same  cause,  and  dhe  demurrer 
waa  over-nued ;  here  the^  would  have  supplemental  proof  in  the  same  Court,  and  to 
overturn  a  decree,  but  it  is  proper  to  apply  for  evidence  on  a  trial,  and  the  one  case  has 
no  relation  to  the  other.  They  say  the  Court  after  publication  often  directs  issues  on  the 
hearii^ ;  true,  and  the  defendants  in  the  former  cause  pressed  for  a  trial,  but  your 
lordship,  and  his  Honour  the  Master  of  the  BoUs,  were  oi  opinion  against  them,  irom. 
the  extreme  danger  of  perjury,  after  the  parties  have  measured  their  strength ;  and 
because  this  wh^e  case  was  a  com^ication  of  fraud ;  and  if  the  Court  at  that  time 
would  not  grant  them  what  it  often  does  to  the  suitors,  there  is  greater  reason  to  adhere 
stricdy  to  wie  rules  of  the  Court. 

Lord  ChtuMxUor.  You  need  not  go  on.  There  is  no  rule  in  this  Court  more  sacred, 
than  that  witnesses  shall  not  be  examined  in  another  cause,  to  matters  in  issue  in  a 
former :  It  is  sometimes  done  on  an  appeal  in  the  spiritual  Court  in  the  same  cause, 
vim  voce,  and  informandam  Consdenham  JudicU,  oecause  the  Court  are  to  satisfy 
thwiselves  all  the  ways  they  can.  Cross  biUs  were  at  first  unwillingly  allowed  of ;  ^e 
Court  foresaw  great  mconveniences  from  them,  and  the  rules  relating  to  them  were 
introduced  by  Sir  Nicholas  Bacon ;  they  are  in  the  nature  of  a  defence,  and  were 
allowed  of,  that  the  party  might  more  fuUy  have  the  benefit  of  somewhat  he  could  not 
so  well  profit  himseu  of  being  a  defendant,  though  it  was  at  issue  in  the  other  cause, 
but  they  cannot  examine  to  the  same  matters  after  publication,  as  evidently  appears 
from  the  motions  that  are  every  day  made  to  enlarge  publication  in  the  original  cause  ; 
but  the  plaintiff  has  been  guilty  too  of  a  breach  of  another  rule,  that  a  cross  bill  is  to  be 
broii^t,  time  moudi  to  examine  to,  before  publication  passes  in  the  original  cause, 
the  answer  came  in  iiefbre  the  decree,  so  they  could  only  answer  and  deny  the  facts, 
and  if  any  thing  happens  after  that  hinders  an  examination  to  them,  that  cannot  be 
helped :  The  decree  has  established  these  facts,  and  can  be  altered  only  by  a  bill  of 
review,  or  an  appeal,  and  the  matters  in  issue  in  the  original  cause,  or  settled  by  the 
former  decree,  cannot  be  examined  to  in  the  cross  cause ;  so  the  exceptions  to  the 
Master's  report  must  be  over-ruled.  (Curs.  Cane.  323,  324,  327  ;  1  Chan.  Cas.  234 ; 
Keilw.  100  a;  Hardr.  120;  Pract.  Reg.  in  Cane.  43,  362.  363;  Introd.  to  Clerk's 
Tut.  in  Cane  20,  74 ;  2  Chan.  Cas.  75,  79,  217  ;  2  Vem.  409 ;  1  Vern.  253  ;  1  Chan. 
Cas.  156, 25, 233.) 


[383]  Friday,  June  the  26^  [1730]. 

197.— Stanley  versus  Stock. 

At  the  Chancellor's  house,  Lord  Chancdlor. 

If  obligors  are  bound  jointly  and  severally,  tibe  obligee  may  sue  t^em  hero  severally,  as 
well  aa  at  law.   2  Lev.  74 ;  3  Lev.  Hatt  versus  Gmgham ;  Su|^.  to  Wentw.  357. 

Two  were  jointly  and  severally  bound ;  both  died,  and  the  i^intiff,  who  was  ad- 
ministrator to  one  of  the  obligors,  filed  a  bill  against  his  heir,  and  it  was  objected  at  the 
hearing  that  the  representatives  of  the  other  oUigor  ought  to  have  been  made  parties ; 
but  the  objection  was  over^ruled,  because  the  obligee  may  sue  them  joindy  or  sevorally 
in  this  Court,  as  well  as  at  law. 
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Thursday,  Jvly  the  2d  [1730]i 
APPEALS  AND  BEHEABINGS. 
Case  198.— Hawkins  iwrm  Cboke. 
At  the  ChanceUor's  house.  Lord  ChanceOor.  [S.  C.  2  P.  Wms.  556.] 

Mr.  Vemey  for  the  defendant.  This  cause  comes  before  your  lordship  on  an  appea 
(Ant  Cas.  158),  from  a  decree  of  his  Honour  the  Master  of  the  Rolls,  and  on  exceptions 
taken  to  the  Master's  report,  of  the  regularity  of  issuing  the  sequestration  ;  but  as,  if 
the  decree  ia  reversed,  that  will  put  an  end  to  the  other  question,  I  shall,  according  to 
your  lordship's  commands,  confine  myself  to  that  On  the  20th  of  F^ruary  1728,  a 
sequestration  issued  for  want  of  an  answer,  and  on  the  28th  of  the  same  month,  the 
plaintiff  obtained  an  order  to  set  down  the  cause  on  the  sequestration,  that  the  bill 
might  be  taken  pro  amfesso ;  when  the  cause  came  on  to  be  heard,  it  being  alleged  for 
the  defendant,  that  he  was  willing  to  answer,  the  cause  was  adjourned  to  the  7  th  of  March. 
On  the  4th  of  March  we  put  in  an  answer,  which  the  plaintiff  excepted  to,  and  on  the 
7th  of  May  the  Blaster  reported  insufficient,  and  t^e  next  day  we  were  served  with  a 
aAvcBita  for  coats,  and  to  make  a  better  answer.  On  the  1 4th  of  May  we  paid  the  coats, 
uA  on  the  10th  of  July  we  put  in  a  second  answer,  which  on  the  13th  of  July  the 
Master  reported  insufficient,  then  we  put  in  a  third  answer,  which  was  sworn  anc  [filed 
the  I9th  of  July,  and  on  the  2l8t  of  July  1729,  the  cause  came  to  a  hearing,  and  the  bill 
was  decreed  to  bo  taken  pro  confesso,  though  we  produced  a  certificate  that  our  third 
answer  was  filed,  and  which  not  being  excepted  to,  must  be  taken  for  a  full  and  sufficient 
answer,  though  only  two  answers  are  taken  notice  of  in  the  decree  :  But  as  the  cause 
is  opoi  on  the  appeal,  we  may  read  to  ^our  lordship  the  certificate,  and  if  the  decree 
was  inrolled,  we  could  have  a  bill  of  review  for  [38C  error  appearing  on  the  face  of  it, 
that  we  had  put  in  two  answers ;  whereas  the  foundation  of  these  oecreee  is,  that  the 
defendant  would  not  answer,  though  the  present  practice  is  otherwise ;  yet  anciently, 
if  the  defendant  would  not  answer,  and  a  sequestration  was  returned,  the  bill  was  not 
taken  fro  amfesso,  unless  the  plaintiff  could  prove  the  all^tions  of  it,  because  in  all 
bills  they  are  greatly  beyond  the  truth,  in  order  to  come  at  it.  1  Vem.  223.  For  since 
the  defendant  by  refusing  to  answer,  deprived  the  plaintiff  of  putting  matters  in  issue, 
theCourtgavehimaliberty  to  prove  them.  In  1  Vern.  247,  the  Lord  Keeper  took  time 
to  consider  whether  he  would  decree  the  bill  pro  confesso  ;  so  it  is  not  a  very  plain  case. 
And  1  Vem.  228.  If  one  of  the  defendants  is  in  contempt,  and  stands  out  to  a  sequestra- 
tion, and  the  cause  is  heard  against  the  other,  ^et  he  may  come  in  and  answer,  and  the 
cause  may  be  heard  again  as  to  him.  And  if  a  defendant  puts  in  four  insufficient 
answers,  by  the  course  of  the  Court,  he  is  to  be  examined  on  interrogatories  in  vincuUs, 
and  1  Chan.  Caa.  279,  where  a  defendant  put  in  a  plea,  which  was  over-ruled,  and  after 
three  insufficient  answers,  the  Chancdlor  would  not  commit  him  to  be  examined  on 
iuterrogatoriea.  But  in  this  case,  the  drfendimt  was  in  prison  at  the  suit  of  the  Eking, 
en  a  conviction  of  fo^ery,  in  which  case  the  bill  ought  never  to  be  taken  pro  confesso, 
till  he  has  been  brought  into  Court  by  habeas  corpus,  and  told  of  the  danger  ne  is  in  if  he 
does  not  answer,  and  have  a  day  given  him  to  put  in  his  answer,  that  the  Court  may 
judge  whether  he  is  obstinate  or  unable,  through  poverty  or  otherwise,  to  answer  : 
And  this  is  the  practice,  whether  he  is  in  custody  at  the  suit  of  the  plaintiff,  or  of  a 
stranger ;  Cursus  Cane.  1 15,  of  which  the  plaintiff  was  so  sensible,  that  since  the  decree, 
he  has  constantly  brought  him  into  Court  to  inforce  the  execution  of  it,  though  it  was 
more  necessary  before  the  decree  than  since,  that  the  bill  might  be  read  to  him,  and  he 
know  what  to  answer.  If  the  merits  are  with  them,  to  reverse  the  decree  will  not  rob 
them  of  tiie  ben^t,  but  if  they  are  with  us,  we  are  precluded  from  the  advantage  of  them, 
bj  this  matter  of  form. 

Mr.  Altorwy  General  for  the  fiaintiff.  This  decree  will  appear  to  be  very  regular 
from  the  circumstiuicee  of  the  case,  and  the  general  practice  of  the  Court ;  when  the 
caiue  came  first  to  be  heard  on  the  sequestration,  the  plaintiff  was  undoubtedly  intitled 
of  right  to  a  decree,  that  his  bill  should  be  taken  pro  confesso,  no  answer  being  then  on 
the  file  J  but  then  the  defendant  applies  for  liberty  to  answer,  and  the  Master  of  the 
BMs  gave  him  leave,  and  adjourned  the  cause ;  he  puts  in  an  answer,  which  the 
Master  reported  insufficient  in  fifty  two  exceptions,  and  the  plaintiff  obtains  an  order 
to  bring  the  cause  on  again  upon  the  sequestration,  when  it  was  alleged,  thaX,  the 
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defendant  had  [385]  put  in  a  further  answer,  which  being  afterwards  reported  in- 
sufficient, the  cause  came  on  again,  as  it  did  originally,  for  the  liberty  to  answer  wu 

only  an  indulgence  given  by  the  Court,  out  of  the  rules,  which  the  defendant^bad  no 
right  to,  and  had  abused  ;  and  the  defendant  in  his  petition,  after  the  second  answer, 
for  the  cause  to  stand  over,  confesses  that  he  could  not  put  in  a  full  answer,  being  a 
prisoner,  without  a  sight  of  the  letters  in  the  custody  of  the  plaintiffs  clerk  in  Court ; 
and  since  he  has  not  seen  them,  this  is  an  admission  that  his  third  answer  is  insufficient ; 
then  the  question  is.  Whether  the  cause  being  set  down  on  the  sec[ue6tration,  the  bill 
might  not  be  decreed  pro  confesso,  though  the  defendant  had  put  in  three  insufficient 
answers,  whatever  was  the  imcient  practice,  the  presrait  course  of  the  Court  is,  when 
the  defendant  is  in  oontempt  to  a  sequestration,  for  want  of  an  answer,  to  take  the  bill 
pro  caafesso,  and  Courts  of  equity  have  established  this  rule  in  conformity  to  the  Courts 
of  law,  where  if  the  defendant  appears,  and  will  ncft  plead,  by  the  judgment  on  nil  dicU, 
the  whole  declaration  is  taken  for  true ;  so  if  no  answer  was  in,  the  decree  must  be 
admitted  to  be  regular,  and  these  insufficient  answers  will  not  vary  the  case,  but  they 
are  to  be  considered  as  no  answers,  for  the  ven^  reasons  on  which  these  decrees  are 
founded  (Curs.  Cane.  294,  295),  that  by  the  defendant's  fault,  no  issue  can  be  joined 
for  the  plaintiff  to  prove  his  case,  for  if  the  answer  is  insufficient,  the  merits  of  the  case 
are  not  put  in  issue ;  besides,  the  plaintiff  wants  the  discovery  of  the  defendant  to 
assist  him  in  his  evidence,  and  that  m  cases  of  contempt  an  insuffident  answer  is  con- 
sidered as  no  answer,  appears  from  hence ;  that  if  the  process  of  contempt  is  once 
begun,  and  an  insufficient  answer  is  put  in,  the  plaintiff  is  not  to  begin  the  proceas 
de  novo,  but  may  carry  on  the  old  process,  so  this  bill  ought  to  be  taken  pro  con^euo, 
because  the  defendant  has  done  nothing  to  put  the  nuitters  in  issue,  and  the  plaintiff 
wants  his  discovery,  and  cannot  otherwise  come  at  a  decree.  But  this  is  said  to  be 
against  the  course  of  the  Court,  by  which  if  the  defendant  puts  in  four  insufiSdrait 
answers,  he  is  to  be  examined  upon  interrogatories  in  vincidis :  But  in  that  case,  there 
never  was  any  foimdation  to  set  down  the  cause  on  the  sequestration,  the  process  had 
not  been  carried  on  to  a  sequestration,  before  any  answer  came  in  ;  and  as  the  plaintiff, 
if  he  had  carried  on  the  process  in  part,  might  have  continued  it  to  a  sequestration, 
for  want  of  a  sufficient  answer ;  so  as  he  has  gone  the  length,  he  may  revive  the  sequestra- 
tion for  the  insufficiency  of  the  answer ;  but  they  say  he  was  a  pruoner,  and  therefore 
ought  to  have  been  brought  up  by  haheas  corpus ;  he  was  not  in  custody  when  he 
put  in  his  first  answer,  and  is  not  now  at  our  suit,  so  we  were  not  obliged  to  take  that 
method,  which  is  only  observed  when  the  defenduit  lies  in  prison  on  a  process  of  con- 
tempt in  that  cause ;  and  though  his  answer  was  filed,  it  was  <no  answer,  and  we 
[386]  were  not  obliged  to  receive  it,  because  the  costs  of  the  contoiwt  were  not  paid  ; 
for  ii  an  injimction  is  granted  on  an  attachment  'till  answer,  and  further  order,  though 
the  defendant  files  an  answer,  he  cannot  move  to  dissolve  the  injunction  on  coming  in 
of  the  answer,  'till  he  has  cleared  his  contempts  :  So  the  strict  rules  of  the  Court  are 
with  us,  The  plaintiff  was  intitled  to  this  decree  before  any  answer  came  in,  ajid  the 
Court  let  the  defendant  put  in  an  answer,  not  as  his  right,  but  as  an  extraordinary 
indulgence,  to  see  whether  he  would  make  a  proper  use  of  it,  and  when  the^  saw  he 
abused  it,  only  allowed  the  plaintiff  to  resort  1»ok  to  what  he  was  at  first  intided,  and 
put  him  in  the  same  state  he  was  in  before. 

Lord  Chancellor.  By  the  old  practice  of  the  Court,  the  plaintiff  was  undoubtedly 
put  to  prove  his  biU  by  witnesses  viva  voce,  and  so  was  every  plaintiff  at  law,  his  declara- 
tion, as  appears  by  those  words,  Et  inde  proditcU  sectam,  where  secta  signifies  the 
witnesses. 

Mr.  Solicitor  General.  If  the  reason  of  this  case  is  the  same  with  those  in  which 
the  biU  has  been  decreed  to  be  taken  pro  confesso,  the  judgment  ought  to  be  the  same ; 
and  if  an  insufficient  answer  was  an  objection,  few  bills  could  be  taken  pro  confesso. 
When  the  cause  came  first  on  to  be  heard,  there  was  no  answer  ;  so  the  plaintiff  was 
intitled  to  this  decree,  and  it  was  the  mere  indulgence  of  the  Court  to  allow  the  de- 
fendant time  to  put  in  an  answer,  and  the  cause  in  the  mean  time  was  adjourned  over 
in  the  same  i^light  it  stood  before  the  defendant  put  in  his  answer,  which  was  reported 
insufficient ;  and  the  cause  came  on  again,  and  the  defendant  alleged  he  had  put  in 
a  further  answer,  upon  which  an  order  was  made,  that  if  he  did  not  procure  a  report 
within  four  days,  that  it  was  a  sufficient  answer,  the  cause  sbould  sUnd  first  in  the 
'  paper  to  be  heard ;  for  the  Court  being  suspidous  of  the  defmdant,  indsted  upon  his 
procuring  a  report,  the  Master  reported  tab  answer  insuffici«it,  and  then  an  order 
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was  made,  that  the  cause  should  stand  for  the  2l8t  of  Jvly,  and  he  sajs  he  put  in  a 
third  answer  on  the  19U),  but  it  is  not  the  filing  it  with  the  derk  makes  it  an  answer, 
br  the  plaintifi  was  not  bound  to  recave  it,  because  the  costs  were  not  paid,  and  the 
aoBwer  was  only  thrown  in,  that  the  cause  might  stand  over  again,  and  therefore  this 
answer  ought  to  be  laid  out  of  the  case,  and  the  two  former,  being  insufficient,  are 
BO  answuB,  which  appears  from  the  method  of  oaziying  on  the  process  (1  Chan.  Cas. 

and  the  subpoena  to  mt^  s  better  answer,  is  served  on  the  clerk,  and  not  on  the 
defendant,  as  the  first  subpoena,  and  if  the  pUuntif!  is  come  [387]  to  the  end  of  the 
Gne,  he  can  go  no  further,  but  may  indeed  b^gin  de  now ;  and  there  is  this  further 
reason,  why  a  bill  should  be  taken  pro  confesso  upon  an  imufficient  imswer,  because 
Dothing  material  perhaps  ma^  be  answered  by  it,  but  only  combination  and  con- 
federacy. What  then  can  the  plamtiS  do  7  must  he  set  down  the  cause  on  bill  and  answer  1 
that  would  be  an  admission  that  the  answer  was  good,  though  the  Court  bad  given 
their  opinion  that  it  was  not  sufficient,  or  must  he  reply  to  it,  but  then  he  loses  the 
benefit  of  a  discovery  from  the  defendant,  which  is  often  the  chief  end  of  coming  into 
this  Court,  because  he  cannot  prove  his  case,  and  was  the  reason  why  the  old  practice 
proring  the  InU  was  laid  asida  But  they  say,  if  the  defendant  puts  in  four  fosuffident 
answere,  he  may  be  exanuned  in  waadis ;  but  suppose  he  will  not  be  examined,  and 
the  pcDCesB  runs  to  a  sequestration,  because  the  party  cannot  be  found,  but  an  ezamina- 
ti(m  in  vwcvUt  supposes  him  found  and  taken  :  But  still  it  must  come  to  this  at  last, 
that  the  plaintiS  must  either  set  down  the  cause  on  bill  and  answer,  or  reply  to  the 
answer,  or  have  a  decree  that  the  bill  be  taken  pro  confesso.  But  it  is  objected,  that  it 
will  appear  by  the  inroUment  of  the  decree,  that  two  answers  were  put  in ;  but  it  will 
not  appear,  and  there  was  no  authority  to  open  those  answers,  but  the  decree  was  made 
on  reading  only  the  bill  If  there  are  six  defendants,  and  'some  of  them  appear  to  hear 
judgment,  and  some  do  not,  only  the  answers  of  those  that  appeared  are  opened  and 
inrDlled,  and  yet  the  answers  of  the  others  are  parcel  of  the  proceedings. 

Mr.  Wills.  This  decree  may  be  considered  as  if  no  answer  was  in,  for  the  cause 
must  stand  in  Jvly  as  it  did  in  Febrvary^  because  the  defendant  did  not  comply  with 
wh^  the  Court  indulged  him  in,  and  which  he  was  not  intitled  to  by  the  rules  of 
practice ;  and  the  Court  considers  an  insufficient  answer  as  no  answer,  by  way  of 
penalty  on  the  party  who  will  not  submit  to  the  judgment  of  the  Court,  that  it  is  in- 
niflScient,  which  appears  from  hence,  that  at  the  hearing  it  cannot  be  opened,  and  if 
an  injunction  is  granted  till  answer  and  further  order  ;  though  the  defendant  answers, 
and  denies  all  the  equity  on  which  the  plaintiff  prays  his  injunction,  yet  if  he  has  not 
answered  the  other  points  of  the  bill  fuUy,  the  injunction  shall  stand  ;  but  they  say,  a 
third  answer  came  m  on  the  19th  of  Jvly,  which  is  not  excepted  to;  there  was  no 
oocasion  to  have  the  judgment  of  the  Court  on  it,  because  the  defendant  himself  had . 
wmfeesed  it  insufficient,  lot  he  said  he  could  not  put  in  a  sufficient  answer  till  he  saw 
the  letters,  which  he  has  not  yet :  So,  on  filing  exceptions,  it  is  sufficient  if  the  de- 
fwdant  submits  to  answer ;  and  this  was  the  answer  his  Honour  the  Master  of  the 
Bdlt  gave.  That  there  was  no  occasion  to  refer  an  answer,  which  [388]  the  party  himself 
had  allowed  insuiHcient ;  but  this  was  no  answer,  because  he  cUd  not  oner  to  pay  ua 
the  coats. 

Mr.  Mead.  The  referring  the  answers  was  no  acceptance  of  them,  or  a  waiver 
of  the  costs ;  the  plaintiS  could  not  proceed  till  it  was  known  whether  the  defendant 
Iiad  put  in  a  good  answer,  or  not ;  so  he  must  refer  it  to  a  Master,  who  reports  it  in- 
sufBcient,  the  plaintiff  was  only  getting  on  his  cause  again  by  the  proper  method,  and 
accordingly  after  the  report  he  applies  to  have  his  cause  set  down  again.  If  an  answer 
is  reported  insufficient,  and  the  process  is  carried  on  to  a  sequestration,  cannot  the 
plamtiff  set  down  his  cause  on  the  sequestration  1  otherwise  he  is  without  remedy, 
or  if  the  defendant  is  in  custody,  and  will  not  answer  personal  interrogatories,  may 
not  the  plaintiff  carry  on  the  process  to  a  sequestration,  and  have  a  decree  upon  it  I 

Lord  ChanceUor.  A  decree  pro  confesso  is  like  a  judgment  by  nViU  dicit  at  common 
Iftv,  on  delivering  a  declaration,  the  defendant  has  time  to  appear,  and  plead ;  and  if 
he  appears,  and  the  rules  are  out,  the  plaintiff  may  sign  judgment,  but  if  the  rules  are 
out,  and  the  defendant  pleads  before  judgment  is  signed,  no  judgment  on  nihil  dicit 
can  be  given,  but  only  on  the  plea.  When  this  cause  first  came  to  be  heard,  the  pUuntiff 
vas  certainly  intitled  to  this  decree,  which  binds  the  defendant  as  to  the  truth,  and 
cuts  him  out  of  any  defence.  (Moor,  522,  Cas.  688 ;  Oro.  Eliz.  692  (1) ;  Rol.  Ab. 
2  part,  70 ;  Jon.  88).  And.  be  his  case  what  it  will,  he  can  have  no  remedy  by  appeal  \ 
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BO  it  is  reaaonable,  and  one  would  wish,  such  a  man,  if  possible,  let  in  to  make  his  de- 
fence. At  the  hearing,  the  defendant  desires  the  tibertv  to  answer,  and  the  cause  is 
adjourned  for  that  purpt^ ;  he  put  in  an  answer,  and  the  plaintiff  aUowa  his  capacity 
by  taking  exceptions  to  it.  This  decree  is,  that  the  bill  shall  be  taken  for  true,  because 
the  defendant  will  not  answer,  which  is  false,  because  there  appears  to  be  an  answer, 
in  which  the  defendant  has  denied  sereral  parts  of  the  bill,  and  can  I  presume  there 
is  no  answer  when  it  appears  there  is,  and  that  the  defendant  has  confessed  tiie  biU 
(Hob.  115,  OUmvU  and  AUen'$  case),  when  he  has  denied  it :  The  same  objectionB  may 
be  made  in  all  other  cases  to  the  methods  of  process,  and  yet  they  have  not  been  hitherto 
found  unsuccessful  The  defendant  ought  first  to  have  paid  the  costs,  but  since  the 
plaintiff  has  accepted  the  answers,  he  cannot  say  there  are  none  ;  so  I  think  these  are 
contradictions,  but  since  the  defendant  submitted  to  answer,  he  shall  not  now  say  the 
sequestration  issued  irregular,  and  he  had  a  benefit  by  it ;  so  the  exceptions  must  be 
discharged.  And  the  Court  is  of  opimon,  that  [389]  the  matter  of  the  plaintiff's  bill 
cannot  be  decreed  pro  confesso,  for  want  of  an  answer,  because  it  appears  by  the  records 
of  this  Court,  that  the  defendant  has  put  in  an  answer  to  the  plaintiff's  bill,  which  was 
accepted  by  the  plaintiff  as  an  answer,  by  excepting  to  it,  and  serving  the  defendant 
with  a  subpoena  to  make  a  further  answer ;  and  though  in  several  points  it  was  re- 
ported insufficient,  yet  the  defendant  having  denied  several  material  parts  of  the  pfaun- 
tiff's  bill,  it  cannot  be  said  in  this  case  that  he  has  put  in  no  answer,  or  be  presumed, 
that  the  plaintiff's  bill  is  in  those  points  true  or  confessed  :  And  if  the  decree  should 
be  lUktwed,  it  would  rob  the  party  of  the  benefit  of  his  defence.  (Curs.  Cane.  209,  387, 
449  ;  2  Chan.  Cas.  133,  237  ;  1  Prax.  Cane  7 ;  Praot  Reg.  in  Cane  330 ;  IntnkL 
to  Clerks  Tut.  in  Cane  18,  23,  28.) 

Tuesdatf,  July  the  1th  [1730]. 

MOTIONS. 

Case  199. — Shirlet  tfersus  Ferrars. 

At  the  Chancellor's  house.  Lord  Chancellor.   [S.  C.  3  P.  Wma.  77.] 

The  plaintiff  may  examine  a  person  de  bene  esse,  though  neither  old  or  infirm,  or  going 
abroad,  upon  affidavit  of  his  being  the  only  person  who  has  any  knowledge  of  the 
forgery  of  a  deed,  or  other  material  fact,  for  otherwise  if  he  dies  before  he  is  examined 
in  chief,  the  proof  of  the  fact  is  gone.  Curs.  Cane.  275,  294,  300 ;  1  Fraz.  Caiu. 
2 ;  Pract.  Reg.  in  Cane.  166  ;  1  Vern.  331. 

On  the  hearing  of  this  cause,  an  issue  was  directed  to  try  the  validity  of  a  deed ; 
and  Mr.  Lawrence  Shirley  having  sent  a  person  to  view  it  in  the  hands  of  the  Master, 
he  found  the  deed  to  be  all  of  his  own  hand-writing,  which  he  had  copied  from  anodier. 
by  the  command  of  Washington  Earl  Ferrars ;  and  that  the  names  of  the  parties,  and  of 
the  witnesses,  and  okl  labels  and  seals  were  since  put,  and  affixed  to  it ;  and  consequently, 
that  this  could  not  be  a  deed  executed  by  Sahert  £^1  of  Ferrous  the  father  of  Wetshing- 
ton,  as  was  pretended.  Upon  this  discovery  the  plaintiffs  file  a  supplemental  bill,  and 
the  defendaiits  having  prayed  a  month's  time  to  answer,  move  to  examine  this  person, 
De  bene  esse. 

Lord  Chancellor.  In  the  Court  of  Exchequer,  if  the  defendant  prays  time  to 
answer,  they  suffer  the  plaintiff  to  examine  Be  bene  esse  to  a  modus  and  other  matters, 
which  he  in  the  knowledge  of  several  people  :  This  examination  is  commonly  granted 
by  this  Court,  on  affidavit  of  the  great  age  or  sickness  of  the  witness,  or  that  he  is 
going  abroad  ;  but  the  affidavit  in  this  case  is  not  of  that  nature,  but  that  this  being 
a  fact  which  lies  only  in  the  breast  of  this  single  person,  if  he  dies  before  the  trial,  or 
is  examined  in  chief,  the  proof  of  the  fact  is  lost :  So  let  the  motion  stand  over  to  the 
next  seal,  to  see  if  the  detendants  will  consent  to  put  in  their  answers  in  a  fortnight, 
and  go  to  [390]  commission  this  vacation,  and  let  the  plaintiffs  make  affidavit,  that 
they  cannot  prove  this  fact  by  any  other  person,  and  see  if  they  can  find  any  instance 
of  such  an  order ;  though  if  the  defendants  will  not  agree  to  thu  proptwal,  I  will  grant 
a  commission  Ex  Debito  Justitia?,  if  there  is  no  precedent ;  and  though  I  do  not  think 
the  defendants  have  affected  luiy  delay,  but  that  they  an  intitled  of  common  right 
to  a  month's  tune  to  answer. 
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Friday,  July  the  IQth  [1 730]. 

APPEALS  AND  RE-HEARINGS. 

Case  200. — Nightingale  versus  Lockman. 

Ant.  Cas.  125. 

At  the  ChancMor*s  house.  Lord  ChanceUor, 

Lord  Chancellor.  Whatever  the  wife  is  possessed  of,  belongs  by  the  coverture  to 
the  husband,  and  by  reducing  into  poasession  the  choses  in  action  she  has  a  right  to, 
they  become  his  property ;  but  when  he  sues  in  her  right  for  things  in  action,  he  must 
join  her  with  him  in  the  action ;  and  if  he  dies  before  execution,  though  after  judg- 
ment, the  right  will  survive  to  her,  and  not  to  his  executors ;  for  though  the  old  debt 
IB  gone  by  the  judgment,  the  new  one  survives ;  for  the  judgment  is,  Quod  recuperent, 
and  it  is  not  the  husband's  till  it  is  reduced  into  actual  possession.  This  bill  was 
brought  by  the  legatees  of  a  third  of  the  personal  estate  of  Mr.  Sheldon,  after  payment 
of  the  debts  and  legacies,  for  an  accoimt,  and  to  have  the  debts  and  legacies  paid ; 
one  of  the  executors  was  intitled  to  the  other  two  thirds  of  the  estate,  and  she  and 
her  husband  Mr.  Chitty  are  made  two  of  the  defendants  :  At  the  hearing  no  distribu- 
tion could  be  directed  till  the  account  was  taken,  and  the  debts  and  legacies  pud,  which 
was  decreed  accordingly,  and  the  Court  declared,  that  two  thirds  belonged  to  Mrs. 
CAtUy,  now  Mrs.  Lockman,  and  ordered  pajrment ;  and  one  of  the  executors,  having 
admitted  by  his  answer,  that  he  was  indebted  to  the  estate  of  Mr.  Sheldon  the  sum  of 
£10,000,  he  was  ordered  by  the  decree  to  bring  the  money  into  Court,  to  be  put  out 
for  the  benefit  of  the  parties  to  whom  it  should  belong,  not  for  the  benefit  of  any  one 
of  the  parties,  or  as  a  d^bt  to  one  certain  person,  but  as  part  of  the  estate  of  Mr.  Sheldon, 
and  it  has  been  distributed  and  paid  as  such  :  Mr.  Chitty  had  no  right  to  any  part  of 
thi«  money,  but  to  one  third  of  the  estate,  after  the  account  was  taken,  and  a  distri- 
bution made ;  but  during  his  life  no  distribution  was  made,  he  never  reduced  his 
shue  into  possession,  but  it  still  remained  the  estate  of  Mr.  Sheldon :  and  therefore 
T  think  that  the  decree  of  the  Matter  of  the  Rolls  is  right 


[391]  Saturday,  Jtdy  the  Uth  [1730]. 

PLEAS  AND  DEMUBKERS. 
Case  201. — LsoAsncE  versus  Cownk 

[See  Smith  v.  Porter,  1807,  1  Binney  (U.S.),  213.] 
At  the  Chancellor's  house.  Lord  Chancellor, 

The  testator  devised  his  lands  to  two  executors,  equally  to  be  divi<^  between  them, 
willing  them  to  pay  his  debts.  To  a  bill 'brought  by  a  creditor,  the  executors  plead 
the  statute  of  timitations. 

Lord  ChanceUor.  I  know  Lord  Cowper  was  of  opinion  that  where  lands  were  de- 
viled in  trust  for  the  payment  of  debte,  debts  barred  by  the  statute  shoukl  be  paid  : 
bat  to  my  knowledge,  the  lords  were  of  another  opinion  in  the  case  of  the  Earl  of 
Strafford.  I  know  no  power  a  Court  of  equity  has  to  controU  an  act  of  Parliament, 
and  u  lands  are  given  to  executors  for  payment  of  debts,  they  are  as  much  legal  assets 
u  the  pecBonid  estate ;  but  ui^er  the  notion  of  a  trust,  you  would  have  me  subvert 
the  statute ;  and  the  debt  has  been  due  to  the  pluntiff  since  1707,  and  therefore  I 
stlow  the  plea.  (Partes.  63,  Lord  Wharton  versus  Sir  John  Robinson  ;  1  Salk.  278 ; 
1  Vem.  141  :  1  Salk.  154.) 

a  ?.— 15* 
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Wednesday,  July  the  22d  [1730]. 

PETITIONS. 

Case  202.— 'Ex  parte  Atooougre. 

[S.  C.  2  P.  Wms.  591.] 

At  the  ChaTicellor's  house^  Lord  Chancellor. 

The  testator  devised  money  to  a  charity,  on  condition  his  son  died  without  issue  m&Ie, 
the  contingency  happened,  his  widow  in  her  answer  to  an  information  for  the  charity, 
swore  she  was  with  child,  and  the  Court  directed  that  the  Master  should  appoint 
two  discreet  matrons  to  inspect  her,  and  certify  what  condition  they  found  her  in. 

Mr.  Attorney  GenercU.  This  is  a  petition  to  your  lordship,  by  the  three  sisters  and 
heirs  at  law  of  the  late  Sir  John  Chaplin,  deceased,  and  his  uncle,  who  claims  a  part 
of  the  estate,  as  tenant  in  tail  male  under  a  settlement,  for  a  writ  de  ventre  inspdendo 
of  his  widow,  Lady  Chaplin.  Mr.  Maurice,  a  hailiff  of  Middlesex,  with  his  wife  and 
daughter,  went  down  to  Tatvxll  in  Lincolnshire,  in  order  to  ingratiate  himself  with 
Sir  John,  but  missing  of  him  there,  he  followed  him  to  York  races,  and  insinuated  him- 
self into  his  company,  and  hearing  him  say  he  designed  for  Newmarket,  he  offered  to 
boar  him  company  if  he  would  first  go  to  London  with  him,  which  he  refused,  but  was 
at  last  prevailed  on,  and  at  DunstabU  the  wife  and  daughter  of  Mr.  Maurice  met  them, 
and  he  persuaded  Sir  John  to  quit  his  horse,  and  travel  in  the  coach  with  them  [392]  ^ 
London,  and  to  lie  at  his  house ;  and  a  few  d^  after.  Sir  John  went  with  him  and  bis 
wife  and  daughter  on  a  party  of  pleasure  to  "Windsor^  and  there  married  the  daughter 
about  fifteen  years  of  agf,  and  Sir  John  was  about  nineteen,  who  in  about  three  months 
after  died  of  the  small-pox,  having  first  made  his  will,  and  devised  to  his  lady  all  his 
personal  estate ;  and  she  gives  out  that  she  is  with  child,  and  this  petition  is  to  prevent 
any  fraud  or  imposition  in  that  affair,  and  the  manner  the  marriage  was  brought  about 
is  a  foundation  to  believe  that  any  other  practice  may  be  made  use  of  to  secure  the 
estate,  which  was  the  great  inducement  of  the  match.  And  this  writ  was  granted  tiie 
7th  of  March,  30th  of  W.  and  M.  in  the  case  o£  Duncomb  and  Boyley. 

M r.  Solicitor  General.  One  imposition  on  the  family  makes  room  to  suspect  another, 
and  this  writ  is  provided  for  cases  of  this  nature,  and  is  a  writ  ot  right  for  the  heir,  to 
protect  his  inheritance  from  being  taken  from  him  by  these  means.  This  writ  was 
granted  in  Gro.  Eliz.  566  (31) ;  Moor,  523,  Cas.  692.  The  father  devised  £4000  to  a 
charity  on  contingency,  his  son  died  without  issue  male,  and  the  son  being  extravagant, 
the  father  direct^,  that  he  should  have  only  an  allowance  'till  he  was  thirty  years  of 
age,  the  son  died  without  issue  male,  and  an  information  was  filed  for  the  charity,  setting 
forth,  that  be  was  drawn  in  to  marry  with  a  woman  of  an  indifferent  character,  and  in 
years,  his  widow  in  her  answer  swore  she  was  with  child,  and  at  the  hearing,  though 
this  was  the  case  of  a  personal  estate,  and  no  provision  made  in  the  register,  yet  in 
conformity  to  the  reason  of  the  common  law  the  present  Master  of  the  I^lls  directed, 
that  the  Master  should  appoint  two  discreet  matrons  to  inspect  her,  and  certify  what 
condition  they  found  her  in ;  and  she  being  summoned  to  object  before  the  Master 
to  the  matrons  proposed,  she  owned  she  was  not  with  child.  But  ours  is  a  case  pro- 
vided for  by  the  common  law. 

Mr.  Strange.  There  are  two  things  under  the  consideration  of  the  Court,  whether 
those  who  apply  have  a  title  to  pray  this  writ.  In  the  case  in  Moor,  only  one  of  the  co- 
heirs applied,  here  all  join  in  the  petition,  and  it  appears  by  the  register  227  a,  that 
it  lies  for  Veri  Hceredes.  And  the  next  thing  is,  Whether  they  lay  a  proper  case  before 
the  Court ;  and  there  is  no  occasion  to  shew  there  was  any  ill  practice  made  use  of  in 
brining  about  the  match,  for  the  books  take  no  notice  of  any  such  distinction ;  if 
the  writ  issues,  there  must  be  an  inquisition,  and  a  return  made,  whether  she  is  with 
child  or  not ;  and  if  she  is.  when  she  is  likely  to  bring  forth,  and  since  she  [393]  agrees 
before-hand  that  she  is  with  child,  we  are  intitled  to  the  custody  of  her.  'tiU  she  is 
delivered,  and  we  are  willing,  as  there  is  no  castle  on  the  estate,  that  she  be  confined 
to  the  house  she  is  now  in. 

Mr.  Lttt-wy(^  for  Lady  Chaplin.  This  petition  is  an  affirmance  of  the  marriage,  and 
Sir  John  had  alright  to  choose  for  himself,  and  the  Court  is  not  to  inquire  what  were 
his  inducements,  so  all  they  have  mentioned  of  that  kind  is  out  of  the  case.  They  have 
not  suggested  her  to  be  one  of  a  bad  reputation ;  and  this  is  not  a  writ  of  right,  or  of 
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course,  but  is  to  be  granted  only  on  a  specif  application,  where  there  is  some  prob- 
able ground  of  suspicion,  and  they  bare  shewn  no  more  in  this  case,  than  thero  is  in 
flTery  other  ;  the  unusual  terror  and  fright  the  execution  of  this  writ  may  put  so  young 
A  lady  in,  may  be  attended  with  very  ill  consequences,  and  occasion  a  miscarriage, 
which  is  what  perhaps  they  desire,  and  the  lady  desires  to  come  to  town  to  lie  in  among 
her  friends ;  she  is  willing  to  give  them  all  the  satisfaction  they  can  desire,  or  to  submit 
to  any  directions  the  Court  shall  give,  to  prevent  imposition,  and  we  propose,  that  two 
ladies  of  the  uster's  acquaintance  may  attend  and  examine  her  if  they  please,  and  be 
at  the  lying  in,  which  sure  will  be  a  ^wter  satisfaction  to  them  than  a  Jury,  and  was 
agreed  to  in  the  case  of  Duncan  and  Do^ey,  though  the  writ  indeed  afterwards  issued, 
wcause  she  would  not  let  the  ladies  inspect  her  according  to  the  agreement.  The 
foundation  of  the  writ  is,  that  she  pretends  to  be  with  child,  but  they  have  no  afiSdavit 
that  they  suspect  she  is  not  with  child,  and  our  affidavits  are,  that  Sir  John  before  his 
death,  expressed  great  joy  at  her  breeding. 

Lord  Chancellor.  I  think  this  writ  in  a  great  measure  a  writ  of  right ;  all  writs 
at  first  were  obtained  by  petition,  though  afterwards  they  came  to  sue  out  the  most 
common  of  course.  The  chief  thing  is  to  prevent  a  suppositious  child,  but  the  first 
writ  issues,  to  see  whether  she  is  pregnant  or  not,  because  you  cannot  otherwise  come 
at  the  second ;  and  if  the  sheriff  returns  that  she  is  with  child,  then  the  second,  which 
is  the  material  writ,  issues  out  of  the  Court  of  Ring's  Bench  or  Common  Fleas.  I 
would  have  the  writ  executed  on  the  young  lady  in  the  easiest  manner,  and  most  con- 
sistent with  her  modes^,  and  it  would  be  hard  to  confine  her  to  the  country,  since  she 
desires  to  He  in  in  town,  and  you  cannot  hinder  her,  for  the  first  does  not  confine  her, 
but  she  may  go  where  she  pleases,  till  the  second  writ  issues,  which  cannot  be  had  till 
Michaelmas  term  ;  and  there  is  no  fear  of  her  being  brought  to  bed  immediately,  and 
she  is  ^lliiig  in  the  mean  time  to  give  you  any  satisfaction,  and  that  any  ladies  to 
be  named  in  the  order  may  wait  on  her,  which  will  make  the  execution  of  the  writ 
more  easy.  Be  it  ordered  therefore,  that  the  father  in  Court  consenting  for  the  daughter, 
that  she  shall  come  into  the  county  of  Middlesex  by  Michaelmas  ^y ;  in  the  mean 
time  two  ladies,  mentioned  in  the  order,  wait  on  her  at  a  reasonable  notice,  and  that 
}St.  Maurice  give  notice  to  the  solicitor  of  the  other  side,  when  she  comes  to  town,  and 
where  she  is,  and  that  thereupon  the  writ  issue  to  the  sheriff  of  Middlesex,  returnable 
the  first  day  of  zuxt  term. 


[396]  De  Term.  S.  Michael.  1730,  in  Cur.  C.\NC£LLARiiC. 

Saturday,  November  the  1th  [1730]. 

Case  203.— Gould  versus  Granger. 

In  Court,  Lord  Chancellor. 

You  may  appeal  to  the  Lord  Chancellor,  or  to  the  House  of  Lords,  for  costs  only. 

The  Lord  Chancellor  allowed  an  appeal  from  the  Master  of  the  Rolls,  for  costs  only, 
and  his  lordship  said,  he  had  known  the  House  of  Lords  allow  an  appeal  for  costs  only, 
the'  the  old  practice  was  otherwise. 

Wednesday,  November  thellth  [17301- 

Case  204.— GoODAL  versus  River?. 

In  Court,  Lord  Chancdlor.  [S.  C.  W,  Kel.  2.] 

The  trust  of  the  term  was  on  failure  of  issue  male,  out  of  the  rents,  Sc.,  or  by  sale,  c6c., 
'  to  raise  portions  for  daughters,  payable  at  21,  or  marriage,  and  maintenance  till 
'  their  portions  grew  due,  to  be  paid  by  half  yearly  payments,  viz.  Christmas  and 
'  St  Jonn  Baptist,  the  first  payment  to  be  made  at  the  first  of  those  feasts  next  coming 
or  happening  after  the  estate  so  limited  to  l^e  trastees  should  take  effect  in  possession. 
'  The  lather  aies  without  issue  male,  leaving  a  daughter  who  attained  her  age  of  21 ; 
I  it  waa  adjudged  that  her  portion  could  not  be  raised  in  the  life-time  of  the  mother, 
'  because  uie  maintenance  was  to  precede  the  portion,  and  that  was  not  to  be  raised 
*  tDl  after  the  death  of  the  father  and  mother,  when  the  term  came  into  possession.* 

Mr.  Attorney  General  for  the  plaintiffs.  By  articles  of  intermarriage,  dated  the 
38th  of  FAruary  1688,  suDsequent  to  the  marriage  of  Sir  George  Rivers  with  Dame 
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Dorothy  Feveskram,  but  whicli  are  recited  to  have  been  agreed  upon  before  the  mar- 
riage, reciting,  that  whereas  certain  lands  were  charged  with  a  portion  of  £3000  payable 
to  the  said  Dame  Dorothy,  at  her  age  of  twenty-one  years,  or  marriage,  and  whei^LS 
she  was  intitled  to  £3000  under  the  statute  of  distributions,  as  a  moiety  of  her  father's 
personal  estate,  and  the  lands  therein  mentioned.  Sir  George  Rwers  covenants,  in  con- 
Bideration  of  the  marriage,  and  her  said  portion,  and  for  making  a  provisioa  for  hor, 
and  the  issue  of  the  [39^  marriage,  that  he  and  his  heirs  will  within  six  months,  con- 
vey and  assure  the  lands  therein  described,  of  the  value  of  £500  a  year  to  trustees  and 
their  heirs,  in  trust,  to  the  use  of  himself  for  life,  then  to  Dame  Dorothy  his  wife,  for 
her  life,  then  to  t^e  first,  and  every  other  son  of  the  marriage  in  taO  male,  and  in  default 
of  issue  male,  *  and  if  he  should  have  issue  female,  then  to  t^e  trustees  and  their  heirs. 
'  ortotlieheirsof  the  survivor  of  them,  in  trust,  to  sell,  mortgageor  otherwise  dispose  of 
'  a  sufficient  part  of  the  said  premisses  (the  manor  of  Chaford  cum  pertinetUiis  excepted^ 
'  for  raising  £4000  for  her  portion  if  he  had  but  one  dau^ter,  £5000  if  he  had  two. 
'  and  £G000  if  he  had  three  or  more  daughters,  to  be  equally  divided  between  them, 
'  and  to  be  paid  to  them  at  their  respective  ages  of  nineteen,  or  marriage,  which  should 
'  first  happen,  with  interest  for  their  maintenance  and  education,  after  the  rate  of 

*  £i  per  cent,  from  the  death  of  Sir  George,  or  Dame  Dorothy,  which  should  first  happen, 

*  'till  the  said  portions  become  payable  as  aforesaid.'  The  2l8t  of  April  1691,  Sir 
George  Rivers  in  pursuance  of  t^e  said  articles,  settled  the  lands  therein  mentioned, 
in  trust,  for  Sir  George  for  life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  Dame  Dorothy  for  life,  for  her  jointure,  ronainder  to  the  fint,  and  ever>' 
ot&er  son  ot  the  marriage  in  toil  male,  '  Remainder  to  trustees  for  fire  hundred  yeua 
'  without  impeachment  of  waste,  remAinder  to  the  right  heirs  of  Sir  George,  and  the 
'  trust  of  the  term  of  five  hundred  years,  is  declared  to  oe,  that  in  default  of  issue  male 
'  of  Sir  George,  by  the  said  Dame  DorofJty,  the  said  trustees  shall  and  may  either  by 
'  and  out  of  the  rentes,  issues  and  profits,  after  the  conunent'ament  of  the  said  term. 
'  or  else,  by  demii:ing,  selling,  mortgaging  or  otherwii<e  disposing  of  the  said 
'  premisses,  or  any  part  thereof  (other  than  the  manor  house  and  park),  for  five 
'  hundred  years,  or  for  any  lesser  term  or  estate,  when  and  in  such  manner  aa 
'  thev,  or  the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor. 
'  shall  think  fit,  levy,  and  raise  the  sums  hereafter  mentioned,  for  proportions,  and 
'  maintenance  of  daughters,  if  one  only,  who  ^all  attain  her  age  of  nineteen  yean, 

*  or  marry,  £4000  if  two,  £6000  if  three  or  more,  £6000  to  be  equally  divided  between 
'  them,  and  the  yearly  sums  for  their  maintenance  and  educatioii,  from  t^e  death  of 

*  Sir  George,  or  I^me  Dorothy,  which  shall  first  happen,  'till  such  daughters  shall  atUun 
'  the  age  of  nin^en  years,  or  marrj?,  that  is  to  say,  £160  a  year  for  one,  £200  for  two, 
'  and  £250  for  three  or  more,  during  such  time  aa  there  shall  be  one,  two,  three,  or 
'  more  daughters,  living  after  the  death  of  Sir  George,  or  Dame  Dorothy,  which  shall 
'  first  happen,  to  be  equally  divided  among  them.  And  the  said  portions  are  to  be  paid 
'  to  the  said  daughters  at  their  respective  ages  of  nineteen,  or  marriage,  or  as  soon  after 
'  as  they  can  be  raised,  and  the  said  yearly  sums  for  their  [397]  maintenance  are  to  be 
'  paid  from  the  death  of  Sir  George,  or  Dame  Dorothy,  which  shall  first  happen,  'till 
'  their  portions  become  payable.  Provided,  if  Sir  George  shall  survive  his  wife,  and  shall 
'  well  and  sufficiently  mamtain  and  educate  his  daughters  according  to  their  quality, 
'  and  with  the  approbation  of  the  trustees,  'till  their  age  of  fourteen,  then  no  mainteoance 
'  shall  be  raised,  till  they  respectively  come  to  fourteen.   Provided  also,  that  the  power 

gVen  to  the  trustees  of  selfing  or  mortgaging,  shall  not  injure  the  state  limited  to 
ame  Dorothy,  hut  that  she  shaU  not  enjoy  the  same  for  her  life.'  Dame  Dorothy 
died  in  March  1707,  leaving  two  sons  and  six  daughters,  one  of  the  daughters  is  since 
dead,  and  both  the  sons,  the  survivor  of  them  on  the  9th  of  October  1727  :  And  the 
five  daughters,  the  youngest  of  whom  is  twenty  years  old,  and  three  of  them  married, 
with  their  husbands,  brought  this  bill  against  Sir  George  Rivers,  and  the  trustees,  to 
have  the  portions  raised  by  a  sale  of  the  reversion,  with  interest  from  the  death  of 
the  surviving  brother,  at  which  time  they  were  above  the  age  of  nineteen  years.  In 
this  case,  it  was  the  plain  intention  of  the  parties,  that  if  the  mother  died,  the  portions 
should  be  raised  in  the  father's  life-time ;  the  portions  are  to  be  raised  at  marriage, 
or  ninetera,  and  tiiey  are  to  have  maintenance  in  the  mean  time,  either  out  of  tiie  rents 
and  profits,  or  by  sale  and  mort^iage;  and  though  it  cannot  be  raised  the  first  way, 
till  the  estate  comes  into  possession,  yet  it  may  t^e  other  way,  and  t^is  case  stands  clear 
of  the  objections  that  were  made  in  the  case  of  Brome  and  Berkeley,  decreed  in  the 
House  of  Lords,  March  the  5th,  1728 :  there  t^e  trust  was,  on  feilure  of  issue  mal^ 
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'  and  out  of  the  rente,  ueues,  and  profits,  or  by  absolute  Bale,  or  leasing,  or  other- 
'  wise  to  raise  t^e  portions  payable  at  twenty-one,  or  marriage,  and  to  raise  and  pay 
'  yearly  sums  for  their  maintenance  and  education,  until  their  portions  grow  due  to  be 
'  paid,  by  half  yearly  paymraits,  vie.  Christmas  and  St.  John  the  Baptist,  the  first  pay- 
'  meat  to  begin  and  be  made  at  the  first  of  those  feasts  next  coming  or  happening,  after 
'  the  estate  so  limked  to  the  trustees  should  take  effect  in  possession,'  so  the  maintenance 
was  to  precede  the  portion,  and  that  was  not  to  be  raised  till  after  the  death  of  the 
father  and  mother.  But  this  case  is  the  contrary ;  the  maintenance  is  ezpred^  to  be 
raised  after  Hie  death  of  eitiier  fattier  or  mother,  till  they  arrive  at  the  age  of  nineteen 
yeus,  or  marry,  and  so  this  case  is  within  all  the  precedents  for  the  sale  of  a  reversion. 

Mr.  Sdiidtcr  GenertU.  It  plainly  appears  to  be  the  intention  M  the  parties,  tibat 
whenever  there  was  a  failure  of  issue  male  of  the  marriage,  and  [398!)  either  the 
father  or  mother  dead,  that  the  portions  should  be  raised.  There  is  no  direction  in 
the  articles  to  raise  the  portions  oy  the  rents,  issues,  and  profite,  because  the  whole 
estate  being  limited  to  Sir  Georgit,  and  Dame  Dorothy  for  life,  the  estate  could  not 
come  into  possession  while  either  lived,  and  therefore  on  the  death  of  one  of  them  they 
make  the  only  possible  provision  for  raising  a  maintenance  and  portion,  by  giving  a 
power  to  the  trustees  to  sell  or  mortgage.  So  our  apptication  is  proper,  if  the  question 
rested  on  the  articles ;  and  the  settlement  does  not  dejpart  materially  from  them  ;  it 
limits  a  term  to  trustees  for  five  hundred  years  on  failure  of  issue  male,  instead  of  a 
fee,  but  this  is  no  material  difierence,  if  the  term  is  sufficient  for  raising  these  main- 
tenancee  and  portions,  or  if  it  is  a  material  one,  as  the  settlement  was  nude  in  pursu- 
ance of  the  articles,  the  intention  of  the  articles  must  rule,  govern,  and  control  the 
settlement,  or  explain  any  thing  ambiguous  in  it.  The  trust  of  the  term  is  to  arise 
in  default  of  issue  male,  and  is  for  raising  portions  and  maintenances,  either  out  of 
the  rents,  t&c,  or  by  demising,  selling,  dc,  which  extends  to  all  ways  of  raising,  and 
the  words,  After  the  commencement  of  the  said  term,  have  a  different  meaning  in  this 
case  from  what  they  bore  in  the  case  of  Butler  and  Dunscomh,  2  Vern.  760 ;  there 
they  introduced  the  declaration  of  the  trust  of  the  term,  as  failure  of  issue  male  doth 
here,  so  there  the  t«rm  must  first  commence  in  posseesion,  here  the  issue  male  must 
fail  before  the  trust  can  arise,  and  therefore  in  that  case  tlie  Court  adjudged,  that  they 
eovemed  the  whole  trust,  and  must  first  happen ;  here  they  are  macb  use  of  in  a 
different  manner,  and  for  a  different  purpose,  and  are  plainly  not  relative  to  the  whole 
trust  J  but  to  that  part  of  it,  either  by  or  out  of  the  rents,  &c.,  but  then  the  trust  is  not 
cwfined  to  that  method,  but  goes  on,  or  else  by  demising,  &c.,  which  are  indefinite, 
and  not  confined  to  the  term  in  possession  ;  and  in  this  too  the  settlement  differs  from 
the  articles  which  are  to  control  it ;  besides  the  portions  are  to  be  raised  when  they 
marry,  or  come  to  nineteen  years  of  age  ;  when  those  times  arrive,  nothing  is  contin- 
stmt,  but  the  maintenances  are  likewise  to  be  raised  from  the  death  of  Sir  George  or 
JDame  Dorothy,  til!  they  arrive  at  nineteen  years  of  age,  or  marry,  the  maintenances 
an  to  arise  immediately  on  the  death  of  the  one  or  the  other,  yet  the  whole  estate 
TouU  survive  to  the  other  for  life,  so  the  plain  intention  of  the  parties  must  be,  that 
tlif^  should  be  raised  by  sale  or  mortf^age.  So  that  if  the  portions  can  be  raised  by 
any  of  the  methods  of  this  trust,  the  daughters  have  a  right  to  apply  to  the  Court  for 
that  purpose,  and  the  intention  of  the  parties  is  further  explainer  by  the  proviso  in 
favour  of  Sir  George  ;  if  he  educate  the  daughters,  no  maintenance  is  to  be  provided 
till  they  are  fourteen,  which  implies,  if  he  did  not  educate  them,  the  [399]  maintenance 
w«  to  be  raised  while  they  were  under  fourteen,  and  after  they  came  to  fourteen, 
even  that  privilege  ceases,  and  the  next  proviso  suppoeea,  the  wife  might  survive ; 
that  by  their  sale  or  mortgage,  the  trustees  should  not  prejudice  her  estate,  which 
though  it  be  an  abundant  caution,  plainly  supposes  there  might  be  a  sale  or  mortgage 
in  her  life-time. 

^r.  Lutwych  for  the  defendants.  I  admit  that  articles  entered  into  after  marriage, 
on  a  consideration  which  the  husband  would  not  otherwise  have,  are  to  be  locked 
upon  as  articles  on  a  valuable  consideration,  but  here  Sir  George  was  possessed  of  all 
the  portion  Dame  Dorothy  brought  before  marriage ;  and  there  is  no  instance,  where 
the  Court  has  decreed  portions  to  be  raised  by  sale  of  a  reversion  by  a  voluntary  settle- 
ment. They  say  it  appears  to  be  the  intention  of  the  parties,  that  the  reversion  should 
be  sold  OT  mortgaged,  both  for  the  maintenance  and  the  portions.  As  the  mainten- 
ances are  to  be  paid  every  half  year,  or  at  the  end  of  every  year,  there  must  be  an  half 
ysBily,  or  annual  mortgage  or  sale,  which  would  be  very  strange,  and  what  was  never 
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known  to  be  decreed  for  maintenance  ;  so  that  if  the  settlement  is  capable  of  anj  other 
construction,  the  Court  will  avoid  this  absurdity,  and  not  decree  a  sah  of  the  reversLon, 
which  is  always  very  injurious  to  the  estate,  and  in  this  case  will  be  a  total  diainheriaon 
to  those  in  remainder.  They  say  the  words,  AfteT  the  commencement  of  the  term,,  refer 
only  to  the  rente  and  profita,  but  in  this  construction  they  signify  nothing ;  for  nothing 
could  be  raised  out  of  the  rents,  whilst  the  estate  for  life  was  in  being,  nor  till  the  term 
came  into  possession :  But  I  think  they  extend  to  the  whole  trust,  and  the  Court 
will  put  this  constTuction  on  them,  to  avoid  the  inoonvenience  of  selling  the  lereraoi], 
whicn  then  will  not  be  saleable,  by  the  autiiority  of  tlie  case  of  BvHer  and  Dwaxeofnh. 
But  if  this  construction  is  with  th«m,  still  there  is  left  a  great  latitude  to  the  taiutees, 
by  the  words,  "When  and  in  such  manner,  which  leave  the  convenience  of  time  to  t^ean ; 
then  if  the  case  turns  on  what  is  a  reasonable  and  convenient  time,  since  the  trustees 
have  submitted  it  by  their  answer  to  the  judgment  of  the  Court,  they  will  not  think 
it  convenient  to  sell  during  the  life  of  the  father  ;  and  Vifhen  must  signify,  that  if  it 
was  inconvenient,  the  trustees  should  have  a  liberty  to  defer  the  sale  ;  and  though 
the  portions  are  to  be  paid  at  a  certain  time,  there  are  many  cases  where  it  has  been 
adjudged,  that  the  daughters  must  wait  'till  the  tenant  for  life  dies,  as  Broms  and 
Berkeley. 

[400]  Lord  Chancellor.  This  case  stands  clear  of  all  die  authoritaea  that  are  against 
the  sale  of  a  reversion ;  and  it  is  plain,  from  several  decrees,  that  a  reversion  may 
be  sold  for  daughters  portions,  though  the  Court  always  decrees  a  sale  with  great 
reluctance.  These  articles  are  not  to  be  considered  as  voluntary  between  the  parties, 
whatever  they  may  be,  with  respect  to  creditors  :  By  the  articles,  the  estate  in 
remainder  after  failure  of  issue  male,  is  an  interest  vested,  though  subject  to  be  de- 
feated by  the  tenant  in  tail,  and  the  trust  is  expresly  to  sell,  mortgage,  or  otherwise 
dispose  of  (which  take  in  all  manner  of  conveyances),  if  there  should  be  daughters 
and  no  issue  male,  for  their  portions,  payable  at  nineteen  years  of  age  or  marriage, 
with  interest  after  the  rate  oi  £4  per  cent,  from  the  dealii  of  tiie  husband  or  v'm ; 
therefore  the  parties  plainly  intended  the  trustees  should  raise  the  ^QFtdons  and  interest 
by  any  method ;  for  die  maintenance  being  given  from  the  death  either  tA  the  husband 
or  wife,  which  should  first  happen,  it  is  plain  they  took  notice  that  one  might  be  ahve. 
and  then  since  the  whole  estate  is  limited  to  each  of  them,  how  can  it  otherwise  be 
come  at,  whilst  either  is  alive,  but  by  sale  or  mortgage  1  In  the  settlement,  there  is 
some  variation  from  the  articles,  a  term  of  five  hundred  years  is  limited  in  remainder 
after  an  estate  tail  instead  of  a  fee,  and  the  trust  is  to  arise  on  default  of  issue  male, 
which  has  happened,  so  that  both  the  term  and  the  trust  of  it,  to  raise  these  portions 
and  maintenances,  have  begun ;  if  the  trust  was  to  begin  on  the  commencement  of  the 
term,  I  should  have  understood  those  words,  when  the  term  came  into  possession, 
but  the  commencement  of  the  trust  was  fixed  before,  and  therefore  the  meaning  of 
those  words  must  be,  if  the  term  is  commenced,  you  shall  raise  them  out  of  the  nats 
and  pn^ts,  if  it  is  not  by  sale  or  mortgage  ;  and  the  words  cannot  be  carried  to  the 
other  disjunctive.  The  words,  When  and  in  what  ma/mer  only  signify,  that  the  estate 
shall  be  sold  together,  or  in  parcels,  as  the  trustees  think  fit ;  so  if  the  intention  can  , 
be  pursued,  the  Court  is  to  follow  it,  and  there  is  no  possibility  of  putting  any  other 
meaning  on  the  words,  the  £6000  is  to  be  paid  at  nmeteen,  or  marriage ;  and  till 
then  they  are  to  have  maintenance,  which  is  to  commence  from  the  death  of  the 
husband  or  wife,  and  which  other  way  can  it  be  raised  %  And  the  inconvenience  is 
no  objection,  since  the  parties  provided  it  should  be  so ;  in  case  either  [401]  *>£  the 
husband's  or  the  wife's  death,  which  has  happened ;  and  this  is  further  confirmed 
by  the  proviso,  that  the  maintenances  should  not  be  rtuaed  'till  the  daughters  came 
to  their  respective  age  o£  fourteen  years,  if  the  father  maintained  them,  dj  which  it 
plainly  appears  that  maintenance  was  to  arise  in  his  life-time,  in  case  of  a  personal 
de&iult  on  his  side,  and  is  to  be  paid  'till  the  portions  are  payable ;  and  the  clause  in  " 
favour  of  the  jointure  shews,  the  parties  thought  it  might  be  raisied  in  the  life-time, 
either  of  the  one,  or  the  other,  so  the  plain  intention  of  the  parties  is,  that  the  daughters 
should  have  a  maintenance,  either  on  the  death  of  the  father,  or  mother,  'till  nineteen 
or  marriage,  by  rents  and  profits,  if  the  estate  should  come  into  possession ;  i£  not, 
by  sale  or  mortgage.  So  I  am  of  opinion  the  portions  are  to  be  raised  with  interest 
from  the  death  of  the  surviving  brother,  by  a  sale  of  the  reversion. 
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A  Keport  of  CASES  IN  CHANCERY,  The 
KING'S  BENCH,  Etc.,  in  the  Fourth, 
Fifth,  Sixth,  Seventh,  and  Eighth  years 
of  His  Late  Majesty  KING  GEORGE 
THE  SECOND  [1730-1735];  during  the 
time  when  LORD  KING  was  Lord  High 
Chancellor  of  Great  Britain,  and  the 
LORD  RAYMOND  and  LORD  HARD- 
WICKE  were  Lord  Chief  Justices  of 
England ;  to  which  are  now  added  about 
Seventy  Additional  Cases.  By  WILLIAM 
KELYNGE,  of  the  Inner  Temple,  Esq. 
1764 


This  was  a  Bill,  brought  for  Payment  of  a  Legacy,  against  the  Defendant  as  Execu- 
tor of  Jd/m  Hyett.  J^nHyett}}ay  Will  fi  Sept.  1719,  inter  aV,  devised  unto  the  Plain- 
tifl  Elizabeth,  by  the  Name  and  Description  o(  hia  Grand-daiigliter  Elizabeth  Hyefi, 
the  Sum  of  £2600  to  be,  paid  her,  wlwii  she  should  attain  her  Age  of  tventy-ooe 
Years,  or  be  married  with  the  Consent  of  his  Executors  or  the  Survivor  of  them ;  and 
such  Consent  to  be  testified  in  Writing  under  their  Hands,  and  not  otherwise. 

The  Testator  also  gave  and  bequeathed  unto  the  Plaintiff  Elizabeth  the  annual 
Sum  of  £100  for  the  Term  of  five  Years,  to  commence  from  and  after  her  Marriage 
with  the  Consent  of  his  said  Executors  and  Trustees,  as  aforesaid,  if  the  Plaintiff  should 
BO  long  Kve.  The  first  of  which  said  annual  Payments  he  willed  should  begin  and  be 
made  unto  the  Plaintiff  at  the  Erpiration  of  the  first  Year  after  such  her  Marriage  with 
Consent,  as  aforesaid.  The  Plaintiff  Elizabeth  intermarried  with  the  Plaintiff  her 
Husband  after  she  attained  the  Age  of  twenty-one  Tears  ;  and  the  Executors  paid  the 
Legacy  of  £2500,  because  the  WoraB  as  to  that  were  in  the  Disjunctive,  vie.  when  she 
attained  her  Age  of  twenty-one  Tears,  or  be  married  with  the  Consent  of  his  Execu- 
tors.  So  that  the  Assent  of  the  Executors  was  not  necessary,  in  case  she  married 
under  the  Age  of  twenty-one  Years. 

And  the  Question  was  now  only  as  to  the  £100  for  five  Years  ;  and  it  was  insisted, 
she  having  married  the  Plaintiff  without  the  Consent  of  the  Executors,  she  should 
never  be  intitled  to  the  said  £100  for  five  Years.  Tho'  in  this  Case  there  is  no  Limita- 


03  OASES  ADJUDGED  IN  OHANOESY, 


1.— Dobbins  versus  Blanoi 
In  Can^  coram  King,  Chancellor.  June  13,  1730,  4  Oeo*  lU 
Bill  for  Payment  of  a  IjCgacy  against  Defendant  as  Executor* 
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tion  over  in  case  she  married  without  Consent ;  jet  this  is  not  a  Restrictiou  only  in 
UTTorem,  but  iH  a  Gondition  precedent ;  and  a  Court  of  Equity  cannot  dispense  with 
the  Non-performance  of  a  Gondition  precedent.  The  Words  are,  "  To  commence  from 
"  uid  after  such  her  Marriage  with  Consent  of  his  said  Executors  and  Trustees,  as 
'  aforesaid  " ;  and  that  has  Reference  to  the  for^}-mer  Words  where  the  Consent 
is  directed  to  be  testified  in  Writing. 

King,  Gbancellor,  inclined  to  be  of  Opinion,  That  the  Plaintiff  Eliz.  by  her 
Marriage  without  Consent,  dcy  had  lost  this  Legacy  of  £100  for  five  Years,  and  that 
this  was  a  Condition  precedent ;  but  the  Residuary  Legatee,  who  was  an  Infant  and 
Heir  at  Law,  not  being  before  the  Court,  it  was  ordered  to  stand  over.  Vide  2  Vem. 
293,  Gctrrett  &  Ux'  versus  Pritty  &  al'.  Note  :  This  is  not  a  Gift  defeasible  on  a  Con- 
dition subsequent,  but  to  commence  upon  the  Performance  of  an  Act  which  was  to 
be  performed.   2  Vent.  339 ;  2  Vern.  672. 

2.— GooDALL  versus  RiVERS  &  al'.    4  Geo.  11.  [1730-31]. 
[S.  C.  Moa  395.]   Bill  to  oblige  the  surviving  Trustee  to  pay  Portions. 

This  was  a  Bill  brought  by  the  Plaintiff,  who  married  one  of  the  Daughters  of 
Sir  Thomas  Rivers,  wherein  several  other  Daughters  of  Sir  Thomca  Rivers  were  Plain- 
tifTs  also,  and  Sir  George  Rivers  and  the  surviving  Trustee  (for  a  Term  of  Years  com- 
prised in  Sir  George  ^ivers's  Marriage-Settlement)  were  Defendants. 

And  the  Bill  was  to  obUge  the  surviving  Trustee  to  pay  the  Plaintiffs  their  Portions, 
with  Interest  from  the  Time  they  became  payable,  and  also  a  considerable  Arrear  which 
was  allotted  to  them  for  Maintenance,  by  Sale  of  a  Term  during  the  Life  of  the  Defendant 
Sir  George  Rivers  their  Father.  The  Case  was  as  follows  :  Sir  George  Rivers,  after  his 
Marriage  with  Dame  Dorothy  his  Wife,  executed  certain  Articles  which  were  recited 
to  be  made  in  Pursuance  of  a  verbal  Agreement  between  them  two  before  Marriage, 
and  by  the  said  Articles  agreed  to  make  a  Settlement  of  certain  Lands  to  the  following 
Uses,  viz.  To  the  Use  of  Sir  George  for  Life ;  Remainder  to  Trustees  therein  named, 
during  the  Life  of  Sir  George,  to  preserve  contingent  Remainders ;  Remainder  to  Dame 
Dorothy  his  Wife  for  Life  for  her  Jointure ;  Remainder  to  the  first  and  every  other 
Son  in  Tail  Male ;  Remainder  to  Trustees  for  500  Years ;  Remainder  in  Fee  to  Sir 
George  Rivers.  And  a  Marriage-Settlement  was  afterwards  made  in  pursuance  of  the 
Articles,  and  the  Trust  for  500  Years  was  declared  as  follows,  vie.  That  the  said  Term 
of  500  Years  was  so  limited  in  Trust,  that  in  Default  of  Issue  Male  of  the  said  Sir  George 
by  Dame  Dorothy  his  Wife,  the  said  Trustees,  their  Executors,  dc,  should  and  might, 
either  by  and  out  of  the  Rents  and  Profits  of  the  said  Premisses  so  limited  after  the 
Commencement  of  the  said  Term  of  500  Years,  or  else  by  Lease  or  Sale,  or  M(Hl;^ge 
of  [3]  the  same,  or  any  Part  thereof  (except  a  Partioulsx  Part  therein  excepted),  for 
500  Years,  or  any  lesser  Term,  when  and  in  such  Manner  as  the  said  Trustees  or  the 
Survivor  of  them,  his  or  their  Executors,  should  think  fit,  to  raise  the  several  Sums 
for  the  Portions,  and  for  Maintenance  and  Education  of  such  Daughter  or  Daughters, 
as  herein  after  expressed  (that  is  to  say),  if  there  be  but  one  such  Daughter  that  should 
attain  the  Age  of  twenty-one  Years,  or  marry,  the  Sum  of  £4000,  and  U  two,  £5000,  and 
if  three  or  more  Daughters  which  should  attain  that  Age,  or  be  married,  f  GOOD  equally 
to  be  divided  amongst  them ;  and  also  the  yearly  Sums  therein  after  mentioned  for 
their  Maintenance  and  Education ;  and  the  said  Portions  to  be  paid  them  at  nineteen 
Years,  or  when  they  should  be  married,  with  Interest  at  £4  per  Cent,  for  their  Mainten- 
ance from  the  Death  of  Sir  George  or  Dame  Dorothii,  which  should  fiist  happen,  until 
their  Portions  became  payable. 

Sir  George  Rivers  had  Issue  two  Sons  by  his  Wife,  and  both  the  said  Sons  are  dead 
without  Issue  Male,  the  youngest  of  which  died  1727,  so  that  now  here  is  a  Term  vested 
in  the  Trustees ;  for  the  Term  was  limited  to  them  upon  Failure  of  Issue  Male.  The 
Case  of  Butf-er  versus  Duncombe,  2  Vem.  700,  was  cited ;  and  likewise  Sir  The  Jones, 
201,  and  a  Case  in  Point  totidem  verbis,  1  Palk.  159. 

King,  Chancellor.  The  Words,  After  the  Commencement  of  the  Term,  govern  the 
Trust,  in  the  Case  of  Butler  and  Duncombe ;  and  here  the  Words,  from  and  after 
Default  of  Issue  Male,  govern  the  Trust ;  but  as  the  Term  does  not  vest  in  the 
Trustees  till  Failure  of  Issue  Male,  till  then  no  Interest  ought  to  be  paid  for  the  Portions, 
which  is  from  the  Year  1727.   The  Dame  Dorothy  died  long  before ;  and  decreed  the 
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500  Years  Term  expectant  upon  the  Determination  of  the  Life-Estate  in  Sir  George 
RiiXTs  to  be  sold  before  a  Master ;  and  if  there  was  any  Surplus  remaining  after  Pay- 
ment of  the  £6000  with  Interest,  then  such  Surplus  to  be  paid  to  Sir  George  Biven 
who  had  the  Inheritance. 

Vide  Brome  versus  Berkley,  House  of  Lords  Cases ;  2  Vern.  468,  Gerrard  versus 
Gerrard ;  2  Vern.  460,  Staniforih  versus  Stanifortk. 


3.— Harvey  versus  Woodhouse  &  al'.  4  Geo.  II.  [1730-31]. 

Bill  to  hare  SatisfacUon  for  a  Judgment  out  of  the  personal  Assets. 

The  Plaintifis  were  the  Appointees  of  the  Cestui  que  Trust  in  a  Defeasance  of  a 
Judgment  acknowledged  to  A.  by  two  Conuzees ;  one  of  the  Conuzees  died  soon 
after  the  [4]  Judgment  acknowledged ;  the  Survivor  died  in  the  Life-time  of  the 
Gonuzor,  and  made  the  Conuzor  his  Executor,  by  which  the  Judgment  at  Law  was  ex- 
tmguished ;  whilst  this  Judgment  was  thus  suspended,  the  Conuzor  aliens  Part  of  the 
\mA  to  B.  for  a  valuable  Consideration,  and  by  a  Conveyance  after  Marriage  settles  the 
other  Part  upon  his  Wife  and  Children.  Note :  There  was  a  Recital  of  a  Marriage- 
Article  in  the  Settlement,  but  no  Articles  were  proved. 
I  This  Bill  was  now  brought,  the  Conuzor  being  dead,  against  his  Executors,  against 
the  Hur  at  Law,  and  against  the  Wife  and  Children,  and  against  the  Purchaser,  to 
have  a  Satis&tction  fbr  tUs  Judgment  out  of  the  personal  Assets,  and  if  they  &I1  short, 
oat  of  the  Purchasor's  and  the  settled  Estate. 

Dr.  .  But  it  appearing  the  Purchaser  had  no  Notice  of  the  Judgment,  the 

main  Question  was,  Whether  the  whole  Estate  of  the  Volunteer  shall  be  subject  to 
this  Judgment,  or  only  a  Moiety  as  would  have  been  liable  at  Law,  taking  this  Settle- 
ment to  be  voluntary.  It  was  argued,  that  the  Estate  in  the  Hands  of  the  Volunteer 
did  not  exceed  a  Moiety  of  the  whole  Estate  which  the  Conuzor  had  at  the  Time  of 
the  Judgment,  and  before  the  Suspension  of  it ;  so  that  as  once  that  might  have  been 
I    taken  by  the  Sheriff,  it  ought  to  be  still  liable  in  Equity,  and  sold  for  the  Satisfaction 


It  was  luterwards  moved  in  Behalf  of  the  Conusor's  Widow,  that  she  might  be  at 
liberty  to  prove  a  Copy  of  her  Marriage-Articles ;  it  was  said  that  they  were  recited 
in  the  Settlement,  uid  it  would  be  hard,  if  this  was  a  Provision  before  Marriage,  that 
she  should  be  deprived  of  it. 

That  this  Court  after  a  Cause  is  heard  often  directs  a  Will  to  be  proved,  and  that 
is  not  merely  an  Exhibit ;  for  there  the  Sanity  of  the  Testator,  or  whether  it  was  duly 
attested,  was  to  be  htigatfid. 

On  the  other  Side  it  was  said,  that  this  Cause  has  been  heard,  and  only  stands  for 
Judgment ;  and  no  Instance,  where  the  Court  will  give  Leave,  after  the  Hearing, 
to  prove  that  which,  if  made  out,  will  not  be  Evidence  ;  for  a  Copy  of  Articles  is  not 
Eyidence  without  some  other  Account  given  of  the  Articles  themselves. 

King,  Chancellor.  I  have  considered  of  this  Case,  and  determined  with  my  self 
what  Decree  to  make.  And  I  think  the  Lands  must  be  extended  in  Equity  in  cequadi 
jure  as  at  Law,  and  all  the  Lands  comprised  in  this  Settlement  may  be  taken.  If  a 
Conuzee  afiens  Part  of  his  Lands,  and  Paxt  descends,  the  Part  that  descends  may  be 
extended ;  and  the  Heir  shall  not  have  Contribution  against  the  Alienee ;  and  if  the 
present  Defendant,  who  claims  under  the  Settlement,  is  only  a  Volunteer,  she  ought 
to  be  considered  as  an  Heir.  But  [5]  I  am  not  satisfied  that  this  is  a  voluntary  Settle- 
ment ;  and  therefore  referred  it  to  the  Master,  to  see  if  any  Marriage-Articles  were 
executed,  and  when,  and  .upon  what  Consideration. 

4.— Lady  Abergavenny  versus  Lady  Abergavenny.   4  Geo.  11.  [1730-31]. 


Plaintiff  filed  a  Bill  against  Defendant,  to  which  Defendant  put  in  an  Answer; 
tiie  ^untifi's  Bill  was  twice  after  amended,  and  Discovery  of  new  Matter  required ; 
Defenduit  put  in  a  Plea  and  Demurrer  in  Bar  of  such  Discovery ;  which  being  over- 
rated, the  Defendant  was  in  Contempt  to  a  Sequestration  for  want  of  an  Answer. 
The  PlaintifE  said  the  Sequestration  had  been  executed  a  Year  ago,  and  therefore  moved. 


Motion  a  Bill  might  be  taken  pro  Confesso  for  want  of  an  Answer. 
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that  the  Bill  might  be  taken  pro  Confesso  for  want  of  an  Answer,  alledging,  that  by 
the  Practice  of  the  Court,  whenever  a  Defendant  has  appeared,  and  the  Process  of 
Contempt  for  want  of  an  Answer  is  carried  to  the  End  of  the  Line,  the  KIl  m&y  be 
taken  pro  Confesso ;  or  otherwise  there  would  be  a  Failure  of  Justice,  when  a  Matter 
is  inquired  of  which  lies  only  within  the  Knowledge  of  the  Defendant,  and  of  which 
the  FiaintiS  can  hare  no  other  Discovery  but  by  the  Defendant's  Oath,  But  it  was 
objected,  here  was  &  sufficient  Answer  to  the  or^nal  Bill ;  and  no  Precedent  could  be 
produced,  that  where  any  Fart  of  a  Bill  was  answered,  the  Residue  might  be  talnn 
pro  Confesso. 

King,  Chancellor.  If  an  Action  at  Law  be  brought  to  several  TrespaBBeB,  and  the 
Defendant's  Plea  goes  only  to  Fart,  FlaintifE  may  sign  Judgment  as  to  all  die  Best ; 
and  here  pro  tanto  of  the  amended  Bill  tiiat  is  not  answered,  it  may  be  taken  pro  Con- 
fesso,  Sed  Adjomatur. 

Note  :  When  a  Defendant  is  in  Contempt  for  want  of  an  Answer,  and  an  insufScient 
Answer  is  put  in,  that  is  no  Answer  at  all ;  and  the  Plaintiff  is  not  to  begin  his  Process 
de  novo,  but  go  on  regularly  from  the  last  Process. 

5.— Bedford  versus  Backhouse.   Nov.  26,  1730,  4  Geo.  II. 

Lands  mortgaged  in  Middlesex,  and  registred,  whether  the  first  Mortgagee,  advancing 
a  further  Sum  after  a  second  Mortgagee,  shall  take  place. 

The  Case  was  :  A  Man  had  made  a  Mortgage  of  Lands  in  Middlesex,  and  the  same 
was  duly  registred ;  afterwards  he  made  a  Mortgage  to  another  Person,  which  [6]  was 
also  registred  according  to  the  Statute ;  and  after  the  making  that  second  Mortgage, 
the  first  Mortgagee  advanced  a  further  Sura  of  Money  to  the  Mortgagor  on  the  Premisses, 
without  Notice  of  the  second  Mortgage  ;  and  the  ^estion  was,  Whether  the  Registry 
of  the  second  Mortgage  was  constructive  Notice,  so  as  the  Money  lent  subsequent  to  ii 
snouU  not  be  paid  off  tUl  that  vxu  satisfied ;  and  U  toas  held  by  King,  Chancellor,  that 
it  toas  not ;  for  the  Statute  declares  Deeds  not  re^tred  void  as  against  Purchasen, 
but  gives  no  greater  Efficacy  to  Deeds  registred  than  they  had  before  the  making  of 
the  Statute ;  and  it  is  a  known  Rule  in  the  Court  of  Equity,  that  when  a  first  Mortgagee 
advances  a  further  Sum  of  Money  (without  Notice)  after  a  second  Mortgage  made, 
that  he  shall  be  paid  his  whole  Money  in  the  first  place. 

6.— Anonymus.  Nov.  16, 1732,  4  Geo.  II. 

The  Word  disposed  related  to  the  Estate  of  the  Devisor. 

The  Words  of  a  Will  were,  "  I  give  and  bequeath  my  Lands,  Tenements,  and  Here- 
"  ditaments  to  my  Wife,  to  be  divided  and  disposed  of  amongst  my  youngest  ChiHren  " ; 
and  it  was  held  per  JekyU,  M.  R.,  that  the  Word  disposed  related  to  the  Estate  of  the 
Devisor ;  for  that  the  Lands  could  not  be  disposal  of,  but  the  Estate,  abd  conAeq.uently 
the  Wife  had  a  Fee. 

7.— Williams  versus  Sawyer  &  al'.   Nov.  17,  1730,  4  Geo.  II. 

Voluntary  Bond  by  the  Husband  to  Trustees  for  Wife's  Benefit,  to  be  paid  before 

Legacies. 

It  was  said  per  Jekyll,  and  so  decreed,  that  where  a  voluntary  Bond  is  given  by  the 
Husband  to  Trustees  for  his  Wife's  Benefit,  that  a  Court  of  Equity  will  postpone  such 
Bond  even  to  Debts  on  Simple  Contract,  but  will  admit  it  to  be  pud  before  Legacies. 

8.— Anonymus.   Pasch.  4  Geo.  II.  [1731]. 

Bankruptcy,  the  petitioning  Creditor  only  Assignee  of  an  Obligee,  not  a  Creditor  that 

can  take  out  a  Commission. 

On  Motion  to  supersede  a  GommisRion  of  Bankruptcy,  the  petitioning  Creditor  was 
only  Assignee  of  an  Obligee.   And  f€r  King,  Chancellor,  He  is  not  a  Cr^itor  that  can 
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[7]  take  out  a  Commission  ;  it  must  be  a  Creditor  in  Point  of  Law,  and  not  one  who 
has  only  an  equitable  Bight :  The  Obligee  is  Trustee  for  the  Assignee,  and  at  Law  he 
must  sue  in  his  Name.  Declaratory  Glauses  in  Temporal  Laws  may  be  perpetual, 
as  that  Graaers,  Farmers,  <^c.,  cannot  be  Bankrupts,  as  mentioned  in  the  Statute 
Geo.  1,  tho'  the  Act  be  expired. 

9.— Thoroton  txrstu  BlaCEBORNE  &  al'.   May  12,  1731,  4  Geo.  II. 

Devise  of  Freehold  Manors,  Lands,  &c,  upon  Trust  to  convey,  &c. 

WiUiam  Bemtt  Esq.,  being  seised  and  possessed  of  a  large  Beal  and  Personal  Estate, 
OQ  the  9th  of  Sept.  1715,  made  his  Will,  and  after  several  imquests  devised  all  his  Free- 
hold, Manors,  Lands,  and  Hereditaments,  and  all  his  personal  Estate  to  'IrusteeB,  and 
their  Heirs,  dc,  upon  Trust  they  and  the  Survivor  of  them,  and  the  Heirs  of  such 
Survivor,  should  with  all  convenient  Speed  convey  the  said  Freehold  Premisses  to  his 


contingent  Remainders ;  Remainder  to  the  first  and  every  other  Son  of  EdgeUy  in 
Tail  &uile ;  Remainder  to  the  Daughters  of  Hewer  EdgeCsy,  and  the  Heirs  of  their 
Bodies,  as  Tenants  in  Common ;  with  a  Power  to  Hewer  Edgeley  to  make  a  Jointure 
upon  any  Wife,  so  that  it  exceed  not  a  Moiety  of  the  Estate :  And  directed,  that  his 
personal  Estate  so  devised  to  Trustees,  and  the  Produce  thereof,  as  soon  as  any  con- 
aderable  Bart  therecrf  could  be  got  in,  should  be  disposed  of  in  the  Purchase  of  Lands 
and  Tenements  of  Inheritance,  and  be  settled  to  the  sune  Use  with  the  Freehokl 
Premisses ;  and  in  case  Hevxr  Edgeley  should  die  without  leaviug  IsRue  behind  him.  or 
if  such  Issue  should  happen  to  die  without  Issue,  then  his  Will  was,  that  his  real  Estate, 
and  the  Estate  to  be  purchased  with  his  personal  Estate,  should  be  so  settled,  that  in  ciiae 
his  Kinswoman  Anne  Edgeley  should  be  then  living,  that  she  should  enjoy  the  Rents  of 
his  whole  Estate  for  Life  ;  and  after  her  Deceafie,  one  fourth  Part  thereof  was  to  be 
enjoyed  by  William  £lackboume,  his  Heirs  and  Assigns ;  one  other  fourth  Part  by 
Abraham  BladAoume,  his  Heirs  and  Assigns ;  one  other  fourth  by  Anne  Jackson, 
her  Heirs  and  Assigns,  and  the  remaining  fourth  Part  by  Smanna  Edgeley,  her  Heirs 
and  Assigns ;  and  directed,  that  in  case  any  of  them  the  said  WiUiam  BladAoumet 
Abraham  BladAomme,  Anne  Jadaon,  and  Susemna  Edgeley*  should  h^>pen  to  be  dead 
«t  the  Time  when  by  Virtue  of  the  said  Settlement  the  whole  E{^<state  should  devolve 
upon  them,  that  then  the  fourth  Part  to  which  the  Person  so  dead  would  have  been 
intitled  to,  if  living,  should  be  conveyed  to  the  respective  Heirs  of  the  Person  so  dead. 

The  Testator  died  soon  after  making  his  said  Will,  and  shortly  after  Hewer  Edgeley 
married,  and  made  a  Jointure  according  to  the  Power  given  by  the  Testator's  Will. 
Abraham  BlaekbourTie  made  his  Will  1 6  March  1 709,  and  made  his  Wife  Mary  Residuary 
Legatee  and  solo  Executrix;  and  on  the  IG  Feb.  1720,  duty  made  a  Codicil  to  his  Will, 
snd  after,  reciting  the  Devise  to  him  by  William  Hewer  of  the  fourth  Part  of  his  Estate, 
under  the  Contingencies  of  his  Will,  the  said  Abraham  Blackbmme  devised,  that 
whenever  the  fourth  Part  should  come  to  his  Son  and  Heir  Levett  Blackboume,  or  to 
such  other  Person  as  should  be  his  H^r,  the  same  should  be  chai^d  with  the  Payment 
(rf  £12.000  to  his  Wife  Mary  BlaclAoume,  and  £3000  a-piece  to  his  three  younger 
Children,  and  died  soon  after  making  such  Codicil.  And  Mary  his  Widow  soon  after 
married  with  the  Complainant  Th&roton.  On  the  17  Feb.  1729,  Anne  Edgeley  died, 
uid  on  6  Nov.  1728,  Hewer  EdgeUy  died  without  Issue;  and  in  Hillary  Term  1729, 
the  Complainant  Thoroton  and  Mary  his  Wife,  and  her  three  younger  Children  by 
their  next  Friend,  brought  their  Bill  against  Lewett  BlackbovLme,  the  Heir  at  Law  of 
Abraham,  &  al',  to  have  the  £12,000  and  £9000  raised  out  of  Abraham's  fourth  Part 
<rf  the  Estate  of  W.  Hewett.  And  it  was  objected  by  Defendant's  Counsel,  that  the 
Charge  made  thereon  by  Abraham  was  void ;  for  the  fourth  Part  vested  in  the  Heir 
of  Abraham  as  a  Purchaser,  Abraham  being  dead  before  the  Settlement  made,  and 
before  the  Estate  devolved  upon  him ;  and  his  Will  created  two  distinct  Contingencies, 
ms.  to  Abraham,  if  he  should  be  alive  at  that  Time,  if  not,  to  his  Heir,  lliis  therefore 
not  bnng  a  Remainder  vested  in  Abraham,  is  not  subject  to  the  Charges  made  upon 
H  by  his  Will  King,  Chancellor,  said,  that  the  first  Part  of  the  Will  gave  a  Fee  to 
Abraham  Bladdtoume  of  a  fourth  Part/upon  tho  Contingencies  there  mentioned,  and 
therefore  it  became  a  vested  Remainder ;  and  the  latter  Clause  or  Proviso  did  not 
restrain  the  Devise,  but  was  directory  only  to  the  Trustees  how  to  convoy,  in  case  tho 
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Parties  who  were  to  take  the  Benefit  died  before  the  Settlement  made.  Another 
Question  arose,  whether  a  Day  should  be  given  to  Levett  Bladdtotirm  (he  being  an 
Infant)  to  shew  Cause  against  the  Decree  ;  and  it  was  held,  that  were  the  legal  Estate 
in  Trustees,  and  not  in  the  Infant,  and  an  Execution  of  the  Trust  is  to  be  directed, 
that  there  is  no  Occasion  that  a  Day  should  be  given ;  and  the  Money  was  therefore 
decreed  to  be  raised,  [8]  and  no  Day  given  to  the  Infant  to  shew  Cause  against  the 
Denee.   Vide  2  Yexn.  429,  C<^  versus  Parsons, 

10.— Vernon  ver.  Vernon.  Pasch.  4  Geo.  II.  1731. 
Bin  for  a  spedfick  Performance  of  Articles.  [S.  C.  2  P.  Wms.  595.] 

Henry  Vernon  bung  at  Aleppo  in  Turkey,  and  possessed  of  a  large  penonal  Estate, 
in  the  xo&t  1694,  made  his  wiU,  and  thereby  densed  some  parttcuUu:  Legades,  and 
gave  the  Residue  of  a\\  his  moveable  Goods,  £^c.,  to  his  brother  Thomas  Vernon ;  but 
if  he  died  without  Heirs  Male  of  his  Body,  then  he  devised  the  Legacy  given  to  Thomas 
to  be  divided  equally  between  his  other  Brothers  George  and  Charles  Vernon,  and 
made  his  Brother  Thomas  Vernon  his  Executor ;  but  in  case  Thomas  should  die  first, 
he  appointed  his  Father  Sir  Thomas  Vernon  his  Executor ;  and  desired,  that  each 
of  them  (in  the  Name  of  God)  would  see  his  Will  performed.  The  testator  died  soon 
after,  and  Thomas  his  Brother  proved  his  Will  in  1695,  and  possessed  his  personal 
Estate  and  Effects ;  and  afterwards,  being  in  Treaty  for  a  Marriage,  in  Consideration 
thereof  and  of  the  Marriage-Portion,  and  that  certain  Lands  of  the  intended  Wife 
were  agreed  to  be  settled,  he  enters  into  Axticles  under  his  Hand  and  Seal,  and  thereby 
covenants  with  Trustees  to  purchase  Lands  of  the  yearly  Value  of  £350,  within  fifty 
Miles  of  London,  or  in  the  County  of  Chettert  out  of  an  Estate  formerly  belonging 
to  the  Vemons ;  and  which  when  purchased  were  to  be  settled  to  the  Use  of  himself 
for  Life ;  and  after  his  Decease,  Part  thereof  to  the  yearly  Value  of  £150  was  to  bo 
settled  to  the  Wife  for  Life,  in  Bar  of  her  Dower,  and  the  Residue  to  Trustees  for  ninety- 
nine  Years,  determinable  upon  the  Death  of  the  W^ife ;  and  from  and  after  her  Decease, 
to  the  Use  of  the  first  and  other  Sons  of  the  Marriage  in  Tail  Male  ;  Remainder  to  the 
Heirs  Male  of  the  Body  of  Thomas,  with  Remainder  to  George  Vernon  for  Life  ;  Re- 
mainder to  his  first  and  other  Sons  in  Tail  Male,  with  Remainder  to  Charles  Vernon 
for  Life ;  Remainder  to  his  first  and  o^er  Sons  in  Tail  Male,  with  Remainder  to  the 
right  Heixs  of  Thomas. 

NtHe :  Sit  Thomas  F«mon  the  Father  was  a  Party  to  and  executed  the  Arlacles, 
but  did  not  grant  any  Estate  thereby,  or  covenant  to  make  any  Provision  for  his  Son, 
nor  did  it  appear  that  he  parted  with  any  Thing  to  his  Son  on  Accoimt  of  the  Marriage. 
The  Marriage  took  Effect  soon  after  the  Date  of  the  Articles,  and  Thomas  had  Issue 
by  his  Wife  three  [10]  Daughters  and  no  Son,  axid  Thomas  did  not  purchase  any  real 
Bistate  in  Pursuance  of  the  Articles  ;  but  in  the  Year  1726,  made  his  Will  in  Writing, 
and  gave  each  of  his  Daughters  £5000  a-piece,  and  made  his  Wife  Jane  Executrix 
and  Devisee  of  his  real  and  personal  Estate,  subject  to  his  Debts  and  Legacies,  and 
soon  after  died. 

George  and  Charles  Vernon  sent  to  the  Widow  to  make  a  Purchase  and  settle  it 
according  to  the  Articles ;  who  (before  she  had  advised)  returned  Answer,  she  would 
do  it  in  convenient  Time,  and  that  her  Husband  had  directed  her  so  to  do ;  but  she 
afterwards  refused ;  and  thereupon  George  and  Charles  Vernon  brought  a  Bill  against 
her  for  a  specifick  Performance  of  the  Articles. 

Counsel  pro  Quer'  insisted,  that  it  did  not  weaken  the  PlaintiSs  Title,  that  they  were 
not  Parties  to  the  Articles ;  for  if  a  Remainder  is  limited  by  Deed  to  any  Person  not 
a  Party,  it  is  not  to  be  questioned  but  such  a  Remainder  is  good  ;  that  the  Covenant 
entred  into  by  the  Articles,  for  the  Benefit  of  George  and  Charles  Vernon,  was  made 
upon  a  good  Consideration,  and  it  was  intended  thereby  to  keep  up  the  Name  and 
Family ;  the  Father  was  a  Party  thereto,  and  would  not  have  otherwise  consented  to  the 
Marriage ;  and  Thomas,  who  entred  into  the  Covenant,  had  an  Eye  and  Regard  to  his 
Brother  Henry's  Will ;  and  altho'  the  Devise  over  to  Oeorm  and  Chariea  was  vcrid, 
3ret  it  was  sufficient  to  bind  the  Conscience  of  Thomas,  And  Courts  ol  Law  and  Equity 
will  allow  such  Things  to  be  a  good  Consideration,  tho'  the  Parties  are  not  compeUable 
otherwise  to  do  the  Act.  As  if  there  are  Creditors  upon  whose  Deaths  the  Statute 
of  Limitations  has  run,  and  afterwards  an  Executor  or  Administrator  promises  to  pay 
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them  ;  such  a  Promise  shall  bind,  and  shall  not  be  accounted  a  Nudum  pactum.  And 
they  quoted  the  Case  of  Osgood  versus  Stroud,  which  had  been  heard  by  Lord  Macdet- 
field,  and  afterwards  reheard  by  his  presmt  Lordship.  {Vide  Gases  in  Law  &  £q. 

533,  534.) 

Mr.  Solicitor  General  Talhot  &  aV  amtm.  That  the  Covenant  whereof  the  Plaintiffs 
prayed  a  specifick  Performance  was  voluntary  ;  and  that  this  Court  had  in  no  Instance 
decreed  a  specifick  Performance  of  a  voluntary  Covenant ;  that  it  did  in  no  wise  alter 
the  Case ;  that  Sir  Thomas  the  Father  was  a  Party  to  the  Articles,  he  was  made  so 
out  oC  Respect  and  Reverence  to  him,  but  no  Consideration  could  arise  from  thence  ; 
for  that  he  granted  nothing,  nor  did  he  covenant  to  do  any  Thing  for  his  Son ;  which 
was  otherwise  in  the  Case  of  Osgood  versus  Stroud  ;  that  there  was  no  occasion  in  the 
present  Case,  nor  could  it  stand  in  Reason  to  seek  out  and  cast  about  for  what  Considera- 
tion the  Articles  were  made,  [H]  the  Considerations  are  expressed  therein,  f&  expressio 
unius  est  exclusio  aXterius  ;  nor  can  it  be  said  with  Reason,  that  Thomas  had  Respect 
to  his  Brother  Henry's  Will  at  the  Time  of  making  the  Articles ;  for  the  Limitations 
in  the  Articles  do  not  pursue  the  Limitations  in  Henry's  Will,  but  are  evidently  different ; 
and  if  the  now  plaintif!s  had  brought  a  Bill  against  Thomas  for  the  Performance  of 
the  Articles,  the  Court  would  not  have  decreed  it ;  for  it  would  have  been  in  Thomases 
Power  to  undo  it  the  next  Day ;  and  cited  the  Case  of  Bellingham  versus  Loto/A^r, 
1  Chan.  Ga.  343,  and  the  Case' of  Thompson  and  Lord  Eversham,  Trin.  1715.  Lord 
Btersham  oovenaated  with  Thom^uon  to  present  his  Son  to  a  certain  Benefice  when 
it  became  void,  and  he  had  the  Estate ;  the  Event  happened,  and  Lord  Eversham 
refused  to  present  Thompson's  Son ;  and  he  brought  a  Bill  to  compel  the  Performance  ^ 
but  the  Bill  was  dismiss'd  with  Costs,  it  being  a  voluntary  Covenant- 

King,  Chancellor.  He  did  not  apprehend  that  all  voluntary  Covenants  were  not 
to  be  compelled  to  a  Performance ;  but  he  doubted  whether  this  was  a  voluntary 
Conveyance ;  Thomas  must  be  suppt^ed  to  have  Regard  to  his  Brother's  Will  at  the 
Time  of  making  the  Articles ;  and  accordingly  decreed  a  iapecifick  Performance.  Qv^re 
as  to  this  Decree. 


Interest,  Use,  Profits,  &c..  to  a  Wife  for  Life.— Bill  against  the  Widow,  that  the  personal 
Estate  might  be  secured  for  the  Purposes  in  the  Will. 

Sampson  Man  being  possessed  of  a  pei^onal  Estate,  on  the  18th  of  December  1718, 
made  his  Will,  and  thereby  gave  all  the  Interest,  Use,  Profit,  and  Benefit  of  his  personal 
Estate  to  his  Wife  Agatha  for  her  Life,  during  her  Widowhood,  and  after  her  Death 
directed  that  his  personal  Estate  should  be  divided  equally  between  his  Brother 
Benjamin  and  his  Sisters  Lydia,  Mary,  and  Elisabeth,  and  made  his  Wife  sole  Executnx. 
Mary  and  Elizabeth  died  before  the  Testator,  and  he  dyii^  in  1727,  his  Widow  proved 
his  Will  and  possessed  his  Effects.  Benjamin  and  Lydia,  the  surviving  Residuary 
Legatees,  brought  their  Bill  against  the  Widow  and  £^»cutrix  for  an  Accoimt  of  the 
To^ator's  personal  Estate,  and  that  the  whole  might  be  secured  for  the  Purposes  in 


It  was  agreed  in  arguing  this  Case,  that  the  surviving  Legatees  were  intitled  only 
to  two  fourth  Parts  of  the  Testator's  Estate  upon  the  Contingency  in  the  Will ;  and 
the  sole  [12]  Question  was,  whether  the  Executrix  should  take  the  two  remaining 
fourth  Parts  to  her  own  Use,  or  whether  they  should  be  distributed  according  to  the 


TaJhot,  Solicitor  General,  argued,  that  the  Testator  did  not  mean  that  the  Executrix 
should  have  more  than  the  Use  and  Profit  of  his  Estate  during  her  Widowhood,  for 
that  he  had  disposed  of  the  whole  by  his  Will,  and  therefore  that  the  Shares  of  the 
Legatees  who  died  before  the  Testator  were  distributive  according  to  the  Statute. 

Mead  pro  Def  argued,  that  where  the  Intent  does  not  plunly  a{^)ear,  that  the 
Executoix  should  not  take  any  Benefit  by  the  Will,  but  what  is  therein  expressed, 
the  Law  ought  to  take  place ;  and  by  Law  the  Executrix  is  intivled  lo  what  is  not 
partly  disposed  of ;  tliat  it  did  not  follow,  because  the  Testator  bad  given  the  Use 


11.— Man  versus  Man.   May  11,  1731,  4  Geo.  II. 
Coram  JekyU,  Master  of  the  BoUs. 


the  Will. 


Statute. 
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of  his  whole  Estate  to  his  Wife  for  Life,  that  she  should  stand  as  a  Trustee  for  the  next 
of  Kin,  in  ease  any  of{the  Legatees  died  before  the  Testator. 

Jekyll,  M.  R..  said,  this  Court  had  considered  the  Executrix  as  a  Trustee  for  the  next 
of  Kin,  chiefly  in  Cases  where  the  Testator  had  not  disposed  of  his  whole  Estate  at  the 
Time  of  tiis  Will,  but  hatl  left  Part  undisposed  of. 

That  tho  Testator  in  this  Case  had  disposed  of  the  whole  ;  and  it  was  natural  for 
him  to  suppose  that  making  his  Wife  Executrix  intitled  her  to  the  Shares  of  the  Legatees 
dying  before  him  ;  for  otherwise  he  might  have  prevented  it  by  a  Codicil,  had  he  thought 
fit.  And  decreed,  that  the  Defendant  the  Widor  was  intitled  to  a  Moiety  in  her  own 
Kght ;  and  directed,  that  the  other  Moiety  of  the  Estate  should  be  brought  into  it, 
mid  secured  for  the  Purposes  in  the  Will 

N<^ :  This  Decree  was  afterwards  affirmed  in  the  House  of  Lords  1 731. 


Dorothy  Baine  by  Will  1 723,  gave  a  Legacy  of  £200  to  Mary  Billing,  £300  to  another 
Legatee,  £1 00  to  a  third  Legatee  ;all  Infants),  payable  at  twenty-one,  and  if  either  of  than 
died  before  twenty-one.  then  his  or  her  I-egacy  to  go  to  the  Survivor  or  Survivors; 
and  one  of  the  Legatees  died  in  the  Life-time  of  the  Testator  ;  and  the  Question  was, 
whether  this  was  a  lapsed  Legacy,  or  should  go  over  to  tho  other  Legatees, 

[13]  King,  Chancellor.  A  legacy  is  lapsed  where  there  is  no  Person  to  take  accord- 
ing to  the  Will ;  but  if  it  can  take  Effect  according  to  the  Will,  the  Legacy  cannot  be 
lapsed ;  here  it  may  take  Effect ;  as  if  Lands  are  devised  to  A.  for  Life,  and  after  to  B. 
though  A.  dies  in  the  Life-time  of  the  Testator,  B.  shall  take ;  and  so  decreed  that  the 
Legacy  should  go  to  the  other  Legatees.  Vide  2  Yem.  207,  a  Case  in  Point.  2  Yem. 
467,  611.  The  Iiegacy  also  shall  carry  Interest  from  the  Time  of  the  Death  of  the 
Ttetator. 

13. — Attorney  General  versus  Hall.   July  5,  1731,  5  Geo.  II. 
[S.  C.  Fitz.-G.  314.    See  Pamcdl  v.  Pamall,  1878,  9  Ch.  D.  97.] 
Information  to  have  both  real  and  personal  Estate  appropriated  to  the  Charity. 

Thomas  Hall  by  his  Will  bearing  Date  16th  of  Feb.  1717,  devised  {inter  alia)  as 
follows,  "  I  give  ana  bequeath  unto  my  Son  Francis  Hall,  and  the  Heirs  of  his  Body 
"  lawfully  begotten,  all  my  real  and  personal  Estate  to  his  and  their  own  Use  within 
"  three  Years  after  my  Decease ;  but  in  case  my  Son  Fra/Mis  Hall  shall  depart  this 
"  Life,  leaving  no  Heirs  of  his  Body  lawfully  begotten  living,  then  I  give  all  and  so  much 
"  of  my  Estate  as  he  shall  be  actually  possessed  of  at  the  Time  of  his  Death  to  the  Corpora- 
"  tion  and  Ccnapany  of  Qoldsmiths  in  London,  upon  Trust,  (£c."  F.  Hall  died  wiuiout 
any  Children,  and  this  Information  was  brought  by  the  Goldsmith's  Company  to  have 
the  Estate  of  Thomas  Hall,  both  Real  and  Personal  Estate,  appropriated  to  the  Charity 
as  directed  by  Thomas  HaWs  Will.  As  to  the  real  Estate,  the  Defendant,  who  was  the 
Executrix  of  Fraricis  Hall's  Will,  pleaded  a  Common  Recovery  which  her  Husband 
had  suf!ered,  whereby  he  declared  the  Use  thereof  to  himself  in  Fee,  and  devised  the 
same  afterwards  to  her.  And  upon  arguing  this  Plea,  the  Court  allowed  the  same, 
being  of  Opinion,  that  Francis  Hall  was  Tenant  in  Tail  of  the  real  Estate  under  the  Will 
of  Thomas  Hall,  and  that  the  same  was  consequently  barred  by  the  Common  Recovery ; 
so  that  the  only  Question  now  before  the  Court  was,  whether  this  Limitation  over  to 
the  Goldsmith's  Company  was  a  good  Limitation  over  of  the  personal  Estate. 

Counsel  pro  Quer' :  The  only  Question  is,  whetlier  the  Devise  over  to  the  Goldnaith's 
Company  was  agood  Limitation  or  not  1  I  beg  Leave  to  consider  it  in  two  Lights.  1st, 
Instead  of  the  Words  {Heirs  of  his  Body)  the  Word  (Sons)  had  been  mentioned  ;  aikl 
2dly,  As  it  now  stands  with  these  Words  {of  the  Heirs  of  his  Body) ;  and  1st,  If  tlie 
Word  Sons  [14]  had  only  been  mentioned,  then  the  Devise  over  to  the  Goldsmith*a 
Company  would  have  been  good. 

These  executory  Devises  were  formerly  not  known  in  the  Ijaw  ;  and  such  Limita- 
tions over  were  allowed  at  first  in  Cases  only  of  Chattels  Real,  as  appears  in  M.  Manning's 


12.— Willing  versus  Baine.  June  21, 1731,  5  Geo.  II. 
[See  In  re  Green's  Estate,  1860. 1  Drew.  &  S.  72.] 
Legacy,  whether  lapsed. 
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Gaae,  8  Bep.  94,  which  was  the  first  Case ;  afterwards  Lampet'a  Case  in  10  Rep.  46,  was 
d^ermineo,  where  these  Limitations  were  carried  somewhat  hirther ;  and  unce  thoso 
Gases  were  personal,  meer  personal  Chattels  have  been  allowed  to  have  been  limited 
orer.  In  the  preeent  Oase,  the  Contingency,  upon  which  the  Charity  is  given,  is  to 
arise  within  the  Time  limited  by  Law,  vie.  upon  Francis  HalVs  dying  without  Issue 
IiTing  at  the  Time  of  his  Death,  and  not  after  a  general  dying  without  Issue,  which 
would  be  void  ;  the  Words  of  the  Will  are,  //  he  shall  depart  this  Life  leaving  no  Heirs 
of  his  Body  lawfvUy  begotten  living,  then  I  give,  &c.  Heirs  of  the  Body  must  be  Heirs 
of  his  Body  at  the  Time  he  shall  depart  this  Life ;  and  the  Words  leavvng  and  living 
are  very  significant  and  exprras,  and  refer  to  the  Point  of  Time  before,  which  is  the 
Time  of Francis  Hall's  Deaui ;  the  Word  then  may  likewise  refer  to  the  Time  of  Francis 
HaU's  Death,  and  denote  when  the  Contingency  diall  happen ;  but  tho'  it  may  be  in 
difierent  Cases  sj^ed  to  either,  yet  in  the  present  Case  it  refers  to  the  Time,  and  not 
to  the  Contingency  in  Question.  1  Vem.  234,  260, 298  ;  2  Vem.  38,  59.  766.  These 
Cases  shew  how  it  would  have  been,  if  instead  of  the  Words  Heirs  of  the  Body  throe  had 
been  the  Word  S<yas  ;  and  if  there  are  other  Words  in  the  Will  which  shew  what  the 
Testator  meant  by  the  Words  Heirs  of  his  Body,  and  that  he  only  intended  Heirs  of  the 
Body  at  the  Time  of  Francis  Hall's  Death,  it  will  come  to  the  same  Thing ;  ana  the 
latter  Words  of  the  Will,  vie.  "  But  in  case  my  Son  Francis  shall  depart  this  Life,  c&c," 
are  restrictive  of  the  Generality  of  the  former  Words  (Heirs  of  his  Body).  As  where 
a  Devise  is  to  A.  and  hia  Heirs,  so  long  as  B.  shall  have  Heirs  of  his  Body,  there,  tho'  A. 
by  the  first  Words  takes  an  absolute  Fee,  yet  they  are  restrained  by  the  subsequent 
Words ;  but  the  Words  {Heirs  of  the  Body)  in  this  Case  are  only  applicable  to  the 
Testator's  Beal  Estate,  which  may  be  intailed ;  and  not  to  his  personal  Estate,  which 
cannot  be  intailed  and  made  capable  of  being  taken  and  received  by  Discent ;  but  as 
to  his  Personalty,  they  were  to  vest  a  Property  only  ;  and  then  the  Question  will  be, 
whether  this  Limitation  over  will  be  good.  2  Vem.  86,  195.  Tho'  there  is  a  Real 
Estate  devised  by  his  Will  as  well  as  a  Personal  Estate,  and  the  same  Words  pass  both 
Estates,  yet  such  a  Contingency  may  afterwards  be  inserted  (as  in  the  present  Case)  to 
determine  the  Property  as  to  the  Personal  Estate. 

[15]  Counsel  on  the  same  Side  :  This  Limitation  to  the  Goldsmith's  Company  is  good 
as  an  ^ecutory  Devise.  Executory  Devises  are  not  within  the  Rules  prescribed  by 
the  antient  Common  Law,  but  are  Evasions  out  of  it,  which  the  Courts  of  Law  have 
allowed  and  come  into,  to  answer  and  comply  with  the  Intent  of  the  Testator ;  and  if 
the  present  Words  will  bring  this  Case  within  the  known  Rules  concerning  executory 
Devises,  this  Court  will  countenance  this  Limitation ;  and  this  Court  has  often  allowed 
such  Limitations  over,  to  comply  witih  the  Intent  of  the  Testator,  tho'  they  have  not 
been  so  strictly  confomable  to  ^e  Rules,  as  in  the  present  Case.  It  is  said  there  are 
two  Contingencies  in  this  Case,  viz.  Francis  Hall  dying  without  Issue  at  his  Death,  fmd 
also  his  being  actually  possessed,  t^c,  for  only  such  of  the  Personal  Estate,  as  he  should 
be  possessed  of  at  his  Death,  is  limited  over  ;  and  therefore  the  Limitation  over  is  void  ; 
but  I  apprehend  that  such  a  Limitation  may  depend  on  a  double  Contingency ;  and 
80  several  of  the  Cases  cited  in  VerTWMiprove. 

Talbot  Solicitor  General  cont'.  T\ie  Limitation  to  the  Goldsmith's  Company  is 
Tod,  and  the  Information  must  be  dismissed.  By  Will  the  Residue  both  of  the  Real 
and  Personal  Estate  is  devised  to  Francis  Hall  and  the  Heirs  of  his  Body,  to  his  and  their 
Use.  As  to  the  Real  Estate,  it  is  an  Intail  scouted  ;  and  as  to  the  Personalty,  which 
camiot  be  intailed,  it  gives  an  absolute  Property ;  and  the  Will  limits  nothing  over  to 
the  Goldsmith's  Company,  but  what  Frantds  Hail  should  be  actually  possessed  of  at 
the  Time  of  his  Death ;  so  that  there  is  Power  left  in  him  to  alien  and  dispose  of  all 
or  any  Part  of  it ;  beades,  there  are  other  Wonls  in  the  Will  which  shew  that  Francis 
Hall  had  the  sole  Prtroerty  of  the  Personalty  vested  in  him  ;  for  the  Words  are,  "  But 
"  my  Will  is,  that  the  Company  of  Goldsmiths  shall  not  give  my  Son  any  Trouble  on  any 
*  Account  whatsoever  concerning  my  Estate."  So  that  taking  it  for  granted,  that 
F roncw  Hall  had  an  Interest  vested  in  the  whole  Personal  Estate  (and  which,  if  he  had 
pleased,  he  might  have  spent  every  Farthing),  the  single  Question  will  be,  whether 
this  limitation  or  executory  Devise  to  the  Goldsmiths  Company  will  be  good  or  not ; 
and  I  think  it  is  void.  2  Vern.  245,  Clergis  versus  Dutchess  of  Albermarle.  There 
the  Difference  is  taken  between  Chattels  Personal  that  are  vested,  and  where  the  Use 
only  is  devised.  2  Vem.  600,  Higgens  versus  Potoler ;  Salk.  S.  C.  156.  And  the 
Caw  of  Richard*  versus  Lady  Abergavenny  is  in  Point ;  where  a  House  together  wi^ 
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the  FuTBiture  thereof  was  limited  to  a  Wife  and  such  Heir  of  her  Body  as  should  be 
liriiig  at  her  Death,  and  in  Default  of  such,  Bemainder  over.  The  Wife  has  an  Estate- 
n6]-tail  in  the  House,  and  an  absolute  Property  in  ^e  Furniture.  1  Vern.  336,  347, 
whitmore  versus  Wild  ;  2  Vern.  367,  is  a  strong  Case ;  where  such  a  Limitation  kA  a 
Personalty  over  was  held  ill,  because  it  was  an  Interest  vested.  1  Vern.  478,  Veering 
versus  Hanbury  ;  2  Vern.  110,  Webb  verB\X8  W«6& ;  Cro.  Jac.  590,  Pell  and  Btowh's 
Case  is  the  Intail  of  an  Inheritance.  The  Counsel  for  the  Plaintiff  does  not  know  what 
Decree  to  pray,  whether  only  such  specifiek  Part  of  the  Personal  Estate  which  Frtutds 
Hall  was  actually  possessed  of  at  the  Time  of  his  Death,  or  whether  there  should  not 
be  a  Decree  that  his  Representatives  should  account  for  so  much  as  he  spent ;  to  insist 
up<ni  the  last  is  repugnant  to  the  Will,  because  Francis  Hall  by  the  Will  had  Power 
to  dispose  of  the  whole  as  he  thought  proper ;  and  as  to  t^e  other,  that  makes  the 
Devise  over  dependant  on  two  Contingencies,  &ad  thex^ore  void ;  bo  that  if  there  be  a 
Limitation  over  in  the  present  Case  (which  there  cannot,  because  an  Interest  and 
Property  is  actually  vested) ;  yetasthepresentCasestuids,  it  would  be  a  vend  executory 
Devise,  because  it  is  not  confined  to  dying  without  Issue  at  the  Time  of  Francis  HalVs 
Death.  The  two  Words  insisted  upon  in  the  Will  to  confine  the  Dying  without  Issue 
to  the  Time  of  the  Death  of  Francis  Hall  are  {living  and  leaving) ;  but  if  a  Man  dies 
without  Heirs  of  his  Body,  he  dies  without  Heirs  of  his  Body  living,  and  if  he  leaves 
no  Issue,  he  dies  without  leaving  Issue ;  but  for  the  Reascms  aforesaid  this  is  not 
material  to  be  determined. 

King,  Chancellor ;  Jekyll,  Master  of  the  Rolls ;  and  Reynolds^  Lord  Chief  Baron : 
In  r^urd  the  Ownership  and  Property  of  the  Personal  Estate  was  vested  in  FramMs 
HeUl,  and  not  the  Use  only ;  this  was  held  to  be  a  void  Limitation  to  the  Goldranith*B 
Company.  It  is  giving  a  Man  a  Sum  of  Money  to  spend,  and  limiting  over  to  anoUier 
what  does  not  happen  to  be  spent ;  and  therefore  the  Information  was  dismissed. 

And  so  Note  a  Difference  between  a  Devise  of  Chattels  Real  and  Personal. 


14.— Selby  versus  Selby.   5  Geo.  IL  [1731-32]. 
Whether  TJncle  or  next  of  Kin  should  be  Guardian. 

Serjeant  Selby  made  his  Will,  and  appointed  his  Wife  sole  Executrix  and  sole 
Guardian  of  his  Son,  and  then  devised  further, "  That  if  my  dear  Wife  shall  marry  again 
"  before  my  Son  shall  attain  his  Age  of  twenty-one  Years,  that  then  and  from  thence- 
**  forth  I  appoint  my  Brother  Executor  and  sole  Guardian  of  my  Son."  The  Mother 
died,  the  Son  being  about  thirteen  Y  ears  of  Age ;  and  the  Question  [17]  was,  whether 
the  Uncle  (who  would  have  been  Guardian  in  case  the  Wife  had  married  again),  should 
now  be  Guardian,  or  the  next  of  Kin,  who  could  not  inherit. 

Kmg^  Chancellor.  Here  is  no  Limitation  of  the  Guardianship  to  the  Wife  for  life. 
It  seems  to  me  that  the  Uncle  must  have  been  Executor  and  Guardian  at  the  same 
Time ;  he  should  not  have  milch  doubted  but  that  the  Uncle  would  not  have  been,  was 
it  not  for  the  Case  cited  in  Raym.  427,  and  3  Lev.  126,  and  a  Case  was  made  of  it  for 
the  Opinion  of  the  Judges  of  B.  B. 


15.— Anootmus.   5  Geo.  II.  [1731-32]. 
Injunction  to  stay  Proceeding  against  Bail 

Counsel  moved  to  extend  an  Injunction  to  stay  Proceedings  against  the  Bail  The 
Plaintiff  before  he  filed  his  Bill  had  been  arrested,  and  Bau  was  given  to  the  Sheriff. 
Plaintiff  afterwards  had  obtained  an  Injimction  upon  a  Dedimus,  notwithstwding 
which  the  Defendant  had  taken  an  Assignment  of  the  Bail-Bond,  and  was  proceeding 
at  Law  against  the  Bail. 

Lutivycke  cont^ :  A  common  Injimction  extends  only  to  delay  Execution,  it  stays 
nothing  else,  and  the  Plaintiff  at  Law  may  proceed  to  Judgment ;  and  whenever  it 
is  extended  to  stay  Proceedings  against  the  Bail,  it  is  alwa}^  particularly  mentioned. 

Kingy  Chancellor.  If  a  Declaration  is  delivered,  the  Party  may  proceed  to  Judg- 
ment notwithstanding  an  Injunction,  and  Execution  is  only  stayed ;  and  if  no  Declara- 
tion has  been  deliveral,  all  Proceedings  at  I^w  are  stayra ;  that  is  the  Practice  and 


Digitized  by 


W.  KBL.  18. 


VIZOD  V.  LOMDEN 


473 


Construction  that  h&B  been  constantly  put  upon  the  Words  in  the  latter  End  of  the 
Writ  it  sell   Motion  was  gruited. 


A  Bond  was  entered  into  before  Marriage  by  the  Defendant's  Husband  for  the 
Sum  of  £500,  axid  the  Condition  recited  the  intended  Marriage,  and  that  the  Obligor 
was  to  receive  a  competent  Fortune,  and  thereupon  the  Obligor  was  to  settle  Lands 
of  the  yearly  Value  of  £14  as  Counsel  should  advise,  to  the  use  of  the  Defendant  for 
life,  for  her  livelihood  and  Maintenance,  if  the  Marriage  should  take  Effect  and  she 
shoiUd  survive  her  Husband  ;  otherwise  the  Bond  to  stand  in  full  Force.  The  Question 
was,  if  this  should  be  a  Bar  of  Dower.  The  Master  of  the  Rolls  was  of  O^nion  it 
[18]       not ;  but  King,  Chfuicellor,  being  of  a  different  Opinion,  reversed  his  Decree. 

King,  Chtmcellor.  Several  Estates  that  are  not  specified  in  the  Statute  27  H.  8, 
c  10, 1,  b,  are  yet  within  the  Equity  of  the  Statute,  and  the  present  is  not  a  Case  within 
the  Letter  of  it ;  but  whenever  an  Estate  is  settled  so  as  to  fall  and  take  Efiect  im- 
mediately upon  the  Death  of  the  Husband,  with  a  Covenant  or  other  Instrument, 
(^daring  it  to  be  as  a  Jointure  or  in  Bar  of  Dower,  and  is  tantamount  to  its  being  an 
actual  Settlement  within  the  Letter  of  the  Statute.  What  is  necessary  to  be  done 
fay  the  Words  of  the  Statute  ?  The  Wonte  am  exprwly  (for  the  Jointure  of  the  Wife), 
bat  the  Statute  does  not  say  that  the  Jointure  must  be,  to  be  expressed  in  Bar  of 
Dower.  The  Bar  of  Dower  is  only  a  Consequence  of  its  bemg  a  Jointure ;  and  a 
J(intuze,  aoeording  to  my  Lord  Cwe,  is  a  Provision  and  Maintenance  for  the  Wife ; 
and  sure  this  is  ezpreased  to  be  so,  and  ther^ore  within  the  DeB(^ption  of  it.  Before 
the  Statute  29  Car.  2,  of  Fraiuis,  a  parol  Averment  of  such  Provision  being  made 
as  a  Jointure  was  sufiScient.  De<aree  reversed ;  vide  4  Kep.  Vernon's  Case ;  2  Vem. 
505. 

17.— Evelyn  versus  Evelyn.   5  Geo.  II.  [26  Oct,  1731].  [S.  0.  2  P.  Wms.  659.] 

This  Cause  came  on  to  be  heard  before  King,  Chancellor,  assisted  by  Raymond, 
C.  J.,  and  Jekyll,  Master  of  the  Rolls,  on  the  26th  of  Oct  1730.  The  Case  was  this  : 
George  Evelyn  the  Grandfather  being  seised  of  several  Estates,  vis.  of  an  Estate  for 
Life,  with  Bemiunder  to  his  Son  Jofm  in  Tail,  and  likewise  of  other  Lands  in  Fee  (all 
which  Estates  lay  in  the  County  of  Surry,  and  were  of  the  Value  of  £900  -per  Annum 
or  thereabouts),  settled  the  same  by  two  several  Deeds,  the  one  dated  20th  of  October 
1698,  relating  to  the  intailed  Lands,  and  the  other  dated  21st  of  Nov.  1698,  relating 
to  the  Fee-simple  Lands,  to  the  Use  of  George  the  Grandfather  for  his  Life,  with  a 
Power  to  charge  the  same  with  £6000,  and  after  his  Decease  to  the  Use  of  John  for 
Life,  Eemainder  to  his  first  and  other  Sons  in  Tail  Male,  with  hke  Remainders  to  the 
se^nd,  third  and  fourth  Sons,  c^c,  of  George  the  Grandfather,  with  Remainder  to 
himself  in  Fee ;  and  in  both  these  Deeds  there  was  this  Clause,  viz.  "  That  it  should 
'  be  lawful  for  George  the  Grandfather,  together  with  such  Son  as  should  be  next  in 
'  Remainder,  and  after  the  Death  of  George  the  Grandfather,  then  and  for  every  the 
"  Son  and  Sons  as  should  be  in  Possession  of  the       Premisses,  to  make  asrr  Lease 

*  or  Leases  sans  Waste  (so  it  be  without  Prejudice  to  any  Jointure),  for  raising  Portions 
"  for  a  Daughter  or  Daughters  of  such  Son  or  Sons,  and  so  as  such  Portions  do  not 
"  exceed  the  Fortune  of  the  Wife,  and  so  as  such  Lease  be  not  to  take  till  Failure  of  Issue 
"  Male."  But  there  was  some  Difference  in  the  Wording  of  the  Clauses  of  the  two 
Deeds ;  for  in  the  Deed,  by  which  the  Fee-simple  Lands  were  settled,  it  was  expressed 
in  this  Manner,  viz.  "  To  make  a  Mortgage,  or  to  make  any  Lease  or  Leases,  so  as  the 
"same  be  determinable  upon  raising  such  Portions,  and  the  Costs  and  Charges 

*  attending  the  same." 

Geor^  the  Grandfather  had  Issue  five  Sons,  John,  George,  Edward  and  two  others  ; 
George  the  Grandfather  died  in  1699.  John  his  eldest  Son  died  without  Issue  in 
1703.  George  the  second  Son  entered,  and  a  Marriage  being  afterwards  agreed  to 
be  had  between  him  uid  Mrs.  Garth,  in  Consideration  thereof,  and  of  liis  mtended 
Wife's  Portion  (which  amounted  to  £8000),  the  said  George  covenanted  by  Deed  22d 
of  August  1720,  to  appoint  certain  Ltinds  contained  in  the  former  Settlement  for  his 
Wife's  Jointure  of  the  yearly  Value  of  £790  or  thereabouts,  and  also  devised  the  said 
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Jointure  Lands,  and  other  Lands  contained  in  the  said  two  Deeds  of  Settlement,  to 
Trustees  for  600  Years,  to  taike  EfEect  on  Failure  of  Issue  Male  by  him,  uid  subject 
to  the  Jomture  ;  upon  Trust,  that  if  there  should  be  Failure  of  Issue  Male  of  the  Body 
of  the  said  George,  begotten  on  his  said  intended  Wife,  and  the  said  George  should  have 
one  or  more  Daughters  so  begotten,  that  then  the  said  Trustees  and  the  Survivor  of 
them,  and  the  Executors  and  Administrators  of  such  Survivor,  should  out  of  the 
Rents,  Issues  and  Profits,  or  by  Sale,  Mortgage  or  Lease,  as  to  them  in  their  DiBcretion 
should  seem  meet,  as  soon  aa  conveniently  might  be  after  the  Decease  of  the  said 
George,  or  in  his  Life,  if  he  should  think  fitting,  to  have  the  said  Portion  or  Portions 
sooner  raised,  and  should  so  direct,  to  levy  and  raise  the  Sum  of  £8000  to  be  paid  to 
such  Daughters,  Share  and  Share  alike  (provided  the  Term  shall  not  prejudice  the 
Jointure).  The  Marriage  took  Effect,  and  George  left  Issue  three  Daughters  (the 
eldest  about  iive  Years  old),  and  died  in  the  Year  1726.  The  Infant  Daughters  now 
brought  the  Bill  by  their  Mother  as  Proehein  Amy,  to  have  their  Portions  raised. 

It  happened  that  George  the  Grandfather  had  charged  the  Premisses  by  Way  of 
Mortgage  for  £1500,  according  to  his  Power  in  the  Settlement  (whereby  he  had  Power 
to  charge  the  same  with  £6000),  so  that  the  Estate  came  to  George  his  Son,  subject  to 
that  Incumbrance ;  and  the  Mortgagee  calling  in  his  Money,  the  said  Mortgage  was 
assigned  over  to  a  third  [20]  Person ;  in  which  Assignment  George  then  covenanted 
to  pay  the  Mortgage-Money.  Edward  Evelyn  the  third  Son,  and  next  in  Remainder, 
brought  his  Bill  against  the  Assignee  of  the  Mortgagee,  and  the  Administratrix  of 
George  the  Son,  to  nave  the  Real  Estate  discharged,  and  that  the  Mortgage  might  be 
satisfied  out  of  the  Personal  Estate  of  George  his  Brother ;  but  aa  to  this  Matter  his 
Bill  was  dismissed. 

Mr.  Lutioyche  and  two  othetsi.  Counsel  with  the  Pluntifb  in  the  original  Cause, 
argued,  that  altho*  it  would  very  much  hurt  Edwturd  the  next  in  Bemainder,  that  the 
Portions  should  be  raised  immediately,  yet  the  Court  must  regard  only  the  Construc- 
tion of  the  Settlement  imder  which  all  Parties  claim ;  and  if  it  was  the  Meuiing  <^ 
George  the  Grandfather  to  preserve  the  Estate  in  the  Issue  Male  of  the  Family,  yet  it 
was  subject  to  the  Charges  in  the  Settlement ;  and  for  this  Reason,  because  without 
Marriage  there  must  be  Failure  of  Issue  Male ;  and  the  present  Inconveniency  arises 
only  from  too  large  a  Portion,  which  the  Jointress  brought  into  the  Family  ;  the 
Power  in  the  Settlement  made  in  1 680,  was  to  make  Lease  or  J  .eases  at  a  Pepper-Corn 
Rent,  to  raise  Portions  for  Daughters  upon  Failure  of  Issue  Male,  and  bo  as  not  to 
prejudice  the  Jointure ;  and  since  the  Person  who  had  such  Power  had  executed  it. 
for  that  Purpose  it  was  vested  vnstaiUer^  and  became  immediately  due,  for  when  it  is 
said  such  Power  to  mate  Leases  shall  not  be  but  upon  Failure  of  Issue  Male,  the  F^y 
may  do  it,  uid  that  the  Interest  shall  be  then  vested ;  and  so  if  a  Portion  be  appointed 
to  be  paid  out  of  Lands  at  twenty-one,  it  implies  it  sheJl  not  be  paid  before  that  Time  ; 
but  when  there  is  no  Time  of  Payment  limited,  it  is  left  to  the  Discretion  of  the  Party 
to  whom  the  Power  is  given  to  appoint  the  Time  of  Payment  as  he  pleases ;  if  the 
Portions  are  not  to  be  raised  now,  at  what  Time  shall  they  be  raised  1  or  is  Part  of 
the  Portions  to  be  raised  now  upon  the  Lands  in  Possession,  and  Part  to  wait  the 
Death  of  the  Jointress  ?  This  would  be  to  construe  the  Words  of  the  Settlement 
contrary  to  the  natural  Import  and  Construction  of  them.  For  the  Clause  which 
gives  a  Power  to  raise  Portions  is  single  and  intire ;  the  Daughters  have  now  a  present 
Occasion  for  their  Portions,  for  there  is  no  further  Provision  made  for  their  Mainten- 
ance in  the  Interim ;  and  if  the  Portions  are  not  now  to  be  raised,  it  may  become  a 
Question,  if  they  shall  not  sink  in  the  Lands,  should  the  Infants  die  before  they  are 
raised ;  and  so  the  Portions  may  be  intirely  lost ;  and  from  the  Nature  of  Portions, 
which  are  considered  as  Sums  in  Gross,  it  appears  they  ought  to  be  paid  in  intire  Sums, 
and  not  by  Parcels  out  of  the  Rents  and  Profits ;  for  the  raising  Portiom  in  such  a 
Manner  would  be  like  paying  an  uncertain  Annuity,  which  would  be  more  in  one 
Year  [21]  than  another,  or  Part  or  the  Whole  thereof  must  be  spent  in  Maintenance  ; 
whereas  Portions  are  intended  for  the  Advancement,  and  to  be  a  lasting  Provision 
for  them,  and  to  furnish  a  Maintenance  from  the  Interest  thereof.  Neither  is  it  an 
Objection  to  say,  that  the  Portions  in  the  present  Case  are  restrained  to  be  raised  by 
way  of  Sale,  and  directed  only  to  be  raised  by  Lease  and  Leases ;  for  a  Man  that  has  a 
Power  to  make  a  Lease,  may  make  a  Lease  absolute  or  conditional ;  also  he  may  take 
a  Fine  up(m  suoh  a  Lease,  and  is  in  the  Nature  of  a  Sale ;  n^her  can  it  be  objected 
that  the  Portions  ue  not  to  be  raised  by  a  Sale ;  because  by  the  Words  of  the  Settle- 
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ment  it  is  said, "  So  as  such  Lease  or  Leases  be  determinable  upon  raising  such  Portions 
*  and  the  Coats  attending  thereon  " ;  for  a  Proviso  or  a  Restraint  repugnant  to  the 
Thing  granted  is  null  and  void ;  it  must  be  intended  to  be  meant,  that  the  Lands 
comprised  in  the  Settlement,  and  not  leased,  shall  be  wholly  discharged.  Besides,  if 
a  Man  lends  £8000  upon  such  a  Security,  it  cannot  be  said  that  the  Lands  have  raised, 
or  that  it  has  been  paid  out  of  them,  until  the  Principal,  Interest  and  Costs  are  paid. 
The  Person  indeed  has  lent  his  Money,  but  not  without  fiegard  to  Interest,  and  until 
the  End  and  Purpose  of  the  Security  is  served,  surely  it  shall  not  be  construed  to  be 
dischazged.  KUmurrey  versus  Green,  in  Cane',  1713.  Neither  is  it  strange  re- 
versionary Terms  should  be  sold  to  raise  the  Daughters  Portions ;  it  has  been  fre- 
quraitly  done.  Jones,  201  ;  2  Vem.  458,  Gerrard  versus  Gerrard.  2  Vem.  460, 
Staniforth  veisus  Staniforth,  which  is  a  Case  almost  in  Point ;  and  2  Vem.  72,  Earl 
of  Riven  versus  Earl  of  Derby.  ThaX  it  was  not  to  he  disputed,  but  that  George  the 
Son  had  well  executed  the  Power  by  the  Deed  of  August  1 720,  and  thereby  directed, 
**  That  upon  Failure  of  Issue  A^e,  the  Portions  should  be  raised  as  soon  as  conv^ently 
they  might  be;  which  imports  they  should  be  raised  as  soon  after  his  Death  as 
possibly  might ;  the  Father  certainly  intended  the  Benefit  of  his  Daughters ;  and 
whose  Conveniency  could  he  be  supposed  to  regard,  that  of  his  own  Children,  or  the 
Persons  in  Remainder,  to  whom  it  might  never  be  convenient  to  pay  their  Portions  % 
besides,  the  Father  has  provided  no  other  Support  or  Maintenance  for  his  Daughters. 

As  to  the  demand  of  £1500  by  the  Defendant's  Gross-Bill,  it  was  said  to  be  a  meer 
Fuicy ;  that  altho'  George  the  Son  had  covenanted  with  the  Assignee  of  the  Mort- 
gagee to  pay  the  Money»  such  Assignee  could  only  have  the  Benefit  of  the  Covenant ; 
ror  that  the  Luid  in  this  Case  was  the  principal  Debtor ;  and  George  the  Son  gave  his 
Covenant  only  by  way  of  collateral  Security.  And  the  Counsel  compared  it  to  [22]  the 
Case  of  a  principal  Debtor ;  and  surely  aftho'  both  are  liable  at  Law,  yet  a  Court  of 
Equity  will  lay  the  Burden  where  it  ought  to  be  born  ;  and  if  the  Surety  is  compelled 
at  Law  to  pay  the  Debt,  this  Court  will  order  the  Bepayment  from  the  Principal: 

1  Lev.  Jenkins  versus  Keymis,  150. 

Counsel  argued  pro  Def,  That  to  raise  the  Portions  by  Sale  of  Part  of  the  Estate 
during  the  Life  of  the  Jointress,  would  be  spoiling  the  whole  Estate  and  rendring  it 
of  litUe  Value ;  and  that  it  never  could  be  the  Meaning  of  George  the  Grandfather, 
who  made  the  Settlement,  1680,  in  View  and  Favour  of  the  Heirs  Male  of  the  Family, 
to  design  the  Portions  for  Daughters  should  be  raised  by  Sale  of  a  reversionary  Term, 
and  thereby  defeat  his  principal  Intent  to  preserve  his  Estate  in  his  Heirs  Male  ;  and 
the  Intent  of  the  first  Grantor  ought  to  be  considered  in  the  Construction  of  his  Deed, 
and  which  was  made  of  no  other  Consideration  but  to  preserve  his  Estate  and  Family. 
That  his  Intent  appears  plainly  from  the  Restraints  laid  upon  the  Power,  that  the 
Portions  must  be  raised  out  of  the  Rents  and  Profits  only  ;  for  it  is  directed  to  be  done 
by  Lease  only,  and  that  to  be  determined  upon  raising  such  Portions.  If  it  was  to  be 
raised  by  a  Sum  in  gross,  the  Security  is  declared  to  be  determined  as  soon  as  such 
Portion  is  raised  ;  and  that  it  is  one  Thing  to  lease,  and  another  to  mortgage  and  sell ; 
which  is  not  provided  by  the  Settlement.  If  Lands  are  extended  upon  a  Judgment 
by  Elegit,  the  Party  shall  hold  them  only  till  the  Debt  is  satisfied  out  of  the  Rents  and 
I^fits,  and  shall  not  hold  them  afterwards  in  respect  of  any  Interest  to  rise  by  that 
Judgment.  The  Plaintiffs  are  of  tender  Years,  and  have  no  Occasion  for  their  Por- 
tions which  are  given  for  Advancement ;  and  the  Court  will  after  determine  what  is 
a  conTenient  Time  for  the  doing  of  a  Thing  where  no  Time  is  appointed  by  the  Parties. 

2  Tern.  439,  Bruen  versus  Bruen.    2  Vem.  208,  Norfolk  versus  Gifford, 

As  to  the  Demand  of  £1600  it  was  said,  that  this  Court  would  always  direct  the 
Personal  Estate  to  come  in  Aid  of  the  Real  Estate,  either  in  Respect  of  an  Hmres  natus 
or  an  Hceres  foetus  ;  that  there  was  nothing  to  distinguish  the  present  Case  from  the 
Case  of  Sir  John  Nappier  and  Ladp  Effingham  ;  vide  House  of  Ijords  Cases. 

But  it  was  answered,  that  the  Case  of  Sir  John  Nappier  was  nothing  to  the  Pur- 
pose ;  for  that  Edward,  who  has  brought  the  Cross-Bill,  is  neither  an  Hce-res  natim 
or  foetus,  for  that  he  claimed  nothing  under  George  the  Son,  but  under  the  Settle- 
ment which  was  made  in  1680.  The  Court  took  Time  to  advise,  and  directed  the 
several  Precedents  to  be  laid  before  them. 
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[23]  18— Sheriff  versus  Moblocx.  Dec  2.  1731,  5  Geo.  II. 
AiikeBoOs. 
Legacy  with  Proviso  not  to  maxty. 

The  testator  by  bis  Will  devised  a  Le^y  of  £500  to  his  Niece  out  of  certain  Lands, 
Proviso  if  she  should  not  marry  in  the  Life-time  of  his  Wife,  or  if  she  should  marry  in 
the  Life  of  his  Wife  without  her  Consent,  then  the  Legacy  of  £500  was  to  sink 
into  the  Estate  of  the  Devisee.  The  Niece  married  in  the  Life-time  of  the  Wife,  not 
only  without  her  Consent  but  directly  contrary  to  it ;  and  the  Question  ma,  whether 
this  £500  was  forfeited. 

Counsel  p-o  Quer'  :  Conditions  of  this  kind  are  void  by  the  Civil  Law,  because  they 
are  in  Bestnction  of  Marriage,  which  is  for  PubUck  QxxA ;  and  there  are  many  Caaee 
in  Siovnboume  to  that  Purpose ;  but  by  this  Court  they  are  not  totally  void ;  for  where 
there  is  no  Limitation  over,  auoh  Condition  is  only  in  terrorem,  and  the  L^racy  is  not 
forfeited.  But  where  there  is  a  Limitation  over,  it  is  otherwise,  and  a  Forfeiture. 
But  he  said  there  was  a  Difference  between  a  Limitation  over  to  a  particular  Person 
a  Stranger,  and  when  it  is  directed  to  sink  into  the  Besiduum  of  the  Estate ;  and  in 
the  last  it  is  esteemed  in  Urrorem  only,  and  occasions  no  Forfeiture,  tho'  such  Consent 
is  not  obtained ;  and  to  prove  this  Distinction  he  cited  2  Vem.  293,  Garrett  versus 
Priity. 

Counsel  on  the  same  Side  cited  the  Case  of  Pamiori  versus  Berry,  before  the  Master 
of  the  Rolls ;  which  was  a  Legacy  devised  to  a  Person,  provided  she  married  with  the 
Consent  of  A.  and  B.,  and  if  she  married  without  consent,  such  Limitation  over  to 
another.  B.  died  before  the  Marriage,  after  the  Legatee  married  without  the  Consent 
of  A.,  and  t^re  held  she  should  luive  the  Portion  notwithstanding  the  Limitation 
over.  To  which  the  Court  answered,  the  Consent  of  A.  ami  B.  was  jointly  made 
necessary ;  and  by  the  Death  of  B.  that  becoming  impossible  by  the  Act  of  God,  the 
Condition  was  therefore  intirely  dispensed  with. 

Solicitor  General  cont'  :  All  the  Cases  cited  are  only  as  to  personal  Legacies  ;  but 
this  differs  because  it  is  a  Condition  annexed  to  a  real  Estate,  and  the  Consent  ia  a 
Condition  precedent,  to  be  performed  before  the  Party  can  be  intitled.  And  when 
there  is  such  a  Charge  upon  a  real  Estate,  the  Distinction  of  a  Limitation  over  and  not, 
and  the  Difference  also  of  its  being  limited  to  a  particuUtr  Person,  or  being  to  sink 
[24]  into  the  Surplus,  fails.  This  therefore  being  a  Charge  upon  the  Lands,  and  the 
obtaining  Consent,  being  a  precedent  Condition  not  performed,  the  Legacy  becomes 
forfeited.  And  the  Master  of  the  Bolls,  being  of  this  Opinion,  dismiffled  the  BilL 
Vide  ante. 

Note  :  There  seems  to  be  a  Difference  between  Conditions  precedent  as  to  personal 
Legacies,  and  Conditions  precedent  as  to  such  Charges  on  Land.  Vide  as  to  such 
Conditions  annexed  to  real  Estates,  1  Mod.  300,  Fry  versus  Porter ;  2  Vem.  333  ; 
<&  vide  1  Boll.  Abr.  418.  A  lease  for  Life  upon  Condition,  that  if  the  Lessee  marry 
without  Licence  the  Lessor  may  re-enter ;  and  this  was  held  a  good  Limitaticob 


l9~Ex  parte  Riley.   5  Geo.  II.  [1731-32]. 

Mutual  Debts  set  against  each  other  in  a  Commission  of  Bankruptcy 

The  Petitioner  was  indebted  to  "Woodward  a  Banker  upon  Account  of  Cash-Notes 
that  be  had  accommodated  him  with,  and  whilst  he  was  so  indebted  Woodward  be- 
came a  Bankrupt,  and  the  Assignees  under  the  Commission  against  Woodward  had 
brought  an  Action  against  Riley  for  the  Money ;  it  happened  that  Riley,  against 
whom  the  Action  was  brought,  and  one  Chapman,  who  were  joint  Partners,  were 
Creditors  of  the  Bankrupt  Woodu-ard  on  other  Accounts,  more  than  Riley  on  his  own 
separate  Account  really  owed  to  Woodward ;  therefore  Riley  insisted,  as  there  was 
a  mutual  Credit  between  him  and  the  Bankrupt,  one  Debt  should  be  set  against  the 
other ;  and  that  it  would  be  hard,  that  Assignees  under  the  Commission  should  re- 
cover the  whole  against  him,  and  he  and  his  Partner  come  in  only  under  the  Gom- 
mission  proportionably  for  what  Woodioard  owed  them  with  other  Creditors.  It  was 
insisted  for  the  Petitioner,  that  altho*  the  6  Geo.  1,  as  to  mutual  Credit  was  expired. 
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j  yet  diis  Case  was  within  the  Equity  of  the  Statute  2  Geo.  2,  for  Belief  of  Insolvent 
:  Debtors,  whereby  mutual  Debts  are  to  he  set  one  against  the  other,  upon  Notice  ^ven, 
I  ife.,  and  that  it  had  latdy  been  determined  in  a  Case  where  Woodivard'g  Assignees 
were  Fftrties,  that  a  Debtor  of  Woodtoard'a  tho'  a  Creditor  in  other  Respects,  should 
:  bare  one  Debt  set  agunst  the  other  upon  the  Foot  of  mutual  Credit  by  the  Com- 
missioners. 

It  was  said  on  the  other  Side,  that  joint  Debts  cannot  be  set  against  a  separate 
Demand  duB  to  the  Bankrupt. 

King,  Chancellor,  waa  oi  Opinion,  that  this  Case  was  not  within  the  Meaning 
d  the  Statute  2  Geo.  2,  of  one  Debt  being  joint  and  the  other  separate  ;  but  if  Wood- 
wrd  had  been  indebted  to  Riley  singly,  he  thought  that  was  a  mutual  Cre-{26]-dit 
Tithin  die  Statute.  And  tho'  in  such  Case  the  Statute  speaks  only  of  setting  one 
Debt  against  another  upon  Trials,  yet  Commissioners  of  Bankruptcy  are  within 
die  Equity  of  the  Statute,  and  may  allow  (rf  mutual  Debts  being  given  in  Discharge 
upon  the  Demand  of  Assignees. 


20.— Dux  Chandois  ver.  Talbott.   6  Geo.  II.  [1731^2]. 

[S.  G.  2  P.  Wms.  601,  sub  nom.  Duke  of  Chandos  t.  Talbot.   Referred  to,  Henty  t* 

Wrey,  1882,  21  Ch.  D.  356.] 

Legacy,  whether  lapsed  and  merged. 

This  was  a  special  Matter  for  the  Judgment  of  the  Court  upon  the  Master's  Report, 
tod  the  Question  was,  if  a  Sum  is  devised  to  A.  to  be  paid  him  at  twenty-one,  and  the 
Testator  charges  his  real  and  personal  Estate  with  the  Payment  thereof,  and  the  per- 
nnal  Estate  falls  short,  and  A.  dies  before  twenty-one  Years  of  Age,  whether  in  suoh 
Ctse  the  Legacy  is  lapsed  and  merged  for  the  Benefit  of  the  Heir  at  Law. 

SoUeitor  GeneraX  took  the  Difference  between  a  Legacy  given  at  twenty-one,  and 
payable  at  twenly-one ;  with  respect  to  a  personal  Legacy,  when  it  is  given  to  be  paid 
st  twenty-one,  then  it  is  a  vested  Interest ;  and  the  Courts  of  Equity  have  with  Regard 
to  personal  Estates  followed  the  Rules  of  the  Ecclesiastical  Court  in  that  Particmar  : 
But  with  resj}ect  to  real  Estates  it  is  otherwise ;  and  if  in  such  Case  the  Legatee  dies 
before  he  is  twenty-one,  it  is  a  lapsed  Legacy,  and  shall  sink  into  the  Land  and  be  merged 
for  the  Benefit  of  the  Heir  at  Law  ;  but  in  the  Ca^e  of  a  Legacy  meerly  personal,  it 
mold  go  to  his  Representatives.  And  of  this  Opinion  waa  King,  Chancellor,  and 
ordered  accordingly.  Vide  2  Vem.  92,  248,  416,  457 ;  2  Yeni.  72 ;  2  Vem.  Pawlett 
veisuB  Doffgelt,  86 ;  Dy.  59,  e,  15,  b;  2  Salk.  415. 


21.— Pbndebil  versus  Pendkril.  5  Geo.  II.  [1731-32], 

Petition  that  a  Deposition  in  the  Cause  m^ht  be  amended. 

This  Cause  stood  in  the  Paper  for  Hearing,  and  the  Plaintiff  applied  to  King, 
'  Chancellor,  by  Petition,  that  a  Deposition  taken  in  the  Cause  might  be  amended  upon 
:  til  Affidavit  of  the  Witness ;  the  Examiner  had  mistaken  him  in  the  following  Manner : 
!  'The  Witness  had  been  examined  when  he  saw  such  a  Person  " ;  and  it  waa  taken 
;  down  in  the  Deposition,  "  About  six  Weeks  after  the  Marriage  of  the  Man  inquired 
;  ifter  ' ;  whereas  the  Witness  in  his  Affidavit  swore  that  he  said,  "  About  six  Weeks 
'  ifaer  the  Fire  which  happened  in  Drury-Lane  about  August  1727. 

[26]  King,  Chancellor,  upon  hearing  the  Depositions  and  Affidavits  of  the  Witnesses, 
ordered  the  Witness  who  was  present  m  Court  to  he  sworn,  which  was  done,  and  the 
Van  examined,  and,  the  Examiner  attending,  his  Deposition  was  amended  instantly, 
and  ^  Cause  proceeded. 

Bat  the  Hke  Application  being  made  between  the  Seals  in  a  Cause  between 
TniwnLt  and  Bwtms,  he  denied  it,  and  said  this  Matter  must  be  stopt  in  Time. 
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22.— MoRTUmt  versus  BIortiHer.  Pasek.  5  Geo.  II.  [1732], 


[As  to  general  derise  including  leaseholds  see  Wills  Act,  1837,  7  Wm.  4  &  1  Yict  c.  26, 

8.  26.] 

Devise  with  limitations. — Whether  leasehold  lands  pass  by  this  devise,  or  only  his  Free- 
hold estate,  <ftc. 

Henry  Smith  by  fais  will  devised  all  his  Lands,  Tenements  and  Hereditaments  what- 
soever, whereof  he  was  seised  and  possessed  of,  to  Trustees  for  1000  Years,  in  Trust 
to  permit  and  suffer  James  his  Son  and  his  Issue  to  enjoy  the  Lands,  and  to  receive 
the  Profits  during  the  said  Term ;  but  if  his  Son  shouid  die  leaving  no  issue  extant 

or  ensient,  then  to  permit  and  suffer  his  Daughter  Anne  and  her  Issue  to  enjoy  the 
Lands,  and  to  receive  the  profits  during  the  Term;  and  if  his  said  Daughter  Anne 
died,  leaving  no  issue  extant  or  ensient,  then  to  Michael  Smith  his  Cousin,  ut  supra. 
James  survived  Henry,  and  died  leaving  no  issue,  and  appointed  his  Wife  £s»cutriz. 
Anne  the  Sister  of  James,  and  Daughter  of  the  Testator,  died  in  the  Life-time  of  her 
Brother  James,  leaving  Issue  Anne  Mortimer  the  Plaintiff  ;  the  Father  of  Anne  Morti- 
mer took  out  administration  of  the  Goods  and  Chattels  of  his  Wife  Anne  deceased. 

In  arguing  this  Case  three  Points  arose,  1st,  Whether  the  Leasehold  Lands  of  tlie 
Tffirt^ator  passed  by  his  Devise,  or  only  his  Freehold  Estate.   2^y,  The  Limitation 
to  Anne  tiie  Daughter,  in      Manner  it  is  limited,  is  a  good  liinutation  or  not  t  and 
Sdly,  Whether  the  Administrator  at  Anne  the  Daughter  of  the  Testator,  or  Anne  the  . 
Daughter  and  Issue  of  Anne,  shall  be  intitled  to  the  Term. 

Counsel,  as  to  the  first  Point,  objected,  that  by  a  devise  of  all  Lands,  <&c.,  generally 
the  Freehold  Lands  only,  and  not  the  Leasehold  Lands  of  the  Devisor,  will  pass.  Cro. 
Gar.  293.  But  in  case  the  Testator  had  no  Freehold  Lands,  the  Leasehold  Lands  will 
then  pass,  2  Danv.  Abr.  527.  In  this  Case  the  Testator  ag>ear8  to  have  both  Freehold 
and  Leasehold  Lands.  The  Testator  was  possessed  of  a  Term  for  ninety-nine  Yean, 
determinable  on  the  Death  of  a  third  Person,  which  he  never  had  in  his  Intention  to 
pass.  If  a  Man  seised  of  Freehold  Lands,  and  possessed  of  a  Term,  grants  a  Rent-charge, 
the  [27]  Rent  is  issuing  out  of  the  Freehold  Estate  only.  1  Inst.  Indeed  the  Lease- 
hold Lands  are  liable  to  a  distress.  As  to  what  is  said,  that  the  Word  seised  puses  as 
to  the  Pr^nisses  that  are  Freehold,  and  the  Word  {possessed)  the  Leasehold.  It  is  not 
in  the  Disjunctive  seised  (or)  possessed,  but  in  the  Copulative  {and  possessed) ;  and  a 
Man,  if  the  strictness  of  the  Words  are  to  be  regarded,  is  seised  and  possessed  of  Freehold 
Lands  if  he  is  in  possession.  The  Term  of  1 000  Years,  limited  by  his  Will  to  the  Trustees, 
is  created  out  of  the  Reversion  in  Fee  the  Testator  had  expectant  on  an  Estate-tail 

King,  Chancellor.  This  is  a  Devise  of  all  the  Testator's  Freehold  and  Leasehold 
Lands ;  it  appears  by  the  Proofs  in  the  Cause,  that  the  Testator  had  only  one  House 
which  was  Freehold,  and  he  takes  Notice  in  liis  Will,  that  the  House  was  onl^  Fart 
of  the  Premisses  devised ;  he  must  therefore  intend  to  pass  his  other  Lands  which  are 
Leasehold.  2dly,  The  Limitation  over  to  Anne  the  Testator's  Daughter  is  also  good ; 
for  this  is  not  a  Limitation  of  a  Term,  after  a  general  Dying  without  Iraue,  which  would 
be  undoubtedly  bad,  but  after  a  particular  Dying  without  Issue,  by  reason  of  the  Words 
{extant  and  ensient) :  extant  implies  without  Issue  at  the  Time  of  his  Death,  ensient  is 
applicable  to  his  Wife's  being  with  Child  at  the  Time  of  his  Death.  A  Devise  to  an  In- 
fant in  Ventre  sa  mere  is  a  good  executory  Devise.  Salk.  230.  This  therefore  is  a  good 
executory  Devise  to  Anne,  tho'  it  would  have  been  void  as  a  Remainder.    Vide  ante. 

Sdly,  Notwithstanding  Anne  died  in  James  her  Brother's  Life-time,  yet  this  Term 
shall  now  go  to  her  Representative,  and  not  to  her  Issue.  James  had  the  whole  Term 
in  him  whilst  he  lived,  subject  to  a  Contingency. 


The  Case  was  as  follows  :  Samuel  Papillion,  being  possessed  of  a  considerable  Per- 
sonal Estate,  by  his  Will  Oct.  7,  1725,  devised  a  Moiety  of  his  Personal  Estate  to  his 


23.— Pafiluon  versus  Voice.  At  the  Bolls,  July  16, 1728,  2  Geo.  II. 
[S.  0.  2  P.  Wms.  471.  See  Davenport  v.  Davenport,  1863, 1  H.  &  M.  777.] 
{Reheard  HiU.  6  Geo.  II.  [1732].    Vide  post,  34.) 
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Son  the  Plaintiff,  and  the  other  Moiety  to  the  Defendant  Voice  and  ottiers,  in  Trust, 
that  as  soon  as  conveniently  mieht  be  after  his  Death,  to  lay  it  out  in  lands,  and  to 
convey  and  settle  the  same,  to  we  Use  of  the  PUuntifi  John  PaptUien  for  life,  sons 
Waste ;  and  from  and  after  the  determination  of  that  Estate,  to  the  Use  and  Behoof  of 

the  Trustees,  during  [28]  the  Life  of  J ohti  PapiUion,  to  preserve  contingent  Kemainders 
from  being  barred  ;  and  from  and  after  the  Decease  ot  his  said  Son,  to  the  Use  of  the 
Heirs  of  the  Body  of  his  said  Son  John  PapUlion  lawfully  to  be  begotten  ;  and  in  Default 
of  such  Issue,  to  the  Use  of  the  Children  of  the  Testator's  late  three  Sisters,  Phoebe 
Smith,  Mary  PeU,  and  Anne  GledhUy  as  Tenants  in  Common,  and  the  Heirs  of  their 
Bodies  (each  of  the  said  testator's  Three  Sisters  Children  to  have  an  equal  third  Part), 
and  for  default  of  such  Issue,  to  the  Testator's  own  right  Heirs. 

And  after,  by  the  Testator's  said  Will,  he  devised  to  the  Defendant  Votfce  and  others, 
all  that  his  Manor  of  Great  BenUey  and  other  Lands,  to  the  Use  of  hia  said  Son  John 
PapiUion  for  Life,  sans  Waste ;  and  from  and  after  the  Determination  of  that  Estate, 
to  the  Use  of  the  Defendant  Voyce  and  two  others  and  their  Heirs,  during  the  Plaintiff's 
Life,  to  preserve  contingent  Remainders  ;  and  from  and  after  the  Plaintiff's  Decease, 
to  the  Use  of  the  Heirs  of  the  Body  of  the  Plaintifi ;  and  in  Default  of  such  Issue,  to 
the  Use  of  the  Children  of  the  Testator's  three  Sisters,  P.  S.,  P.,  and  A.  G.  deceased, 
and  to  the  Heirs  of  their  Bodies,  as  Tenants  in  Common  (each  of  his  three  Sisters  Children 
to  have  an  equal  Part),  and  in  Default  of  such  Issue,  then  to  his  own  right  Heirs ;  and 
after  directs,  that  the  Plaintiff  in  ease  he  married,  should  have  a  Power  to  make  a 
J<Hnture,  as  well  of  the  Lands  to  be  purchased  as  of  the  Lands  devised,  proportionably 
to  the  Portion  he  should  receive ;  and  if  he  married  with  Consent  of  Trustees,  that  tiben 
he  might  make  any  Settlement  whatsoever.  • 

The  Testator  made  the  Defenduit  Voyee  and  the  other  Trustees  his  Executors,  and 
died ;  each  of  the  Testator's  Sisters  left  several  Children,  Defendants  in  the  Cause ; 
and  the  End  of  the  Plaintiff's  Bill  was  to  have  the  Moiety  of  the  Personal  Estate  devised 
to  the  Trustees  either  paid  to  him,  or  laid  out  in  Lands  to  be  settled  on  the  Plaintifl  in 
Tail. 

Solicitor  General  and  Mr.  Ijutwyche  pro  Quer'.  That  the  Uses  of  the  Lands  to  be 
purchased,  being  the  same  as  the  Uses  limited  of  the  Manor  of  Great  Bentley  devised  by 
the  Will,  an^  which  is  an  Estato-tail  executed  in  the  Plaintiff,  the  Court  ought  therefore 
to  direct  the  Uses  of  the  Lands  to  be  purchased  to  be  limited  accordingly.  They  ag^«ed, 
was  this  the  Case  of  executory  Marriage-Articles,  it  would  be  otherwise ;  and  the  Court 
in  directing  the  Form  of  the  Conveyance,  instead  of  being  limited  to  the  Heirs  of  the 
Body  of  the  Plaintiff,  would  direct  the  Limitation  to  be.  to  the  first  and  other  Sons,  <£c., 
because  such  articles  are  made  upon  a  Consideration ;  and  the  Court  will  therefore  in 
such  Case  take  Care  of  the  Issue,  and  not  put  it  in  the  Power  of  the  Father  [29]  to 
bar  them,  and  therefore  will  not  direct  such  a  Settlement  to  be  made  as  the  Father  may 
defeat  the  next  Day. 

But  in  the  Case  of  a  Will  all  is  voluntary,  and  there  this  Court  will  not  help  further 
Uian  the  Law  does.  The  Words  in  a  Will  must  have  their  legal  Operation,  and  the 
Court  must  take  them  as  they  find  them  ;  and  for  this  Distinction  between  Articles 
and  a  Will  was  cited  2  Vem.  670,  Baiie  versus  Cdeman ;  2  Vem.  702,  2  Vein.  651, 
I^gaU  versus  SaviU ;  and  vide  ibid. 

Whm  Money  is  devised  to  be  invested  in  Lands  and  settled  in  Tail,  how  far  the  Party, 
on  whom  such  Settlement  in  Tail  is  to  be  made,  can  demand  the  Kfoney  before  any 
Settlement.  The  next  and  chief  Point  was,  whether,  in  case  the  I^ands  were  purchased 
and  settled  as  the  will  directs,  the  Plaintiff  would  be  immediate  Tenant  in  Tail  or  for  Life 
only  1  And  as  to  that,  the  same  uses  being  limited  as  to  the  Lands  to  be  purchased,  as 
are  of  the  Lands  actually  devised,  all  falls  under  one  Consideration ;  and  as  the  Plaintiff 
is  Tenant  in  Tail  by  the  Will  of  the  Lands  devised,  consequently  he  will  be  so  of  the  Lands 
to  be  purchased,  and  that  notwithstanding  the  express  Estate  given  to  him  for  Life. 
And  they  relied  on  the  rule  laid  down  in  Shelley's  Case,  1  Rep.  104  a.  viz.  That  whenever 
an  Estate  of  Freehold  is  limited  to  one^  and  after  by  the  same  gift  and  Conveyance  an 
Estate  is  limited  either  mediately  or  immediately  to  hit  Heirs  in  Fee  or  in  TaU,  vie. 
To  kit  Heirs  or  thfe  Heirs  of  his  Body ;  the  HHrt  cannot  make  ffumtelvet  Purehaters^ 
but  mutt  take  by  Discent,  andthit,  tho"  ever  so  many  particular  Estates  be  limiied  betw^ ; 
which  comes  exactly  to  the  present  Case ;  for  John  PapiUion  has  in  the  first  Instance 
an  Estate  of  Freehold  for  Life,  and  then,  notwithstanding  the  intermediate  Estate 
to  Trustees,  the  Words  {Heirs  of  his  Body)  must  be  Words  of  Limitation ;  this  Rule 
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has  never  been  denied  to  be  Law ;  if  therefore,  upon  Con^ruetion  of  all  the  UBes, 
the  Oourt  should  be  of  Opinion  that  the  Plaintiff  takes  an  Estate-tail,  then  the  Court 
will  decree  a  direct  Limitation  to  the  PlaintifE  in  Tail,  and  not  direct  a  conveyance 
contrary  to  the  Words  of  the  Will ;  and  to  this  last  Thing  his  Htmour  agreed ;  saying, 
it  was  the  Office  of  this  Court  to  quiet,  and  not  create  cUi^utes. 

A.  G.  and  others,  Counsel  for  the  Defmdante,  said  little  or  nothing  as  to  the  first 
Point ;  but  argued  chiefly,  that  by  the  Limitation  in  the  Will  the  Plaintifi  had  only 
an  Estate  for  Life  in  the  Lands  devised,  and  would  have  no  more  in  the  Lands  to  be  pur- 
chased ;  did  not  deny  the  Rule  in  Shelley's  Case,  but  said  that  Rule  goes  only  to  Limit- 
ations by  Deeds ;  and  that  a  greater  Latitude  is  allowed  in  Constructions  in  Wills  ;  for 
the  same  Words  shall  have  one  Construction  in  a  Deed  and  another  [30]  in  a  Will ;  as 
a  Devise  to  A.  for  ever  is  a  Fee  in  a  Will ;  but  only  an  Estate  for  Life  in  a  Deed,  for  want 
of  the  Word  Heirs.  So  a  Devise  to  J.  S.  and  his  Issue  in  Tail,  is  an  Intail  in  a  Will ; 
but  otherwise  in  a  Deed  :  Bo  to  J.  N.  and  his  Heirs  Male,  is  an  Intul  in  a  Will ;  aliter 
in  a  Deed. 

And  here  are  many  Circumstances  in  this  Will  to  shew  Uie  Testator  only  intended 
the  Plaintiit  should  take  an  Estate  for  Life.  As  the  Clause  without  impeachment 

of  Waste.  The  Limitation  to  the  Trustees  to  perform  contingent  Remainders  will  be 
nugatory,  if  the  Limication  to  the  Heirs  of  the  Body  of  the  Plaintiff  are  not  construed 
contingent  Remainders  (and  had  this  Clause  been  in  theCase  of  the  King  versus  Melling, 
that  Would  have  been  adjudged  an  Estate  for  Life);  and  also  the  Power  to  make  a 
jointure.  All  these  Particulars,  besides  the  express  Estate  for  Life,  demonstrate  what 
was  meant  by  the  Words  (Heirs  of  his  Body).  Vide  2  Salk.  679,  Broughton  versus 
LaTigley ;  1  Lutw.  823 }  S.  C.  1  Salk.  224. 

Jekyll,  M.  R.  This  is  a  Case  of  great  Consequence  and  Difficulty  ;  and  would  take 
Time  to  consider  of  it.  But  to  break  the  Case,  as  to  Consideration  of  the  Limitation 
al  the  Personal  Estate.  In  the  Case  of  BaU  versus  Coleman^  Lord  Oiancellor  Cowper 
hdd,  that  the  Tnisteee  should  execute  as  in  case  of  Articles ;  but  Lord  Hareonrt  after- 
wards held  the  contrary,  and  with  good  Reason.  2  Yem.  636,  Stoeelapple  versus  Bindon ; 
t^ere  the  Difference  also  which  has  been  taken  between  a  voluntary  Devise  and 
Marriage-Articles  is  agreed.  The  Rule  of  Construction  of  Wills  must  be  governed 
by  the  Intent  of  the  Party,  consistent  with  the  Rules  of  Law,  i.e.  the  Rule  of  Law 
that  has  been  received  in  Construction  of  Wills,  and  not  of  Deeds  ;  for  there  are  many 
Differences  that  have  been  adjudged  betwem  them  according  to  the  Cases  cited.  The 
Limitation  of  the  Money  in  this  Case  to  be  invested  in  Land,  must  ensue  the  Constructioa 
of  the  Devise  of  the  L^ds ;  but  it  is  too  general  to  lay  it  down,  that  it  must  be  in  the 
same  Words. 

As  t  J  the  main  Point,  I  would  see  if  there  were  any  Gases  where  an  Ests  te  is  devised 
for  Life,  with  Remainder  in  the  same  Will  to  the  Heirs  of  the  Bod^  of  t^e  Devisee ; 
with  Circumstances  shewing  the  Testator  intended  only  an  Estate  for  Life ;  that  the 
Heirs  of  the  Body  have  takoi  by  Purdiase.  As  to  the  Case  of  Peacock  and  Spooner, 
2  Vem.  43,  195,  which  was  cited  to  shew,  that  the  words  Heirs  of  the  Body,  were  held 
Words  of  Purchase,  was  dissatisfied  with  that  Resolution,  and  said,  that  stood  on  its 
own  Bottom ;  and  that  Terms  for  Years  was  not  within  11  Hen.  7,  c.  10,  and  that 
Webb  and  Webb,  2  Vem.  668,  was  cited  hy  the  Counsel  as  resolved  contrary  :  He  stated 
the  Case  of  Peacock  and  Spooner ;  and  it  was  a  [31]  Term  for  Years  settled  by  the 
Husband ;  and  bein^  a  Settlement  ex  provisione  viri,  was  within  the  Reason,  and  there- 
fore within  the  Equity  of  11  H.  7,  against  Discontinuances  of  Wills :  But  it  seems  a 
great  Stretch  to  extend  by  Equity  an  Act  of  Parliament  made  in  a  uirticular  Case 
touching  Lands,  to  Terms  for  Years.  Note  :  This  Circumstance  in  the  Case  of  Peacock 
and  Spooner,  ma.  Of  the  Term  being  setUed  by  the  Husband,  and  which  was  the 
Reason  that  governed  the  Resolution,  is  not  reported  in  Venum,  nor  the  Statute  of 
H.  7  mentioned,  which  seems  a  great  Omission.  That  of  We66  and  Webb,  which  was 
resolved  contrary,  was  also  a  Case  of  the  Right  of  the  Husband,  and  not  of  the  Wife. 

Afterwards  the  Master  of  the  Rolls,  viz.  on  the  11th  of  December  1728,  after  very 
great  Consideration,  delivered  his  Opinion  to  the  following  Effect : 

He  made  two  general  Questions,  Ist,  Whether  the  Words  {Heirs  of  the  Body)  in 
this  Case  were  Words  of  Limitation  or  Purchase.  2dly,  How  far  the  Court,  in  directing 
the  Uses  of  the  Settlement,  was  bound  to  follow  the  Words  of  the  WiU  1 

As  to  the  first,  thw  are  Words  of  Purchase  in  the  present  Case ;  if  they  are  to 
be  biken  as  Words  of  Limitation,  they  denote  only  the  Quality  of  the  Estate ;  but  if 
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Words  of  Purchase,  then  thev  denote  a  contmgent  Bemamder ;  to  the  first  Son  of 
the  PlahitilE  vhich  is  agreeable  to  the  Words  the  Will.  The  great  Objection  is  the 
Rule  in  Shelley's  Case,  1  Rep.  104.  That  if  the  Eldest  should  take  by  Purchase,  that 
might  ])reTent  all  the  other  Sons  from  taking  an  Estate-tail  in  Succession,  contrarj 
to  the  Testator's  Intention. 

This  was  denied  by  Lord  MacclesfieUl  in  Trevor  and  Trevor,  Trin.  1719,  and  1  Inst. 
'JG  6.  is  a  direct  Authority  against  it.  i  hold,  that  in  the  Case  of  Wills  the  Intention 
of  the  Party  is  principally  to  govern.  H  Rep.  95  h  ;  Salk.  Countess  of  Bridgtoater's 
Case ;  this  Rule  of  the  Intent  of  the  Testator  being  to  govern  in  Wills  is  universal, 
and  will  prevail  over  all  particular  Rules.  1  asree,  his  Intention  must  oonfonu  to 
the  Rules  of  Law,  Hob.  32.  Cownden  versus  Cutrke ;  and  ther^ore  we  are  to  steer 
between  two  Rules.   Hob.  32. 

AH  tiie  Cases,  where  the  Rule  of  Law  orer-ruleB  the  Intoition  of  the  Party,  axe 
reducible  to  four  Instances.  Ist,  Where  tiie  Devise  would  make  a  Perpetuity.  2(%, 
Where  it  would  put  the  Freehold  in  Abeyance.  3dly,  Where  Chattds  are  Imiited  as 
Inheritances.   And  4iWy,  Where  a  Fee  is  limited  upon  a  Fee. 

But  the  Judges  have  favoured  the  two  last  Kinds,  and  have  made  Limitations  of 
Giattels  good  for  Lives  in  Being,  tho'  never  so  many,  and  helping  the  other  by  inventing 
executory  Devises ;  a  Motion  not  motioned  in  the  old  Books.  3  Rep.  19,  BorasUnCs 
Case. 

[32]  But  this  Rule,  that  the  Testator's  Intent  is  to  govern  in  Wills,  is  to  be  laid  down 
with  this  Caution,  vie.  That  the  Intent  must  be  clear  and  apparent,  6  Rep,  1,  6  b, 
WHd't  Case ;  and  there  is  no  Instance  where  this  has  been  contradicted.  Consider 
the  Cases  which  have  been  insisted  on  for  the  Plaintiff,  and  which  seem  contrary  to 
this  Rule.  The  Case  of  the  King  and  MeUing ;  and  Hale*s  Opmion,  who  founded 
himself  on  the  supposed  Intention  of  the  Testator.  1  Ventr.  214,  225,  and  vide  the 
fh)inion  of  BayTnond,  C.  J.,  in  the  Case  of  Skaw  and  Weigh,  with  his  Observations 
of  the  Case  of  King  and  Melling ;  but  had  there  been  in  that  Case,  as  there  is  in  the 
present,  a  Limitation  to  Trustees,  to  preserve  contingent  Remainders,  Hale  would 
never  have  said,  that  the  express  Estate  for  Life,  with  all  other  the  Circumstances  of 
the  Case  shewing  the  Intention  of  the  Testator,  was  ballanc'd  by  an  apparent  Intent 
which  weighed  as  much  on  the  other  Side,  {<&  mea  equidem  sententia)  that  of  Hale's 
is  a  very  absurd  Opinion,  to  make  such  a  collective  Intent,  vie.  (that  as  long  as  Bernard 
should  have  Children,  the  Estate  should  never  go  over  to  John),  controuTa  plain  and 
express  Intent  before,  and  about  which  there  would  be  no  Doubt. 

The  next  is  Goodright  and  Wright,  HiU.  3  Geo.  I  [1717],  and  Goodright  and  PuUm^ 
Mieh.  13  Geo.  1  [  1 726].  Consider  the  Reason  of  the  Rule  in  Shelley's  Case,  that  where  the 
Ancestor  takes  an  Estate  for  Life,  his  Heir  cannot  be  a  Purchaser.  I  appr^end  the 
Reason  to  be  (tho'  it  is  not  mentioned  in  any  Book),  that  the  Law  concerning  Fines 
of  Inheritance  in  the  Ancestor,  to  prevent  the  Freehold's  being  in  Abeyance  and  to 
avoid  Discontinuances,  and  to  prevent  which  the  Limitation  to  the  Trustees  for  pre- 
serving the  contingent  Konainders  has  been  invented  of  late  Years.  Q.  the  Authontios 
to  support  this  Opmion. 

Cro.  El.  313,  Clerk  versus  Day ;  where  Heirs  of  the  Body  were  adjudged  Words 
of  Purchase.  {Note :  This  Case  is  not  rightly  reported  in  any  of  the  Boo^,  and  for 
the  true  Account  of  it,  vide  the  Opinion  of  Raymond,  C.  J.,  in  the  Case  of  Shaw  and 
Weigh.)  The  Word  Heir  in  a  Wul  is  to  be  taken  either  as  a  Word  of  Limitation  c& 
nomen  coUedivum,  or  as  a  Word  of  Purchase  db  nomtn  singulare,  1  Rep.  63,  Arther's 
Cosa  3Lev.  Loddim,gt(m,\eixmKy7ne.  Jlfte^  12 Ann« [I7l.'i], CasesinLaw and 
Equity,  181,  Badchouse  and  Wells  ;  and  stated  per  Raymond,  C.  J.,  in  his  Argument 
of  Shaw  and  Weigh.  In  these  last  Cases  it  has  been  adjudged,  that  the  Ancestor 
took  only  an  Estate  for  Life;  but  it  has  been  objected,  that  in  all  those  Cases  the 
Limitation  is  to  the  Issue.  To  this  it  is  answered,  that  this  is  no  Objection,  since  the 
Case  of  X'int;  and  Melling,  1  Ventr.  231. 

[33]  But  a  stronger  Case  yet  is  the  Case  of  Lwie  and  Gray,  2  Lev.  223;  1  Jones,  114. 
Where  Heirs  of  the  Body  in  a  Deed  took  by  Purchase ;  and  that  Case  was  affirmed 
in  Cam'  Scacc',  Nov.  26,  30  Car.  2  [1678],  vide  PoUexfen;  that  goes  far  beyond  the 
present  Case.  The  Limitation  to  Trustees  to  jH^eerve  contingent  Remainders  is  very 
strong,  to  shew  the  Intent  of  the  Testator ;  as  if  he  had  said,  that  Uie  Heiis  of  the 
Body  of  the  Plaintiff  his  Son  should  take  by  way  of  Rsmaindw. 

As  to  the  second  Point,  vis.  How  the  Court  ought  to  direct  ^e  Settlement  to  be 

0.  v.— 16 
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mode  of  the  Lands  to  be  purchased ;  he  held  it  ought  to  be  a  strict  Settlonent  The 
Plaintiil's  Counsel  would  not  have  it  in  the  veiy  Wonk  of  the  Will ;  because  then  there 
must  be  a  Limitation  to  the  Trusteefi  to  pvserre  contingent  Remainders.  What  an 
odd  Thing  would  it  be,  for  this  Court  to  direct  sack  a  Settlement  which  would  certainly 
create  a  Suit ;  whereas  the  Decree  of  this  Court  ought  to  be  dear  and  certain.  Difier- 
ences  have  been  made  in  this  Court,  as  to  directing  Conveyances  upon  Wills ;  the 
first  Case  as  to  this  Matter  is  2  Vern.  526,  Leonard  versus  Earl  of  Sussex. 

And  there  decreed,  that  an  Estate  for  Life  should  only  be  conveyed  ;  and  that  is 
agreeable  to  the  present  Case.  And  this  Settlement  to  be  made  in  the  present  Case 
being  only  executory,  and  the  Intent  appearing  clear  and  plain,  the  Plaintiff  ou^t 
only  to  have  an  Estate  for  Life.  2  Vern.  551,  Legatt  and  Sewdl  is  also  materiaTto 
this  Point.  Agreed  this  Case  difiers  from  the  Case  of  Leonard  and  The  Earl  of  Sussex 
prima  facie ;  but  the  Intent  there  is  not  so  certain.  Pasch.  1 707,  Sir  John  Scbart 
and  The  Countess  of  Stanford.  Upon  Sir  John  Maynard's  Will  the  Decree  was,  tliat 
the  Money  should  be  laid  out  aoconling  to  the  Will  and  Act  of  Pariiam«it  And  up(Hi 
Exceptions  to  the  Sfaater's  Beport  (he  Question  was,  whMher  t^e  Settlement  diould 
be  made  in  the  Words  irf  the  Will  %  Lord  Cowp&r  declared,  that  in  Matters  executory 
in  Articles  and  Wills,  where  Words  are  unformal,  the  Court  will  not  follow  the  WordiB 
but  the  Intent ;  and  in  that  Case,  the  Words  being  very  plain  to  preserve  the  Estate 
in  a  strict  Manner,  accordingly  a  strict  Settlement  was  decreed,  with  Limitation  to 
Trustees  to  preserve  contingent  Remainders ;  and  confirmed  afterwards  upon  Appeal 
to  the  House  of  Lords.  The  Limitations  in  that  Will  plainly  tending  to  a  Perpetuity, 
and  the  Court  went  as  far  as  possible ;  which  shews  how  far  the  Court  favoured  the 
Intent. 

The  next  Case  is  Baile  and  Cdeinan,  2  Vern.  607,  Pasch.  1711.  Lord  Cowfter's 
Decree  was  reversed  by  Lord  Harcourt,  and  upon  good  Grounds ;  and  upon  the  Differ- 
ence taken  between  Artides  and  Wills;  for  in  WQls,  the  first  Taker  is  not  [34]  to  be 
made  Tenant  for  Life  only,  without  it  is  the  apparent  Intent  of  the  Testator. 

As  suppose  a  Devise  to  Trustees  to  convey  to  A.  and  the  Heirs  of  his  Body,  with 
Remainders  over ;  the  Intent  does  not  appear  that  the  Testator  designed  a  strict 
Settlement. 

The  next  is  the  Case  of  Humberston  and  Humberston^  2  Vern.  737,  there  decreed 
a  strict  Settlement ;  for  the  Reasons  before  mentioned.  He  held  the  Devise  of  the 
Manor  of  Great  BetUley  was  only  for  Life ;  and  therefore  decreed,  that  the  Writings 
of  the  Real  Estate  should  be  brought  into  Court,  and  the  Lands  to  be  purchased  should 
be  conveyed  in  a  strict  Settlement. 

AnAppeal  was  brought  from  this  Decree  i/^ifi.  5  Geo.2  [1732], before  fiTtn^,  Chancellor, 
and  a  Supplonental  Bifi  came  on  also  at  the  same  Time,  wherebv  the  Plaint^  set  fordi, 
that  since  the  former  Decree  he  had  discovered  Marrioge-Articus  made  on  his  father's 
the  Testator's  Marriage,  whereby  he  covenanted  to  settle  the  Manor  ^  Great  Bentley^ 
and  other  Lands  in  the  Will,  to  the  Use  of  himself  for  Life,  Ronainder  to  his  Wife  for 
Life,  Remainder  to  the  Heirs  of  his  Body  ;  so  that  the  Devise  of  the  Real  Estate  was 
out  of  the  Question.  The  Decree  therefore  was  varied  as  to  the  Manor  of  Great  Bentley^ 
d;c.,  but  upon  the  Construction  of  the  Will,  my  Lord  Chancellor  was  of  the  same  Opimm 
with  the  Master  of  the  Rolls ;  and  affirmed  the  Decree  for  a  strict  Settlement 

Note  :  In  the  case  of  Williams  and  Broron,  Pasch.  7  Geo.  2  [1734],  ,  C.  J.,  in 

citing  this  Case  said,  that  King,  Oiancdlor,  was  clear  upon  the  Appeal  as  to  the 
Manor  of  Great  Bentley,  that  the  Devisee  took  an  Estate-tail  executed. 


This  was  an  Information  exhibited  by  the  Attorney  General  for  the  Performance 
of  a  Charity,  given  by  a  Codicil  annexed  to  the  Testator's  Will,  by  which  be  devised, 
that  what  should  remain,  and  be  the  Residue  of  his  Estate  and  Efiects,  be  given  for 
incouraging  such  Non-conforming  Ministers  as  preach  God's  Word  in  Places  where 
the  People  are  not  able  to  allow  them  sufficient  and  suitable  Maintenance ;  and  for 
the  incouraging  such  as  are  designed  to  labour  in  God's  Vineyard  as  Dissenters  ;  and 
appointed  two  Peraons  to  have  the  Di^iosal  and  Appointment  of  the  said  Charity, 
both  which  Persons  died  in  the  Life-time  of  the  Testator. 


24.— Attorney  General  versus  Hickman.   5  Geo.  11.  [1731-32]. 
Information  for  Performance  of  a  Charity. 
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J 35]       QuwtiosB  arose,  1st,  Whether  both  the  Trustees,  to  whom  the  Disposal 
^ipoiDtment  of  the  said  Charity  was  giren,  dying  in  the  Ijife-time  of  the  Testator, 
this  Charity  was  not  gone,  and  in  the  Nature  of  a  lapsed  Legacy  1 

But  per  King,  CmmceUor.  The  Substance  of  the  Charity  remains  notwithstanding 
the  Death  of  the  Trustees  before  the  Testator  ;  and  tho'  at  Law  it  is  a  lapsed  Legacy, 
yet  in  Equity  it  is  subsisting,  and  here  is  a  sufficient  Certainty  of  the  Testator's  Inten- 
tions to  revive  it ;  the  Intention  of  the  Party  therefore  is  gufBciently  manifest  that 
this  Charity  should  continue  within  43  Eliz.  c.  4.  It  has  been  held,  that  if  the  Tenant 
in  Tail  devise  a  Charity,  tho'  no  Recovery  is  suffered,  yet  that  it  shall  take  place  and 
be  effectual  as  an  Appointment  under  43  Eliz.  2  Yem.  453,  Attorney  General  versus 
Rye  <£  al'.    2  Vem.  755,  Attorney  General  versus  Burdett  &  aV. 

The  second  Point,  Whethw  dug  be  a  superstitious  Use  within  the  Statute  1  Edio. 
6,  e.  14,  Non-conforming  Ministers  and  Dissenters  being  such  general  Words,  as  that 
they  comprehend  any  Persons  however  opposite  to  the  Church  of  England. 

King,  Chancellor.  This  cannot  be  a  superstitious  Use  within  that  Statute ;  but 
the  Dissenters  here  meant  are  Protestant  Dissenters  acting  under  the  Toleration- Act, 
iW.iih  M.  e.  18,  and  de(»*eed  the  Residuum  to  be  disposed  of  in  prcesenti,  and  not  in  a 
perpetnaJ  Charity  :  and  ordered  a  Scheme  to  be  laid  oefore  him  for  that  Purpose. 

25.-PEATT  versus  Pratt.   At  the  Bdls,  May  11.  1732,  5  Geo.  II. 
DistTibution  of  Copyhold  Estate  oi  the  Nature  and  Tenure  of  Borough  English  Lands. 

Pratt,  G.  J. ,  being  seised  of  a  Copyhold  Estate  of  the  Nature  and  Tenure  of  Borough 
English  Lands,  surrendered  the  same  to  the  Use  of  himself  for  Life.  Remainder  to  his 
Wife  for  Life,  Remainder  to  his  own  right  Heirs,  and  died  leaving  several  Sons  and 
Daughters ;  and  upon  hearing  this  Cause,  touching  the  Distribution  of  the  Personal 
Estate,  two  Questions  arose,  1st,  Whether  the  youngest  Son,  to  whom  these  Lands 
descended,  should  bring  this  into  Hotchpot,  within  the  Statute  22  23  Car.  2,  e.  10, 
or  come  within  the  Exception  of  an  Heir  at  Law  % 

2dly,  Whether  this  Estate,  with  re^tect  to  such  younger  Son,  was  to  be  considered 
aa  an  Advancement  <^  the  Father  1  ' 

His  Honour  in  this  Case  was  of  Opinion,  that  the  youngest  Son  was  not  Heir 
at  Law  within  the  Statute.   Heir  at  liiw  is  there  to  be  considered  and  understood 

Kar  c^x^< 

t36]  It  was  objected,  that  by  the  Words  of  the  Statute,  viz.  Other  than  such  Child  or 
Children  not  being  Heir  at  ikw ;  it  is  plain,  there  may  be  Children  which  may  be 
deemed  Heir  at  Law  besides  the  eldest  Son  ;  but  the  Words  there  mean  '  other  than 
'such  younger  Child  or  Children.'  Exeeutio  probat  Begulam.  He  also  thought 
this  a  Settlement  by  the  Testator,  and  decreed  he  should  be  brought  into  Hotchpot 
according  to  the  Statute. 

26.— Eabtgood  versus  Sttleb.   5  Geo.  II.  [1731-32]. 

Bond  given  by  a  Husband  before  Marriage  to  settle  Freehold  Lands. 

A  Bond  was  given  by  a  Husband  before  Marriage,  whereby  he  agreed,  wiliiin 
four  Htmths  after  his  Marriage,  to  settle  upon  his  intended  Wife  Freehold  I^nds  for 
her  Life,  worth  £100  per  Annum,  Remainder  in  Tail  to  the  Issue  of  the  Marriage ; 
or  in  Delault  thereof  his  Heirs  or  Executors  to  pay  her  £2000.  The  Husband  died 
within  four  Months  after  the  Marriage,  leaving  Assets,  and  by  Will  gave  his  Wife  an 
UKODsiderable  Freehold,  vie.  One  House  and  Copyhold  of  Inheritance  amounting 
to£85  wr  Annum. 

A  KU  was  brought  by  the  Creditors  and  Legatees  of  the  Husband,  to  compel  the 
Wife  to  acc^t  of  tne  £100  per  Ann.  only,  exclusive  of  what  was  given  her  by  her 
Husband's  Will ;  or  else,  that  what  was  given  her  by  the  Will  might  be  deemed  a 
Satisfaction  of  the  Bcaod.  And  by  the  Counsel  for  the  Plaintiff  it  was  insisted,  that  if 
the  £85  per  Annum  was  not  to  be  esteemed  to  compleat^atisfaction  of  the  Bond,  yet 
that  it  (Might  to  go  pro  tanto.  Decreed  per  Jehfil,  that  the  Widow  was  not  intitled 
to'die  £2wO,  but  the  H«r  should  convey  the  £100  per  Annum  to  her,  and  that  she 
*lunld  also  have  the  Lands  of  £85  per  Annum  devised  to  her  by  the  Will. 
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The  Plaintiffs  appealed  from  this  Decree,  and  the  Counsel  pro  Qwr^  cited  the  Case 
of  Bird  and  Young,  1723,  in  Chancery,  which  was  a  Bond  before  Marriage  conditioned 
to  leave  the  Wife  an  Annuity  of  £250  per  Annum,  and  the  Husband  died  about  a  Uont^ 
after  Marriage,  and  devised  her  Lands  of  £120  per  Annum  for  Life,  leaving  Assets ; 
held  per  Price,  J.,  who  heard  the  Cause,  that  it  should  be  deemed  a  Satisfaction  in 
Part  of  the  £250  per  Annum.  Reheard  by  Macclesfield,  Chancellor,  who  varied  the 
Decree  ;  but  upon  Appeal  to  the  Lords,  Justice  Price's  Decree  was  confirmed. 

The  following  Cases  were  cited,  2  Vem.  709.  Blandy  and  Widmore.  2  Yern.  558, 
WUcm  veisuB  WUcae,  and  Savile  and  [37]  SavUe,  which  was  relied  on  f ot  the  Defendant ; 
vide  Mod.  Cases. 

King,  Chancellor,  thought  this  Legacy  was  intended  as  a  Bounty,  and  not  as  a 
Satisfaction ;  he  considered  when  Devises  of  this  Nature  had  been  construed  as  a 
Satisfaction,  and  when  not ;  the  Devise,  when  it  goes  in  Satisfaction,  must  be  of  the 
same  Nature  with  the  Thing  to  be  performed  ;  not  Money  instead  of  Ijands,  nor  vice 
versa  ;  nor,  as  in  the  present  Case,  Copyhold  Lands  instead  of  Freehold ;  for  in  those 
Cases  it  is  to  be  looked  on  as  a  Bounty  ;  the  Devise  must  also  be  a  com  pleat  Satisfaction, 
and  not  a  partial  one  of  an  inferior  Value,  for  such  could  never  be  intendeda  Satisfaction. 
He  therefore  affirmed  the  Decree, 


27.— Pahtton  versus  Berry  d  Ox\  &  al\  Administrators  of  Thornton  deceased. 

May  6,  1732.  6  Geo.  11. 

Ijegacy  with  Proviso  a  Person  marries  with  Consent  of  two  Persons. 

Thornton,  Uncle  to  the  Defendant's  Wife  Berry  who  was  his  Niece,  by  his  Will 

E'ves  the  Interest  of  hia  Personal  Estate  to  his  Mother  for  Life,  and  then  devised  £100 
)gacy,  <&  inter  alia,  £600  to  Fr^ds  the  now  Defendant,  and  £10  also  for  Mourning ; 
and  then  as  to  the  Residue,  he  gave  the  same  to  his  said  Niece,  provided  marry 
with  the  Advice  and  Consent  of  Mr.  Lyddall  and  Mr.  Clarke ;  and  in  case  she  happen 
to  marry  otherwise,  he  devised  the  same  to  the  now  Plaintiff  Painton ;  <me  of  the 
Persons  named,  vie.  Clarke^  died  soon  after  the  Testator,  viz.  in  1713.  and  afterwards 
in  1729,  the  Defendants  jBnry  and  his  Wife  intermarried  without  any  previous  Appli- 
cation made  to  the  Survivor  Lyddall  for  his  Consent.  This  Bill  was  therefore  brought 
against  the  Administrator,  <&c.,  to  have  the  Residuum  given  over  to  the  Plaintifi  on 
this  supposed  Forfeiture,  the  Marriage  being  without  Consent.  N.  B.  The  Defendant 
Berry  denied  by  her  Answer  she  had  any  Notice  of  the  Devise  or  Proviso  when  she 
married,  and  it  was  not  proved  she  had.  The  principal  Question  was,  whether  this 
was  a  Condition  precedent  or  subsequent,  viz.  Whether  it  was  to  be  performed  before 
the  Legacy  of  the  Residuum  vested;  or  only  a  Condition  subsequent  to  divest  the 
Interest  % 

For  the  Plaintiff  it  was  insisted,  that  this  was  a  Condition  precedent ;  and  it  was 
compared  to  the  Case  of  Fry  and  Porter,  1  Vent.  199  ;  and  Falkland  and  Bertie^  3 
Vern.  333.  And  it  was  argued,  that  Clwrhe  and  LyddaU  were  in  the  [38]  Nature  of 
Guardians,  and  that  the  Power  given  to  them  survived ;  and  it  was  the  Intention 
of  the  Testator  to  continue  his  Care  over  to  his  Niece  till  she  should  marry  ;  and  she 
ought  to  have  applied  to  Lyddall  the  Survivor  for  his  Consent ;  and  cited  the  Case 
of  Rogers  and  Pain,  May  1 4, 1 728,  Where  a  Bond  had  been  entred  into  by  the  Hxisband 
on  an  intended  Marriage,  in  Consequence  of  an  Agreement  with  the  Father  of  the  Wife, 
and  a  Portion  of  £1000,  the  Condition  of  which  was  to  pay  £1000  to  a  Daughter  of  the 
Marriage  within  so  many  Months  after  her  Marriage,  provided  it  was  with  the  Consent 
of  four  Persons,  or  the  major  Part  of  them  :  In  that  Case  two  of  the  four  Persons  died, 
and  the  Daughter  married  without  the  Consent  of  the  Survivora ;  and  a  Bill  being 
brought  against  the  Father  the  Obligor  for  the  £1000  it  was  dismissed  ;  because  the 
Daughter  had  not  done  all  she  could,  by  askmg  the  Consent  of  the  Survivors.  And 
even  supposing  this  a  Condition  subsequent,  it  was  not  impossible  to  be  performed 
in  Substance ;  as  in  1  Inst  220  b.  A  Feoffment  on  Condition  to  infeoff  the  Feoffor, 
his  Wife  and  their  Heirs,  where  if  the  Wife  dies,  a  Be-infeoSment  shall  be  made  to  the 
Feoffor  and  his  Heirs. 

Solicitor  General  cont' :  This  is  a  Condition  subsequent ;  there  are  no  precise 
Words  or  any  Method  of  placing  a  Condition  that  can  distinguish  it  from  bei^  pre- 
cedent or  subsequent ;  but  whether  it  ia  or  not  must  be  colfected  from  the  CcHtsent 
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and  Intuit  of  Uie  Parties.  Here  the  Beaidue  on  the  Death  of  the  Mother  must  vest 
in  the  Defendant  immediately,  tho'  unmarried ;  for  it  cannot  go  over  to  the  Plaintiff, 
but  upon  the  Defendant's  Marriaffe  contrary  to  the  Directions  in  the  Will ;  and  if 
the  Besiduum  did  not  vest  in  the  Defendant  upon  the  Mother's  Death,  the  "restator 
with  Respect  to  such  Residue  must  be  said  to  me  Intestate. 

The  Proviso  therefore  is  a  Condition  subsequent  and  to  divest  an  Interest ;  and  the 
Death  of  one  of  them  two  Persons  whose  joint  Consent  was  requisite,  makes  such 
joiat  Consent  impossible ;  and  such  Consent  is  not,  as  was  said,  an  Interest  that  would 
survive,  but  a  meet  naked  Power  ;  and  there  can  be  no  Doubt,  but  a  Condition  sub- 
sequent, becoming  impossible  by  the  Act  of  God,  must  be  dispensed  with,  and  tho 
Devise  over  to  the  Plaintiff  is  therefore  become  void.  The  Case  of  Fry  and  Porter, 
and  Faltiand  and  Bertie,  were  of  Real  Estates,  and  this  onh  the  Besiduum  of  a  Personal 
Estate^  which  is  to  be  governed  by  the  Rules  of  the  Civil  Law. 

Conditions  in  Restraint  of  Marriage  are  void  by  the  Civil  Law ;  but  this  Court 
has  admitted  of  some  RestricticmB  with  respect  to  Marriages  under  certain  Limitations. 
But  in  the  present  Case  here  is  a  beneficial  Interest  vested  to  be  divested  [39]  on  the 
Non-performance  of  a  subsequent  Condition,  which  is  now  become  impossible,  and 
is  thwefore  such  a  Restraint  on  Marriage  as  is  void  both  by  the  Civil  and  Common 
Law. 

The  Bill  of  the  Rolls  was  dismissed  with  Costs ;  and  per  Kijig,  Chancellor,  being 
of  the  same  Opinion,  affirmed  the  Decree  as  to  the  Point  in  Question,  but  reversed 
it  as  to  Costs. 


28.— Lord  Warrington  tarsus  Lee.   May  U,  1732,  5  Geo.  II. 
Bill  brought  for  Satisfaction  for  £2000  by  a  Simple  Contract  Creditor. 

On  an  Appeal  from  the  Rolls  this  Bill  was  brought  by  the  Plaintiff  to  have  Satis- 
faction for  the  Sum  of  £2000,  for  which  he  was  only  a  Simple  Contract  Creditor  ;  and 
the  Question  was  upon  the  following  Words  of  a  Will,  whether  the  Testator  had  subjected 
bis  Real  Estate  to  the  Payment  of  his  Debts  1  the  Words  were  these, 

"  As  to  all  my  worldly  Estate  which  it  has  pleased  God  to  bless  me  with,  I  give  and 

*  di^wse  of  the  same  in  the  Manner  and  Form  following,  that  is  to  say,  Jmprimist  I  will 
'  that  all  my  Debts  be  discharged  and  paid " ;  and  then  devises  Lands,  <&c.,  to  particular 
Persons.  The  Testator  died  leaving  a  great  Real  Estate,  but  little  or  no  Personal. 
Decree  at  the  Rolls,  that  the  Real  Estate  was  not  liable.  It  was  argued  pro  Quer\  that 
the  Words  {worldly  Estate)  comprehended  as  well  the  Real  as  the  Personal  Estate, 
and  meant  all  the  Testator  had  in  the  World.  It  was  the  Testator's  Intention,  that 
before  any  Person  should  take  any  Part  of  his  worldly  Estate,  that  his  Debts  should  be 
first  paid  and  discharged.  Indeed  if  a  Man  directs  by  Will  generally  that  his  Debts  shall 
be  paid,  it  is  no  more  than  what  the  Law  says,  and  his  Personal  Estate,  which  is  the 
proper  Fund,  shall  only  be  liable.  But  here  these  Words  are  not  to  be  considered  as  of 
Course,  but  manifest  a  plain  Intent  to  subject  the  Real  Estate  to  the  Payment  of  the 
Testator's  Debts.  It  is  said,  the  Word  made  use  of  by  the  Testator  is  (give),  which  is 
applicable  only  to  Personals,  and  not  (devise),  which  is  properly  relative  to  Lands.  But 
to  prove  this  makes  no  Difference  they  cited  1  Vern.  411,  Clowdsly  versus  Pelham  ; 
there  the  Words  were  (willing)  his  Debts  should  be  paid ;  and  held  the  Real  Estate 
liable ;  so  here  it  is  (/  wtU).  Besides,  in  another  Fart  of  the  Will,  when  the  Testator 
is  giving  awav  the  Flaintift's  Estate  and  othw  PerBonals,  he  makes  use  of  the  Word 
(Devise),  which  shews  he  never  understood  any  Difference  between  the  Words. 

[40]  The  following  Cases  were  cited,  2  Vern,  708,  Trott  c&  al'  versus  Vernon ;  2  Vern. 
228,  ALlcock  versus  Sparkawke ;  2  Vern.  690,  Beackcroft  versus  Beachcrof  l ;  which 
last  was  relied  on  as  a  Case  in  Point,  tho'  it  was  objected,  that  the  Word  Remainder 
ia  tliat  Case,  viz.  Out  of  lite  Reviaituler  of  my  Estate  I  give,  &c.,  shewed  a  precedent 
Devise  of  it  before;  and  the  Case  of  Harris  versus  Ingleden,  10  March  1730,  at 
the  Rolls  ;  William  Ingleden  by  Will  devised  in  these  Words,  "  And  as  touching  such 

*  worldly  Estate  which  God  has  blessed  me  with,  my  Debts  being  first  paid  and  satisfied, 
"  I  will  and  devise  the  same  in  Manner  following."  And  in  that  Case,  a  Bill  brought  by 
a  Simple  Contract  Creditor  (the  Personal  Estate  not  proving  sufficient),  it  was  decreet!, 
the  Freehold  and  Copyhold  were  both  liable.  In  the  Civil  Law,  as  in  the  Case  of 
Bankruptcy  here,  there  is  no  Priority  or  Superiority  of  Debts,  and  in  Conscience  they 
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are  all  the  same,  and  that  is  the  Foundation  this  Court  goes  upon  when  the  Intent 

is  clear. 

Counsel  for  the  Defendant :  The  Real  Estate  is  not  liable  to  the  Plaintiff's  Demand  ; 
and  if  such  general  Words  as  are  here,  were  to  be  construed  to  affect  Beal  Estates,  it 
would  render  the  Titles  of  al)  Persons  claiming  under  Wills  verr  precarious.  He  said, 
that  after  the  Clause  in  the  Will  whereby  the  Defendants  are  directed  to  be  paid,  the 
Will  goes  on,  Item,  "  I  give  to  M.  S.  an  annuity  of  £100  per  Annum,  to  be  paid  out  of  my 
*  Manors,  <£c."  He  a£aaitted,  the  Words  {worldly  Estate)  were  laigd  enough  to  affect 
the  Real  as  well  as  Personal  Estate ;  but  the  Question  is  here,  Whether  it  was  the 
Testator's  Intent  to  chai^  both  t  and  it  is  plain  it  was  not ;  that  general  Direction 
of  ordering  all  his  Debts  to  be  paid,  is  no  more  than  what  the  Law  says,  and  therefore 
Expressio  eorum  qum  tacite  insunt  nihil  operatur.  But  here  it  is  said  Imprimis,  -which 
is  insisted  to  be  of  the  same  Import  as  in  the  first  place,  and  that  therefore  imports  a 
Priority  to  be  done ;  and  therefore  say  the  Counsel  for  the  Plaintiff,  the  Lands  are 
therefore  devised  upon  Condition,  that  my  Debts  be  paid  out  of  them  in  the  first  place. 
But  the  Word  Imprimis  has  no  such  Import,  it  only  denotes  the  Order  of  speakine,  and 
serves  for  no  other  Purpose  than  to  distinguish  the  subsequent  Devises  that  they  snould 
not  coincide.  A  Person  cannot  speak  alt  his  Words  at  once,  and  this  therefore  differs 
from  all  the  Cases  cited,  where  it  appears  the  Testator  had  an  Eye  to  his  Real  Estate. 
In  the  Case  of  Bearcrof  t  and  Bearcroft ;  there  the  Words  were  {Out  of  the  Remainder 
of  my  Estate,  and  after  my  Debts  paid,  to  my  Wife) ;  so  that  in  that  Case  there  is  a  plain 
Intent  to  chai^  the  I^nd :  So  the  Case  of  Trdit  versus  Vernon,  and  Harris  Teraiis 
Ingleden ;  [41]  in  both  these  Cases  the  Words  (in  the  first  ^ace)  plainWahewtlie  Testator's 
Intent ;  and  there  is  no  Case  in  alt  the  Books  where  such  general  Words  in  a  Will,  with 
a  particular  Charge  on  Lands  afterwards,  as  in  the  present  Case  of  an  Annuity,  have 
ever  been  held  to  make  a  Real  Estate  answerable  for  Debts ;  not  one  of  the  Cases 
cited  have  any  particular  Charge  laid  on  the  Land. 

Are  the  Debts  to  be  an  Incumbrance  to  the  Annuity  charged  on  the  Lands  1  the 
Testator  by  mentioning  such  particular  Charge  therefore  shews  his  Intent  only  was 
to  affect  the  Lands  with  that,  and  not  with  the  Debts ;  besides,  if  the  Words  were 
doubtful,  they  ought  not  to  be  interpreted  to  the  Disinheriscm  oi  axi  Heir  at  Law ; 
which  is  the  present  Case. 

King,  Chancellor,  reversed  the  Decree,  and  held  the  Lands  were  liable  to  the 
Plaintiff's  Demand. 


28.— Gordon  versus  Rains.  6  Geo.  11.  [1731-32]. 

Bill  by  the  Husband  as  Administrator  of  his  Wife,  to  recovw  £6000  Porticm  vested 

in  his  Wife.    [S.  C.  3  P.  Wms.  134]. 

This  was  a  Bill  brought  by  the  Husband,  as  Administrator  of  his  Wife,  in  order  to 
recover  the  Sum  of  £6000  Portion,  due  and  vested  in  his  Wife ;  and  the  Question 
arose  upon  the  following  Trust  of  a  Term  ;  the  Trust  was  declared  to  be, "  That  in  case 
"  there  oe  no  Son  of  the  Marriage  bom  in  the  Life-time  of  Henry  Bains,  or  after  his 
"  Decease,  or  if  there  be,  and  all  of  them  die  before  the  Age  of  twenty-one,  and  in  either 
"  Case  there  shall  happen  to  be  one  or  more  Daughters  bom  in  the  Life-tune  of  the  said 
"  Henry  Rains,  or  after  his  Decease,  who  shall  attain  the  Age  of  sixteen  Years ;  in 
"  that  Case  the  Trustees,  after  the  Decease  of  the  baid  Henry  Rains  or  Elieabeth  his 
"  Wife,  shall  by  Demise,  Sale.  &c.,  or  by  Receipt  of  the  Rents,  <&c.,  raise  and  levy  the 
"  Sum  of  £6000  (which  was  the  present  Case),  to  be  paid  at  the  Age  of  sixteen,  in  case 
"  either  Henry  or  Elizabeth  shall  be  then  dead." 

There  was  also  a  Clause  of  Survivorship,  in  Case  of  several  Daughters,  with  respect 
to  the  Portion  or  Portions  of  any  that  should  die  in  the  Manner  therein  mentioned. 
The  Fact  was  :  The  Plaintiff's  Wife  was  the  only  Issue  of  the  Marriage,  who  lived  till 
the  Age  of  twenty-two  Years,  but  happened  to  die  before  her  Father  or  Mother  Henry 
and  Elizabeth,  and  they  being  also  both  since  dead,  this  Bill  was  brought  against  the 
Defendant  a  Remainder-man  for  the  said  Portion.  And  the  Question  was,  whether 
this  Sum  of  £6000  was  vested  in  the  Daughter,  so  as  to  intitle  the  Plaintiff  to  it  as  her 
Administrator  %  It  was  ai^ed  for  the  Plaintiff,  that  this  Sum  of  [42]£6000 was  a  vested 
Interest  in  the  Daughter  immediately  upon  her  arriving  at  the  Age  of  sixteen,  tho' 
not  payable  indeed  till  after  the  Decease  of  Henry  or  ElizcAeth  \  otherwise  what  can  be 
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the  Meaning  of  the  Words  (A  Daughter  shall  attain  the  Age  of  sixteen),  the  Clause 
of  Stirrivorship  ahevs  it  was  vested,  else  how  could  it  Burvlve  1 

A.  T.  <&c..  Counsel  cont' :  Upon  the  Truats  of  this  Deed  the  Plaintiff  is  not  intitled 
to  this  Sum  of  Money  ;  the  Contingmcy,  which  was  to  intitle  his  Wife  to  it,  not  happen- 
ing during  her  Life  (whieh  was  the  Death  of  Henry  or  Elizabeth  in  the  Li^-time  of  the 
laughter,  after  she  attained  the  Age  of  Sixteen).  He  said,  it  was  now  a  general  Bule 
not  to  he  departed  from,  that  wherever  Portions  are  to  he  raised  out  of  Lands,  there  is 
no  Difference  between  Vesting  and  the  Time  of  Payment;  for  when  thej^  are  to  be 
raised  out  of  Lands,  they  never  are  vested  till  they  are  become  payable ;  but  in  the  Case 
of  Personal  Ijegaciea  it  is  otherwise  ;  there  the  above  Difference  is  allowed,  and  upon 
the  Death  of  the  Party  intitled,  such  Interest  is  transmissable  to  the  Representative  ; 
and  to  prove  this  Distinction  he  cited  Poulet  versus  Poulet,  1  Vern.  204,  and  2  Vent. 
366,  S.  G.,  and  said,  the  first  Time  it  was  so  settled  was  in  a  Case  of  Brovm  versus  Brown. 
In  the  present  Case  therefore  the  Daughter's  Portion  was  never  raisable ;  the  Gon- 
ttnffency  of  Failure  of  Issue  Male  did  not  happen  in  the  Daughter's  Life-time,  for  Henry 
axA  Elizabeth  were  both  then  alive,  and  as  long  as  they  lived  there  was  a  Possibility  of 
Issue  Male,  so  that  it  could  not  be  a  vested  Interest  in  Uie  Daughter  at  her  Age  of  sixteen, 
vhich  is  only  Part  of  the  Description ;  the  whole  Sentence  must  be  taken  together, 
which  is,  "  Such  Daughter  as  shall  have  attained  the  Age  of  sixteen  after  the  Decease 
"  of  the  said  Henry  and  Elizabeth."  As  to  the  Question,  if  this  £6000  did  not  vrat  at  the 
Age  of  sixteen,  what  can  be  the  Meaning  of  those  Words  1  Why  the  same  Answer 
may  be  given  as  in  all  other  Gases  of  this  Nature,  viz.  it  was  to  ascertain  that  she  should 
not  have  it  before  ;  if  she  had  died  an  Infant  of  six  or  seven  Years  old,  or  at  any  Time 
under  the  Age  of  sixteen,  the'  her  Father  and  Mother  had  been  both  dead,  it  would 
not  have  belonged  to  her  in  such  Case  till  the  Age  of  sixteen.  The  Clause  of  Sur- 
vivorship does  not  necessarily  imply  that  an  Interest  must  vest  in  the  first  Taker ; 
as  if  a  L^kcy  devised  to  A.  at  the  Age  of  twenty-one,  and  in  case  he  dies  before  that  Time, 
to£.,iat]iisCaseitshallgo  to£.  tho'  it  never  vested  in  A.  2  Vem.  207,  Miller  veiaxs 
Warren,  it  is  a  new  Gift. 

Kingy  Ohancellor,  assisted  by  Baumond,  0.  J.,  and  JekyU,  Master  of  the  Rolls,  were 
all  of  ths  same  Opinion,  that  the  Bill  should  be  dismissed.  The  Attorney  General  said, 
in  all  [43]  the  Cases  cited  there  were  no  Contingencies,  or  else,  as  in  the  Case  of  Butler 
versus  Duncombe,  2  Vem.  760,  the  Contingency  had  happened. 


2U.— MoRiCE  against  The  Bank  of  England.   Mich.  Term,  G  Geo.  II.  [1732J. 


The  Plaintiff,  as  Executrix  of  her  Husband  Humphry  Morioe  deceased,  filed  her  Bill 
in  this  Court,  and  in  April  1732,  obtained  an  Injunction,  upon  the  Defendants  praying 
Time  to  Answer,  but  never  served  it  till  the  September  following ;  the  Defendants  in 
the  mean  Time  having  got  a  Verdict  at  Law,  and  also  put  in  their  Answer  in  this  Court ; 
it  was  now  insisted  on  for  the  Defendants,  that  this  Injimction  should  be  discharged  ; 
because  the  Plaintiff  had  acted  irregularly,  in  not  serving  the  Process  before  the  Answer 
came  in,  it  being  an  Injunction  for  want  of  an  Answer,  and  it  is  to  be  regarded  only 
as  an  Injimction  from  the  Service  on  the  Party,  and  not  from  the  Teste.  Formerly 
it  was  the  Practice,  upon  coming  in  of  an  Answer,  that  the  Injunction  was  dissolved 
of  Course,  unless  the  Plaintiff  made  a  special  Motion  for  its  Continuanca  Compared 
it  to  a  Writ  of  Error  with  too  long  a  Return,  which  is  upon  that  Account  no  Supersedeas. 

Oa  the  other  Side  it  was  argued,  that  the  Plaintiff  is  perfectly  regular  in  serving 
,  hit  Injunction,  which  in  this  Case  could  onl^  stay  £lncution,  the  Action  bdng  brought 
at  Law  before  the  Bill  filed ;  it  is  an  Injunction  upon  the  Party  till  Answer  uid  further 
Order ;  here  has  only  been  an  Answer  put  in,  but  no  further  Order ;  the  Defendant 
ought  therefore,  as  in  other  Cases,  to  move  for  an  Order  to  dissolve  it  nisi,  and  not 
move  to  discharge  it  absolutely. 

King,  Chancellor.  It  is  an  Abuse  of  the  Process  of  this  Court  to  keep  a  Writ  in 
a  Person's  Pocket  so  long  and  make  no  Use  of  it,  and  afterwards  serve  it  on  the  Party. 
fiisGharg'd  the  Injunction,  but  gave  Leave  to  the  Plaintiff  to  move  for  an  Injunction 
the  next  Seal  upon  the  Merits ;  and  in  the  same  Cause  it  was  moved,  that  the  Defendants 
vere  guilty  of  a  Breach  of  the  Injunction  by  suing  out  a  Sd'  fac*  upon  the  Judgment 
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Quando  Assets  acdderint ;  and  it  was  aaid  such  a  Sci'  fac'  is  in  the  Nature  of  a  new 
Action,  the  former  Suit  was  against  the  Executrix  in  auter  droit,  and  this  Sci'  Fac' 
was  in  order  to  obtain  Judgment  de  bonis  propriis ;  but  it  was  lesolved  that  it  was 
not  a  new  Suit,  but  only  a  Continuance  of  the  fonuer. 


[57]*  CASES  IN  THE  KING'S  BENCH,  &c. 
1.— Lloyd  versus  Jones.   Hill.  5  Geo.  II.  1732.   C.  B. 
Action  for  Words. 

Action  for  Words  in  (J.  B.  Declaration  sets  forth,  that  the  Plaintiff  was  sworn 
an  Attorney  in  the  Common  Pleas  according  to  the  late  Act  of  Parliament,  and  that 
being  vxU  qualified  for  a  Solicitor  in  Chancery,  he  endeavoured  to  ^t  himself  admitted, 
but  that  the  Defendant  having  spoken  false,  scandalous  and  malicious  Words  of  him, 
viz.  that  he  could  prove  him  guUty  of  Perjury  and  Forgery,  and  he  deserved  to  be  trans- 
ported ;  he  was  by  reason  of  this  Aspersion  refused  to  be  admitted,  <&c.,  for  which 
he  brought  his  Action,  and  Verdict  pro  Quer' ;  upon  which  a  Writ  of  Error  is  brought. 

Mr.  S.  Counsel  argued  for  Plaintiff  in  Error,  that  where  a  Person  is  charged  with 
several  Facts  in  a  Declaration,  and  intire  Damages  are  given  upon  the  vhole,  if  it 
appears  upon  the  Record  that  some  of  the  Facts  are  not  actionable,  tJie  Judgment  ix 
erroneous ;  in  this  Case  there  are  Words  in  the  Declaration  that  are  not  actionable. 
viz.  You  deserve  to  be  transported.  To  say  a  Man  deserves  to  be  transported  is  not 
actionable.  Yelv.  10  <&  34.  Thou  art  a  perjured  Knave,  and  that  will  be  proved 
by  a  Stake  that  stands  between  the  Ground  of  J.  S.  and  J.  D.,  and  adjudged  not  action- 
able, for  tho'  the  first  Words  are  actionable,  yet  they  are  so  qualified  by  the  subsequent 
Words,  that  an  Action  mil  not  lie.   Poph.  210. 

Mr.  D.  Counsel  cont' :  In  this  Case  there  are  special  Damages  laid  in  the  Dedantlion, 
80  that  provided  the  Words  were  not  actionable  in  themselves,  yef  an  Action  wUl  lie 
for  the  special  Damages ;  but  admitting  special  Damages  had  not  been  alledged,  yet 
the  Words  are  actionable  in  themselves.  Perhaps  where  the  Words  are  general,  without 
any  Charge,  as  you  deserve  to  be  hanged,  transported,  dtc.,  an  Action  will  not  lie  ; 
but  it  is  otherwise  when  there  is  a  p<»itive  Charge. 

Per  Cur  :  Judgment  must  be  affirmed  \  the  Words  are  not  only  actionable  in  them- 
selves, but  here  are  special  Damages  aUedged,  and  we  will  not  take  it,  that  Satisfaction 
is  made  for  the  specid  Damage. 


[681  2.— King  versus  Pownklu  5  Geo.  II.  [IISI-S'2].  B.  H. 
Information  moved  upon  the  libellous  Matter. 

Information  was  moved  for  against  the  Defendant  for  sending  the  Prosecutor 

a  Letter  wherein  were  these  Words,  viz.  You,  are  a  Scoundrel,  and  defrauded  llv 
King  of  his  Duty,  I  mil  prick  you  to  the  Heart,  and  call  you  to  an  Account.  The  original 
Motion  was  made  upon  the  Foot  of  a  Challenge,  but  the  Court  inclining  to  tliink  the 
Words  did  not  import  a  Challenge,  Information  was  moved  for  upon  the  Libellous 
Matter,  viz.  You  are  a  Scouiuirel,  dc. 

Cur' :  The  \\'ord8  do  not  import  a  (Challenge  ;  but  to  call  a  Man  a  Scoundrel,  and 
to  reflect  upon  him  in  the  Execution  of  his  Office,  is  Matter  of  a  libellous  Nature,  and 
deserves  to  be  punished  by  Information.  In  Barnardislon's  Case,  Trin.  5  Geo.  2  [1 732], 
Information  waa  granted  for  sending  a  Letter  to  H.,  wherein  were  these  Words,  Yon 
are  a  rascally  Fetlou-  and  a  Tom  Fool,  you  had  better  have  field  your  Tongue  :  but  B. 
was  Lord  of  a  Manor,  and  this  Letter  was  wrote  to  him  by  a  Copyholder.  The  Court 
inlarged  the  Rule,  viz.  to  shew  Cause  why  nn  Information  should  not  go  for  the  Libel. 
Note  :  This  was  afterivards  referred  by  Rule  of  Court. 

I  *  See  Prefatory  Note.  | 
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.1.— Perry  verau  Cdrteban.   Hill.  5  Geo.  II.  [17;U-32].   B.  R. 

Sham  Plea.   Per  Vur' :  Tu  plead  such  a  Plea  as  he  will  abide  hr. 

Actiuu,  lie.  Defendant  pleaded  a  sham  Plea,  to  which  tlie  PhiintiH  dumurred, 
and  gave  the  Defendant  the  common  Rule,  to  join  in  Demurrer  ■within  four  Days ; 
before  the  Expiration  of  the  Rule,  the  Plaintiff  moved  that  Defendant  should  plead 
nek  a  Plea  as  he  iootdd  abide  by  \  this  was  oppomd,  and  insisted  upon,  that  the  PlajntifE 
could  not  make  such  a  Motion  which  was  contra  to  his  own  Rule,  which  je^ve  the 
Defendant  four  Days  Time  to  join  in  Demurrer ;  there  never  was  such  a  Motion  made 
before. 

Cur' :  There  can  be  no  Inconvenience  in  the  Motion ;  on  the  other  Hand,  it  looks 
like  a  Trick  of  the  Defendant's  to  get  over  the  Term ;  if  the  Demurrer  stands,  the  Defend- 
ant wiil  have  the  Benefit  by  it ;  if  over-ruled,  it  is  reasonable  the  Defendant  should 
fUad  such  a  Plea  as  he  wiU  stand  by,  and  then  Trial  may  be  had  within  Term.  And 
fST  Cur' :  The  Defendant  shall  either  stand  by  his  Demurrer,  or  plead  such  a  Plea 
as  he  toiU  abide  by. 


(59]  4.— Cathekold  versus  Cooper  &  al'.   HUl.  5  Geo.  II.  [1731-32].   B.  R. 

Treble  ( 'osts  prayed. 

In  an  Action  of  false  Imprisonment  against  the  Defendant  (&  qI\  Commissioners 
of  the  Turnpike,  Piaintifl  was  nonsuited,  and  now  the  Defendants  came  and  prayed 
treble  Costs  according  to  12  Geo.  1. 

Mr.  /.  Counsel :  This  Motion  is  now  improper,  the  Defendants  should  have  prayed 
it  at  the  Trial ;  in  some  Cases  the  Act  directs  there  must  be  the  Judges  Certificate, 
bat  there  is  no  such  Proyiaion  in  this  Act.  To  grant  this  Motion  would  be  to  determine 
this  Matter  upon  Affidamts  without  giving  the  Plaintiff  an  Opportunity  to  controvert 
the  Facts.  The  Court  held,  £rom  the  Nature  of  the  Thing,  that  the  Defendants  should 
have  prayed  treUe  Costs  at  the  Trial ;  but  only  made  a  Rule  to  shew  Cause.  Vide 
the  Case  of  Devenish  versus  Burton,  Hill.  7  Geo.  2  [1734].  DouUe  Coats  granted  upon 
Motion  ;  per  Cur'. 

5.— Minor  versus  Wiu90N.   HUl.  5  Geo.  II.  [1731-32].  JS.  R. 

Error. 

A  Writ  of  Enquiry  was  made  returnable  a  Sunday,  and  was  executed  upon 
the  Monday  fallowing ;  and  this  was  assigned  for  Error,  and  the  Judgment  reversed. 
So  determined  Trin.  2  Geo.  2  [1730],  Peach  versus  Pascall,  Vide  2  Salk.  626,  Harvey 
vereus  Broad ;  ibid.  Daves  versus  Salter.  A  Writ  of  Enquiry  was  returnable  Tres 
Trin.  which  was  Sunday,  uid  the  Writ  was  eirocuted  on  the  14th  which  was  Monday ; 
and  upon  Error  bemg  brought,  Judgment  was  reversed.    Vide  post. 


6. — At  the  SUtinas  in  C.  B.  at  GuUd-haU  coram  Robkrt  Eyrk  MUite, 
inter  Bsxac  and  Timbrell.    5  Geo.  U.  [17.n-;12]. 

Action  for  Goods  sold  and  deUver'd ;  Defendant  offered  a  Bond  for  Performuace  of 

Covenants  in  Evidence. 

Action  for  Goods  sold  and  delivered,  tCc,  the  Defendant,  in  Discharge  of  the  Debt, 
offered  to  give  in  Evi-[60]^ence  a  Bond  for  Performance  of  Covenants,  and  relied  upon 
the  2  Geo.  2,  c.  22.  Sed  per  K  C.  J.  This  Statute  does  not  extend  to  Debts  of  that 
Nature,  vie.  to  Bonds  for  Performance  of  Covenants  upon  Condition,  dc,  but  only 
to  mutual  Promises  upon  simple  Contract,  or  to  Debts  upon  Bond  for  Money  ahsdutely  ; 
for  the  Act  does  not  intend  that  the  Penalty  shaU  be  given  in  Evidence,  but  the 
Principal  only,  with  ths  Interest  which  is  legally  due  upon  such  Bonds.  Vide  Stat. 
2  Geo.  2,  c  22,  ad  pedem.  Vide  Bank  of  Ei^land  versus  Morris,  said  there,  Penalty 
was  the  Debt  in  Lav. 
a  v.— 16* 
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7.— Perbt  &  al'  versus  Trefusis.   Term.  Pasch.  5  Geo.  It  [1732].   B.  R. 
Kfotion  to  set  amde  a  Writ  of  Enquiry. 

Mr.  F.  Counsel  moved  to  set  aside  a  Writ  of  Knquiry.  Action  in  B.  H.  upOn  a 
stated  Account,  and  Judgment  pro  Quer\  On  the  Sih  of  February  the  Phuntift  gave 
Notice  to  have  a  Writ  of  Enquiry  executed  on  the  17 tk  before  the  Sheriff,  between  the 
Hours  of  eleven  and  twelve,  but  before  that  Time  applied  to  jB.  i2.  to  have  the  Writ 
executed  before  the  Lord  Chief  Justice  at  the  Sittmgs  after  Term  ;  and  obtained  a 
Rvie  to  shew  Cause  the  next  Dav  ;  the  Day  following  at  two  a  Clock  the  Plaintiff  served 
Defendant  wUh  the  Rule,  hut  the  Defendant^  not  having  sufficient  Time  to  shew  Cause, 
auffend  the  Rule  to  be  made  absdute,  without  making  amy  Defence.  The  ^ttings  b^an 
\6th  of  February,  and  were  adjourned  to  the  22a,  when  the  Writ  (Defendant  not 
appearing)  was  executed  before  the  Lord  Chief  Justice  ex  partt.  Mr.  F.  Counsel 
insisted  upon  two  Things,  1st,  That  the  Rule  to  have  the  Writ  executed  before  his 
Lordship  was  gained  by  Surprise,  Defendant  not  having  sufficient  Time  to  make  his 
Defence  and  shew  Cause,  Rule  being  served  upon  him  only  at  2  a  Clock  on  the  same 
Day  it  was  made  absolute.  2dly,  That  altho'  the  first  Notice,  to  have  the  Writ  executed 
before  the  Sheriff,  was  regular,  yet  the  making  Apphcation  to  the  Court  to  have  it 
executed  before  his  Lordship,  was  a  Waiver  of  the  Notice,  and  that  fresh  Notice  ought 
to  have  been  given ;  for  in  all  Cases  upon  Executions,  upon  Writs  of  Enquiry,  eight 
Days  Notice  is  necessary,  and  this  Notice  must  be  elusive  of  one  of  the  Days,  and 
indusive  of  the  Uher ;  whereas  in  the  present  Case,  from  the  Tinw  of  serving  the  Rule, 
both  the  Days  are  indusive,  and  so  the  Notice  irregular. 

[61]  To  this  it  was  answered  and  resolved  per  Cur' :  That  the  first  Notice  of  execut- 
ing the  Writ  of  Enquiry  before  the  Sheriff  being  regular,  the  Application  to  the  Court 
was  no  V/aiver  of  the  Notice ;  nor  was  it  rucassary  to  give  fresh  Notice,  or  appoint 
any  particular  Hour  for  the  executing  it ;  the  Court  in  these  Cases  take  their  own 
Time,  and  execute  it  when  they  think  proper  wiihin  the  Sittings.  This  can  be  no 
Surprise  upon  the  Defendant,  he  having  had  regular  Notice  of  executing  the  Writ 
before  the  Sheriff ;  and  he  liketoise  had  Notice  before  the  Motion,  that  the  Court  would 
be  moved  to  have  it  executed  before  his  Lordship ;  so  that  altho'  the  Rule  was  only  served 
upon  the  Defendant  at  two  a  Clock,  being  the  Day  the  Rule  was  made  absolute,  yet 
it  could  be  no  Surprize,  because  he  had  Time  before  Me  Service  of  the  Rule,  and  sufficient 
Notice  to  prepare  himself  to  shew  Cause. 

8.— Anonymus.    Term.  Pasch.  5  Geo.  II  1732.   B.  H. 

General  Rule  of  Court. 

Per  Cur* :  The  Court  made  a  ^eral  Rule,  tnx.  Thai  where  any  Person  moms  for 
an  Ir^ormeUiont  and  has  a  Rule  nisi,  if,  upon  shewing  Cause,  that  Rule  is  discharged, 
the  Party  who  made  the  Motion  shall  pay  Costs  :  Note  :  This  Rule  was  never  stricily 
fdlouxd,  but  eUvxtys  held  discretionary. 

9.— Lampkn  ond  Hatch.  Pasch.  b  Geo.  11.  [1732].  B.  R. 
Action  for  Words ;  Judgment  by  Default. 

Action  for  Words ;  Judgment  by  Default ;  Writ  of  Enc^iry  executed ;  1  Os. 
Damages  given,  and  £13  Costs  de  incremento  ;  whereas  by  21  Jac.  1,  c.  16,  there  shall 
be  no  more  Costs  than  Damages,  when  the  Damages  are  under  iOs.  Plaintiff  moved 
that  the  Judgment  might  be  reversed  for  this  Error.  The  Defendant  prayed  it  might 
be  reversed  in  Part  only ;  viz.  as  to  Costs,  but  that  it  might  stand  as  to  the  Damages. 

Sed  per  Cur' :  The  Judgment  is  intire,  and  must  be  reversed  in  toto. 

[62]  10.— Knock  ver.  Wilions.   Pasch  6  Geo.  II.  [1732}   B.  R 
Assault  and  Battery. 

Action  of  Assault  and  Battery;  Plaintiff  gave  Notice  of  Trial  but  did  not  proceed ; 
(^osts  were  taxed  by  the  Master,  and  before  Payment  the  Plainliff  brought  a  freA 
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Action.  Mr.  H.  Counsel  motvd  that  all  Proceedings  might  be  ataid  till  the  Plaintiff 
had  paid  the  Costs  of  the  first  Action. 

Cut'  :  Yoa  may  have  an  Attachment  for  the  Contempty  hut  vx  never  stop  Proceedings 
in  tit^se  Cases,  except  in  Ejectment. 


11.— Whtehall  versus  Sir  Geo.  Saunders  &  al*.    Paseh.  5  Geo.  11.  [17.12J.   B.  li. 

Dvidence  of  a  Wife  denied,  berause  the  Husband  might  receive  Advantage  thereby. 

In  a  Trial  at  Bar  mB.  R.  upon  an  Issue  directed  out  of  Chancery,  to  find  who  was 
Hdr  to  Sir  Thomas  Cdehy  deceased ;  A.  B.  being  sworn,  it  was  objected  there,  she 
could  not  be  an  Evidence  in  this  Cause,  because  her  Husband  had  already  received 
a  Bond  of  £30  and  -was  to  be  paid  £20  more,  if  the  Determination  of  that  Cause  vxnt 
in  Favour  of  the  Party  who  had  summoned  him  to  give  in  Evidence.  The  Court  doubted, 
vh^her  this  was  a  sufficient  Objection  to  destroy  her  Testimony ;  and  the  Cam' 
Seae'  being  at  that  Time  sitting,  Mr.  Justice  L  being  the  puisne  Judge,  went  up  into 
the  Exchequer  Court  to  ask  the  Opinions  of  the  Barons  in  this  Point  of  Evidence ; 
iriio  were  all  unanimous  of  Opinion,  that  sh^.  could  n(A  be  examined  as  a  Witness ;  and 
accordingly  she  was  put  by.  and  her  Evidence  rejected. 

12.— Petty  versus  Hutty.   Pasch.  5  Geo.  II.  [1732].   B.  R. 
Motion  to  quash  the  Writ,  because  not  returnable  at  a  certain  Day. 

A  Sci*  Fa'  being  brought  to  revive  a  Writ  of  Error  upon  a  Judgment  in  the  Mar- 
ihalsea  Court ;  Mr.  P.  Coimsel,  moved  to  quash  the  Writ,  because  it  was  not  made 
rftumable  at  a  Day  certain,  and  cited  the  Case  of  Eden  veraus  Wills,  Pasch.  12  Geo. 
1,  Sci'  Fac'  to  revive  a  Writ  of  Error  upon  a  Judgment  in  C.  B.  and  the  iS'ct'  Fac'  was 
quashed  upon  Motion ;  because  not  returnable  at  a  Day  certain. 

[63]  To  this  it  was  answered  by  Mr.  M.  Counsel,  that  when  the  Proceedings  are  by 
frfxees  upon  Kll  of  Middlesex,  the  Writ  is  always  made  returnable  u^n  a  Bay  certain, 
and  ther^oie  the  Sei'  Fac'  mtut  pursue  the  origmsJ  Process ;  and  this  was  the  Keason, 
that  in  the  Case  of  Eden  versus  wills  the  Sd'  Fac'  was  quashed ;  but  the  Practice  of 
Proceedings  in  the  Marshalsea  and  other  inferior  Courts  is  otherwise  ;  the  Writ  there 
is  always  returnable  generally  at  the  next  Court :  and  the  Scire  Facias  in  this  Case 
pursues  the  original  Process,  tohich  is  sufficient.  And  the  Court  for  this  Reason  held 
the  Sci'  Fac'  vol  enough. 

13.— King  versus  Walbodrne.  Pasch.  5  Geo.  II.  [1732].   B.  R. 

Motion  for  an  Information  for  not  repairing  the  Highway. 

Mr.  A .  Counsel,  moved  for  an  Information  for  not  repairing  the  Highway ;  an 
Indictment  had  been  brought,  but  the  Grand  Jury  refused  to  nnd  it;  and  an  Affi- 
davit being  made  of  this  Matter,  and  that  the  Way  was  founderous  and  out  of  Repair, 
The  Court  made  a  Bute  to  shew  Cause. 


14.   BiLLiNGSLEY  versus  Trapps,    Pasch.  5  Geo.  II  [I7.'J2].   B.  H 
Upon  a  special  Capias  the  Defendant  craved  Oyer  of  the  Original. 

Upon  a  special  Capiat  the  Defendant  craved  Oyer  of  the  Original,  which  was  tested 
in  the  Vacation,  whereas  the  special  Capias  bore  Teste  the  Term  preceding ;  the  Original 
is  the  first  Process  that  ought  to  issue  out,  and  is  what  warrants  the  Proceedings  upon 
the  Capias ;  so  that  it  is  repugnant  that  the  Capias  should  bear  Teste  precedent^  to 
the  Original,  and  for  this  Reason  Mr.  S.  Counsel  moved,  that  the  Plaintiff  might  «ve 
Oyer  of  such  an  Original  as  could  warrant  the  Proceedings  upon  the  Capias,  and  that 
the  Defraidant  misht  have  four  Dam  Time  to  plead. 

Mr.  F.  Counsel  answered,  tiiuit  the  Capias  was  only  to  bring  the  Party  into  Court, 
and  Uiat  after  Appearance  it  was  of  no  further  Use,  but  was  out  of  the  Question ;  that 
from  the  Necessity  of  tlje  Thing,  the  Capias  must  in  thin  Case  be  tested  before  the 
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Original.  An  Original,  tko'  it  he  taken  out  in  the  Vacation,  yet  htars  teste  from  that 
Time  only ;  but  it  is  otherwise  in  a  Capias,  which  only  can  Issue  out  in  Term-time ; 
and  therefore,  from  the  Necessity  of  the  Thing,  must  bear  Teste  (when  it  is  taken 
out  in  the  Vacation),  as  if  it  had  [641  issued  the  Term  preceding ;  and  cited  the  Case  of 
Andrews  and  Dingley,  Trin.  3  Geo.  2  [1730],  B.  R.  which  was  this  :  The  Cause  of  Actacm 
arose  in  VaccUion,  the  Plaintiff  took  out  a  special  Capias,  which  was  tested  the  pre- 
ceding Term ;  and  upon  Moticm  to  quash  this  Writ,  the  Court  adjudged  the  Writ  to 
be  vxU  enough ;  otherwise  the  Flaintiif  must  hare  stayed  till  the  Term  fdlowing, 
which  wouldoe  inconTenient,  for  the  Defendant  might  in  the  Interim  move  off. 

The  Court  refused  to  do  any  Thing  in  the  present  Case  ;  and  said,  if  the  Plaintiff 
I/MS  irregular,  the  Defendant  might  take  what  Advantage  of  it  he  thought  proper.  Vide 
post.  Case  16. 

16.— Roberts  versus  Holywell.  Pasch.  5  Geo.  II.  [1732].  B.  R 
Motion  for  full  Costs,  and  allowed  on  special  Damages  laid  in  the  Declaration. 

In  an  Action  for  Words  the  Plaintiff  laid  special  Damages  in  the  Declaration,  pi?. 
Loss  of  Marriage  ;  Verdict  for  Plaintiff,  and  20s.  Dam^ages. 

Mr.  G.  Counsel  moved  that  the  Plaintiff  might  have  her  fidl  Costs  ;  for  it  is  not  the 
Words,  but  the  special  Damages,  which  is  the  Cause  of  Action  in  this  Case  ;  and  so  it  is 
held  1  Salk.  206,  Brown  ver.  Gibbons  ;  Cro.  Car.  140,  Law  ver.  Hancood. 

D.  Counsel  cont' :  He  admitted,  that  if  the  Judgment  was  Right,  the  Plaintiff  must 
have  full  Costs ;  but  he  moved  in  Arrest  of  Judgment,  that  it  is  not  any  where  alledged, 
that  the  Plaintiff  was  capable  of  contracting  Marriage  at  the  Time  of  m«.lfing  the 
Promise ;  and  it  appears  by  the  Record,  she  was  a  Widow  at  the  Time  ol  bringiEig  the 
Action ;  so  it  mav  be  that  at  the  Time  of  the  Promise  she  vxu  under  Coverture.  2d 
Objection,  That  there  is  no  Colloquium  of  Marriage  set  forth ;  and  a  Communication 
of  Marriage  cannot  be  intended,  and  therefore  she  does  not  appear  to  have  any  Cause 
of  Action.  Cro  Car.  322,  Brian  versus  Cookman  ;  1  Rol.  Rep.  79,  Sell  versus  Fairee  ; 
'iBulsL  27G. 

Cur' :  There  is  a  Colloquium  of  Marriage  sufficiently  set  out  in  the  Declaration ; 
it  is  not  necessary  for  the  Plaintiff  to  alledge  she  was  capable  of  Marriage  ;  if  it  was 
otherwise,  the  Defendant  might  Iiave  proved  it,  and  that  would  have  been  a  proper  Defence 
at  the  Trial ;  it  is  said,  per  quod  Maritagium  amisit,  which  could  not  M,  had  she  not 
been  capable  of  Marriage  ;  and  the  Plaintiff  had  full  Costs  tUloioed. 

[65]  l(i.— BiLUNGSLEY  «fr*iM  Teapps.   5  Geo.  U.  [1731-32].   B.  R, 

Vide  ante. 

Flea.   Motion  to  set  it  aside  for  Want  of  Affidavit   And  so  ordered  by  t^e  Oourt>  with 

Costs. 

In  an  Action  upon  the  Case  Defendant  pUa^led,  quod  petit  auditum  Breve  de  Capias, 
and  then  atledges,  that  the  Capias  bore  Teste  precedent  to  the  Original,  and  before  the 
Cause  of  Action  accrued.  Mr.  F.  Counsel  moved  to  set  aside  this  Plea,  because  there 
was  no  AfRdavit  to  verify  it ;  tliere  is  nothing  of  this  appears  upon  Becordy  it  ia  Abetter 
of  Fact  only,  and  there  ought  to  have  been  an  Affidavit, 

Per  Cur* :  The  Plea  must  be  set  aside  witJt  Costs. 

1 7.— Throomoeton  versus  Smth.   5  Geo.  JL  [1731-32].   B.  R. 

Ejectoient. 

Ejectment  TJie  Lessor  of  the  Plaintiff  being  an  Infant,  S.  Counsel  movea  tliat  he 
should  be  compelled  by  Rule  of  Court  to  appoint  a  Lessee  who  might  be  responsible  for 
the  Costs,  if  the  Plaintiff  was  nonsuited,  or  a  Verdict  found  for  the  Defendant  The 
Lessor  is  an  Infant,  and  cannot  bind  himself  in  common  Rule  ;  it  is  reasonable  therefore 
he  should  nominate  such  a  Lessee  as  can.  In  the  Case  of  Noke  and  Windham.  PoscA. 
12  Geo.  1,  the  Defendant  moved  for  a  Trial  at  Bar,  and  the  Lessor  of  the  PlaintiR,  being 
an  Infant,  should  appoint  such  a  Lessee  as  might  be  liable ;  and  the  Court  made  a  Rule 
ncoordingly.    In  an  Action  Qui  tarn  the  Court  will  stay  Proceedmgs  till  ii  appears  who 
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is  the  Prosecutor ;  and  cited  a  Case,  wherein  he  moved  to  have  Proceedings  stayed  till 
it  was  known  who  was  the  Prosecutor ;  and  it  being  alledged  that  the  Prosecutor  was 
in  Russia,  the  Court  made  a  Rule,  that  all  Proceedirujs  shouM  be  stat^  till  the  Prosecutor 
returned,  unless  he  should  find  a  substantial  Person  to  give  Security  for  Payment  of 
Gwts,  if  the  Defendant  had  a  Verdict. 

A.  Counsel  conf  :  In  Ejectment  an  Infant  may  make  a  Lease.  2Leon.217;  3  Keb. 
347.  And  if  Judiouent  eoes  against  the  Plaintift,  a  common  Rule,  which  is  always  given 
in  these  Cases,  wiU  bind  nim. 

L.  Just.  In  the  Case  of  Noke  and  Windham  the  Court  held,  that  the  Infant  should 
nominate  a  Lessee  who  should  be  responsible ;  and  by  Consent  of  both  Parties  the  Father 
of  the  Lessee  was  appointed.  And  in  the  principal  Case  the  [66]  Court  now  made  the 
same  Rule,  viz.  That  the  Infant  should  nominate  a  Lessee  who  might  be  responsible. 

Upon  the  Day  of  shewing  Cause  the  Infant  agreed  to  nominate  his  Mother  the 
Lessee,  who  entred  accordingly  into  the  common  Rule  to  pay  Costs,  <&c. 


18.— COWKLL  ver.  Wallke.   Pasch.  5  Geo.  II.  [1732].   B.  R. 

Vide  post. 

Motion  to  shew  Cause  why  an  Attachment  should  not  go. 

Mr.  M.  Counsel  moved  to  shew  Cause  why  an  Attachment  should  not  go  against 
the  Defendant  for  not  obeying  an  Aviard  which  had  been  a  Rule  of  Court.  And  his 
ObjecUon  was,  that  there  was  no  Affidavit  made  to  verify  a  Breach  of  the  Avxurd ;  in 
the  Case  of  the  King  and  Whiting,  the  Court  would  not  sufEer  the  Affirmation  of  a 
Qualxr  to  be  read  in  Court,  in  order  to  groimd  an  Attachment  upon  it.  To  this  it  was 
answered,  there  the  Foundation  of  the  Case  was  Criminal,  and  Quakers  are  precluded 
by  the  Act  to  give  Evidence  in  Criminal  Cases.  In  the  Case  of  one  Gasper,  an  Attach- 
ment was  grounded  upon  the  Affirmation  of  a  Quaker ;  Tide  7  cfe  8  W.  3,  c.  34.  Any 
Quaker,  who  shall  be  required  on  any  lawful  Occasion  to  take  an  Oath,  shall,  instead 
of  the  usual  Form,  be  permitted  to  make  his  solemn  Afhrmation. 

The  Court  seemed  to  be  of  this  Opinion.   But  the  Bide  was  enlarged. 


19.—MAINARD  versus  Harvey.   5  Geo.  II.  [1731-32].   B.  R. 

Vide  post,  Case  22. 

Scire  facias  to  revive  a  Judgment. 

Scire  Facias  to  revive  a  Judgment  \  Defendant  pleaded,  that  the  Plaintiff  had  already 
executed  a  Ca'  So*.  This  being  a  sham  Plea  to  prevmt  Execution,  the  Plaintiff  moved 
to  have  Oyer  of  the  Ca'  Sa\  and  cited  a  Case  in  Carth.  463.   Shew  Cause. 


20.— Davies  versus  Stokes.   5  Geo.  II.  [1731-32].   B.  R. 
Judgment  in  Ejectment ;  Defendant  brought  Error. 

Judgment  in  Ejectment ;  Defendant  brought  Error.  F.  Counsel  moved,  that  he 
might  enter  into  further  Recognizance ;  an  Affidavit  being  made  of  the  Value  of  the  Estate, 
and  likewise  that  he  might  find  other  Sureties,  he  himself  being  poor  and  insdvent. 

[67]  Mr.  P.  Counsel :  Defendant  must  enter  into  further  Recognizance ;  but  the 
Words  of  the  Act  are  express,  that  the  Writ  shall  be  allovxd  upon  his  ovm  Security ;  vide 
\^<&\T  Car.  2,  §  I,  3,  the  Words  are,  In  Writs  of  Error  to  he  brought  upon  any  Judginent 
in  Ejectment,  no  Execution  sltall  be  thereby  stayed,  unless  the  Plaintiff  in  Error  be  bound, 
A-c,  and  so  it  was  adjudged  Mich.  2  Geo.  1  [1728],  Barlace  versus  Balcer.  And  of  this 
Opinion  was  the  Court.  But  Mr.  P.  Counsel  desired  Time  to  ansioer  the  Affidavit,  a«  to 
the  Value  of  the  Estate  :  and  a  Rule  was  made  accordingly. 
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21.— Moore  versus  Isles.   G  Geo,  II.  [1731-32].   B.  B, 
Debt  upon  Bond  agauut  an  Heir,  who  pleadid  bifanoy  in  Bar. 

Actiou  of  Debt  upon  Bond  against  an  Heir,  who  pleaded  Infancy  in  Air,  and  that 

the  Pard  might  demur. 

Mr.  £.  Counsel  moved  to  set  aside  this  Plea,  because  it  was  not  verified  by  AffidavU. 
But  the  Court  denied  the  Motion,  and  said  an  Affidavit  was  not  necessary. 

22— Mainard  versus  Harvev.   5  Geo.  II.  [1731-32].   B.  B. 

Vide  ante.  Case  19. 

Rule  to  shew  Cause  why  Plaintiif  shouli  not  have  Oyer  of  a  Ca'  Sa^. 

BuU  to  shetD  Cause  why  the  Plaintiff  should  not  have  Oyer  of  a  Ca'  Sa',  which  mu 
^eaded  in  Bar  to  a  Sci'  Fac',  dc.  The  Court  now  discharged  this  Btdey  said  said,  the 
Plaintiff  might  plead  Nul  tiel  Record ;  the  Case  of  Theobald  versus  Long,  in  Oarthew's 
Rep.  453,  was  in  Abatement  only  ;  when  Defendant  pleads  in  Bar  a  Judgment  of  this 
Court,  he  must  give  the  Plaintiff  a  Note  of  tlie  BdU  and  of  the  Term^  dte.^  but  this  is  never 
done  upon  a  Capias  ad  Satisfaciendum. 

23.— Millet  versus  Finder  &  al*.   Pasch.  6  Geo.  II.  [1731-32].  B.  B. 
Scire  facias  against  Bail. 

ScV  Fac'  against  Bail ;  and  upon  the  Day  that  the  Process  was  returnable,  but  after 
the  Court  was  up,  they  offered  to  surrender  the  Principal ;  but  Plaintiff  refused  to  receim 
kimt  and  proceeded  upon  the  Sci'  Fac'.  Mr.  D.  Counsel  obtained  a  Rule,  to  shew  Cause 
why  the  Sci*  Fac'  should  not  be  set  aside  upon  Surrender  of  the  Principal. 

[68]  Mr.  S.  Counsel  insisted,  that  regularly  the  Prindpal  ought  to  be  surrendered 
upon  tiie  Beturn  of  the  Ca'  Sa\  but  through  the  Indulgence  of  the  Court,  the  Bail  had 
Time  given  them  Uf  bring  him  in  at  any  Time  before  the  Beturn  of  the  Scire  Facias,  and 
Jiad  so  far  indulged  them,  that  if  he  was  brought  in  upon  the  Betum-day  sedente  Cur', 
Uie  Court  would  receive  him  ;  but  if  the  Principal  died  before  that  Day,  it  waa  at  the 
Peril  of  the  Bail,  and  they  are  in  that  Case  chargeaUe,  It  was  objected,  that  the  Plaintiff 
had  not  given  the  Bail  four  Days  Notice  ;  but  it  was  answered,  that  if  the  Sci'  Fac'  lie 
in  the  Office  four  Days  before  the  Return,  it  is  sufficient  to  give  Notice  on  the  same  Day, 
and  so  it  hath  been  determined  upon  solemn  Argument. 

And  tlie  Rule  was  discharged  per  Cur' ;  for  the  Principal  muM  be  surrendered  before 
the  Court  is  up. 

24.— Forrest  ver.  Bennett.  Pasch.  5  Geo.  11.  [1732].   B.  R. 

Motion  for  Costs  for  an  irregular  Countermand. 

Action  Qui  torn,  <&c.,  Mr.  W.  Counsel  moved  for  Costs  for  an  Irregular  Counter- 
mand  in  a'  popular  Action,  and  insisted,  that  two  Days  was  not  sufficient  in  this  Case, 
it  being  distinguished  from  the  common  Case  by  the  Statute.  Vide  18  Kl.  Shew  Cause. 
Note  :  The  Bule  was  made  absolute  without  sKewing  Cause. 

25.— Lord  Cadogan  versus  CoTES.  Pasch.  5  Geo.  II.  [1732].  B.  R. 

Ejectment. — ^Affidavit  upon  Honour  refused. 

Ejectment,  upon  Condition  of  Re-entry  for  Non-payment  of  Rent.  Judgmmt  being 
now  moved,  for  against  the  casual  Ejector,  it  was  objected,  Uiat  the  late  Act  of  Parliament 
reimires  Affidavits  to  be  made  that  Rent  was  in  Arrear.  His  Lordship  insisted  (b^og 
a  Peer),  an  AffldavU  upon  Honour  ought  to  be  taken ;  but  afterwaras  submitted  to 
make  it  upon  Oath,  salvo  semper  PrivHegio.  Lord  Conninge^y's  Case  was  mnembered. 
where  AEBdavit  upon  Honour  was  refused  by  Uie  Court  m  Lord  Chief  Justice  Prat's 
Time. 
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[69]  Tern.  Trin.  5  Geo.  11.  1732.  B.  R. 


26.— The  King  versus  LowiSLD. 


Rule  to  pay  Costs  for  not  going  on  to  Trial  upon  an  Indictment,  t&c. 

A  Rule  was  made  for  the  Defendant  to  pay  Costs  for  not  going  on  to  Trial  upon  an 
Indictment,  &c.  Upon  shewing  Cause  the  Case  appeared  to  be  tbis :  The  Defendant, 
upon  Application  to  the  Court,  obtained  a  Rule  for  a  special  Jury,  and  brought  down 
the  Record  in  order  to  proceed  to  Trial,  but  eleven  of  the  special  Jury  only  appeared  ; 
the  Defendant  had  lUeewise  obtained  a  Warrant  from  the  AUomey-Gmeral  for  a  Tales, 
fronds  there  should  he  defectus  Juiatorum,  which  he  produced  in  Court,  bvi  did  not 
■pray^  a  Tales ;  and  it  was  under  these  Circumstances  that  the  Ctats  were  mooed  for 
agamst  him. 

Mr.  F.  Counsel :  There  appears  no  Foundation  for  the  Motion,  the  Defendant 
hath  done  every  Thing  that  was  Incumbent  for  him  to  do ;  he  hath  brought  down 
the  Record,  and  produced  in  Court  the  Warrant  for  a  Tales  ;  if  the  Prosecutor  was 
Tilling  to  go  to  Trial,  why  did  not  he  move  for  a  Tales  %  The  Court  never  grant  a 
Tales  ex  officio,  notwithstanding  there  is  a  Warrant,  if  there  was  a  Necessity  for  a  Trial, 
it  is  as  incumbent  upon  the  Prosecutor  equally  with  the  Defendant  to  pray  a  Tales ; 
the  Warrant  was  produced,  and  he  might  have  had  the  benefit  of  it ;  but  the  Truth 
IB,  both  Parties  reused. 

The  Court  said  it  toas  the  Plaintiff's  own  Fault  he  did  not  proceed  to  TH/U,  and  so 
discharged  the  Rule. 

27.— DoYLBY  versus  Danibl.   Trin.  5  Geo.  11.  [1732].   B.  R. 
Action  m  AssumpsU^  Venue  laid  in  Norfo^,  Rule  to  change  the  Venue  to  Essex^  dhc. 

Action  in  Assumpsit  for  Business  done  as  an  Attorney,  and  the  Venue  laid  in  Nor- 
folk. A  Rule  was  made  to  change  the  Venue  to  Essex.  S.  Counsel  moved  to  dischai^e 
this  Rule,  and  to  change  the  Venue  to  Middlesex  or  London,  upon  Affidavit  that  this 
was  for  Business  done  as  Agent  to  an  Attorney,  and  that  most  of  this  Business  was 
performed  in  London  or  MiJdlesex ;  and  undertook  to  give  material  Evidence  in  which 
ever  of  these  Places  the  Venus  should  be  changed. 

[70]  Cur' :  The  proper  Motion  wUl  be  for  the  Plaintiff  to  amend  his  Declaration 
upon  Payment  of  Costs,  and  ^len  he  may  lay  his  Venue  as  he  pleases.  And  a  EtUe  was 
mde  accordingly. 


Action  by  Administrator  discontinued,  who  afterwards  brought  a  ftwh  Action,  <£c. 

Action  tcOfS  brought  by  an  Administrator,  who  afterwards  discontinued  his  Action 
vithottt  payment  of  Costs^  by  Leave  of  the  Court ;  the  Administrator  afterwards  brought 
a  fresh  ActioOt  which  was  grounded  upon  the  same  Cause  of  Action.  And  now  Mr.  S. 
Counsel  moved  to  stay  Proceedings  tn  the  second  Action,  tiU  the  Administrator  had 
faid  the  Costs  of  the  first.  If  the  Court  will  put  no  Restraint  upon  Executors  and 
Administrators  in  Afiairs  of  this  Nature,  it  gives  them  a  great  Latitude  of  being 
vexatious ;  they  may  discontinue  Action  upon  Action,  and  yet  the  Party  is  without 
Remedy  or  Redress.  But  the  Court  refused  the  Motion,  and  said  they  loould  put  no 
Term  upon  Executors  or  Administrators ;  if  they  are  Tumsuited,  or  a  Verdict  goes 
a^inst  mem,  they  pay  no  Crnts. 

29.— CowELL  ver.  Waller.    Trin.  5  Geo.  IL  [1732J.   B,  R. 
Vide  ante,  Case  18. 

Award.  Motion  to  shew  Cause  why  an  Attachc^ent  should  not  go  against  the 
Defendant  for  not  performing  an  Award. 

M.  Counsel  m,oved  to  shew  Cause  tohy  an  Attachment  should  not  go  against  the  De- 
f endant  for  not  performing  an  Award  which  had  been  made  a  Rtde  of  Court.  The  Parties 


28.— BiKD  ver.  Smith.   Trin.  5  Geo.  IL  [1732].   B.  R. 


496 


PERRY  V.  PERRY 


W.  EEL  71, 


entered  into  Bonds  of  Arbitration  to  submit  all  ControTBisies  to  Arbitraton,  who  had 
Time  give  than  till  the  I7th  of  January  to  make  an  Award,  and  if  they  could  not  agree 
to  determine  Matters  by  that  Time,  tnoi  a  Power  to  chuse  an  Umpre,  who  was  to 
m^e  his  Umpirage  on  or  before  the  21  i'e&r.  On  2^0  14  Jan.  which  was  before  the 
Determination  of  the  Power  of  Arbitration  by  Process  of  Time,  they  chose  an  Umpire, 
who  likewise  made  bis  Umpirage  before  the  17  Jan.  which  was  the  Time  limited  for 
the  Arbitrators  to  make  the  Avnrd  in.  The  chief  Objection  to  the  Award  it  self  was, 
that  altho'  the  Arbitrators  might  cliuse  an  Umpire  before  of  January,  yet  that 
Umpire  could  not  make  an  Umpirage  before  that  Time ;  because  tfie  Chusing  the  U mpire 
did  not  absoltttely  determine  their  Authority,  but  tlie^  had  still  a  Power  left  in  them 
to  make  an  Avxu^d ;  so  that  here  are  two  concurring  Jurisdictions  existing  at  the 
same  Time,  which  isabsurd ;  and  it  was  adjudged  in  1  Levinz,  302,  Donovan  ver-[71]-Bua 
MascaUy  and  in  Raym.  20G,  that  the  Umpirage  is  in  this  Case  void  ;  for  tho*  the  Arbi- 
trators may  chuse  an  Umpire  at  any  Tmie  during  the  Continuance  of  their  Power, 
yi^  the  Umpire  cannot  act  till  the  Arbitrator's  Time  is  enired  ;  he  likewise  cited  the 
Case  of  Beyiudds  versus  Gray,  I  Salk.  70.  where  it  is  held  by  Hdt,  G.  J.,  that  if  the 
Arbitrators  chuse  an  Umpire  before  the  Time  allowed  for  their  Award  be  expired, 
it  is  ipso  facto  void,  tho'  tliey  absolutely  resolve  to  make  no  Award  themselves. 

Counsel  on  the  same  Side  objected,  that  an  Attachment  ought  not  to  go ;  because 
it  does  not  appear  by  Affidavit  wlien  tlie  Umpirage  was  executed  ;  it  is  only  alledged 
he  made  an  Umpirage  on  such  a  Day,  and  that  the  same  was  signed,  sealed,  and  de- 
livered, but  it  does  not  appear  when  ;  so  that  it  is  probable  that  it  might  be  executed 
after  the  Time  limited  by  the  Submission,  and  antedated  to  bring  it  within  the  Time, 
and  maJce  the  Award  good  ;  and  therefore  in  the  Case  of  an  Attachment  it  is  necessary 
to  verify  by  Affidavit,  that  the  Aicard  was  made  within  the  Time,  arul  executed  likewise  ; 
and  of  this  Opinion  was  the  whole  Court.    But  as  to  the  Validity  of  the  Umpirage  itself, 

Raymond,  C.  J.,  said,  he  thou|;ht  that  it  was  well  enough ;  for  altho*  the  Arbi- 
trators did  chuse  an  Umpire,  who  likewise  made  an  Umpirage  before  the  lime  allowed 
for  the  Award  was  expired,  yet  he  held  tfie  Umpirage  good,  because  the  Arbitrators 
had  determined  tfieir  Power  by  chusing  an  U mpire ;  and  so  is  A/ ilchell  and  Harrises 
Case,  1  Salk.  71  ;  Tfio.  Jones,  167  ;  1  Roll.  Abr.  202.  Here  are  in  this  Case  two  dis- 
tinct Powers  given  to  the  Arbitrators,  viz.  either  to  make  an  Award  on  or  before  the 
nth  of  January,  or  to  chuse  an  Umpire ;  and  therefore,  when  the  Arbitrators  have 
once  chosen  an  Umpire,  that  is  an  Execution  of  their  Power,  and  determines  their 
Authority ;  and  of  this  Opinion  were  Page  and  Probyn,  Justices ;  but  they  gave  no 
absolute  Opinion  in  this  Point,  because  the  Bule  was  discharged  for  the  Defect  in  the 
Affidavit. 

30.— Perry  versus  Perry.   Trin.  5  Geo.  II  [1732].   B.  R. 
Action  for  Words.   Special  Damages  laid. 

Action  for  Words  which  were  in  ifiemselves  actionable,  and  spi^cial  Damages  laid 
in  the  Declaration ;  upon  Not  guilty  pleaded,  and  Verdict  for  the  Plaintifi,  and  os. 
Damages,  Mr.  Serjeant  B.  moved  for  Costs  de  incremento,  because  special  Damages 
are  laid  in  the  Declaiation,  and  so  the  Statute  does  not  extend  to  this  Case.  In  the  Case  of 
PhiUip{72]  vemusSmith,  Trin.  11  Geo.  1  [1725],  Action  was  brought  against  Deffflidant 
for  c^ieakine  scandalous  Words  of  the  Plaintiff,  and  charging  him  and  others  with 
ste^mg  his  Cocks  and  Hens,  and  spatial  Damages  were  likewise  laid  in  tfte  Dedaralion  ; 
a  Verdict  was  found  for  the  Plaintiff,  and  notwithstanding  the  Damages  were  under 
40;.  yet  the  Court  awarded  Costs  de  incremento. 

Cur' :  The  Words,  as  they  are  laid  in  the  Declaration  in  this  Case  are  in  tliem- 
selves  actionable,  and  the  special  Damages  are  only  Matter  of  Aggravation.  It  is 
alledged  in  this  Case,  that  the  Defendant  spoke  such  and  such  Words,  per  quod  the 
Plaintiff  lost  his  Customers ;  the  special  Damages,  as  they  are  here  alledged,  are  not 
actionable ;  for  an  Action  will  not  lie  for  losing  a  Man  his  Custom ;  and  therefore 
the  Dionages  must  be  given  in  the  Case  upon  the  "Words  themselves.  In  the  Case  of 
Phillips  and  Smith  there  were  two  distinct  Causes  of  Action,  and  the  special  Damages 
were  as  well  actionable  as  Oie  Words,  and  tliat  was  the  Reason  that  full  Costs  were  given 
in  that  Case.  Vide  1  Salk.  20G,  Brown  and  Gibbons.  Action  for  slanderous  Wotds 
spoken  by  his  Wife,  ri2.  that  she  was  a  Whore,  per  quotl  he  lost  such  and  such  Customers  ; 
\  erdict  for  the  Plaintiff,  and  Damages  under  AOs.,  and  the  Question  was,  whetlier  the 
llaintiff  could  have  full  Costs,  notwithatauding  21  Jac.  1,  c'  16.   Et  per  Cur' :  The 
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PlaintifE  shall  have  ]iis  full  Costs  ;  for  it  is  not  the  Words  but  the  special  Damages  which 
is  the  Cause  of  Action  ;  so  held  Cro.  Car.  HO,  Law  and  Harwoodt  Pasdi.  6  Geo.  % 
Boberts  versua  HctiywtUt  gued  videos  ante.  Case  15. 


31.— HuTCHiNS  versus  Molting.   Trin.  5  Geo.  II.  [1732].   B.  R. 

Action  of  false  Imprisonment ;  Defendant  prayed  Leave  to  plead  double. 

An  Action  of  false  Imprisonment.  Defendant  prayed  Leave  to  plead  double, 
m.  Nt^  guilty ;  and  a  Warrant  under  the  Hand  and  Seal  of  a  Justice  of  Peace  in 
America,  who  committed  him  for  a  Misdemeanor.  It  was  objected,  that  these  Pleus 
were  contradictory ;  but  the  Court  over-ruled  the  Objection ;  and  said,  in  Replevin 
ihe  Defendcmt  may  plead  in  Avowry  and  Kon  Capit ;  and  so  granted  the  Motion. 

[73]  32.— HoARE  versus  Gates.    Trin.  5  Geo.  II.  [1732]i   B.  R. 

Vide  postea,  Hill.  7  Geo.  II.  [1734]. 

Non  assumpsit  pleaded, 

Assumpsit.  Defendant  pleaded  non  Assumpsit,  and  non  Assumpsit  infra  sex 
annos.  Plaintiff  replira,  that  in  such  a  Term  he  took  out  a  Bill  of  M iddlesex,  and  then 
avers,  quod  causa  actionis  accrevit  infra  sex  annos  ante  prosecutionem  Billce  prtsdict'. 
The  Defendant  rejoins,  and  says,  that  the  Bill  of  Middlesex  was  taken  out  post  clausum 
Termini ;  and  altho'  Bills  that  issue  out  in  the  Vacation  are  entred  as  of  the  Term 
preceding,  yet  i/n  rei  veritate  the  Bill  of  Middlesex  issued  out  post  clausum  Termini, 
.viz.  on  such  a  Day,  and  concludes  quod  cavaa  actionis  non  accrevit,  <&c.  To  this  the 
Pbintifi  demurred ;  and  on  Demurrer  the  single  Question  was,  whether  this  is  a  good 
Averments 

Mr.  D.  Counsel  insisted,  that  the  Party  is  estopped  to  aver,  that  the  Bill  of  Middlesex 
issued  at  any  other  Time  than  that  on  which  it  was  entred ;  and  cited  1  Lutw.  333, 
331,  Aldicorth  versm  Hutchinson.  1  Sid.  271,  Baily  versus  Sunning.  A  Fi'  Fa' 
w&a  sued  out  Teste  4  Junii  ;  6  Junii  he  to  whom  the  Goods  belonged  became  a  Bank- 
rupt, and  the  Jury  moreover  found,  that  the  said  Writ  of  Fi'  Fa  was  made  out  the 
11  Junii,  and  executed  the  14th.  All  this  Matter  being  returned  upon  a  special  Order, 
the  Question  was,  whether  the  Goods  were  liable  to  the  Execution  from  the  Teste, 
or  from  the  Time  that  theft'  Fa'  was  actually  sued  out ;  and  the  Court  was  of  Opinion, 
that  the  Goods  were  liable  from  the  Time  of  the  Teste  of  the  Fi'  Fa' ;  and  that  from 
thence  it  shall  be  said  emanatio  Brevis,  and  altho'  in  Pact  it  did  issue  at  another  Time. 

Mr.  D.  Counsel  conV  :  There  is  a  Difference  between  a  Bill  of  Middles^  or  Latitat, 
aod  any  other  Writ,  for  that  a  Bill  of  Middlesex  or  Latitat  may  be  sued  out  before  the 
Caue  of  Action ;  and  it  hath  been  so  held  not  only  upon  Motion,  but  upon  special 
Demurrer.  Cro.  Eliz.  SGl,  and  such  an  Averment  is  not  inconsistent  with  the  Course 
of  Proceedings.  Cro.  Eliz.  264;  1  Eol.  Abr.  538;  2  Keb.  173,  198;  3  Keh  212. 
What  is  dona  in  Vacation  is  supposed  to  be  done  in  the  preceding  Term.  But  the  Ques- 
tioa  is,  whether  the  Supposition  is  so  strong  that  it  will  admit  of  no  Averment  to  the 
0(Mitrary.    The  Court  gave  no  Judgment,  but  adjourned  it  to  a  second  Argument. 


[74]  In  the  Common  Pleas. 

33.— Kemish  versus  Bbtson.    Trin.  5  Geo.  II.  [1732]« 

Mutual  Debts  in  Evidence  must  be  of  the  same  Degree,  <£c. 

Resolved  per  totam  Our' :  Where  the  Party  wiil  take  the  Benefit  of  2  Geo.  2,  c.  22, 
%  pleading  in  Bar,  or  giving  mutual  Debts  in  Evidence,  &c.,  tliey  must  be  Debts  of  the 
tame  Nature  and  Degree,  oUierwise  in  tike  Case  of  an  Executor  it  might  work  a  Devastavit. 
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34._Tbaversb  «r.  Wood.   Tnn.  5  Geo.  II.  [1732].  B.  B. 

Error. 

Where  a  Writ  of  Error  is  brought,  and  Rtde  is  made  to  assign  Errors,  if  Notice 
is  hung  up  in  the  Office,  and  Plaintiff  in  Error  does  not  assign  Error,  Defendant  may 
come  and  pray  a  second  Rule,  and  if  the  Plaintiffdoes  not  then  assign  Error,  he  shaU 
be  nonprossed ;  and  so  it  was  agreed  ujxm  Mr.  Ws  Motion,  tohidi  was  upon  a  Writ 
of  Error  out  of  Ireland,  an  Affidavit  bemg  made  that  the  Defendant  did  not  know  wAo 
teas  Attorney  in  the  Cause,  arid  that  the  first  Rule  was  hung  up  in  the  Office,  unless  the 
Plaintiff  assign  Error  in  a  Week's  Time. 


35.— TwiSLBTON  ver.  Duell.   Trin.  5  Oeo.  II.  [1732].   B.  B. 

Bule  to  quash  a  Scire  facias  because  there  was  not  fifteen  Days  between  the  Teste  and 

Return. 

Rule  to  quash  a  Scire  Facias,  because  there  were  not  fifteen  Days  between  the  Teste 
and  Return.  Mr.  A.  Counsel  moved  to  discharge  the  Rule,  and  relied  upon  the  16 
Car.  1,  c.  6,  §.  1,  7,  that  the  Return  is  aided  by  the  Statute,  which  expresly  provides, 
that  the  Return  shall  be  good  notvnthstanding  there  be  not  fifteen  Days  between  the 
Quarto  die  and  the  Return.  And  Mr.  T.  and  Mr.  D.  Counsel  said,  that  so  it  was  objected 
in  two  Cases  in  which  they  were  Counsel ;  and  th«:efore  the  Court  discharged  the 
Rule. 

Raymond  C.  J.  took  Notice,  that  there  was  a  Mistake  in  the  Act,  and  that  the  Betum- 
dajf,  i^ich  is  there  called  Grastino  Ascensionis  Dom\  should  have  been,  Crastino  Trini- 
tatis. 

[75]  36.— Talland  ver.  Warren.   Trin.  5  Geo.  II.  [1732].   B.  R. 
Action  of  Debt ;  Defendant  pleads  Payment. 

Action  of  Debt  upon  Bond  payable  11  June.  Defendant  pleads  Payment  upon  the 
10th,  upon  which  Issue  was  jomed,  and  Verdict  for  the  Plaintiff. 

H.  Counsel  moved  in  Arrest  of  J  udgment,  that  this  was  a  bad  Issue  notwitlistiinding 
it  was  found  for  the  Plaintiff,  for  it  may  be  true,  that  he  did  not  pay  it  on  the  lOf/t,  and 
yet  the  Money  might  be  paid  upon  the  Wth.   Vide  Cro.  Jac.  434,  Holms  and  Brocket. 

R.  Counsel  cont'  :  The  Issue  is,  that  the  Money  was  paid  ante  diem  esA^Uionis 
Bilke,  scil.  on  the  11th  of  June,  if  the  scU.  be  rejected  the  Issue  is  good  after  Verdict ; 
and  of  this  Opinion  was  the  Court,  being  aided  by  the  Statute  i<&6  Anne^  c.  16,  which 
enacts,  thai  Payment  ante  diem  shall  be  deemed  Payment  ad  diem. 


37.— Oldham  versus  Lack.   Trim.  5  Geo.  11.  [1732].   B.  B. 

Assault  and  Battery.   Defendant  pleaded  he  lived  in  the  County  Palatine  of  Chester. 

Action  of  Assault  and  Battery.  Defendant  pleaded,  that  he  lived  in  the  County 
Palatine  of  Chester,  which  he  pleaded  to  the  Jurisdiction  of  this  Court ;  and  it  was 
now  moved  to  set  ande  this  Plea  for  Want  of  an  Affidavit  to  verify,  dbc.  It  appeared 
only  to  be  the  Mistake  of  the  Attorney's  Clerk,  who  had  an  Affidavit  but  did  not  annex 
it  to  the  Plea,  and  Mr.  P.  Counsel  insisted,  that  a  subsequent  Affidamt  might  sup^y 
this  Defect ;  and  cited  the  Case  of  Solennes  versus  Duvan,  Mick.  1  Geo.  2.  Action 
against  a  Woman  who  pleaded  Coverture ;  Plaintiff  moved  to  set  aside  this  Plea  for 
Want  of  an  Affidavit ;  Defendant  came  afterwards  and  produced  an  Affidavit,  that 
in  a  Letter  of  Attorney  then  in  the  Hands  of  the  Plaintiff's  Attorney,  one  B.  was 
mentioned  as  Husband  to  the  Defendant ;  and  this  Affidavit  was  allowed,  and  the 
Plea  held  good ;  but  the  Reason  was,  because  it  appeared  from  the  Plaintiff's  own 
Oonfession,  that  the  Defendant  was  under  Coverture,  and  so  no  Oerasion  for  Defendant 
to  verify  it  by  Affidavit ;  but  otherwise  an  Affidavit  had  been  necessary,  and  so  if  it 
in  the  present  Case  ;  and  therefore  the  Plea  was  set  aside. 
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[76]  38.— The  King  versus  Frankun,   Term.  Sill.  5  Geo.  II,  1731.   B.  B. 

Vide  poet,  Case  39,  40< 
Information  for  publishing  a  Libel. 

Franklin  vxu  convicted  upon  an  Information  for  ptdtlishmgl  a  Libel  against 
the  Govemmmt ;  and  now  Mr.  B.  Counsel  moved  that  t^e  Prosecutor  should  bring 
in  the  Postea,  imd  that  the  Jury  Process,  might  be  fled  ;  and  said  such  a  Motion 
was  granted  in  the  £"171^  and  War<2,  and  also  in  the  Case  of  the  King  and  Wright. 

It  was  objected  by  the  Court,  upon  the  Information  of  Mr.  M. ,  that  this  was  contrary 
lo  the  Practice  of  the  Court  in  these  Gases,  to  hasten  and  oblige  the  Crown  to  bring 
in  the  Postea  upon  Motion  ;  and  that  the  Defendtrnt  could  not  move  in  Arrest  of  J udg- 
merUtiU  the  Prosecutor  had  brought  in  the  Vostea. and  giwn  a  Eule,&c.,to  the  Defendant. 

Mr.  B.  Counsel :  There  seems  to  me  no  Reason  for  such  a  Practice  :  In  all  Cases 
relating  to  the  Revenue,  Assise,  dc,  when  the  Crown  is  Prosecutor  the  Defendant 
upcsi  Motion  hath  a  Rule  of  Course  to  bring  in  the  Postea  ;  the  same  Reason  in  this 
Gase,  and  stronger,  for  should  the  Prosecutor  refuse  to  bring  in  the  Postea,  which  per- 
haps may  never  be  brought  in  at  all,  and  so  the  Party  be  without  Bemedy.  Rule  per 
Cw\  nisi.  .  _  -  - 

At  another  Day  Mr.  Attorney  General  came  and  shewed  Cause ;  and  alledeed, 
that  this  Motion  was  contrary  to  Piaotioe ;  that  there  never  was  one  Instance  uiat 
the  Postea  was  ever  filed  in  these  Cases,  but  that  it  always  remained  in  the  Hands  of 
the  Clerk  in  Court ;  and  that  when  it  is  brought  into  Court  the  Distringas  is  always 
annexed  to  it,  and  brought  in  along  with  it.  The  Defendant,  if  he  pleases,  may  move 
to  have  the  Postea  brought  in,  which  is  the  common  Motion  in  these  Gases  in  order  to 
move  in  Arrest  of  Jud^ent.  It  is  impossible  the  Bistri/ngas  should  be  filed,  there 
being  no  File  for  that  Purpose  in  the  Crown-Offke  ;  it  is  always  annexed  to  the  Postea, 
a,i\d  cannot  be  separated  from,  it  upon  Motion.  As  to  the  Venire  he  said,  that  was  filed 
before  the  Motion  was  made,  and  if  the  Defendant  had  any  Objection  to  that,  it  was 
open  to  his  Inspection. 

Mr.  B.  and  Mr.  F.  Gounsel  conC  :  //  the  Postea  and  Distringas  are  brought  into 
Court  a  vnU  amswer  our  Purpose.  Aluio'  the  Distringas  is  annexed  to  the  Postea 
upon  the  Return,  and  is  brought  into  Court  along  with  it,  yet  it  is  always  [77]  Bent 
back  again  to  be  filed  ;  for  it  is  no  Part  of  the  Record,  nor  is  it  entred  upon  thd  Plea. 

Cur' ;  The  Distringas  cannot  be  filed,  there  is  no  File  in  the  Office  for  that  Purpose  ; 
the  Defendant  after  Conviction  may  come  at  any  Time  within  the  four  first  Days  of 
Ihe  Term,  and  upon  Motion  oblige  the  Clerk  in  Court  to  attend  and  bring  in  the  Postea, 
he  is  intitled  to  it  cf;  jure ;  and  this  is  the  constant  Practice  in  these  Cases ;  and  so 
made  a  Rule,  that  the  Postea  and  Distringas  should  be  brought  into  Court,  and  the 
Venire  filed. 


39.*— King  versus  Fhankun.  Hill.  6  Geo.  II.  [1732].  B.  R. 
Vide  ante,  Case  38. 

Franidin  being  convicted  upon  an  Information  for  publishing  a  Libel,  his  Counsel 
moved  to  set  aside  the  Verdict,  the  Trial  being  by  a  Jury  who  had  no  Authority  ;  ar\d 
(Ejected,  that  a  Rule  being  made  in  B.  R.  for  a  special  Jury  for  the  Trial,  &c.,  the  Sittings 
after  Trinity  Term  expresly,  and  he,  being  then  not  tried,  could  not  afterwards  be  tried 
hy  the  same  Rule  the  Sittings  after  Michaelmas  Term,  but  tlutt  a  new  Rule  should  have 
heen  made  by  the  Court,  &c.,  and  compared  it  to  the  Case  of  Layer,  who,  upon  Motion 
to  the  Court  to  appoint  a  Day  for  Execution,  a  Rule  was  obtamed,  but  at  the  Day  of 
Executim  was  suspended  by  his  Majesty.  The  subsequent  Term  new  AppUcation 
was  made  to  the  Court,  and  a  second  Day  appointed,  but  his  Majesty  was  then  pleased 
to  grant  a  further  Reprieve,  which  occasioned  a  fresh  Application,  t&c.  The  same 
Reason  for  a  new  Rule  in  this  Case ;  for  the  old  Rule  being  special,  and  restrained 
to  a  particular  Time  by  express  Words,  viz.  At  the  Sittings  after  Trinity  Term,  the 
Rule  must  expire  with  the  Time,  and  therefore  necessary  to  have  a  fresh  Rule.  It 
was  further  argued  that  this  is  the  constant  Practice  in  the  Common  Pleas,  and  that 
new  Rules  are  always  granted  in  Cases  of  this  Nature ;  but  what  was  chiefly  relied 
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Upon  was  the  Statute  of  3  Geo.  2,  for  Regulation  of  Juries,  which  now  inforced  tAie 
Practice,  and  made  it  absolutely  necessary  to  hare  a  fresh  Rule.  Vide  the  Statute. 
To  these  Objections  the  King's  Counsel  made  three  Answers. 
Ist,  That  the  Objectim  vxu  made  out  of  Time  ;  3dly,  Before  the  late  A  ct  of  Parlia- 
ment there  would  have  been  no  Weight  in  the  Objection ;  and  3dly,  the  late  Act  of  Parlia- 
ment does  not  extend  to  the  Croton,  and  so  the  Crovm  is  not  bound  or  precluded  by  it. 
As  to  the  \st  it  was  insisted,  that  [78]  t'he  Defendant  was  now  too  late  to  make  any 
Ohallenge  to  the  Array,  for  after  a  Challenge  to  the  Poll,  the  Party  is  precluded  to  his 
Challenge  of  the  Array ;  and  so  it  is  held  in  1  Inst.  158,  and  laid  down  there  as  a  Maxim, 
that  after  Challenge  to  the  Poll,  there  can  be  no  Challenge  to  the  Array  ;  there  is  no 
Precedent  to  impeach  this  Maxim  ;  the  Defendant  in  this  Case  falls  within  this  Rule ; 
he  made  his  Challenge  to  Poll ;  and  Captoin  Wingfield  was  struck  ofi  the  Panel,  and 
a  Tales  sworn  in  his  Place ;  ami  so  the  Defendant  is  now  too  late  to  make  Objections 
to  the  Array  :  Suppose  a  Rule  is  made  for  a  special  Jury,  and  the  Parties  proceed 
to  Trial  before  a  common  Jury,  the  Verdict  afterwards  shall  not  be  impeached ;  for 
the  Defendant  must  either  make  Challenge  to  the  Array,  or  let  Judgment  go  by  De- 
fault ;  but  if  he  appears,  and  a  Defence  is  made,  he  is  by  that  precluded  to  make  any 
Objection  to  the  Jury  afterwards ;  andso  itvaa  adjudged  13  W.  3  [1701-02].  Anony- 
mus  Case,  in  an  Action  for  Words. 

2dlj/,  It  was  said,  that  before  the  late  Act  of  Parliament  this  Objection  could  be 
of  no  Weight ;  for  before  that  Act  the  Authority  of  special  Juries  did  not  arise  from 
the  Rule  of  Court ;  for  the  Purpose  of  the  Rule  is  only  to  have  a  fair  Jury ;  and  after 
that  is  once  struck,  the  Rule  htUih  had  its  EfEeci,  and  then  the  Authority  of  the  Jury 
arises  from  the  King's  Writ ;  for  a  Jury  cannot  be  returned  upon  a  Rule  of  Court, 
but  upon  the  Distringas  and  Venire  issuing  to  the  Sheriff  for  that  Purpose ;  that 
Part  of  the  Rule,  whicn  limits  the  Trial  to  a  particular  Time,  can  be  of  no  Force ;  for 
after  the  Parties  have  been  before  the  Master,  and  a  fair  and  impartial  Jury  is  struck, 
that  Jury  is  under  the  same  Circumstances,  and  their  Authority  of  the  same  Nature 
with  all  common  Juries  :  Suppose  this  Rule  had  been  limited  to  the  first  Sittings 
in  Term,  if  the  Cause  be  not  then  brought  to  Trial,  would  there  he  Occasion  for  a  new 
Rule  to  try  it  at  the  second  Sittings  "i  it  would  be  absurd  to  imagine  it  1  the  same 
Reason  when  the  Rule  is  for  Trial  after  Term.    In  these  Cases  a  new  Jury  is  never 
struck,  nor  does  a  new  Venire  issue  for  that  Purpose,  Alias  Distringas  issues  out ; 
and  the  Continuance  is  entred  upon  that ;  so  the  Trial  is  upon  the  old  Venire,  and 
by  the  old  Jury ;  pari  roHone,  when  a  Rule  is  made  for  a  special  Jury,  and  a  Juiy 
is  struck  accordingIy>  tho'  the  Trial  be  not  precisely  at  the  Time  limited  by  the  Rule, 
yet  the  Authority  of  the  Jury  is  continued  upon  the  Alias  Distringas ;  and  yet  there 
IS  the  same  Reason  for  a  new  Jury  as  for  a  new  Rule.    It  is  impossible  to  have  a  Venin 
de  novo  in  this  Case ;  for  the  Statute  7  &  8  W.  3,  which  gives  the  new  Venire,  does  not 
extend  to  the  Crown ;  and  it  is  adjudged  in  2  Vent.  173,  that  a  new  Venire  is  Error ; 
a  fortiori  if  there  [79]  cannot  be  a  Venire  de  novo,  there  cannot  be  a  Rule  de  Tioto ; 
for  the  Court  cannot  make  a  Rule  to  have  that  particular  Jury  returned ;  for  that 
would  be  in  Eflect  for  the  Court  to  strike  the  Jury  ;  and  tho'  it  is  said  to  be  the  Practice 
of  the  Common  Pleas,  yet  the  Practice  of  our  Court  is  not  the  Practice  of  another. 
But  admitting  this  to  be  the  Practice  of  the  Common  Pleas,  yet  the  King  is  not  in- 
cluded within  that  Practice,  for  it  extends  only  to  Civil  Cases.   And  when  the  general 
Words  of  an  Act  of  Parliament  do  not  extend  to  the  Crown,  the  general  Practice  of 
a  Court  shall  not  t  There  are  no  negative  Words  in  this  Rule ;  and  tho'  the  Time 
is  strictly  limited  to  the  Sittings  after  Term,  yet  it  cannot  negatively  be  inferred  from 
thence,  that  a  Trial  subsequent  to  that  Time  will  be  erroneous  ;  and  when  no  Incon- 
venience can  arise  to  the  Party  by  extending  the  old  Rule  to  a  further  Day,  there  can 
be  no  necessity  for  any  fresh  Application  to  the  Court  for  a  new  one.    Jn  all  Cases 
upon  Trials  at  Bar,  where  a  Time  certain  is  limited  for  the  Trial,  if  at  the  Day  there 
is  a  Defectus  Juratorum,  upon  which  the  Trial  is  adjourned ;  yet  there  is  never  Appli- 
cation made  to  the  Court  for  a  new  Tiial  at  Bar  de  novo,  but  a  Decern  Tales  is  awarded, 
and  the  Trial  is  had  upon  the  old  Rule ;  and  yet  in  that  Case  the  Jury  is  struck  in  the 
same  Miuuier  as  it  is  here,  and  so  falls  within  the  same  Reason.   As  to  Layer's  Caee, 
where  Rules  lie  novo  are  gxanted  for  Execution,  that  Cace  makes  nothing  for  them  : 
for  there  the  Sluriff's  Authority  arises  altogether  from  the  Rule,  and  consequently  ex- 
pires with  it ;  but  in  this  Case  the  Authority  of  the  -Jury  takes  its  I'uuudatiou  from 
the  King's  Writ ;  and  so  long  as  the  Writ  continues  in  Force,  so  bng  the  Authority 
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of  the  Jury  remains.  There  would  therefore  have  been  no  Weight  in  this  Ohjection 
before  the  3  Geo.  2,  and  what  Alteration  that  will  make  in  the  present  Case  is  proper 
for  the  Consideration  of  the  Court ;  which  falls  under  the  third  Answer,  viz.  that  the 
Act  of  PiirUanient  does  not  extend  to  tlie  Crown,  and  so  the  Crown  is  not  bound  or 
precluded  by  it. 

All  Acts  of  Parliaiuent  that  are  made  for  the  Ease  of  Juries,  and  that  prescribe 
mrticular  Methods  for  the  Form  of  Proceeding  to  be  observed  between  Plaintiff  and 
Defendant,  unless  there  an  parttotdar  Words  to  extend  those  Acts  to  the  Croton,  the 
Crown  is  not  induded  teithin  the  gmsral  Words  ;  which  is  the  Beason  that  the  Stat. 
7  &  8  W.  3,  gives  a  new  Venire,  does  not  extend  to  the  Prosecutor  when  the  Crown 
is  concerned ;  and  yet  it  is  expresly  enacted  by  that  Statute,  that  if  any  Plaintiff 
or  Demandant  in  any  Cause  depending  in  any  of  the  Courts  at  Westviinster,  which 
shall  be  at  Issue,  shall  bring  or  sue  forth  any  Venire  facias,  etc.,  in  order  to  the  Trial 
[80]  of  such  Issue  at  the  Assises,  and  shall  not  then  proceed  to  Trial,  that  the  Plaintiff 
or  Demandant,  whenever  he  shall  think  fit  to  try  the  said  Issue,  shall  sue  forth  a  Venire 
de  novo  ;  here  the  Words  are  as  express  as  possible  ;  any  Plaintiff  or  Demandant  cannot ; 
yet  because  there  are  no  particular  Words  to  extend  it  to  the  Crown,  no  Venire  de 
novo  does  ever  issue  at  the  Suit  of  the  Crown.    By  29  Car.  2,  c.  3,  Writs  of  Execution 
shall  nM  birui  the  Property  of  the  Goods,  but  from  the  Time  the  Writ  is  delivered 
to  the  Sheriff ;  but  in  Execution  at  the  Suit  of  the  Crown,  their  Property  is  alioays 
boand  from  the  Teste  of  the  Writ.    In  the  Statute  of  Jeofails,  Revenue  Causes  are 
expresly  mentioned,  otherwise  the  Crown  had  not  been  included  within  those  Acts ; 
the  Statute  35  H.  8,  c.  6,  which  gives  a  Tales  de  CircuTnstantibus,  does  not  extend  to 
Juries  impanelled  to  try  Causes  between  the  King  and  Party  ;  and  therefore  by  the 
i  &  5  P.  (&  M.  c.  7,  the  Crovm  is  expresly  mentioned.    In  the  Case  of  the  King  and 
.'Meredith,  Trin.  \3  W.  3,  upon  an  Information  for  Perjury,  a  Venire  facias  issued 
forth  returnable  Tres  Trin.  the  then  Attorney  General  died,  and  Sir  Edward  Northey 
succeeded  him ;  the  Cause  did  not  come  on  to  Trial,  but  Continuances  were  entred 
upon  the  Distringas  for  a  Year ;  after  Verdict  it  was  objected,  that  no  Continuances 
were  entred  upon  the  Venire ;  and  yet  the  Court  adjudged  that  Jury  to  be  a  sufficient 
Jury.   In  the  Emhequer  tiiere  never  issues  a  Venire ;  aad  the  Beason  of  this  Practice 
is  obvious,  for  the  Stat.  7  c&  8  W.  3  (which  gives  the  new  Venire)  does  not  extend  to 
the  Crown ;  the  Act  of  3  Geo.  2  is  within  the  same  Reason  as  these  Cases.  There 
are  no  particular  Words  to  extend  it  to  the  Crown ;  and  it  is  impossible,  from  the 
Xeceasity  of  the  Thing,  that  the  Crown  should  be  included  by  it ;  for  unless  the  Crown 
should  nave  a  new  Venire,  as  hath  been  observed,  they  cannot  have  a  new  Rule  ;  and 
the  Grown  cannot  have  a  new  Venire,  because  the  Statute  which  gives  the  new  Venire 
does  not  extend  to  the  Crown ;  ergo,  &c.   But  admitting  the  Crown  to  be  included 
within  the  late  Act,  if  it  can  have  any  Effect  in  the  present  Case,  it  will  he  in  Favour 
of  the  Grown ;  for  by  the  express  Words  of  the  Act,  when  a  special  Jury  is  once  struck 
and  returned,  the  Cause  must  be  tried  by  that  Jury ;  the  Words  are,  '^hicK  first  Jury 
so  struck  as  aforesaid  shall  be  the  Jury  returned  for  the  Tried  of  the  said  Issue ;  admitt- 
ing therefore  this  Act  to  have  any  Weight  in  the  presen:/  Question,  there  could  not 
have  been  a  new  Venire ;  the  Cause  must  have  been  tried  by  the  same  Jury  which 
WM  first  struck  and  returned  upon  the  old  Rule- 
To  these  Answers  the  Defendant's  Counsel  replied.  That  it  was  not  too  late  to  make 
the  Objections.    In  Gardiner's  Case,  [81]  5  Rep.  37,  and  in  Cro.  Car.  278,  a  Defence 
vxis  made,  and  yet  Objections  were  taken  to  the  Verdict,  the  one  in  Arrest  of  Judgmtnt, 
and  the  other  in  Error ;  and  the  Objection  to  both  the  Cases  were  to  the  Panel  of  the 
Jurors;  in  Gardiner's  Cass  twenty-three  Jurors  were  only  returned,  of  which  twelve 
appeared  and  gave  Verdict ;  and  tho'  it  was  adjudged,  that  this  was  remedied  by 
18  Elis.  c.  14,  yet  if  it  had  not  been  for  that  Statute,  Judgment  would  have  been 
arrested ;  in  the  other  Case  of  Fines  and  Norton,  in  Cro.  Car.  278,  twenty-three  Jurors 
only  were  returned  upon  the  Venire^  and  in  the  Habeas  Corpora  there  were  twenty- 
four,  the  last  of  which,  viz.  W.  L.  was  not  returned  upon  the  Venire,  the  whole  twenty- 
four  being  returned  by  Distringas,  twelve  of  them  were  sworn,  whereof  the  said  W. 
I.  was  one ;  and  after  Verdict  this  was  held  to  be  a  manifest  Error.   Hie  Objection 
in  the  present  Case  is  to  the  Panel  of  the  Jurors,  there  ought  to  have  been  forty-eight 
returmd,  whereas  twenty-four  have  only  bsen  returned ;  which  is  as  manifest  an  Error 
in  special  J uries,  as  where  twenty-three  only  were  returned  upon  common  Juries ; 
so  if  a  bad  Betum  be  made  to  the  Venire,  o  Writ^pf  Error  wiU  lie  after  Verdict. 
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1  RuL  Abr.  800.   It  would  be  putting  a  Difficulty  upon  the  Defendant,  to  obUge  him 
to  m^e  his  Objection  eo  instanti  ;  where  a  Doubt  ariaeB,  he  ought  to  have  iSme  to 
consider  of  it,  to  enable  him  to  lay  it  properly  before  the  Court.   This  Objection  arisefl 
properly  upon  the  Rule  of  Court,  which  is  the  best  Judge  of  it's  own  Proceedings ; 
It  is  not  80  much  a  Challenge  to  the  Jur^,  as  to  the  Proceedings  of  the  Sheriff  upon 
that  Rule ;  and  whether  he  acted  accordmg  to  the  Directions  of  the  Court  is  proper 
for  the  Consideration  of  the  Court.   The  Anoni/mus  Case,  cited  by  the  other  Side, 
was  upon  a  good  Jury,  there  is  no  Distinction  between  a  good  Jury  and  a  common 
Jury  ;  Supposing  no  Defence  Iiad  been  made  in  that  Case,  could  the  Defendant  have 
objected  that  the  Jury  was  not  a  good  Jury  1  the  Sheriff  is  a  proper  Judge  what  is 
a  good  Jury  ;  and  that  when  he  hath  returned  a  fair  Jury,  be  there  a  Defence  or  no 
Defence,  it  is  the  same  Thin^ ;  a  Verdict  was  never  set  aside  because  the  Jury  was 
not  a  good  Jury.   If  the  Plamtiff  should  move  for  a  special  Jury,  he  may  wave  his 
Motion,  and  try  his  Cause  by  a  common  Jury.   Had  the  Verdict  in  this  Case  been 
by  a  common  Jury,  vis.  by  a  Jury  chosen  by  Balloting  according  to  the  late  AUy  the 
Conviction  had  been  good  ;  but  in  this  Case  the  Authority  of  the  Jury  depends  upon 
the  Rule  of  Court ;  and  altho'  the  Authority  of  Juries  in  general  depends  upon  the 
King's  Writ,  yet  the  particular  Manner  of  returning  twenty-four  depends  upon  the 
Rule  of  Court ;  and  when  the  Rule  falls,  the  Authority  of  the  Jury  is  determined. 
[82]  The  Act  of  Pariiament  expresly  prescribes  that  forty^ight  shall  be  returned, 
bid  special  Juries  struck  by  Rule  of  Court  are  excepted  out  of  the  Act,  so  that  these 
Juries  have  their  Authority  from  the  Rule  of  Court ;  but  it  is  insisted  on,  that  if  the 
Act  extends  to  the  Crown,  it  is  in  this  Case  to  be  taken  in  Favour  of  the  Crown  ;  for 
it  is  said,  the  same  Jury  must  be  struck  and  returned  to  try  the  same  Cause.  The 
Act  in  this  Case  hath  been  complied  with  ex  omni ;  a  Jury  hath  been  struck,  and  the 
same  Jury  returned,  so  the  Intention  of  the  Act  hath  been  fulfilled  m  this  Particular ; 
and  there  is  no  Proviso  made  in  the  Act,  that  if  the  Trial  should  go  off  the  same  Jury 
shall  submst ;  the  Intention  of  the  Act  is  otherwise,  and  made  to  prevent  B^schieb 
arising  from  the  Continuation  of  Juries ;  but  should  the  Doctrine  of  the  other  Side 
prevail,  the  whole  Force  and  Energy  of  the  Act  will  be  over-turned ;  the  Act  recites 
several  Abuses  in  the  Impanelling  and  returning  Juries.    Vide  3  Geo.  2,  and  for 
preventing  of  such  Abuses,  directs  and  prescribes  the  Balloting,  to  prevent  Fraud  in 
soliciting  Juries,  to  vrevent  Mischiefs  arising  from  the  picking  up  Talesmen.  There 
are  likewise  Words  tnat  import  there  must  w  fresh  Junes ;  the  Act  likewise  inforces 
an  Attendance,  by  giving  Power  to  the  Judge,  tfcc,  it  likewise  provides  that  Jurors 
shall  have  Certificates  of  their  Discharge  from  serving  for  two  Years.   But  if  this  Con- 
structioii  prevails,  the  Act  will  have  no  Effect  as  to  these  Particulais ;  will  not  Juries 
continue  as  they  did  before  the  Act  %  will  they  not  be  as  liable  to  be  tampered  with 
and  solicited  %   Supposing  d  Design  to  have  a  ]pached  Jury^  the  Method  vnll  be  this ; 
the  PlavrUiff  will  get  a  Rule  for  a  special  Jury,  vnU  have  a  Jury  strudcy  vnll  have  twenty- 
four  returned,  arid  those  he  will  continue  upon  the  Dstringas  tUl  he  kath  Time  and 
Opportunity  to  mould  them  to  his  Purpose.    But  admitting  the  Jury  cannot  be  cor- 
rupted, the  Plaintiff  may  continue  them  till  one  dies,  and  by  this  Means  Talesmen 
will  be  added  as  before.    By  the  same  Reasons  that  this  Construction  prevails  in  Criminal 
Cases,  it  will  prevail  in  Civil  Cases ;  and  so  the  essential  End  of  the  Act  will  be  intirely 
over-turned    It  is  further  insisted  upon,  that  there  could  be  no  new  Rule  in  this  Case 
from  the  Necessity  of  the  Thing,  because  the  Crown  cannot  sue  out  a  new  Venire,  tfec, 
wherever  a  new  Law  is  introduced,  the  Practice  of  the  Court  must  conform  to  the 
Intention  of  that  Law,  and  not  the  Intenticm  of  that  Law  to  the  Forms  of  the  Court : 
Where  a  Rule  cannot  subsist  by  Reason  of  a  new  Law,  but  it  is  necessary  ut  res  valeai 
to  have  a  new  Rule,  in  that  Case  a  Venire  must  issue  of  Course.   Bra  Ven.  fac  pi.  30, 
and  tho'  the  Matter  does  not  appear  upon  record  to  intitle  them  to  a  new  Venire,  yet  it 
may  be  suggested  upon  Record ;  for  [83]  if  the  Party  can  have  Liberty,  for  the  Sake  of 
making  Continuances,  to  suggrat  what  is  contrary  to  Matter  of  Fact,  a  fortiori  where 
it  is  in  Support  of  an  Act  of  Parliament,  which  cannot  subsist  without  such  Suggestion. 
Supposing  a  Venire  issue  upon  the  Balloting  Clause,  will  that  preclude  the  Party  to 
appnr  to  the  Court  for  a  special  Jurv  1  this  would  be  carrying  the  Act  apparently 
further  than  was  intended ;  for  Triau  by  special  Juries  are  in  this  Respect  excepted 
out  of  the  Act.   The  Statute  for  this  Reason  gives  a  general  Direction,  and  takes  no 
Notice  whether  the  Venire  issued  before  or  no ;  for  the  Issue  is  the  Thing  the  Act  hath 
in  View,  and  takes  no  Notice  of  the  Process.   Supposing  before  the  Act  a  Vmire  was 
taken  out,  must  Proceedings  be  upon  that  Venire  ?  certainly  no ;  therefore  a  new 
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Venire  na^  issue  forth  by  Virtue  of  this  Act ;  and  tho'  the  Words  of  the  Act  are  gmsral, 
such  Construction  must  be  made  as  is  consistent  with  the  Mewing  of  the  Act ; 
in  some  Casee  Continuances  may  be  entred  upon  the  Venire,  as  where  the  Array  is 
quashed ;  nothing  more  certain,  than  that  a  new  Venire  issues  of  Course.  Bro.  Ven. 
fac  ;  Stanf.  P.  C.  155  b;  Bendlow,  56  6;  2  Rep.  Rowland's  Case.  Venire  may  be 
quashed  at  the  Suit  of  the  Party.  Alleyn,  18.  In  the  Case  of  Wright  and  Pindar,  an 
Alias  Venire  was  awarded.  In  this  Case,  had  there  been  a  new  Venire,  the  Intention 
of  the  Act  would  have  been  answered  The  Venire  ought  to  have  been  returned  and 
filed,  to  convince  the  Court  the  Crown  could  not  have  another  Venire  ;  by  the  Con- 
tinuance  upon  the  Venire  of  Vtceamies  non  misit  Breve,  the  Crown  may  hare  as'  many 
Venires  as  they  please.  Suppose  there  had  been  no  Venire  at  all,  would  a  Defence 
have  aided  the  Error  %  In  the  Case  of  Young  and  Watson^  there  was  no  Return  to 
the  Venire,  and  yet  tlut  was  held  Error  after  Verdict ;  the  Court  might  have  granted 
a  new  Rule  after  the  old  one  was  expired,  and  a  Venire  de  novo  would  hare  issued  in 
that  Case.  2  SoL  Abr.  720,  pi.  2.  If  at  the  Return  of  the  Inquest  upon  a  Venire, 
a  Writ  comes  from  the  King  not  to  proceed,  Eege  inconsidto,  and  afterwards  a  Pro- 
cedendo is  granted,  a  new  Venire  issues,  and  not  a  Habeas  Corpora  \  and  so  is  2  Rol. 
Abr.  721,  ^.  7,  in  the  Case  of  Whitbey  and  Quensey,  Hob.  130,  the  Habeas  Corpora  was 
rrtumed  album  Breve,  and  thereupon  a  new  Venire  was  awarded.  Note  :  In  the  Case 
of  Green  and  Cole,  2  Saund.  257,  258,  Error  was  assigned  upon  this  Misretum  of  the 
Venire  ;  and  it  uos  objected,  that  the  Defendant  might  have  challenged  the  Array,  btU 
thai  it  icas  the  erroneous  Act  of  the  Court  to  Misaimrd  the  Venire.  As  to  Trmls  at 
Bar,  where  the  Cause  does  not  come  on  to  Trial  at  the  Day  appointed,  it  is  put  off  by 
Adjournment ;  [84]  o,nd  v^ien  the  Trial  comes  on,  the  Entry  upon  the  Record  is  made  upon 
that  Day  uhich  vxu  first  appointed ;  and  in  all  these  Cases  the  Adjoumw/ent  is  to  a  Day 
vfiihin  the  same  Term ;  there  is  no  Instance  of  Trials  being  adjourned  to  a  subsequent 
Term,  without  fresh  Application  to  the  Court  to  obtain  a  new  Rule.  In  Trials  at  Bar, 
if  at  the  Day  appointed  there  is  Defectus  Juratorum,  a  Decern  Tales  or  an  Oclo  TaUs 
iasues,  which  is  a  Continuation  of  the  same  Process,  and  so  a  great  Dii&rence  between 
Trials  at  Bar  by  Adjournment,  and  Trials  by  special  Juries. 

Raymond,  C.  J.,  delivered  the  Opinion  of  the  Court ;  That  there  did  not  appear 
any  Irregularity  upon  the  Record  to  set  aside  the  Verdict ;  he  said  the  Act  of  Parliament 
was  a  beneficiiu  Act,  and  ought  to  be  supported ;  he  then  mentioned  the  Mischie& 
which  occasioned  the  making  of  that  Act,  and  the  several  Remedies  that  are  applied 
in  the  Redress  of  them.  Vide  3  Geo.  2.  An  Act  for  the  better  Regulation  of  Juries. 
The  Act  particularly  prescribeB,  that  no  Jurors  shall  be  returned  which  have  served 
within  such  a  TSmOt  i^.  {tvjo  Tears) ;  it  further  provides,  that  no  leas  than  forlp-ei^ht 
shaD  be  returned  upon  the  Venire,  unless  in  partictilar  Cases,  where,  upon  Apphcation 
to  the  Court,  a  Ruk  is  granted  for  a  apedal  Jury ;  so  that  by  the  express  Wonls  of  the 
Statute  special  Juries  are  excepted  ;  the  Method  therefore  of  proceeding  by  special  Juries 
is  in  no  toise  altered,  but  must  be  in  the  same  Form,  and  in  the  same  Manner,  as  before 
the  Act ;  the  Statute  indeed  goes  further,  and  says,  after  a  special  Jury  is  struck,  the 
Jury  so  struck  shall  be  the  Persons  returned  for  the  Trial ;  but  there  are  no  additional 
Words  to  make  it  necessary  for  the  same  Jury  to  serve ;  for  if  these  Words  had  been 
inserted,  they  would  have  excluded  Talesmen,  which  would  have  been  inconvenient 
in  these  Cases  ;  the  Case  in  Question  is  not  included  within  the  Words  of  the  Act ;  and 
the  Court  cannot  extend  the  Words  of  the  Act  to  it ;  neither  will  the  Intention  or 
Force  of  the  Act  be  any  Ways  impeached  or  offended  by  this  Construction ;  it  is  in- 
aited  upon  by  the  Defendant,  that  the  Rule  was  specialiy  confined  to  a  Time,  viz.  to 
the  Sittings  after  Trinity  Term,  and  that  in  these  Cases  it  is  the  Rule  of  the  Court  which 
pves  the  Authority  to  the  Jury.  The  Court  is  of  ancAher  Opinion,  that  in  all  these 
Cases  the  AiUhority  of  a  Jury  arises  from  the  King's  Writ ;  the  Import  of  the  Rule  is 
to  have  a  fair  Jury  struck  before  the  Master,  and  after  that  is  done  the  Return  must 
be  made  by  the  Sheriff,  as  m  other  Cases,  who  returns  the  Venire,  upon  which  the 
Power  of  the  Jury  depends ;  and  tho'  the  Rule  is  to  have  the  Trial  at  a  Time  limited, 
yet  it  is  not  restrictive ;  the  Rule  is  pro  triatione  in  general,  and  [86]  the  Time  limited 
shews  only  the  Intention  of  the  Court  to  have  it  tried  at  that  Time,  but  it  is  not  to  be 
Uken  negatively,  at  that  Time  and  no  other ;  in  this  Case  the  Crown  could  not  have  a 
Venire  de  novo ;  and  therefore  from  the  Necessity  of  the  Thin^  the  Trid  must  be  upon 
the  old  Rule.  Before  7  &  8  W.  3,  a  new  Venire  could  issue  m  some  Cases,  aa  upon  a 
Challenge  to  the  Array ;  so  where  the  Verdict  is  imperfect,  when  there  haUi  been  a 
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Misretum  of  the  Jurors,  t&c.,  in  these  Cases,  and  the  like,  a  Venire  de  novo  would  issua 
Tn  Alleyn,  18,  it  is  said,  an  Alias  Venm  should  be  awarded,  and  not  a  Venire  de  novo ; 
but  he  thought  that  an  odd  Case,  and  said  he  never  before  heard  of  an  Alias  Venire. 
In  Stiles,  32,  34,  it  is  held  a  Venire  de  novo  would  go  ;  but  even  in  that  Case  there  are 
contradictory  Opinions  ;  and  tho'  it  waa  adjudged  a  Venire  de  novo  should  be  awarded, 
yet  it  was  lieid,  that  the  same  Jury  should  be  returned.  This  Cafie  hath  a  great  Resem- 
blance to  the  Case  in  StUes,  the  same  Jury  is  returned  in  this  Case,  only  the  Continu- 
ances are  kept  on  upon  the  Distringas,  and  an  Alias  Distringas  is  awarded  ;  in  all  the 
Cases  cited  by  the  Defendant  there  hath  been  the  same  Mistake  either  in  impanelling 
the  Jury^  or  ntuming  the  "Writ ;  but  when  there  appears  no  Defect  upon  Record,  a 
new  Venire  never  goes ;  7  &  8  WUl.  3,  does  not  extend  to  Criminal  Cases,  so  that  Caaes 
of  that  Nature  remain  as  they  were  before  the  Act ;  before  this  Act  Venire's  de  novo  have 
been  granted,  but  never  without  the  Consent  of  the  Parties.  It  is  said,  that  in  C.  B. 
in  Cases  of  specif  Juries  new  Rules  are  always  granted ;  admitting  it  to  be  so,  it  avaib 
nothing  here,  for  different  Courts  have  different  Forms,  and  their  Practice  varies  in 
many  Circumstances.  Vfhen  an  Irregularity  is  comjjlaimd  of,  the  Party  complaining 
mtist  shew  the  Irregularity,  and  not  put  the  other  Party  to  vindicate  his  Proceedings, 
and  shew  that  he  is  regular ;  there  does  not  appear  to  be  any  Irregularity  in  the  present 
Cose  ;  but  the  Court  is  unanimous,  that  the  Verdict  shall  stand.  Whether  or  no  the 
Defenda/at  vxis  too  late  to  make  his  Objection,  he  said,  the  Court  would  not  determine, 
the  (Ejection  being  over-ruled  upon  the  Merits  of  it;  btU  without  Doubt  in  Cases  of 
Irremdarity  Advantage  must  be  taken  of  it  in  proper  Season ;  dhsrwise  no  Advantoffe 
can  be  taken  of  it  afterwards. 

Mr.  B.  Counsel  moved  the  Court,  that  the  Defendant  honing  given  sufficient  Security 
might  not  be  committed  before  Jud^nent  should  be  given. 

The  A.  G.  opposed  the  Motion,  and  said,  there  had  been  Instances  where  immediately 
after  Verdict  at  Nisi  prius,  the  Defendant  had  been  eommUtedj  and  so  insisttd  upon 
his  Commilment. 

[86]  Mr.  R  then  moved  in  Arrest  of  Judgment,  and  desired  a  Day's  Time  to  oonsider 

of  it. 

The  A.  G.  refused  to  consent ;  and  said,  that  when  the  Defendant  loas  called  to 
receive  Judgment,  then  his  Counsel  might  move  in  Arrest  of  Judgment ;  and  so  prayed 
the  Defendant  might  be  committed,  and  brought  up  to  receive  Judgment  on  the 
Day  following. 

40*.— The  Kino  versus  Fbankun.  HiL  G  Geo.  II.  [1732].   B.  R 

Vide  ante,  Case  38,  39. 

JudgmerU  being  prayed  against  the  Defendant,  it  was  moved  in  Arrest  of  Judgment, 
that  the  Rule  which  was  granted  by  the  Court  for  returning  a  special  Jury,  and  by  Virtue 
of  which  a  special  Jury  toas  returned,  shoidd  have  been  suggested  on  Record.  That 
this  was  an  Objection  arising  upon  the  Recoid  of  Nisi  prius ;  and  tho'  this  Case  is 
by  a  particular  Exception  taken  out  of  the  Balloting  Clause,  yet  the  Rule  itself  flows 
from  the  Authority  of  the  Act ;  and  therefore  should  have  been  taken  Notice  of  upon 
Record,  to  shew  that  the  Proceedings  in  tliis  Case  were  not  grounded  upon  the  Rules 
of  Common  Law.  nor  yet  according  to  the  general  Provision  of  the  late  Act  upcm 
the  Balloting  Clause ;  m  this  case  the  Venire,  the  Return  of  the  Process,  <£e.,  are 
entered  in  the  same  Form  as  ProceecU^^  at  Common  Law ;  and  if  they  are  considered 
as  such,  there  is  a  manifest  Error.  Rules  for  Trids  by  special  Juries  are  taken  by 
Exception  out  of  the  Act ;  it  must  be  considered  therefore  by  what  Authority  the 
Rule  in  this  Case  was  granted ;  for  before  the  Act,  Rules  of  this  Kind  were  never 
granted  but  upon  Consent  of  Parties  ;  the  Power  therefore  which  hath  been  exercised 
in  this  Case  is  wholly  depending  and  flowing  from  the  Act,  and  so  it  ought  to  have 
been  suggested  upon  Record.  The  Act  of  Parliament  excepts  special  Juries  appointed 
by  Rule  of  Court,  and  says  further,  that  the  Jury  so  struck  shall  be  the  Jury  returned 
to  try  the  Issue ;  and  it  is  by  this  Authority  that  twenty-four  only  are  returned.  Sup- 
posing there  had  been  no  Rule  at  all,  that  undoubtedly  had  been  Error ;  here  does 
not  appear  to  be  any  Rule  in  this  Case,  nothing  of  that  Matter  is  suggested  upcm  Record ; 
and  the  Court  can  take  no  Notice  of  any  Thing  now  but  vAat  amears  upon  Record ; 
it  is  for  that  Reason  (hat  the  Rule,  which  is  the  essential  Part  of  a  Trial  of  this  Natnre, 
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to  hs  entred  upon  Record.  In  the  Case  of  SavU  and  Candiah,  Yelr.  213,  a  Tales 
de  CirctimslatUibus  was  awaTd-[87W<  the  Tales  returned  upon  the  Postea ;  but 
because  it  was  not  suggested  upon  the  Record  that  the  Tales  were  Nomina  Jurator' 
de  novo  apposU'  secundum  formam  StattUi,  Judgment  vxis  arrested ;  for  this  ought 
to  have  been  done,  because  at  Common  Law  the  Jiutices  of  Assize  could  not  grant 
a  Tales  to  supply  the  Defects  of  the  first  Jurors,  which  Power  is  meerly  by  35  H.  8, 
and  for  this  Reason  it  ought  to  be  particularly  entred  Quod  nomina  jurator'  de  novo 
apposW  secund'  formam  Stat',  to  distinguish  what  is  done  by  the  Common  Law  and 
what  is  aided  by  the  Statute.  This  Case  is  of  great  Weight  in  the  present  Objection, 
for  in  the  Case  before  the  Court  there  appears  nothing  to  shew  how  this  Jury  was 
impanelled,  whether  by  Common  Law,  or  by  Virtue  of  the  Statute,  and  what  makes 
a  Suggestion  more  neceaauy  in  this  Case  than  in  the  other ;  in  this  Case  there  might 
be  Proceedings  at  Common  Law,  or  it  might  be  by  Proceedings  upon  the  Statute ; 
whereas  in  the  other  Case  the  Jury  was  returned  upon  the  Postea,  which  shewed  that 
the  Trial  could  only  be  by  Virtue  of  the  Statute  ;  but  it  will  be  answered,  that  here 
the  Ekitry  will  be  made  according  to  the  established  Practice.  This  Argument  was 
insisted  upon  in  Yelverton,  23,  and  divers  Precedents  were  shewn,  where  Nam'  jur' 
it  novo,  d-c,  were  omitted  upon  the  Panel,  yet  the  Court  did  not  regard  it ;  for  it  seemed 
to  them  that  those  Cases  had  passed  svb  sUentio,  and  without  Exception.  In  all  Cases 
vhere  a  new  Law  is  introduced,  which  takes  the  Course  of  Proceedings  out  of  the  common 
Road,  a  Suggestion  is  always  entered  upon  Record ;  as  where  a  Venire  is  directed  to 
the  Coroner  upon  a  Challenge  to  the  Sheriff ;  so  where  the  Trial  is  per  Medietatem 
LingueB;  in  these  Cases  a  Suggestion  is  always  made  accordin^y.  When  a  DefendatU 
is  eonmcted  of  a  Misdemeanor,  and  before  Judgment  claims  me  Benefit  of  the  King's 
Pardoa,  and  that  is  aUowed,  it  is  alwuys  suggested  upon  Record,  Nihil  de  fine  quia 
pardonatur ;  and  so  Cro.  Eliz.  153,  Lee  versus  Curveton ;  and  2  Cro.  207,  Strickland 
and  Thorp.  Where  a  Defendant  prays  Leave  of  the  Court  to  plead  double.  Suggestion 
is  always  made  upon  the  Record  cum  Ucentia  Cur'  secundum  form'  Stat'  in  ejusmodi 
Cas'  edit'  &  provis'.  This  seems  to  be  a  Case  in  Point ;  the  Act  provides  that  the 
Defendant  may  plead  double  by  Leave  of  the  Court ;  and  where  this  Leave  is  once 
obtained,  U  is  always  entered  upon  the  Record  as  above,  othertcise  it  would  be  Error ; 
after  the  Restoration,  in  all  Cases,  where  the  AU  of  Indemnity  wa^  pleaded,  the  Party 
was  obliged  to  suggest  his  Plea,  that  he  was  not  the  Person  who  struac  the  King's  Head 
eff,  &c.,  and  the  Reason  of  this  Suggestion  was,  because  the  particular  Person  was 
excepUd  out  of  the  Act. 

\SS^  At  Common  Law,  if  twenty-three  Jurors  only  were  returned,  it  was  Error ; 
tlu  ute  Act  requires  that  forty-eight  shall  be  returned,  but  special  Juries  are  racepted 
out  of  the  Act ;  in  the  present  Case  here  are  only  twenty-four  Jurors  returned,  which 
:  is  Error,  unless  something  appear  upon  Record  to  take  this  Case  out  of  the  general 
;  ProvisioQ  of  the  Act ;  but  nothing  appears  to  this  Purpose,  and  so  tliere  is  a  manifest 
Error  ;  it  does  not  appear  this  was  a  Trial  by  a  special  Jury,  and  so  within  the  Exception 
frfthe  Act,  and  the  Court  cannot  ez  officio  take  Notice  of  it.    Unless  the  Rule  be  sug- 
gested upon  Record,  it  will  introduce  Confusion  and  great  Inconvenience.  Suppose 
a  Rule  ia  granted,  and  the  Cause  comes  on  to  Trial  before  a  Judge  who  did  not  grant 
the  Rule,  how  can  the  Judge  take  Notice  of  it  "i  nothing  of  th^  Matter  will  appear 
Dpon  the  Record,  and  the  Judge  ex  officio  is  obliged  to  see  the  Cause  tried  according 
;  to  the  Act,  which,  by  the  general  Provision  of  the  Act,  must  be  upon  the  BaUoting 
'■  Clause,  unless  something  appears  particularly  to  take  it  out  of  the  Clause.  Upon 
)  a  Writ  of  Error  out  of  an  inferior  Court,  where  the  Trial  hath  been  by  special  Jury, 
:  and  Objection  is  made  to  the  Venire,  how  can  the  Courts  above  judge  what  is  Error 
!  and  what  is  not  1  and  whether  the  Proceedings  below  were  pursuant  to  the  late  Act 
I  of  Parliament  or  not  i  it  is  impossible  a  right  Judgment  can  be  made,  unless  the  Rule 
be  suggested  upon  Record.    Where  there  are  several  Causes  of  the  same  Nature  depend- 
ing in  the  same  Court  between  the  same  Parties,  and  Rule  is  granted  for  a  special 
Jury  in  one  Cause,  and  another  Cause  is  tried  by  a  special  Jury  upon  that  Rule,  should 
thffl  be  alledged  as  Error  ?  could  not  the  Rule  which  was  obtained  in  the  first  Cause 
I  be  produced  as  Evidence,  and  warrant  the  Proceedings  in  this  1   It  certainly  might ; 
I  lor  the  Court  coukl  not  distinguish  upon  the  Face  of  the  Rule  in  what  Cause  it  was 
granted,  and  so  the  Defendant  could  take  no  Advantage  by  the  Error.   Since  therefore 
I  there  may  be  so  great  an  Inconvenience  introduced  on  tlie  one  Hand,  and  there  can  none 
arise  on  the  other,  we  hope  the  Court  will  make  such  a  Determination  as  will  be  agree- 
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able  to  Reason  and  Equity,  viz.  That  it  is  neceesarv  that  the  Rule  should  be  suggested 
upon  Record,  and  that  the  Omission  of  it  is  muuKSt  Error. 

Mr.  A.  G.  Mr.  S.  G.  d;  aV  conV  :  This  is  an  objection  equally  arising  in  every  Case 
since  the  making  this  Act ;  and  the  same  Method  has  been  observed  in  all  other 
Gases  as  hath  been  pursued  in  this,  and  there  is  nothing  offered  to  induce  the  Court 
to  alter  the  Method ;  but  if  it  should  be  necessary  to  suggest  the  Rule  upon  Record, 
we  are  still  in  Time ;  for  we  have  entered  nothing  yet  but  the  SimilUer^  and  so  have 
[89]  8^>11  ^  Opportunity     amending  the  Boll  of  Nisi  prius,  and  su^^esting  the  Bule 
uxxm  Record.  It  is  insisted  upon,  that  the  late  Act  is  an  Introduction  of  a  new  Law  ; 
it  is  SKpresly  provided  otherwise  by  the  very  words  of  t^e  Act,  by  which  it  is  enacted. 
Thai  upon  Motion  made  in  any  of  the  Courts  at  WestminBter-hall  for  a  special  /ury, 
that  the  said  Courts  may  order  a  special  Jury  to  he  struck  in  such  Manner  as  such  Juries 
are  usually  struck.    This  Clause  of  the  Act  is  made  in  Affirmance  of  the  Common  Law  ; 
and  if  at  Common  Law  no  Suggestion  was  entred  on  Record,  in  Trials  at  Bar,  and  Trials 
by  special  Juries,  what  Reason  is  there  to  make  any  in  this  Case  t   By  the  Act  there  is 
an  express  Reference  to  the  old  Method  of  proceeding ;  in  this  Case  Uie  old  Method  is 
therefore  to  he  observed.    In  Trials  at  Bar,  such  a  Suggestion  never  was  made  either 
before  or  since  the  Act ;  and  there  is  no  Instance  of  a  Trial's  being  set  aside  for  this 
Defect.   If  there  had  been  no  Rule  at  all,  the  Trial  had  been  ill^al,  and  not  warranted 
by  the  Act ;  the  Party  indeed  in  that  Case  could  not  shew  Error  upon  Record ;  but 
this  does  not  conclude  him  from  all  Remedy ;  for  upon  Application  to  Uie  Court,  the 
Court  would  set  aside  the  Judgment  for  irregularity.  By  the  express  Provisian  of 
the  Act  trials  by  special  Juries  must  be  upon  Ap^icalion  to  the  Court  by  Motion ;  there 
is  a  great  Difference  between  thin^  that  must  be  done  upon  Motion  and  those  Things 
which  must  be  entred  upon  the  Award  of  the  Roll.    In  the  Case  of  the  Coroner  there 
is  no  Motion  made  to  haw  the  Venire  directed  to  him,  but  it  is  done  by  Suggestion  upon 
the  Award  of  the  Venire ;  and  the  Reason  of  this  Direction  is  to  prevent  the  Necessity 
of  putting  the  Party  to  diallenge  the  Array.   When  a  Pardon  is  pleaded,  the  Entry 
is  altoays.  Nihil  pro  fine  quia  pardonatur,  but  it  does  not  say  how  pardoned ;  and. 
whether  by  Act  of  Parliament,  or  the  King's  Letters  Patent.   Where  the  Party  hath 
Leave  to  plead  double,  it  is  always  suggested  upon  Record ;  but  this  does  not  prove 
UuU  the  Omission  of  it  toould  be  Error ;  and  yet  in  diis  Case  it  is  not  prescribed  by 
the  Statute  to  be  upon  Motion,  but  only  in  general,  that  it  must  be  by  Leave  of  the 
Court ;  and  where  the  Provimon  of  an  Act  is  in  such  general  Terms,  it  may  be  thought 
necessary,  as  the  most  secure  Way,  to  enter  it  upon  Record  ;  but  where  the  Act  is  so 
restrictive,  as  to  confine  the  Party  to  apply  by  Way  of  Motion,  it  is  never  done.  The 
Statute  which  prevents  dilatory  Pleas  provides,  that  no  Plea  shall  be  received  in  the 
Office  but  upon  Affidavit  of  the  Party  to  verify  his  Plea  ;  but  the  Affidavit  is  never  entered 
upon  Record  ;  no  Complaint  of  any  Inconvenience  arising  from  Uiis  Practice ;  for 
if  the  Party  refuse  to  make  Affidavit,  the  Office  will  never  receive  the  Plea,  or  if  received, 
[90]  the  Court  will  set  it  aside  for  Irreguktrity.   There  is  given  by  this  Act  a  Power 
to  the  Judge  of  Assise  to  direct,  that  less  than  forty-eight  shall  be  returned ;  and  yet 
this  Direction  cannot  be  suggested  upon  Record,  either  Mfore  the  Issuing  of  the  Venire, 
or  upon  the  Return  of  thePosfea.   The  Case  in  Yelv.  which  is  so  much  reUed  upon, 
is  of  no  Weight  in  the  present  Question,  the  Trial  by  Tales  'a  given  intirely  by  the  Statute, 
which  in  that  Case  is  inteoductive  of  a  new  Law ;  for  at  cranmon  Law  t^ere  could  be 
no  Tales ;  and  where-ever  an  Alteration  is  made  either  in  the  Process  of  the  Court, 
or  where  the  Trial  differs  from  a  Trial  at  Common  Law,  as  in  the  Case  of  a  Tales,  a 
Suggestion  is  necessary,  and  it  must  be  entered  upon  Record  secund'  formam  Stat\ 
(f-c.    In  this  Case  the  Process  of  the  Court  is  in  no  Respect  altered ;  Proceedings  by 
special  Juries  are  left  in  the  same  Plight,  and  must  be  in  the  same  Method  cts  before ; 
the  Venire  must  be  returned  by  the  same  Officer  ;  and  if  in  this  Case  a  Suggestion  is 
necessary,  it  is  equally  necessary  upon  the  Balloting  Clause.    Wliere  a  RtUe  is  made 
to  pay  Money  into  Court,  this  Rule  is  never  entered  upon  Record  :  Neither  in  EjectmeiU 
is  the  Rule,  which  tfie  Defendant  enters  into  to  confess  Lease,  Entry  and  Ouster  at  the 
Trial,  ever  entered  on  the  Roll ;  and  yet  to  Uie  full  as  necessary  as  in  tiie  (haa  in  Ques- 
tion. The  Form  of  Proceedings  b^  special  Juries  being  a  Method  established  by  Rule 
of  Court,  if  any  Doubt  arises  relaUng  to  the  Rule,  it  must  be  determined  by  the  Court 
who  granted  the  Rule.   If  in  0.  B.  several  Actions  of  Trespass  are  depending  belmen 
the  same  Parties,  some  by  Original  and  some  not,  and  a  Dispute  arises,  on  Error  brought 
for  Want  of  an  Original,  the  Truth  of  the  Fact  must  he  determined  in  that  Court  tohere 


Digitized  by 


W.KEL.  n. 


507 


the  OTigiwU  first  issued ;  and  so  no  such  Inconvenience  can  arise  as  pretended.  That 
PrecedraitB  were  of  Authority  in  the  present  Case,  the  Case  of  Budley,  11  Ann.  [1712- 
13]  wu  cited. 

To  this  the  Defendant's  Counsel  replied,  Although  it  was  said,  that  the  Rule  mi^ht 
Btill  he  entered  upon  Record,  yet  it  was  not  thought  proper  to  insist  upon  that  Point, 
which  was  liable  to  so  many  Objections,  and  might  so  easily  have  been  confuted.  The 
late  Act  hath  made  a  great  Dmerence  in  the  Manner  of  a^minting  special  Juries  : 
before  the  Act  a  special  Jury  was  never  appointed  but  by  Consent  of  both  Parties  ; 
but  the  Act  enables  the  Court  ad  libitum^  upon  the  Prayer  of  either  Party,  to  appoint 
them ;  the  Case  of  double  Pleading  is  a  Case  in  Point,  and  stands  unanswered ;  it 
is  said,  that  the  Statute  directs  that  it  shall  he  by  leave  of  the  Court  in  general,  but  that 
the  present  Case  is  confined  to  Motion ;  this  is  no  Distinction ;  for  where  a  Thing 
is  to  be  done  by  Leave  of  the  Court,  and  where  upon  Mt^ion,  it  is  in  Effect  the  [91]  same 
Thing ;  for  iJeave  must  be  obtained  of  the  Court  by  Motion,  for  the  Court  camiot 
grant  ex  officio,  vnthout  application  upon  Motion. 

Unless  upon  special  Juries  the  Rule  be  suggested  upon  Record,  the  Judge  can 
haTe  no  Direction  in  what  Manner  to  swear  the  Jury.  Talesmen  are  excluded  by  the 
Bating  Clause ;  but  it  hath  been  adjudged,  that  in  special  Juries  the  Party  is  intitled 
to  them.  Unleu  therefore  the  Rule  appears  upon  Record,  what  can  induce  the  Judge 
to  determine  in  what  Cases  the  Party  is  intitled  to  a  Tales,  and  in  what  not  9  Admitted, 
that  before  the  Act  there  was  no  Necessity  to  suggest  the  Rule,  dtc,  because  no  Difier- 
eace  in  the  Return  of  the  Venire,  as  to  special  Juries  and  common  Juries ;  but  the 
Act  hath  now  made  it  necessary ;  for  by  the  general  provision  of  the  Act  forty-eight 
must  be  returned,  except  in  special  Juries  ;  something  therefore  ought  to  appear  upon 
Kecord  to  bring  this  Case  within  the  Exception  :  Achnitted  likewise,  that  there  was  a 
Difference  between  Things  done  upon  Bword  and  Things  done  upon  Motion.  But 
the  Questujn  is,  where  the  Act  hath  introduced  a  new  Ijaw,  whether  the  Court  must  not 
conform  their  Practice  to  the  Intention  of  that  Law ;  and  if  Error  may  arise  upon  Pro- 
ce^ings  in  tAu  Law,  the  Proceedings  ought  to  he  suggested  upon  Beeord,  to  give  the  Parly 
the  Advantage  of  applying  to  Superior  Courts  in  Order  to  have  that  Judgment  reversed. 
In  the  Case  of  dilatory  Pleas,  no  Plea  shall  be  received  but  upon  Affidavit ;  but  it  is 
said  the  Affidavit  is  never  suggested  ;  nor  is  it  necessary ;  for  no  Plea  can  be  received 
but  upon  Afi&davit ;  besides,  what  Occasion  for  a  Suggestion,  when  Advantage  may 
be  taken  of  the  Plea  it  self  'I  for  unless  Affidavit,  it  is  no  Plea,  and  Plaintiff  may  sign 
Judgment.  In  Budley's  Case,  there  was  Error  appearing  upon  Record,  and  so  that 
Case  was  not  absolutely  determined  upon  Precedents  of  the  Practice  of  the  Court ;  the 
Rule  for  bringing  Money  into  Court  is  to  be  taken  Advantage  of  upon  Evidence,  and 
cannot  be  suggested  upon  Record  ;  for  it  is  considered  as  Payment  of  so  much  Money, 
and  as  such  is  given  in  Evidence,  Ejectments  are  nU  paralld  to  other  Cases,  they  are 
always  considered  aa  Creatures  of  the  Court ;  the  Court  vnll  not  permit  the  PlaiiUiff 
to  releoM,  will  not  permit  the  casual  Ejector  to  bring  a  Wrii  of  Error,  and  in  all  Respects 
are  governed  by  the  Directions  of  the  Court :  and  so  whatever  relates  to  them  cannot  be 
introduced  as  Authorities  in  the  present  Case. 

Per  Cut'.  The  Court  delivered  their  Opinions  separately  to  this  Effect :  The  Deter- 
mination of  this  present  Case  will  depend  much  upon  a  Resolution  lately  delivered  by 
the  Court,  which  was  unanimous,  that  the  late  Act  does  not  ex-lQSi\  Und  to  special  Juries, 
but  leaves  them  as  they  were  before  at  Common  Law ;  before  the  late  Act  Rules  were 
often  granted  by  the  Court  for  special  Juries ;  but  that  Rule  was  never  entered  on 
Record  ;  and  yet  Proceedings  by  special  Juries  was  as  much  contrary  to  the  Common 
Law  before  the  Act,  as  they  are  now  contrary  to  the  general  Method  prescribed  by 
the  Act ;  it  would  be  odd  to  adjiidge  it  necessary  to  enter  the  Rule  upon  Record,  when 
it  is  no  Ways  conducive  to  the  Trial.  By  the  Balloting  Clause  a  new  I^w  is  introduced, 
but  the  Act  leaves  this  Case  to  the  Directions  of  the  Common  Law ;  the  Method  of 
Proeeedii^  that  hath  been  pursued  in  this  Case,  is  agreeable  to  the  Proceedings  at 
Common  Law,  and  therefore  not  erroneous.  This  is  an  Exception  in  Arrest  of  Judg- 
ment, and  therefore  must  be  an  Error  appearing  upon  Record  ;  but  it  is  said,  that  Error 
does  appear  upon  the  face  of  the  Record,  because  the  Rule,  which  warrants  the  Proceed- 
ing by  a  special  Jury,  is  not  suggested  upon  Record.  The  Act  looks  upon  Proceedings 
by  special  Juries,  and  Proceedings  upon  the  Balloting  Clause,  to  be  equally  beneficial, 
and  was  so  looked  upon  by  the  Legislature.  Special  Juries  not  treated  by  the  Act  as 
tntroductive  of  a  new  Law,  but  leaves  them  to  the  Directions  of  the  Court  and  the  old 


Digitized  by 


508 


WASHBB  V.  SMITH 


W,KEI%  98, 


Method  of  Proceedings  in  these  Cases.  The  Rule  is  no  more  than  to  direct  the  Officer 
in  the  Manner  of  returning  his  Writy  there  is  no  Precedent  to  shew  the  Neoessiiy  of  sug- 
gesting the  Rule  upon  record  ;  and  it  seems  equally  necessary  to  suggest  every  Bule  of 
pleading  upon  Record  ;  if  a  Question  arises,  whether  a  Rule  or  no  Ride,  it  must  be  deter- 
mined in  its  proper  Court ;  and  if  no  Rvie,  the  Court  loill  relieve  the  Party  by  setting 
aside  the  Judgment.  Where  an  exception  is  made,  as  in  the  Act  of  Indemnity,  12 
f7ar.  3, 11,  the  Party,  that  will  take  the  Beneftt  of  the  general  Provision  of  the  Act,  must 
shew  himself  not  to  be  included  within  the  Exception,  other  wise  the  general  Provision 
of  the  Act  will  not  extend  to  him.  Judge  of  Asst^  may  direct  a  less  number  than  forty- 
eight  to  be  returned  ;  and  yet  these  Directions  cannot  be  entred  upon  Record ;  this  is  a 
stronger  Case  than  the  case  in  question ;  this  is  drawn  by  Exception  out  of  the  Bal- 
loting Clause,  and  is  giving  apower  t-o  the  Judges  which  they  had  not  by  Common  Lav. 
InaU  the  Cases  cited  by  the  DefendaiU  there  is  manifest  Error  appearing  upon  the  Face 
of  the  Record  ;  to  plead  double  was  Error  at  Common  Ijiw ;  and  therefore  unless  some- 
thing be  suggested  upon  Record,  as  cum  liceutia  Cur'  secundum  form'  Stat',  to 
draw  that  Part  of  the  Case  out  of  the  general  Proceedings  by  Common  Ijiw,  it  still  re- 
m%ins  Error  ;  so  where  the  Venire  is  directed  to  the  Coroner,  for  the  Slieriff  is  the  legal 
and  proper  Officer  to  make  the  Re  [^'S\-turn,  and  therefore  something  must  appear  to  shew 
why  the  Venire  vxts  not  directed  to  him.  The  same  Reason  for  that  Detennination  in 
Yelv.  where  although  the  Tales  was  suggested  upon  Record,  yet  that  was  not  thought 
sufficient ;  for  there  could  be  no  trial  by  Tales  at  Common  Law,  and  therefore  necessary 
to  suegest  Nomina  Juratar*  de  novo  apposit'  secund^  formam  Stat'.  Had  the  present 
Case  been  equal  to  any  of  those,  the  Want  of  Suggestion  would  have  been  Error ;  but 
the  Common  Law  supports  Trials  by  special  Juries,  and  therefore  the  want  of  the  Sug- 
gestion is  not  error  at  tlie  Comm^  Law ;  ami  so  note  a  Difference,  wJtere  an  Act  of 
Parliament  maJces  an  Alteration  in  the  Common  Imw,  and  where  it  is  Tnade  in  Afftrm- 
ance  of  it.  Nots  :  Per  Page  /.  Though  the  Court  did  not  grant  special  Juries  totthoui 
Consent  before  the  Act,  yet  tlie  Court  had  a  power  to  grant  them. 

Per  Cur':  Judgment  must  be  affirmed.  Note  :  On  the  last  Day  of  thi^  Term,  the 
Defendant  being  brought  into  Court  to  receive  Judgment,  Judgment  was  given  against 
him  accordingly,  viz.  To  pay  pro  Fine  £100,  to  suffer  one  Year's  Imprisonment,  and  to 
give  £2000  Security  for  his  Good  Behaviour  for  seven  Years.  Vide  Layer's  and  Haines's 
Trial. 

39.— W,V8HER  versus  Smith  &  Tlx'.    Term.  Mich.  6  Geo.  IL  [1732].    B.  R. 

Of  Costs  in  Assault  and  Battery,  on  a  Plea  of  M oUilermanus  imposuit,  where  the  Damages 
found  were  under  40^.,  and  Plaintiff  had  obtainea  no  Certificate. 

Action  of  Assault  and  Battery.  There  were  two  Counts  laid  in  the  Declaration ; 
the  first  was  against  Husband  anil  Viife  jointly,  and  the  second  was  against  Wife  only. 
The  Defendants,  as  to  the  Vi  <&  armis  in  the  first  Count,  pleaded  Not  guilty ;  and  as 
to  the  Assault,  they  pleaded  a  Justifiwition  in  Defence  of  Property  by  a  Afolliter  manns 
imposuerunt.  The  Feme  pleaded  in  the  same  manner  to  the  second  Count ;  and  upon 
both  these  Issues  they  went  to  Trial.  The  Jury  found  the  Defendants  guilty,  but  gave 
under  40«.  Damages. 

Mx.  M.  Counsel  moved,  that  the  Plaintiff  might  have  his  full  Cost?,  notwithstanding 
the  Damages  were  under  40s.  and  laid  it  down  for  a  Rule,  that  whenever  the  Defendant 
pleaded  specially,  and  there  was  a  verdict  against  him,  the  Plaintiff  always  had  his  full 
Costa,  and  there  was  no  Necessity  for  a  Certificate. 

Mr.  Counsel  cont':  The  Plaintiff  is  not  intitled  to  more  Costs  than  Damages  ;  and 
insisted  upon  the  22  <■&  23  Car.  '2.  c.  9,  which  enacts,  that  in  Trespass,  Assault  and  Battery, 
and  other  Personal  Action,  if  tlie  Judge  do  not  certify  upon  lite  Back  of  (he  Record,  iftat 
fh-.  Assault  and  Battery  ims  sufficiently  [94]  protvi/,  or  lliat  the  Title  of  the  Land  men- 
lioiied  in  the  Plaintiff's  Declaration  was  chiefly  in  Question,  the  Plaintiff,  in  case 
the  Jury  shall  find  the  Damages  to  be  under  iOs.,skall  recm-er  no  more  Costs  than Damarjes. 
Here  is  no  Certificate  that  tlie  Battery  was  fully  proved,  and  nothing  to  distinguish  it 
from  the  common  Case,  where  Not  guilty  is  pleaded.  Where  the  Defendant  pleads 
Son  Assault,  fie  confesses  tlie  Battery,  and  flierefore  no  Occasion  for  a  Certificate ;  but 
liere  tite  Battery  is  denied,  and  the  special  Pleadings  go  only  to  the  Assault.  Supposing 
the  Defendants  hod  pleaded  generally  Not  guilty,  and  the  Plaintiff  had  proved  that 
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I  they  MoUit€r  Manus  imposuerunt,  without  anything  Further,  would  the  Judge  have 
I  certified  it  in  this  Case  t  there  is  no  more  Reason  to  give  Costs,  because  the  Defendants 
have  pleaded  spedfUly,  than  there  would  have  been  had  the  general  Issue  only  been 

pleaded. 

L.  J.  An  odd  Doctrine,  that  when  the  Defendant  pleads  specially  in  these  Oases, 
the  FlaintiS  must  have  full  costs  ;  indeed  v^ien  Sou  Assault  is  jdeaded,  the  Battery  is 
admUted  in  express  Terms,  and  amounts  to  a  Csrtifkate ;  but  Mdliter  manus  imposuit 
goes  only  to  the  Assault,  and  the  Defendants  as  to  the  Battel^  have  pleaded  Not  guilty. 

Cur' :  The  single  Question  is,  Whether  MdlUer  manus  imposuU  does  not  admit  a 
Battery  %  Adjomatur. 

40.— Martin  versus  Allthom.   Mich.  6  Geo.  II.  [1732].   B.  R. 

On  a  frivolous  Plea,  the  Defendant  being  an  Attorney  ordered  to  attend. 

AcUon  upon  a  promisaory  Note  which  was  given  and  wrote  by  the  Defendant  him- 
self, who  was  an  Attorney ^  and  in  the  Note  the  PlaintifE  was  named  Marten  with  an  e, 
but  the  PlaantilE  in  the  deolarati<m  named  himsdf  Martin ;  and  this  the  Defendant 
pleaded  in  abatnnent,  vis.  that  the  Plaintiff's  name  was  Martin,  whereas  the  Note  was 
given  to  one  Marten. 

Mr.  T.  Counsel  moved  to  set  aside  the  Plea  with  Costs,  and  the  Plaintiff  might  be 
at  Liberty  to  sign  Judgment  as  if  no  Plea  had  been  put  in.  The  Court  held  the  Plea  to 
be  frivohus,  and  reproved  the  Counsel  for  setting  his  Name  to  a  sham  Plea,  and  made 
a  Bule  to  discharge  we  Plea;  and  that  the  Defendant  being  an  Attorney,  skotdd  attend. 

[95]  41.— HoAB  versus  Gates.   Mioh.  6  Cfeo.  II.  [1732].    B.  B. 

Yide  ante,  Case  32,  &  post,  Hil.  7  Geo.  II.  [1734]. 

Where  the  Pftrty  is  not  estopped  by  the  Record  to  aver  the  very  ^Hme  of  the  Purchase 

of  the  Writ. 

This  Case  was  again  argued,  and  for  the  Pkuntiff  insisted,  that  the  Rejoinder  was 
bad ;  for  a  Bill  of  Middlesex  cannot  be  supposed  to  issue  but  in  Term-time ;  besides, 
it  is  Matter  of  Record,  and  the  Parties  cannot  aver  contrary  to  that.  Lutw.  232  ;  1  Sid. 
53,  60;  Stiles,  156.  It  is  in  the  Nature  of  an  Original.  Carth.  232  ;  2  Show.  253  ; 
4  Mod.  9 ;  Cro.  Car.  264  ;  1  Roll.  Abr.  893  ;  1  Mod.  158 ;  Cro.  Eliz.  181 ;  Carter, 
227  ;  Hob.  156,297. 

Mr.  R.  Counsel  cont'  :  The  Rejoinder  in  this  Case  is  only  an  Answer  to  the  Plaintiff's 
Replication,  which  goes  to  Matter  of  Fact  only,  viz.  that  he  prosecuted  his  Bill  of  Middle- 
sex, Hil.  13  Geo.  1,  returnable  the  Term  following.  To  this  the  Defendant  rejoins  what 
is  Matter  of  Fact  also,  vie.  that  tn  rei  terHate  the  Plaintiff  did  not  prosecute  his  Bill  in 
BU.  but  that  it  issued  afterwards,  and  not  till  the  30th  of  March ;  which  being  Matter 
otFact  only,  is  con f est  by  the  Demurrer.  The  Cases  that  have  been  cited  are  all  of  them 
Cases  upon  Latiiats  which  bear  Teste,  and  that  it  is  which  makes  the  Estoppel,  for  the 
Record  is  against  him  ;  but  in  the  Bill  of  Middlesex  there  is  no  Teste,  which  makes  a 
great  Difference.  Supposing  upon  a  Latitat  the  Teste  should  be  omitted,  the  Court 
would  take  no  Notice  of  it  by  Way  of  Estoppel,  but  it  may  be  averred  against.  The 
Case  in  Lutw.  is  not  to  the  Purpose,  for  there  the  Teste  appeared  upon  Record.  Sup- 
pofflng  a  Man  should  be  arrested  in  Vacation,  without  any  Writ  being  sued  out,  and 
afterwards  the  Plaintiff  should  take  out  a  Writ,  pretending  that  it  issued  out  the  Term 
preceding,  is  the  Defendant  estopped  to  aver  in  rei  veritate  when  the  Writ  issued  1  Vide 
2Keb.l73,198;  3Keb.213.  When  the  Statute  of  Limitations  hath  given  a  Man  a  legal 
Advantage,  tho*  it  is  a  hard  Case,  yet  this  Method  shall  not  avoid  it. 

Cur* :  The  Bill  of  Middlesex  ig  uie  Award  of  the  Court,  but  the  I^rty  is  not  concluded 
W  that  Award.  The  Statute  of  Limitations  is  a  remedial  Law,  and  made  to  preserve 
mc«  and  Quietness,  that  People  must  either  prosecute  their  Actions  in  Time  or  not  at 
all ;  it  was  the  Plaintiff's  Fault  he  did  not  take  out  his  Bill  sooner.  There  is  a  strong 
Case  in  Raym.  161,  the  Case  of  BUton  versus  Johnson,  which  will  [gg]  go  a  great  Way 
in  determining  this  Point.  Vide  the  Case  ;  where  it  is  held,  that  tho'  the  Teste  of  a 
bUitat  is  upon  Record,  and  the  Party  cannot  aver  against  it,  yet  there  would  be  great 
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InoonTenienoe,  if  he  oould  not  set  out  the  very  Time  of  the  Purchase  of  the  Writ ;  and 
the  Relation  of  the  Teste  is  only  to  prevent  lYaud,  and  not  justify  a  Tort.  The  Oourt 
further  held,  that  the  PlaintifE  in  this  Case  had  no  Remedy  for  his  Debt,  by  Reason  of  the 
Statute  of  Limitations,  unless  given  him  by  this  Fiction  in  Law ;  and  it  would  not  be 
right  for  the  Court  to  give  Remedy  by  Fiction,  where  it  is  expresly  prohibited  by  the 
Statnt<".  AdjornatuT. 


The  Defendant  gave  a  Warrant  of  Attorney  to  confess  a  Judgment,  Pagch.  5  Geo. 
2,  but  Judgment  mu  not  entered  up  that  Term ;  afterwards  the  PlaintafE  brought  an 

Action  of  Debt,  and  declared  upon  this  Warrant  of  Attorney ;  to  which  the  Defendant 
demurred.  Mr.  G.  Counsel  insisted,  that  the  Defendant,  by  his  Warrant  of  Attorney, 
had  confessed  the  Debt. 

The  Court  said,  they  never  heard  of  an  Action  being  brought  upon  a  Warrani  of 
Attorney  ;  that  the  JudgmerU  not  being  entred  within  the  Time  limited,  the  Authority 
vxu  determined ;  nor  can  the  Wurant  of  Attorney  be  any  Acknowledgment  of  a  Debt ; 
and  BO  Judgment  for  Uie  Defendant  per  totam  Cur'. 

43.— Wilkinson  versus  Draper.   Mich.  6  Geo.  11.  [1732].   B.  R. 

Verdict  set  aside,  because  the  Pleadings  which  were  special,  were  not  entred  with  the 

Clerk  of  the  Papers. 

Mr.  F.  Counsel  moved  to  set  aside  a  Verdict,  because  there  was  a  special  Plea  and 
BepliceUion,  and  no  Entry  was  made  thereof  with  the  Clerk  of  the  Papers,  which  is  irregu- 
lar and  contrary  to  Practice.  Mr.  S.  Counsel :  The  Defendant  should  have  objected 
to  this  in  proper  Time,  but  after  Verdict  it  is  too  late  to  take  Advantage  of  it. 

But  the  Court  said  they  wovld  not  suffer  the  OfHcer  to  be  cheated  of  hit  Fees  ;  and  so 
set  aside  ^  Verdict,  and  obliged  the  Pcaiies  to  go  hade  to  the  first  Fault 

[97]  44.— Daniel  ver.  Purbeck.  Mich.  6  Geo.  II.  [1732>  B.  R. 

Costs  for  not  Countermanding  a  Kotice  of  Trial  in  Time. 

Mr.  S.  Counsel :  It  is  an  established  Rule  in  this  Court,  that  where  Notice  of  Trial 
is  counterTnanded,  the  Countermand  to  save  Coats  must  be  two  Bays  before,  &c. ,  in  a  Town- 
Cause,  and  four  Days  in  a  Country  Cause.  Notice  of  Trial  was  given  in  this  Case  for 
the  19th  of  August  at  Warwick,  and  no  Countermand  till  the  Sixteenth ;  he  therefore 
moved,  that  the  Defendant  might  have  his  Costs  ;  there  is  no  Respect  to  be  paid  to  the 
Circumstances  of  the  Case,  but  the  Rule  is  general,  and  must  be  pursued ;  and  the 
Court  onkred  accordin^y,  that  the  Defendant  should  have  Costs. 

45.— Daniel  versus  Purkis.   Mich.  6  Geo.  II.  [1732],   B.  R. 
Motion  for  a  new  Writ  of  Inquiry,  the  Jury  having  foimd  Damages  for  the  Defendant 

Action  by  the  Plaintifi,  who  was  an  Attorney,  for  lus  Fees ;  pending  which  the 
Parties  came  to  an  Agreement,  that,  upon  Payment  of  so  much  Money  by  the  Defen- 
dant, Proceedings  should  be  stayed.  The  Defendant  paid  the  Money,  and  took  a  Dis- 
charge from  the  Plaintifi ;  notwithstanding  which  the  Plaintiff  afterwards  proceeded 
to  Judgment,  and  gave  the  Defendant  Notice  of  executing  a  Writ  of  Inquiry ;  a  Writ 
of  Inquiry  was  executed  accordingly,  and  the  Jury^  upon  the  Circumstances  of  the 
Case,  gave  one  Penny  J)am4iges  for  the  Defendant. 

Mr.  P.  Counsel  moved  for  a  new  Writ  of  In(juiry ;  upon  Issue  joined  the  Jury  may 
find  for  the  Plaintiff  or  Defendant,  at  their^Discrelion ;  but  after  Jud^merU  they  are 
only  to  inquire  into  the  Quantum  of  the  Dama^  the  Plaintiff  has  sustained,  and  cannot 
give  Damages  against  Hm ;  and  of  this  Opixuon  was  the  Court,  and  therefore  thought 
a  new  Writ  ought  to  go. 


42.— Ptthan  ver.  Hardt.   Mich.  6  Geo.  II,  [1732].  A  R. 
Debt  brought  on  a  Warrant  of  Attorney  to  confess  Judgment. 
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Mr.  S.  Counsel  eont' :  It  must  be  upon  the  common  Teims  tiien,  upon  Payment  of 
Costs. 

BCr.  P.  Counael  cited  the  Case  of  the  EaH  of  Botchford  and  the  Bishop  of  Norwich 
in  theO.F.  A  Quan  Impsdil  was  hrought,  and  Judgment  by  Default,  and  upon  ex- 
ecuting a  Writ  of  Inquiry,  the  Jury  found  there  was  no  such  Ohurch ;  and  upon  that 
Application  was  made  to  the  Court,  who  granted  a  new  Writ  without  Payment  of  Goste. 

[98]  Mr.  S.  Counsel :  The  Reason  is,  because  no  Costs  are  given  upon  a  Qvare  Impedit. 
It  is  the  ojnstant  Practice  to  pay  Costs  upon  Motions  of  this  Nature ;  if  the  Plaintiff 
will  waive  his  Judgment,  we  will  waive  our  Costs,  and  plead  the  GJeneral  Issue.  BiU 
the  Plaintiff  not  consenting,  the  Court  inlarged  the  Rule. 


46.— The  King  versus  Anne,  Uz'  of  Hannibal  Cartor.  Mich.  G  Cfeo.  II. 

[1732].   B.  R. 

One  committed  as  a  loose,  idle  disorderly  Person,  till  she  find  Security,  bailed  on  a  Habeas 

Corpus. 

The  Defendant,  being  a  Negro  Slave,  was  carried  by  her  fifaater  before  a  Justice  of 
Peace,  who  committed  her  to  BrideweU  as  a  loose,  idle  disorderly  Person,  and  for  In- 
giihing  and  Abusing  her  Master.  It  was  further  set  forth,  that  she  was  committed  for 
Want  of  Sureties ;  and  Directions  to  the  Gaoler  to  keep  her  till  she  found  good  and 
snfificient  Bail ;  she  was  now  brought  down  by  Baheas  Corpus,  and  Mr.  K.  Counsel 
moved  to  have  her  discharged ;  the  Commitment  ia  by  one  Justice  of  Peace  only,  and 
is  not  a  Conviction  upon  the  Act  of  Parliament,  like  Mary  TaHx^'s  Case ;  for  there  she 
ought  to  have  been  sent  to  the  County-Gaol,  She  is  committed  as  a  loose,  idle  disorderly 
Person,  for  Instdting  and  Abusing  her  Master  ;  if  the  Court  is  of  opinion  that  the  Oom  - 
mitment  is  legal,  we  have  got  good  Bcal  for  Sureties. 

Mr.  B.  Counsel  conV  :  The  Insulttng  and  Abusing  her  Master  is  an  Offence  bailable ; 
but  being  committed  likevrise  as  a  loose,  idle  disorderly  Person,  she  is  not  baUable. 

Cur* :  By  the  Commitment  the  Gaoler  is  charged  to  keep  her  in  Custody  only  till 
she  find  Security.  There  is  no  certain  Time  limited  in  the  Commitment  how  long 
she  shall  remain  a  Prisoner,  as  tijl  the  next  Seauons,  dc,  and  so  by  this  Means  she  may 
renuun  a  Prisoner  for  life. 

Mr.  B.  Counsel  then  offered  to  prove  her  a  Slave,  and  that  the  Mastw  might  keep 
her  a  Prisoner,  if  he  pleased  ;  but  the  Court  would  not  suffer  him  to  enter  upon  that 
Point.  She  is  committed  for  Want  of  Sureties,  and  must  be  bailed  if  she  hath  got  any. 
There  was  an  Affidavit  read  that  she  was  married  to  a  Freeman. 


47.— Berrington  versus  Parkhubst.   MieJi.  6  Geo.  II.  [1732].  B.  R. 

Vide  post.  Case  49. 
Amendment  of  Issue  in  Ejectment. 

Mr.  R.  and  Mr.  F.  moved  to  shew  Cause.  This  is  a  Rule  to  amend  a  Declaration  in 
Ejectment,  by  altering  the  Goun^  and  laying  the  Demise  in  Bucks,  whereas  [99]  now 
t<  is  for  TUhes  in  Middlesex,  llus  Amendment  goes  to  the  very  Suhstance  and  Jett  of 
the  Action,  and  the  Defendants  have  pleaded  to  the  Demise,  as  laid  in  the  Dedaration. 
Then  is  a  Difference  hetvieen  Actions  in  Ejedment  and  aU  oUter  Cases  :  and  the  Court 
will  never  suffer  the  Plaintiff  in  Ejectment  to  amend  his  Declaration. 

Mr.  A.  Counsel  conV  :  The  Court  have  frequently  suffered  the  Plaintiff  to  amend 
his  Declaration,  where  the  Mistakes  have  been  more  material.  In  Assumpsit  by  the 
Executors  of  the  Duke  of  Marlborough,  the  Court  gave  the  Plaintiffs  Leave  to  amend, 
^  laying  the  Assumpsit  as  a  Promise  made  to  them,  whereas  before  it  was  laid  as  a 
Promise  made  to  the  Duke  himself.  So  where  the  Word  Felonice  hath  been  omitted, 
the  Oourt  have  given  Leave  to  amend  after  Issue  joined,  and  the  Cause  been  actually 
carried  down  to  Trial.  Ejectments  are'the  Creatures  of  the  Court,  and  therefore  may 
take  greater  Liberties  in  rectifying  these  Mist^es.  /n  this  Case  the  Deda/raOon  vhtoh 
uos  delivered  in  the  Counfy  is  rifit,  it  is  the  Declaration  in  the  Copy  of  the  Issue  uhkh 
iswnng. 

Gur' :  We  never  suffer  Deelamtions  in  Ejectment  to  he  amended  where  i/  alters  the 
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Substance  of  the  Action ;  but  if  the  Dedaration  delivered  in  the  Country  is  right,  the 
Copy  of  the  Issue  may  be  amended  by  it ;  but  here  the  Rule  is  only  to  amend  the  Ikdara- 
ti&n,  and  you  cannot  amand  the  Copy  of  the  Issue  by  this  Rule  ;  and  therefore  the  Rule 
must  he  discharged. 

48.— The  King  versus  Inhabitants  of  Ecxxeshome.   Mich.  6  Geo.  II.  [1732].  B.R. 


Mr.  P.  for  a  Certiorari  to  remove  an  Order  of  the  Justices  relating  to  the  Repairs 
of  the  Highway,  and  obtained  a  Rule  to  shew  Cause.  Mr,  L.  There  is  no  Act  which  pre- 
scribes a  Method  for  the  Repair  of  the  Ways  but  the  3  cfi  4  W.  <fe  M.,  by  that  Statute, 
no  Certiorari  lies,  unless  the  Bight  come  in  Question  ;  by  7  C&  8  fl'.,  when  a  Township 
is  not  able  to  repair  the  Ways,  if  the  Inhabitants  will  contribute  per  Pound,  the 
Parish  is  to  repair  ;  but  how  1  by  the  Method  prescribed  by  3  £&  4  W. 

Cur' :  How  can  the  Justices  make  an  Order  to  repair,  and  how  can  they  make  a 
Rate  but  hySdtiW.t  Rule  discharged. 


QOO]  49.— Bbbaington  versus  Farkhdkst.  Mich.  6  Geo.  II.  [1732].  B.R. 


Mr.  A.  now  moved  again  to  mend  the  Copy  of  the  Issue  by  the  Declaration  delivered, 
by  changing  the  County  from  Middlesex  to  Bucks,  which  was  granted  by  the  Court ;  but 
they  refused  to  let  the  PlaintifE  strike  out  Tenementa  prtedict',  and  insert  dimissa 
prcBmissa  instead  of  them,  or  to  let  him  strike  out  the  5s.  Rent. 


50.— Lance  versus  Draper.    Term.  Hit.  6  Geo.  II.  1732.   B.  R. 

Motion  to  quash  a  Testatum  Ca'  Sa'  for  a  Variance  between  the  Writ  and  Record. 

PlaintifE  had  Judgment  to  recover  his  Debt  and  £5  pro  Dam^  dt  Custagiii.  The 
Defendant  brought  Error ;  and  Judgment  being  alBrmed,  the  Plaintifi  had  f  1 2  for 
his  Costs  allowed  him  upon  the  Writ  of  Error.  Whereupon  he  took  out  a  Cap"  ad  satis- 
faciendum to  levy  the  Debt  and  Costs  upon  the  original  Judgment,  acetiam  the  £12. 
Costs  upon  the  Writ  of  Error.  The  Plaintifi  afterwards  took  out  a  Testatum  Co*  Sa' 
to  levy  the  Debt  and  Costs  recovered  below,  but  took  no  Notice  of  the  Cost^  upon  the 
Writ  of  Error. 

Mr.  R.  Counsel  moved  to  quash  the  Testatum  Ca'  (S'a'  for  this  Variaiico. 

Mr.  S.  conV :  Here  is  no  Variance,  but  the  Testatum  is  agreeable  to  the  original 
Record ;  before  the  Statute  for  Amendment  of  Writs  of  Error,  where  the  Writ  contained 
more  than  the  original  Record,  that  was  always  held  to  be  a  material  Variance  ;  but 
where  the  Writ  contained  less,  as  where  Judgment  was  against  A.  of  B.  in  the  County 
of,  (&c.,  and  a  Writ  of  Error  had  been  brought  to  reverse  the  Judgment  against  A.  with- 
out mentioning  the  Addition,  yet  the  Writ  was  always  held  sufficient ;  and  the  Reason 
is,  because  it  is  agreeable  to  the  original  Record ;  and  tho'  it  is  not  set  out  in  so  full  a 
Manner  as  it  might  be,  yet  there  is  sufficient  to  make  it  answer  the  original  Record. 

But  the  Court  took  Time  to  consider. 


[101]  51.— Kent  &  Ux'  versus  Wright.   BU.  G  Geo.  II.  [1733].  R.  R. 


The  Defendant  and  another  were  jointly  and  severally  bound  in  a  Bond  of  £200, 
conditioned  to  pay  £100  at  a  Day  certain ;  but  it  waa  further  provided,  that  if  the  other 
Obligor  became  insolvent,  that  thm  the  Defendant,  upon  Payment  of  £50  at  the  Day, 
should  be  discharged  of  the  Bond.  The  Plaintiff  brought  his  Action  upon  this  Bond 
against  the  Defendant,  who  paid  £50  into  Court,  and  then  pleaded  a  Tender,  and  that 
the  other  Obligor  was  become  insolvent ;  the  Plaintiff  took  the  £50  out  of  Court,  and 
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!  then  demurred  to  the  Defendant's  Plea,  in  order  to  have  his  Damages  and  Costs ; 
Thereupon  the  Defendant  moved  the  Court  to  stay  Proceedings. 

Mr.  T.  Counsel  for  the  Plaintiff  insistad,  that  the  Tender  was  not  well  pleaded ; 
for  that  it  did  not  appear  when  the  other  Obligor  became  insc^vent ;  and  if  he  did  not 
become  ao  till  after  the  Day  of  Payment,  then  the  Condition  was  broke,  and  the  vhole 
Penalty  forfeited ;  and  cited  2  Cro.  594. 

Bfr.  S.  Counsel  cont* :  The  Defendant  must  go  before  the  Master  to  see  what  Damages 
aeerued  before  the  Money  was  paid  into  Court.  The  Plaintiff  insists,  that  the  Tender 
n  not  well  pleaded ;  but  he  has  waived  that  by  taking  the  £50  out  of  Court,  so  that  nothing 
is  now  to  be  considered  but  the  Costs  and  Damages. 

Cur* :  The  Condition  of  the  Insolvency  must  have  Keference  to  the  Day  of  Payment ; 
but  if  the  Insolvency  happened  after  that,  the  whole  is  forfeited  ;  it  does  not  appear  by 
this  Plea  when  the  msolvency  happened,  but  the  PlaiaUiff  has  vxtUied  this  by  accepting 
the  £50,  and  so  referred  it  to  the  Master,  to  see  what  was  due  for  Costs  and  Damages 
b^re  the  £60  was  brought  into  Court. 


Hie  Defendant  was  libdled  against  in  tha  ffishop  of  Elg's  CovH,  iw  oalfing  &e 
Haintifi  Bogue  and  BatcaL 

Mr.  F,  Counsel  moved  for  a  Prohibition,  and  suggested  that  these  were  Words  orUy 
of  Heat  and  Passion,  and  occa^Q^i-iion^d  by  the  Plaintiff's  giving  iU  Language  first, 
and  calling  the  Defendant  a  Lyar.  These  Words  are  not  punishaMe  in  the  Spiritual 
Court  To  shew  Cause. 


Mr.  M.  Counsel  for  the  Plaintiff  in  Error.  Assumpsit  against  the  Defendant  an 
Attorney  in  C.  B.  by  Bill,  Eil.  5  Qeo.  3,  and  an  Imporiuice  to  a  Day  certain  in  Eatter 
Tsim ;  Judgment  for  the  Plamtifi  by  Default,  and  a  Writ  tA  Inquiry  taken  out  retum- 
aUe  Cras*  A<onu*  D<m,^  which  is  the  last  general  Return  in  Easter  Term,  and  thereupon 
find  Judgment.  And  the  Error  insisted  upon  was,  that  Bills  in  C.  B.  are  of  the  same 
Ifalure  toiih  BiUs  in  this  Court,  and  that  all  Process  issued  out  in  Consequence  thereof 
ought  to  be  made  returnable  at  a  Day  certain.  That  this  Error  is  a  Misaward  of  Process, 
azid  not  amendable  within  any  of  the  Acts  of  Jeofails,  which  extend  only  to  Judgments 
after  Verdict. 

S,  Counsel :  This  is  a  Discontinuance,  and  aided  by  32  H.  8,  which  aids  Discontinu- 
ances after  Verdict  only ;  but  the  late  Act  for  Amendment  of  the  Law  extends  to  Judg- 
ments by  Default^  emd  brings  them  within  the  Remedy  of  that  Statute ;  and  the  Case 
ot  Leppor  and  Hobbs  vxu  eUed  by  Mr.  Draper  (amicus  Cur')  which  Case  was  in  Pasek. 
3  Oeo.  3,  Action  against  the  Defendant  an  Attorn^  in  C.  by  HI],  and  Judmient  by 
Dehoh ;  the  Plaintiff  took  out  a  Writ  of  Inquiry,  returnable  at  the  GeneralKetum ; 
Srror  was  brought  in  this  Court,  and  held  to  be  withut  the  Statute  of  Jeofails. 


Mr.  S.  Counsel  now  inmke  to  this  Cause  again,  and  said  it  was  nothing  but  a  Mis- 
eontinoance  aided  by  32  Hen.  8,  and  cited  the  Case  of  the  King  and  the  Bishop  of  Meath 
w  Ireland ;  which  was  a  Quare  Jmpedit  returnable  at  a  Day  certain,  bub  the  Return 
in  the  Venire  was  made  upon  the  general  Return-Day.  and  a  Writ  of  Error  being  brought 
m  this  Oourt,  Pasch.  3  Geo.  1,  thu  was  assigned  for  Error ;  and  after  it  had  been  spoke 
to  sevenl  Times  by  the  Counsel  at  the  Bar,  Parker,  C.  J.,  in  Tnn.  3  Geo.  1,  delivered 
the  Opmum  of  the  Court  in  Confirmation  offthe  Judgment ;  that  this  mu  amerMiie 
bg  the  StatuUt  being  only  a  MiseorUi\XQ3tynuance  of  the\Process,  and  rited  1  Ins^  333  a, 
the  Difference  between  a  Discontinuance  and  a  MiscontiDUance.   A  DiseotUinvanu 


62.— MosoBAVB  fer.  Povm.  Hil.  6  Geo.  11.  [1733].  B.  B. 
Vide  post.  Case  64. 
Prohibition  to  a  Libel  in  the  Spiritual  Court  for  Words. 


63.— Crifs  mus  Lasdesl.  Hil.  6  Geo.  II.  [1733].  R. 

Error. 


The  same  Cause  argued  again. 
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in  Proeets  consisting  in  not  doing  tohere  a  Process  is  not  continued ;  and  a  Miscontinu- 
ance is  when  one  Process  is  awarded  instead  of  another,  or  -when  a  Day  is  given  vhirh 

is  not  legal.  It  was  likewise  held,  that  this  Statute  extended  to  Oivil  Ckaaea  at  the  Suit 
of  the  drown.  As  to  the  Case  of  Lepper  and  Hobhs  he  eaid,  he  bad  looked  into  it,  but 
it  was  entered  with  an  Adjomatur  only,  and  not  determined.  The  Court  held  the  first 
Case  to  be  in  Point ;  and  thai  there  was  no  Difference,  only  in  the  present  Case  the  Jury 
appear  upon  a  Writ  of  Inquiry,  and  there  they  were  returned  by  Venire;  and  so 
Judgment  was  affirmed  per  Cur.  And  it  was  adjudged  afterwards  in  Easter  Term 
following,  inter  Burrows  versus  Dogley. 


54.— MusGRAVE  ver.  PovEE.   HU.  6  Geo.  II.  [1733].   B.  R. 
Vide  ante.  Case  52. 
Prohibition. 

Mr.  F.  Counsel  moved  to  shew  Cause,  dx.  These  Words  being  spoken  by  one  Clergyman 
agfunst  another,  are  Words  of  Scandal  and  Detraction,  ima  properly  toithin  the  Cog- 
nisance of  the  Spiritual  Court,  and  cited  2  BolL  Abr.  295,  pi.  8,  297 ;  2  Lutw.  1053, 
1054, 1055  ;  3  Lev.  17. 

Mr.  F.  Counsel  cont' :  These  are  oiJy  Words  of  Heat  and  Passion,  and  in  no  wise 
reflecting  upon  his  Function,  and  cited  Comb.  263  ;  2  Show.  454. 

Cur' :  In  the  sixth  of  the  late  Queen  this  Distinction  was  taken  upon  Motion  o£ 
the  like  Nature.  Where  the  Words  in  themselves  import  a  Reflection  upon  the  Pro- 
fession or  Business  of  another  Person^  and  where  they  are  general,  and  have  no  Tendency 
to  any  particvlar  Function,  as  in  the  present  Case ;  Rogue  and  Rascal  are  general 
Words,  and  do  not  in  the  least  relate  to  the  Function  of  a  Clergyman ;  and  therefore 
made  the  Rule  absolute  for  the  Prohibitum. 


55.— The  King  ver.  Moor.  HU.  6  Cfeo.  II.  [1733].  R  R. 
Perjury. — Motion  to  quash  the  Indictment. 

Indictment  for  Perjury  removed  by  Certiorari  into  this  Court ;  the  Defendant  carried 
down  the  Record,  and  gave  Notice  of  Trial,  but  not  being  ready  with  the  Evidence  he  never 
entered  the  Record,  and  therefore  was  oUiged  to  pay  [104]  the  Prosecutor  Costs.  And  now 
in  this  Term,  Mr.  S.  Counsd  moved  in  Behalf  of  the  Prosecutor  to  quash  Uie  IndicimenL 

Mr.  F.  Counsel  cont* :  The  Prosecutor  is  now  too  late ;  the  Duendant  has  pleaded, 
and  the  Parties  are  at  Issue.  If  the  Iiidictment  is  now  quashed,  it  must  be  upon  Pay- 
ment of  the  Defendants  Costs ;  and  of  this  Opinion  was  t^e  Court.  And  heoause  the 
Prosecutor  womd  not  agree  to  pay  Costs,  the  Court  refused  to  guash  the  Indictment. 


56.— Harooubt  versus  Seagrave.   Pasch.  6  Cfeo.  II.  [1733].   B.  R. 

Special  Demurrer  waived,  and  Nil  debet  pleaded  to  Debt  on  a  Judgment. — Refused  to  be 

set  aside  on  Motion. 

Action  of  Debt  upon  a  Judgment ;  Defendant  demurred  specially,  and  there  was  a 
Joinder  in  Demurrer;  but  before  the  Time  for  Pleading  ^eas  out,  the  Defendant  strvck 
his  Demurrer  out  of  the  Paper,  and  pleaded  Nil  debet  per  Patriam. 

Mr.  B.  Counsel  to  set  aside  this  Plea.  Whenever  the  Defendant  demurs  specially, 
and  aftervxLrds  waives  his  Demurrer,  he  can  plead  nothing  but  the  General  Issue  ;  hut 
Nil  debet  is  no  Plea  to  an  Action  of  Debt  upon  a  Judgment. 

Sed  per  Cur' :  In  all  Cases  where  a  Plea  in  Bar  is  pleaded,  we  never  suppress  it  upon 
Motion  ;  Nil  debet  is  a  general  Issue  ;  and  tho'  it  may  not  be  a  proper  Plea  in  this  Case, 
yetUisa  Plea  in  Bar,  (md  so  falls  within  the  general  Rule ;  if  thi  rUa  is  ill  the  PlainHff 
may  demur. 
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57.— HiL  amM  Sir  Thomas  Reynolds.  Pasch.  G  Geo.  II.  [173S].  B.B. 

Demurrer. — Motion  to  set  it  aside. 

Upon  Motion  to  set  aside  a  Demurrer,  the  Case  was  this  :  Action  upon  several  Cove- 
nants ;  the  Defendant,  without  craving  Oyer  of  the  Indentures,  set  forth  Indentures 
of  Covenant  in  his  Plea^  and  then  demurred  generaUy  to  the  Declaration ;  but  the  Court 
set  aside  the  Demurrer ;  because  the  Defendant  cannot  set  forth  (my  Deed,  &c.,  vntliout 
cranng  Oyer. 

Sea  Qtuere.  For  iho'  the  Party  demanding  is  not  bound  to  plead  without  it,  yet  he 
may  plead  without  it,  if  he  will,  on  taking  upon  himself  to  recover  the  Bond  or  Deed ;  the' 
if  he  dead  -without  Oyer,  he  cannot  after  waive  his  Plea  and  demand  Oyer.  Mo.  Ca.  28  ; 
3  Salt  199  ;  and  in  Wymark's  Case,  5  Rep.  74.  A  Defendant  pleaded  a  Deed  without 
^  Pfof'y  D.06]  <^->  the  Plaintiff  confessed  a  Deed,  but  without  Oyer  shewed  the  Con- 
ditioD,  and  aaaigned  a  Breach ;  and  held  good. 


58.— Heron  ver.  Busheu^   Pasch.  6  Geo.  II.  [1733].  £.  R 

Error  coram  vobis  will  not  Ue  ^ter  Affirmance. 

Action  in  the  Palaee-Court ;  the  Defendant  being  a  married  Woman  "deaded  Cover- 
iwe,  but  the  Flea  being  over-ruled  Judgment  was  given  against  her.  A  Writ  of  Error 
TBS  brought  in  B.  R.  and  general  Errors  assigned,  and  upon  that  Judgment  affirmed. 
Defendant  then  brought  Error  coram  vobis,  intending  to  assign  Error  in  Law ;  and 
thereupon  the  Plaintiff  moved  to  have  Execution ;  for  after  Judgment  affirmed  a  Writ 
of  Error  coram  vobis  will  not  lie ;  but  in  Support  of  this  Writ  was  cited  the  Case  of 
Tompson  and  I^on,  Pas^.  4  Geo.  2.  In  an  Action  in  the  Marshalsea-Couri,  the  De- 
fendant gave  Coverture  in  Evidence,  notieithstanding  which  Judgment  was  given  against 
ner;  tohereupon  she  brought  Error  in  this  Court,  and  Judgment  was  affirmed;  she 
afterwards  brought  Error  coram  vobis,  and  assigned  for  Error  that  she  ivas  a  Feme 
Court,  and  the  Court  allowed  this  for  Error  in  Fact,  and  reversed  the  Judgment.  But 
the  Court  afterwards  in  the  present  Case  granted  the  Motion,  and  held,  that  Error  coram 
TobiB  v>m  not  lie  after  a^/namee  of  Judgment ;  for  this  Writ  shall  not  be  allowed  but 
at  the  DisoreUon  of  the  Court ;  and  L.  /.  cited  1  Ventr.  31.   Vide  Cro.  EL  281,  Error 


59.— Charlton  versus  Banecroft.   Pasch.  6  Geo.  II.  [1733]. 

Error. 

After  Judgment  tn  B.  R.  ^  Parties  eiUered  into  an  Agreement  not  to  bring  Error 
in  Parliament,  nottcithstanding  which  the  Defendant  brought  Error,  &c.,  upon  this 
the  Plaintiff  applied  to  the  Court  to  quash  it,  and  had  a  Rule  accordingly ;  upon  which 
he  immediaidy  tack  out  Execution ;  and  the  Court  being  now  moved  to  set  aside  this 
BxBcutioii,  it  vas  insisted  upon,  and  so  ruled  by  the  Court,  thai  the  Ride  was  no  Super- 
ledeas  to  the  Writ  of  Error ;  if  the  Defendant  refused  to  obey  the  Rule,  the  Plaintiff 
night  have  had  an  Attachment ;  bid  whUe  the  Writ  teas  in  Being  the  Plainiiff  could  not 
sue  out  Execution. 


[106]  60.— Darby  versus  Gold.  Pasch.  6  Geo.  II.  [1733].  B.IL 

Record  of  Nisi  prius  lost, — Motion  to  make  a  new  one. 

^  Action  of  Debt  upon  a  Bond,  and  a  Verdict  for  the  Plaintiff ;  but  the  Becord  of 
Niai  Diius  being  lost,  Mr.  F.  Counsel  moved  for  leave  to  make  a  new  Record,  and  cited 
the  Case  of  Harvey  and  Jamea,  1  Vent.  92,  93,  and  said,  there  were  severri  other  Cases 
totiusPuroose;  and  uixm  this  a  Rule  was  made  accordingly. 

In  the  Caae  of  Needham  and  Granger,  9  Geo.  1,  the  Distringas  being  lost  a  new  Writ 
vw  gnmUd  per  Cnr',  returnable  by  the  Sheriff  of  Bristol 
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61.— JORANIH  nw.  WiLUAMS.   Posch.  6  Geo.  Jl.  [1733].   B.  R. 

Error. 


Ettot  upon  a  Judgment  in  C.  B.  upon  an  Action  brought  by  an  Attorney  of  that 
Court  by  BUI  against  the  Defendant  Executor,  &c.,  for  his  Fees  and  Business  solicited 
for  his  Testator ;  and  the  Dedaration  set  forth,  that  the  Defendant  being  indebted  to 
him  in  the  Sum  of  £6  for  Business  done  and  performed,  &c.,  he  in  Consideration  inde 
promised  to  pay  him  £60.  Defendant  pleaded  several  Judgments  had  against  him  cu 
an  Executor,  and  that  he  had  not  Assets  ultra  to  satisfy  the  Plaintiff^s  Demands.  The 
Plaintiff  confessed  the  Defendant's  Plea,  and  entred  Judgment  vnth  Prayer  of  Execution 
of  Assets  quando  acciderent ;  and  a  Writ  of  Error  being  brought  upon  this  Judgment, 
Mr.  M.  Counsel  took  two  Exceptums,  first.  That  this  being  an  Action  upon  several 
Promises,  the  Consideration  must  be  miUual,  or  otherwise  the  Action  will  not  He ;  and 
the  Sum  oi  is  not  efficient  to  raise  a  Consideration  for  the  Payment  of  £60.  Hk 
second  Objection  was,  that  the  Proceedings  being  by  Bill,  the  Defendant  in  hu  Hea 
ou^ht  to  have  concluded  no  Assets  die  impetrationis  Billce,  and  not  aa  he  has  done  in 
this  Case,  that  he  had  no  Assets  die  impetrationis  Brevis  originalis. 

Mr.  D.  Counsel  conC  :  As  to  the  first  objection  he  said,  the  Sexagint*  Libras,  men- 
tioned in  the  Consideration,  was  only  Surplusage,  and  the  Declaration  is  weU  enough 
without  it ;  for  it  is  said  in  the  Consideration  inde  be  promised  to  pay  prcedict'  SexagirU* 
Libras ;  so  that  if  the  SexagirU'  be  omitted,  the  prcBaict'  libras  ia  good.  To  the  second 
Objection  he  said,  [107]  if  the  Defendant's  Plea  is  naught.  Judgment  must  be  for  the 
Plaintiff  in  either  Court,  for  the  Defendant  cannot  take  Advantage  of  his  own  Error  ; 
and  the  Judgment  was  {^rmed  per  Cur'.  Vide  1  Lutw.  445 ;  Cro.  El.  647 ;  Pahn. 
74 ;  Savil  71.  SexMvnt'  rejected  as  Surplusage.  Cro.  £L  747,  pL  28.  the  Sum  of  £10 
sufficient  to  raise  a  Consideration  for  Payment  of  £100. 

62.— Ring  versus  Horwku.   Paseh.  6  Geo.  IL  [1733].   B.  B. 

Certiorari. 

Mr.  B.  Counsel,  to  quash  a  Certiorari,  which  was  granted  to  remove  several  Orders 
of  Justices  of  the  Peace,  that  were  made  at  the  Greneral  Sessions  for  the  Repair  of  High- 
ways, according  to  a  Power  granted  to  them  by  the  S  i  W.  M.  c  12,  by  Virtue  of 
which  Statute,  the  Justices  may  in  Sessions  order  an  Assessment  to  be  made  to  repair 
the  Highvxiys,  &c,  provided  such  AssessmerU  does  not  exceed  Bd.  in  the  Pound ;  and  it 
is  further  enacted  by  the  same  Statute,  that  aU  Matters  concerning  Highioays,  &c.,  shall 
be  determined  in  the  County  where  the  same  do  lie,  and  not  elsewhere  ;  and  that  no  Pre- 
sentment, Indictmmt  or  Order,  made  by  Virtue  cf  this  Act  shaU  be  removed  by  Ceitionxi 
out  of  the  said  County  into  any  other  Court.  Per  Cur' :  A  Buie  to  sheto  Cauae. 


In  Ejectment  the  Case  was  thus  :  Birk  being  seised  of  Lands  in  Fee  covenanted  (out 
of  the  natural  Love  and  Affection  which  he  had  for  his  Wife  Anne,  and  for  her  better 
Provision  and  Maintenarux  after  his  Decease),  to  stand  seised  to  the  Use  of  himsdf 
and  Anne  his  Wife  during  their  Lives,  and  the  Life  of  the  Survivor  of  them ;  and  after 
his  Decease,  and  the  Decease  of  the  Survivor  of  them,  then  to  the  Issue  of  their  two  Bodies 
lawfully  to  be  begotten  ;  and  for  Default  of  such  Issue,  Remainder  to  his  Wife  for  lAfe, 
with  a  Power  to  limit  over  the  Estate  to  such  Persons,  and  to  such  Uses,  as  she  should 
appoint ;  and  for  Ward  of  such  Apwintment,  Bemainder  to  William  Thornton  the 
Lessor  of  the  Piainiiff  in  Fee.  Birk  died  without  Issue ;  Anne  entred ;  and  by  Lease 
and  Belease  conveyed  the  Lands  in  Question  to  her  sister  Jane  SmaUpieee  in  Fee,  who 
made  a  Lease  of  the  Premisses  in  [108]  Question  to  the  Defendant.  Anne  dies ;  after 
whose  Death  WiUiam  Thornton  enters ;  upon  whom  Pettoe  the  Lessee  of  Jane  Small 
piece  re-enters,  upon  which  the  Ejectment  is  brought.  And  this  Matter  being  made 
a  Case  for  the  Determination  of  this  Court,  Mr.  li.  Counsel  argued  iEor  the  Plaintiff, 
and  Mr.  F.  for  the  Defendant. 

Mr.  R.  the  Doubt  in  Question  depends  upon  these  two  Points,  viz.  what  passed  by  the 
Lease  and  Belease  to  Jane  Small|nece ;  and  if  it  should  be  adjudged  Uiat  nothing  passed 


63.— GooDTiTLE  Msr.  Pettoe.  Poach.  6  Geo.  IL  [1733].  B.  B. 
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btf  that  Conveyance,  then  2dly,  whether  the  Limitation  of  the  Use  to  William  Thornton 
vxu  a  good  Limitation  to  raise  a  Use  to  him  orno.  As  to  the  first  Point,  whether  a  Use 
is  raised  by  Fine  or  Feoffment,  there  is  no  Occasion  for  any  Consideration ;  because 
the  Uses  are  raised  out  of  the  Estate  of  the  Trustees,  in  whom  the  whole  Fee^imple  is 
vested  ;  hut  in  all  Cases  upon  Covenants  to  stand  seised,  the  Use  arises  out  of  the  Estate 
of  the  Covenantor,  in  whom  the  Fee  remains  tiU  the  contingent  Use  arise  ;  and  therefore 
there  must  be  a  Consideration,  otherviBe  no  Use  can  arise  upon  such  Limitations. 
2  Sid.  66.  Natural  Love  and  ASection  is  a  good  Consideration  by  Reason  of  Proximity 
of  Blood ;  so  the  Love  and  ASection  which  a  Man  bears  towards  his  Wife,  is  a  good 
Conaideration ;  but  where  there  vnfUs  Privity  of  Bloody  or  a  valued  ConsidenUim  tn 
Money,  there  the  Limitation  is  absolutely  void.  In  th^  Case  therefore  the  Limitation 
of  the  Use  to  the  Wife  is  a  ^ood  Limitation,  there  appearing  a  sufficient  Consideration 
upon  the  Face  of  the  Deed  itself  to  raise  a  Use  to  her ;  she  takes  an  express  Estate  for 
Life ;  but  what  makes  the  Doubt  in  this  Case  is,  the  Power  which  is  given  to  the  Wife 
of  limiting  over  the  Estate  to  such  Persons,  and  to  such  Uses,  as  she  shall  appoint ;  so 
that  here  is  no  Cestui  mte  Use  named  in  certain,  neither  can  any  Consideration  be 
intended  in  Blood ;  if  Jane  Smailpeice  hath  any  Title,  she  must  claim  by  the  first 
Covenantor  ;  but  she  cannot  claim  under  him,  because  she  is  a  Stranger  to  the  Covenantor, 
and  likewise  there  is  no  Consideration ;  supposing  the  Covenantor  had  covenanted  out 
of  Love,  &c,  to  his  Wife,  to  stand  seised  to  the  Use  of  his  "Wife  for  Life,  Remainder  to 
Anne  SnuJlpeice ;  in  this  Case  no  Use  cotdd  arise  to  Anne  SmaU^ieice  ;  for  there  is  no 
Consideration  either  express  or  impUed ;  and  being  aXtogeiher  a  Stranger  in  Mood,  she 
cannot  claim  under  the  first  Covenant.  Nor  can  any  Consideration  be  averred  in  this 
Case,  because  the  Appointee,  at  the  Time  of  raising  the  Use,  was  uncertain ;  and  this 
agrees  with  MUdmay's  Case.  Where  Uses  are  raised  by  Covenant  in  Consideration 
of  paternal  Love,  (Stc,  or  for  the  Advancement  of  any  of  his  Blood,  and  after  in  the 
same  Covenant  a  Proviso  is  added,  that  [109]  the  Covenantor  for  divers  good  Con- 
sideiations,  may  make  Leasee  for  Years  to  his  Sons  or  Daughters,  or  any  other  of  his 
Blood ;  yet  the  Covenantor  in  such  Case  cannot  make  Leases  to  his  Sons,  <&c.,  much 
less  to  any  other  Person  ;  because  the  Power  to  make  Leases  for  Years  was  void  when 
the  Indenture  was  sealed  and  delivered ;  for  the  Covenant  upon  such  general  Considera- 
tion cannot  raise  an  Use  ;  and  no  partitmlar  Averment  can  be  made,  because  his  Intent 
was  as  genend  as  the  Considemtion  was ;  and  his  Intent  at  the  Time  of  the  Deltvery 
of  the  Deed  was  not  to  make  a  Lease  to  amy  Person  in  certain,  but  a  Ikmise  generally  to 
vhom  he  pleased ;  and  therefore  the  Power  to  make  Leases,  the  Uses  bemg  created 
and  raised  by  Covenant  upon  the  Consideration  aforesaid,  were  void  ab  initio ;  and 
no  Averment  can  make  it  good,  or  reduce  it  to  any  Certainty,  for  the  Intent  of  the 
Covenantor  is  as  general  as  the  Words  are,  1  Rep.  176  b.  As  to  the  second  Point,  rw, 
Whether  there  appears  sufficient  Matter  upon  the  Face  of  the  Deed  to  raise  a  Use  to 
William  Thornton,  he  argued,  a  good  Use  would  arise  to  William  Thornton.  If  a 
Man  covenants  for  divers  good  Causes  and  Considerations  to  stand  seised  to  the  Use  of 
John  a  StUee,  tho'  J.  S.  is  not  mentioned  to  be  of  his  Blood,  yet  the  Relation  he  bears  to 
the  Covenantor  may  be  averred ;  in  this  Case  there  is  no  Question  but  if  William  Thornton 
had  been  mentioned  to  be  the  Sister's  Son,  but  then  a  good  Use  would  have  arisen  to  him 
upon  that  Covenant ;  and  the  Consideration  of  Love,  &c.,  might  have  been  averred,  as  it 
adjud^d  in  Mildmay's  Case,  1  Bep.  176  &,  177  a. 

It  is  the  Intent  of  the  Covenantor  not  only  to  provide  for  his  Wife,  but  bis  Intent  is 
likewise  to  pro^^  for  WUliam  Thomlon  who  was  his  Sister's  Son ;  k  Love  wd  Affec- 
tion to  his  Wife  had  been  omitted,  yet  all  Uses  in  Remainder  to  Relations  and  the  next 
of  Kin  had  been  good;  nor  can  the  Consideration  of  Love,  &c.,  to  his  Wife,  mentioned 
and  expressed  in  the  first  Limitation,  destroy  these  subsequent  U ses  ;  for  a  Consideration, 
when  it  is  not  inconsistent  with  the  Deed,  may  be  averred ;  tho''  a  Consideration  be 
expresly  mentioned  in  the  first  Limitation ;  and  so  is  Bedel's  Case,  7  Rep.  40  ;  Harpur's 
Case,  1 1  Rep.  24  b,  26  a,  where  it  is  also  resolved,  that  altho'  she  be  not  mentioned  to  be 
his  Wife,  yet  an  Averment  may  be  made  to  thcU  Purpose ;  so  if  a  Man  covenants  to  stand 
seised  to  the  Use  of  J.  3.  without  mentioning  him  particularly  to  be  his  Son,  yet  J.  B. 
may  be  averred  to  be  his  Son. 

sSt.  F.  eaat* :  He  agreed,  that  the  two  Points  were  the  Proper  Points  in  Question  ; 
in  this  Cox,  the  Power  which  is  given  to  the  Feme  of  limiting  over,  &c.,  depends  upon 
the  first  ConsidenUion,  and  the  Uses  which  faU  isitkin  that  Considera^lOiiion  will  be 
good ;  the  Reason  of  Mildmay's  Case  is,  because  the  Uses  arising  from  the  Power  reserved 
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to  tlie  Covenantor  do  not  fall  within  the  Consideration  mentioned  in  the  Covenant ; 
it  is  admitted,  that  if  the  Estate  had  been  Hmited  to  Anne  in  Fee,  that  in  that  Case  the 
Lease  and  Release  to  her  Sister  Jane  Smallpiece  would  have  been  good ;  the  Limitation, 
as  it  now  stands,  falls  strongly  within  that  Reason,  only  the  Method  in  which  it  is  now 
limited  is  more  advant^eous  to  her  than  if  it  had  men  actually  limited  in  Fee  ;  for  as  it 
now  stands,  if  she  haa  remarried  with  another  Husband,  she  might  notwiikstanding 
her  Coverture  have  disposed  of  it  by  Will  or  otherwise  to  her  oton  Belations.  Here  iB  an 
express  Power  given  to  Anne  upon  Consideration  of  Love  and  Affection ;  vhich  Power 
she  hath  put  in  Execution  by  making  a  Lease  and  Release  to  Jane  SmaUmeee,  who 
does  not  claim  as  a  Conveyuice  from  Anne,  but  is  in  by  Virtue  of  the  first  Covenant ; 
if  a  Man,  in  Consideration  of  Money  given  by  B. ,  coveTiants  to  stand  seised  to  the  Use  of  ^ 
for  Life,  Remainder  to  C.  in  Fee,  the  Remainder  toC.  is  good  ;  and  yet  he  is  a  Stranger 
to  the  Gift  of  the  Money.  2  Roll.  Abr.  784,  pi.  6  d  7.  But  the  Remainder  is  grounded 
upon  the  Consideration ;  and  yet  the  Conveyance  in  that  Case  did  not  operate  by  Way  of 
Bargain  and  Sale,  but  by  Way  of  Covenants  to  stand  seised,  and  the  Power  of  limiting 
over  ;  this  Case  is  grounded  upon  that  Consideration.  Note  :  Since  ike  Statute,  where  a 
Person  covenants  to  stand  seised  in  Consideration  of  Money,  after  the  Covenant  is  inrolled 
it  operates  by  Way  of  Bargain  and  Sale ;  and  yet  it  does  not  take  its  Effect  from  the 
Inrolment,  but  from  the  prst  Covenants.  In  the  Case  of  Knight  and  Tomlinson,  the 
Testator  devised  Lands  for  one  to  Life,  vrith  a  Povxr  to  the  Devisee  to  limit  the  Bstaie 
over  in  Fee ;  and  adjudged,  that  where  a  Person  takes  an  express  Estate  for  Life,  he 
cannot  take  a  greater  Estate  by  Implication ;  but  nevertheless  the  Devisee  may  dispose 
of  the  Estate  according  to  the  Poiver  given  him  by  the  Testator ;  which  Determination 
falls  within  the  Reason  of  this  Case.  And  yet  in  that  Case,  had  the  Power  been  general, 
without  giving  an  express  Estate,  a  Fee  would  have  passed-    1  Salk.  239. 

As  to  the  second  Point,  vis.  whether  there  appeared  suflScient  Consideration  to 
raise  a  Use  to  William  Thornton,  he  held  there  did  not ;  for  the  Consideration  must 
be  such  a  Consideration  as  the  Testator  had  in  View ;  if  a  Man  covenants  to  stand 
seised  without  mentioning  any  Consideration,  there  can  he  no  Averment  of  a  Considera- 
tion; in  Mildmay's  Case,  where  Love  and  Affection  is  expressed,  the  Person  to  whom 
the  Use  is  made  may  aver  in  what  Degree  he  stands  related ;  as  that  he  is  Son,  Brt^r,  &c , 
so  if  the  Covenant  be  ge-\Xii']-neral  with  Consideration,  and  the  Person  and  the  BeUUion 
he  bears  the  Covenantor  be  shewed,  the  Consideration  may  be  averred ;  but  in  this  Case 
there  is  no  Consideration,  nor  does  it  appear  in  what  Degree  William  Thornton  stands 
related  to  the  Covenantor ;  and  so  a  Difference  between  this  and  Mildmay's  Caw,  and 
therefore  cannot  be  aided  by  Averment.  The  Statute  of  Frauds  makes  this  Case  much 
stronger  ;  for  by  that  Statute,  all  Declarations  and  Uses  of  Trusts,  &c.,  are  made  void, 
unless  proved  by  some  Writing  signed  by  the  Party,  or  by  his  Last  WiU  in  Writing ; 
now  here  appears  nothing  in  this  Writing  to  raise  a  Use  ;  for  altho'  Uses  are  declared, 
yet  if  there  does  not  appear  sufficient  Matter  to  create  them,  the  Declaration  is  made 
void  by  that  Statute  ;  for  since  the  Statute,  no  Use  can  he  averred  by  Parol,  but  must 
be  reduced  into  Writing,  &c.  He  urged  further,  that  the  Consideration  is  not  sufficiently 
found  in  this  Case,  which  is  now  to  be  considered  in  the  Nature  of  a  Special  Verdict ; 
it  ought  to  have  been  found  certain,  that  the  Use  arises  upon  Consideration  of  Love 
and  Affection ;  for  in  Pleading,  it  is  not  sufficiefU  to  aUeage  he  is  Son,  &c.,  without 
averring  the  Consideration ;  for  upon  Issue  joined  nothing  can  be  found  upon  Verdicty 
but  that  he  is  Son,  &c.,  so  that  if  no  Consideration  be  found,  none  can  be  inferred  after- 
wards to  raise  the  Use. 

Mr.  R.  's  Reply  :  The  Case  of  Knight  and  Tomlinson  is  a  Case  in  Point,  so  far  as  it 
manifests  that  Anne  took  an  Estate  for  Life.  It  is  expresly  laid  down  in  Bedel's  Case, 
that  an  Averment  may  be  made  that  is  consistent  vdth  the  Deed,  provided  the  Person  is 
certain ;  and  that  this  Averment  is  traversable  and  issuable  appears  in  Mildmay's 
Case,  1  Rep.  1 76  b.  In  the  present  Case  the  Person  is  certain,  viz.  to  William  Thornton ; 
and  had  he  been  mentioned  in  the  Deed  as  Sister's  Son,  without  Doubt  that  would  have 
been  a  good  Consideration  to  have  raised  a  Use.  The  Statute  of  Frauds  doth  not  extend 
to  this  Case ;  the  Limitation  is  here  by  Deed,  dc,  and  the  Averment  is  only  to  make 
and  ex|Jain  the  Consideration  availaUe ;  but  it  does  not  extend  to  create  the  Uses, 
but  is  only  to  make  the  Consideration  sufficient  to  support  the  Uses  which  are  declared 
by  the  Covenants  to  stand  seised,  and  reduced  into  Writing  according  to  the  Statute. 

Raymond,  0.  J.  Under  whom  does  Jane  Smallpiece,  to  whom  the  Lease  and  Release 
teas  made,  claim,  and  how  does  that  Conveyance  to  her  operate  )  It  arises  out  of  the 
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EslaU  limited  by  the  Sutband,  and  she  being  a  Stranger  in  Blood  to  him,  and  there 
having  been  no  Conaideralion  of  Money  made  to  him,  the  Lease  and  Beleaae  is  void ; 
for  she  does  not  claim  by  that  only,  but  by  Virtue  of  the  furst  Cove^\Q^umt ;  Aver- 
ments in  these  Cases  are  not  altered  by  the  Statute,  nor  does  the  Act  extend  to  them. 
The  Intent  of  the  Covenant  is  plain ;  but  the  Question  in  this  Case  is,  how  ike  Use 
will  arise,  and  whether  the  Consideration  is  made  good  by  Averment. 

P.  J.  No  Part  of  the  Consideration  can  extend  to  the  Lessor ;  for  natural  Love 
and  Affection  to  the  Wife  cannot  be  extended  to  the  Nephew ;  neither  can  the  Intent 
of  the  Covenantor  make  the  Uses  good.for  there  must  be  a  Consideration,  or  the  Limita- 
tion is  void ;  and  the  Intent  can  go  no  further  than  appears  upon  the  naked  Limitation 
of  the  Usee  themselves. 

P.  J.  This  case  will  deserve  Consideration.  If  Jane  Smallpiece  hath  any  Estate, 
she  must  daim  it  from  the  Covmantor.  But  she  can  c^im  no  Estate  from  hiniL,  because 
there  b  neither  Privity  in  Blood,  nor  Consideration  in  Mcmey ;  and  in  all  Covenants 
to  stand  seised  there  must  be  a  Considerationy  or  the  Limitcttion  is  void.  When  a  Con- 
sideration is  once  expressed,  it  will  extend  to  all  to  whom  a  Use  is  limited  ;  provided 
the  Persons  are  certain,  and  mentioned  by  Name  within  the  Deed.  The  finding  helps 
the  Plaintiff  in  this  Case ;  he  is  found  U>be  the  Sister's  Son,  which  is  as  ahrong  as  if 
he  had  been  so  named  in  the  Deed. 

L.  J.  The  Defendant  can  have  no  Title  in  this  Case ;  for  the  Person  who  conveyed 
to  her  had  but  an  Estate  for  Life,  and  no  Fee  \  if  therefore  the  Defendant  hath  any 
Title,  it  must  arise  out  of  the  Estate  of  the  first  Covenantor  ;  but  it  cannot  arise  out 
of  his  Estate,  because  no  Privity  in  Blood,  nor  other  valuable  Consideration.  As  to 
the  second  Point,  there  arises  some  Difficulty,  tho'  upon  the  Equity  of  those  Cases 
which  have  been  cited,  the  Plaintifi  seems  to  have  good  Title.  WW«»r  in  a  Deed 
the  Considmttions  are  general,  an  Averment  vMdi  is  consistent  wiUh  the  Deed  may 
be  made ;  so  where  the  Considaration  is  partiadar,  as  if  a  Man  anwnanb  out  of  Lave, 
&c,  to  his  ddest  Son  to  stand  seised,  &c..  Remainder  to  his  second  Son,  notwithskmdi^ 
the  Consideration  is  particula/r,  and  restrained  to  the  eldest  Son,  yet  it  may  be  extended 
to  an  Averment  to  relate  to  the  second  Son ;  but  there  he  is  expressed  to  be  his  Son, 
which  is  an  Explanation  of  the  Consideration  upon  which  the  first  Use  arises.  In 
this  Case,  here  is  no  Explanation,  and  yet  he  said  he  was  inclinable  to  think  it  aided 
by  the  Averment.  The  Statute  of  Frauds  is  not  in  Question,  nor  of  any  Force  in  this 
Csae ;  for  when  the  Use  is  created  by  Deed,  the  Consideration  may  be  averred,  as 
Payment  of  Money,        Sed  adjomatur,  in  order  for  a  second  Argument. 

[113]  Upon  the  second  Argument,  Raymond,  C.  J.,  delivered  the  Opinion  of  the 
Court  as  foUotos,  viz. 

That  the  Remainder  to  the  Wife,  with  a  Power  to  limit  over  ihe  Estate  to  such  Person 
or  Persons  as  she  should  appoint,  was  a  void  Limitation,  and  consequently  her  Con- 
veyance to  Anne  Smallpiece  by  Lease  and  Release  was  a  void  Conveyance,  and  therefore 
the  Defendant  can  have  no  Title.  2dly,  That  the  Bemaindo'  to  William  Thornton 
was  good  ;  for  here  is  a  Cestuique  Use  nam^  in  certain,  and  he  is  found  by  the  Verdict 
to  be  Nephew  to  the  Covenantor ;  and  according  to  the  Resolutions  in  1  Rep.  176  b, 
177  a,  Mildmafs  Case.  7  Eep.  40,  BedeVs  ^ise.  11  Rep.  24,  25,  Harpur's  Case. 
The  Consideration  may  in  this  Case  be  averred ;  and  ther«Eore  Judgment  was  given 
for  the  Plaintifi  per  totam  Cur*. 


64.— Oale  ver.  Mottbah.  Past^.  6  Geo.  IL  [1733].  B.  B. 

Vide  poet.  Case  103. 

Arbitration  Bond. — Defendant,  after  further  Time  given  him  by  the  Court  to 
[Jead,  may  demur  generally. 

In  an  Action  upon  an  Arbitration  Bond  the  Defendant  pleaded  no  Award.  The 
Plaintiff  in  his  Replication  set  forth  an  Award,  and  assigned  a  Breach ;  whereupon 
the  Defendant  applied  to  the  Court  for  further  Time,  and  had  a  Rule  for  further  Time 
to  plead  ;  the  Defendant  staid  till  the  Time  was  expired,  and  then  demurred  generally. 
Mr.  F.  Counsd  now  moved  to  set  aside  the  Demurrer,  and  that  the  Plaintiff  might 
hate  Liberty  to  sign  Judgment ;  because  the  Defendant  had  not  pleaded  an  issuable 
PUa,  as  is  the  usual  Practice  in  aU  Cases  where  he  moves  for  Time  to  plead,  and  U  is 
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under  these  Circumstances  only  that  the  Rule  is  granted ;  so  is  the  oommon  Pnctioe 
in  Cam'  Scacc' ;  and  tho'  be  could  nU  produce  a  Precedent  in  this  Court,  yet  the  Beason 
of  the  Thing  is  the  sune ;  for  otherwise  the  Obtaining  Uie  Rule  Tould  only  be  a  Tridc 

the  Deiendant's  to  get  Time  in  OvAet  to  ddaiy  the  Plaimtiffs  Proceedings ;  for 
the  Defendant  may,  at  any  Time  before  Judgment,  waive  hie  Demurrer  and  plead  over. 

P.  and  the  rest  of  the  Justices  against  the  Motion.  There  are  ttpo  ways  of  Pleading 
the  General  Issue ;  the  one  when  the  Plea  goes  to  the  Fact,  and  concludes  to  the  Country  ; 
the  other  is  by  Demurrer,  which  is  an  Issuable  Plea  in  Law ;  we  do  not  indeed  in  these 
Cases  idlow  him  to  plead  a  dilatory  Plea,  as  in  Abatement,  &c.,  but  upon  Demurrer 
the  Plaintiff  may  join  Issue,  and  have  Judgment  upon  the  Pleadings.  I  do  not  see 
how  the  Defendant  could  have  pleaded  a  [11^  genertu  Plea  to  the  CouiUry ;  for  should 
he  rejoin  dnd  plead  no  Breach,  that  would  have  been  a  Departure  from  his  first  Plea, 
and  would  admit  an  Award.  When  the  Defendant  moves  for  Time  to  plead,  he  does 
not  by  that  Means  vxUve  any  oUter  Advantage ;  and  so  the  Motion  mu  denied  per  Cur'. 


The  Defendant  toas  arrested,  and  held  to  Bail,  upon  Affidavit  made  by  a  Oiird  Person, 
and  not  by  the  Plaintiff  himsdf,  of  a  Note  whidi  h£  had  seen  in  the  Hands  of  a  Notary 
PtMick  at  Hamborough,  wherAy  the  DefendaiU  promisedt  &c,  to  pay  the  Plaintiff, 
&C.  Mr.  F.  moved  to  discharge  the  Defendant  upon  eommon  Bail^  btSoaute  the  Affidaoit 
was  n(A  suf^cient  to  ascertain  the  Cause  of  Action. 

Mr.  S.  Counsel  opposed  the  Motion,  and  offered  to  supply  this  Defect  by  a  supple- 
mental Affidavit.  To  which  it  was  answered,  that  12  Geo.  1,  intitled  an  Act  to  prevent 
frivoloua  and  vexoHous  Am^,  makes  it  necessary  Ua  the  AMdamt  to  be  previoue 
to  the  Afreet,  and  so  are  the  express  Words  of  the  Act ;  but  in  this  Case  it  is  aomitted, 
that  the  Affidavit  upon  which  the  Arrest  was  made  is  insuffident ;  U  muH  therefore 
be  thrown  out  of  the  Question,  and  then  how  wiU  the  Matter  stand ;  it  will  stand  Uius, 
thai  the  Defendant  teas  arrested  without  any  Affidavit  at  all,  v^ich  is  tlle^,  and 
contrary  to  the  Act  of  Parliament,  which  enacts,  that  no  Person  whatsoever  shall  be 
arrested  and  held  to  special  Bail,  unless  Affidavit  be  made  by  the  Plaintiff,  that  his 
Debt  is  upwards  of  £10,  and  exce^  the  Sum  svxtm  to  be  indorsed  on  the  Back  of  the 
Writ.  On  the  other  Side  it  was  said  that  the  Plaintiff  in  this  Case  had  in  every  Respect 
complied  with  the  Terms  of  the  Act  of  Parliament ;  for  m  the  first  place,  here  is  an 
Affidavit  of  the  Debt  made  before  the  proper  Office,  and  the  Sum  sworn  to  is  indorsed 
on  the  Baae  of  the  Wrif ;  by  which  it  sufficiently  appeal^  that  the  Cause  of  ActHm 
is  such  as  will  hold  the  Defendant  to  special  Bail ;  and  the'  it  is  not  entered  so  r^;ularly 
as  perhaps  it  might  have  been,  yet  certainly  the  Plaintiff  is  now  at  Liberty  to  su{^y 
the  Defect  by  a  more  perfect  Affidavit,  and  in  this  last  Affidamt,  the  Cause  of  Action  ie 
sworn  to,  and  tha  Defendant's  Adcnowledgment  of  the  Debt ;  and  the  Case  of  Hothouse 
and  Hansell,  Pasch.  4  Geo.  2,  which  [115]  was  to  this  Effect ;  Plaintiff  made  Affidavit 
before  the  proper  Officer,  that  the  DefendarU  was  indebted  to  him  in  Ute  Sum  of  £40, 
but  did  not  swear  to  the  Cause  of  Action  at  that  Time,  but  afterwards,  before  the  Pur- 
ihasing  the  Writ,  he  made  a  fresh  Affidavit  of  the  Cause  of  Action ;  which  vxss  held 
good,  because  both  Affidavits  were  before  the  Issuing  of  the  Process.  In  the  originat 
Case  the  Court  being  divided,  adjornatur. 


Writ  of  Error  out  of  the  Comm>on  Pleas  in  an  Action  of  Debt  upon  an  Eseape; 
the  Case  was  this  :  J.  S.  was  taken  upon  a  Latitat  issuing  out  of  this  Court  at  the  Suit 
of  Wright,  and  committed  to  the  Custody  of  the  Marshal  of  the  Court  of  King^s  B*Mch, 
and  was  afterwards  brought  by  Habeas  Cormis  before  Denton  /.  of  the  Common  Pleas, 
who  committed  him  to  the  Custody  of  the  Warden  of  the  Fleet,  from  whence  he  made 
hia  Escape  i  whereupon  Wright  brought  his  Adion  against  Qambier  Ute  Plaintiff 


66.— Innts  versus  Sinclear.   Pasch.  6  Geo.  II.  [1733].  B.R. 
Vide  Hohnes  verstis  Mendese,  Case  106. 
Bail  upon  Affidavit. 


66.— Gahbqk  ver.  Wright.  Pasch.  6  Geo.  II.  [1733].  B.  B. 

Tide  post,  Case. 
Error. — Escape. 
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in  Error,  and  had  Jvdgment.  E.  Serjeant  took  two  Exceptions ;  Iiia  firat  Objection 
was,  that  the  Commitment  to  the  Fleet  was  void ;  because  it  does  not  a^>ear,  that 
at  the  Time  of  bringing  the  Habeas  Corpus  there  was  any  Process  out  of  C.  B.  against 
J.  S.,  and  therefore  the  Commitment  was  illegal,  and  no  Breach  of  Duty  in  the  V^iden 
to  let  him  go  at  lai^e ;  for  the  Commitment  being  insufficient,  he  was  never  legally 
in  hia  Custody ;  and  Us  being  in  the  Waudtti's  Custody  does  not  make  him  a  legal 
Prisoner.  The  Plaintiff  in  his  Dedoratian  sets  forth,  that  J.  S.  vm  in  Custody  of 
the  Marshal  upon  a  Latitat  issuing  out  of  this  Court ;  that  he  was  removed  by  Haoeas 
Corpus,  and  committed  by  Dmton  one  of  the  Judges  of  the  Common  Pleas,  to  me  Fleet ; 
but  does  not  alledge  any  Process  in  that  Court  retumahle  against  him. 

The  i^estion  therefore  will  be,  Whether  a  Jurisdiction  is  to  be  intended,  where 
nothing  app^s  upon  the  Record  t  He  said,  he  did  not  doubt  but  that  there  was  Process 
at  that  Time  agamst  him  (the  Defendant),  but  the  Objection  is,  that  nothing  of  this 
appears  upon  Record ;  and  therefore  the  Commitment  must  be  taken  to  be  Coram 
non  judice ;  for  the  Jurisdiction  of  Inferior  Courts  is  not  to  be  iiUended.  Whenever 
a  Man  is  brought  into  this  Court  by  Bill,  the  Plaintiff  always  dei^res  in  Custod* 
MarescK ;  so  if  the  Process  be  by  Original,  the  Declaration  always  sets  forth  qwad 
summonUta  fuit  ad  respondendum.  In  like  Mannert  where  an  Attorney  [11^  sues 
out  a  Writ  of  PrtoUege^  it  always  appears  upon  the  Process  Otat  he  i»  em  Attomty ; 
and  this  is  the  constant  Mediod  of  proceedmg  m  C,  B.  If  the  Defendant  was  committed 
in  C.  R  vnthout  any  Process,  the  Commitment  is  void.  1  Bol.  Kep.  217,  ffildersham*s 
Case.  Cro.  El.  223,  pi.  4;  Lutw.  U68 ;  Moore,  274;  2  Leon.  84;  2  Bulat.  62; 
Cro.  EL  877  ;  Cro.  Joe  394 ;  1  Rol.  Rep.  276.  So  where  the  Process  is  out  of  Court, 
an  Action  of  Escape  wUl  not  lie.  Salk.  273,  700,  Shirty  and  Wright ;  and  in  4  &  5 
W.  &  }/L.  c  21,  it  is  said,  if  any  Defendant  be  charged  in  Custody  by  Virtue  of  any 
Writ  or  Writs  ;  but  in  this  Case  it  does  not  appear  there  was  any  Writ  depending ; 
it  is  only  said,  he  was  imprisoned  virtute  commissionisprcedici  ;  which  is  not  sufficient 
without  Process  a^^inst  him  out  of  that  Court.  His  second  Objection  was,  That 
this  Commitment  is  void  in  Point  of  Form ;  for  the  Commitment  is  not  as  usual  to 
the  Prison  of  the  Fleet,  hut  to  the  Custody  of  the  Warden  of  the  Fleets  which  is  ill ;  /or 
the  CommitmeiUs  in  C.  B.  are  not  personal  to  the  Warden,  but  local,  Priaonn  of  the 
Fleet ;  and  the  Form  of  every  Court  is  the  Law  of  that  Court,  and  must  be  followed. 

To  these  Objections  Mr.  D.  answered.  That  by  the  Habeas  Corpus  Act  every  Judge 
hath  the  same  Jurisdiction  as  the  Court  itself  ;  it  is  a  General  Ride  in  Law,  that  all 
Superior  Courts  have  an  universal  Jurisdiction,  and  the  contrary  shall  never  be  pre- 
sumed, unless  it  appears  upon  the  Face  of  the  Record.  The  Plaintiff  in  this  Case  has 
set  forth  as  much  as  fell  within  his  Privity ;  he  says,  J.  S.  was  in  Custody,  t&c,  that 
lie  was  removed  by  Habeas  Corpus  and  committed,  charged  irUer  alia,  d;c.  The  Plain- 
tiff is  a  stranger  to  his  Commitment  to  the  Fleet,  and  not  necessary  for  him  to  set  out 
more  than  his  own  Case ;  as  in  an  Action  against  Assignees,  he  is  supposed  to  know 
his  own  Tiile,  btU  not  his  Adversary's.  There  is  not  so  much  as  one  single  Listance 
produced,  which  shews  the  Form  of  declaring  in  tbofie  Cases  to  be  in  the  llibnner  con- 
tended for,  and  the  TrufA  is,  Aere  is  not  one  Case  in  all  our  Books  where  any  AwrnwfU 
it  made  of  the  Process,  &c,  Imt  Utere  are  many  Precedents  which  shew  the  contrary,  as 
in  Lev.  Ent.  66;  vide  2  Brown's  Entr.  13  &  14;  Rob.  Entr.  307;  Lil.  Entr.  157, 
188.  As  to  the  second  Objection  he  said.  There  is  no  Difference  between  a  Commits 
ment  to  the  Custody  of  the  Warden  of  the  Fleet  d  Prisonas  of  the  Fleet,  they  are  the 
same  Thing  in  Reason  wad  common  Parlance ;  for  when  a  Man  is  committed  to  the 
Prison  of  the  Fleet,  he  is  committed  to  the  Custody  of  the  Warden  of  the  Fleet,  and 
so  e  contra.  This  Way  of  declaring  is  said  to  be  contrary  to  Form,  and  that  the  Prece- 
dents are  all  otherwise ;  but  if  it  be  the  same  in  the  Substance,  the  Difference  in  Ex- 
[117]-prB8sioQ  will  not  vitiate  it;  and  in  Lil.  Entr.  IGl  A  Commitment  is  entered 
M  tUs  is ;  80  in  Bob.  Entr.  302.  A  Person  may  be  committed  to  the  Marshalsea 
Prison,  notwithstanding  the  usual  Form  of  Commitments,  it  is  to  the  Custody  of  the 
Marshal ;  and  in  the  Me  Aot  of  Parliament  for  Relief  of  insolvent  Debtors,  it  is  aiud, 
a  Person  committed  to  the  Custody  of  the  Warden,  which  plainly  shews  it  to  be  the  same 
Thing  as  a  Commitment  Prisonte  of  the  Fleet.  But  admitting  the  Form  of  this  Com- 
mitment to  be  irregular,  it  lb  only  erroneous,  but  not  in  itself  void ;  for  the  Court 
hod  a  Jurisdiction  originally.  1  Salk.  272,  348;  5  Mod.  19;  Carth.  148.  And 
so  concluded,  that  should  this  be  taken  to  be  a  Defect  in  the  Form  of  a  Commitment, 
the  Plaintiff  sheUl  not  take  Advantage  of  the  Error  upon  an  Escape^  tnU  shall  be  liaUe 
C  v.— 17* 
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notwithstanding ;  quod  fuit  concessum  per  Cur'  to  be  an  established  Rule.  And  as 
to  the  Form  of  the  Commitment  the  Court  held  it  good;  and  tho'  a  Commitment 
to  the  Prison  of  the  Fleet  may  in  some  Bespects  be  said  to  be  local,  yet  it  is  not  bo  to  all 
Intents  and  Purposes;  for  suppose  a  Prisoner  escapes,  and  aftenoards  the  Warden 
resigns  his  Office,  shail  the  new  Warden  be  ansvxraUe  for  this  Escape  %  he  eerlainly 
shall  not.  And  the  Court  seemed  to  think  it  not  necessary  for  the  Plaintiff  in  this 
Action  to  shew  there  zoos  any  Writ  in  C.  B.  against  J.  S.,  for  it  shall  not  be  iiUended 
to  the  contrary.   Sed  adjoinatur,  to  be  spoke  to  a^n. 

97.— Kino  versus  iNHABiTAirts  ot  Utoxeter.  Pasch.  6  Cfeo.  II.  [1733].  B,  R. 

Certiorari  lies  not  to  lettun  a  Poor's  Bate. 

The  Court  after  great  Deliberation  resolved,  that  a  Certiorari  did  not  lie  to  remove 
a  Poor's  Rate  ;  that  if  the  Bate  be  not  a  legal  Bate,  or  if  it  be  unequal,  the  Party  aggrieved 
may  there  appeal  to  the  Sessions  for  his  Remedy  upon  the  Distress ;  and  so  it  was  deter- 
mined 10  Anne,  in  the  Case  of  St.  Mary's  in  Marlborough.  A  Rule  was  made  to  return 
the  Poor's  Rate,  but  was  afterwards  quashed. 

98.— Hats  versus  Warren.   Pasch.  6  Geo.  II.  [1733].   B.  B. 

[a  G.  2  Bam.  E.  B.  56.  71,  140 ;  2  Str.  933.   See  Pillans  t.  Mierop,  1765.  3  Burr. 

1671.] 

Error. — Case  on  Assumpsit  for  Work  and  Labour,  not  laid  to  be  done  ex  Bequigiiione 

Defendentis. 

Action  upon  the  Case  upon  several  Promises  for  Work  and  Labour  done.  Judgment 
by  Default ;  the  Defendant  brought  a  Writ  of  Error,  and  assigned  general  Errors. 
[118]  Mr.  H.  Counsel  objected,  that  the  Plaintiff  did  not  appear  to  have  any  Cause 
of  Action.  This  is  an  Action  for  Work  and  Labour  done ;  there  are  several  Counts 
in  the  Declaration,  and  it  is  not  alledged  in  any  one  of  them  that  this  toork  vjos  done 
ex  Bequisitione  of  the  Defendant ;  this  Action  is  grounded  upon  a  past  Consideration, 
the  Plaintiff  sets  forth  cumq'  etiam  the  Defendant  in  Consideration  that  the  Plainttfi 
performasset  db  perfecisset,  dc,  he  promised,  dc.  This  is  in  the  Preterperfect  Tense, 
and  is  for  a  Consideration  passed,  and  therefore  mght  to  have  been  coupled  toith  a  Bequest 
1  BoL  Abr.  This  is  not  Want  of  Form  only,  it  is  a  Defect  in  Swstance,  and  would 
not  have  been  helped  by  the  Statute  of  Jeofails,  if  a  Verdict  had  been  given  in  this  Case. 
Cro.  Eliz.  442,  Jeremy  and  Goochman.  Assumpsit,  and  declares,  that  in  Considera- 
tion quod  deliberasset  <&  dedisset  to  the  Defendant  twenty  Sheep,  he  assumed  to  pay 
unto  him  £5  at  the  Time  of  his  Marriage  ;  and  alledged  in  facto  that  he  was  married  ; 
the  Issue  was  Non  assumpsit,  and  found  for  the  Plaintif! ;  and  moved  in  Arrest  of 
Judgment,  because  it  was  for  a  past  Consideration ;  for  it  is  in  the  Preter-Tense  delt- 
berasset,  &c..  and  therefore  no  Cause  of  Action ;  and  of  that  Opinion  was  the  whole 
Court,  and  therefore  Judgmeni  staid.  So  Cro.  Eliz.  741,  Barker  and  Hallifax; 
Assumpsit,  whereas  the  Defendant  such  a  Day  and  Year,  in  Consideration  that 
the  Plaintiff  by  the  Defendant's  Appointment,  and  for  his  Debt,  paulo  ante  tune 
sdvisset  to  R.  S.  £60.  that  the  Defendant  assumed  to  pay  it  upon  Bequest,  dc.,  the 
Defendant  pleaded  Non  assumpsit ;  and  it  was  found  against  him  ;  and  after  Verdict, 
upon  Motion  in  Arrest  of  Jungment,  the  Judgment  was  staid ;  because  the  Payment 
of  the  £60  being  a  past  Consideration,  was  not  sufficient  to  maintain  the  Action.  But 
Note  :  The  Court  seemed  to  think  tfiese  Cases  were  not  Law,  because  here  teas  a  good 
Consideration,  and  the  Defendant  has  reaped  the  Benefit  of  it.  In  3  Leon.  91,  Merry 
and  Leujis,  which  Cases  are  cited  2  Vent.  75,  in  Consideration  he  would  repair  a  House 
at  the  Defendant's  Bequest,  he  promised  to  pay,  and  alledged  that  he  repaired  it ; 
and  this  was  held  naught  after  Verdict,  for  not  saying  he  repaired  it  at  Bequest.  And 
80  it  was  adjudged  Pasch.  1 1  Ann.  Povxl  and  Coke  Infant  No  Assumpsit  will  lie 
upon  a  past  Consideration,  unless  there  be  a  Bequest  whidt  couples  it  to  the  Promise, 
where  it  is  laid  in  the  Declaration  that  the  Defendant  inde  stood  indebted,  dc  A 
Bemtest  may  not  be  necessary,  because  it  is  alledged  to  be  a  DeU,  and  U  continues  to  be 
a  Debt  tiU  it  is  discharged.  So  where  it  is  alledged,  that  the  Def^idant  in  Consideration 
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the  PlaintifE  had  bargained  and  sold,  (&c.,  in  this  Case  the  Plaintiff  need  not  aver  a 
Bequest,  because  a  Bargain  [119]  afu2  ScUe  impliet  as  much ;  it  is  Actus  contra  actum, 
vmch  couples  the  Request  to  the  Consideration ;  but  an  AssumpsU  for  Work  and 
Labour  done,  as  it  is  laid  in  this  Oose,  viz.  quod  performasset  &  perfecisset,  canw^ 
imjiy  a  Bequest,  because  it  might  be  done  without  the  Knmdedge  or  Privity  of  the  Ik- 
pendant ;  and  therefore  an  Action  ivUl  not  lie,  unless  it  be  expresUf  avm^  to  have 
been  done  ez  Bequisitione  of  the  Defendant. 

Mr.  S.  Counsel  coiU' :  He  agreed,  that  in  the  old  Books  it  was  held,  that  a  Bequest 
iras  necessary,  but  that  these  Niceties  in  Pleading  had  introduced  great  Inconveniences, 
and  for  that  Beason  the  Law  was  now  altered.  The  Cases  that  have  been  cited  out  of 
Cro.  EHz.  cannot  be  held  for  Law  at  this  Day ;  in  fol.  442,  it  is  said  there  was  no  Bequest, 
but  it  is  alledged  quod  deliberasset,  which  impUes  a  Bequest ;  for  he  could  not  have 
delivered  it  to  the  Defendant,  unless  there  had  been  an  Acceptance,  and  that  necessarily 
imports  a  Bequeet  and  Privity  in  the  Defendant ;  and  in  fol.  741,  it  is  alledged  to  be 
at  the  Ddendant's  A^qiointment ;  which  can  be  taken  no  otberwise,  than  at  the 
Request  of  the  Defendant  he  had  <^ne  so  and  so.  The  Case  in  3  Leon.  91,  he  agreed 
to  be  good  Law,  but  that  was  for  Work  and  Labour  done  for  a  third  Person,  and  there- 
fore the  Defendant  could  not  be  liaUe  unless  it  was  done  at  his  Request ;  but  in  the 
present  Case  it  is  said,  quod  performasset  &  perfecissU  pro  eodem  Carolo,  which  dis- 
tinguishes it  from  the  Case  in  Leon.,  the  Beason  of  this  Case  is  against  them.  It  is 
objected,  that  there  does  not  appear  any  previous  Bequest ;  but  it  apjxars  the  Defendant 
had  the  Benefit  of  the  Work  arid  Labour,  which  is  the  same  Thing,  and  equal  to  a  Request. 
In  Baymond,  260,  the  Case  of  Church  and  Church,  where  in  Assumpsit  the  Plamtiff 
deckred,  that  whereas  the  Plaintiff  had  at  his  own  Charge  buried  ^e  Defendant's 
Child,  the  Defendant  promised  to  pay  him  his  Charges ;  and  the*  there  was  no  Bequest 
laid,  yet  Judgment  was  given  for  the  Plaintiff.  So  in  Hetl  84,  Franldin  and  Bradel ; 
AssumpsU,  That  whereas  the  Plaintiff  had  served  the  Defendant  d  Ux\  the  Defendant 
after  the  Death  of  the  Wife  promised  to  pay,  <&c.,  it  was  moved  in  Arrest  of  Jud^ent, 
that  it  was  a  past  Consideration,  and  there  was  no  Bequest  alledged ;  but  adjudged 
it  was  a  good  Consideration,  and  that  the  Service  was  to  the  Benefit  of  the  Defendant ; 
and  therefore  that  in  Consideration  that  the  Plaintiff  had  married  the  Daughter  of 
the  Defendant  is  a  good  Consideration  ;  so  in  Consideration  that  you  have  been  my 
Surety,  I  promise  to  save  you  harmless ;  so  in  Consideration  that  the  Plaintiff  was 
Bui  for  the  Defendant,  he  promised  to  give  him  a  Horse,  this  is  good  ;  so  in  Consider^' 
tion  that  J.  S.  [120]  being  a  Carpenter  had  well  built  my  House,  I  promise  to  give  him 
£5.  And  it  is  not  necessary  in  any  of  these  Cases  to  alledge  a  Bequest ;  because  the 
Benefit  whidi  the  Defendant  recevvea  is  a  good  Consideration,  and  neeetsarily  implies 
a  Request ;  and  to  this  Purpose  was  cited  likewise  2  Leon.  Ill,  Marsh  and  Bainsford ; 
and  2  Leon.  22G.  Ha  further  argued,  that  if  the  Court  should  be  of  Opinion  that  a 
Bequest  was  necessary,  that  there  was  sufficient  Matter  alledged  in  the  Declaration 
to  import  a  Bequest ;  it  is  said,  that  whereas  he  had  done  such  Work  that  the  De- 
fendant inde  promised  to  pay,  d;c.,  so  that  the  Promise  is  laid  to  be  on  the  same  Day 
that  the  Work  was  performed ;  and  therefore  may  be  taken  to  be  a  Promise  before 
the  Consideration  was  past,  scil.  before  the  Performance  of  the  Work,  for  the  Law  makes 
no  Fraction  of  Days.  Latch.  150;  1  Bol.  Abr.  12,  pi.  13.  And  if  it  be  taken  this 
Way,  a  Bequest  is  not  necessary.  It  is  likewise  alle»lged,  to  be  for  Work  done  pro 
Mdem  Carolo,  and  that  is  as  much  as  to  say.  that  it  vxis  Work  done  at  the  Request  of  the 
time  Charles ;  it  is  laid  in  the  Quantum  meruit,  that  he  deserved  so  much  Money 
from  the  Defendant,  and  he  could  not  deserve  so  much,  unless  the  Defendant  lay  under 
an  Obligation  to  pay  it.   Latch,  112,  274. 

Eaymond,  C.  J.  Where  the  Facts  ore  so  stated  upon  the  Face  of  the  Declaration, 
that  it  appears  that  the  Defendant  had  the  Benefit  of  them.,  an  Action  wUl  lie,  if  the 
Consideration  arises  upon  a  mutual  Agreement ;  as  if  it  be  alledged,  that  whereas  the 
Plaintiff  Yendidisset,  &c.,  the  Defendant  promised ;  this  imports" a  Consideration 
and  a  Request,  for  the  Vendidisaet  takes  in  the  Concurrence  of  both  Parties :  But  in 
the  Principal  Case,  it  is  neither  said  to  be  at  the  Request  of  the  Defendant,  nor  does  it 
appear  that  he  reaped  any  Benefit  by  it  afterwards.  This  Action  is  grounded  upon  a 
Prmnise  made  for  a  Past  Consideration,  it  is  alledged  on  such  a  Day  he  did  the  Work, 
and  postea  the  Defendant  promised  to  pay.  In  some  Cases  the  Law  does  not  allow 
of  any  Fmction  of  Days,  in  other  Cases  it  wUl ;  but  in  this  Case  it  is  evident  the  Con- 
nderstion  was  past.   If  a  Man  should  come  and  say  he  built  a  House  for  me,  and  it 
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does  not  appear  that  I  had  the  Advantage  of  it,  an  Action  will  not  lie.  In  all  thoee 
Cases  where  ^he  Action  is  held  good,  notwithstanding  die  Omission  of  a  previous  Request, 
it  appears  the  Defendant  had  a  benefit,  which  by  Imjiicalion  carries  a  Bequest  along 
with  it.  The  Statute  of  Jeofails  does  not  extend  to  this  Case ;  here  toants  Substance, 
and  nothing  is  cured  by  those  Statutes  but  Defects  in  Form  only. 

P.  P.  and  L.  Justices,  were  all  of  the  same  Opinion,  that  the  Judgment  should  be 
reverted  ;  for  that  there  appears  [121]  nothing  thro'  the  whole  Declaration  but  a  bare 
Averment,  that  the  Plaintif!  had  done  so  much  Work,  without  alledgmg  any  Beauest 
previous  to  the  Consideration,  or  a/ny  Benefit  subsequent ;  and  there  lb  not  one  Case 
wherein  die  Action  hadi  been  held  maintainable,  but  there  is  an  express  Request  set 
forth  in  the  Declaration,  or  stnnething  else,  wherein  it  may  be  inferred  the  Defendant 
had  received  a  Benefit.  Work  may  be  done  for  a  Man  without  his  Request  or  Privity  ; 
if  a  Man  will  enter  upon  my  Land,  will  pull  down  my  House  and  build  up  a  new  one, 
without  my  Consent  and  Approbation,  the  Law  gives  me  the  House  ;  and  the  Plaintiff 
hath  no  Remedy  for  Work  and  Labour  done  ;  the  old  House  might  be  as  commodious 
for  me  to  live  in,  as  a  new  one ;  and  an  Action  will  not  lie,  unless  the  Consideration 
is  grounded  upon  a  precedent  Bequest,  or  a  sul^equent  Benefit  and  Approbation. 
In  the  Case  of  Bail,  can  a  Man  come  afterwards  and  say  he  reapt  no  Advantage  from 
it ;  it  appears  clearly  he  had  a  Benefit ;  so  for  Charges  in  burying  another  Man's 
Child ;  and  in  all  the  other  Gases  there  is  a  Benefit  arising  to  the  Defendant  on  a  Re- 
quest alledged  in  the  Declaration.  The  Statute  of  Jeofails  does  not  extend  to  Ute  present 
Question ;  and  so  Jud^mt  was  reversed  per  totam  Cur\  Vide  Hob.  105,  lampleigh 
and  Brathwait.  Dyer,  272,  Hunt  and  Bates.  Dyer,  355  fr,  Oneley's  Case.  Cro. 
EUs.  442,  69,  Marsh  and  Kavenford.  Cro.  £1.  442,  Jeremy  imd  Goodmany  coiUfa. 
Cro.  El.  741,  Barker  versus  HallifaZy  contra. 

99.— Bishop  ver.  Stracbv.   Pasch.  6  Geo.  11.  [1733].  B.  R. 

Action  upon  the  Case. — Demurrer. 

Action  upon  the  Case  upon  several  Promises  i  and  the  Plaintiff  declared  against 
the  Defendant  in  Cusiodia  Domini  Regis  Maretchalli,  dte.  The  Defendant  demurred 
specially,  and  asugned  for  Cause,  that  the  Stale  tA  the  Court  was  ill  set  out ;  for  as  this 
Case  stands,  it  does  not  appear  Uie  Defendant  is  before  the  Court.  In  all  Casee,  where 
the  Defendant  is  sued  b^  Bill  in  this  Court,  he  is  in  the  Declaration  to  be  in  Custodia 
Marest^uUli  Mares<^uUsicB  Domini  Regis,  coram  ipso  Rege  existen* ;  this  is  the  proper 
Stile,  and  it  is  this  which  gives  the  Court  a  Jurisdiction.  The  second  Cause  of  De- 
murrer was,  because  it  was  said  generally  the  Plaintiff  came,  &c.,  and  it  does  not  appear 
in  what  Manner,-  whether  by  Attorney,  in  proper  Person,  or  by  Guardian ;  and  it 
cannot  be  intended  he  comes  in  propria  Persona,  because  it  is  not  said  secundum  legem 
&  privHegium  hujus  Cur' ;  there  are  [122[]  m^ny  Instances  where  the  Pleadings  have 
been  held  ill,  because  the  Attorney's  Name  has  not  been  specially  mentioned,  but  cmly 
said  quod  wnU,  dc,  per  Attumatum  auum.  1  Rol.  Abr.  796,  pi.  28.  So  there  are 
Cases  where  it  has  not  appeared,  in  what  Manner,  or  b^  whom  the  Party  appears ; 
as  in  1  Bol.  Abr.  794, 12,  it  was  said  fuot2  defendens  venUd  comparuU  generaUy,  and 
this  was  held  to  be  Error,  because  it  did  not  appear  by  the  Record,  whediCT  in  pr<qter 
Person  or  by  Attorney. 

Mr.  D.  Counsel  cont'  :  There  are  numerous  Precedents  in  the  Books,  where  the 
Parties  may  both  sue  and  defend  in  propria  persona  ;  and  it  being  altered  general^ 
in  this  Court,  it  must  be  intended  he  came  in  proper  Person.  As  to  the  Stile  of  the 
Court,  there  are  a  great  many  Acts  of  Parliament  where  the  Description  of  the  Court 
is  set  out  in  the  same  Manner,  in  Custody  of  the  Marshal  of  the  King's  Bench  ;  the 
Description  of  the  Office  of  the  Marshal  of  this  Court  is  not  so  strictfy  regular  as  to 
admit  of  no  Variation  or  Diminution ;  for  in  2  Salk.  439,  a  Sci'  Fac*  was  brought 
ainst  a  Bail,  and  the  Breach  assigned  was,  that  the  Defendant  had  not  rendered  him- 
f  PrisoncB  Mareschalli  MarescfutlsioB  Domini  Regis,  omitdng  the  Words  coram  ivao 
Rege ;  and  yet  this  was  held  good,  notwithatandins  it  was  objected  the  King  had  another 
Maruial,  and  diat  is  die  Mardial  of  the  Houuiold ;  for  the  Marshal  of  the  King 
is  the  Marshal  of  the  King's  Bench,  and  no  Body  else  can  be  understood.  So  in  2 
Salk.  602,  Sci'  Fac'  on  a  Recognizance  of  Bail,  assigning  Breach,  that  the  Defendant 
did  not  pay,  nor  render  Prisorujs  Majr*  Maresch'  nostrce,  without  saying  any  Thing 
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further,  and  yet  it  was  held  good  and  sufficient ;  and  in  the  Stat  &  <&  9  W.  3,  c  6, 
it  is  called  the  Marshal  of  the  MarshaUea  of  the  King,  without  saying  ipso  Bege. 

Cwr^ :  Both  the  Objections  seem  to  be  strong  ones ;  for  altho'  in  Common  Vox- 
buQce  an  Office  may  be  so  described  as  to  be  understood,  yet  in  Pleading  it  must  be 
described  in  that  Manner  in  which  it  is  taken  Notice  of  in  Law ;  Acts  of  Parliament 
do  not  always  so  strictly  follow  the  Description  of  Things  as  is  necessary  in  Pleading. 
SuOTjoee  an  Information  in  the  Name  of  the  Marshal  of  the  King's  Bench,  or  should 
an  Action  be  brought  against  Mr.  Ventris,  would  it  be  sufficient  to  declare  against 
him  by  the  Name  of  the  Master  of  the  King's  Bench  1  As  to  the  other  Objection, 
they  held  it  was  necessary  to  shew  in  what  Manner  the  Plaintiff  comes  and  appears, 
iriiether  by  Attorney,  Guardian,  or  in  propria  persona  ;  and  it  is  not  sufficient  to  say 
gsnerally  he  comes  and  appears,  for  that  cannot  be  intended  an  Appearance  in  proper 
Person.  Sed  adjomatur. 

[123]  Pa*th.  8  Geo.  2,  Tnteby  versus  Baker.  Error  upon  a  Judgment  inC.B., 
andue  same  Objection  was  taken  by  Burrel,  that  it  did  not  appear  in  what  Manner 
the  Plaintiff  sued,  whethw  by  Attorney  or  in  proper  Person. 


100.— Weal  versus  Smith.   Pasch.  6  Geo.  U.  [1733].  B.  B. 

Yidepost,  Case  111. 

Judgment,  and  Writ  of  Error. 

The  PlaintifiE  had  Judgment,  and  before  Execution  a  Writ  of  Error  coram  vabis, 
dc.,  was  brought,  pending  which  the  Plaintiff  sued  out  a  Ft'  Fa'  by  the  Name  of  NeeU, 
^  Viztae  of  whicn  Writ  the  D^endant's  Goods  were  taken  in  Execution ;  but  the 
PhuntiS  afterwards  finding  out  hia  Mistake,  sued  a  second  Fi'  Fa'  before  the  Day  on 
which  the  first  was  returnable ;  and  by  Virtue  of  this  second  Writ  the  Sheriff  continued 
in  Poeeession  of  the  Defendant's  Goods  ;  whereupon  the  Defendant  moved  to  set  aside 
Execution,  and  to  have  his  Goods  restored ;  and  took  two  Exceptions,  1st,  That  the 
Plaintiff  amid  not  sw  out  Execution  pending  the  Writ  coram  vobis ;  and  2dlif,  That 
the  first  Ft'  Fa'  being  wrong,  the  Sheriff  could  not  detain  the  Goods  in  Execution. 
As  to  the  first  Objection  it  was  answered,  Utat  Error  coram  vobis  vxis  no  Supersedeas, 
unless  Bail  be  put  in  ;  and  in  all  Cases  where  this  Writ  has  been  allowed  (for  it  is  but 
a  modem  Innovation  in  the  Law),  Bail  has  been  put  in  ;  and  so  it  was  in  the  Case 
of  Jones  versus  Palmer^  13  Geo.  1,  before  Raymond,  C.  J.,  it  was  said,  there  was  no 
Cases  directly  in  Point,  the'  there  are  Cases  which  seem  to  intend  as  much ;  as  in  1 
Vent.  207.  and  Lil.  Pract  Beg.  1  Tol.  fol.  528.  And  Writs  of  Error  are  not  to  be 
favoured,  because  in  Delay  of  Justice,  which  occasioned  the  making  the  Statute  of 
3  Jac.  1. 

Mr.  F.  Counsel  amt'  :  There  is  a  Case  in  3  Bulst.  62,  which  is  in  Point ;  for  it  is 
there  said  by  Coke,  C.  J.,  that  in  taking  Bail  upon  a  Writ  of  Error,  this  Rule  is  to  be 
observed  ;  if  the  Error  assigned  be  Matter  in  Law,  then  the  Use  is  to  take  Bail  of  the 
Party  ;  but  if  the  Error  be  upon  Matter  in  Fact,  then  the  Use  is  not  to  take  Bail  before 
this  Matter  of  Fact  be  tried ;  and  so  ia  the  Difference.  This  comes  up  exactly  to 
Uie  Case  in  Question ;  for  Error  coram  vobis  goes  to  Matter  of  Fact  only,  and  cannot 
be  asdgned  for  Matter  in  Law ;  for  the  Court  is  supposed  to  have  determined  that  upon 
the  Record  before ;  a  Writ  of  Error  is  a  Writ  of  Right,  and  the  Statute  has  always 
been  construed  strictly ;  for  it  has  always  [124  ^^^n  held  noi  to  extend  to  Executors 
or  Administre^ors ;  and  yet  they  are  within  the  Meaning  of  the  Statute,  tib^o'  not 
within  the  Words  of  it ;  and  yet  if  Executors  will  come  voiuntarUy  and  put  in  Bail, 
they  cannot  afterwards  waive  it ;  and  the  Case  of  Jones  <vnd  Palmer  was  no  more, 
the  Plaintiff  went  and  voluntarily  put  in  Bail. 

Cur' :  This  Writ  is  discretionary,  and  is  not  a  Writ  of  Bight  ex  debito  Justitioe; 
and  therefore,  when  it  is  allowed  by  the  Court,  they  may  put  what  Terms  th^  please 
upcm  it ;  but  doubted  whether  Bail  was  absolutely  necessary. 

L.  J.  seemed  to  be  of  Opinion,  that  Bail  was  necessary,  and  cited  the  Case  of  Walker 
and  St(^,  Garth.  367,  where  it  is  so  held ;  so  where  a  Writ  of  Error  abates  by  the 
Death  of  a  Party,  the  second  Writ  is  no  Supersedeas  without  Bail ;  and  was  so  held 
in  tiie  Case  of  Butler  aaad  Ludtans,  4  Geo.  2,  which  seems  to  be  of  the  same  Nature 
with  Brrer  coram  vabis ;  he  cited  likewise  the  Oase  of  1  Vent.  31 ;  1  Mod.  286.  As 
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to  the  second  Objection,  Serjeant  Eyres  said  tliere  was  no  Pretence  of  any  Fraud  in 
this  Oase,  the  Judgment  is  legal,  and  for  a  fair  and  honest  Debt ;  the  Complaint  is, 
that  there  was  a  Mistake  in  the  first  Fi"  Fa\  and  that  is  admitted ;  it  was  the  Mistake 
of  the  Clerk,  and  as  soon  as  the  PlaintifE  was  aware  of  it,  he  took  out  a  freeli  Fi^  Fa\ 
and  it  is  by  Virtue  of  this  second  Writ  (which  is  a  good  Writ),  that  the  Goods  are  held 
in  Execution.  The  first  Fi'  Fa"  was  void,  and  is  to  be  considered  as  if  no  Writ  had 
issued  at  all ;  and  the  Defendant  may  have  his  Remedy  by  Action  against  the  Plaintiff 
for  talcing  his  Goods  tortiously,  but  that  will  not  make  the  second  Fi'  Fa'  void.  We  ate 
now  legally  in  Possession  of  the  Gloods,  and  therefore  Execution  ought  not  to  be  set 
aside. 

Mr.  F.  cont'  :  It  is  admitted  that  the  first  Execution  is  bad,  when  therefore  that 
is  set  aside  all  subsequent  Process  served  upon  the  Defendant  under  that  £»cud(m 
fails  likewise.  As  wliere  a  Man  is  arrested  in  a-  wrong  County,  and  during  his  ArreA 
is  served  with  fresh  Process,  ioA«n  he  comes  to  discharge  himself  of  the  Arrest,  every 
Thing  that  vxls  served  upon  him  under  the  Arrest  is  discharged  hketoise.  So  where 
Goods  are  taken  wrongfully,  they  cannot  afterwards  foe  charged  legally  under  that 
tortious  Execution.  P.  J.  The  Mistake  in  the  first  Fi'  Fa'  appears  to  foe  nothing  but 
the  Misprision  of  the  Clerk ;  here  is  a  good  and  legal  Judgment,  and  the  Plaintiff  is 
intitled  to  his  Execution ;  but  in  taking  out  a  Fi'  Fa'  the  Glerk  by  Negligence  has 
put  an  N  instead  of  a  W,  but  the  Plaintiff,  as  soon  as  ever  he  found  out  his  Mistake, 
took  out  a  new  Fi'  Fa',  and  that  was  before  the  first  was  returnable ;  and  there  is 
no  Pretence  of  a  Fraud  or  Trick  in  the  Plaintiff  to  charge  the  Defendant's  Goods 
wrongfully.  P.2S1  P-  J.  The  Execution  in  this  Case  is  originally  void ;  and.  the 
Plaintiff  cannot  come  and  by  a  subsequent  Act  supply  the  Defect  of  that  Executicm ; 
the  Goods  were  wrongfully  taken,  and  therefore  the  Detaining  them  must  be  wrong 
also,  and  every  subfiequent  Charge  upon  than  is  void ;  and  this  is  a  constant  Aue 
in  all  mesne  Process,  if  the  original  Process  faUs,  all  that  has  been  done  su&SMum/ 
thereupon  must  faU  lucewise.  Had  the  Goods  been  once  restored,  the  second  £n- 
cution  by  Virtue  of  the  last  Fi'  Fa'  had  undoubtedly  been  good ;  but  in  this  there 
was  no  Restitution,  but  all  that  was  done,  was  during  the  Continuance  of  the  first 
Tort.  L.  J.  was  of  the  same  Opinion  with  P.,  he  thought  there  must  be  some  Evi- 
dence of  a  tortious  Act,  before  this  Execution  could  be  set  aside.  But  the  Court  gave 
no  absolute  Opinion,  but  took  Time  to  consider  upon  both  Points. 


101. — PoULTER  versus  Greenhall,  High  Sheriff  of  the  County  of  Lancashire. 
PtMcft.  6  Geo. //.  [1733].  C.B. 

Prisoners  assignable  over  by  Parol 

PrisomTs  may  be  assigned  over  by  Parol  to  succeeding  Sheriffs,  notwithstanding 
the  Writ  in  the  Register  is  by  Deed.  Vide  2  Rol.  Rep.  146,  Dalton's  Office  of  Sher. 
3  Rep.  72,  Weshy's  Case.  1  Sid.  335,  Hanmer  versus  Winmor,  But  the  neto  Sheriff 
may  compel  the  old  Sheriff  to  make  an  Assignment  by  Indenture. 

102.— The  King  ver.  Gotten.   Trin.  6  Qeo.  II.  [1733].  B,  R 
Vide  antea. 

Information  for  convicting  a  Man  of  being  the  reputed  Father  of  a  Bastard-Ohild, 

without  Warrant  or  Summons. 

For  an  Information  against  the  Defendant,  for  convicting  and  charging  a  Man 
as  the  reputed  Father  of  a  Bastard-Child,  withmt  either  Warrcmt  or  Summons ;  and 
died  the  Case  of  the  King  ajid  Allington  ab  VenaUes,  12  Geo.  I.  Conviction  by  the 
Mayor  of  Hartford,  for  selling  Ale  without  a  Licence,  and  upon  Affidavit  that  the 
Defendant  waft  convicted  without  any  Summons,  an  Information  was  granted ; 
and  so  was  the  Case  of  the  King  and  Heber,  Pasch.  5  Geo.  2,  which  was  a  Conviction 
upon  the  Game  Act ;  and  so  in  thfe  Case  of  the  King  and  Clogg,  and  the  King  and 
Holland,  being  both  Orders  of  Bastardy,  Information  was  granted  because  no  Summons. 

[126]  B.  and  C.  Serjeants  cont' :  They  endeavoured  to  distinguish  this  Case  from 
the  Oase  of  a  Conviction  ;  and  sud  this  was  only  an  AdjndicctHon,  and  not  an  absolute 
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CtrnmcHon ;.  for  by  18  Elu.  the  Sessions  have  an  origirud  Jurisdiction,  and  ail  Appeal 
lias.  Suppoee  the  Justices  had  made  no  Older  at  all,  but  only  bound  over  the  Party 
to  appear  at  the  next  Sessions ;  this  certainly  would  have  been  no  Conviction ;  and 
the  present  Order  may  be  considered  in  the  same  Light.  It  may  be  compared  to  the 
Com  of  an  Indictment,  which  is  alvxtys  found  against  the  Defendant,  without  any 
Notice,  and  cited  the  Case  of  the  King  and  Backwell,  Mich.  4  Geo.  1.  The  Defendant 
moved  to  have  a  Conviction  of  Bastardy  set  aside,  because  it  did  not  appear  there  was 
any  Summons  ;  but  the  Court  denied  the  Motion.  They  then  argued  from  the  Incon- 
venience that  would  arise,  should  a  Summons  be  held  necessary ;  for  by  this  Means 
the  Party  would  have  an  Opportunity  to  run  away  and  escape. 

The  Court  agreed,  that  to  convict  a  Man  without  a  Summons,  or  giving  him  an 
Opportunity  to  make  his  Defence,  was  against  natural  Justice.  That  it  was  an  Esccess 
of  Power  usturp'd  by  tiie  Justices,  and  that  by  this  Means  the  Defendant  had  been  greaMy 
injured ;  had  not  only  been  deprived  of  his  Liberty,  but  that  it  was  a  great  Soa/ndal 
and  Reflection  upon  him.  The  W<hxU  of  the  Act  of  Parliam«it  in  1^  Case  are  very 
strong,  viz.  That  the  Justices  upon  righUy  and  duly  examining  into  the  Matter  may, 
&C.  dan  the  Matter  be  said  to  be  rightly  examined  into,  when  one  Side  only  is  heard  ^ 
This  is  undoubtedly  an  irregular  Proceeding  in  the  Justices ;  but  whether  it  was  to  be 
considered  as  such  an  Abuse  of  Power,  as  to  draw  doion  the  Censure  of  this  Court  in 
so  extraordinary  a  Manner,  was  the  Question.  There  does  not  appear  to  be  Prejudice 
or  Oppression  to  the  Defendant  in  this  Case ;  and  when  nothing  of  this  appears,  the 
Court  ought  to  be  cautious  in  its  Proceedings  against  Justices  of  the  Peace,  who  serve 
their  Country  without  Profit  or  Reward.  The  Defendant  is  not  without  Remedy; 
if  he  has  received  any  Injury,  he  may  have  an  AUion  of  false  Imprisonment;  and 
therefore  refused  to  grant  Ute  Information. 

L.  J.  said,  had  this  be^  a  Oonviotion,  the  Summ<nis  ought  to  have  appeared  «n» 
0\/e  Face  of  it,  or  the  Court  would  not  intend  it ;  otherwise  in  the  Case  oi  an  OraOT ; 
for  then  ihe  Court  will  presume  a  Summons  till  the  contrary  appear ;  he  said,  he 
was  inclinable  to  think  this  was  not  a  Conviction ;  and  that  this  Distinction  was  taken 
in  the  Case  of  Bastardy  afore  cited.  By  3  Ccu:  1,  Sessions  have  an  original  Juris- 
diction. 

Q273  103.— Gale  ver.  Mottram.    THn.  6  Geo,  IL  [1733].  B.  R. 
Vide  antea.  Case  64. 
Debt  upon  an  Arbitration  Bond. 

D^t  upon  a  Bond  conditioned  to  submit  to  an  Award ;  the  Defendant  crated  Oyer, 
and  jdeaded  no  Award.  PlaintifE  rejoins,  that  after  the  Submission  both  Parties 
entered  into  Artides  to  account ;  and  upon  an  Account  fairly  stated,  the  Defendant 
appeared  to  be  indebted  to  the  Plaintiff  in  the  Sum  of  £400,  and  therefore  the  Arbitrators 
awarded,  that  the  Defendant  should  pay  that  Sum  to  the  Plaintiff's  Agent;  and 
assigned  for  Breach  that  the  Defendant  had  not  paid,  &c.  And  upon  Demurrer  Ex- 
ception was  taken  to  the  Award,  because  this  Money  wa^  ordered  to  be  paid  to  a  third 
Person,  and  not  to  the  Plaintiff  himself ;  and  cited  1  Eol.  Abr.  243,  pi.  6 ;  247,  pi. 
4;  Cro.  Eli*.  4;  Godbolt,  12;  and  the  Case  of  Lane  and  Tanner,  Pasch.  12  Anne, 
where  it  was  awarded,  that  the  Defendant  should  deliver  to  ihe  Plaintifi  certain  Lands 
in  Possession  of  a  Third  Person,  and  it  was  held  that  the  Award  was  ill ;  for  the 
Defendant  had  not  a  Power  over  the  Land,  and  craisequaitly  could  not  deliver  it  up 
without  being  a  Trespasser. 

Mr.  F.  c&nV  :  This  Case  difiers  from  the  Gases  cited ;  for  the  Person,  to  whcnn  the 
H(mey  was  to  be  paid,  was  not  a  Stranger,  but  Agent  for  the  PhuntiS ;  and  it  was 
his  Duty  to  receive  it. 

To  appoint  Money  to  be  paid  to  Trustees  for  the  Plaintiff's  Use  is  good,  so  it  is  to 
be  paid  to  such  Person  as  the  Plaintiff  should  appoint  to  receive  it ;  and  in  these  Cases 
Tender  and  Refusal  is  a  good  Performance  of  uie  Award,  and  may  be  pleaded  in  Bar 
to  any  subsequent  Action,  for  it  is  in  ESect  Payment  to  the  Plaintiff  himself. 

Cur' :  The  Person  to  whom  the  Money  was  to  be  paid  is  said  to  be  the  Plaintiff's 
Agent,  and  it  is  the  same  Thing  as  if  it  had  been  ordered  to  be  paid  to  the  Plaintiff 
hmuelf ;  and  Tender  and  Refusal  is  a  good  Performance  :  Suppose  it  had  been  ordered 
to  be  paid  to  the  Plaintiff's  Order,  certainly  a  Tender  to  the  Plaintiff's  Order  had  been 
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good  :  for  Payment  to  a  Man's  Order  is  Payment  to  himsdf.  The  whole  Oouxt  being 
of  this  Opinion,  the  Ddendant  desired  Tims  to  look  into  it ;  and  thenupon  Judgment 
iras  not  giTen< 

D2ffl  104.--THE  King  tvr.  Ameb.   Trvn.  6  Geo-  II.  [17331  B.  B. 
Order  of  Sessions. 

To  quash  aa  Order  of  Sessions,  wYdoh.  was  made  to  discharge  an  Apinentice  from  the 
DefendiUit  Ames,  who  was  a  Carpenter  by  Trade,  and  that  the  Defeaidant  should  retum 

and  pay  back  £5  to  the  Use  of  the  Apprentice. 

Mr.  S.  Coimsel  took  four  Objections.  \st.  That  this  was  not  a  Trade  witfain  the 
Statute,  and  so  the  Justioes  have  no  Jurisdiction.  2dly,  It  does  not  appear  the  De- 
fendant recelTod  any  Money  from  his  Apprentice.  3dly,  The  Sessions  have  no  Power 
or  Authority  to  order  the  Master  to  refimd ;  and  ithly.  It  does  not  af^iear  the  Master 
was  ever  summoned,  or  had  Notice  of  the  Complaint. 

To  these  Objections  Mr.  F.  answered.  And  as  to  the  fourth  he  said,  there  was  no 
Occasion  to  set  forth  a  Summons,  for  this  comes  before  the  Sessions  as  a  Court  of  Record, 
and  therefore  not  neceesfuy  to  set  forth  more  than  to  shew  they  have  a  Jurisdiction ; 
and  the  Statute  which  gives  the  Searaons  a  Jurisdiction,  does  not  make  a  Summons 
necesBuy.  Vide  5  Elig.  c  2,  1,  35,  which  provides,  "  That  the  Master  or  Apprentice 
"  having  Cause  of  Complaint  shall  repair  to  one  Justice  of  Peace,  and  shfUl  talis  such 
"  Order  ther«n  as  the  Equity  of  the  Case  shall  require ;  and  if  he  cannot  agree  the 
"  Matter  between  the  Parties,  then  he  shall  take  Bond  of  the  Master  to  appear  at  the 
"  next  Sessions,  c^c."  So  that  the  Master  is  at  his  own  Peril  obliged  to  take  Notice  and 
appeu,  if  he  does  not,  the  Sessions  may  discharge  the  Apprentice  in  his  Absence ;  and 
so  IS  DiUan's  Case,  1  Salk.  67,  and  DUton's  Case,  2  Salt  490,  for  the  Master  shall  not 
take  Advantage  of  his  own  Obstinacy.  As  to  the  third  Objection,  he  said,  as  the  Justioes 
nuky  dischai^  an  Apprentice,  so  they  may  also  order  a  Restitution  of  the  Money,  within 
the  Equity  of  the  Statute.  The  Justices  have  a  Power  to  raise  Money  in  order  to  put 
out  an  Apprentice,  by  the  same  Reason  they  may  have  a  Power  to  order  Money  to  be 
restored ;  and  this  is  a  Power  consequential  upon  their  Jurisdiction  to  discharge. 
1  Salk.  67, 68 ;  2  Salk.  491.  As  to  the  second  Objection,  he  admitted,  that  it  was  not 
said  ezpresly  that  the  Afaster  had  received  any  Money  with  his  Apprentice,  but  tke 
Words  are  tantamount,  and  as  strong  by  Implication  as  poesible.  llie  Words  are, "  That 
"  the  Master  shall  retum  and  pay  back,"  which  he  could  not  do,  unless  he  had  received. 
As  to  the  first  Objection,  he  said,  that  in  Gately's  Case,  2  Salk.  471,  it  was  [129]  held, 
that  the  Power  to  discharge  Apprentices  extends  only  to  such  Trades  as  are  specially 
mentioned  in  the  Statute ;  but  there  are  other  Cases  where  it  is  said  that  Statute  is  to 
be  taken  liberally,  and  to  extend  to  all  Apprentices.  1  Saund.  313 ;  2  Reb.  592.  But 
this  Case  does  not  fall  within  the  Equity  of  the  Statute,  but  within  the  express  Words 
of  it ;  for  in  the  30th  Section,  where  Mention  is  made  what  Trades  may  take  Appren- 
tices, the  T^^e  of  a  Carpenter  ia  expresly  mentioned ;  and  then  comes  the  35th  Section, 
which  gives  the  Sessions  a  Jurisdiction,  and  says,  "  If  any  such  Master,  de.,"  which  is 
meerly  relative  to  Trades  mentioned  in  the  30th  Section. 

Mr.  S.  Counsel  cont' :  It  is  insisted,  "  That  if  the  Master  does  not  appear,  that  bis 
"  Non-appeanmce  does  not  defeat  the  Jurisdiction  of  SessionB,  but  they  may  dischuge 
"  the  Apprentice  in  his  Absence ;  and  in  order  to  support  this  Doctrine,  Recourse  is  had 
"  to  the  Statute,  that  Application  is  to  be  made  on^nally  to  a  Justice,  and  that  if  he 
**  cannot  reconcile  the  Matter,  then  he  is  to  take  a  Bond  for  the  Master's  Appeanmce 
"  at  the  next  Sessions."  And  indeed,  had  the  Circumstances  of  the  Case  been  so  in  Fact, 
the  Master  must  have  appeared  at  his  Peril ;  but  nothing  at  all  of  this  appears,  and  it 
is  well  known  the  Sessions  have  an  original  Jurisdiction ;  he  admitted,  that  upon  look- 
ing into  the  Act  of  Parliament,  it  loo^d  as  if  a  prior  AppUcation  to  some  Justice  of  Peace 
was  necessary,  but  it  had  always  been  determined  otherwise,  and  the  Word  (shall)  is 
not  compulsory,  but  directory  only ;  and  so  is  the  Case  of  the  King  versus  Johnson, 
1  Salk.  68 ;  2  Salk.  491,  S.  C.  It  must  therefore,  as  this  Case  atands,  be  now  taken, 
that  it  came  originally  before  the  Sessions,  and  therefore  Notice  was  necessary.  The 
Cases  dted  by  Mr.  F.  make  for  the  Defendant,  for  by  them,  it  appears  the  Master  was 
summoned ;  and  if  after  that  he  will  make  Default,  the  Sessions  may  undoubtedly 
proceed ;  and  so  it  was  held  in  the  Case  of  the  King  versus  Sympson,  which  was  upon  a 
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CcoTiotim  for  DeeMtealing.  But  the  ObjeotioD  in  this  Case  is  not  that  the  Master 
did  not  appear,  but  that  he  was  never  summoned  t  It  is  insisted,  that  hy  a  strong 
Implicadon  it  does  aj^tev  Money  vas  ^ven  with  tiie  jAjjprentioe ;  bat  Things  are  not 
to  be  takm  by  Inference,  for  there  ought  to  be  exprees  Words  to  shew  they  have  a  Juris- 
diction. As  to  the  first  Objection,  he  waived  that,  because  the  Trade  of  a  Carpenter 
vas  mentioned  within  the  Statute,  or  else  it  had  been  a  strong  Objection ;  as  was  held 
in  the  Case  of  the  King  versus  WaUly,  Mich.  12  Geo.  1  [1726]i^  which  was  an  Order  to 
discharge  an  Apprentice  from  his  Master,  who  was  by  tl30]  Trade  a  Cutler ;  and  the 
Order  was  quashed,  because  not  within  the  Act. 

Cvr" :  It  does  appear  that  this  Cause  came  originally  before  the  Sessions,  and  there- 
fore a  Summons  was  necessary ;  the  only  question  is,  whether  it  be  necessary  to  set  out 
this  Summons  in  the  Order  1  it  is  said  in  the  Order,  that  upon  hearing  dounsel,  but 
does  not  say.  upon  hearing  Counsel  on  both  Sides ;  tho'  this  seems  to  m  a  reasonable 
Ckmstruotion,  the  Distinctum  that  has  been  taken  in  these  Cases  between  Ordras  and 
Convictions,  seem  to  make  a  Summons  not  necessary  in.  this  Case ;  for  this  which  is 
before  us  at  present  is  no  more  than  an  Order  of  Sessions,  and  so  a  Summons  must  be 
intended,  unless  the  contrary  appears.  The  Statute  which  gives  the  Sessions  a  Power 
to  discharge  in  Consequence  thereof,  gives  a  Power  to  order  Restitution,  or  otherwise 
the  Master  would  be  a  Gainer  by  his  own  Wrong.  By  a  necessary  Intendment  it  appears, 
that  the  Master  has  received  Money  with  his  Apprentice ;  for  the  Order  is,  that  he  shall 
refund  and  pay  back,  which  is  tantamount  to  Words  thi^  he  shall  return  and  pay  back 
so  much  Money  received.  But  the  Court  did  not  give  any  absolute  Opinion,  out  took 
Ihne  to  consider. 


Upon  Error  brcnght  to  reverse  an  OuUawry,  Mr.  D.  Counsel  moved  to  stMf  Proceed- 
ings ml  the  Plaintiff  in  Error  had  put  in  BaU,  as  was  directed  by  the  Act  of  ParHament ; 
and  cited  Carth.  459 ;  Stat.  31  Elie.  c.  3,  and  4  &  5  W.  &  M.  c.  4.  But  the  Motion  was 
denitd  per  Cur' ;  for  the  Plaintiff  in  Error  is  not  oUiged  to  put  in  BaU  till  the  OuUawry 
is  reversed ;  arui  the  Writ  of  Error  stays  nothing  before  Bail  is  put  tn,  but  the  PlainUff 
may  proceed  to  Execution^    Vide  Stat.  3  Jac  1,  c  8. 

D31]  106.— Holmes  ver.  Mbndese.   Trvn.  6  Geo.  II.  [1733].  B.  R. 


The  like  Motion  was  now  made  this  Term,  the  Defendant  having  been  arrested  upon 
Affidavit  made  by  a  third  Person,  that  he  had  seen  the  Defendant's  Account  Books,  and 
fay  them  it  appeared  the  Defendant  was  indebted  to  the  Plaintiff  in  the  Sum  of,  dc. 
The  Court  granted  the  Motion,  and  said,  this  was  not  so  strong  a  Case  as  that  of  Innys 
and  Sindear ;  where  a  third  Person  made  Affidavit  he  had  seen  a  Note  of  the  Def mdant's 
payable  to  the  Plaintiff  in  the  Hands  of  a  Notary  Fublick. 

107.— Clark  versus  Paget.    Trin.  6  Geo.  II  [1733].   B.  R. 

MnAxKi  to  set  aside  Proceedings,  the  Notice  under  the  Writ  not  being  according  to  the 

Act  of  Parliament. 

Mr.  V.  Counsel  moved  to  set  aside  all  Proceedings  {the  Plaintiff  having  proceeded 
10  far,  that  Judgrnent  -was  to  have  been  signed  that  Morning,  upon  which  tfus  Motion 
vas  made)  ;  and  his  Objection  was,  that  the  Notice  under  the  Writ  was  not  according 
to  Act  of  Parliament,  which  has  chalked  out  the  express  Words  in  which  Notice  is  to  Iw 
given*  and  by  that  Oie  Name  of  the  Defendant  is  to  be  set  out  at  the  Head  of  the  Notice ; 
whereas  in  this  Case  the  Defendant's  Name  was  omitted,  and  only  said  generally.  You 
are  served,  &o.    Vide  the  Stat.  5  Geo.  2,  to  prevent  frivolous  and  vexatious  Arrests. 

And  upon  a  Rule  to  shew  C^use,  Mr.  S.  insisted,  that  the  Meuiing  and  Purport  of 
the  Statute  was  pursued ;  and  that  it  was  not  necessary  to  include  the  Defendant's 
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Name,  where  lie  was  peisonally  served ;  and  it  was  not  said  that  Notice  should  be  in 
the  Words  following,   but  to  the  Bfiect  following,  t&c' 

But  the  Couit  granted  the  Motion ;  for  the  Act  of  Parliammt  is  expreas,  and 
Plaintifi  must  either  strike  the  Letters  A.  B.  out  of  the  Act,  or  insnrt  them  in  Ids  Notice. 

[1321 108.— The  King  versus  the  Wife  of  Kkat.   Trin.  6  Geo.  II.  [1733].  B.  B. 

Libel  for  Slander  or  Defamation  in  the  Disjunctive. 

The  Defendant  was  libelled  Eigainst  in  the  Spiritual  Court  for  Slander  or  DefamatioD, 
and  a  Writ  de  Excommunicato  Capiendo  issued  against  her ;  which  Mr.  K.  Counsel  noir 
moved  to  quash,  because  the  Charge  was  in  the  Disjunctive,  vie.  for  Slander  or  De- 
famation, and  cited  the  Case  of  the  King  and  Smith,  which  was  a  Libel  in  the  Spiritual 
Court  pro  convitio  sive  Defamatione ;  and  the  Court  in  that  Case  held  tiie  Libel  naught, 
because  uncertain  and  in  the  Disjunctive.  But  in  this  Case  the  Motion  was  denied,  for 
Slander  and  Defamation  have  one  and  the  same  Signification ;  but  there  is  a  Differ 
ence  between  ConvUium  and  Defamatio ;  for  Convilvum  has  a  double  Meaning,  and 
signifies  Beproof  as  well  as  ScemdcU. 

109.  — Geegory  ver.  Warrem.   Trin.  6  Geo.  11.  [1733].   B.  R. 

Proceedings  against  Bail  stayed,  a  Writ  of  Error  being  allowed  on  (Jie  Day  tiie  htst  5ein 

facias  was  returnable. 

To  stay  Proceedings  against  the  Bail ;  the  Writ  of  Error  in  the  original  Judgment 
being  put  in  and  allowed  on  the  same  Day  the  last  Sci'  Fa'  was  made  returnable.  Mr, 
S.  cont'  :  This  is  a  stronger  Case  than  that  of  Miers  and  Arthur,  and  in  that  Case  the 
Court  said  they  would  go  no  further ;  and  yet  there  the  Writ  of  Error  was  put  in  and 
allowed  two  Days  before  Return  of  the  first  Sd'  Fa'.  But  the  Court  in  the  original 
Case  made  a  Rule  to  stay  all  Proceedings. 

110.  — Paschal  versus  Terry.   Trin.  6  Geo.  II.  [1733].  B.  B. 

An  Award  set  aside,  being  made  without  giving  Notice  to  or  hesoing  the  Defendant 

Submission  to  two  Arbitrators,  and  if  they  cannot  agree,  to  appoint  an  Umpire ; 
they  accordingly  ap|KHnted  an  Umpire,  who  made  hia  Um^Hrage  the  Day  following ; 
the  Parties  bemg  neither  summoned,  nor  having  Notice  of  the  Appointment.  Mr.  S. 
Counsel  moved  to  set  aside  the  Umpirage ;  and  objected,  tiiat  it  was  unreasonahle, 
and  contrary  to  natural  Justice,  to  ms^e  an  Award  without  giving  Notice  to  the 
[133]  Parties  to  attend.  This  is  repugnant  to  the  Submission,  and  is  a  Misbehaviour 
within  the  Act  of  Parliament ;  the  Umpirage  was  made  upon  the  Defendant's  Evidence 
alone,  parte  altera  inaudita,  the  Plaintid  was  neither  heard  nor  had  any  Opportunity 
given  him  to  be  heard  ;  and  for  this  Reason  it  was  set  aside  per  L.  and  F.  Justices, 
obKnteF. 

111.— Weal  versus  Smith.   6  Geo.  II.  [1733].   B.  R. 

Vide  antea.  Case  100. 

Error  coram  vobis  no  Supersedeas  without  Bail. 

L.  J.  said.  Error  coram  vobis  toas  no  Supersedeas  before  Bail  is  put  in  ;  and  cited 
the  Case  of  Merefield  and  Vilellon,  8  Geo.  2  [1731-32],  where  it  was  so  held  exprealy; 
and  Raymond,  Chief  Justice,  at  that  Time  said  it  was  so  determined  in  the  Case  of 
Ginger  and  Cook.  But  this  Point  was  not  determined ;  for  the  Plaintiff  in  Error, 
seeing  the  Opinion  of  the  Court,  put  in  Bail.    Vide  antea. 

112.— TwEUfl  ver.  Southwell.   Trin.  6  Geo.  II.  [1733].  B.  B. 

Judgment. 

Mr.  T.  moved  to  set  aside  a  Judgment  for  Irregularity ;  and  his  Objection  was, 
tliat  couuuon  Bail  was  filed  in  a  Term  subsequent  to  the  Writ ;  this  was  an  Action  by 
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Latitat,  returnable  the  first  Day  of  Hilary  Term,  and  the  Bail  was  not  filed  till  Easter 
Term  following,  at  which  Time  the  Declaration  was  delivered. 

113.— The  King  versus  Cotton  &  al'.   Jrin.  6  Geo.  11.  [1733],  B.  R. 

Information. 

Upon  Motion  for  an  Information  the  Case  appeared  to  be  this  :  By  a  private  Act  of 
Parliament  made  27  El.  the  Court-Leet  for  the  City  and  Liberty  of  Westminster  was 
confirmed,  and  a  more  extensive  Jurisdiction  given,  c£6..  Vide  the  Statute.  A  Oom- 
tdaint  was  made  in  the  Leet  against  Edwards  (the  Prosecutor)  for  N^lect  of  Duty ;  he 
behaved  himself  in  a  very  insolent  Manner,  and  made  use  of  very  contemptuous  Lan- 
guage ;  put  on  his  Hat  in  the  Face  of  the  Court,  and  said  to  the  Judge, "  Jack  Cotton 
commit  me  if  you  dare."  Whereupon  the  Defendant  did  commit  him  for  [13^1  this 
offensive  Language  and  the  great  Contempt  he  shewed  the  Court.  Edwards  now 
came  for  an  Information,  suggesting  that  he  was  committed  for  a  Neglect  of  Duty, 
notwithstanding  he  offered  to  put  in  Bail.  But  the  Court,  upon  the  Circumstances  of 
the  whole  Case,  refused  the  Motion  ;  and  held,  that  had  the  Commitment  in  this  Case 
been  for  a  Breach  of  the  Peace,  it  had  not  been  strictly  justifiable,  admitting  Bail  was 
offwed.  But  this  Commitment  was  for  the  Contempt ;  and  tho'  the  usual  MetJiod  of 
proceeding  in  tiiose  Cases,  is  in  the  first  place  to  fine  the  Offender,  and  after  to  cranmit 
him  for  Non-payment,  which  Method  was  not  pursued  in  the  present  Case,  yet  this 
appears  rather  to  be  a  MittcUte  in  Judgmmt  than  any  wilful  Oppression ;  and  therefore 
the  Information  was  denied. 

Note  :  Edwards  was  a  Petit  Constable  of  the  Leet. 

114. — Barker  ver.  Reynolds  and  Westwood.   Mich.  7  Geo.  II.  [1733].   B.  B. 
Trespass  and  Assault,  an  ill  Justification  thereto. 

Trespass  and  Assault ;  Reynolds  the  Master  pleads  Son  Assault,  dc,  and  upon  that 
Issue  is  joined.  Westwood  the  Servant  justifies,  for  that  the  Plaintiff  having  assaulted 
his  Master,  he  then  and  there  assaulted  the  Plaintiff  in  Defence  of  n-is  Master ;  arui  to 
this  the  Plaintiff  demurs. 

Mr.  A.  Cotmsel  pro  Quer'  insisted,  that  the  Justification  was  insufficiently  alledged, 
and  took  two  Exceptions ;  1st,  Tho'  a  Man  may  justify  in  Defence  of  his  Master,  yet  he 
cannot  justify  an  .A^ult  in  Defence,  and  cited  2  Boll  Abr.  546.  His  second  Objec- 
tion was,  that  the  Justification  in  'this  Case  is  ill  pleaded  ;  for  the  Assault  in  the  De- 
claration, might  be  at  a  Time  preceding  the  Assault  by  the  Servant,  as  this  Justification 
now  stands.  The  Words  are  {having  assaulted),  and  tho'  the  Court  should  be  of 
Opinion  that  a  Servant  may  justify  an  Assault,  dtc,  in  Defence  of  his  Master,  yet  he 
cannot  justify  an  Assault  upon  the  Plaintiff  at  a  Time  subsequent  to  the  Assairit  made 
upon  the  Master. 

[135]  Mr.  M.  Counsel  cont'  :  A  Servant  may  justify  an  Assault  in  Defence  of  his 
Master,  and  cited  9  Ed.  4,  48,  2  Rol.  Abr.  546, 1  Salk.  407,  Leeward  <&  Ux"  ver.  Basilee. 
As  to  the  second  Objection,  he  said  the  Justification  was  well,  for  that  the  Words  must 
necessarily  be  in  the  Preterperfect  Tense,  and  could  not  be  otherwise ;  for  an  Assault 
must  have  been  committed,  or  it  is  certain  the  Defendant  could  not  justify.  And  the 
Words  {then  and  there)  shew  that  the  Assault  mentioned  in  Justification  was  at  iih» 
same  Thne  and  Place  the  Assault  was  made  upon  the  Master. 

Y.  C.  J.  There  is  no  Doubt  but  a  Servant  may  justify  an  Assault  in  Defence  of  his 
Master ;  but  the  Questioa  in  this  Case  is,  whether  the  Defendwnt  by  his  Plea  has  shewn 
that  the  Assault  was  neeesmry  in  Defence  of  his  Master ;  for  it  is  only  said,  the  Plaintiff 
having  assaulted,  &c. ,  he  then  and  there,  &c. ,  m  Defence  of  his  Master,  which  certainly  is 
not  sufficient ;  but  he  ought  to  have  gone  further,  and  shewn  that  the  Plaintii!  would 
then  and  there  have  beat  his  Master,  if  he  had  not  assaulted  the  Plaintifi  in  Defence, 
dc.  The  Words,  as  they  are  now  pleaded  (having  assaulted),  have  Reference  to  a  Time 
past ;  whereas  the  Defendant  should  have  shewn  that  the  Assatdt  by  him  was  at  the 
Time  the  Master  teas  assaulted ;  and  the  Words  then  and  there  will  not  confme  this 
Assault  to  that  Time,  but  may  relate  to  the  Day  and  Place  only  ;  whereas  the  Assault  by 
the  Servant  might  be  at  a  different  Time  of  the  Day  to  the  Assaidt  made  upon  the  Master. 
P.  P.  and  L.  J.  heing  of  the  sune  Opinion,  Judgment  was  given  for  the  Plaintiff. 
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116.— CowNE  wrnu  Barbt.  Mieh.  7  Oeo.  II.  [1733].  B.  B. 

Debt  upon  Bond. — Plea  of  Payment  at  a  Time  before  the  Day  in  the  Condition,  aided 
by  the  Statute  for  Amendment  of  the  Law,  and  a  Repleader  denied. 

Action  of  Debt  upon  Bond  conditioned  to  p^  £100  with  Interest  on  the  5th  oiJune, 
dc.  Defendant  after  Oyer  pleads  Payment  of  Principal  and  Interest  before  the  Action 
brought,  scU.  on  the  26th  of  Ma/rck,  which  was  before  the  Day  mentioned  in  the  Con- 
dition. Plaintiff  replies,  that  the  Money  was  not  paid  Tnodo  <&  forma,  as  alledged  in 
the  Defendant's  Flea.  Upon  this  Issue  was  joined,  and  Verdict  for  the  Plaintifi.  Mr. 
K.  Counsel  moved  for  a  Repleader ;  for  that  the  Defendant  having  pleaded  Payment 
before  the  Day  mentioned  in  the  C<»idition,  the  Issue  thereupon  is  immaterial ;  and  bo 
he  said  it  bad  often  been  determined  in  this  Court 

[136]  Mr.  B.  Serjeant  conV  :  The  Defendant's  Plea  is  not  that  the  Money  was  pud 
before  the  Day  mentioned  in  the  Condition,  but  the  Payment  was  ante  impetratumem 
Brwis,  flcil.  26  March,  which  Plea  is  now  aided  by  the  Statute  for  Ammdment  of  the 
Laws ;  and  the  Scil.  is  immaterial.  Vide  Stat.  4  &  5  Ann.  c.  16,  which  provides,  that 
where  am  Action  of  D^t  is  brought  upon  amy  Bond  which  has  a  Condition,  or  Defeazance, 
to  make  void  the  same  upon  Payment  of  a  lesser  Sum  at  a  Day  or  Place  certain,  if  the 
Obligor,  his  Heirs,  &c.,  Aotv  paid  the  same  before  the  Action  brought,  tho'  such  Pay- 
ment was  not  made  strictly  according  to  the  Condition,  yet  it  may  be  pleaded  in  Bar 
of  such  Action,  as  if  the  same  had  been  paid  at  the  Day  and  Place  accotaing  to  the  Con- 
dition. The  Court  being  of  the  sfune  Opinion,  vie.  that  the  Defenduit's  Plea  was 
aided,  the  Motion  for  a  Repleader  vxu  denied. 


116.— Thomas  ver.  Bishop.  Mich,  7  Geo.  II.  [1733].  B.  R. 
Assumpsit  on  an  Inland  Bill  of  Exchange. 

Assumpsit  by  Thomas  Indorsee  of  a  Bill  of  Exchange  drawn  upon  the  Defendant 
Bishopt  and  accepted  by  him,  "  At  thirty  Days  Sight  pray  pay  to  Mr.  SomerviUe  the 
"  Sum  of  £200  aiul  place  Uto^  Account  of  the  York-Buildmgs  Company,  as  per  Adma, 
**  Charles  MLLdmay."  And  the  Bill  was  directed  to  the  I^endant  Bishop,  Cashier 
of  the  York-Buildings  Company,  at  their  House,  &c.,  who  accepted  the  same.  P.  J. 
before  whom  this  Cause  was  tried,  directed  the  Jury  to  find  for  the  Plaintiff,  the  De- 
fendant having  generally  accepted  the  Bill  in  his  own  Name ;  but  at  the  same  Time 
gave  the  Defendant  Leave  to  move  for  a  new  Trial. 

Mr.  K.  and  S.  Counsel  insisted,  that  the  Defendant  was  not  liable  personally,  but 
aa  Cashier  of  the  Company ;  and  this  appears  not  only  upon  the  Face  of  the  Note, 
but  from  the  Letter  of  Advice  to  which  it  refers,  and  which  was  given  in  Evidence 
upon  the  Trial.  For  the  Note  is  not  only  directed  to  Bishop,  Cashier  of  tlie  Company, 
but  is  expresly  mentioned  to  be  placed  to  Account  of  the  Company.  The  geneial 
Acceptance  by  the  Defendant  in  this  Case,  can  make  no  Alteration  in  the  Note,  so  as 
to  chai^  him  personally ;  for  Acceptance  must  be  t^»n  secundum  subjectam  materiam, 
as  Cashier  ;  he  is  not  therefore  bound  by  this  Acceptance  zn  propria  jure,  but  in  Bight 
of  the  Company ;  and  this  is  the  generEU  Method  of  transactmg  Bills  of  this  Kind.  So 
is  the  Case  of  all  Draughts  upon  t^  Bank,  the  Note  is  generally  dravm  upon  the  Cashier, 
without  any  Mention  of  the  Company,  [137]  V^l  ^here  is  no  Question  but  the  Bank 
is  responsible.  The  Plaintiff  is  not  without  Remedy,  the  Company  is  bound  by  this 
Acceptance,  and  he  has  his  Action  against  th^.  Whether  this  Bill  was  accepted 
by  the  Defendant  in  his  own  Bight,  or  in  Right  of  the  Company,  is  a  Fact  proper  for 
the  Determination  of  a  Jury ;  and  this  is  the  Circunutance  upon  which  we  ffTOund 
our  Ifotitm.  Upon  the  Face  of  the  Bill  there  is  strong  Evidence  in  Favour  of  the  Defend- 
ant, that  his  Acceptance  was  in  Rig^t  of  the  Company ;  and  is  yet  much  stnmger, 
by  Reference  to  lietter  of  Advice. 

D.  Serjeant  cont' :  Whether  the  Defendant  accepted  this  Bill  in  his  own  or  the 
Company's  Right,  is  not  now  the  Question.  The  Defendant  has  generally  accepted 
it  in  nis  own  Name,  and  that  makes  him  liable  tn  propria  jure ;  any  Man  may  accept : 
Suppose  a  Bill  drawn  upon  J.  N.  it  may  be  accepted  by  J.  S.  and  by  this  Acceptuice 
J.  S.  becomes  liable.  The  Direction  to  the  Defendant  as  Cashier,  dc,  is  only  a  proper 
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Addition  and  Description  of  his  Person.  It  is  said,  he  accepted  it  in  Right  of  the  Com- 
pany, and  as  their  Servant ;  but  how  can  this  be  known  t  the  Acceptance  is  general 
in  his  own  Name.  There  is  no  Question  but  a  Servant  may  have  Transactions  of  his 
own,  and  may  contract  upon  his  own  Account.  Bills  of  Exchange  must  have  a  Cer- 
/aifUy,  the  Aceejdance  reduces  it  to  a  Certainty ;  the  Bill  is  drawn  upon  Bishop,  and 
he  has  accepted  it  in  his  own  Kama  generally,  and  the  Acceptance  alone  is  sufficient 
to  ehoTM  him. 

Y.  C.  J.  Bills  of  Exchange  are  Bills  of  a  particular  Nature,  arising  from  the  Contract 
and  Transactions  of  Merchants ;  Oie  first  Contract  is  by  the  Dravxr,  and  by  that  he 
becomes  liable ;  after  Acceptance  it  is  the  Contract  of  the  Drawee ;  and  a  further  Contract 
may  arise  from  the  Person  to  whom  the  Bill  is  payable,  by  his  Indorsment  over.  But 
every  Writing  that  is  drawn  in  Form  of  a  BUI  of  Exchange  may  not  in  Fact  be  so ; 
as  where  Money  is  payable  out  of  a  particular  Fund ;  and  so  was  the  Case  of  Jenny 
and  Hale,  Tri/n,.  10  Qeo.  1,  Plaintiff  Jeany  sold  his  Land  to  the  Defendant,  who  gave 
him  a  BiU  for  the  Price  or  Value  thereof  in  these  Words,  directed  to  one  Prat,  Sir,  you 
are  to  pay  to  Mr.  Jenny  so  much,  &c.,  tmt  of  the  Money  belonging  to  the  Governors  and 
Company  of  Devonahire  Miners,  &&,  the  Money  not  being  paid,  Jenny  brought  his 
Action  upon  this  Note,  supporang  it  a  Bill  of  Exchanp;e  ;  and  upon  Demurrer  Plaintiff 
had  Judgment ;  whereupon  Error  was  brought  in  this  Court,  and  Judgment  reversed  ; 
for  the  Court  held  it  to  be  no  more  than  a  Direction  and  Appointment  to  pay  Money 
out  of  a  particular  Fund,  and  was  not  a  Bill  of  Exchange.  Vide  this  Case  in  Mod. 
Ca.  366.  And  so  was  the  Case  of  Joslyn  and  Lucem,  [138]  Trin.  13  Ann.  which  was 
to  pay  Money  out  of  growing  Stock ;  and  these  Notes  do  not  make  the  Drawer  liable 
in  case  the  Stock  should  fail.  It  is  a  general  Rule,  that  the  Acceptor  of  a  BiU  of  Ex- 
change  is  personally  liable ;  how  then  does  this  Case  vary  %  the  Directions  to  the 
Defendant  as  Cashier,  cBc,  cannot  vai^  it ;  that  is  meeiiy  a  Description  and  Addition 
of  his  Peraon.  The  Acceptance  in  this  Gmo  is  geneial  (accepted  June  13,  1733,  and 
siened  Bishop).  In  all  Cases  a  general  Acceptance  is  secundum  tenorem  Billcs ;  this 
Ml  is  drawn  upon  Bishop,  and  the  subsequent  Words,  vie.  "  Place  it  to  Account  of 
"  the  Company,  as  per  Advice,"  cannot  alter  the  Case,  nor  make  any  Difference  in  the 
Bill  of  Exchange ;  it  is  only  the  Method  of  accounting  for  the  Money  between  the 
Drawer  and  Drawee  after  it  is  paid.  As  to  the  Letter  of  Advice,  that  is  not  proper 
Evidence ;  it  is  extrinsical  of  the  Bill,  and  is  always  a  private  Transaction  between 
the  Drawer  and  Drawee,  to  which  the  Person  to  whom  the  Money  is  payable  is  not 
supposed  privy ;  if  Letters  of  Advice  should  have  any  Weight  in  these  Cases,  it  would 
be  of  dangerous  Consequence.  Bills  of  this  Kind  are  in  their  Nature  negotiable ; 
and  such  an  Allowance  must  make  them  uncertain,  and  may  be  attended  with  ill  Con- 
sequence in  the  Case  of  an  Indorsee,  who  is  in  Nature  of  a  Purchaser  for  a  valuaUe 
Consideration.  The  Case  d  Evcms  and  Camlvnton,  is  stronger  than  this.  Vide 
2  Ventr.  307 ;  Caith.  5. 

We  must  therefore  judge  of  this  Case  as  it  stands  upon  the  Face  of  the  Bill,  which 
is  a  BiU  drawn  upon  Bishop,  and  accepted  by  him  generally,  which  alone  is  sufficient 
to  charge  the  Defendant  and  make  him  persoimlly  liahle. 

P.  P.  and  L.  Justices,  being  of  the  same  Opinion,  the  Motion  was  denied,  and  Plain- 
tiff suffered  to  have  Judgment  upon  the  Po5^«a.  Vide  Yelv.  137,  Talbot  veTeas  Godholt ; 
0.  gave  a  Bill  in  this  form,  "  Memorandum,  that  I  have  received  of  E.  Talbot,  to  the  Use 
"  of  my  Master  Serjeant  Qaudy,  the  Sum  of  £40  to  be  paid  at  Michaelmas  follounng." 
It  was  held  that  G.  was  liaUe,  for  the  Clause  of  Repayment  is  general,  and  not  to  be 
repaid  by  his  Master  Gaudy. 


117.— Evans  ver.  Thrustout.   Mich.  7  Geo.  II.  [1733].  B.  R. 

Variance  between  the  Declaration  and  Original. 

In  Ejectment,  Haintiff  declared  xxpon  the  Demise  of  John,  and  in  the  original 
Writ  it  was  said  to  be  the  Demise  of  Timothy ;  after  Verdict  for  the  Plaintiff,  it  was 
moved  in  Arrest  of  Judgment  by  Reason  of  this  Variance ;  [139]  and  said,  if  in  Fact 
there  had  been  no  Orig^^  it  had  been  cured  by  the  Verdict,  but  a  bad  Original  is  not 
cured. 

y.  C.  J.  The  Demise  cited  in  the  Declaration  is  (mly  by  Way  of  Recital,  and  the 
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Defendant  cannot  take  Advantage  of  a  bad  Original,  but  upon  Oyer  or  a  Certiorari. 
2  Salk.  701,  668.   Bragg  versus  iK^&y,  6  Mod.  28. 

118.— The  King  ver.  Dr.  Betteswobth.   Afkh.  7  Geo.  II.  [1733].   B.  R. 

[S.  G.  2  Str.  95G ;  2  Barnard.  K.  R  334  (Antmymous).   ^  In  the  Goods  of 
Swing,  1881,  6  P.  D.  25.] 

Mandamus  to  tbe  Spiritual  Court  to  grant  Administration  to  the  Residuary  Legatee, 

on  the  Executor's  renouncing. 

Mr.  S.  moved  for  a  Mandamus  to  be  directed  to  the  Spiritual  Court,  to  grant  Ad- 
ministration cum  testamento  annexe  to  Kinnaston,  residuary  Legatee  of  K.  his  Father 
deceased,  the  Executors  having  renounced  in  Favour  of  the  residuary  Legatee.  We 
have  appHed  to  the  Spiritual  Court,  and  they  refuse  no  Administration  till  such  Time 
aa  they  have  issued  out  a  Commission  of  Appraisement,  and  had  a  B«tum.  This  is 
contrary  to  21  H.  8,  which  provides,  that  Administration  shall  be  granted  with  all 
conveniint  Speed ;  and  cited  the  King  and  Bettesworth.  whi<di  was  in  the  Case  of  Lord 
Londonderry's  WUl,  where  ExBcutors  applied  to  the  Spiritual  Couit  for  Probate,  but 
the  Court  refused  till  a  Commission,  <£c.,  as  in  this  ;  but  this  Court  gtanted  a 
Mandamus,  and  said  the  Spiritual  Court  had  no  Power  to  stay  Probate. 

Y.  C.  J.  There  is  a  great  Difference  between  the  Cases  ;  nere  the  Executors  have 
renounced,  and  there  is  no  Law  obliges  the  Spiritual  Court  to  grant  Administration 
to  the  residuary  Legatee.  Shew  Cause.  Note,  That  afterwards,  upon  shewing  Cause, 
the  Mandamus  was  denied. 


119.— Stephekb  ver.  LosrvN.   Mich.  7  Geo.  II.  [1733].   B.  R. 

Debt  by  simile  Contract  cannot  be  set  oi!  against  a  Debt  upon  Bond,  by  Statute 

2  Geo.  2. 

Li  Debt  upon  a  Bond  the  Plaintiff  dedarra  the  Defendant  30  May  1723,  by  hia  Bond 
obligatory,  became  indebted  to  the  Plaintiff  in  the  Sum  of  £76,  10s.,  <&c.  Defendant 
craves  Oyer  of  the  Bond  and  Condition,  which  was  for  Payment  of  jB38, 55.  upon  the  first 
of  December  next  ensuing  the  Date  of  the  Bond,  with  Interest,  i&c.,  and  then  pleads 
the  Stat.  2  Geo,  2,  which  impawns  the  Defendant  to  set  off  mutual  Debts  in  Discharge 
of  the  Action ;  and  avers,  that  the  Plaintiff  stood  indebted  to  him  in  the  Sum  of  £70, 
Ss.  due  upon  simple  [140]  Contract,  which  is  more  than  the  Sum  mentioned  in  the 
Condition.  Upon  demurrer  to  this  Plea,  Judgment  was  for  the  Plaiatii!  in  the  Common 
Bench,  whereupon  the  Defendant  brought  Error  in  this  Court. 

Mr.  D.  Counsel  for  the  Plaintiff  in  Error :  There  are  two  Bxceptions  taken  to 
this  Plea,  1st,  That  by  this  Act  of  Parliament,  Debts  upon  aimj^  Contract  cannot  be 
set  iMavast  Debts  of  a  superior  Nature.   And  2dly,  That  the  Penalty  of  the  Bond^  nU 
the  Sum  mentioned  in  the  Condition,  is  the  Del^  in  Law.  As  to  the  first  he  said,  where 
Debts  are  mutual,  this  Act  of  Parliament  is  to  be  conu<tered  in  Nature  of  an  Extinguish- 
ment, according  to  the  Rule  laid  down  in  Wankford's  Case,  1  Salk.  305,  where  the  same 
Hand  that  is  to  receive,  and  ought  to  pay,  it  is  an  Extinguishment.    This  therefore 
may  be  compared  to  an  Action  of  Debt  upon  Bond,  where  Payment  before  the  AUion 
brought  is  a  good  Plea  in  Bar,  by  the  Statute  for  Amendment  of  the  Law.   It  is  objected, 
that  this  may  be  inconvenient  in  Cases  of  Executors,  and  work  a  Devastavit,  but  the 
Inconveniences  on  the  other  Hand  is  as  great.   Suppose  an  Executor  brings  Ikbt  upon 
Bond  due  to  his  Testator,  who  at  the  same  Tims  stands  indebted  to  the  Defendant  in 
the  like  Sum  upon  simple  Contract,  unless  the  Debt  can  be  given  in  Evidence  in  Discharge 
of  the  Bond,  the  Money  recovered  must  go  in  Discharge  of  Debts  of  a  superior  Nature, 
and  Defendant  is  without  Remedy  upon  Failure  of  Assets.   This  Act  of  Parliament 
is  a  remedial  Law,  and  ought  to  be  construed  liberally ;  it  ought  to  be  considered 
in  the  same  Light  with  other  Acts  of  ParHament,  where  mutual  Debts  are  to  be  set 
one  against  the  other ;  as  the  Bankrupts  Act,  6  Geo.  2,  all  Debts  are  included ;  and 
there  is  no  Distinction  between  Debts  upon  Specialties  and  simple  Contracts.    In  the 
Case  of  Retainer  by  Executor,  he  is  not  obliged  to  plead  it,  but  may  give  it  in  Evidence 
upon  Plene  Administravit.  and  the  Reason  is  because  it  amounts  to  PaymeTU. 
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iix.  C.  Serjeant  eont* :  The  Principai  Question  in  this  Case  is,  whether  the  Penalty 
or  the  Sum  mentioned  in  the  Condition  is  the  Debt  in  Law ;  for  if  Penalty  is  the  Debt 
in  Lav,  then  the  Defendant's  Plea  is  ill ;  for  the  Sum  to  be  set  off  in  Discharge  is  not 
of  equal  Value,  the  Penalty  is  for  £76,  lO^.,  and  the  Debt  upon  simple  Contract  is 
only  £70,  8s. 

After  Forfeiture  of  the  Bond  the  Penalty  is  the  Debt  in  Law,  and  tlie  CondUion 
cannot  be  given  in  Evidence.  3  Lev.  368,  and  so  was  the  Case  of  the  Bank  of  England 
and  Morrice,  Pasch.  6  Geo.  2  [1733]. 

[141]  y-  0.  J.  The  Act  of  Parliament  in  Question  was  made  for  the  Benefit  of 
the  Defendant,  and  must  be  construed  in  his  Favour,  so  far  as  is  consistent  with  the 
Rules  of  Law.  This  Act  cannot  be  construed  so  but  Inconveniences  will  arise  upon 
it  either  one  Way  or  the  other.  It  is  true,  in  the  Case  of  an  Executor  it  may  work  a 
Bevastamt,  and  yet  on  the  other  Hand,  it  is  hard  that  an  Executor  should  recover 
Debts  upon  Bond  due  to  his  Testator,  and  the  Defendant  not  hajre  it  in  his  Power 
to  set  off  Debts  upon  simple  Contract,  tho'  of  equal  Talue  in  Discharge.  The  Rule 
that  is  laid  dovm  comes  too  general ;  suppose  an  Action  is  brought  for  Breach  of  Covenant, 
vAtcA  souTids  in  Damages,  and  the  Plaintiff  at  the  sarne  Time  stands  indebted  to  the 
Befendant  upon  simjile  Contract,  whidi  sounds  in  Damages  likevnse ;  it  is  pretty  hard 
to  say  that  one  Debt  cannot  be  set  off  to  discharge  the  other.  It  is  said,  this  Act  ought 
to  have  the  same  Construction  put  upon  it  with  other  Acts  wherein  mutual  Debts 
are  mentioned ;  and  for  this  Reason  the  Bankrupt's  Act  is  cited  ;  but  this  Case  differs ; 
for  by  the  Bankrupt's  Act  all  Debts  are  made  equal,  and  therefore  no  Notice  is  taken 
of  Priority  of  Debts  ;  besides,  Commissioners  of  Bankrupts  have  an  Equity  in  them, 
and  in  Equity  all  Debts  are  equal. 

The  ^e£  Questzou  is,  whether  the  Penalty  is  the  Debt  forfeited  by  Law  1  for  if 
so,  the  Debt  pleaded  in  Bar  or  Discharge  is  not  equal  in  Value  to  ^e  Debt  demanded 
by  the  Bond,  and  consequently  the  Plea  is  bad ;  there  is  no  Question  btU  the  PeneUttf 
is  the  Debt  forfeited  by  Law,  am  therefore  the  Plaintiff  must  have  his  Judgment. 

P.  and  L.  Justices.  This  Case  must  be  determined  as  it  stands  upon  Record ; 
and  the  Question  is,  whether  this  Plea  is  a  good  Bar  1  Defendant  has  pl&aded  mutual 
Debts,  (tc,  but  the  Sum  to  be  set  off  by  his  Plea  is  not  equal  in  Value  to  the  Demand. 
The  Penalty  is  the  Debt  forfeited  by  Law,  and  no  Way  to  discharge  it,  but  by  pleading 
Performance.  The  Statute  for  Amendment  of  the  Law  does  not  extend  to  this  Case ; 
the  Statute  makes  Payment  after  the  Day,  and  before  the  Action  brought,  good  Payment 
in  Discbarge  of  the  Bond ;  as  Solvit  ad  diem  was  a  good  Bar  at  Common  Law. 

The  Defendant's  Plea  in  this  Case  is  not  good ;  and  so  gave  Judgment  for  the 
I^sintifl,  witiiDut  giving  any  Opinion  upon  the  first  Objectbn.  Note:  The  Law 
in  tins  Respect  is  since  altered  by  Stat  8  Geo.  2,  o.  24. 


[142]  120.— AsHTELL  versus  BEiLKER  &  al'.   Mich.  7  Geo.  //.  [1733].   B.  B. 

Scire  Facias  against  Bail. 

Scire  Facias  a^nst  Bui  Defendants  pleaded  that  no  Oa*  Sa'  was  prosecuted 
and  relumed  ante  diem  emimationiB  originalis  Brevis  de  Sci'  Fa*. 

To  ihis  the  Plaintiff  demurred  as  an  immaterial  Plea,  for  a  Ca'  Sa*  may  be  rettumable 
the  same  Day  the  Sci'  Fa'  issues ;  amd  this  has  always  been  held  good  by  the  Practice 
of  the  Court. 

Mr.  D.  Counsel  compared  it  to  the  Statute  of  Limitations,  which  is  always  pleaded 
ante  diem  exhibitionis  Billee,  or  ante  diem  impetrationis  Brevis.  He  likewise  objected 
to  the  Sci'  Fa',  because  it  did  not  appear  the  Plaintiff  had  prayed  Execution,  and  vnthout 
Prayer  he  cannot  have  Execution ;  and  cited  1  Rol.  Abr.  894  ;  3  Mod.  252. 

Y.  0.  J.  The  Plea  is  immaterial,  because  the  Ca*  Sa'  may  be  returnable  the  same 
Day  the  Sci*  Fa'  issues,  which  is  agruaUe  to  the  Practice  of  this  Court ;  and  therefore 
the  Pleading  muat  be  ante  emanationem  Brevis,  Ac,  die  Reason  for  Pleading  the  Statute 
of  Limitations  in  that  Manner  is,  because  those  are  the  "Words  of  the  Act  of  Pariiament. 

P.  P.  and  L.  Justices,  being  of  the  same  Opinion,  Judgment  was  for  the  Plaintiff, 
onless  Cause,  <&e. 
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121.— Warkbnke  «r««  Thrcstout.   Mich.  7  Geo.  //.  [1733].   B.  B. 

Ejectment. 


In  Ejectment.  Mr.  Common  Serjeant  moved  to  amend  a  Declaration,  vhich  was 
for  several  Messuages  and  three  Acres  of  Ground ;  the  Amendment  prayed  was  to 
strike  out  the  Word  {Ground),  and  instead  thereof  to  make  the  Declaration  for  three 
Acres  of  Arable  Land ;  and  cited  a  Case  2  Geo.  2,  where  t^e  PlaintifE  declared  de  Mes- 
suagio  ntv  Tenemento ;  and  upon  Motion  Leave  was  gireo,  to  strike  out  the  Words 
{sice  Tenemento) ;  and  both  this  and  the  original  Case  was  before  Appearance. 

Cur' :  To  steike  out  the  Words  (three  Acres  of  Groumd^  and  add  others  whidi 
are  of  a  different  Kature,  ts  aUtring  the  Demise,  and  therefore  denied  die  Motion ; 
but  gave  Leave  to  strike  out  three  Acres  of  Grouxid. 


[143]  122.— Whttkbah.  Qui  tarn,  and  Jokihah.   Mich.  7  Geo.  II.  [1733].   B.  R 


Information  Qui  tarn,  dc. ,  for  buying  and  selling  Sheep  in  the  same  Market,  contrary 
to  6  6  Ed.  6,  c.  14.  To  quash  this  Information  two  Objections  were  taken.  Isi, 
Because  no  Affidavit  was  made  by  the  Person  who  commenced  the  Prosecution  before 
the  Issuing  of  the  Information,  that  the  Offence  was  committed  in  the  same  County 
where  the  Suit  is  commenced.  Vide  21  Jac.  1.  c.  4.  No  Officer  or  Minister  in  anf 
Court  of  Record  shall  receive,  fUe  or  enter  of  Becord  any  Informalion,  &c.,  unlU  the 
Informer  or  Relator  has  first  taJcen  a  Corporal  Oath  before  some  of  the  Judges  of  that 
Court,  that  the  Offence  laid  in  such  Informaiion,  &c.,  vxts  commuted  loUhtn  a  Year, 
and  toithin  the  xame  County  where  such  Information  wis  commenced.  The  aeeoiid 
Ezomtion  was,  that  the  Fact  was  kud  subsequent  to  the  first  Day  of  the  Sessioiu. 

Mr.  L.  Counsel  insisted,  that  this  Information  could  not  be  quashed  upon  Motion; 
Informations  Qui  tam  are  in  Nature  of  Civil  Actions,  and  no  Instance  that  a  Civil 
Action  vxis  ever  quashed  upon  Motion.  1  Inst.  139.  The  Objection  is,  that  no  Affidavit 
appears  upon  Record ;  but  that  does  not  make  the  Information  void,  the  Words  of 
the  Act  are.  That  no  Information  shall  be  received,  filed  or  entered  of  Record,  &c.,  so 
that  altho'  the  Proceedings  are  irregular,  the  Information  may  well  stand.  Carth. 
503  ;  Salk.  376.  No  Information  shall  be  received  or  filed  before  Recognisance  given 
by  the  Informer  to  prosecute  wUh  Effect,  &c.,  Stat.  4  &  5  W.  3,  c  18,  and  that  it  was 
held  upon  Construction  of  this  Act  of  Parliament,  that  in  Case  no  Recognisance  be 
given,  the  Information  is  not  void,  but  Process  thereon  must  be  set  aside.  But  in 
this  Case  the  Act  of  Parliament  has  bmn  combed  with ;  {or  here  Affidavit  has  been 
made  by  the  Relator,  which  is  agreectble  to  the  Words  of  the  Statute ;  and  in  this  Case 
it  is  reasonable ;  for  this  is  a  Prosecution  upon  a  penal  Statute,  and  if  the  Informer 
was  to  make  Affidavii,  he  could  not  be  an  Evidence  to  convict  the  Offender.  But  admitting 
the  Oath  in  this  Case  not  sufficient,  the  Court  will  not  quash  the  Information,  but  where 
Exception  appears  upon  the  Face  of  the  Record ;  and  no  Advantage  can  be  taken  of 
this  upon  Error,  or  Demurrer  to  the  Declaration.   4  Inst.  272. 

As  to  the  second  Objection,  he  said  this  Case  was  like  the  Case  of  all  special  Mem- 
orandums ;  for  altho'  all  Declara{l^4}-tions  are  in  Fiction  of  Law  supposed  to  be  entered 
on  the  first  Day  of  Term,  yet  a  special  Memorandum  alters  the  Case,  and  ties  it  down 
to  the  Day  mentimed  in  the  Declaration.  Sessions  commenced  llJan.  but  by  Adjourn- 
ment were  continued  to  12  Feb.  on  which  Day  the  Offence  was  committed. 

Cur' :  The  Information  cannot  be  quashed  upon  Afofum,  and  so  it  is  said  in  Salk. 
372.  There  is  a  Difference  between  a  Motion  to  quash  and  set  aside.  If  an  Information 
be  filed  without  Affidavit,  the  Court  may  stay  Proceedings,  or  order  it  to  be  taken 
off  the  File.  The  Answer  which  is  given  to  the  first  Ojection  is  very  material ;  for 
in  Prosecutions  upon  Penal  Statutes,  the  Person  who  appears  to  be  the  Informer  upon 
Record,  cannot  be  a  Witness ;  and  therefore  Distinction  may  be  made  m  this  Gsse 
between  Informer  and  Relator ;  before  this  Act  of  Parliament  the  Informer  never 
appeared  upon  Record,  and  so  was  always  admitted  an  Evidence. 

The  whole  Court  being  of  this  Opinion,  the  Rule  was  discharged,  but  prindpally 
for  the  first  Reason,  mz.  Thai  in  Motions  to  quash  Informations,  no  Advantage  can 
be  taken  but  whm  the  Exception  appmrs  upon  Record.  Note  :  Proceedings  are  earned 
on  in  the  same  M<mner  upon  12  Ann.  c.  16,  seas.  2. 
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123.— Smith  versus  Boucher  &  al*.  Mich,  7  Geo.  IL  [1733].  B.  R. 

Assault  and  &lse  Imprisonment. 

Action  of  Aasault  and  false  Imprisonment  ad  damnum  £1000.  Defendants  justify 
and  say,  that  the  Chancellor  and  Scholars  of  the  Unwersity  of  Oxon,  from  the  Time 
whereof  the  Memory  of  Man  is  not  to  the  contrary,  were  a  Body  incorporate  by  Name, 
and  that  then  now  is,  and  Time  immemonal  has  been,  a  Court  held  before  the 
ChaneMor^  his  CommtMory,  &c,  on  Friday  in  every  Week,  for  JkterminaHan  of  all 
fertonal  Actvms  whatsoeaer  between  the  Parties  {one  of  them  being  a  Scholar  of  the 
Mid  (Xniversily,  or  Person  having  the  Privilege  thereof) ;  and  that  Time  immemorial 
it  has  been  customary  on  the  personal  Complaint  before  Uie  Chancellor,  his  Commissary, 
&B.,  of  any  Person  having  Privilege  of  the  said  University,  that  he  has  an  Action 
personal  of  Damages  against  any  Person  then  being  within  the  Precincts  of  the  said 
University,  such  Com^inant  making  his  Corporal  Oath  before  the  Chancellor,  &c., 
of  such  Damages,  and  that  he  belies  that  such  Defendant,  upon  his  being  cited,  will 
not  appear,  but  rather  run  away  out  of  the  Precinct  of  the  said  University.  For  the 
Chancellor  to  (ie-[145l-cf»  a  Warrant  to  be  made  in  Writing  for  the  arresting  and 
taking  the  Body  of  such  DefendavA  and  detaining  htm  in  Prison^  untH  mch  Defffindant 
should  put  into  me  said  Court  suffmeiU  Security  for  answering  the  Complaint.  And 
the  Defendants  further  say,  that  by  Letters  Patent  bearing  Date  1  April,  14  H.  8,  the 
said  Customs  and  PrivUeges  were  confirmed,  which  said  Letters  Patent  were  afterwards 
Anno  13  Elix.  published  and  confirmed  by  Act  of  Parliament.  And  the  JJefendants 
further  say,  that  before  the  Time  when,  &c.,  the  said  James  Boucher  made  his  Complaint 
before  the  said  Deputy  Commissary,  that  he  had  an  Action  personal  of  Damages  a^ain^t 
the  Plaintiff,  then  living  within  the  Precincts  of  the  said  University ;  and  then  and 
Acre  did  aUedge  that  he  vxts  damnified  in  the  Sum  of  £1000,  aitd  that  he  did  suspect 
that  the  said  Defendant  would  run  away  and  not  appear,  if  died  according  to  the  Belief 
of  the  said  James  Boucher ;  and  that  then  and  taere  the  said  James  took  his  Corporal 
Uath  of  the  Truth  of  the  Premisses  in  Manner  o^oresaAd  ;  and  the  said  Judge  then 
and  thffre  decreed  a  Warrant  to  be  made  as  was  rvjuind.  Whereupon  the  said  Hu^ 
Smith,  Plaintiff  in  the  present  Action,  was  arrested  and  carried  to  Prison  for  Want 
of  sufficieni  Sureties,  &c.,  wAtcb  are  the  same  Assault  and  Imprisonment  as  is  com- 
plained of,  &C. 

Plaintiff  replies,  there  vxis  no  Affidavit  of  the  Cause  of  Action  pled  as  the  Statute 
directs;  and  to  this  the  Defendants  demurred.  Vide  12  Geo.  1,  c  29,  and  6  Geo.  2, 
c.  27. 

C.  Serjeant :  The  Beplication  is  had,  for  the  Act  of  Parliament  does  not  make 
the  Process  void ;  hut  the  Words  are,  "  That  the  Defendant  shall  not  be  held  to  Bail, 
"  imlesB  Affidavit  be  made  that  the  Cause  of  Action  is  £10  or  upwards  "  ;  so  that  want 
of  Affidavit  does  not  avoid  the  Process,  but  std>jects  the  Pasty  to  an  Action.  In  no  Case 
the  Process  is  in  it  sdf  void,  but  u^iere  it  is  expresly  provided  so  by  Ad,  of  Parliament ; 
as  in!  Ann.  c.  12.  Process  ttgainst  Amboasadors  and  their  Servants  for  Debt  is  declared 
void. 

H.  Serjeant  conV  :  Jurisdiction  is  not  to  be  presumed  in  inferior  Courts,  it  is  there- 
fore incumbent  upon  them  to  shew  they  have  a  Jurisdiction ;  but  does  this  appear 
in  the  present  Oase ;  they  have  set  forth  a  Custom  to  hold  Pleas  in  all  personal  Actions, 
and  say,  that  B.  made  Oomplaint  that  he  had  a  personal  Action ;  but  the  Nature  of 
that  Action  is  no  w^re  shewn.  They  ought  to  have  described  the  Action  and  Nature 
of  it,  or  this  Court  will  not  intend  it  to  fall  within  their  Jurisdiction.  Hale's  Plac 
Cor.Zb,  36;  Moore, 

But  suppose  the  Description  is  so  certain  as  to  give  a  Jurisdiction,  ^et  such  a  Custom 
as  is  here  [deaded  is  a  void  Custom.  Here  is  a  Custom  pleaded  to  issue  Warrants  to 
'i^nst  [14SI  detain  in  Prison  till  Security  be  found ;  but  it  does  not  lumear  that 
PxoossB  in  these  Oases  has  any  Betum,  and  so  Cap;  void,  as  in  23  J7.  6.  All  Warrants 
of  Cap.  must  have  a  certain  Betium.  Dyer,  175,  p.  23.  Every  Cap.  ought  to  be 
returned  the  ensuing  Term,  for  the  Mischief  which  might  otherwise  befall  the  Prisoner 
to  be  kept  always  in  Prison.  Gro.  Eliz.  467,  Nector  and  Sharp.  The  Reason  of  these 
BesolutionB  is  in  favorem  l^m-tatis,  which  is  always  favoured  in  Law ;  and  tho'  it 
iVP^uB  by  Plea,  that  a  Betum  was  made,  yet  a  Betum  cannot  make  good  a  void 
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Process.  There  is  another  Reason  which  makes  this  a  void  Custom  ;  because  a  Cap. 
issues  in  the  first  Instance,  without  any  previous  Summons,  and  so  is  1  Mod.  236, 
HaU  ver.  Boo^.   It  is  against  Law  for  any  inferior  Court  to  issue  Cap.  for  the  first 

Process  ;  for  the  Liberty  of  a  Man  is  highly  valued  in  Law,  and  no  Man  ought  to  be 
abridged  of  it,  without  some  Default  in  him.  It  is  against  the  Course  of  the  Law,  and 
all  Oourts.  1  Roll.  Abr.  563,  p.  11.  //  this  is  a  vmd  Custom  in  itself ,  Confirmation 
by  Charter  or  Act  of  Parliament  'will  not  avail ;  for  Stat,  of  Eliz.  is  only  a  general 
ConfirmaHon^  ie.  of  all  reasonable  Customs^  hut  does  not  make  that  of  Force,  which 
before  ivas  void  in  itself.  1  Inst.  381.  And  so  it  teas  held,  1  Salk.  203.  That  tho' 
the  Customs  of  London  are  confirmed  by  Act  of  Parliament,  yet  those  Acts  extend  ordy 
to  good  Customs ;  and  bad  Customs  are  void,  and  cannot  be  confirmed.  Pbw.  399  b ; 
Hob.  85,  86,  87, 

C.  Serjeant,  in  Reply,  agreed,  that  unless  it  did  appear  that  inferior  Courts  had  a 
Jurisdiction,  the  Process  was  void ;  but  here  is  sufficient  set  forth  to  give  a  Juris- 
diction. The  Custom,  that  upon  Complaint  made  that  the  Plaintiff  has  a  Personal 
Action,  and  suspects  the  Defendant  will  run  away,  Warrant  shall  issue ;  so  that  we 
have  followed  the  Custom  in  our  Flea.  It  is  said  that  Custom  is  void,  because  contrary 
to  Law ;  so  are  all  Customs  :  And,  in  many  Cases,  Customs  not  strictly  matDtiunable 
in  themselves  have  been  supported  and  made  effectual  by  Act  of  Parliament.  By 
Custom,  SerjearU  of  the  Mace  in  London,  upon  Plaint  of  Debt  entered  in  any  of  the 
Counters  against  Defendant,  may  arrest  him  by  Pard,  and  carry  him  to  Prison ;  and 
this  is  a  good  Custom,  and  yet  mudh  stronger  than  the  present  Case.  Cro.  £L  196, 
Gerard  ver.  Dickenson.  So  in  Dyer,  229,  p.  60,  Use  of  a  Freehold  Messuage  in  Londfm 
may  pass  by  Bargain  and  StUe  made  bif  Parol  only.  Custom  of  London,  that  ichere 
Contract  is  made  between  CUieen  and  Citizen  for  Payment  of  Money,  and  he  icho  made 
Contract  dies,  his  Executors  or  Administrators  shall  be  chargeable  therewith,  as  if 
it  were  upon  an  Obligation.  Cro.  Eliz.  409.  So  that  the  Debtor  may  be  arrested  before 
the  Debt  becomes  dua,  to  compel  him  to  give  Security.    2  H.  4, 12. 

[147]  I^'  C.  J.  There  are  two  Objections  made  to  the  Defendant's  Plea ;  that  no 
Affidavit  was  made  of  the  Cause  of  Action  before  Issuing  the  Process ;  and  that  this 
is  a  void  Custom.  There  are  a  great  many  Cases,  where  general  Words  of  an  Act  of 
Parliament  do  not  extend  to  Customs,  but  that  is  where  the  Words  are  in  the  Affirm- 
ative only ;  as  in  Magna  Charta,  it  is  said  Court-Leets  shall  be  held  but  twice  a  Year, 
viz.  at  Easter  and  Micha^mas ;  and  yet  Custom  to  hold  at  different  Times  is  good : 
But,  in  the  present  Case,  here  are  negative  Words ;  and  it  is  generally  held  in  those 
Oases,  that  Customs  are  included.  Suppose  therefore  this  Act  of  Parliament  does 
extend  to  inferior  Jurisdictions,  and  no  Affidavit  is  made  before  Issuing  out  the 
Process,  the  Judge,  the  Officer,  and  Gaoler  will  not  be  subject  to  false  Imprisonment. 
That  is  carrying  the  Construction  of  the  Act  of  Parliament  too  far,  for  there  are  no 
Words  to  make  the  Process  void.  I  don't  say  in  this  Case  no  Action  will  lie,  but  it 
must  be  against  the  Party  only.  Where  a  Court  has  an  original  Jurisdiction,  tho' 
the  Proceedings  are  not  strictly  regular  in  Pursuance  of  that  Jurisdiction,  yet  the 
Judge  and  Officer  who  execute  that  Process  are  not  Hable.  And  to  this  Purpose,  see 
a  n^able  Case  in  2  Lutw.  937,  1560,  for  the  Process  in  those  Cases  is  not  void,  but 
erroneous  only. 

It  is  objected,  here  is  a  Justification  out  of  an  inferior  Court,  by  a  Capias  without 
Summons,  which  is  said  to  be  void,  and  that  no  Custom  can  support  it ;  but  such 
Process  surely  is  not  void,  but  voidable  only.  And  in  Mackally's  Case,  9  Rep.  68.  This 
Process  by  Custom  of  London,  which  is  confirmed  by  Act  of  Parliament,  is  held  to  he 
good.  Vide  2  Lutw.  1565.  This  Construction  may  go  a  great  Way  in  the  present 
Case,  for  the  Customs  of  the  University  are  confirmed  in  Parliament.  It  is  true,  sn 
Act  of  Parliament  cannot  confirm  Customs  void  in  themselves ;  but  the  Parliament 
may  confirm  Customs  which  perhaps  could  not  support  themselves. 

P.  J.  The  Question  is,  Whether  the  Proceedings  are  void,  or  voidable  1  There  is 
no  Doubt  but  where  the  Court  has  an  original  Jurisdiction,  Error  in  Proceedings 
does  not  mab»  the  Process  void,  but  erroneous  only :  As  Service  of  Process  out  ef 
Jurisdiction,  the  Process  is  not  void  in  that  Case.  The  Act  of  Parhammt  requires, 
that  Oath  shall  be  made  of  the  Cause  of  Action,  and  whether  this  is  not  a  Condition 
precedent  to  the  Jurisdiction,  requires  further  Consideration. 

P.  J.  G^eral  Confirmation  will  not  establish  Customs  inconsistent  with  natural 
Justice.    Here  the  Custom  is ;  the  PArty  must  make  Complaint  of  his  Cause  of 


Digitized  by 


W.  XEL.  148. 


MIDDLETON  V.  CROFTS 


539 


Action,  and  must  verify  by  Oath  the  Certainty  of  Damage  ;  but,  in  the  present  Case, 
he  only  svears  he  is  damaged,  dc,  as  he  beheves ;  which  [148]  is  not  sufficient ;  but 
this  Defect  does  not  make  the  Process  void :  For  where  the  Defendant  is  arrested 
upon  a  Piocees  at  Law,  and  there  is  a  Defect  in  Affidavits,  that  does  not  vitiate  tiie 
Process,  but  this  Court  will  discharge  the  Defendant  upon  his  common  Appearance ; 
but  nuther  Judge,  nor  Officer  who  executes  the  Process,  are  liable  to  an  Action. 

L.  J.  The  Qu^tion  in  this  Case  is  not  so  much  to  the  Custom,  for  that  does  not 
seem  unreasonable,  for  Process  is  net  to  issue,  but  upon  Complaint  and  Oath  of  the 
PlaintiS ;  but  whether  the  Defendants  had  brought  themselves  within  this  Custom. 
A  Cap.  without  a  Suth.  as  this  Case  is  pleaded,  is  not  imreasonable,  for  it  does  not  issue 
but  upon  Oath  that  the  Defendant  upon  Citation  will  not  appear,  and  surely  a  Sum- 
mons in  such  Case  must  be  needless.  The  Act  of  Parliament  requires,  that  an  oath 
shall  be  made  that  Cause  of  Action  amoimts  to  £10  or  upwards ;  but  the  Omission 
of  such  Oath  does  not  ofEect  the  Jurisdiction.  The  Doubt  that  I  have  is,  whether  here 
ever  vxu  any  Jnrisdielum,  whieh  exUnds  only  to  personal  Actions  t  How  does  this 
appear  to  be  a  personal  Action  1  They  ought  to  have  shewn  the  Nature  of  the  Action^ 
mat  this  Court  might  judge,  whether  wiUiin  Jurisdu^ion,  or  not  t  In  all  cases  where 
Persons  who  hold  Plea,  have  Power  and  Jurisdiction,  tho'  the  Process  thereupon  be 
erroneous,  yet  it  is  not  void,  but  voidable.  But  where  a  Court  awards  Process,  with- 
out having  an  original  Jurisdiction,  it  is  utterly  void.  As  if  Justices  of  Common 
Pleas  should  hold  Plea  upon  Appeal,  the  Process  and  Proceedings  are  utterly  void, 
and  the  Officer  who  executes  the  Process  is  a  wrong  Doer.    Vide  Moore,  275. 

y.  C.  J.  That  is  because  the  Court  has  no  Jurisdiction  as  to  the  Nature  of  the 
Action  :  But  here  is  a  Jurisdiction  only  irregular  in  executing  it.  The  Stat.  2\  Jac. 
1,  &  4,  is  that,  before  Information  filed  or  received,  on  Oath  shall  be  made,  dtc,  but 
There  Information  is  filed  without  Oath,  the  Proceedings  are  not  void,  but  voidable. 
Stands  over, 

124.— MiDDLETON  &  Ux'  versus  Crofts.   Mich.  7  Geo.  II.  [1733].  B.  R. 


[S.  C.  2  Atk.  650;  2  Str.  1056;  2  Bam.  K.  B.  351;  Andr.  57;  Cunn.  35,  114; 
4  Yin.  Abr.  320,  pL  14.  Distinguished,  Marshall  v.  Bishop  of  ExeUr,  1860, 
7  G  .B.  (N.  S.)  710.  Confirmed,  Bishop  of  Exeter  v.  Marshall,  1868,  L.  R. 
3  H.  L.  17.  Followed,  B.  v.  Allen,  1872,  L.  R.  8  Q.  B.  75.  Distinguished, 
Jenkins  v.  Cook,  1875,  L.  R.  4  Adm.  &  Ecc.  489.  Followed,  Mackonochie  v.  Peruxinee, 
1881.  6  App.  Cas.  445 ;  R.  v.  Archbishop  of  York,  1888,  20  Q.  B.  D.  747.] 


Libel  exhibited  against  the  Plaintiffs  in  the  Spiritual  Court  for  a  clandestine  Mar- 
riage. Several  Facts  were  charged  in  the  Libel,  viz.  That  the  Parties  were  married 
viStout  Licence  or  PvbUeation  of  Banns ;  that  the  Marriage  was  at  uncanonical  Hours, 
between  one  and  three  o'Clode  in  the  Morning,  and  in  a  private  Dtoellmg-house.  Upon 
Moti(m  for  a  Prohibition,  the  Plaintiffs  suggested,  That  they  could  have  proved  the 
Marriage  by  one  competent  Witness ;  and  that  they  had  a  regular  Licence,  [1491  but 
thai  the  Spiritual  Court  refused  to  admit  the  Evidence  of  one  Witn£ss  only.  The  second 
Su^eation  was,  That  by  Stat.  7  &  8  W.  3,  this  was  made  a  temporal  Offence,  with 
Penalty  of  £10  to  be  recovered  against  any  Man  so  married  without  Licence  or  Publi- 
cation of  Banns.  Andrews,  D.  L.,  argued  against  the  Prohibition;  and,  in  the  first 
place,  ae  admitted,  that  where  Ecclesiastic^  Courts  have  an  original  Jurisdiction, 
find  an  Incident  happens  whi^  is  of  temporal  Conuzance,  they  shall  try  the  Incident, 
hiU  shall  try  it  as  Courts  of  Common  Law  would.  But  where  the  Ecclesiastical  Court 
proceeds  in  a  Matter  meerly  Spiritual,  if  they  proceed  in  their  own  Manner,  tko'  con- 
trary to  the  Form  of  Proceedings  at  Common  Law,  no  Pr^ibition  lies.  In  this  Case, 
it  is  not  necessary  for  the  Defendants  to  produce  one  Witness,  for  Proof  lies  on  the  Part 
of  the  Promoter  of  the  Suit ;  he  exhibits  the  Libel  for  a  clandestine  Marriage,  and 
Oterefore  it  ts  incumbent  on  him  to  prove  the  Marriage.  As  to  the  Licence,  there  is 
no  ft-oof  at  all  necessary,  that  must  be  under  the  Hand  and  Seal  of  the  Ordinary ; 
and  in  those  Cases  Index  loquitur  per  Sigillum.  The  single  Question  therefore  is, 
whether  the  Ecclesiastical  Jurisdiction  is  taken  away  in  these  Cases  by  Stat.  7  <&  B 
^.  3.  This  Act  of  Parliament  respects  the  Revenue  only,  and  Penalty  therein  for 
marrying  without  Licence,  and  is  not  given  as  a  Punishment  for  clandestme  Marriage, 
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but  to  prevent  Fraud  in  deprimng  the  Crown  of  Duties  gvoen  for  liemaing  Marriagee. 
And  tner^ore,  in  all  Caws  where  there  is  a  License  or  Publication  of  Bums,  the  Act 
18  satisfied,  tho'  ever  so  irregularlj  obtained,  and  no  temporal  Punishment  for  Irregu- 
larity, lokidi  is  an  Offence  in  the  Spiritual  Court,  and  there  only  punishoHe.  It  is 
held  in  Lindw.  That  a  clandestine  Marriage  subjects  all  Parties,  even  Witnesses  them- 
selves, who  are  voluntarily  present,  to  Excommunication ;  which  is  the  Reason  that 
in  Prosecutions  of  this  (Nature  the  Witnesses  are  absolved  ratione  testifieandi.  Vide 
Constmction  of  Archbishop  Bancroft,  and  confirmed  25  H.  8,  c.  19,  Sect.  7,  Canon 
101.  Marrying  at  uncomonical  Hours  prohibited.  Ganon  102.  Marria^  in  primte 
DvxUi/iig-houses.  Can.  106.  No  Licence  to  he  granted  where  eUher  Parties  are  under 
Age,  but  by  Consent  of  Parents,  &c.,  and  every  Licmce  otherwise  granted  void,  and 
Parties  punishable.  In  this  Act  of  Parliament  no  express  Words  to  prohibit  the  Juiis- 
diction  of  the  Spiritual  Court,  and  the'  no  particular  Saving,  yet  the  Juriadicticm 
is  not  destroyed  but  by  express  Words,  as  in  Case  of  Tithes,  23  iT.  8,  c  2.  2d^SEd. 
6,  c,  13,  because  no  enslusive  Words,  Jurisdiction  remains.  So  22  23  Car.  2,  c 
10,  which  gives  Directions  concerning  Distribution ;  Proceedings  thereon  may  be  by  BiU 
in  Equity,  and  yet  no  Doubt  but  Spiritual  Courts  have  a  Jurisdiction  [150]  those 
Cases.  In  Case  of  Pluralities,  where  any  Ecclesiastical  Person  holds  two  Benefices 
with  Cure  simul  <Sf  semel,  the  Spiritual  Courts  have  a  Jurisdiction  which  is  not  taken 
away,  by  21  H.  8,  for  that  Statute  extends  only  to  Cures  of  the  Value  of  £8  per  Ann., 
so  that  there  may  be  a  Plurality  within  the  Statute,  and  ■  a  Plurality  by  the  Canon 
Law.  In  the  like  Manner,  21  H.  8,  c.  13,  enjoins  Residence  upon  Forfeiture  of  £10. 
Here  is  a  Penalty  inflicted,  and  no  Saving  to  preserve  the  Jurisdiction  of  Ecclesiastical 
Courts ;  but  because  no  negative  Words  to  restrain  the  Jurisdiction,  it  still  remains 
an  Offence  punishable  by  Ewilesiastical  Law.  The  Jurisdiction  of  Ecclesiastical  Courts 
in  Cases  of  this  Nature  are  vindicated  by  Reason  of  the  Common  Law,  as  in  Cases 
of  Nusance  indictable  at  Common  Law,  tho'  a  new  Penalty  be  inflicted,  yet  the  P«n«fc- 
ment  at  Law  remains.  So  at  Common  Law  an  Indictment  lies  for  an  Assault  and 
Battery  ;  and  an  Action  will  lie  also  for  the  same  Assault.  In  all  these  Cases  it  may 
be  objected,  that  the  Defendant  suffers  twice  for  the  same  Offence,  but  the  Punish- 
ment is  diversis  rationihus,  the  9  Ed.  2,  Articuli  Cleri,  gives  an  Action  de  violenta 
injectione  manuum  in  Clericum,  and  yet  the  Ecclesiastical  Courts  may  excommuni- 
cate the  Offender.  2  Inst.  620 ;  Articuli  Cleri.  c.  3.  And  the  Reason  is  given,  2 
Inst.  622,  c.  6,  for  that  the  Proceedings  in  both  Courts  are  diverse  intuitu  :  As  if  one 
lay  violent  Hands  on  a  Clerk,  pro  salute  animae,  shall  injoin  him  Penance  in  the 
Spiritual  Court,  and  the  Clerk  may  have  his  Action,  and  recover  Damages  at  Common 
Law  for  the  Injury.  So  the  Case  Slader  and  Smallhrake^  1  Lev.llSS.  A  Layman 
for^  Orders,  and  obtained  a  Benefice,  for  which  he  was  prosecuted  in  the  Eccleai- 
astioil  Court,  and  Order  for  Deprivation  ;  and  he  prayed  Prohibition,  because  Forgery 
is  triable  at  Common  Law  :  But  Prohibition  was  denied,  for  the  Forgery  was  touching 
an  Ecclesiastical  Matter,  and  he  is  sueable  there  for  it,  in  order  to  his  Deprivation 
only.  Hil.  16  Car.  2,  Kerby  and  Savile.  Prosecution  in  the  Spiritual  Court  for 
calling  the  Defendant  Bawd ;  R.  moved  for  a  Prohibition,  suggestiiig  that  K.  had 
brought  his  Action  at  Common  Law,  and  recovered ;  but  the  Prohibition  was  denied, 
because  the  Proceedings  are  diverais  rationibus,  the  one  for  Damages,  and  the  oiher 
pro  Salute  animse,  &  pro  reformatione  morum.  The  present  Case  comes  within  the 
Reason  of  all  these  Cases.  The  Prosecution  upon  Siat.  7  c&  8  W.  is  for  defrauding 
the  King  of  his  Stomp-Duty,  but  in  Ecclesiastical  Courts  the  Proceedings  are  pro  SaliUe 
animce,  both  Courts  proceed  diverse  ifUuitu,  and  therefore  a  Inhibition  ought  not 
to  be  granted.    5  Rep.  5b,de  jure  Regis  Ecdes. 

[161]  Mr.  jS*.  Counsel  on  the  same  Side.  This  is  a  Prosecution  for  a  clandestine 
M&rxiage,  and  the  Charge  consists  of  four  Particulars ;  That  it  was  without  Licence  or 
Publication  of  Banns ;  was  performed  at  uncanonical  Hours,  and  in  a  private  Dwell- 
ing House.  The  Foundation  upon  which  a  Prohibition  is  moved  for,  stands  sin^y 
upon  Stat.  7  (fe  8  3.  For,  as  to  the  first  Suggestion,  there  is  no  Affidavit  to  support 
it,  and  therefore  the  Court  can  take  no  Notice  of  this  Case,  but  as  it  appears  upon  the 
Face  of  the  Libel.  It  is  said,  that  Prohibition  ought  to  go,  because  aPenalty  being 
given  by  the  Statute,  this  is  now  become  a  Temporal  Offence,  and  Jurisdiction  of  the 
%)iritual  Court  is  by  this  Means  taken  away.  But  supposing  the  Objection  to  have 
that  Force  which  is  contended  for,  it  can  extend  no  further  than  Uie  Penalty  reaches, 
and  that  is  to  the  Husband  alone  :  Beudes,  the  Suggestion  extmds  only  to  Part  of 


Digitized  by 


W.HbUS. 


MIDDLBTON  V.  OROFTS 


541 


tbe  Libel,  for  the  Penalty  given  by  Statute  is  for  marryii^  without  Licence  only  ; 
vheteas  the  Prosecution  in  this  Case  is  not  only  for  marrying  without  Licence,  but 
for  marrying  at  uncanonical  Hours,  and  in  a  private  Dwelluig-House,  which  are 
Offences  not  within  the  Act  of  Parliament,  and  the  Penalty  given  by  the  Act  is  not 
proportionable  to  the  Offence,  but  adequate  to  secure  the  Duty  arising  from  the  Stamp 
to  the  Crown.  There  are  many  Gases  where  Common  and  Canon  Law  have  con- 
current Jurisdictions,  and  it  has  been  held,  even  in  the  Case  of  a  Custom,  that  Suit 
may  be  in  the  Spiritual  Court,  as  in  1  Sid.  U6  ;  1  Vent.  3 ;  Fits.  Nat.  Brev.  51.  // 
Pension  is  due  hy  Preseri^icn^  Uisaiihe  Election  of  the  Pariy  eUker  to  sue  at  Common 
lavf  or  in  the  Spiritual  Uourt,  contra^  to  the  O^nnion  of  Lord  Coke,  2  Inst.  491.  So 
a  Man  may  have  an  Action  pro  bonis  aaportatis  cum  uxore,  and  at  the  same  Time 
the  Defendant  may  be  libelled  in  the  Spiritual  Court  for  Adultery,  because  the  Proceed- 
ma  Ate  diverse  intuitu.  So  in  the  Case  of  Totimsend  verBua  Thorp,  HU.  12  Geo.  1  [1726J. 
The  Plaintiff  vxu  indicted  at  Common  Law  for  Drunkenness^  &  alia  enormia  crimina, 
and  at  the  same  Time  libelled  against  in  the  Spiritual  Court,  in  Order  to  Deprivation  ; 
and  tho"  in  that  Case  the  Court  did  stay  Proceedings  upon  the  tiheU  pending  the  Indict- 
ment, yet  afterwards  Cotmitaiion  was  granted. 

C.  uid  G.  Counsel  e  cont\  W«  have  no  Affidavit  to  verify  the  first  Suggestion,  and 
therefore  that  must  be  given  up :  But,  as  to  the  second,  they  insisted,  tliat  this  was 
not  an  Ofience  punishable  in  the  Spiritual  Court.  It  may  be  an  Offervx  vn  the  Parson 
who  marries,  but  can  be  none  in  the  Parties  married.  As  to  ike  Canons  of  1603,  they 
do  not  bind  the  Laity,  for  they  have  neither  been  read  vn  Courts  of  Common  Law,  nor 
confirmed  by  Act  of  Parliament.  Vide  Gibson's  Co-[152]-dex,  2  Salk.  672,  412.  But 
supposing  Spiritual  Courts  had  a  Jurisdiction  in  these  Cases,  that  Jurisdiction  is  now 
taken  away  by  Stat.  7  <£  8  W.  3,  which  has  made  this  a  temporal  Ofience,  and  inflicted 
a  Penalty  upon  the  Party  offending.  This  Statute  gives  the  Sum  of  £10  to  be  recovered 
i^inst  the  Man  marr}ring  without  Licence,  and  so  far  at  least  the  Ecclesiastical  Juris- 
diction is  gone,  and  tho'  this  Penalty  does  not  reach  all  the  Facts  charged  in  the  Libel, 
yet  their  Jurisdiction  being  gone,  as  to  Part,  the  Prohibition  must  go  to  the  Whole,  as  in 
Hob.  192,  Berrie^s  Case.  In  this  Act  of  Parliament  here  is  noparticular  Saving  of  the 
Jurisdiction  of  Spiritual  Courts ;  and  in  all  Cases  where  the  CTommon  Law  or  Statute 
^ves  a  Kemedy  in  foro  seculari,  whether  the  Matter  be  Temporal  or  Spiritual,  the  Con- 
uance  of  that  Matter  &9£<m^<<oM«fin9*s  Temporal  Courts  only,  unless  t^e  Jurisdiction 
fA  the  Spiritual  Courts  be  saved  by  that  Statute  which  gives  the  Penalty.  2  SaHc.  673. 
ksA  for  this  Reason,  10  Ann\  c.  19,  in  a  Clause  to  prevent  clandestine  Marriages,  the 
Jurisdiction  of  Spiritual  Courts  is  particularly  saved :  So  in  1  Jac.  1,  c.  11.  To 
jnvent  Persons  from  marrying  during  the  Life  of  the  first  Husband  or  Wife.  1  EUb. 
c  2,  Act  of  Uniformity.  13  Eliz.  c.  5,  Of  Usury.  31  Eliz.  c.  6,  Of  Simony.  4  Jao.  1, 
c  5,  Of  Drunkenness.  And  in  many  Cases  where  Acts  of  Parliament  have  imposed 
further  Penalties  vn  Ecclesiastical  Offences,  there  is  a  Saving  added  for  Jurisdiction 
Ecclesiastical  Courts.  2  Salk.  672.  /(  is  said,  where  SpiritiuU  Courts  proceed 
erso  intuitu,  the  Jurisdiction  remains :  But  why  f  Because  in  these  Cases  the 
Common  Law  gives  no  Remedy.  As  in  1  Lev.  138,  where  a  Layman  forges  Orders, 
the  Sp^ritwU  Court  may  proceed  to  Deprivation ;  so  in  the  Case  of  Townsend  verstu 
"Ruxn^for  Deprivation  cannot  be  in  those  Cases  by  the  Common  Law.  Libel  in  Spiritual 
Court  for  Adultery ;  and  in  that  Case  no  Prohibition  lies,  because  no  Punishment  at 
Cmmon  Law  for  Adultery.  2  Inst.  488.  These  are  called  mere  Spiritualia.  Where 
•  Libel  is  in  Spiritual  Court  for  calling  the  Prosecutor  Bawd,  no  Prohibition,  because 
not  adionaUe  at  Common  Law.  But  in  all  Cases  where  there  is  a  Bemedy  given  by 
Cmmon  or  Statute  Law,  and  no  Saving  of  the  Ecdesiastieal  Jurisdiction,  the  Conu- 
tance  of  that  Cause  belongs  to  the  King's  Temporal  Courts  only.  Vide  1  Inst.  96, 
Sir  Tho.  Jones,  131. 

¥.  C.  J.  The  Libel  in  Question  consists  of  several  distinct  Facta.  It  is  for  a  clandes- 
tins  Marriage,  without  Licence,  at  uncanonical  Hours,  and  in  a  private  Dwelling-House* 
Then  are  not  Circumstances  merely  descriptive  of  a  clandestine  Marriage,  and  constitut- 
ing one  and  the  same  Offence,  but  a  distinct  Judgment  may  separately  be  given  upon 
earn.  To  marry  [163]  under  all  these  Circumstances  was  no  Offence  at  Common  Law, 
and  are  only  made  so  by  the  Canons  of  1603.  But  these  Canons  have  neUher  been  con- 
frmed  by  Parliament,  nor  allowed  in  Courts  of  Common  Law ;  and  Canons  ^ige  not 
the  Laity,  without  Coruent  of  Civil  Legislative  Power.  There  are  two  Questions  ;  1st, 
Whether  Bishop  SancrofVs  Constitution,  which  condemns  clandestine  Marriages,  be 
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confirmed  in  Parliament  1  And,  2dly,  If  the  Jurisdiction  of  the  Spiritual  Court  jb  not 
taken  away  by  7  8  W.  3  1  It  is  a  general  Rule,  thai  tohere  a  Bemedy  is  given  by 
Common  or  Statute  Law  in  the  King's  Temporal  Courts,  whether  the  Matter  be  Temporal 
or  Spiritucd,  the  Ecdesiastieal  Courts  have  no  Jurisdiction,  except  there  be  a  Partictdar 
Saving  in  the  Statute  for  that  Purpose.  But  this  Bule  is  not  to  be  taken  in  an  unlimited 
Sense  ;  for  where  the  Proceedings  are  diverso  intuitu,  the  Ecclesiastical  Court  shall  not 
be  prohibited.  The  7  8  W.  3,  seems  to  be  made  with  a  particular  Regard  to  the  Re- 
venue only,  and  the  Words  of  the  Act  are  very  strong  ;  "  For  the  better  Ascertaining, 
"  Levying  and  Collecting  the  said  Duties  on  Marriages  and  Licences,  be  it  enacted,'  {bb. 
And  then  follows  the  Penalty  for  a  Marriage  without  Licence,  or  Publication  of  Bum, 
but  no  Mention  of  a  clandestine  Marriage.  This  is  a  Matter  of  great  Conaequenoe,  ud 
oi^ht  to  be  well  considered  before  we  give  Judgment.  It  is  therefore  proper  to  gmnt  a 
Prdhibition  to  declare  upon,  in  Order  to  bring  this  Point  before  the  Court  by  Way  of 
Demurrer.  Vide  Cartheto.  Prohibition  to  stay  a  Suit  in  the  Sjnritual  Court  against 
a  Schoohnaster  for  keeping  a  School  without  Licence  pursuant  to  the  Statute,  upon  a 
Suggestion  that  the  said  Statute  gives  a  Penalty  of  405.  per  diem  against  every  Buch 
Schoolmaster ;  and  that  by  I^aw  nemo  puniri  debet  bis  pro  uno  delicto  ;  &  per  Cur'. 
A  Prohibition  was  granted.  Carth.  464.  U pon  the  lUce  Motion  it  was  held,  that  fhe 
Spiritual  Court  might  proceed  to  punish,  hut  not  for  the  Penalty.  Adjoumatur. 

125.— Caret  versus  Hinton.   Mich.  7  Geo.  II.  [1733].   B.  B. 

Trespass  Quare  clausum  [regit.   Eeplication  by  the  Plaintiff,  that  the  Locus  in  qm 
was  his  Estate  of  Inheritance  ;  not  sufficient  to  maintain  the  Action. 

Trespass  Quare  Clasum  fregit.  Defendant,  as  to  the  Force  and  Arms,  pleads  Not 
guilty  ;  and  as  to  the  rest  of  the  Trespass  he  justifies,  and  says,  That  the  Locus  in  quo, 
&c,  vxis  his  own  proper  Lands,  and  that  he  entered  into  them  as  such.  Plaintiff  replies, 
That  Locus  in  quo  was  his  Estate  of  Inheritance,  and  his  own  proper  Lands,  and  » 
[1543  concludes  to  the  Country.  Mr.  K.  fliowd  in  Arrest  of  Judgment,  because  the  Issue 
was  immaterial.  The  Replication  is,  that  the  Locus,  &c.,  vxis  the  Estate  oflnherilance 
of  the  Plaintiff ;  but  that  is  not  sufficient  to  intitle  him  to  this  Action :  The  Plaintiff 
may  have  an  Estate  of  Inheritance  in  the  Lands ;  he  may  have  a  Remainder  or  Revision 
in  him ;  hut  to  intitle  him  to  this  Action,  he  must  have  a  possessory  Property.  Mr.  S. 
eofUr' :  The  Issue  is  not  immaterial  but  unformal,  whiat  is  aided  by  the  StaMe  of 
Jeofails,  as  6  Rep.  43,  NichoUs'  Case ;  2  Bulst.  41 ;  Moore,  464 ;  1  Sid.  289. 

Y.  C.  J.  //  this  Issue  shotdd  be  aided  b^  the  Verdict,  it  will  overturn  <;Ul  Certainty 
in  Pleading.  The  Replication  is,  that  this  is  the  Estate  of  Inheritance  of  the  Plaintiff, 
which  may  be  true,  and  yet  the  Plaintiff  not  intUled  to  this  Action  :  He  may  have  the 
Reversion  or  Remainder  in  him,  which  is  not  such  an  Estate  as  will  support  this  Action. 
The  Replication  indeed  does  go  something  further ;  and  avers  these  to  be  the  proper 
Lands  of  the  Plaintiff,  but  that  imports  no  more  than  a  Property  in  Lands,  not  a  pos- 
sessionary  Property  to  intitle  him  to  this  Action,  but  may  be  a  Property  in  Remainder 
or  Reversion. 

P.  J.  The  Issue  is  immaterial ;  he  has  not  pleaded  it  as  his  Freehold  and  Inheritaiux, 
but  t^t  the  Locus  in  quo,  dc,  is  his  Estate  of  Inheritance.  He  ought  to  hem  jieadei 
liberum  Tenementum ;  but  thai  cannot  be  supplied  and  aided  by  Verdict. 

L.  J.  LSierum  Tenementum  means  a  RtgiU  of  Entry,  and  may  be  given  in  Evidenet 
upon  Not  guilty.  If  the  Words  in  the  Re^ication  would  amount  to  the  same  Con- 
struction as  liherum  Tenementum,  there  is  no  Question  but  it  had  been  good;  but 
the  Words  import  no  more  than  a  Property  in  the  Lands,  which  may  be  in  Revenion ; 
but  does  not  go  so  far  as  to  shew  Possession,  or  Right  of  Entry  in  the  Plaintiff. 

P.  J.  Diuentient',  Adjoumatur. 


No  Rule  to  plead  necessary,  where  the  Defendant  has  I^e  given  him  to  plead  by 

Rule  or  Order. 

Mr.  M.  Counsel  moved  to  set  aside  Judgment  for  Irregularity ;  and  the  (^jedion 
VXIS,  Thai  the  Plaintiff  had  signed  Judgment  without  giving  a  Rule  to  plead.  The 
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Defendant  had  applied  for  further  Time  to  plead,  and  by  Consent  had  further  Time  gwen. 
The  Defendant  did  not  put  in  his  Plea  at  the  Hma  agreed^  and  fAervunm  the  Plaintiff 
tigiied  Judgment;  et  per  Cur.  Where  further  Tirne  is  given^  a  Bide  to  pUad  not 
fiMMSory ;  and  so  dented  the  Motion. 

[156]  127.— Boucher  «r.  Lawson.   Mich.  7  Geo.  11.  [1733].  B.  R 

Owner  of  a  Ship  held  to  Bail  for  the  Default  of  the  Master,  on  an  Affidavit  in  the 

Disjunctive. 

The  Defendant  was  arrested  at  the  Suit  of  the  Plaintiff  in  tks  Sum  of  £363.  Mr. 
B.  moved  to  ditcharge  him  upon  common  BaU ;  and  upon  Affidavits  the  Case  appeared 
to  he  this  :  The  Plaintiff^s  Correspondent  at  Lisbon,  hth  Nov.  Inst,  shipped  on  Board 
Uie  Ship  Little  Job,  John  Fletcher  Master  (whereof  the  Defendant  then  vxis  and  now  is 
sole  Ovmer)t  Goods  to  the  Value  of  £363,  being  Moidores,  which  the  said  Master  undertook 
to  deliver  to  the  Plaintiff,  &c.  But  the  Defendant  says,  he  gave  no  Authority  to  receive 
the  same,  for  that  the  C^ods  being  corUraband  Goods,  his  Ship  toas  liable  to  be  forfeited. 
John  Fletcher  did  not  deliver  the  Goods  according  to  Promise ;  whereupon  the  Plaintiff 
brought  his  Action  against  the  Defendant,  Owner  of  the  Ship,  supposing  him  ansvxraUe 
for  Ote  Undertaking  of  his  ServarU.  Mr.  B.  insisted  upon  12  Geo.  I,  That  Oath  to  be 
taken  of  the  Cause  of  Action  must  he  positive ;  whereas,  in  the  present  Case,  the  Plaintifi 
had  only  swore  tliat  John  Fletcher  Master,  or  Defendant  the  Owner,  were  indebted  to 
Mm  in  the  Sum  of  £363,  which  is  in  the  Disjunctive  and  uncertain.  That  Moydores 
being  contraband  Qoods,  it  was  unlawful  in  his  Servant  to  receive  them,  and  therefore 
the  Master  not  liable. 

That  no  Action  will  Ue  in  this  Case,  hut  Trover,  or  a  special  Action  on  the  Case  for 
not  deUvering  Goods  according  to  Agreement,  and  in  both  these  Cases  the  Writ  mv^t  be 
mark'd,  or  me  Defendant  cannot  be  held  to  special  Bail ;  and  compared  it  to  the  Case 
of  Hughes  versus  Strout,  which  was  adjudged  this  Term.  This  was  an  Action  for  Breach 
of  Covenant,  and  £100  Damages  laid.  The  Defendant  moved  to  be  discharged  upon 
common  Bail,  and  so  ruled  by  the  Court,  because  no  Allowance  by  a  Judge  to  have  the 
Writ  mark'd. 

Mr.  S.  Counsel  coni' :  We  have  not  ded<vred  t^t,  so  the  Defendant  cannot  say  v^tat 
Action  may  be  brought.  We  may  bring  Assumpsit,  and  in  that  Case  the  Defendant  must 
find  special  BaiL  Vide  2  Salk.  440,  Boson  verm  Sandford.  Assumpsit  lies  against 
the  Master  for  the  Undertaking  of  his  Servant.  In  ^  principal  Case  the  MUion  was 
denied,  and  the  Defendant  ordered  to  find  special  BaU. 

Paach.  8  Greo.  1,  Laws  versus  Colton.  fn  Trover  the  Defendant  loas  held  to  special 
BaU.  W.  Tnov'd  to  discharge  him  upon  filing  common  BaU,  because  the  Writ  was 
not  marked.  The  M<^ion  was  opposed.  Bed  per  Cur.  He  must  be  discharged  upon 
emmon  BaU. 

Use]  128.— Tm  Kino  ver.  Dr.  Beitssworth.  Mich.  7  Geo.  11.  [1733].  B.  R. 

Mandamus  to  grant  Administration  on  the  Widow's  Renouncing. 

Earl  of  Suffolk  died  intestate,  leaving  hia  Wife  the  Countess,  and  a  Son,  the  present 
Earl  of  Suffolk.  The  Countess  renounced  Administration  in  scriptis  by  Proxy,  and 
thereupon  the  Earl  applied  to  the  Spiritual  Court  for  Administration,  but  was  refused 
tiU  such  Time  as  the  Countess  had  exhibited  an  Inventory  of  all  the  goods  belonging 
to  the  deceased  Earl  in  her  Poesession,  whereupon  the  present  Earl  applied  to  this  Court 
for  a  Mandamus. 

Dr.  J.  In  Opposition  to  the  Motion,  insisted  the  Renunciation  of  the  Countess  was 
enter'd  by  Surprise ;  for  before  the  Renunciation,  a  Caveat  had  been  mtered  by  the 
Creditors ;  and  iiisa  Rule  in  EedesiastiaU  Courts,  that  after  a  Caveat  no  Act  can  be 
done,  neither  in  Granting  or  Renouncing  Administration  before  the  Caveat  be  withdrawn. 
So  that  in  this  Case  the  Renunciation  is  admitted,  yet  being  by  Surprise,  and  not  de  jure, 
DO  Reason  to  compel  the  Spiritual  Court  to  grant  Administration  to  the  Son.  What 
ig  insisted  upon  in  the  Prerogative  Court  is  only  according  to  the  Practice  of  that  Court ; 
a  Benundation  in  Person  is  never  admitted,  but  upon  Oath  that  the  Person  renouncing 
has  not  imbetilled  the  Effects  of  the  Intestate.   And  this  is  in  Favour  of  Creditors.  The 
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SfHzitual  Court  has  not  absolutely  refused  Administratiozi,  but  only  till  the  Coimtm 
brings  in  an  Inventory. 

Mr.  M.  Counsel  on  the  same  Side.  The  Renunciation  was  admitted  by  Surprise,  with- 
out Notice  to  the  Creditors.  The  Manner  of  admitting  Renunciation  in  that  Court 
is,  upon  Oath  that  the  Person  renouncing  has  not  diminished  the  Goods  of  the  Intestate, 
and  upon  Consideration  of  exhibiting  an  Inventory  of  the  Goods  of  the  Intestates  in  thevr 
Hands.  Mandamus's  in  these  Cases  are  founded  upon  21  H.  8,  c  5,  which  leaves  a  Dis- 
cretion in  the  SpiritueU  Court  to  grant  it  to  Uie  Widows  or  next  of  Kinj  btUiniu 
Case  vms  Administration  granted  to  the  next  of  Kin^  but  upon  Condition  to  bring  in  Uie 
Widow ;  and  in  those  Cases  Administration  is  never  granted  before  the  Widow  brings 
in  an  Inventory.  The  Practice  of  every  Court  is  the  Law  of  every  Court,  and  thia 
Court  will  take  Notice  of  it. 

Y.  C.  J.  The  Mandamus  must  go ;  the  Act  of  ParliameiU  is  express,  that  Adminis- 
tration must  be  granted  to  the  Widow  or  next  of  Kin:  When  therefore  the  Wvtw 
renounces,  the  next  of  Kin  is  intitled  ex  debito  justitis. 

Q57]  There  is  no  Question  but  Creditors  may  enter  Caveats,  but  that  is  only  to  take  can 
tiuUSeeuritif  be  given.  The  Spiritual  Court  will  grant  Administration  upontneOounteaa's 
fkhilnting  an  Inventory  ;  but  when  will  that  be  1  This  is  not  compulsory  uptnt  the 
CotmtesB  to  exhibit.  Supposing  therefore  she  should  never  eodiibit,  it  seems  unaecount- 
able  that  tiiiis  should  prevent  the  next  of  Kin  from  having  AdminiBtration. 

//  Ou  Effects  of  the  InUstaU  are  imbeziUedy  the  Administrator  must  take  Can  d/ 
that ;  he  is  intiUea  both  in  Law  and  Equity,  and  the  Countess  is  aecounialtU  to  him. 
But  it  is  said  always  to  be  the  Practice  of  ^Eicclesiastical  Courts  to  have  an  Inventory, 
and  therefore  this  Court  will  not  interpose.  This  Objection  is  over-ruled  every  Day. 
In  the  Case  of  Lord  Londonderry,  the  Spiritual  Court  denied  Probate  before  Commission 
of  Appraisement  was  returned :  And  it  was  argued  that  this  was  the  constant  Practice  of 
the  Court ;  but  where  the  Practice  is  contrary  to  the  Rules  of  Law,  this  Court  pap  no 
Regard  to  it. 

P.  and  L.  Justices,  being  of  the  same  Opinion,  the  Mandamtu  loas  granted. 


129.— Mason  versus  Eall.  Mich.  7  Geo.  II.  [1733].  B.R. 
Proceedings  partly  in  Latin  and  partly  in  English,  no  Error. 

Assumpsit,  and  Verdict  for  the  Plaintiff.  Mr.  P.  assigned  for  Error,  that  the  Pro- 
ceedings being  pa^i^ly  in  Latin,  and  partly  in  English,  the  Judgment  toas  erroneous^  as 
in  Comb.  50 ;  Cro.  El.  85.  Declaration  was  in  English  \  whereas,  by  36  Ed.  3,  c.  IS, 
1^1  Entries  are  to  be  in  Latin  ;  and  altho*  it  was  said  the  Custom  tWe  was  so  used,  yet 
tJbis  cannot  be  good  against  a  Statute. 

Mr.  R.  con'  :  Thia  is  aided  by  the  late  Act  of  Parliament,  which  is  express  that  no 
Judgment  shall  be  reversed,  where  Proceedings  are  Part  in  Latin,  and  Part  tn  Eng^tiah. 
The  Words  of  tha  Adore,"  That  it  shall  not  be  Error." 

Per  Cur*,  Judgment  must  be  affirmed.   Vide  Co.  13(k 

130.— WOMORE  versus  Haughton.  Jftcft.  7  Geo.  II.  [1733].   B.  R. 

The  Damages  laid  in  the  Declaration,  and  not  those  Damages  found  by  the  Ju^,  to 
govern  on  the  Statuto  5  Geo.  2.  For  Proceedings  to  be  in  English  where  the  (Uxm 
of  Action  is  under  £10. 

Y.  C.  J.  delivered  the  Opinion  of  the  Court,  thai  the  Damnum  tn  the  Dedaratim 
must  be  the  Measure  of  the  Damages.  The  Case  of  Wilmore  versus  ffaughton  was  Tr«- 
pass  in  Assault  [168]  &)id  Battery,  and  £40  Damages  laid  in  Declaration  ;  the  Jury 
found  for  the  Plaintiff,  and  gave  Is.  Damages.  Error  was  brought  upon  this  Judgnwnt, 
and  assigned  for  Error,  that  Damages  being  under  £10  the  Proceechngs  ouffht  to  have 
heeaimEngl'^,  tor  that  the  Cause  of  Action  was  the  Damage  ^ven  in  the  Verdict 
The  next  is  the  Case  of  Thurston  and  Hams,  which  was  an  Aoti(Mi  of  Assumpsit,  ad 
damnum  £20.  There  is  Judgment  by  Default,  a  Writ  of  Inquiry  executed,  aikd  £6 
given  in  Damages.  A  Writ  of  Error  is  brought,  and  aoigned,  that  Proceedings  ought 
to  have  been  in  En^ish.  The  next  is  the  Case  of  West  ana  Nichols,  which  was  Tre^us 
in  Assault,  dc,  ad  damnum  £100.  there  is  Verdict  for  Plaintiff,  and  40s.  Damage^; 
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Error  ia  brought,  general  Errors  are  assigned,  and  insisted,  that  Damages  being  under 
£10  all  the  Proceedings  ought  to  hare  been  in  English.   It  has  been  argued  for  the 
Plaintiffs,  that  the  Finding  of  the  Jury  is  the  Cause  of  Action,  and  that  neither  Party 
nor  Court  can  say  otherwise.    On  the  other  Side,  it  is  said,  that  Damages  in  the  Declara- 
tion is  the  Cause  of  Action.    Vide  5  Geo.  2 ,  For  that  in  Actions  which  found  in  Damage, 
ths  Plaintiff  cannot  prophecy  what  Damage  the  Jury  will  find.    Under  these  Circum- 
stances the  Court  is  of  Opinion,  that  the  Quantum  in  the  Declaration  is  to  be  the  Measure 
of  the  Damages.   This  Act  of  Parliament  is  introduced  with  a  Recital  of  12  Geo.  1, 
intitled,  An  Act  to  prevent  frivolous  and  vexatious  Arrests,  and  by  that  Act  the  Cause  of 
Action  is  to  be  taken  from  the  first  Process  served  upon  the  Defendant.   And  in  the  same 
.4ct  of  Parliament  there  is  another  Clause,  which  relates  to  the  Issuing  out  of  Special 
Writs ;  and  here  the  Cause  of  Action  must  necessarily  be  understood  of  the  Demand 
lud  in  the  Process,  or  else  the  Officer  may  be  an  Offender  ex  post  facto,  for  what  he  could 
nof  foresee.    In  pleadiM  the  SUUute  of  Limitations,  the  Avmnent  is  quod  causa  actionis 
non  accrerit,  &c.,  and  Cause  of  Action  in  this  Case  relates  to  the  I>emand  in  the  first 
Process.   Slat.  Glouc.  c.  8,  Courts  of  Westminster  shall  proceed  in  no  Cause,  where  the 
Cause  of  Action  is  under  AOs.,  but  that  must  be  taken  from  the  Cause  of  Action  laid  in  the 
Declaration.    2  Inst.  311,  312.   So  if  Action  is  in  an  inferior  Court,  and  the  Damnum 
ti  under  40a.,  tho'  the  Jury  should  give  upwards  of  40s.,  yet  the  Plaintiff  shall  have  his 
Judgment,  and  may  release  Damages  above  what  is  laid  in  the  Declaration.   This  Cose 
vould  bare  had  some  Consideration,  if  it  had  depended  singly  upon  this  Act  of  Parlia- 
ment ;  but  it  is  now  made  clear  beyond  all  Doubt,  by  an  Act  of  Parliament  passed  the 
last  Sessions,  intitled,  an  Act  to  explain  6  Geo.  2,  and  to  extend  it  to  the  great  Sessions  of 
Wales.    Vide  the  Act  of  Parliament.   By  this  Act  the  Debt  [169]  or  Damam  declared 
in  the  Process  are  Words  synonymmts  to  the  Cause  of  Action  mentioned  in  5  Geo.  2,  and 
therefore  the  Court  is  of  Opinion,  that  the  Judgments  in  these  Cases  in  the  Oommon 
Bench  must  be  affirmed.   There  is  another  Case,  which  is  the  Case  of  May  versus  Osborne, 
that  is  the  Reverse  to  these  ;  for  there  the  Plaintiff  declares  in  English,  ad  damnum  £25. 
There  is  Judgment  by  Default,  a  Writ  of  Inquiry  executed,  and  £9, 1  Os.  Damages  given. 
Error  is  brought,  general  Errors  are  assigned,  and  objected,  that  the  Declaration  oeing 
in  English,  the  Judgment  was  erroneous.   Both  these  Cases  cannot  be  aided  by  5  Geo. 
2,  and  therefore  this  Case  must  stand  upon  the  old  Law,  and  there  is  no  Question,  but 
then  the  Judgment  is  erroneous ;  for  36  Ed.  3,c.  15,  expresly  provides  that  all  Entries 
shall  be  in  Latin.   This  Judgment  therefore  mnst  be  reversed.   Yid.  ante,  Ca.  129 

131.— Amooukt  ver.  Elevbb.  JfwA.  7  Geo.  U.  [1733].  B.B. 

Assumpsit.   Condition  precedent. 

In  Assumpsit.  The  Plaintiff  declares  that  the  Defendant,  in  Consideration  the 
Plaintiff  had  promised  to  assign  him  a  Lease,  he  the  Defendant,  in  Consideration  thereof, 
promised  to  pay,  dc.  The  Defendant  pleaded  that  the  Plaintiff  had  not  aaaign'd,  dc, 
and  to  this  the  Plaintiff  demurs.  The  Question  is,  If  the  Assignment  on  Part  of  the 
Plaintiff  ia  not  a  Condition  precedent  to  the  Payment  of  the  Money  by  the  Defendant. 
Vide  1  Lutw.  245,  Thorpe  versus  Thorpe,  1  Bdl.  415  ;  2  Saurui.  155.  HunlockvereuB 
^acHoux.   Stands  over. 

132.— The  King  ver.  Carter.   Mv^.  7  Geo.  II.  [1733].   B.  R. 

Bail  denied  in  Manslaughter  found  by  the  Coroner's  Inquest. 

The  Defendant  was  found  guilty  of  Manslaiighter  by  the  Coroner^s  Inquest,  and 
Iwing  brought  up  by  Habeas  Corpus,  moved  to  be  Imiled,  having  Affidavit  that  one  of  the 
Jury  had  laid  several  Wagers  that  the  Coroner's  Inquest  would  fmd  the  Defendant  guilty. 
It  appeared  by  the  Inquisition,  that  Carter  struck  the  Deceased  without  Provocation, 
v^ieh  was  the  Occasion  of  his  Death ;  and  then  it  goes  on,  and  finds  him  guilty  of 
Manslaughter. 

Our* :  This  is  the  Evidence  upon  which  the  Inquisition  was  taken,  and  by  the 
Circumstances  of  the  Fact  the  Defendant  appears  to  be  guilty  of  Murder.   As  to  his 
Objection  to  the  Jury,  that  ma/y  be  a  proper  Defence  for  him  upon  his  TrioJ, :  [160]  But 
«  cannot  enter  into  the  Merita  upon  Affidavits ;  and  th&refore  denied  Aim 
G  v.— 18 
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133.— Orgetino  wr.  Alloock.  Mich.  7  Oeo.  II.  [1733].  B.  B. 
LeUiiai  to  the  ObamBerlain  of  Ghetter. 

The  PlaintifF  sued  out  a  Latitat,  directed  to  the  Chamberlain  of  the  County  PalaUne 
of  Chester,  which  he  served  upon  the  Defendant,  without  any  Mandate  from  the  Cham- 
berlain, which  was  now  complained  of  as  irregular,  and  Motion  made  to  set  aside 
Proceedings.  Before  1 2  Geo.  1 ,  the  King^s  Process  did  not  run  into  the  Counties  Paiatine, 
and  therefore  was  always  directed  to  the  Chancellor,  who  made  out  his  Mandate  directed 
to  the  Sheriff  to  execute  the  same.  4Inst.  212.  This  Act  of  Parliament  does  not  take  aw^ 
the  Jurisdiction  of  Counties  Palatine  ;  but,  in  general,  that  no  Arrest  shall  be  mam 
where  Debt  is  under  £10.  In  5  Gea  2,  Which  is  made  in  Explanation  of  the  former, 
there  is  a  particular  Clause  to  iam  Uie  Jurisdiction  of  Franchises  and  LtbertteSy  that  tn 
all  FranaiiseSt  &c.,  parHeular  Officers  shaU  execute  the  Process. 

Mr.  F.  eon* :  The  Act  of  Parliament  mentions  Process  only  issuing  out  of  superior 
and  inferior  Jurisdictions  ;  but  a  Mandate  issuing  out  of  no  Court  at  all,  it  is  no  more 
than  the  common  Case  of  a  Sheriff  :  Where  Process  is  to  be  executed  in  a  particular 
Franchiae,  the  Sheriff  makes  out  the  Warrant  to  thevarlicular  Officer ;  and  (ho*  in  these 
Cases  the  Mandate  is  under  Seal,  that  makes  no  Difference.  Since  the  Making  this  Act, 
no  Warrant  is  noie  made  out  by  the  Sheriff,  but  Copy  of  the  Process  is  served  in  the  first 
Instance.  The  Stat.  5  Geo.  2,  makes  no  Difference,  but  is  rather  in  Favour  of  the 
Plaintiff,  for  this  Act  is  relative  to  12  Geo.  1,  and  the  Words  are,  "  That  Affidavit  maU 
"  be  made  before  the  J udge  or  Commissioners  of  that  Court  out  of  which  such  Process 
"  issues.*"  And  tihe  Act  requires  Service  of  such  Process  issuing  out  of  inferior  Oourts, 
and  the  Person  executing  such  Process  shall  take  no  more  than  5s.  for  Service  such 
Copy  :  But  if  a  Mandate  be  necessary,  more  may  be  taken,  for  that  is  casus  omissus  tn 
Act  of  Parliament.  Proviso  in  the  Act  of  Parliaynent  makes  no  Difference,  but  only 
that  in  particular  Franchises  and  JurisdictioTis  the  Process  muJt  be  executed  by  the  proper 
Officer.  If  this  Clause  had  not  been  included,  an  Attorney,  or  any  other  Person,  mi^ 
have  served  the  Copy  of  the  Process  ;  but  to  save  the  Profits  arising  to  the  Lords  of  these 
particular  Jurisdicticns,  toas  the  Reason  of  adding  that  Clause. 

[161]  C.  J.  The  Nature  of  the  Process  to  he  served  runs  thro'  both  Acts  rf 
Parliament,  and  the  Service  (of  such  Process)  is  idstiTe  to  the  Process  which  originaDy 
issues  ;  but  a  Mandate  is  not  Part  of  that  Process  issuing  out  of  the  same  Court. 

P.  J.  The  Word  Process  in  the  first  Act  extends  to  the  original  Process  out  of  tiiis 
Court,  and  the  Word  (such)  makes  it  stronger :  Besides,  there  must  be  a  Return 
of  Process.  What  Process )  That  which  issues  out  of  this  Court  The  Provito  in 
the  second  Act  of  Parliament  does  not  go  so  far  as  is  contended  for.  It  wM  never 
the  Meaning  of  the  Le^slature  to  have  Proceedings  below  run  in  the  same  Ohanel 
as  before  the  Act  of  Parliament.  The  Proviso  is  to  preserve  the  Lord's  Profit  arising 
from  his  particular  Franchise,  that  the  Process  issuing  out  of  this  Court  should  be 
served  by  the  particular  Officer  of  that  Franchise. 

'  P.  J.  Copy  of  Process  to  be  served  within  the  Meaning  of  both  these  Acts  of  Parlia- 
ment, must  be  the  original  Process  issuing  out  of  superior  Courts.  ■  The  Chamberlain's 
Mandate  is  not  to  be  Iwked  upon  as  a  Procp^,  for  h^  Office  is  ^rtly  Ministerial.  This 
Act  was  made  to  prevent  Charge  and  Kxpence  in  the  Execution  of  the  Process,  that 
a  Oopy  of  the  Pnwess  may  be  served  without  the  Interposition  of  the  Sheiiff.  If  a 
Mandate  should  be  necessary,  the  Act  of  Parfiament  will  be  of  fittJe  Benefit ;  and  as 
the  Sheriff's  Profit  is  taken  away  as  to  the  Service  of  Writs,  so  would  the  Loids  of 
particular  Franchises  have  lost  thnrs.  but  for  the  Saving  of  the  Fazliamentw 

L.  J.  This  Case  depends  upon  the  Construction  of  the  first  Act  of  Parliament, 
and  is  not  aided  by  5  Geo  2.  the  Clause  concerning  the  Service  of  Procefls  is  relatrre 
(such  Process)  and  can  be  no  other  than  the  original  Process'issuing  out  of  this  Court. 
Motion  over-ruled  by  the  Court. 

134.— The  King  tarsus  Earbury.   Mich.  7  Geo.  II.  [1733].   B.  R. 

Recognisance  t^en  by  a  Justice  of  Peace  to  apjpear  in  this  Court  to  answer  all 
Matters  generaUy,  not  specifying  the  Facts. 

The  Defendant  was  arrested  by  Virtue  of  a  Warrant  signed  Charles  Delafay,  being 
charged  as  Author  of  a  Libel,  called  The  Royal  Oak  Journal,  and  by  Becognizanu 
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bound  to  appaar  cU  the  King's  Bench  Bar  the  first  Day  of  the  next  ensuing  Term,  and 
then  to  antwsr  all  svch  Matters  as  he  should  be  charged  wUhJrom  the  Bar.  Mr.  Earbury 
ame  iaUo  Court  the  Term  foUowvng,  and  objected  to  the  Legality  of  the  Warrant,  and 
of  the  Beeogniaxnce,  but  refused  to  have  his  Ap{\QQ-pearance  recorded ;  notwith- 
Ending  the  Clerk  recorded  his  Appearance,  being  then  present  in  Court.  Mr. 
Counsel  for  the  Defendant,  insisted,  That  altho'  Mr.  Earhury  did  appear  in  Court, 
jet  the  Court  could  not  record  his  Appearance  against  his  Con^nt,  Golds.  118,  which 
TU  in  the  Case  of  a  Prisoner ;  here  the  Defendant  is  not  so.  The  Court  entered  the 
Presence  of  the  Defendant,  but  would  not  enter  his  Appearance.  Essoin  does  not  enter 
Appearance,  only  an  Excuse  for  not  appearing.  4  Jac.  2,  The  King  against  the  Afxh- 
bimop  of  Canterbury.  The  ArchbislCop  vxis  committed  by  the  Privy  Council  upon  a 
Ubd,  called  a  Petition  of  Remonstrance  to  the  King  not  to  intermeddle  toith  Church 
Gaemment.  And  it  was  objected  to  the  Comnutment,  That  the  Bishop  could  not 
be  charged  with  an  liifonnation,  unless  properly  and  legally  in  Court.  47  Ed.  3 ; 
"Ht.  Annuity,  1  Sid.  32.  Judgment  ought  not  to  be  given  because  no  Appearance,  and 
tiie  Bond  is  only  a  Promise  to  the  Sheriff  to  appear,  Lutw.  951,  unless  mere  be  Process, 
and  Party  have  a  Bay  in  Court,  he  cannot  appear ;  and  this  Recognizance  is  no  Process 
to  bring  the  Party  into  Court.  Recognizance,  illegal  in  Form  and  Substance  I  The 
Cenditton  is,  if  the  said  Mr.  Earbury  shaU  appear  in  B.  B.  to  answer  such  Matters 
as  shaU  be  objected  to  him  at  the  Bar,  but  nothing  then  charged  upon  him.  This  is  too 
general,  for  the  Recognizance  should  have  mentioned  the  Facts  he  was  obliged  to 
answer.  Lamb.  89 ;  IkUton,  Tit.  Recognizance  ;  and  the  Practice  is  always  to  express 
the  Cause,  Gkidb.  147,  Acts,  c.  26,  v.  7.  Festus  said  to  Agiippa,  concerning  Paul, 
For  U  seems  to  me  unreasonable  to  send  a  Prisoner^  and  not  wwan  to  signify  the  Crimes 
laid  to  his  Charge.  Becognizance  bad  in  Substance,  for  Justices  of  the  Peace  have 
no  Power  to  bind  any  one  to  his  Appearance  into  this  Court  They  have  only  an  in- 
ferior Jurisdiction,  Uid  their  Proceedings  cannot  be  brought  mto  this  Court  but  by 
Mandamus,  or  other  legal  Process  issuing  out  of  the  Court.  This  is  a  Court  of  the  greatest 
Mgnity,  see  4  Inst.  Form  of  a  Recognizance  is  to  appear  coram  me,  but  does  not  say 
before  whom  by  Name.  Un'  Justiciar',  cfec.  Objection  to  Commitment,  that  it  was 
lo  a  Messenger's  House,  which  is  no  Prison  in  Law,  and  therefore  illegal.  Recognizance 
obtained  by  Duress,  therefore  void.  Cro.  Eliz.  646,  745;  Magna  Charta,  c.  29  ;  25 
Ed.  1,  c.  1  cfe  2.  No  Examination,  Dalton,  c.  170.  No  Warrant  produced.  Vide  1 
Salk.  347.  Kendal  and  Roe,  5  Mod.  78,  same  Case.  Commitment  for  high  Treason 
m  aiding  the  Escape  of  H.,  committed  for  Trecuon,  ought  to  specify  the  Treason  for 
uAieA  H.  was  committed.  1  Leon.  70,  71.  Secretaries  of  State  may  commit  as  Con- 
amators  of  the  Peace  at  Common  Law.  1  Salk.  347.  May  commit  to  a  Messenger, 
[163]  for  the  Court  wiU  iniend  it  only  in  Order  to  carry  him  to  Gad.   1  Salk.  347. 

135.— The  King  versus  Gallard.   Mich.  7  Geo.  IL  [1733].  B.  R 

Lidictment  contra  bonos  metres. 

Indictment  contra  bonos  mores,  for  running  in  the  common  Way  naked  down  to 
the  Waist,  the  Defendant  being  a  Woman.  S.  moved  to  quash,  because  the  Fact  is  not 
indictable.  F.  cont':  Indictments  will  lie  contra  boTios  mores,  as  against  Curie  for 
pvUishing  an  obscene  Book.  1  Sid.  168.  Sir  Charles  Sidney's  Case.  1  Keb.  620. 
Quia  immodeste  £  irreverenter  behaved  himself  in  Church.  Another  Indictment 
wu  for  printing  Bocheeter's  Poems ;  sed  per  Cur',  The  Indictment  must  be  quashed, 
for  nothing  appears  immodest  or  unlawful. 

136.— €haphan  versus  Brovn.   JfwA.  7  Geo,  II.  [1733].  B.  R, 

In  Assault  and  Battery,  and  C<Ht8  for  not  going  to  Trial.  A  fresh  Action  brought, 
and  the  PlaintifE  gone  beyond  Sea ;  the  Court  refused  to  stay  Proceedings  till  Costs 
paid. 

Action  of  Assault  and  Battery,  and  Costs  for  not  going  on  to  Trial.  The  Plaintiff 
brought  a  fresh  Action,  and  now  Mr.  S.  -moved  to  stay  Proceedings  till  the  Plaintiff 
had  paid  the  Costs  of  the  first  Action,  and  produced  an  Affidavit  that  the  Plaintiff 
was  gone  beyond  Sea,  so  that  if  the  Verdict  should  be  for  the  Defendant,  no  Person  to 
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come  against  for  Costs.  The  Court  said  this  Motion  was  against  the  general  Rule ; 
but  the  Plaintiff  being  beyond  Sea,  did  vary  the  Case,  and  therefore  ordered  to  tavnh 
Precedents.  Mr.  S.  then  turned  the  Motion,  that  the  Attorney  might  shew  by  vMt 
Authority  he  proMiuted  this  Action,  contrary  to  the  express  Command  of  the  Plaintiff ; 
but  this  the  Court  absolutely  refused.  At  another  Day  Mr.  S.  stirred  this  again,  and 
cited  the  Case  of  a  Pauper ;  but  Gie  Court  said  that  d-^  not  come  up  to  the  present  Case, 
and  remember^  the  Case  of  Knock  versus  WUkins,  wAtcA.  vxk  an  Action  of  Assault 
and  Battery,  and  like  Motion  was  denied.  The  Attorney  for  the  Plaintiff  after- 
wards entered  into  a  Rtde  by  Consent  to  pay  Costs,  if  the  Plaintiff  should  be  nonsuited, 
or  a  Verdict  against  him.  Note :  In  the  Case  of  Jones  versus  Eubank,  Biioh.  3  Geo. 
II.  the  lHa  Motion  was  made,  and  granted  per  Cur'. 

[164]  137.— Murray  versus  Ajndebson.  Mich.  7  Geo.  II.  [1733].  B.  R. 

Justification  in  TreapaBs. 

Trespass  for  entering  into  the  Plaintiff's  House  and  taking  two  Shirts ;  and  the 
Defendant  justifies,  for  that  the  Plaintiff  was  fined  the  Sum  of  35.,  and  that  he  entered 
arid  took  the  Goods  in  order  to  satisfy  this  Fine,  and  thereupon  the  Plaintiff  demurr^. 
And  it  was  now  objected,  that  the  Flea  was  uncertain ;  for  it  does  not  appear  hoir 
this  Fine  was  imposed,  only  said  in  general,  that  the  Plaintiff  was  fined,  without  saying 
where,  by  whom,  by  what  Authority,  or  for  what  Offence :  All  that  is  said  is,  that  this 
Fine  was  allowed  in  the  Exchequer  Chamber  upon  the  Sheriff's  Account,  to  be  due  to  the 
chief  Bailiff  of  the  Manor  of  Stepney ;  but  it  is  not  said  that  it  was  due  to  him  as  chief 
Bailifi. 

Cur' :  It  is  said  to  be  allowed  him  upon  the  Sheriff's  Account  and  upon  the  Koll 
in  the  Exchequer,  the  Entry  is  always  general.  It  appears  by  the  Plea,  that  the  De- 
fendant was  fined,  and  that  the  Goods  were  levied  accordingly. 

138.— Bainton  versus  King.  SU.  7  Geo.  II.  [1734].  B.  R. 
Lord  Hardwieke,  Chief  Justice ;  Page,  Prcbyn,  Lee,  JustioeB. 
Debt  upon  Award. 

Debt  upon  Award.  The  Defendant  pleads  no  Award.  The  Plaintiff  replies,  and 
sets  out  an  Award,  that  the  Defendant  should  have  all  his  Goods  taken  in  Execution, 
except  those  which  were  already  sold ;  that  he  should  thereupon  pay  so  much  Money 
to  the  Plaintiff,  and  all  Parties  should  execute  mutual  Releases.  To  this  the  Defendant 
demurs,  and  objected,  that  this  Award  was  made  on  one  Side  only,  for  that  the  Defend- 
ant could  have  no  Benefit  of  the  Award,  and  cited  3  Mod.  Eep.  272,  Thirsby  versus 
Helbott.  It  is  uncertain  what  Groods  the  Defendant  was  to  have  again,  and  not  in 
his  Power  to  know  what  were  sold,  and  what  were  unsold  at  the  Time  of  the  Award. 

[166]  Counsel  con' :  Here  are  mutual  Releases  to  be  executed,  which  makes  it  a 
good  Award ;  for  if  I  am  to  pay  Money,  and  another  is  to  release,  this  is  a  mutual  Awanl. 
The  Defenduit  is  to  have  ^  and  singular  the  Goods  which  remun  unsold ;  and  this 
is  a  sufficient  Ascertaining  of  the  Goo&,  by  Reference  to  the  Goods  taken  in  EKCutiML 
It  is  like  the  Case  of  Taxing  Costs,  or  Auxurding  an  AccouiU,  for  in  both  Cases  vhd  u 
due  may  be  reduced  to  a  Certainty. 

H.,  C.  J.  Awards  have  of  late  been  more  favoured  than  formerly ;  and  therefore, 
if  by  any  favourable  Construction  this  can  be  reduced  to  a  Certainty,  the  Court  will 
intend  it  a  good  and  sufficient  Award.  Here  is  something  awarded  extra  the  mutual 
Releases,  and  if  either  Party  cannot  have  the  Benefit  of  it,  it  is  a  void  Award.  Here 
are  Goods  to  be  restored  to  the  Defendant,  except  such  as  are  sold :  How  does  the 
Defendant  know  what  Goods  remain  unsold  1  what  these  Goods  are  that  were  sold, 
and  whether  sold  bona  fide  may  be  disputed ;  and  so  many  other  Objections  may  siiae, 
that  this  Award  is  by  no  Means  concWve  between  the  Parties.  Adjoumatwr,  to  be 
spoke  to  again. 

A  Man  ahaU  not  reverse  a  Judgment  for  Error,  unless  he  shews  that  the  Error  wu 
to  his  Prejudice.    5  Bep.  39  b,  in  Tey's  Case. 


Digitized  by 


THE  BANK  OF  ENOLAND  V.  UORICE 


549 


139.— The  Bank  of  England  txrsus  Moricf,  Executrix  of  Humphrey  Morice  deceased. 

HU.  7  Geo.  II.  [1734].   B.  R. 
Amendment  of  Replication,  after  a  Rule  for  a  Trial  de  novo. 

In  Assumpsit  against  the  Defendant,  as  Executrix  of  H.  M.  deceased,  the  Defendant 
[beaded  several  Specialties  standing  out  a^inst  her  Testator,  and  set  out  Bonds  specially, 
and  disclosed  ^rticularl^  what  was  in  Reality  due  thereupon,  and  that  she  had  not 
ktBe^vUra.   The  Haintiffe  re;Jied  Assets  uUra ;  and  upon  this  they  were  at  Issue. 

Upon  the  Trial  a  Quosticm  arose  whether  the  Penalty  in  the  Bonds,  or  so  much  only 
as  was  disclosed  by  the  Defenduit  to  be  really  and  bona  fide  due  thereon,  should  be 
kllowed  to  cover  Assets. 

There  was  a  VercUct  for  the  PlaintiSs,  dc,  for  £28,000  and  upwards  given  in 
Damages ;  but  R.,  C.  J.,  saved  this  Point  to  the  Defendant,  and  afterward,  upon 
Argument,  the  Court  being  of  Opinion  that  the  Pmalty  was  the  Debt  in  liaw,  a  Iriai 
was  granted  de  novo. 

[166]  Serjeant  came  this  Term  into  Court,  and  prayed  to  amend  the  Replication, 
and  that  instead  of  replying  Assets  uZfra,  the  FlaintifFs  might  reply  what  was  really 
due  upon  the  Conditions ;  That  the  Obligees  were  willing  to  accept  thereof,  luid  that 
the  Defendant  kept  the  Bonds  on  Foot  ftr  fraudem.  Upon  shewing  Cause  it  was 
objected.  That  Courts  of  Law  had  never  gone  so  far ;  that  this  was  not  to  amend  the 
Rqilication,  but  was  making  it  an  intiie  new  Issue.   Salk.  50. 

If  this  Ptactice  prevails,  there  will  be  no  Occasion  to  discontinue  or  pray  a  Repleader. 

In  all  Cases  wnere  Applications  of  this  Nature  have  been  made,  it  has  been  under 
this  Circumstance,  "  If  it  can  be  no  Prejudice  to  the  Defendant."  Here  it  may  be  the 
greatest  Prejudice ;  for  the  PlaintifEs  have  not  stirred  in  this  Action  for  now  almost  a 
Year  and  a  Half,  and  th^  Defendant  has  paid  away  Aasets  recovered  upon  Suits  com- 
menced  since  the  Commencement  of  this  Action  ;  and  therefore  it  will  make  a  Devas- 
tavit, if  the  PIainti&  recover  in  this  Action,  and  there  appears  to  be  a  Defect  of  Assets. 

H.,  C.  J.  There  is  no  Question,  but  after  a  Trial  de  novo  is  granted,  an  Amendmmt 
may  be  made  which  does  not  alter  the  Nature  of  the  Issue  :  But  here  the  Question  is. 
Whether  an  Amendment  can  be  made  which  intirely  alters  the  Issue  1 

E.  Serjeant  e  con* :  This  Amendment  makes  no  Alteration  in  the  Nature  of  their 
Plea,  nor  in  the  Issue :  For  the  Questicni  in  Substance  will  be,  Whether  she  has  Assets 
vUm  what  was  really  and  bona  fide  due  upon  the  Specialties  1 

There  are  several  Cases  where  Amendments  of  this  Nature  are  made  after  Issue 
joined ;  but  the  Case  of  Thompson  against  Hunt.  3  Lev.  366,  is  a  Case  in  Point.  1  Leon. 
2i ;  Cro.  Jac.  306  ;  1  Sid.  412.  So  is  3  Lev.  347.  and  3  Lev.  440,  the  Case  of  SUphens 
Tersus  Cooper ;  3  Lev.  20,  Dobson  versus  Douglas. 

There  was  a  Case  lately  adjudged  in  this  Court,  which  seems  to  go  further  than  the 
Case  in  Question,  and  that  is  the  Case  of  the  Executors  of  the  IhJce  of  MarU}OTOugh  against 
^igmoKy  Hil.  4  Geo.  II.  [1731].  In  Assumjait  the  Plaintiffs  declared  upon  a  Promise 
made  to  the  Duke  of  Marlborough  in  his  Life-time  :  the  Defendant  pleaded  non  Asnanp- 
sit  infra  sex  Annox,  and  u^n  this  the  Parties  were  at  Issue,  and  the  Cause  was  carried 
down  to  Trial.  The  Plaintiffs  afterwards  prayed  to  amend,  by  laying  the  PromisB  to  be 
made  to  the  Executors  themselves,  and  the  Court  upon  C<Huidraation  made  a  Rule 
aoeordinfi^y. 

H.  C.  J.  conceived  this  Amendment  is  not  consistent  with  the  Rules  of  Law.  nor 
with  the  Rules  of  this  Court.  This  Amendment  is  no  Part  of  the  Rule  itself,  and  there 
"  no  [1671  Question,  when  the  Court  made  the  Rule,  it  was  in  the  Power  of  the  Court 
to  put  wlu^  Terms  upon  it  they  thought  proper.  I  am  of  Opinion  this  Motion  cannot 
be  granted,  for  it  is  not  so  properly  a  Motion  to  amend,  as  to  withdraw  the  Replication 
intirely,  and  make  a  new  Issue  ;  this  is  indeed  a  common  Practice  in  Equity,  but  I 
never  Imew  it  to  prevail  in  a  Court  of  Law.  The  Case  of  Thompson  and  Hunt  does  not 
go  so  f^r  as  the  present  Case  :  In  that  Case  the  Plaintiff  alledged  in  his  Replication, 
that  there  was  <Huy  so  much  really  due,  but  had  omitted  that  the  Obligees  were  willing 
to  aeomit  the  same,  and  the  Adding  these  Words  did  not  alter  the  Plea :  But  that  Case 
leanea  to  go  farther  than  any  Case  he  said  he  ever  lieard  of,  and  seemed  contrary  to 
Law  to  gnmt  a  Repleader  after  Judgment  in  Demurrer,  and  questioned  if  that  Case 
was  not  upon  Consent.    Vide  3  Rep.  52  b,  in  Ridgevxttjs  Case,  1  Anders.  168.    1  Leon. 
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79,  c  102,  Zouch  versus  Bamfield.  Plow.  138,  Browning  versus  Beslon.  Then  vm  a 
Bej^ader  after  Demurrer. 

The  Dulce  of  Marlborough's  Case  does  not  come  up  to  the  present  Question  :  The 
Amendment  in  that  Case  did  not  vary  the  Fact,  nor  alter  the  Record,  but  the  Issue 
continued  as  it  was  before. 

The  Circumstances  of  this  Case  are  very  much  to  be  considered ;  this  is  in  C^ise  of 
an  Executor,  whe-K  Priority  of  Suit  p^vails ;  the  PlaintiSs  having  lain  by  a  Year  and 
upwards,  it  may  reasonably  be  supposed,  that  the  Defendant  imagined  the  Cause  to  be 
intirely  dropt,  and  that  she  has  paid  away  the  Assets ;  it  would  therefore  be  a  littfe 
hard,  that  the  Defendant  should  be  prejudiced  by  the  Laches  of  the  Plaintiffs,  esped^y 
in  this  Case,  where  the  Bules  of  Law  seem  so  strongly  to  favour  her. 

F.  P.  and  L.  Justices  being  of  the  same  Opinion,  the  Motion  was  denied. 

140.— Arthur  versus  Vamdhrplank.   Hil.  1  Geo.  J  I.  [1734].   B.  R. 

Covenant  for  Bent  a^unst  the  Executor  of  a  Lessee,  where  the  Lessee  in  his  Life-time 
had  assigned  his  Term,  and  the  Lessor  had  accepted  the  Assignee  for  Bis  Traiant. 

Action  of  Covenant  for  Rent  against  the  Defendant,  Executor  of  J.  S.,  Lessee  for 
Years.  The  Defendant  deads,  that  the  Lessee  in  his  IJfe-time  made  an  Asaigniiwiit 
of  his  Term,  and  that  the  Pledntiff,  the  Lessor,  had  received  Rent,  and  acceded  the 
Assignee  for  his  Tenant ;  and  to  this  the  Plaintiff  demurs. 

[168]  B.  Serjeant  argued  against  the  Plea,  that  it  was  bad.  It  is  true,  in  an  Action 
of  Debt  for  Rent,  this  is  a  good  Plea,  3  Rep.  22  a  tfe  6,  Walker's  Case ;  but  in  Acti(Hi  of 
Covenant  it  is  otherwise,  Cro.  Car.  188  ;  1  Jones,  183  ;  Stiles,  265. 

Mr.  P.  of  Counsel  with  the  Defendant,  gave  up  the  Point  without  Argument,  and 
so  Judgment  was  given  for  the  Plaintiff. 

Note  ;  Covenant  lies  not  against  Executors  by  Reason  of  the  general  Covenant  in 
Xaw,  by  Virtue  of  the  Words  Demise  and  grant ;  but  it  is  othervnse  upon  an  express 
Covenant.   Dyer,  357 ;  2  Brownl.  214. 

Covenant  lies  against  the  Lessee  after  Assignment,  although  the  Lessor  had  Notice 
and  accejOed  Rent  of  the  Assignee.  3  Lev.  233,  Edwards  versus  Morgan ;  but  not  Debt 

141.— Stephens  ver.  Stephens.   Hil.  7  Geo.  IL  [1734].   B.  R 

[S.  C.  Cas.  Ump.  Talb.  228.] 

(N.K  This  Case  vjos  seni  out  of  Chancery,  for  the  Opinion  a/  the  Judges  of  the 

Cottrt  of  King's  Bench.) 


Sir  William  Stephens  being  seized  in  Fee  of  several  Freehold  Messuages,  Lands  and 
Tenements,  devised  them  in  the  Manner  following :  "  I  give  and  devise  to  my  Grandson 
"  William  Stephens,  after  the  Decease  of  my  Wue  Susanna,  all  my  Lands  settled  on 
"  my  said  Wife  for  Life  ;  and  also  all  my  Lands,  Tenements  and  Hereditaments  in 
**  Deptford  in  the  County  of  Kent,  settled  upon  me  by  Deed  by  my  Wife,  to  hold  to  me 
"  and  my  Heirs  forever.' 

**  Item,  1  ^ve  and  devise  to  my  said  Qruidson  WHUam  Stephms  all  my  Lands  and 
"  Tenements  in  the  Parish  of  St.  Mary  Bermondsey  in  the  County  of  Surry,  situate  and 
^  being  at  RoOterith  Wall,  Bast  Lane,  St.  Mwry  Magdalene  Church-TOrd,  dtc,  to  hold 
"  my  said  Messuages,  Lands,  Tenements,  dc,  to  my  said  Grandson  r/iUiam  StejAens, 
"  his  Heirs  and  Ajsigns  for  ever.  But,  in  case  my  said  Grandson  WUliam  happen  to 
"  die  before  he  attains  his  Age  of  twenty-one  Years,  then  I  give  and  bequeath  to  my 
"  Grandson  Thomas  Stej^ns  all  my  Messuages.  Lands  and'Tenements  before  mentioned, 
"  as  well  as  those  in  the  Parishes  of  St.  Mary  Magdalene  Bermondsey,  and  St.  Ofue  in 
"  Southimrk,  as  those  in  the  Counties  of  Essex  and  Kent^  to  hdd  the  same  to  my  said 
"  Grandson  Thomas,  his  Heirs  and  Assigns  for  ever. 

[■>  693  *  But  if  my  said  Grandson  Thomas  should  happen  to  die  before  he  attains  the 
"  Age  of  twenty-One  Years,  then  I  giv$  and  bequeath  all  my  said  lAnds,  Tenemmti, 
"i^.,  bpfore-roentioned.  to  suoh  oUier  Son  of  my  Daughter  Mary  StejAens  by 
"  Son-in  Law  Thomas  Stej^ns,  as  shall  happen  to  attain  nis  Age  of  twenty  one  Years, 
"  his  FTeirs  and  Assigns  for  ever  ;  the  elder  of  such  son  to  take  Pkoe  before  the  younger. 
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*  one  after  aoother,  in  SetuoTit7  of  Birth,  dc,  and  of  the  several  and  respectiTe  Heirs 
"  Male  of  such  reepective  Bodies  of  all  and  OTery  saxih  Son  and  Sons ;  the  elder  of  such 
"  Sons,  and  the  Heirs  Male  uf  his  Body  lawfmly  issuiag,  to  he  always  preferred,  anci 
"to  take  Place  before  the  younger  of  such  Sons  and  the  Heirs  Male  of  his  and  tbeir 
"  Body  and  Bodies  issuing :  And  for  Default  of  such  Issue  Male,  then  I  give  and  devise 
'my  aforesaid  Freehold  Estate,  <&c.,  to  all  and  every  the  Daughter  and  Daughters 
'  of  my  said  Son  Thomas  Stephens,  on  the  Body  of  my  said  Daughter  Mary  to  be  be- 
'  gotten,  and  to  the  Heirs  of  the  Body  and  Bodies  of  all  and  every  the  said  Daughter 
'  and  Dai^hters,  as  Tenants  in  Common,  and  not  as  Joint  Tenants  :  And  for  Want 
"of  such  ieaue,  then  I  give  and  bequeath  my  aforesaid  Freehold  Estates,  c&c,  to  my 

*  Brother  Richard  Sterns,  his  Heirs  and  Assigns  for  ever. 

"  Item,  All  the  rest  and  Beaidue  of  my  Estate,  both  real  and  personal,  Goods,  Chattels, 
"  irhatsoevor  and  wheresoever,  not  hereb;y  before  bequeatiied,  I  give  and  bequeath 
'  the  same  to  my  said  Son  Thomas  Stet^iens^  ms  Executors,  Administrators  and  Assigns 
'for  ever  " ;  and  made  his  said  Son,  Thomas  Stephens  his  sole  Executor. 

I5th  March  following  the  Testator  died,  leaving  Mary  the  Wife  of  the  said  Thomas 
Stephens,  his  Daughter  and  Heir,  and  his  two  Grandsons  William  and  Thomas 
StepheTiSt  living  at  the  Time  of  his  Death,  but  no  Grandaughter. 

18tb  May  1713.  '  Susanna,  Daughter  of  the  said  Thomas  and  Mary  Stephens, 
was  bom,  and  is  still  living. 

24th  October  1714.  Thomas  Stephens  the  Grandson  died  sans  Issue,  and  under 
the  Age  of  twenty-one  Years. 

I4th  September  1718.  William  Stephens  the  Grandson  died  without  Issue,  and 
nnder  the  Age  of  twenty-one  Years. 

14th  March  1719.  Jfory  Ste^ans,  another  Daughter  of  Tkomas^Stej^iens  and 
Mary  his  Wife,  was  bom,  and  died  sans  Issue  and  under  Age,  26th  October  1722. 
13th  November  1721.   Sarah,  another  Daughter  of  Thomas  and  Mary  SUphenSt 


15th  February  1722.  Mary  Stephens,  another  Daughter  of  Thomas  and  Mary 
Stephens,  was  bom,  and  died  without  Issue  and  under  Age,  26th  AprU  1723. 

[170]  I2th  January  1727.  Thomas  Stephens,  one  of  the  Parties  in  Suit,  Son 
of  the  said  Thomas  and  Mary  Stephens,  was  bom,  and  is  still  living. 

Richard  Stephens,  to  whom  the  Testator  devised  the  Bemainder  in  Fee,  is  still 
living. 

Thomas  Stephens  the  elder  claims  Title  to  the  said  PremiBses,  as  residuary  Devisee. 
Maryy  his  Wife,  claims  Title  as  sole  Daughter  and  Heir  to  Sir  WUliam  the  Testator ; 
and  the  other  Parties  likewise  claim  THtle  under  the  said  Testator's  Will 
Peere-WiUiams,  Counsel  for  the  Infant  Thomas  Stedierts. 

The  present  Question  as  to  Thomas  the  Infant  is,  Whether  he  will  not  be  intitled 
if  he  attains  the  Age  of  twenty-one  Years  ?  The  Testator  devises  his  Lands,  dc,  to 
his  two  Grandsons  WUliam  and  Thomas,  and  in  case  they  happen  to  die  before  they 
attain  the  Age  of  twentj'-one  Years,  then  to  such  other  Son  and  Sons  of  his  Daughter 
Man/,  dtc,  as  shall  attam.  the  Age  of  twenty-one  Years.  The  Intention  of  the  Parties 
in  aQ  Cases,  especially  in  that  of  Wills,  is  to  be  regarded,  if  not  inconsistent  with  the 
Rules  of  Law.  Hob.  277.  Here  the  Testator's  Intention  appears  evidently,  that 
his  Grandsons  should  be  first  successively  intitled  to  his  Estate ;  and  that  his  Gran- 
daughters  should  not  take  but  upon  Failure  of  Issue  Male.  The  first  Devise  to  his 
two  Grandsons  WiUiam  and  Thcmas,  is  a  Devise  absolutely  to  them  in  Fee ;  but  the 
■ubaequait  Words  restrain  and  reduce  it  to  a  Fee-simple  determinable,  ws.  if  they 
attain  the  Age  of  twenty-one  Years ;  but  if  they  should  die  bdore  that  Time,  then 
the  Testator  devises  it  to  such  other  Son  as  Mary  should  have,  <&c.,  when  he  shall 
attain  his  Age  of  twenty-one  Years.  These  Words  make  a  good  executory  Devise  to 
Thomas  the  Infant,  to  take  Effect  in  Possession,  as  soon  as  he  comes  of  Age. 

It  cannot  be  thought  that  the  Testator  intended  to  ^ve  a  less  Estate  to  the  next  Sou 
tliat  should  afterwards  be  bom,  than  he  gave  to  his  two  Grandsons  WiUiam  and 
Thomas  then  in  Being. 

Limitations  by  Way  of  executory  Devise  operate  in  the  same  Manner  with  ttpringiug 
Uses  in  Equity ;  and  the  Statute  of  Wills  impowers  the  Testator  to  devise  his  Leuicu 
according  to  his  Will  and  Pleasure  :  But  this  Power  has  always  been  construed  so  as 
to  avdd  Perpetuities,  that  both  executory  Devises  and  springing  Uses  must  arise 
within  a  Time  limited.   In  the  Cases  of  Executory  Devises,  a  Fee  may  be  limited  upon 
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a  Fee,  and  the  Testator  may  limit  it  to  as  many  Sons,  one  after  another  successively, 
as  Mary  and  Thomas  shall  have  of  their  Bodies ;  and  all  this  makes  no  Perpetuity, 
because  confined  to  a  Time  limited,  and  to  arise  within  the  Compass  of  [171]  one  Life. 
One  seized  in  Fee  may  not  only  devise  his  Estate  upon  a  Contingency,  but  upon  Failure 
of  tliat  Contingency  may  devise  it  over  upon  another  Contingency  likewise ;  as  in 
the  Case  of  a  Term  for  Years,  a  Man  may  devise  it  to  one  for  Life,  Remainder  to  another 
for  Life,  and  so  on ;  for  all  being  to  arise  within  the  Compass  of  a  Life,  there  can  be 
no  Dau^r  of  a  Per|)etuity.  In  the  present  Case,  the  lonfiest  this  Contingency  can 
remain  in  Suspence  is  twenty-one  Years.  It  is  possible  Thomas  the  Infant  may  die 
within  Age,  and  after  that  another  Son  may  be  bom ;  afterwards  Mary  may  die, 
and  so  the  Estate  continue  in  Contingency  till  the  second  Son  arise  to  twenty-one ; 
but  this  is  only  during  the  Infancy  of  one  who  is  to  take,  and  is  a  reasonable  Time 
for  an  Executory  Devise  to  wait. 

Suppose  the  Devise  had  been  to  the  next  Son  which  Mary  should  have,  that  without 
Doubt  had  been  a  good  Executory  Devise ;  for  Executory  Devises  are  not  confined 
to  Lives  in  Being ;  and  therefore  if  a  Term  be  devised  to  one  for  Life,  Remainder  to 
the  first  unborn  Son  of  such  Devisee,  this  is  a  good  Devise.  1  Roll.  Abr.  612  ;  1  Sid. 
451.  Admitted  nothing  vested  in  Thomas  before  he  attained  the  Age  of  twenty-one, 
but  this  makes  no  Perpetuity,  because  it  must  arise  within  twenty-one  Years,  or  not 
at  all.  A  Perpetuity  is  a  Limitation  to  Persons  not  in  esse,  to  arise  upon  a  future  Con- 
tingency, beyond  the  Time  circumscribed  by  Law,  and  not  to  be  dock'd  and  defeated 
by  any  Act  to  be  suffered  or  done  by  the  Tenant  in  Possession.  But  the  Law  allows 
of  Limitations  to  arise  within  the  Compass  of  a  Life,  or  Lives  in  Being,  or  within  die 
Term  of  twenty  or  thirty  Years ;  and  therefore  a  Limitation  to  A.  when  he  shall  attain 
the  Age  of  twenty-one  Years,  is  good.  So  if  a  Man  enfeofFs  an  Infant  upon  Condition 
that  he  shall  not  alien,  this  is  good  to  restrain  Alienations  during  his  Minority.  1  Inst. 
224  a.  And  if  in  such  Case  the  Infant  sui!ers  a  Recovery,  he  may  avoid  it  afterwards 
by  Virtue  of  the  Condition :  So  if  an  Infant  levies  a  Fine,  it  shall  bind  him,  if  not 
reversed  during  his  Infancy ;  but  where  he  is  restrained  by  Condition,  he  shall  avoid 
the  Fine,  after  he  comes  of  Age ;  and  jet  it  cannot  be  pretended  that  the  Condition 
in  that  Case  tends  to  create  a  Perpetuity.  This  Executory  Devise  is  to  arise  within 
the  proper  Time  prescribed  by  Law.  2  Tern.  151,  Maiiin  versus  Long.  2  Vem. 
86,  87,  Paidet  versus  Dogget ;  3  Leon.  65.  Hind  and  Lyon,  1  Salk.  229.  1  Vern. 
304,  Massenbury  versus  Ash.  2  Chan.  Rep.  202,  in  U  Case.  This  last  is  a  Case  in 
Point,  and  answers  all  Objections  that  can  be  made  in  the  present  Case*;  uid 
there  is  no  Difference,  but  that  was  in  the  Case  of  a  Deed,  and  this  here  is  in  the 
Case  of  a  Devise,  which  makes  it  []72]  stronger  for  our  Purpose.  The  Case  ot  Blue 
versus  Marshal,  Augiist  1732,  goes  further  than  the  Case  of  Massingbury  ver.  Ash. 
J.  B.  devised  his  personal  Estate,  consisting  of  Leases  for  Years,  and  some  Money, 
to  Ids  Daughter  Anne,  and  after  to  such  Children  as  should  be  bom  of  her  Body, 
and  she  should  leave  at  the  Time  of  her  Death,  when  they  attained  the  Age  of 
twenty-one,  and  upon  Failure  of  such  Issue,  Devises  over.  King,  Chancellor, 
decreed  this  a  good  Devise  to  the  Children,  and  that  the  Intention  of  the  Testator 
in  the  Case  of  Wills  was  alwa^  to  be  regarded  ;  and  so  long  as  there  was  such  a  Case 
as  Massinabury  versus  Ash  to  favour  the  Devise,  he  could  not  decree  against  it 

This  Case  is  stronger  than  the  Case  in  Question ;  for  there  the  Children  oould 
not  take  till  after  the  I^th  of  the  Mother ;  here  Thomas  is  to  take  as  soon  as  he  attains 
his  Age  of  twenty-one,  notwithstanding  Mary  his  Mother  should  then  be  living.  There 
is  no  Pretence  to  say  that  this  Limitation  shall  go  by  Way  of  Remainder ;  for  a  Fee 
cannot  be  limited  upon  a  Fee  by  Way  of  Remainder :  Should  this  be  construed  to 
operate  by  Way  of  Remainder,  it  is  certainly  void  ;  for  a  Remainder  must  vest  during 
the  particular  Estate  or  eo  instanti  that  it  determines.  1  Rep.  Arcfier's  Case.  It  may 
be  a  Question,  whether  Thomas,  when  he  comes  of  Age,  will  take  a  Fee,  or  an  Estate- 
Tail  1  The  first  Words  are,  "  To  him  and  his  Heirs  "  ;  but  then  follows  the  Words. 
"  And  for  Want  of  such  Issue,"  which  may  restrain  the  Limitation  to  an  Estate-TaiL 
But,  be  it  Fee,  or  be  it  Tail,  it  is  a  good  Devise  to  2'fumias,  and  will  vest  in  him,  when 
he  attains  the  Age  of  twenty-one  Years. 

W.  Serjeant,  Counsel  for  the  Daughters  Stisanna  and  Sarah :  This  Devise  to 
Thomas  the  younger  is  void  ;  for  as  an  Executory  Devise  it  cannot  be  good,  because 
not  to  arise  w^ithin  the  Time  prescribed  by  Law ;  and  as  a  Remainder  it  cannot  be, 
because  the  two  first  Devisees,  William  and  Thomas,  dying  before  they  came  of  Age, 
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and  before  the  Krth  of  Thomas  the  younger,  the  Estate  Tested  in  Susanna,  who  was 
then  living  and  took  the  Whole  by  Furduse,  which  could  not  afterwards  be  devesttid 
upon  the  Birth  of  Thomas  the  younger.  It  is  an  established  Rule  in  Law,  That  where 
a  Devise  is  limited  by  Way  of  Remainder,  and  in  Effect  may  operate  as  a  Remainder, 
it  cannot  take  Efffcf  as  an  Executory  Devi^.    2  Saund.  388  ;  Carth.  310  ;  Comb.  25:?. 

The  Construction  of  Wills  is  to  be  taken  favourably  according  to  tlie  Intention  of 
the  Testator  ;  and  the  several  contingent  Remainders  are  to  be  considered  as  having 
Relation  one  to  the  other,  each  to  vest  as  they  first  come  tn  esse,  before  the  [173]  Stat. 
If.  8.  If  one  had  devised  his  Land  by  Virtue  of  a  Custom,  the  Common  Law  accepted 
his  Intent,  without  requiring  particular  Words  of  Limitation  ;  as  in  Cases  of  Convey- 
ances at  Common  Law  :  And  as  it  was  so  in  Devises  before  the  Statute,  a  fortiori  it  ougli  t 
to  be  80  in  Devises  since  the  Statute.  1  Salk.  237  ;  2  Mod.  209.  The  Limitations  in 
this  Case  to  his  two  Grandsons,  WUHam  and  Thomas^  make  an  Estate-Tail ;  for  the 
Devise  to  them  is  to  be  coupled  with  the  subsequent  Words,  '  And  for  Default  of  such 
Issue  " ;  so  that,  notwithstanding  by  the  first  general  Words  (to  them  and  their  Heirs 
for  ever)  they  took  a  Fee  absolutely,  yet  the  subsequent  Words  (and  for  Default  of  such 
Issue)  BO  qualify  and  explain  them,  that  they  create  only  an  Estate-Tail.  If  the  Devise 
had  been  to  William  and  his  Heirs  for  ever,  and  after  to  Thomas  and  his  Heirs  for  ever, 
and  if  he  dies  sans  Heirs,  then  to  such  other  Son  of  the  Body  of  Mary,  &c.,  it  had  been 
clear  in  that  Case  what  Heirs  the  Testator  meant,  vwr.  the  Heirs  of  tlieir  Bodies,  and  so 
had  been  an  Estate-Tail  only.  Cro.  Jac.  416  ;  Bridg.  84  j  Cro.  Jac.  448  ;  3  Lev.  70, 
71  ;  1  Salk.  233,  234  ;  1  Lutw.  810,  813.  These  Cases  shew,  that  dropping  the  Words 
(ir/ien  they  attain  the  Age  of  ttoenty-one  Years)  William  and  Thomas  would  have  taken 
Estates-Tail  only.  Hob.  65  ;  Cro.  Car.  185 ;  Spalding  and  SjxUdvng,  9  Rep.  128,  for 
the  Whole  the  Will  is  to  be  considered  together,  and  construed  according  to  the  Intent 
of  the  Testator ;  and  these  subsequent  Words,  viz.  {if  they  should  attain  the  Age  of 
twenty-one),  make  no  Difference ;  for  it  cannot  be  presumed,  that  if  either  of  them  died 
before  that  Age,  that  their  Estate  should  cease  at  all  Events,  but  if  they  died  before  that 
Age  without  Heirs  of  their  Bodies ;  as  in  Cro.  Car.  the  Case  of  Spalding  versus  Spalding, 
Cro.  Eliz.  525;  Moore,  422;  2  Lev.  162,  TUly  Yeraus  Collier.  These  Words  to  be 
rejected  rather  than  the  Devise  to  be  construed  to  be  void.  Hob.  65  ;  6  Mod.  112, 
and  in  Cro.  Eliz.  the  Case  of  SouUe  and  Gerrard.  If  therefore  the  Devise  in  thepresent 
Case  to  William  and  Thomas  makes  an  Estate-Tail,  then  upon  the  Death  of  William 
the  Estate  vested  in  Susan  by  Purchase,  and  cannot  after  be  devested,  tho'  Thomas 
should  live  to  attain  the  Age  of  twenty-one  Years.  As  to  the  Claim  of  Richard,  the 
Remainder-Man,  of  one  intire  Third  by  the  Death  of  Mary  the  elder,  and  another  Third 
of  the  other  two  Parte  by  the  Death  d  Mary  the  younger  ;  if  he  has  any  Claim,  it  must 
be  of  the  wh(Je  Estate ;  for  so  long  as  there  is  one  of  the  Daughters  living,  or  any  Issue 
Male  of  their  Bodies,  he  cannot  claim  a  particular  Part  only.  For  it  is  to  be  olwerved, 
that  upon  every  Limitation  all  his  Lands  are  devised  over,  not  in  Part  and  by  Fractions, 
but  one  intire  Devise  of  his  whole  Estate  to  every  [174]  the  Daughter  and  Daughters, 
dx.,  and  to  the  Heirs  of  the  Body  and  Bodies  of  all  and  every  such  Daughter  and  Daugh- 
ters ;  and  for  Want  of  such  Issue,  i.e.  by  any  one  of  them,  that  then  all  his  Lands  should 
go  and  remain  to  his  Brother  Richard  :  And  in  this  Case  the  Daughters  Susan  and 
Sarah  cannot  be  Tenants  in  common,  because  upon  the  Death  of  IV  Uliam  the  whole 
vested  in  Susan ;  and  therefore  Sarah  cannot  take  as  Tenant  in  common  with  her,  but 
shall  have  one  intire  Remainder  of  the  Whole  ; .  so  that  while  there  is  any  one  Daughter, 
the  whole  cannot  go  over  to  Richard  ;  for  all  the  Daughters  may  take  successively  in 
Course  of  Remainder,  as  in  the  Case  of  Tilly  versus  Collier,  2  Lev.  162  ;  1  Tentr.  224  ; 
Dyer,  303  b.  A  Devise  in  such  Case  to  the  Daughters  make  cross  Remainders,  and 
t1u>'  not  by  express  Words,  yet  it  must  be  by  a  necessary  Construction  in  Law.  An 
Executory  Devise  when  executed  is  to  be  considered  as  an  original  Devise  ;  and  there- 
fore if  the  Devise  to  Thomas  be  good,  and  is  to  vest  at  his  Age  of  twenty-one,  the  Con- 
tingency is  then  at  an  End,  and  the  Daughters  will  have  Remainders  expectant  upon 
his  Estate-Tail. 

E.  Serjeant,  for  Richard  the  Remainder-Man  in  Fee  :  The  Devise  to  William  and 
Thomas  is  a  good  Devise  to  them  upon  this  Contingency  when  they  attain  the  Age  of 
twentj'-one  ;  but  the  Devise  over  to  the  other  Son,  there  being  no  other  Son  at  that 
Time  m  Being,  is  meerly  void,  not  being  limited  to  arise  within  the  Time  appointed  bj" 
Iaw  for  Executory  Devises  to  vest  in  :  Upon  the  Death  therefore  of  William,  the  whofe 
Estate  vested  in  Susan,  sub  modo,  i.e.  until  the  Birt^  of  another  Daughter,  and  then 
C.  v.— 18* 
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it  was  to  open  and  let  in  mother  Daughter,  and  so  on  succesBively  as  they  came  In  Being, 
fmd  then  ful  the  Daughtnv  became  Tenanta  in  common  in  Tail  general  with  BemaituUr 
in  Fee  to  ]^<^ard.  i^tiry,  one  of  the  Daughters,  dies,  and  upon  her  Death  Richard 
becomes  intitled  to  one  Third  of  the  Estate ;  afterwards  JIfary  the  younger  is  bom, 
and  then  the  Estate  opened  again  to  let  her  in  for  a  Third  of  the  two  surriving  Sisters 
Estate,  and  she  dying  her  Share  likewise  is  to  come  to  Richcvrd  the  Bemainder-Man ; 
and  this  he  collected  from  the  Words  of  the  Devise.  My  Brother  W.  insists,  That  the 
Estate  once  vested  in  Susan  would  not  open  to  let  in  Daughters  bom  afterwards,  but 
that  they  must  take  by  Way  of  cross  Remainders  ;  but  this  is  a  forced  Construction, 
for  the  Words  of  the  Devise  are,  "  That  all  the  Daitghters^should  take  as  Terwnts  in 
"  common,^  and  no  Construction  shall  prevail  contrary  to  the  express  Words  of  the  Will 
to  vest  the  whole  Estate  in  Susan^  with  cross  Remainders  to  the  Daughters  bora  after- 
wards ;  that  Estates  once  vested  may  open  again,  is  a  Point  well  settM  in  Law,  11  Rep. 
[175]  Leviis  £oioles*s  Case,  1  Inst.  28  a.  And  when  this  Case  was  heard  before 
Macclesfield,  Chancellor,  S6  January  1 722,  upon  a  Bill  for  Account  of  the  Profits  of 
the  Estate,  his  Lordship  decreed  that  the  Bents  and  Profits  of  the  Estate  should  be 
divided  equally  amongst  the  Daughters,  which  shews  clearly,  that  upon  Birth  of  Sisters 
they  should  all  take  equally  as  Tenants  in  Common. 

H.  C.  J.  This  is  the  common  Case  of  every  Marriage  Settlement,  where  Remainders 
are  to  Daughters  in  Common,  they  are  to  take  equally  as  they  arise  in  esse,  and  become 
Tenants  in  Common,  or  Jointenants,  with  the  Sisters  before  in  Being. 

E.  Serjeant :  They  must  take  as  Tenants  in  Common,  for  so  was  the  Intention  of 
the  Testator  ;  and  not  that  they  should  take  cross  Remainders  ;  the  express  Words 
of  the  Will  are,  "  That  they  shall  take  as  Tenants  in  Common,  and  not  as  Jomtenants  "  ; 
and  nothing  can  more  fulW  ^ress  the  Testator's  Intentions,  that  they  shall  not  inherit 
one  after  another.  The  Heir  at  Law  can  in  this  Case  have  no  Pretensions,  for  he  is 
intirely  cut  out  and  disinherited  by  the  Will ;  and  therefore  no  Construction  can  be 
made  in  his  Favour,  as  Heir  at  Law. 

The  Case  of  ffiZfceri  versus  Witty,CTO.  Jac.  655,  is  stronger  than  the  Case  in  Question ; 
and  yet  there  it  was  adjudged  that  the  Brothers  should  not  take  Remainders  after  one 
another,  for  tho'  perhaps  a  cross  Remainder  may  be  by  Implication,  where  tlxere  are 
two  Devisees  only,  yet  there  cannot  be  without  express  Limitation,  where  the  Devise 
is  to  three  or  more  several  Persons.  There  are  several  more  Cases  to  this  Purpose,  and 
the  Case  of  Megnal  versus  Holmes  is  like  the  present  Question.  2  Roll.  Rep.  281 ; 
1  Vent  224  ;  2  Keb.  700,  756,  And  so  concluded,  that  if  the  Devise  to  Thomas  the 
Younger  was  void  as  an  Executory  Devise,  then  by  the  Death  of  W.  the  whole  Estate 
vested  in  Susan,  and  the  other  Daughters,  as  they  came  m  esse,  as  Tenants  in  Common, 
and  as  they  or  any  of  tiiem  die,  Bichard  the  Remainder  Man  becomes  intitled  to  her 
Sharej 

Mr.  5'.  Counsel  for  Sir  Thomas  Stephens  the  Residuary  Legatee. 

Since  the  Determination  in  Pell  and  Brovm's  Case,  there  is  no  Question  but  there 
may  be  a  Limitation  over  upon  a  Fee  Conditional,  and  therefore  the  Limitation  over 
to  his  Grandson  Thorns  was  good ;  but  in  this  Case  both  the  Contingencies  have 
happened  by  the  Death  of  W.  and  J,  before  they  attained  the  Age  of  twenty-one.  The 
next  Question  therefore  is,  whether  the  Limitation  over  to  such  other  Son  as  Mary  should 
have,  there  being  no  other  Son  at  that  Time  [176]  in  Being,  when  he  shall  attain  his 
Age  of  twenty-one  Years,  is  a  good  Devise  ;  and  this  some  of  the  Gentlemen  who  spoke 
before  have  attempted  to  make  good  by  way  of  Executory  Devise. 

The  Rule  which  governs  Kzecutoi^  Devises  has  been  often  debated  in  the  Courts 
of  Law ;  and  it  is  agreed,  that  Limitations  for  a  Life  or  Lives  in  Bei^,  are  good  Execu- 
tory Devises.  But  this  Rule  has  never  been  carried  further,  but  ^ecutory  Devises, 
as  often  as  they  came  under  the  Consideration  of  the  Law,  have  been  discountenanced  ; 
and  the  Reason  is,  that  every  Executory  Devise,  so  far  as  it  goes,  is  a  Perpetuity  ;  and 
this  was  the  Foundation  which  governs  the  Resolution  in  the  Case  of  Scatlerwood  versus 
Edge,  Salk.  229  ;  1  Sid.  37,  47  ;  2  Saund.  380  ;  Carter,  53  ;  Show.  P.  Gases,  137.  The 
Case  of  Massingbery  versus  Ash  does  indeed  go  further,  but  that  Case  was  determined 
in  1684,  and  was  not  in  the  least  regarded  in  any  of  the  subsequent  Resolutions ;  ^d. 
if  the  Reasons  in  that  Case  come  to  be  considered,  it  is  not  so  strong ;  for  it  amean 
that  the  Judges  grounded  their  Opinion  in  that  Case  upon  a  Supposition,  that  aU  the 
Contingencies  were  limited  and  confined  to  faU  within  the  Compass  of  Tw6nty<<»ie 
Teara ;  and  that  waa  in  the  Case  of  a  Term  in  Trust  only,  and  not  any  Limitations 


Digitized  by 


W.  EEL.  177. 


STEPHENS  V.  STEPHENS 


555 


over.  2  Chan.  Rep.  282.  The  Devise  in  the  present  Case  ia  not  a  Contii^eney  con- 
fined to  Twenty-one  Years,  or  for  Lives  in  Being,  but  is  both  for  a  Life  in  Being,  and 
Twenty-one  Years.  In  the  Case  of  Gore  versus  Gore  this  Point  bore  a  strong  Contest, 
and  yet  the  fartiiest  that  that  Case  could  run,  was  onl^  for  one  Life  and  nine  Months. 
But  should  tiiis  Devise  be  held  good  as  to  Time,  yet  it  is  not  so  in  Substance  ;  for  tho* 
a  Pee  in  Contingency  may  be  limited  over  in  Case  of  an  Executory  Devise,  yet  a  Con- 
tingency cannot  be  limited  upon  a  Contingency.  Ventr.  336.  And  this  Pcnnt  never 
was  carried  farther  than  Pell  and  Brtwn's  Case. 

The  next  Persons  who  claim  under  the  Devise  are  the  Daughters  Susan  and  Sarah, 
and  as  to  them  the  Devise  is  no  more  than  this  :  Sir  William  Stephens  devised  to  his 
two  Grandsons  in  Fee,  upon  the  Contingency  of  their  attaining  the  Age  of  Twenty -one  ; 
after  that  to  the  first  and  every  other  Son  of  Marp  and  the  Heirs  Male  of  their  Bodies, 
and  upon  Failure  of  such  Iseue,  then  to  the  Daughters.  It  is  not  insisted  upon  that  the 
Daughters  in  this  Case  are  to  take  by  way  of  Executory  Devise,  the  Limitation  t-o  them 
bemg  upon  Failure  of  Issue  Male,  and  therefore  if  they  can  take  at  all,  it  must  be  by  way 
of  Remainder  ;  but  that  is  not  possible,  because  a  Remainder,  as  a  Remainder,  cannot 
be  limited  upon  a  Fee.  Plowd.  29 ;  1  Inst.  18  a ;  Finch  L.  112 ;  [177]  Plowd.  235  a, 
239;  Cro.  Jac.  590.  PeU's  and  Broivri's  Case.  Palm.  138;  Dyer,  33.  Serjeant 
Wrighi  was  I  sumiose  amre  of  this  Objection,  and  therefore  contends  th&t  the  two 
Grandscma  W.  and  T.  took  an  Estate-tail  only ;  but  there  is  no  Colour  for  such  a  Con- 
struction. The  Devise  is  "  To  them  and  their  Heirs  for  ever  * ;  but  in  Case  they  die 
before  they  attain  the  Age  of  Twenty-one  Years,  dtc. 

If  these  Words  do  not  create  a  Fee-simple  Conditional,  it  is  impossible  any  Words 
can.  Had  the  Limitation  been  to  him  and  his  Heirs  for  ever,  that  would  have  been  a 
Fee-simple  absolute,  and  the  subsequent  Words,  viz.  "  And  if  he  die  before  Twenty- 
"  one"  make  it  Conditional.  When  the  Testator  intends  to  create  an  Estate-tail,  he 
does  it  by  Words  proper  to  create  such  an  Estate,  viz.  *  And  for  Default  of  such  Issue 
'  Male,"  which  limited  the  preceding  general  Words,  and  shew  what  Heirs  he  meant, 
viz.  Heirs  of  his  Body.   We  are  to  take  the  Devise  itself  from  the  Words  of  the  Wfll, 


Male  under  Twenty-one.  This  plainly  shews  the  Testator  s  Intentions,  that  the  Estate 
of  his  two  Grrandsons  W.  and  T.  was  to  cease  at  all  Events  upon  their  Decease  before 
Twenty-one.  This  therefore  reduces  the  Devise  to  the  Daughters  to  the  first  Question, 
viz.  That,  if  they  have  any  Claim,  it  is  by  way  of  Remainder,  and  by  Remainder  they 
cannot  take,  because  limited  upon  a  Fee.  There  is  the  same  Objection  to  the  Claim  of 
Richard  the  Remainder-Man  in  Fee,  and  the  Devise  to  him  is  void  for  the  same  Reasons. 
The  next  Person  who  stands  upon  the  Will  is  Sir  Thomas  Stephens  the  Residuary  Devisee, 
aod  all  the  Testator's  Estate  must  go  to  him,  or  to  the  Heir  at  Law  ;  it  is  pretty  clear  the 
Heir  at  Law  can  have  no  Claim,  for  she  is  mentioned  several  Times  in  the  Will,  and  the 
whole  Estate  is  devised  away  from  her.  The  only  Question  therefore  that  remains  is, 
whe^er  there  are  auffiraent  Words  in  the  Devise  to  carry  the  Estate  to  the  Residuary 
Denaee.  Vide  Allen.  28  j  Salk.  239;  2  Yentr.  285;  3  Mod.  229;  1  Lev.  212; 
ISaund.  180;  lLeon.251.  The  Testator  having  devised  all  his  Estate  whatsoever  and 
wheresoever,  before  undevised  to  the  Residuary  Devisee,  by  these  Words,  which  are  as 
general  as  Words  can  be,  he  becomes  intitled  to  the  Lands  in  Question ;  for  all  the 
preceding  Limitations  being  void,  the  Estate  in  Question  remained  undevised. 

F.  Counsel  for  the'Heir  at  Law.  He  agreed  with  5'.  that  all  the  Limitations  in  this 
Will  were  void,  for  they  must  take  Effect  either  as  Remainders,  or  Executory  Devises. 
As  to  the  first,  they  could  not  vest,  because  limited  after  a  Fee.  1  Rep.  81 ;  Popham, 
34.  And  so  it  was  hdd  in  Pell's  and  [178]  Brown's  Case.  As  to  the  second,  this 
Devise  goes  further  than  any  Case,  except  that  of  Massingbery  versus  Ash,  which 
cannot  have  its  full  Weight  in  this  Case,  because  there  the  Determination  of  the  Judges 
went  upon  one  single  Point  only ;  and  in  all  Cases  ever  since  the  first  Introduction  of 
Executory  Devises,  the  Judges  have  discouraged  the  Extent  of  them,  because  tending 
to  estaUiah  Perpettiities.  Pari.  Cases,  the  Duke  of  Norfolk's  Case.  The  Question  there- 
fore is  reduced  to  this.  Whether  the  Residuary  I^egatee,  or  the  Heir  at  Law  is  intitled  t 
The  Testator  by  the  Devise  to  his  two  Grandsons  W.  and  T.  disposed  of  his  whole  Estate, 
and  had  nothing  left  but  a  hare  Possibility.  It  cannot  be  intended  that  the  Testator 
imagined  that^e  Limitations  over  to  the  Sons  and  Daughters  of  Mary  were  void,  or 
that  he  intended  that  the  Residuary  Devisee  should  take  any  of  the  Lands  mentioned 
in  the  Will,  for  the  Devise  to  him  is  by  express  Words,  of  all  his  Estate  not  before  devised. 
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The  Case  of  Wright  and  Wall,  Mickaelrruis  1725,  in  Com.  Banc,  comes  up  pretty  near 
to  the  pr^nt  Question  :  That  was  a  Devise  to  Carter  and  his  Heira,  and  the  Testator 
afterwards  by  the  same  Will  devises  all  his  Estate  before  undevised  over  to  another 
Person  ;  Carter  died  in  the  Life-time  of  the  Testator  ;  adjudged  that  the  Estates  men- 
tioned in  the  Devise  should  go  to  the  Heir  of  the  Testator,  and  not  to  the  Beaduar}' 
Devisee ;  and  so  concluded,  that  since  Thomas  the  Infant  could  not  take  by  way  w 
Executory  Devise,  nor  the  Daughters,  nor  Richard,  by  way  of  Remainder,  the  Heir  at 
Law  has  a  good  Title.   Adjournatur  for  a  second  Argument. 

142.— Tbe  Einq  against  Kinaston.   HU.  7  Geo.  11.  [1734].   B,  R. 

On  a  Rule  to  shew  Cause  against  an  Information,  no  supplemental  Affidavits 
introductive  of  new  Matter  to  be  read  but  in  Confirmation  only. 

Information  was  moved  for,  and  a  Rule  to  Bhew  Cause :  At  the  Day  fiesh  Affidavits 
were  produced,  Part  in  Confirmation,  and  Fftrt  introductory  of  new  Matter ;  and  the 
Question  was,  Whether  the  Affidavits  could  be  read  according  to  the  Course  of  the  Court, 
it  being  objected,  that  no  supjdemental  Affidavits  could  be  made  but  in  Confinnaticni 

only. 

Cur' :  Where  Affidavits  are  produced.  Part  in  Confirmation,  and  Part  introductory 
of  new  Matter,  it  is  not  a  general  Rule  that  they  shall  be  absolutely  rejected ;  but  the 
Court  will  be  pretty  nice  in  distinguishing  what  is  new  Matter,  and  what  is  in  Confimur 
tion  of  the  old. 

[179]  Affidavits  upon  which  the  Rule  was  made,  the  Complaint  was,  that  A.  and 
B.  and  several  other  Persons,  &c.,  but  no  Person  particularly  charged ;  these  Affidavits 
were  not  produced,  in  order  to  fix  the  Charjge  upon  particular  Persons. 

The  Affidavits  now  offered  are  intirely  introductive  of  new  Matter ;  for  the  Cliarge 
in  the  first  Affidavits  being  general,  a  general  Answer  would  have  been  sufficient ;  Imt 
this  is  reducing  it  to  a  particular  Charge,  and  therefore  makes  a  particular  Answer 
necessary. 

143.— The  Kino  against  the  Commissioners  of  Sewers  for  the  County  of  Linooui. 
Hill  Geo.  IL[nu\  B,  R. 
Certiorari  to  remove  Proceedings  of  Commissioners  of  Sewers  after  Fine  estreated. 

Presentment,  that  the  House  of  J.  S.  standing  upon  the  River  B.  in  the  County  of 
Lincoln,  was  ruinous,  and  that  the  Water  had  sap'd  the  Foundation,  by  which  the 
Lands  adjoining  were  in  Danger  of  being  overflowed,  and  was  become  a  Nusance  to  the 
Inhabitants  thereabouts.  The  Defendant  was  convicted,  and  the  Fine  estreated  into 
the  Exchequer.    Defendant  mov'd  for  a  Certiorari  to  remove  all  Proceedings. 

Mr.  A.  objected,  that  the  Fine  being  estreated,  it  was  now  too  late. 

Cur  :  There  does  not  appear  to  be  any  general  Inconveniency  in  this  Case,  neither 
ib  Prejudice  of  Navigation,  or  from  the  Danger  of  an  Inundation  over  the  County, 
which  are  the  Princi^  Reasons  to  induce  this  Court;  not  to  refuse  a  Certiorari ;  this  » 
only  the  Case  of  a  common  Nusance,  and  therefore  proper  to  remove  it  by  Certiorari ; 
it  being  estreated  makes  no  Difference. 

144.~Fathers  versus  Caux)T.   HU.  7  Geo.  II.  [1734].   B.  R. 
Where  an  Indebitatus  Assumpsit  lies  for  Rent. 

Ind^itatus  Assumpsit  in  Consideration  the  Plaintiff  permitted  the  Defendant  to 
kill  Sheep  in  his  Passage,  he  promised  to  pay  30s.  per  Ann.  Verdict  for  the  Plainti^. 
and  Error  brought.  It  was  objected,  that  this  being  for  Rent  upon  Lease,  an  Indfhi'- 
atus  Assumpsit  would  not  He,  but  a  Quantum  m,eruit.  Parker  conV  :  It  hits  been  held 
that  an  IndAUatus  [180]  Assumpsit  does  not  lie  for  Rent  secundum  ratam,  4  Mod.  78. 
But  where  it  is  upon  an  express  Promise  for  an  Easement,  <§c.,  Jnddntaitts  Amanpsit 
is  the  proper  Action.   Hard.  366  ;  3  Mod.  240. 

Cur' :  This  is  not  a  Lease  which  passes  any  Interest  or  Property  in  the  Soil,  but  is 
grounded  upon  an  express  Promise  tor  an  Easement,  and  Ind^itatus  Assumpsit  is  s 
proper  AetioQ  in  such  Cases.  Jud^ent  affirmed- 
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145.  — Spencer  ver.  Donally.   HU.  7  Geo.  II.  [1734].   B.  B. 

Variance  between  the  Recognizance  and  Bail-piece. 

Action  against  John  DonaUy,  Esq. ;  and  in  the  Bail-piece  named  John  Donally, 
Gent.,  but  Recopaizance  was  taken  by  the  Name  of  John  Donally,  Esq. ;  and  bo  a  Vari- 
ance fnnn  the  Bail-piece.  Scire  facias  against  the  Bail  upon  this  Recognizance,  and  the 
Master  entred  a  Protulit  Recordum.  Kettleby  ciov'd  to  make  the  Record  agreeable  to 
the  Bail-piece,  and  the  Court  gave  him  leave  to  do  it,  tho'  it  made  a  Variance  between  the 
Recognizance  and  the  Original  Action ;  for  jter  Cur^  the  Plaintiff  should  have  taken 
Advantage  of  it  before,  for  there  was  no  Bail  to  the  Action,  as  this  Bail-piece  is  taken ; 
you  cannot  enter  a  Recognizance  different  from  the  Bail-piece,  and  there  being  no 
fual  Judgment  on  the  Miu  tiel  Record,  the  Entry  of  the  Protulit  Recordum  must  be 
set  aside. 

146.  — Welis  iwr.  Eitchinson.  HU.  7  Geo.  II.  [1734].  S.  B. 

Mistake  in  t^e  Teste  of  a  Scire  facias. 

Second  Scire  facias  upon  a  Judgment  teste  Philip  Lord  Hardwicke,  21  November, 
(&c,  returnable  the  first  Day  of  this  Term.  The  Plaintiff  prayed  to  amend  by  striking 
out  the  Words  PhUip  Lord  Hardwicke,  and  inserting  the  Words  Sir  Philip  York,  Knt. 
[Ifote :  the  Lord  Chief  Justice's  Patent  of  Peerage  was  dated  23  Novemb.  1733.]  There 
iras  dted  Slaekmare'i  Case,  8  Rep.  156  ;  Cro.  Eliz.  183, 203  ;  Tho.  Jones,  41.  Pasch. 
1  Geo.  2,  Oitely  versus  Costen.  (fa.  Sa.  taken  out  upon  Affinnance  of  a  Judgment  tested 
13  Fedruary,  but  upon  Motion  the  Teste  was  amended  and  made  12.  So  Mv^.  12  Geo. 
1,  Bughes  versus  Alvarez,  Motion  to  amend  a  Writ  of  Enquiry  after  executed ;  this  was 
an  Aftvm  of  Assumpsit  upon  two  Promises,  the  Inquest  gave  Damages  upon  the  first 
Promise  only,  and  the  Entry  was  occasione  prmmissor',  which  [IBlJ  Words  were  struck 
out,  and  Entry  was  occasi<me  primce  promissionis.  Cro.  Car.  147  ;  2  Buls.  35  ;  1  Roll. 
Abr.  201  ;  Mod.  Cas.  263,  310;  1  Salk.  52,  49  ;  Cro.  Jac.  372.  This  is  a  judicial 
Writ,  and  under  the  Controul  of  the  Court ;  sed  adjournatur,  Mr.  S.  desiring  Time 
to  look  into  Cases. 

147.— DssBOBDlB  wr,  HoBSEY.   J/t/.  7  ffeo. //.  [1 734].   B.  R. 

Writ  of  Error  on  a  Judgment  upon  a  Bond  for  Payment  of  Money  only, 
is  no  Supersedeas,  unless  Bui  be  put  in. 

Debt  upon  Bond  conditioned  to  pay  so  much  Money  as  was  mentioned  to  be  due 
in  such  a  particular  Deed ;  after  Judgment  the  Defendant  brought  Error,  but  no 
Bui  was  entred  according  to  the  Statute  3  Jac.  I,  c.  8. 

Afterwards  the  Plaintiff  sued  out  a  Ca.  Sa.  by  Virtue  whereof  he  took  the  Defendant 
in  Execution,  who  now  mov'd  to  be  discharged,  having  brought  Error  before  the  Ca. 
So.  was  sued  out. 

S.  Counsel  earn.  A  Writ  of  Error  is  no  Supersedeas  to  a  Judgment  in  Debt  upon 
a  Bond  for  Payment  of  Money  only,  as  in  the  present  Case,  except  Bail  be  put  in ;  and 
of  this  Opinion  was  the  Court,  and  so  the  Motion  was  denied. 

148.— Law  versus  Law.   HU.  7  Geo.  II.  [1734].   B.B.  ■■  ^ 

[S.  C.  Cas.  temp.  Talb.  140.] 
Motion  to  waive  Plea  of  Sdvit  ad  diem  to  a  Bond,  and  plead  the  Stat.  5  &  G  Edw.  6. 

In  Debt  upon  Bond  the  Defendant  pleaded  SdvU  ad  diem.  Mr.  F.  Counsel,  mov'd 
to  withdraw  this  Plea,  and  plead  the  6  &  6  Edw.  G,  e.  16,  concerning  the  Sale  of  Offices. 

The  Court  inclined  strongly  against  the  Motion,  but  at  last  he  cited  the  Case  of 
Meard  versus  Philips,  Trim.  5  Geo.  2,  where  the  Defendant  pleaded  NU  debet  to  a 
Bond,  and  after  Special  Demurrer,  and  Joinder  in  Demurrer,  the  Court  gave  leave 
to  withdraw  the  Plea,  and  plead  two  Special  Matters  in  Bar ;  and  the  Reason  upon 
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wliich  the  Motiun  was  founded  was,  that  the  Judges  were  gODe  out  of  Town,  it  being 
in  Wkitsun  Holydays ;  and  therefore  the  Defendant  was  obliged  to  join  in  Demurrer. 

This  is  a  stronger  Case  than  the  Case  at  Bar,  being  after  Joinder  in  Demurrer, 
and  here  all  is  in  the  Paper,  and  the  Plaintiff  has  not  re^ed.  Bule  to  skew  Cause. 

[182]  149.— Cbompton  «r«M  Dkek.  ifti.  7  Gw. //.  [1734].  B.  R. 

A  Debtor  taking  Benefit  of  Stat.  2  Geo.  2,  for  Relief  of  Insolvent  Debtors, 
obliged  to  give  Notice  to  Creditors  residing  within  ten  Miles,  c&c. 

Action  by  Indorsee  of  a  Bill  of  Exchange ;  the  Defendant  pleads  the  Statute  2  Geo.  2, 
"  IntiUed  an  Act  for  Belief  of  Insolvent  Debtors,"  and  that  he  vas  l^lly  diachaiged 
at  the  Sessions. 

The  Plaintili  replies  he  is  a  Creditor,  and  had  no  Notice  secundum  formam  Stat' ; 
the  Defendant  rejoins  that  he  had  no  Notice  of  the  Indorsement ;  and  upon  Demurrer 
the  Question  was,  whether  the  Defendant  was  obliged  to  give  Notice. 

Mr.  B.  for  the  Plaintiff  cited  4  Bep.  82  b;  8  Bep.  92 ;  1  BoU.  Ahr.  469 ;  D.  p.  1. 

A.  ecm\  cited  H<A.  51,  Holmes  versus  Twist.  Hob.  68,  Richards  versus  Car- 
vamell.   Cro.  Car.  671.   Cro.  Joe.  493.   1  Leon.  105.  SaUc  457. 

H.  0.  J.  This  Question  arises  upon  a  Construction  of  the  Act  of  Parliament,  and 
does  not  fall  within  the  Kules  of  Law  ;  and  there  is  no  Question  but  at  Law  he  who  is 
to  take  Benefit  of  a  Condition,  and  is  privy,  must  give  Notice. 

It  appears  evidently,  that  the  Plaintiff  is  a  Creditor,  and  he  has  replied  Specially 
according  to  the  Act,  that  he  is  residing  within  ten  Miles,  and  had  no  Notice. 

As  to  the  Defendant's  Notice  of  the  Indorsement,  it  is  not  materia!,  for  he  has 
taken  upon  himself  to  be  responsible  to  the  Indorsee  at  all  Events ;  and  the  Words 
of  the  Act  of  Parliament  are  express,  that  he  shall  give  Notice  to  all  his  Creditors. 

What  is  said  by  the  Defendant  in  this  Case  might  be  said  in  all  other  Oases ;  suppose 
a  Creditor  dies,  is  it  sufficient  for  the  Defendant  to  say  he  did  not  know,  or  had  no 
Notice,  who  was  his  Executor  or  Administrator  1 

Not  necessary  to  give  any  Opinion  as  to  the  Form  of  Pleading,  for  Rejoinder  is 
perfectly  immaterial. 

P.  J.  The  Defendant  has  made  himself  responsible  to  the  Drawee  or  Order,  and 
therefore  'tis  at  his  own  Peril  to  take  Notice  of  the  Indorsement ;  he  is  to  have  the 
Benefit  oi  the  Act  of  Parliament,  and  ought  to  comply  with  the  Terms ;  this  is  strong 
than  the  Case  of  a  Bond,  and  yet  in  that  Case  the  Obligor  is  at  his  Peril  to  give 
Notice. 

P.  and  L,  Justices,  to  the  same  Effect.   Judgment  for  the  Plaintiff. 


In  Assumpsit  the  Defendant  pleads  Non  Assumpsit  infra  sex  Annos.  Ihe  Plaintiff 
replies,  that  he  took  out  a  Bill  of  Middlesex  in  such  a  Term,  and  avexs jptod  causa 
Actionis  accrevit  infra  sex  Annas  ante  prosecutionem  BiUcB  prtsdicl*.  To  this  the 
Defendant  rejoins,  that  the  Bill  of  Middlesex  issued  post  dausum  Terminumt  and 
altho'  Bills  issuing  out  in  Vacation  are  entred  as  of  the  last  Day  of  the  Term  preceding, 
yet  de  facto,  and  in  rei  verilate,  the  Bill  of  Middlesex  issued  post  dausum  Termini, 
viz.  on  such  a  Day  ;  and  concludes,  Quod  causa  Actionis  non  accrevit,  t&c. 

To  this  the  Plaintiff  demurred,  for  that  an  Averment  in  those  Cases  was  not  to 
be  allowed,  and  cited  iateA  233.  T.  Jones  U9.  1  Lev.  2U.  1  Sid.  63,  SO.  1  BoU. 
Abr.  893,  p.  4.  1  Mod.  188.  Cro.  E.  181.  Stiles,  156.  Carth.  232.  Shorn.  253. 
4  Mod.  129.  3  Lev.  28.  Carth.  227.  Hob.  156,  297.  Pasch.  5  Geo.  2,  Jones  versus 
Bennet.  AssumpsU  upon  a  promissory  Note  by  Indorsee ;  the  Defenduit  pleaded 
he  was  attached  the  12th  of  February,  and  that  the  Note  was  not  indorsed  tall  after 
that  Day.  The  Plaintiff  reolies,  that  de  facto,  and  tn  m  emtofe,  the  Attachment 
issued  tlie  26th  of  Mardh  following,  uid  tlutt  before  that  Time  the  Note  was  indorsed ; 
uid  upon  Demuner  the  Averment  was  over-ruled. 


[183]  150.— HoAEE  versus  Gatis.   Uil.  7  Geo.  11.  [1734J.   B.  R 

Vide  ante,  Oase  32,  39. 
Rejoinder,  Averring  the  Bill  of  Middlesex  issued  in  the  Vacation. 
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So  Pasch.  2  Geo.  2,  Easltoick  versus  Coke,  upon  Demurrer  Averment  was  held 
naught.  Michaelmas  4  Geo.  2.  Fuller  versus  Joslyn,  Lady  Twisden  gave  a  Warrant 
of  Attorney  to  confess  Judgment,  but  died  in  Easter  Term,  before  Jud^ent  was 
entred  on  the  Boll.  Judgment  was  afterwards  entred  up  in  the  same  Term,  and 
was  held  good,  because  the  whole  l^rm  is  but  one  Day  in  Law,  and  so  the  Entry  was 
previous  to  her  Death. 

On  the  other  Side  it  was  argued,  that  this  Relation  was  a  meer  Fiction  in  Law, 
and  would  admit  of  an  Averment.  2  Keb.  173,  198.  3  Keb,  213,  214.  Cro.  Joe. 
561.  Cro.  Car.  264.  1  EoU.  Abr.  258,  p.  4.  That  this  Fiction  was  contrary  to  the 
express  Words  of  an  Act  of  Parliament,  uid  therefore  an  Averment  might  be  made. 

W.  Serjeuit,  argued  for  the  Demunar.  It  is  admitted  that  by  the  Course  of  the 
Court,  and  in  Point  of  Law,  a  Bill  of  Middlesex  sued  out  in  Vacation,  is  a  Writ  of  the 
preceding  Term ;  but  the  Objection  is,  that  this  is  a  meer  Fic-[184]-tion,  and  must  give 
way  to  the  Averment.  How  does  it  appear  to  be  a  Fiction  1  It  does  not  appear  upon 
the  Record  to  be  a  Fiction,  and  a  Kecord  is  of  so  high  a  Nature,  and  imports  in  itself 
such  an  Absolute  Truth,  as  to  admit  o^  no  Averment  to  the  contrary.  1  Inst.  1X7  b, 
268. 

This  Averment  is  destructive  of  tho  Record,  for  if  it  should  be  made  to  issue  out 
of  Term,  the  Writ  is  void.  Salk.  700  ;  Garth.  70.  The  Averment  therefore  is  contrary 
to  the  Bill  itself,  and  shall  not  be  admitted  as  in  ^  Rep.  4.  Goddard's  Case,  he  is  stopt 
to  make  Averment  against  what  is  exprest  in  the  Record.  Skin.  32.  And  the  Reason 
is,  because  it  tends  to  falsify  the  Bectid ;  a  fortiori,  where  it  tends  to  destroy  the 
Becoid,  BB  in  the  present  Case.  The  Reason  why  a  Hll  of  Middlesex  has  no  Teste 
is,  because  it  is  the  Act  of  the  Court  sedente  Curia,  and  the  whole  Term  in  Judgment 
of  Law  is  but  one  Day,  and  was  once  thought  so  considerable  that  it  could  not  be  divided. 
Yelv.  35.  It  is  now  indeed  otherwise,  for  the  Plaintiff  may  by  a  special  Memorandum 
shew  the  particular  Day  when  the  Bill  issued ;  but  this  is  nob  repugnant  to  the  Record, 
for  it  is  still  a  Bill  of  that  Term.  And  in  Fuller  and  JoslyrCs  Case  it  was  held,  that  a 
Judgment  entered  at  any  Time  in  Term  is  a  Judgment  of  the  first  Day  of  that  Term ; 
and  this  Fiction  is  so  well  established,  it  will  admit  of  no  Averment  to  the  contrary. 
1  SaUc.  401 ;  T.  Jones,  160.  The  Statute  of  Limitations  can  make  no  DifEorwce. 
^at  Act  has  been  made  ever  since  21  Jac.  1,  and  no  one  Precedent  that  an  Averment 
of  this  kind  was  ever  admitted,  ^tod  facto  est  inusttotom,  in  jure  reprcbatur. 
There  was  a  Case  argued  in  the  Exehequffl,  the  Case  of  King  versus  Man,  which  comes 
up  pretty  near  to  the  Point  in  Question,  5th  of  October,  7  Geo.  I,  Baron  Price 
granted  his  Fiat  during  the  Vacation  for  an  Extent,  which  was  had  accordingly, 
tested  the  last  Day  of  the  preceding  Term.  Upon  this  Extent  the  Defendant's  Goods 
were  taken  in  Execution ;  the  Defendant  craved  Oyer  of  the  Extent,  and  pleaded  that 
the  Fiat  was  obtained  the  5th  of  October,  and  that  the  Extent,  de  facto  &  in  rei  veritate, 
issued  on  that  Day ;  but  the  Court  was  of  Opinion  that  the  Teste  was  binding.  There 
imother  Question  arose  indeed  as  to  the  Regularity  of  issuing  Fiats  in  Vacation ;  and 
upon  Motion  as  to  that  Point,  the  Court  held  it  irregular.  But  as  to  the  Teste,  this 
is  a  Oase  in  Point,  and  shews  that  an  Averment  contrary  to  the  Record  cannot  be  made. 

D.  con.  This  Averment  makes  no  Inconsistency,  the  Statute  of  Limitations  has 
always  been  considered  as  a  beneficial  Law,  and  the  Words  are,  "  That  Process  shall 
'  be  commenced  and  sued  " ;  which  last  Wcnrds  mean  not  only  Ema^l^^ynatio  brmis, 
but  an  Act  to  be  done  by  the  Party  upon  that  Writ.  It  is  clear,  that  at  the  Tuao  of 
issuing  the  Bill  of  Middlesex  the  Statute  was  a  ^r,  it  was  his  own  Fault  he  did  not 
commence  his  Action  sooner  ;  and  he  shall  not  come  afterwards,  and  by  a  meer  Fiction 
take  Advantage  of  his  own  Laches,  contrary  to  the  express  Words  of  an  Act  of  Parlia- 
ment. The  Cause  of  Action  which  the  PlaintifE  had  was  barred  by  the  Statute,  and 
the  Issuing  out  of  the  Bill  of  Middlesex  afterwards  could  not  give  him  new  Cause  of 


If  an  Averment  cannot  be  made,  because  in  Fiction  of  Law  a  Bill  sued  out  in  Vaca- 
tion is  a  Bill  of  the  preceding  Term,  it  is  impossible  to  plead  a  Tender.  1  Ventr. 
28 ;  Oro.  Jac.  561 ;  1  Ventr.  362.  A  Latitat  may  bear  Teste  before  the  Cause  of  Action 
commenced,  and  the  Plaintiff  may  aver,  that  in  Fact  the  Lalitat  issued  in  Vacation  ; 
by  the  same  Reason  the  Defendant  may  aver  the  precise  Time  that  in  Fact  the  Bill 
^  Middlesex  iamed.  2  Eeb.  173,  175 ;  3  Keb.  212,  213.  The  Time  when  a  La<i/af 
issued  out  is  traversable,  and  may  be  averred.  Cro.  Car.  2C4  ;  Roll.  Abr.  538.  The 
Averment  does  not  destroy  the  Record,  it  only  goes  to  the  Time  in  which  it  issued* 
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but  does  not  deny  that  there  was  such  Process.  The  Case  in  Lutw.  329,  is  not  like 
the  present  Case,  that  was  concerning  a  Judicial  Writ,  which  has  a  Teste,  but  a  Biil 
of  Middlesex  has  no  TesUt  and  the  Averment  is  to  meer  S&tter  o£  Fact  only,  and  Isnie 
may  be  taken  upon  it. 

H.  C.  J.  If  in  Point  of  Law  such  an  Averment  can  be  made,  it  is  pretty  extra- 
ordinary this  Case  has  not  come  in  Question  before.  In  the  Case  of  Original  Writs 
out  of  Chancery,  the  Teste  is  often  preceding  the  Time  that  in  Fact  they  are  sued  out 
upon,  and  so  are  allow'd  by  Course  of  the  Court.  There  is  no  great  Dif^rance  between 
an  Origmal  and  a  Bill  of  Middlesex,  in  Point  of  Law ;  the  Ori«nal  has  a  Teste,  and 
the  particular  Day  on  which  it  issues  appears ;  and  so  it  is  in  Fact  in  the  Case  of  a 
Bill  of  Middlesex,  for  the  Term  in  which  it  issues  appears,  and  in  Judgment  of  Lav 
the  whole  Term  is  but  one  Day  j  this  Fiction  does  not  support  a  Wrong,  but  rather 
goes  in  Aid  of  the  Party  to  recover  his  just  Debt.  Consider  the  Case  of  a  Judgment, 
the  Fiction  in  Law  was  in  that  Case  so  strong  even  in  Case  of  Purchasers  bona  fide, 
that  there  was  forced  to  be  an  Act  of  Parliament  to  restrain  it.  There  can  be  no  great 
Inconveniency  if  the  Averment  in  the  present  Case  be  disallowed,  the  most  it  can 
extend  to  is  the  Statute  of  Limitations,  which  in  this  Cose  is  only  for  a  Vacation,  and 
that  seems  a  less  Inconvenience  than  to  overturn  a  settled  Rule  of  Law. 

C186]i'-J-  He  cited  Maynard,  13i ;  3  Keh.  213,  Chancy  oadRutUr.  IfAverments 
cannot  be  made,  it  will  introduce  many  IncouTeniences  ;  as  in  Case  of  a  Tender,  wh^ 
a  Man  is  justly  indebted,  and  tenders  the  Money  at  the  Day,  and  the  Paity  refuses ; 
can  he  afterwards  have  his  Action,  and  by  a  Fiction  in  Law  avoid  the  Tender  t  Where 
indeed  an  Action  is  brought  against  an  Officer,  he  shall  take  Benefit  of  the  Fiction,  but 
that  is  to  avoid  a  Wrong. 

P.  J.  A  Bill  of  Middlesex  cannot  issue  but  in  Term,  and  therefore  when  it  is  taken 
out  in  Vacation,  it  must  of  Necessity  have  Relation  to  the  preceding  Term,  or  it  is 
void  ;  and  this  in  Effect  is  the  Substance  of  the  Averment,  for  if  the  Averment  stands, 
it  destroys  the  Writ. 

L.  J.  InRaym.  ICl,  BUton  versus  Johnson,  which  was  an  Action  of  false  Imprison- 
ment, the  same  Objections  were*  made  as  in  this  Case ;  but  it  was  held,  that  altho* 
the  Teste  of  the  Writ  was  upon  Record,  and  the  Plaintiff  cannot  aver  against  it,  yet 
there  would  be  great  Inconveniences  if  the  Plaintiff  cannot  set  forth  the  very  Tune 
of  the  Purchase  of  the  Writ,  and  the  Relation  of  the  Teste  is  only  to  prevent  Fraud, 
and  not  justify  a  Tort.  This  comes  up  to  the  present  Question,  where  the  Defendai^'s 
Defence  arises  from  the  Statute  of  Limitations,  whether  we  are  to  suffer  the  Statute 
to  be  eluded  by  supporting  this  Fiction ;  and  if  the  Act  of  ParUament  is  considered, 
the  Sense  of  it  seems  to  be  not  where  a  Man  sues  out  Process  only,  which  is  the  Precept 
of  the  Court,  but  where  he  sues  it  with  Effect.  Adjoumatur  to  be  spo^  to  again* 
Vide  4  Rep.  71  a,  b.  Hind's  Case.    2  Salk.  650,  Lazier  versus  Dyer. 


Storet  ver.  Gardnkb.   BU.  7  Geo.  IL  [1734].   B.  R. 
Verdict  finding  only  Part  of  the  Issue. 

Trespass  for  entring  and  carrying  away  his  Cattle ;  the  Defendant,  as  to  Pare 
of  the  Cattle,  pleads  Not  guilty  ;  and  as  to  breaking  and  entring  his  Close,  and  carrying 
away  the  Rest  of  the  Cattle,  he  justifies  for  Distress  of  Rent  in  Arrear.  The  Plaintiff 
replies,  de  injuria  sua  propria,  and  Verdict  for  the  Plaintiff. 

Taylor  mov'd  in  Arrest  of  Judgment,  that  the  Verdict  was  imperfect,  for  here 
are  two  Issues,  and  the  Jury  have  only  found,  that  the  Defendant  did  of  his  own  Wrong 
enter  and  carry  away  the  Cattle  mentioned  in  the  Justification  inter  alia  Ateria,  but 
as  to  Part  of  the  Cattle  mentioned  in  the  Plea  of  Not  guilty,  there  is  no  Finding  at  all 
as  to  that. 

[187]  Parker  earn.  If  the  Jury  have  given  less  Damages  than  they  ou^ht.  it  is 
to  the  Detriment  of  the  Plaintiff,  and  the  Defendant  cannot  take  Advantage  in  Arrest 
of  Judgment  of  a  Verdwt  that  is  apparently  for  his  Benefit ;  the  Jury  nave  found 
that  he  entred  de  injuria  sua  propria,  and  drove  away  the  Cattle  inter  tUia  averia, 

which  is  suflBcient  after  Verdict. 

dur'  :  A  Verdict  may  cure  an  insufficient  Declaration,  but  it  cannot  help  itself; 
the  Objection  is  very  material,  for  the  Verdict  does  not  determine  the  Matter  put  in 
Issue  between  the  Parties  :  Suppose  a  new  Action  to  be  brought  for  the  Cattle  mentioned 
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in  the  Plea  of  Kot  guilty,  what  can  the  Defendant  plead  1  He  cannot  plead  this  Judg- 
ment in  Bar,  for  there  is  no  Finding  upon  the  Not  guilty ;  neither  is  there  any  Action 
depending.  And  H.  G.  J.  said,  it  was  such  a  Verdict  that  the  Court  ought  not  to  give 
Judgment  upon  it.  The  PtaintifE  desired  further  Time  to  search  into  it,  for  the  Eecord 
may  be  amended  here,  and  the  Verdict  below ;  and  sic  adjmmatur. 

Kino  wrtus  Thsbdhah.   HU.  7  Geo.  II.  [1734].   B.  R 

Costs  against  the  Prosecutor  of  an  Information  for  not  going  to  Trial  in  three  Years. 

Information  for  an  Assault,  and  the  Parties  at  Issue ;  but  the  Prosecutor  did  not 
proceed  to  Trial  within  three  Years,  being  the  Time  prescribed  by  Act  of  Parliament. 
K.  now  moved  for  Costs  against  the  Pioseeutor,  but  not  having  an  Affidavit  to  verify 
the  Fact,  the  Motion  was  denied. 

153.— Devenish  ver.  Bakton.   Hil.  7  Geo.  II.  [1734].    B.  R. 

To  intitle  a  Justice  of  Peace  to  double  Costs  on  an  Action  brought  against  him, 
it  ought  to  be  suggested  on  Becord,  that  he  was  a  Justice  of  Peace. 

B.  Serjeant,  mor'd  for  double  Costa  upon  Statute  7  Jac.  1.  This  was  an  Action 
against  a  Justice  of  Peace  for  taking  away  the  Plaintiff's  Gun. 

The  Plaintil!  discontinued,  and  there  was  an  Affidavit  produced,  that  the  Defendant 
was  a  Justice  of  Peace. 

Cur' :  There  ought  to  be  a  Suggestion  of  this  Matter  on  the  Roll ;  and  per  Lee, 
it  was  80  determined  in  the  Case  of  Cooper  versus  CathurcUl,  which  was  upon  a  Nonsuit. 
It  was  then  pray'd  that  the  Boll  might  be  brought  into  Court,  and  the  Suggestion 
entered. 

[188]  !!•  opposed  the  Motion,  because  it  did  not  appear  by  the  Affidavit,  that  he 
acted  in  the  Affair  in  Capacity  of  Justice  of  Peace. 

Cur' :  Shew  Cause  why  the  Defendant  should  not  have  Leave  to  enter  the  Siuges- 
tion  upon  the  BoU,  and  have  double  Costs ;  and  there  was  cited  the  Case  of  the  King 
ver.  Cdan.  Indictment  for  exercising  the  Trade,  dc,  and  not  having  served  seven 
Years  Apprenticeship.  The  Defendant  pleaded  Not  guilty,  and  gave  in  Evidence 
that  he  was  a  Soldier,  and  having  served  so  many  Years  as  the  Act  of  Parliament  re- 
quired in  those  Cases,  he  was  intitled,  by  Virtue  thereof,  to  exercise  any  Trade  without 
Service  ;  and  was  also  intitled  by  the  same  Act  to  double  Costs,  but  neglected  at  the 
Trial  to  get  the  Judge's  Certificate  :  He  afterwards  came  and  applied  to  tliis  Court, 
and  had  a  Bule  to  surest  this  Matter  upon  the  Roll,  and  then  had  double  Costs  allowed 
him.    Triti.  3  Geo.  1[1717],  King  versus  Cdan. 

154.— Cumber  versus  Hill.  HU.  7  Geo.  II.  [1734].   B.  R. 

As  to  cross  Remainders. 

In  Ejectment  the  Jury  found  a  Special  Verdict  to  this  Efiect :  "  Richard  Holden 
"  the  Grandfather  died  seised  of  several  Lands,  Tenements,  (£c.,  in  Fee,  having  by  Will 
"  devised  the  same  to  his  Grandson  Richard  II<ddm,  and  Elizabeth  his  Giandaughter, 
'  to  be  equally  divided  amongst  them,  and  to  the  Heirs  of  their  respective  B^es ; 
"  and  for  De&ult  of  such  Issue,  the  Bemainder  to  his  Grandaiwhter  Anne  Holden 
"in  Fee."  Anne  marries  John  Jersey,  and  afterwards  Elizabeth  mes  without  Issue  of 
her  Body.  The  Question  was,  whether  Richard  Holden  and  Elizabeth  took  an  Estate 
in  common,  with  cross  Bemainders  to  the  Heirs  of  their  Bodies  ;  for  then  the  Estate 
could  not  vest  in  Anne,  but  upon  Failure  of  Issue  of  both  their  Bodies.  Or  whether 
this  was  an  Estate  in  common,  with  Remainder  to  the  Heirs  of  their  Bodira  generally  ; 
for  in  that  Case  one  Moiety  of  the  Estate  would  vest  in  Anne,  who  had  the  Bemainder 
in  Fee  immediately  upon  the  Death  of  either  of  them  without  Issue. 

B.  Serjeant  argued,  that  this  was  not  an  Estate  in  common,  but  in  Sp«;ial  Tail, 
by  reason  of  the  Poasibility  that  R.  and  E.  might  have  Issue  between  them  :  For  if 
lAnds  are  given  to  a  Man  that  has  a  Wife,  and  to  a  Woman  that  has  a  Huabsnd,  and 
the  Hdrs  of  their  two  Bodies,  they  [189]  have  presently  an  Estate-Tail,  for  the  Possi- 
Inlity  that  they  may  marry,  1  Inst.  20  o,  25  b.  But  admitting  in  this  Case  that  they 
are  Tenants  in  Common  only,  yet  they  are  Tenants  in  Common,  with  cross  Remaindei*fl 
to  the  Issue  of  their  Bodies ;  for  the  Words  are,  "  That  in  Default  of  such  Issue  the 
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"  Estate  shall  remain  over " ;  aud  there  can  be  no  Fjailnre  of  Issue  so  long  as  either 
of  them  has  Issue  of  his  Body.  And  it  was  ezpresly  adjudged  in  the  Case  of  Holms 
versus  Memel,  Raym.  452.  S.  C. ;  T.  Jones,  172,  S.  C. ;  Skinner,  17,  S.  C.  And 
there  is  no  Difierence  between  this  and  the  present  Case,  except  in  this  Case  the  Words 
(equally  to  be  divided)  precede  the  Word  {Heirs)  and  in  that  Case  they  are  subsequent. 
There  is  also  a  Case  in  4  Leon.  14,  c.  51,  directly  in  Point  Vide  this  Case  cited  Raym. 
454,  in  the  Case  of  Hdmea  versus  Meynel.  There  are  two  Oases  in  the  Books  whiich 
seem  to  impugn  this  Besolution,  one  in  2  Cro.  655,  Gilbert  versus  Witty ;  the  other  in 
2  Roll.  Abr.  416,  T.  p.  3.  But  the  first  of  these  Cases  is  answered  in  the  Case  of 
Hdmes  versuB  Meyndt  and  the  othw  in  SolL  Abr.  is  ezpresly  denied  to  be  Law.  VuU 
Raym.  455. 

B.  Serjeant,  econ.  There  is  no  Case  cited  in  Point  to  prove  this  a  cross  Remaintfer  : 
The  Case  of  Hdmes  versus  Meynel  widely  difEera ;  for  the  Devise  there  is  of "  All  the 
"  T^ator's  Lands  to  his  two  Daughters,  c^c,"  and  if  they  happen  to  die  without  Issue, 
then  he  devises  all  his  said  Lands,  e&c.  And  the  Reason  of  the  Judgment  in  that  Case 
is,  because  the  Devise  over  was  of  (all)  his  Lands ;  and  in  Case  (they)  die  without 
Issue,  i.e.  both  of  his  Daughters,  so  hkewise  the  Devise  over  in  that  Case  was  to  a 
Stranger,  but  here  it  is  to  one  in  csquali  jure  with  the  first  Devisees.  As  to  the  Caee 
in  Leon,  the  Devise  was  to  his  Sons  in  Ti^l,  and  in  Case  they  died  without  Issue,  that 
then  the  (v^iole)  Land  should  remain  to  a  Stranger  in  Fee  ;  here  the  Remainder  was 
to  a  Stranger  also,  and  the  Word  (whde)  shew,  that  all  his  Estate  should  pass  tog^her, 
and  not  by  Parts  and  in  Moieties ;  and  the  whole  Land  could  not  pass  tfll  all  the  Scms 
were  dead  without  Issue  As  to  the  other  Objection,  that  this  is  an  Sstate  in  Sjpedal  Tai] , 
because  there  is  a  Possibilitv  of  their  having  Issue  between  them,  the  Supposition  is  not 
ority  absurd  in  itself,  but  likewise  is  too  disUuit  and  remote  a  Poaaibility  for  the  Law  to 
expect. 

H.  C.  J.  The  Construction  of  cross  Remainders  has  been  extended  of  late  Years, 
and  the  Distinctions  upon  which  they  have  been  determined  are  pretty  nice.  There 
is  no  Doubt  but  if  this  Case  cannot  be  distinguished  from  the  Case  of  Hdmes 
versus  Meynel,  but  that  Case  will  govern  the  jiresent  Question  ;  for  it  was  determined 
upon  great  Authority  [190]  ^^d  mature  Consideration.  The  present  Case  is  a  Devise 
to  Richard  and  Elisaheth^  and  the  Heirs  of  their  respective  Bodies,  which  given  them 
an  Estate  in  common  in  Tail  general ;  and  the  rather  by  Reason  of  the  Word  (rM/KC/ice) 
for  it  is  now  the  same  as  if  the  Devise  had  been  of  one  Moiety  to  his  Grandson  Ridnard 
and  the  Heirs  of  his  Body,  and  of  the  other  Moiety  to  his  Grandaughter  Elizabelh 
aud  the  Heirs  of  her  Body  :  And  then  follows,  "  And  for  Default  of  such  Issue,"  i.e. 
upon  Failure  of  Issue  of  either  of  them, "  the  Remainder  over."  In  the  Case  of  Hdmes 
versus  Meynel,  the  Testator's  Intentions  appear  to  be  clearly,  that  the  Remainder- 
Man  should  not  take,  but  upon  Failure  of  Issue  by  both  his  Daughters,  for  the  Words, 
"  And  in  Case  they,"  i.e.  both  his  Daughters,  should  die  without  Issue,  that  then  (all) 
his  Lands  should  remain  over,  so  that  by  express  Words  the  Remaiiider  was  not  to 
vest  but  upon  Failure  of  Issue  by  both  the  Daughters,  and  in  that  Case  all  his  Lands 
were  to  remain  over.  In  all  Cases  where  the  Devise  is  to  two  and  the  Heirs  of  their 
respective  Bodies,  these  Words  create  immediate  Remainders ;  and  the  Words  follow- 
ing, viz. "  And  in  Default  of  such  Issue  " ;  these  Words  can  make  no  Alteration,  nor 
is  there  any  Case  where  they  have  been  construed  to  create  cross  Remainders.  Sed 
adjoumatur  to  be  spoke  to  again. 

155.— The  King  against  Hooper.   HU.  7  Geo.  II.  [1734].   B.  R. 
Information  for  Assault  and  Imprisonment  in  Newfoundland  denied,  being  Local. 

The  Defendant,  beir^  a  Captain  of  a  Ship,  carried  Wills  a  Sailor  into  Newfound- 
land, which  Country  is  Part  of  his  Majesty's  Dominions  ;  and  there,  by  the  Assistance 
of  some  Spaniards,  imprisoned  and  laid  him  in  Irons,  and  likewise  treated  him  in  a 
most  barbarous  Manner. 

Mr.  H.  upon  these  Circumstances  mov*d  for  an  Information  against  the  Defendant. 

H.  C.  J.  ^\Tiere  would  you  try  this  Information  1  all  Criminal  Prosecutions  are 
hocaX ;  you  may  bring  your  Action,  but  cannot  try  this  by  way  of  Information. 
There  is  an  Act  of  Jrarliament  made  in  Ring  Wuliam^g  Reign,  which  gives  an 
Information  against  Governors  for  Misdemeanors  in  foreign  Puntations ;  but  this 
Case  is  not  within  that  Statute.  Motion  denied  per  Cur*. 
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[191]  lo6.— UooK£a  ter.  Uook£EL   HU.  7  Gto.  11.  [1734].   B.  B. 

Dower. 


This  Case  was  sent  out  of  the  Chancery  for  the  Ojanion  of  the  Judges  of  this  Court, 
and  was  in  Efiect  to  this  Purpose. 

J.  B.  by  Lease  and  Release  conveyed  certain  Lands  to  Trustees  in  Fee,  to  the  Use 
of  the  Trustees  and  their  Heirs  duii^  the  Life  of  William  Booker,  Sen.  Benuinder 
to  WiUiam  Hooker  the  Younger  for  Cfe,  Remainder  to  his  first  and  every  other  Son 
in  Tail  Male,  Remainder  to  nis  Daughters  in  Tail,  Remainder  to  the  right  Heirs  of 
WiUiam  Hodcer,  Sen.  Upon  the  Death  of  William  Hooker  the  Elder,  William  Booker 
the  Younger  enters,  and  marries  the  Flainti£,  but  died  without  Issue ;  the  Question 
was,  whether  his  Widow  the  PlaintiS  was  intitled  to  Dower  ?  The  Contingent  Re- 
mainders were  arising,  and  both  the  Elstate  for  Life  and  Remainder  in  Fee  vested  in 
him  at  the  Time  of  his  Death. 

B.  Serjeant  for  the  Plaintifi :  Upon  the  Death  of  W.  B.  Sen.  the  Fee-simple 
descended  to  W.  the  Younger  his  Son  and  Heir,  but  whether  the  Fee  comes  to  him 
by  Descent,  or  by  way  of  Remainder,  is  not  material ;  for  both  Estates  being  vested 
and  united  in  him.  at  the  same  Time,  was  a  Mergor  of  the  Estate  for  Life,  and  he  died 
Bused  of  the  Fee^imple.  Admitted  that  where  an  Estate  for  Life,  with  Remainder 
in  Fee,  are  limited  by  one  and  the  same  Conveyance,  and  both  consolidated,  yet  they 
may  open  a^ain  to  let  in  Contingent  Remainders,  as  in  Lewis  Bowleses  Case,  11  Rep. 
80.  But  this  Matter  is  out  of  the  Deed,  for  the  Fee  did  not  come  to  WiUiam  Booker 
the  Younger  intirely  by  the  Deed,  but  by  the  Death  of  William  the  Elder,  he  happen- 
ing to  be  nis  Heir.  The  Limitation  to  the  first  and  every  other  Son  of  William  the 
Younger  was  a  Remainder  in  Contingency,  and  he  having  no  Issue  at  the  Death  of 
WiUiam  the  Elder,  that  Contingency  was  destroyed,  and  could  never  v^t  afterwards, 
but  he  became  seised  of  an  absolute  Estate  in  Fee ;  but  admitting  the  Contingency 
to  subsist,  yet  as  it  never  came  in  esse  during  the  Life  of  WiUiam  the  Younger,  he 
died  seised  in  Fee,  and  so  his  Feme  became  intitled  to  Dower.  Estates  in  Dower  ore 
much  favoured  in  Law,  and  a  Feme  shall  be  indowed  of  a  base  Fee,  as  in  Seymour*s 
Case,  10  Rep.  95.  So  if  a  Disaeuor  die  seised,  his  Widow  shall  have  Dower  so  long 
as  the  Disseisin  continues.  But  he  insisted  upon  the  first  Point,  that  the  Fee  coming 
to  WiUiam  the  Younger  by  the  [192]  Death  of  William  Booker,  the  Elder,  the  Con- 
tingent Remainders  were  destroyed,  and  relied  upon  the  Case  of  Kent  veraus  Barpod, 
I  Vent.  306  ;  T.  Jones,  76,  S.  C. ;  3  Keb.  380.  The  Father  Tenant  for  Life,  Remainder 
to  the  Son  for  Life,  Remainder  to  the  first  Son  of  that  Son  (who  was  not  bom),  Re- 
mainder to  the  Heirs  of  the  Body  of  the  Father ;  the  Father  died  before  the  first  Son 
was  bom ;  and  held  the  Descent  of  the  Intail  to  the  Son  had  destroyed  the  Contingent 
Remainders. 

F.  earn.  The  Question  is,  whether  WiUiam  Booker  the  Younger  was  seised  of  such 
an  absolute  Estate  at  all  Events  as  will  intitle  the  Feme  to  Dower  ?  Here  is  no  Estate 
hmited  to  WiUiam  Hooker,  Sen.  but  the  Remainder  is  to  his  Heirs,  so  that  when  his 
Heir  takes,  he  must  take  by  way  of  Purchase.  WUliam  the  Younger  does  not  claim 
the  Fee  by  Descent,  but  by  Virtue  of  the  Conveyance ;  luid  if  it  should  be  look'd  upon 
SB  a  Merger,  it  is  defeating  the  Intent  of  the  Donor ;  and  this  Distinction  is  made 
in  Wiscot's  Case,  2  Rep.  61.  When  an  Estate  for  Life,  and  the  Fee-simple  is  hmited 
by  the  same  Conveyance,  both  Estates  may  stand  together ;  but  when  the  Fee  descends, 
or  comee  by  Purchase,  in  either  of  these  Cases  the  Estate  for  Life  is  merged,  This 
may  be  compared  to  the  Case  of  Plunket  and  Bolmes,  Raym.  28,  which  was  a  Devise 
to  Thomas  for  Life,  with  a  Remainder  to  him  in  Fee  upon  a  Contingency,  which  Uke- 
wise  descended  to  him  by  the  Death  of  the  Devisor ;  and  yet  it  was  said,  that  this  should 
not  confound  the  Estate  for  Life ;  which  shews  clearly,  that  altho'  the  Estates  are  in 
some  sort  consolidated  until  the  Contingency  happen,  yet  they  are  not  consolidated 
to  all  Manner  of  Purposes,  and  therefore  tfaie  Feme  not  intitled  to  Dower.  This  is 
to  be  oonsidered  as  two  distinct  Estates  vested  in  WiUiam  Ho^r  at  the  same  Time  j 
for  if  a  Son  be  bom  during  his  Life,  or  after  his  Death,  the  Feme  could  not  have  Dower. 
If  such  a  Constmction,  as  is  contended  for,  should  prevail,  it  would  introduce  great 
Confusion  ;  for  supptffle  the  Husband  dies,  and  his  Wife  brings  a  Writ  of  Dower  and 
recovers,  afterwards  a  Son  is  born,  her  Estate  in  Dower  must  be  defeated.  The  Case 
of  Boothby  versus  Vernon,  Fasch.  1 1  Geo.  1 ,  is  in  Point,  and  notwithstanding  the  Feme 
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was  seised  in  Fee  all  the  Time  of  her  Mfuriage,  yet  because  there  was  an  intermediate 
Estate  whidi  took  Effect  during  lier  Life,  it  was  held,  the  Husbtmd  was  not  intitled 
as  Tenant  hy  the  Curtesy.  1  HoIL  Abr.  676.  F.  1.  B.  seised  in  Fee  of  a  defeazable 
£^te,  takes  Feme  and  dies,  afterwards  the  Estate  is  defeated,  his  Wife  shdl  not  be 

endowed.  So  1  BoU.  Abr.  677  b.  Lessee  for  Life,  Eeversion  to  the  Husband  in  Fee, 
Lessee  lets  the  Land  to  Q  93]  the  Husband  for  Life  of  the  Husband,  afterwards  the  Hus- 
band di^,  then  the  Lessee  dies  ;  the  Feme  shall  not  be  endowed,  because  there  was  a 
Possibility  of  Beversion  during  the  Coverture  as  to  the  Freehold ;  so  in  the  present 
Case  there  is  a  Possibility  that  the  Contingency  may  happen  during  the  particular 
Estate,  and  therefore  the  Feme  shall  not  be  endowed.  1  Inst.  40.  The  Wife  shall 
not  be  endowed  but  where  the  Issue  by  Possibility  might  inherit ;  but  here  the  Issue 
could  not  inherit,  but  must  take  by  Purchase  ;  Ergo  the  Feme  shall  not  be  endowed. 

H.  C.  J.  The  Question  depends  upon  two  Points,  whether  by  the  Death  of  W.  H. 
the  Elder,  W.  the  Younger  Having  then  no  Son,  the  Contingent  Remainder  was  not 
destroyed ;  so  that  WUliam  the  lounger  was  seised  in  Fee  at  all  Events.  And  in  the 
next  Place  suppose  the  Contingencies  to  Bubsist,  whethra:  the  Possibility  that  they 
might  happen  (but  in  Effect  never  did  so),  will  defeat  the  Wife  of  her  Dower.  As  to 
the  first,  it  seems  to  me  that  the  Contingencies  are  destroy'd  ;  where  indeed  an  Estate 
is  limited  to  A.  for  Life,  Remainder  to  his  first  and  every  other  Son,  t&c.  Remainder 
to  A.  in  Fee  ;  in  that  Case  the  Estate  is  to  some  Purposes  consolidated,  but  not  so  as  to 
destroy  the  Contingent  Remainders,  for  A.  claims  both  Estates  by  the  same  Conveyance. 
But  there  is  no  Case  where  the  Fee  comes  prior  to  the  Conveyance,  that  the  Conting- 
encies are  not  destroyed,  as  in  the  Case  of  Kent  versus  MarvooL.  So  in  2  Saunders, 
380,  Purefoy  versus  Rogers ;  2  Lev.  39,  S.  C.  Feme  Tenant  for  Life,  Remainder  to  her 
first  Son,  she  takes  a  Husband,  and  before  the  Birth  of  the  Son,  he  in  Remainder  in  Fee 
•  conveys  the  Inheritance  to  Baron  and  Feme,  then  she  has  a  Son  and  dies ;  tHao  Son 
caimot  take ;  for  not  being  in  esse  when  the  particular  Estate  was  destroyed,  the 
Contingency  can  never  arise  afterwards.  This  is  a  middle  Case,  for  the  Fee  neither 
came  by  Descent,  nor  yet  intirely  by  Purchase ;  for  tho'  W.  H.  the  Yoimger  claims 
the  Fee  by  Virtue  of  the  Deed,  yet  it  is  by  Matter  meerly  intrinsical,  he  happening  to 
be  Heir  to  W.  H.  the  Elder,  and  so  falls  with  the  Reason  of  Wiscot's  Case,  and  the  other 
Cases  which  have  been  cited  in  Support  of  this  Matter.  But  suppose  the  Estate  for 
Life  not  to  be  absolutely  merged,  but  that  there  still  remained  an  Hiatus  to  let  in  the 
Contingencies,  as  in  Levds  Bowles's  Case,  it  is  to  be  considered  whether  this  PossibiUty 
will  hinder  the  Wife's  Title  of  Dower  when  the  Contingency  never  happens.  What 
do  the  Books  say  1  that  the  Estates  are  consohdated,  and  that  the  Husluind  and  Wife 
in  such  Case  are  Tenants  in  Special  Tail.  CordcUe's  Case  in  Cro.  Eliz.  316,  is  the  only 
Case  which  contradicts  these  Resolutaona :  And  in  [194]  the  Case  of  Purefoy  versus 
Sogers,  this  Case  was  denied  by  Bdt  to  be  Law ;  and  H.  C.  J.  said  he  had  seen  a 
Manuscript  Note  of  that  Case,  and  there  it  was  said,  that  Bridgman,  C.  J.,  denied 
Cordale's  Case  likewise.  3  Lev.  437,  Duncomhe  versus  Duncombe,  in  that  Case  a  Qucere 
is  added  by  the  Reporter,  but  it  seems  to  be  good  Law,  because  there  was  an  inter- 
mediate Estate  limited  to  J.  S.,  which  hinders  the  Estates  from  joining  1  There  is 
another  Case  to  this  Purpose,  15  Ed.  3,  4  cfe  5.  And  so  conclude  upon  the  whole, 
that  W.  H.  the  Elder  dying  before  the  Birth  of  a  Son,  the  Contingency  was  destroyed ; 
and  in  the  next  Place,  if  the  Contingency  was  not  destroyed,  yet  it  never  happening, 
the  Feme  was  intitled  to  Dower.  The  Case  of  Boothby  versus  Vernon  does  not  in  the 
least  impeach  this  Resolution ;  for  in  that  Case  Anne  was  only  Tenant  for  Life,  no 
Estate  01  Inheritance  in  her  either  absolute  or  liable  to  be  devested. 
P.  P.  and  L,  Justices,  of  the  same  Opinion. 

157.— Kent  ver.  Kent  &  al'.   HU.  7  Geo.  II.  [1734].   B.  R. 

Dower.    Error  brought  by  the  Surviving  Tenant,  and  the  Heir  of  the  other  Tenant, 
whether  Costs  on  Affirmance  ought  to  be  given  against  the  Surviving  Tenant  only. 

In  Dower,  uvde  nihil  habet,  in  Ireland,  the  Plaintiff  had  Judgment  to  recover  a 
third  Part  of  the  Land,  dc,  and  Damages,  to  the  Time  of  Judgment.  May,  one  of  the 
Defendants,  dies,  and  his  Heir  and  the  Surviving  Tenant  brought  Error  in  B.  R  there, 
where  Judgment  was  affirmed,  and  Costs  and  Damages  for  the  mean  Seisin  given  against 
Kent  only,  whereupon  Kent  and  May's  Heir  brought  Error  in  tliis  Court ;  uul  the 
(Question  was,  whetner  the  Judgment  for  Costs  against  KeiU  only  was  not  erroneous. 
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C.  Serjeant,  for  the  Plaintiff  in  Error  argued,  that  Damages  to  be  recovered  in 
Dower,  by  the  Statute  of  Merton,  are  not  a  Tempore  Mortis  until  livery  of  Seisin,  but 
from  the  Time  of  Purchasing  the  Writ  usque  diem  Judicii,  1  Roll.  Abr.  760,  B. ;  Garth. 
1 33.  But  this  Statute  does  not  extend  to  Ireland.  1  Sid.  357.  The  Judgment  there- 
fore in  the  present  Cose  must  be  founded  upon  IGSn  Car.  2,  c.  8, 1,  3.  And  the  express 
Words  of  this  Act  of  Parliament  are,  "  That  the  PlaintifE  or  Plaintiffs  in  Error  shall  pay 
"  such  Costs  and  Damages  as  shall  be  awarded  upon  Affirmance  of  Judgment  "  ;  and 
in  this  Case  there  being  two  Plaintifis  in  Error,  it  is  not  in  the  Power  of  the  Court  to 
give  Judgment  against  one  only ;  for  they  are  to  be  considered  in  Nature  of  Wrong- 
doers, as  in  Trespass  against  two  the  Court  cannot  separate  and  give  Costs  and  Damages 
against  one  only. 

[196]  ' :  "I^be  Question  is,  whether  the  Penon,  for  whose  Favour  and  Benefit  the 
Judgmmt  is,  can  bring  Error  %  6  Rep.  39  b. 

C.  Serj.  Where  the  Error  is  by  Default  of  the  Court,  altho'  it  be  for  the  Advantage 
of  the  Party,  yet  the  Party  who  has  Benefit  by  it  may  assign  it  for  Error ;  and  to  this 
Purpose  cited  Yelv.  107,  Heines  veTBUB  Guy.  1  Boll.  Abr.  759 ;  8  Bep.  59.  Beecher's 
Case,  4  Leon.  61. 

E.  Serjeant  earn.  The  Case  cited  out  of  Siderfin  cannot  be  Law,  for  this  Act  of 
Parhament  was  previous  to  the  famous  Law  called  Poining's  Law,  which  was  10  H.  7. 
But  whether  Damages  are  given  by  this  Act  of  Parliament,  or  by  1 6  &  1 7  Car.  2,  is  not 
material,  for  the  single  Question  is,  whether  Damages  and  Costs  against  Kent  only, 
the  surviving  Tenant,  makes  this  Judgment  erroneous  1  And  as  to  this  Point  he  said, 
the  Damages  did  survive,  and  are  to  be  taJcen  against  Kent  only,  not  by  Reason  of  Sur- 
vivorship, but  because  the  Heir  is  not  chargeable  with  Damages  recovered  against  hia 
Ancestor.  Cio.  Elus.  668.  If  tiiere  be  a  Recovery  in  a  real  Action  of  the  Land  and 
Damages,  the  Tenant  against  whom  the  Recovery  is  had  dies,  and  the  Heir  who  ought 
to  have  the  Writ  of  Error  in  respect  of  the  Lands  will  Release  ail  Writs  of  Error,  yet  the 
Executor  may  sue  a  Writ  of  Error  to  avoid  the  Judgment  for  Damages,  for  the  Heir 
was  not  chargeable  in  Damages,  but  the  Executor.  In  Actions  where  no  Damages 
and  Costs  are  recoverable,  no  Damages  to  be  paid  pro  dUatione  as  in  a  Writ  of  Formedon. 
So  Executors  pay  no  Costs  or  Damages,  pro  dUatione.  1  Vent,  166  ;  1  Mod.  7  ;  1 
Ventr.  88  ;  3  Lev.  375.  Gale  versus  Till,  Carth.  135.  The  Statute  16  &  17  Car.  2, 
was  made  only  to  secure  Costs  for  Delay  of  Execution  in  such  Sinner  as  they  were 
before  secured  by  3  Jac.  1,  c.  8,  in  Personal  Actions  ;  but  Damages  are  given  in  Satis- 
faction of  an  Injury  which  are  in  Nature  of  a  Trespass,  and  die  with  the  Person,  where 
the  Person  dies  before  Judgment  was  perfected.  3  Jjev.  275.  In  this  Case  Damages 
for  the  mean  Sdsin  are  given  to  the  Time  of  the  Original  Judgment,  which  was  in  uie 
Life  of  the  Ancestor,  and  the  Heir  is  not  answerable  for  Damages  had  against  the 
Ancestor.  The  Judgment  therefore  against  Kent  for  Damages  for  the  mean  Seisin 
and  Costs  for  Delay  in  the  Writ  of  Error,  is  a  good  Judgment ;  but  if  the  Court  is  of 
Opinion  that  the  Judgment  is  erroneous,  he  prayed  the  Court  would  give  such  Judg- 
ment as  the  Court  in  Ireland  ought  to  have  given.  Cro.  Car.  411,  442.  This  will 
alter  our  Security,  and  whereas  now  we  have  Remedy  against  one  only,  we  shall  in 
that  Case  have  it  against  two.    1  Salk.  401. 

[196]^*  Serj.  in  Reply  :  Damages  are  given  for  a  new  Wrong  occasioned  by  the  bring- 
ing of  the  Writ  of  Error,  and  delaying  the  Plaintiff  of  his  Execution,  and  therefore  all 
Parties  concerned  in  the  Wrong  ought  to  be  equally  included  in  the  Judgment.  As 
to  this  Court's  giving  such  Judgment  as  the  Court  in  Irdand  ought  to  have  given, 
the  Statute  is, "  Tliat  Judgment  must  be  given  by  the  Court  whit^  awards  Execution  "  : 
and  this  Court  cannot  award  Execution  for  Lands  in  Ireland  :  but  upon  Affirmance  of 
Judgment  this  Court  writes  to  the  Court  in  Jrdand,  and  thernuTKin  Execution  is 
awarded. 

H.  C.  J.  We  will  consider  of  it  whether  the  Judgment  is  to  be  reversed,  and  if  a  new 
Judgment  is  to  be  given,  in  what  Manner  it  must  be  done.  Vide  ^  Rep,  13  6,  in  Her- 
bert's Case.  If  Judgment  be  against  two  Disseisors  in  Assise  for  Land  and  Damages, 
and  one  Disseisor  dies.  Execution  shall  not  be  awarded  against  the  surviving  Disseisor 
only,  but  as  well  the  Heir  as  the  Surviving  Disseisor  shall  be  equally  chared,  but  in 
Actions  Personal  it  is  otherwise.  Vide  3  Lev.  55,  Graves  versus  Morley.  The  Jury 
findiiu;  Part  only  is  naught,  and  not  cured  bv  Verdict ;  and  vide  the  Difference  where 
the  Whole  is  put  in  Issue,  and  where  Part  only  ;  for  in  the  last  Case  it  is  a  Discontinu- 
ance, which  is  aided  by  Verdict.    3  Lev.  .19.  40. 
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158.— The  Kino  against  Reeves.  Sil.  7  Geo.  11.  [1734].  B.  R. 
Prohibition  on  a  libel  £cir  Tithes. 

Libel  in  the  Spiritual  Court  for  Tithes.  The  Plaintiff  intitles  himself,  as  Vicar, 
to  all  Tithes  arising  within  the  Vill,  except  Tithes  of  Com  growing  upon  particular 
Lands,  said  to  be  due  to  him  eitkeT  by  Endotoment,  Custom  or  Pres&ri^ion  :  As  to  Part 
the  Defendant  pleads  Payment  of  an  Annual  Easter  Offering  of  a  Hen  of  the  Value 
of  6c{.  and  \d.  for  Agistment  of  all  unprofitable  Cattle.  After  Sentence  in  the  Spiritual 
Court,  the  Defendant  comes  and  moves  for  a  Prohibition,  suggeiting^  that  Tithes  of 
unprofitable  Ceiltle  vxre  due  to  the  Sector  or  ImproprieUor,  and  not  to  ate  Vicar,  Curate 
or  Sequestrator. 

L,  Doctor  of  Laws :  There  is  a  material  Difference  between  the  Suggestbn  and 
the  PleadmgB  below,  1  Vent.  335.  Prohibition  was  prayed  to  a  Suit  for  Tithes,  upon 
a  Suggestion  that  the  Lands  out  of  which  they  were  demanded  lay  out  of  the  Parish, 
and  the  Bounds  of  the  Parish  are  triable  at  Common  Law  ;  but  the  Court  denied  the 
Prohibi-[197]-tion,  because  it  did  not  appear  that  a  Plea  thereof  had  been  offered  in  the 
Ecclesiastical  Court. 

The  Defendant  likewise  suggests,  that  the  Plaintiff  vniilles  himself  by  Custom,  and 
that  all  Customs  are  triable  at  Common  Law  only ;  but  Custom  is  only  mentioned 
incidently,  and  the  Plaintiff  rests  himself  intirely  upon  the  Endowment ;  and  when  the 
Foundation  of  the  Suit  is  Spiritual,  and  Temporal  Matter  comes  incidently  in  Question^ 
the  Ecclesiastical  Court  shall  tiy  the  Temporal  Matter^  but  shall  try  Has  Courts  of  Cany- 
mon  Law  toould.   2  Salk.  547,  Shotter  versus  Friend.   3  Lev.  72,  Bonsevvernu  Lee. 

If  die  bare  Mention  of  a  Custom  be  Bmson  sufficient  to  grant  a  Prohibition,  the 
Jurisdiction  of  the  Spiritual  Court  will  be  absolutely  overturned ;  for  whererer  the 
Libel  is  for  Tithes,  there  is  no  Case  but  the  Word  Custom  is  mentioned. 

Offerings  are  due  by  Custom  only,  and  yet  there  is  no  Question  but  the  Spiritual 
Court  has  a  Jurisdiction  in  that  Case,  and  so  lis  the  Statute  27  H.  8,  c.  20,  s.\,dt  cir- 
cumspecte  agatis  ;  32  /f.  8,  c.  7  ;  2  Edw.  6,  13.  Personal  Tithes  to  be  paid  in  such 
Manner  and  Form,  aa  have  been  of  Right  yielded  and  paid  within  forty  Years  next 
before  the  making  this  Act,  or  of  Bight  or  by  Custom  ought  to  have  been  paid ;  here 
is  a  Custom  to  be  tried,  and  yet  there  is  no  Question  but  a  Suit  in  the  Spiritual  Court 
will  He  upon  this  Statute. 

This  18  after  Sentence,  and  in  that  Case  the  Court  always  Judges  favourably  of 
the  Proceedings  in  the  Spiritual  Court ;  if  the  Defendant  has  Reason  to  object  to  the 
Jurisdiction,  He  ought  to  have  applied  to  this  Court  before  Sentence.  1  Cro.  595  ; 
2  Keb.  612  ;  Noy,  70. 

In  all  Cases  where  this  Court  prohibits  upon  Sentence,  it  is  where  the  Defect 
of  Jurisdiction  appears  upon  the  Face  of  the  Libel,  and  not  by  Reason  of  Matter  sug- 
gOTted  dehors  the  Libel;  and  so  it  was  ruled  in  1723,  Wright  versus  Allen,  upon 
Motion  for  Prohibition  to  the  Admiralty. 

B.  Sen.  on  the  same  Side  :  To  induce  the  Court  to  grant  a  Prohibition,  it  is  suggested, 
that  Agistment  of  all  unprofitable  Cattle  have  Time  immemorial  been  paid  to  the 
Rector  of  Bishop  Wilson,  and  not  to  the  Vicar,  Curate  or  Sequestrator. 

Taking  therefore  this  Matter  upon  their  own  Suggestion,  there  is  no  Reason  to  grant 
a  Prohibition,  for  notwithstanding  the  Right  in  t^  Case  is  in  Question,  yet  where  it 
is  a  Right  between  Spiritual  Persons  only,  a  Prohibition  shall  not  be  granted.  13  Rep. 
de  modo  dedmandi.    2  Roll.  Abr.  310,  Z.  1  ;  311,  pi.  6. 

[198]  Cur^ :  The  Reason  of  those  Cases  is  where  the  Suit  depending  is  between 
Ecclesiastical  Persons,  but  in  this  Case  the  Rector  is  no  Party,  but  the  Parishioners. 

B.  Where  Right  is  between  Spiritual  Persons  only,  whether  the  Person  is  a  Party, 
or  not,  is  not  material.  2  Roll.  Abr.  310,  pi.  6 ;  God.  149 ;  2  Bute.  167,  Drayton 
versus  CotterUl. 

In  the  Prohibition  it  is  suggested,  that  the  Tithes  belong  to  the  Rector,  and  not  to 
the  Vicar ;  as  to  the  Jurisdiction  therefore  there  is  no  Defect,  but  the  Suggestion  is 
pro  defectu  Triationis.    1  Leon.  59. 

The  Reason  of  granting  Prohibitions  where  a  Custom  is  pleaded,  or  the  Suit  is  for  a 
Duty  arisingby  Custom,  is,  because  in  the  Spiritual  Court  tnirty  or  forty  Years  Usage 
is  sufficient  Evidence  of  a  Custom  or  Prescription ;  which  beii^  contrary  to  the  Rule 
of  Common  Law,  that  no  Custom  or  Frescnptton  can  arise  within  Time  of  Memory, 
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therefore  the  Common  Law  prohibits  the  Eccleaafllical  Courts,  where  l^e  Question 
arises  upon  a  Custom.  2  Bon.  157.  But  here  the  Suit  is  grounded  upon  the  Endow- 
ment, whether  by  Endowment  the  Vicar  is  intitled ;  and  the  Custom  only  falk  in  as 
incident  to  the  Quanium,  how  much  is  in  Reality  due  for  Tithes,  and  not  whether  Tithes 
generally  is  due  by  Custom. 

Here  is  therefore  in  Nature  of  a  common  Libel  for  Tithes,  in  which  Case  no  Pro- 
hibition goes,  tho'  the  Plaintiff's  Eight  to  Tithes  ia  denied.  2  Keb.  439  ;  1  Vent.  3, 
Bishop  of  Lincoln  versus  Smith.  Libel  for  a  Pension,  to  which  the  Plaintiff  intitled 
himself  by  Prescription ;  and  on  Motion  for  a  Prohibition,  it  was  held  by  Kelynge 
and  Twisdm^  that  Pensions,  tho'  they  are  by  Prescription,  may  be  sued  for  in  the 
Spiritual  Court,  for  having  Conuxance  of  the  Principal,  that  shall  draw  in  the  Accessary, 
contrary  to  my  Lord  Cofce  s  Opinion  in  2  Inst.  491. 

'  IThis  being  after  Sentence,  the  Defendant  comes  too  late ;  here  is  no  want  of  Juris- 
diction appearing  upon  the  Face  of  die  Libel,  and  the  Distinction  that  runs  in  these 
Cases,  is  whwe  the  Objection  to  the  Proceedings  of  the  Ecclesiastical  Judges  is  not 
vro  defectu  JurisdictioniSy  but  Triationis  and  so  is  1  Show.  158,  Shatter  versus 
FrioTid.  Where  there  is  want  of  Jurisdiction,  Prohibition  goes  after  Sentence,  other- 
wise where  the  Sugg^tion  goes  to  the  Trial  only. 

F.  econ.  Where  the  Determination  of  the  Spiritual  Court  extends  to  the  Property 
of  a  Layman  upon  Matter  not  cognisable  in  that  Court,  it  is  not  too  late  to  come  for  a 
Prohibition  altho'  after  Sentence. 

Offerings  are  not  due  of  common  Right,  but  by  Custom  Time  immemorial,  and 
therefore  not  cognizable  in  the  Spiritua  Court,  because  it  is  admitted,  that  Evidence  of 
a  [199]  Custom  for  thirty  or  forty  Years  is  a  good  Foundation  to  establish  a  Custom 
in  that  Court ;  and  this  is  the  Reason  of  gnmting  Prohibitions  when  a  Custom  cornea 
in  Question,  that  it  may  be  tried  whether  this  is  such  a  Custom  as  is  warranted  by  the 
Common  Law. 

In  all  Cases  where  there  is  want  of  Jurisdiction  either  in  Bight  or  Point  of  Trial,  a 
Prohibition  goes  ;  but  this  does  not  conclude  the  Jurisdiction  of  the  Spiritual  Court, 
for  if  the  Jury  find  in  Favour  of  the  Crown,  a  Consultation  will  be  granted. 

The  Plaintifi  intitles  himself  to  Tithes  either  by  Endowment,  Custom  or  Prescrip- 
tion, which  is  too  general,  for  it  is  not  so  much  as  suggested  when  this  Endowment 
commenced,  nor  does  it  appear  to  be  by  Grant  from  the  Rector,  or  with  the  Concur- 
rence of  the  Ordinary,  which  is  necessary  to  the  Establishment  of  all  Endowments, 
and  if  thf^  go  upon  the  Endowment  in  Fact,  without  relying  upon  the  Custom  or 
Prescription,  they  must  shew  it  such  an  Endowment,  as  has  ul  tne  Qualifications  of 
an  Kndowment ;  all  that  is  suggested  in  this  Case  is,  that  Ni€h.  de  Boss,  Prebendary 
of  Bi^<n>  Wilson,  granted,  dtc.  If  the  Plaintiff  cannot  intitle  himself  by  Endowment, 
it  must  be  by  Prescription,  which  is  triable  at  Common  Law,  and  there  onl;^.  2  Salk. 
548.  If  therefore  it  appears,  that  the  Facts  suggested  in  the  Libel  are  cc^izable  only 
at  Law,  Prohibition  in  all  Cases  goes  after  Sentence,  except  where  the  Fact  tried  in 
the  Spiritual  Court  did  not  arise  within  the  Diocese.  It  is  said  that  this  ia  a  Question 
of  Right  between  Ecclesiastical  Persons  only,  but  the  Fact  is  otherwise.  It  is  a  Suit 
for  Tithes  between  the  Vicar  and  the  Parishioners,  and  it  may  prove  inconvenient  to 
carry  this  Rule  too  far,  for  there  is  no  Reason  why  Ecclesiastical  Persons  should  be 
excluded  from  trying  their  Right  at  Common  Law ;  and  he  said  the  Case  of  Smith  in 
1  Vent,  had  been  denied  over  and  over  again.  There  were  several  other  Cases  cited  to 
shew  that  a  Prohibition  would  lie.  Carth.  97,  Broad  versus  Piper.  Prohibition  after 
Sentence  for  a  Mortuary.  Carth.  33,  Vanacn  versus  Spleen.  Libel  against  the 
Defendant  for  not  repairing  Part  of  the  Church  Wall,  which  by  Custom  he  was  bound 
to  do.  A  Prohibition  was  granted  after  Sentence,  because  a  Custom  is  not  triable 
in  that  Court.  1  Salk.  334.  If  the  Custom  is  not  denied,  the  Spiritual  Court  shall 
proceed,  for  there  is  no  other  Remedy ;  but  if  the  Custom  be  denied,  a  Prohibition 
shall  go,  Non  propter  defectum  Jurisdictionis  sed  Triationis.  3  Keb,  523,  527 ;  2 
Lutw.  1059,  Thompson  versus  Davenport.  Customs  triable  at  Common  Law  only. 
Moore,  457,  Blinco  versus  Marson,  A  Vicar  libelled  against  the  Parson  for  Tithes  of 
Glebe,  the  Parson  [200]  brought  a '  Prohibition,  and  held  maintainable;  and 'if  a 
Special  Custom  be  after  Endowment  of 'a^  Vicarage,  it  is  issuable.  2  Roll.  Abr.^335, 
pi.  3,  S.  C.  ;  Litt.  Rep.  263. 

H.  C.  J.  Where  there  is  want  of  Jurisdiction,  Prohibition  goes  after  Sentence ; 
where  indeed  a  Person  is  cited  out  of  his  Diocese,  and  pleads  to  the  Libel,  no  Pro- 
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hibition  goee,  because  there  is  no  want  of  Jurisdiction  ;  but  a  particular  PriTilf^e  by 
the  Statute,  and  the  Defeiid&nt  waives  that,  and  answers  to  the  Citation,  he  is  by  that 
Means  concluded  from  taking  Advantage  of  the  Statute  afterwards. 

Offerings  are  due  by  Custom  only,  and  when  that  comes  in  Question,  a  Frohibitbn 
must  go  :  Suppose  the  Case  of  a  Modus  pleaded  in  the  Spiritual  Court,  and  denied. 
Prohibitions  are  always  granted. 

This  is  a  Libel  for  Tithes  of  unprofitable  Cattle,  and  the  Plaintiff  intitles  himself 
either  by  Endowment,  Custom  or  Prescription.  The  Court  below  has  given  Sentence 
for  the  PJaintii! ;  sed  non  constat,  whether  that  Judgment  was  founded  upon  the 
Endowment,  Custom  or  Prescription. 

If  there  had  been  a  particular  Endowment  alledged,  and  Judgment  upon  that,  if  it 
afterwards  appears  to  this  Court,  that  the  Plaintiff  had  no  Right  to  recover.  Prohibition 
goes,  tho'  after  Sratence. 

This  Case  indeed  is  not  so  strong ;  for  here  is  no  particular  Endowment  alledged,  and 
therelore  must  be  intended  to  be  ^ven  in  Evidence ;  but  the  Objection  that  I  have  is, 
that  it  does  not  appear  upon  what  Fart  of  the  libel  the  Judgment  is  founded  ;  whether 
upon  the  Endowment,  Custom  or  Prescription  separately,  or  upon  all  of  them  put 
together  ;  and  if  such  a  general  Way  of  Proceeding  should  be  allowed,  it  would  in  a 
Manner  defeat  the  Jurisdiction  of  the  Common  Law,  as  to  Oblations,  by  suggesting 
generally  an  Endowment  coupled  with  a  Custom  or  Prescription ;  for  if  we  should 
intend  the  Judgment  to  go  singly  upon  the  Endowment  (because  that  Word  happens 
to  be  mentioned  in  the  Libel),^it  must  establish  at  all  Events  the  Jurisdiction  of  the 
Spiritual  Courts,  with  respect  to  Oblations  ;  and  perhaps  at  the  same  Time  th^re  was 
not  one  Syllable  given  in  Evidence  to  support  the  Endowment,  but  the  Sentence 
was  intirely  founded  upon  the  Custom  or  Prescription,  which  are  triable  at  the  Common 
Law  only. 

L.  J.  It  does  not  appear  certainly,  that  there  is  want  of  Jurisdiction  ;  for  whether 
the  Sentence  is  foun^d  upon  the  Endowment  or  Custom  does  not  appear  upon  the 
Face  of  the  Proceedings  ;  so  doubted  whether  a  Prohibition  should  go  as  to  that  Fart. 

[201]  But  as  to  the  Oblations,  it  is  clear  the  Spiritual  Court  can  have  no  Jurisdiction, 
for  that  is  due  only  by  Custom  ;  indeed  after  the  Custom  is  once  established  at  Gommon 
Law,  the  Spiritual  Court  may  proceed,  which  is  all  that  is  provided  by  the  Statute  de 
circumspecle  agatis. 

P.  and  P.  Justices,  to  the  same  Effect :  Prohibition  was  granted  to  declare  upon  by 
Consent  of  the  whole  Court 


Thomas  EntweizU  seised  in  Fee  devises  to  his  eldest  Son  A.  in  Tail,  Remainder 
to  his  second  Son  T.  in  Tail,  Remainder  to  his  third  Son  E.  in  Tail,  Remainder  to  hia 
own  right  Heirs.  The  Defendant  pleads  that  Thomas,  the  Brother  and  Heir  of  A. 
made  a  Feoffment  with  Warranty,  and  that  thereupon  the  Defendant  entred. 

The  Plaintiff  replies,  that  at  the  Time  of  the  Feoffment  there  was  a  Lessee  for  Years 
in  Possession  ;  and  to  this  the  Defendant  demurred.  Judgment  in  the  Common  Pleas, 
quod  bona  d  suffkiens  JRfplicatio  existit. 

W.  Serjeant  argued  for  the  PlaintifTs  in  Error,  That  the  Plea  waa  ill,  for  that  it  does 
not  appear  that  A.  waa  dead  at  the  Time  of  the  Feoffment  by  Thomas,  nor  is  Seisin 
alledged  in  Thomas  at  the  Time  of  the  Feoffment.  Bro.  Abr.  Tit.  Fonnedon,  4  :  Bar,  4  ; 
PleadifUf,  5  ;  1  Inst.  303  a ;  Bast.  Entr.  361.  But  if  Thomas  was  seised,  yet  if  Seisin 
was  not  by  Virtue  of  the  Will,  it  will  not  avail.  1  Roll.  Abr,  634 ;  10  Rep.  97  ;  Brook's 
Abr.  Tit  FormedoJi,  16. 

Collateral  Warranty,  which  commences  by  Disseisin,  no  Bar.  2  Salk.  686  ;  8  Rep. 
53  ;  1  Inst  352  6 ;  Cro.  Car.  391.  It  is  said  tho'  Seisin  in  Thomas  he  not  expresly 
averred,  yet  it  sufficiently  appears  from  the  Pleading,  that  Thomas  was  seised.  Thomas 
is  called  Brother  and  Heir,  and  this  is  said  to  be  sufficient,  for  Twmo  est  hceres  viventia  ; 
but  this  is  only  a  Consequence,  and  does  not  appear  upon  the  Plea ;  the  Estate-Tail 
might  have  been  discontinued  at  the  Time  of  the  Feoffment,  and  therefore  tho'  Thomas 
was  Heir  at  the  Time,  yet  he  might  not  have  Seisin  :  but  the  Alledging  Thomas  to 
be  Brother  and  Heir  is  quite  immaterial,  for  he  does  not  claim  as        to  A.  but  per 
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formam  J)<mi ;  therefore  H^,  or  not  Heir,  is  totally  immaterial.  Coke,  Sect.  73 ; 
2  Inst.  241. 

[202}  ^on.  Not  necesBfuy,  in  Formedon  to  alledge  Seisin  the'  it  may  be  in 

Afluse.  Brooke's  Abr.  Tit.  Titles,  59.  Admitted  that  it  was  usual  in  Fleading[Fonn0f2ofu 
to  alledge  Seisin,  and  that  most  of  the  Precedents  are  so ;  but  the  Question  is,  whether 
this  is  absolutely  necessary,  so  that  the  Want  of  it  makes  Error  )  said  what  was 
alledged  in  Pleading  was  Tantamount  to  an  Averment  of  Seisin  ;  for  it  is  said,  that 
Thomcts  infeoffed  B.  by  virtue  whereof  B.  was  seised  in  Fee,  and  an  Averment  of  a 
Feoffment,  and  that  thereupon  the  Feoffee  became  seised,  impUes  Seisin  in  the  FeofEer. 
1  Inst.  303;  18"  Ed.  4,  29,  pi.  27.  Upon  Non  Feoffavit  Coverture  may  be  given  in 
Evidence,  to  shew  that  it  was  not  a  corrupt  Feoffment ;  by  the  same  Reason  Seisin 
may  be  given  in  Evidence.  In  all  Cases  where  Feoffment  is  pleaded.  Seisin  must  be 
proved  in  Evidence,  or  otherwise  the  Feoffment  not  effectual,  and  therefore  the  same 
Force  as  if  put  in  Issue.  It  is  objected,  that,  for  any  Thing  that  appears.  Feoffment 
might  be  made  in  the  Life-time  of  A.  but  it  is  said,  Thomas  Brother  and  Heir,  which 
necessarily  implies  the  Death  of  A.  at  the  Time  of  the  Feoffment.  3  Lev.  219  ;  Hob. 
51 ;  D^er,  340 ;  Yelv.  27.   Existens  the  same  as  adtunc  exisUns.    2  Mod.  129. 

Objected,  that  if  the  Seisin  by  Thomas  was  not  a  rightful  Seisin  at  the  Time  of  the 
Feoffment,  the  Warranty  works  no  Discontinuance ;  but  there  are  many  Instances 
where  Warranty  shall  bind,  tho'  no  Seisin,  as  Collateral  Warranty.    1  Inst.  375. 

Collateral  Wfuriuity  will  bind  without  Assets,  and  Seisin  not  necessary.  1  Inst. 
370  a.   He  that  was  Owner,  and  might  have  inherited  his  Warranty,  shall  Innid.   1  Inst. 


H.  C.  J.  There  are  two  Questions,  whether  in  Pleading  a  Formedon,  it  is  necessary 
to]  alledge  Seisin ;  and  Secondly,  whether  this  is  not  sufficiently  shewn  upon  the 
Pleadings :  The  Feoffment  as  pleaded,  is  a  Feoffment  with  Collateral  Warranty, 
and  to  make  that  effectual  there  must  be  an  Alienation.  Suppose  in  this 
Case  there  had  be^  an  Alienation  by  A.,  and  after  a  Warranty  by  Thomas,  the 
Estate  at  that  Time  being  turned  to  a  Right,  and  Warranty  descending  upon  E. 
and  his  Heirs,  is  a  good  Bar ;  but  this  is  not  the  present  Case,  for  there  is  no  Seisin 
alledged  in  Thomas  at  the  Time  of  the  Feoffment,  nor  no  Appearance  of  an  Alienation. 
It  is  therefore  a  Collateral  Warranty  without  Alienation  or  Disseisin,  and  the  Reason 
given  in  1  Inst,  why  Collateral  Warranty  bars,  is,  because  the  Estate  was  turned  to  a 
Right  at  the  Time  of  the  Warranty  ;  Feoffment  will  imply  only  Livery  and  Attorn- 
ment, but  never  intends  Seisin  or  Title  in  tho  Feoffor ;  for  it  must  bo  alledged  upon 
the  [203]  Pleadings.  2  Vent.  208.  Brother  and  Heir  is  immaterial,  and  cannot 
import  such  a  Seisin  in  Thomas,  as  is  necessary.  In  Pleading  nothing  is  to  be  intended, 
especially  in  this  Case,  which  goes  in  Disinheritance  of  the  Issue  in  Tail  The  sing^ 
Question  is,  whether  Collateral  Warranty  can  be  pleaded  in  Bar,  where  the  Estate 
was  never  turned  to  a  Bight.  Note  :  the  Replication  was  given  up  without  Argument ; 
Kd  QucBTe,  if  not  good.  A  Man  makes  a  I^ase  for  Years,  and  aftenraids  a  Deed  of 
Feoffment,  and  delivers  Seisin,  the  Lessee  being  in  Possession,  and  not  assenting  to  the 
Feoffment,  the  Livery  is  void  ;  for  albeit  the  Feoffor  haa  the  Freehold  and  Inheritance 
in  him,  yet  it  is  not  sufficient ;  for  Livery  must  be  given  of  the  Possession  also.  1  Inst. 
4Sb  ;  2  Rep.  31,  32,  Bettisworth's  Case.  Note  :  in  Hilary  Term  following  Judgment 
was  affirmed,  with  further  Argument  upon  the  Reasons,  ui  supra. 

160.— Cock  versus  Vivian.  HU.  7  Geo.  11.  [1734].  B.  K. 

Motion  in  Arrest  of  Judgment. — Indebitatus  Assumpsit  lies  only  for  a  Sum  cerkiin. 
Quantum  Meruit  for  a  Sima  uncertain. 

In  Assumpsit  the  Plaintiff  laid  several  Counts  in  his  Declaration,  amongst  which 
were  an  Imiehitatus  Assumpsit  and  a  Quantum  Meruit  for  Pickage  and  Stallage,  and 
an  Indebitatus  Assumpsit  and  a  Quantum  Meruit  for  Toll ;  in  Consideration  that  the 
Plaintiff  had  permitted  the  Defendant  to  expose  his  Corn  to  sfile  in  the  Market,  the 
Defendant  promised  to  pay,  c&c.  The  Jury  found  for  the  plaintiff,  and  gave  Damages 
upon  the  whole  Declaration  generally;  it  was  now  mov'd  in  Arrest  of  Judgment  oy 
Mr.  Bussetf  and  Bobinson,  that  the  Verdict  being  general,  if  any  one  of  tite  Counts  were 
nai^^  the  Plaintiff  cannot  have  Judgment. 

There  are  two  material  Objections  to  the  Declaration ;  Fi^t,  an  Indebitatus  As- 
sumpBit  tcill  not  lie  but  for  a  Sum  certain ;  and  Secondly,  a  Quantum  Meruit  lies  not 
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for  a  Sum  certain ;  these  Ob jeotbns  go  to  the  Declfuntion  in  ^neral,  but  in  partioulaT 
to  the  four  last  Gounts ;  in  the  fifth  and  seventh  the  PlaintaS  declares,  that  in  Con- 
sideration the  Plaintiff  pemutted  the  Defraidant  to  expose  his  Com  to  Sale,  the  Defend- 
ant promised  to  pay  as  much  as  should  be  due  secundum  consuetudinem.  2  Inst.  220. 
No  Toll  is  due  of  common  Bight  for  Goods  brought  to  a  Fair  or  Market,  unless  they  be 
sold,  and  then  Toll  to  be  taken  of  the  Buyer ;  but  in  antient  Fairs  and  Markete  Toll 
may  he  paid  for  the  Standing,  &c.,  tho'  nothing  be  sold ;  but  this  is  not  good  unless 
by  Special  Custom.  A  Man  cannot  prescribe  for  Toll  for  going  f20H  sAong  the  High- 
way, for  it  is  against  Common  Law  and  common  Bight  2  BouT  Abr.  522 ;  2  Lutv. 
1336.  _,s;j 

What  was  due  is  uncertain,  and  therefore  an  Indebitatus  Assumpsit  lies  not ;  the 
common  Method  in  those  Cases  is  to  distrain.  Indebitalus  Assumpsit  never  brought 
for  a  Heriot ;  the  common  Way  is  to  seise  or  distrain.  So  in  the  Caae  of  a  Miller ; 
the  Plaintifi  declares  £ot  so  much  Toll  as  was  due  secundum  consuetudinemt  and  no  Toll 
can  be  due  by  Custom.  Gustom  is  Local,  fmd  must  always  be  applied  to  a  certain 
Place  ;  whereas  the  PlaintifE  can  have  no  Title  but  by  Prescription,  which  is  Personal, 
i.e.  that  he,  and  all  those  whose  Estate  he  has,  Time  out  of  Mind  had  certain  Toll,  <&c. 
Vide  4  Bep.  31  b,  32  a.  As  to  the  second  Objection,  a  Quantum  Meruit  lies  not  for 
Toll ;  for  Toll  in  its  own  Nature  implies  a  Certainty.  The  Declaration  is.  Quantum 
proinde  rationabiliter  habere  maruerit,  without  alledging  any  Custom ;  this  implies  a 
Duty  indeed,  but  what  that  Duty  is,  must  be  ascertained  by  the  Jury. 

C.  Serjeant  econ.  The  Case  cited  in  2  Inst.  220,  and  Lutv.  1336,  are  not  in  Point 
for  them.  It  is  there  held,  that  Toll  for  exposing  Goods  to  Sale  is  not  to  be  taken  unless 
by  Special  Custom ;  we  have  here  laid  it  Bpe(»ally,  secundum  conmetudinem,  and  so 
those  Cases  make  for  us. 

The  Case  in  Boll.  Abr.  {or  Toll  for  passing  thro*  the  Highway,  is  not  like  the  preaeat 
Case ;  for  l^t  is  against  common  Bight,  aod  no  Custom  can  establish  it. 

Assumpsit  lies  not  for  a  Heriot,  or  for  Toll  of  a  Mill ;  but  even  in  those  Cases,  if  the 
PlaintifE  declares  that  in  Consideration  he  permitted  the  Defendant  to  enjoy,  <£c.,  an 
Assumpsit  lies  ;  so  in  the  Case  of  Toll,  in  Consideration  the  Plaintiff  suffered  the  De- 
fendant to  carry  away  his  Toll,  he  promised  to  pay  what  should  be  due  proinde  secundum 
consuetudinem.  In  2  Inst.  220,  Toll  is  said  to  be  a  reasonable  Sum  of  Money  due  to  the 
Owner  of  the  Fair  or  Market  upon  Sale  of  Things  toUable  within  the  Fair  or  Market, 
or  for  Stallage,  Pickf^,  or  the  hke ;  so  that  the  four  last  Counte  are  not  to  be  confined 
to  the  Sale  of  Com  only,  but  for  Stallage  and  Pickage  dso,  which  runs  thro'  the  whole 
Declaration. 

As  to  wliat  is  objected,  that  the  PlaintifE  cannot  intitle  himself  to  Toll  by  Custom, 
because  Custom  is  Local  It  is  true  in  Pleading  there  is  a  Difference  between  Oustom 
and  Proscription.  2  Lut.  1522 ;  1  Yent.  389 ;  3  Keb.  677.  But  in  this  Case  the 
Plaintiff  does  not  intitle  himself  by  Custom,  but  tJiat  the  Ddendant  promised  to  pay 
what  should  be  due  secundum  consuetudinem. 

[206]  1^  is  objected,  that  a  Quantum  Meruit  does  not  lie  for  Toll ;  we  have  not 
brought  it  for  the  Toll  itself,  but  in  Consideration  the  Plaintiff  had  permitted  htm 
to  expose,  (&c.,  the  Defendant  promised  to  pay  Quantum  proinde  habere  vuruU ;  and 
this  being  laid  to  be  at  the  Bequest  of  the  Defendant,  is  Quasi  ex  contractu,  and  in 
Consideration  of  this  £kijoyment. 

Where  Money  or  any  other  Thing  is  due  from  one  to  another,  it  implies  a  Contract, 
Indebitatus  Assumpsit  for  a  Cust(Hnary  Fine  pro  tenemetUis  secundum  emsuetudinem 
manerii.    1  Show.  35 ;  3  Mod.  239 ;  3  Lev.  262  ;  2  Leon.  179. 

F.  Counsel :  Indebitatus  Assumpsit  will  Ue  for  Toll ;  for  where  any  Thing  is  due, 
the  Law  im^ies  a  Promise.    2  Lev.  174  ;  3  Lev.  37. 

Objected,  that  the  Consideration  is  not  good,  for  that  no  Toll  is  due  for  exposing 
Goods  to  Sale  in  a  Fair  or  Market ;  if  so,  then  the  last  Words  are  to  be  rejected,  and  it  is 
a  bare  Indebitatus  Assumpsit  in  Consideration  the  Plaintiff  permitted  the  Defendant 
to  enjoy  the  Toll,  the  Defendant  proinde  promised,  <fic.,  there  is  no  Pretence  to  say, 
the  Quantum  Meruit  lies  not  for  Pickage  and  Stallage;  and  this  is  carried  thro'  all 
the  Counts,  according  to  Lord  Cokeys  Description  of  the  Word  Tdl.  Here  is  a  suffident 
Consideration  to  raise  a  Quantum  Meruit ;  for  it  is  not  for  permitting  him  to  esrpose 
to  Sale  in  the  Market  generally,  which  the  Defendant  was  intitled  to  of  common  Bight, 
but  for  permitting  him  to  expose  his  Goods  in  the  Market-house,  to  which  he  had  no 
common  Bight. 
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D.  Counsel:  Tdnetum  is  a  general  Word  for  Toll.  2  Lutw.  1518;  Brook,  Tit. 
Toll,  2.  Toll  may  be  paid  in  Specie  as  well  as  in  Money ;  and  QiuttUum  Meruit  lies 
for  Pickage  and  Stallf^e,  bong  a  reasonable  Satisfaction  to  the  Lord  for  the  Use  of 
his  Soil    2  Lev.  252. 

Action  lies  for  Corn  in  Specie,  as  where  a  Man  promises  to  deliver  so  many  Bushels 
of  Com,  Assumpsit  lies  for  not  delivering  so  many  Bushels.  Toll  must  be  certain, 
but  Pickage,  cEe.,  need  not.  It  is  nothing  but  a  reasonable  Satisfaction,  and  what  is 
reasonable  may  well  be  put  in  issu&  Plow.  63  6.  Trespass  upon  the  Case  by  the 
Lord  ol  a  Vill,  eo  quod  TaUoneum  asportavit  A  iUud  sdvere  reousavU.  Objection  was 
taken  to  the  Writ,  that  he  couki  not  carry  away  the  Toll,  unless  it  was  paid  before ; 
but  yet  the  Writ  was  adjudged  good ;  for  altho'  the  first  Words  were  void,  y^et  the 
last.  viz.  Et  iUud  solvere  recusavit,  are  sufficient,  which  answers  another  Objection, 
that  Toll  may  be  paid  as  well  by  the  Seller  as  Buyer.  Indebitatus  Assumpsit  will 
lie  in  this  Case,  it  is  in  Consideration  of  an  Enjoyment,  which  is  sufficient,  [206]  especi- 
ally after  Verdict ;  for  then  the  Law  intends  it  to  be  grounded  upon  an  express 
Promise  made  between  the  Partira,  as  in  Hardrees,  366,  Sir  John  Trevor  versus 
Roberts.  Indebitatus  Assumpsit  to  pay  so  much  Money  in  Consideration  the  Plaintifi 
had  licenced  and  permitted  the  Defendant  to  enjoy  such  Lands ;  after  Verdict  it  was 
objected,  that  the  Licence  and  Permission  amounted  to  a  Demise,  and  ergo  Debt  ought 
to  have  been  brought,  and  not  an  Action  upon  the  Case ;  but  it  was  held,  that  Ujpon  an 
ezjffesB  Promise  to  pay  Kent,  AasumpsU  would  lie ;  and  this  hwxg  aiber  Verdict,  the 
Court  would  presume  an  express  Promise ;  AssumpsU  lies  for  a  Copyhold  Fine. 
3  Lev.  2C1,  Svi&eworth  versus  Garnet ;  and  so  was  held  by  Raymond,  C.  J.,  in  Capper's 
Casa  Assumpsit  by  the  Mayor  of  London  to  have  the  20th  Part  of  the  Salt  of  every 
Stranger  who  brought  it  to  the  Port  of  London ;  and  tho'  there  is  no  Reason  alledged 
why  he  should  have  that  Part,  yet  the  Mayor  had  Judgment.  Dyer,  352  b ;  4  Mod. 
322.  and  so  ruled  by  Baron  Comyns,  that  Indebitatus  Assumpsit  would  lie  for  so  many 
Bushels  of  Salt  from  every  Ship. 

H.  0.  J.  Here  are  several  Cotmts  in  this  Declaration,  and  if  any  one  Count  is 
bad,  the  Plaintiff  cannot  have  Judgment.  The  first  Objection  is,  that  the  Demand 
is  general  for  Toll  of  Groods  exposed  to  Sale ;  and  that  the  Defendant  promised  to  pay 
as  much  as  shouki  be  due,  secundum  consuetudinem ;  whereas  Toll  is  to  be  taken  for 
(Soods  sdd  only,  and  then  not  due  by  Custom,  but  Prescription.  It  is  admitted,  that 
by  Special  Custom  Toll  may  be  taken,  tho'  nothing  be  sold ;  and  so  the  Plaintiff  has 
laid  it  in  his  Declaration  secundum  consuetudinem.  The  other  Part  of  the  Objection 
seems  indeed  more  material,  that  the  Plaintiff  cannot  intitle  himself  by  Custom,  but 
by  Prescription,  the  one  boin§  Local,  the  other  Personal ;  and  this  requires  farther 
Consideration.  The  next  Objection  is,  that  the  Consideration  is  insufficient,  and 
Indebitatus  Assumpsit  lies  not  for  a  Demand  of  this  Nature,  for  that  there  is  nothing 
in  certain  laid  to  be  due,  and  Indebitatus  Assumpsit  lies  not  but  for  a  Thing  certain. 
This  might  have  been  a  good  Objection  at  another  Time ;  but  it  is  now  after  Verdict, 
and  we  must  intend  an  express  Promise  proved  at  the  Trial,  for  the  Juiy  have  found 
the  Promise.  The  next  Objection  is  to  the  Quantum  Meruit,  that  it  will  not  Ue  for  a 
Thing  certun,  and  that  the  Consideration  to  induce  the  Promise  is  not  sufficient. 
Here  are  two  Quantum  Meruits,  the  first  is  in  Consideration  the  Plaintiff  had  permitted 
the  D^endant  to  bring  his  Com  into  the  Market^house,  he  promised  to  pay,  Quantum 
proinde  meruit ;  It  is  certain  this  Action  lies  not  for  a  Certainty,  and  Toll  for 
[207]  Goods  sold  in  the  Market  generally  must  be  certain ;  but  in  this  Case  here  is 
something  superadded  to  the  Custom,  it  is  not  for  Toll  of  Corn  exposed  to  Sale  in  the 
Market  generally,  but  for  Leave  to  expose  his  Corn,  c&c,  in  the  Market-house,  whicli 
is  extra  the  Custom,  and  may  be  good  Consideration  to  raise  the  Promise.  The  most 
material  Objection  is  to  the  last  Count,  which  is  a  Quantum  Meruit  generally,  pro 
Tolneto  pro  granis  Ulis,  dc,  local'  in  Marketo  prcedicV  Quantum  proinde  ration- 
abiliier  habere  meruerit.  To  answar  this  Objection,  it  is  said  the  Tametum  includes 
Pickaxe  and  Stallage,  and  that  this  Word  runs  thro'  the  whole  Declaration ;  but  the 
Question  is,  whether  it  can  be  taken  so  upon  the  Face  of  the  Declaration  ;  for  here 
t^ie  Plaintiff  has  himself  distinguished  in  the  Declaration  between  the  Duty  arising 
from  Pickage  and  Stallage,  and  what  was  due  for  Toll  of  Com ;  and  the  last  Count 
is  general  for  Toll  of  Corn  locat'  in  Marketo  proedict'. 

P.  P.  and  L.  Justices,  to  the  sune  Effect.   Adjoumatur  to  be  spoke  to  again. 


572 


R.  V.  LYHINOTON  (MAYOR  Of) 


W.KEL.a09. 


[209*3  ADDITIONAL  GASES  IN  B.  R. 
161.— The  King  and  The  Mayor  of  Lymington.  HU.  5  Geo.  2  [17.12]. 


Information. 


Information  b^ng  granted  in  the  Nature  of  a  Quo  WarmiUo,  and  a  Return  madef 
the  Plaintiff  in  order  to  defeat  a  Traverse,  before  the  Delendant  had  either  pleaded, 
demurred  or  traversed,  moved  for  a  Trial  at  Bar,  notwitiistandii^  the  D^endant 
had  then  a  Fortnight's  Time  to  plead  in :  The  Court  denied  the  Motion,  and  aud 
they  could  not  deprive  the  Drfendant  of  the  Benefit  irhich  the  Law  gives  him  by  oblig- 
ing him  to  join  ^ue  by  granting  a  Trial  at  Bar.  We  don't  know  upon  what  Issue 
may  be  joined. — Suppose  thia  had  been  upon  Ejectment,  did  you  ever  know  such  a 
Motion  granted  1  A  Trial  at  Bar  was  never  moved  for  before  Issue  joined. 

162.— The  King  and  The  Justicbs  of  the  Borough  of  Walungford.  [1732.] 


Mandamus  to  reimburse  a  Surveyor  of  the  Highway  according  to  3  4  W.t^  M. 
c.  12.  It  was  moved  to  supersede  the  Writ  before  any  Return  was  made  to  it.  The 
Court  denied  the  Motion,  and  said,  they  could  not  quash  the  Mandamus  before  a 
Return  was  made. 


163.— The  King  and  The  Justices  of  the  Peace  for  the  County  of  Surry.  [1732.] 


By  the  Act  of  4  G.  1  (Priv.  Stat.  4  Geo.  1,  c.  4),  fur  amending  the  Roiuk  from  City 
of  London  to  the  Town  of  East  Grinstead  in  Hussez,  and  to  the  Town  of  Sution  and 
Kingston,  Surry,  Commissioners  and  Trustees  were  appointed  to  mend  the  Roads 
and  erect  Gates  and  Turnpikes  within  such  a  particular  Precinct ;  and  further  enacted, 
that  the  Justices  of  Peace  for  said  Counties  may  at  th^r  Quarter-Sessions  inquire  into, 
hear  and  determine  the  Abuses  committed  by  the  Commissioners  and  Trustees  in 
Execution  of  [210]  the  Powers  given  them  by  Virtue  of  this  Act.  The  Trustees 
erected  ^  TumpilEe  in  Kingston,  which  the  Justices  ordered  to  be  pulled  down  and 
removed,  and  directed  the  Sherifi  to  put  in  Execution  said  Order. 

Mr.  Faeakerljf  moved  to  quash  this  Order,  insisting  (and  agreed  to  by  the  Court) 
that  the  Justices  had  no  Authority  to  remove  this  Turnpike.  The  Act  of  Parliament 
gives  the  Commissioners  a  Power  to  erect  any  Turnpike  or  Turnpikes.  Grates,  dbc, 
within  such  a  particular  District ;  if  therefore  this  Turnpike  be  erected  within  the 
Place  limited  and  prescribed  by  the  Act,  they  have  done  no  more  than  they  are  authorised 
to  do,  and  consequently  no  Abuse  of  their  Power.  The  Words  of  the  Statute  are 
general,  and  leave  a  discretionary  Power  in  the  Trustees  to  erect  as  many  Turnpikes 
as  they  shall  think  convenient.  But  supposing  this  Turnpike  was  not  erected  Mvithin 
the  Place  prescribed  by  the  Act,  it  is  then  clearthat  the  Justices  can  have  no  Authority 
to  take  Conusance  of  this  Matter  by  Virtue  of  the  Statute.  For  the  Act  circumscribe 
the  Authority  of  the  Justices  to  the  Power  given  to  the  Trustees  ;  and  if  they  have 
taken  upon  them  to  erect  Turnpikes  in  Places  which  are  not  within  the  provision  ofthe 
Act,  then  the  Act  is  quite  out  of  the  Question,  and  the  Trustees  are  miilty  of  a  Nusance, 
and  indictable  for  it  at  Common  Law  ;  and  for  that  very  Reason  the  Justices  can  have  no 
Conuzance  of  the  Matter,  because  the  locus  in  quo  is  not  within  the  Direction  of  the  Act. 
There  was  another  Objection  taken  to  the  Order,  me.  That  the  Justices  could  not  give 
Directions  to  the  Sheriff  to  execute  this  Order,  there  being  no  Provision  in  the  Act  to 
this  Purpose.  But  to  this  it  was  answered,  that  wherever  an  Act  of  Pu'Uament  gives 
a  Power  to  the  Sessions,  c&c,  to  hear  and  determine,  it  necessarily  imports  a  Power  of 
Execution,  and  likewise  extends  to  all  Things  which  are  incidents  to  the  Power.  The 
Sheriff  is  the  proper  Officer  of  the  Sessions,  and  is  obliged  ex  officio  to  execute  their 
Orders ;  and  for  this  Purpose  was  cited  The  Queen  and  Wjfaltt  Salk.  380 ;  Lamb. 
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JuBt  lib.  1,  fo.  50,  372,  381  ;  Dalt.  Just.  132,  397.  398.  The  Court  quashed  the 
Order  upon  the  first  Objeotion,  and  gave  no  Opinion  upon  the  second. 

164.— The  King  v.  P&ice.  [1732.] 
Infoimation. 

Information  in  the  Nature  of  Quo  ^arra-nto.  In  the  Pleadings  it  was  set  forth, 
that  the  Borough  of  New  Radnor  was  a  Corporation  Time  immemorifJ,  and  that  it 
was  known  and  called  by  several  Names.  That  Queen  Elizabeth  incorporated  it  aXter- 
wards  by  Letters  Patent  by  the  Nune  of  New  Bad-{^\'i}-nor,  and  that  it  was  provided 
by  said  Letters  Patents,  that  no  one  esset  aut  remaneret  a  Capital  Burgess  who  was  not 
Resident  and  Commorant  infra  VUlam. — There  was  a  Replication  and  Rejoinder ; 
and  upon  Demurrer,  it  was  objected  by  Mr.  Bootle,  jun.  that  the  Inducement  to  the 
Traverse  upon  the  Replication  was  immaterial.  It  is  set  forth  by  way  of  Inducement, 
that  the  Defendant  at  the  Time  he  was  elected  Capital  Burgess,  or  at  the  Time  he  was 
sworn  into  his  Office,  was  not  Resident  and  Commorant  infra  VUlam  prcedict,  absque, 
<^c.,  and  BO  traverses  his  being  Resident,  (£c.  Now  the  Charter  in  the  Disqualifying 
Clause  does  not  require  that  he  shall  be  Resident  at  the  Time  of  Election,  but  that  he 
shall  continue  Burgess  no  longer  than  he  is  Resident  and  Commorant  within  the 
Borough,  which  disqiulification  does  not  extend  to  the  Time  of  his  Election,  but  to 
the  not  continuing  Resident  after  his  Election.  So  that  what  is  alledged  in  the 
Inducement  that  he  was  not  Resident,  dtc,  at  the  Time  of  Election  is  immaterial,  and 
therefore  Judgment  ought  to  go  for  the  Defendant ;  for  all  Inducements  to  the 
Traverse  ought  to  be  material  as  well  in  the  Case  of  the  Crown  as  of  the  Subject ;  azui 
BO  is  2  Leon.  32. 

Mr.  Fazakerly  conC:  Tho'  the  Form  of  Pleading  is  not  so  regular  as  might  have  been, 
yet  upon  the  Face  of  the  whole  Pleading  there  appears  a  sufficient  Averment  to  dis- 
qualify the  Defendant.  It  is  expressly  alledged,  that  he  was  Commorant  per  totum 
Temjms  extra  ViUam ;  and  it  is  no  where  shewn  in  the  Defendant's  Plea,  that  he  was 
qualified ;  he  onl^  says  he  was  ^ected ;  but  it  is  no  where  alledged  that  he  was  Com- 
morant infra  VtUaiOt  or  intitled  to  exercise  this  office ;  so  that  notwitiistaiiding  the 
Inducement  to  the  Tnivem,  and  the  Traverse  Itsdf  are  naught,  yet  there  still  Remains 
a  sufficient  Averment  upon  the  Face  of  the  Pleadings  to  disqualify  the  Defexuiant. 
By  the  9th  of  Anne,  twenty  Informations  of  this  Nature  are  put  upon  the  same  Footing 
as  Civil  Actions  are,  and  therefore  the  Defect  of  the  Inducement  is  now  aided  by  the 
Statute  of  Jeofails. 

The  Court  said,  altho'  the  Inducement  be  immaterial,  yet  if  there  appears  sufficient 
Matter  in  the  Plea  to  disqualify  the  Defendant,  that  would  support  the  Information. 
Statute  of  Jeofails  will  extend  to  this  Case :  The  Defendant  has  not  shewn  this  Defect 
in  the  Inducement  for  Cause  upon  the  Demurrer,  so  that  it  is  Matter  of  Form  only 
which  is  aided  by  the  Statute ;  and  therefore  the  Objections  in  Support  of  the  Demurrer 
were  oTer-ruIed  and  Judgment  against  Defendant.   Trin.  Term,  6dt6G.2, 1732. 

[212]  165,— The  King  v.  Beiitain.  [1732.] 
Indictment— Trade* 

Indictment  for  exercising  the  Trade  ol  a  Butcher  within  the  City  of  not 
having  serrod  an  Apprenticoship  seeund'  formam  8tat\  and  then  avers,  that  tiiia  was  a 
Trade  at  the  Time  of  making  the  Statute,  Usitat'  infra  Begnum  AnglicB;  and  upon 
Demurrer  to  this  Indictment,  it  was  objected  that  the  infra  Begnum  Anglice  was 
wrong,  because  since  the  Union  there  is  no  such  Place,  but  it  ought  now  to  be  infra 
Begnum  Magnm  BrUannioB  :  and  cited  the  Case  of  the  King  and  Wingrow,  Hil.  2  G.  2. 
Indictment  for  exercising  the  Trade  of  a  Butcher  in  hoc  Begno  Anglia,  and  quashed. 
The  King  and  Parish,  SU.  and  Easter,  3  G.  1.  King  and  Hog,  Trin.  9  G.  1,  King 
Uid  Tomson,  Hil.  4  G.  2,  on  Demurrer.  Serjeant  Chappell  allowed  the  Averment 
to  be  wrong,  but  said  it  was  unnecessary — in  the  Case  of  white  and  England,  3  Sidk. 
42  ;  4  Mod.  146.  Debt  upon  the  Statute  for  using  the  Trade  of  a  Tyler ;  and  upon 
Demurrer  it  was  objected,  that  the  Declaration  was  ill,  because  the  ^aintifE  did  not 
aver  that  the  Trade  of  a  l^ler  was  an  Art  or  Mystery  used  in  England  at  the  Time  of 
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making  the  Statute.  Sed  per  HoU,  C.  J.,  The  reiy  Trade  is  mendooed  in  this  Statate, 
and  therefore  it  must  neeeasariW  ^  intended  that  it  was  used  at  that  l^e.  He  like- 
wise cited  1  Lev.  243 ;  Cro.  Jac.  187.  The  Court  seemed  to  think  the  Avrament 
necessary,  and  so  are  the  express  Words  of  the  Statnte,  viz.  to  use  or  enrcise  any  Craft 

or  Mystery  now  used  or  occupied  within  the  Reahn  of  England.  Vide  6  Eliz.  c.  4, 1 , 31. 
And  by  the  Statute  of  Union  the  Name  is  now  changed  into  the  Kingdom  of  Great 
Britain,  and  it  ought  to  have  been  alledged  in  the  Indictment,  and  therefore  the 
Indictment  was  quashed  for  the  Reasons  above. 

166.— BniON  and  Fbiufs.  [1732.] 
Execution. 

For  Execution  de  bonis  propriis  against  an  Executor.  Judgment  being  had  against 
Testator,  and  a  Davastavit  found.  Defendant  pleaded  PUne  Administravtt  before  the 
Return  of  the  Writ,  but  shewed  not  how  he  had  administred  as  he  ought  to  have  done. 
Cro.  Eliz.  677  ;  Saik.  296.  Werg.  econ.  Objected  to  the  first  Fieri  Facias,  that  there 
did  not  a|^>ear  that  there  ever  was  a  Scire  Facias  upon  the  Judratient. 

Ch.  fust.  There  ought  to  be  a  Scire  Fadas  to  make  the  r>efendant  Party  to  the 
first  Judgpnent,  and  that  he  might  hare  a  Day  to  plead,  for  he  might  have  a  Keleaae. 
This  is  an  Execution  against  one  not  made  raxty  to  the  Writ.  Am  Judgment  was 
given  for  the  Plaintiff,  wiless  Cause  before  the  End  of  the  Term.  Vide  Case  of  Guibert 
and  Jones,  Post. 

[213]  167.— BuCKLB  V.  Brown.   Pasch.  6  Geo.  ^  [1732]. 
Replevin. 

In  Replevin,  the  Lieutenant  of  Militia  for  the  County  of,  tfec,  made  a  Rule  by  Virtue 
of  a  Power  given  him  so  to  do  by  13  <fe  14  Car.  2,  c.  3,  by  which  the  Plaintiff,  a  sworn 
Attorney,  was  charged  with  the  Payment  of  2s.,  and  his  Landlord  with  Payment  of 
28.  6d.  more.  A  Distress  for  Defaiilt  was  made  upon  the  Goods,  (&c.  The  Plaintiff 
replevies ;  Defendant  avows  under  the  said  Act,  and  to  this  Avowry,  Privilege  and  no 
Notice  to  the  Landlord  of  the  Assessment  was  pleaded  in  Bar,  after  first  having  obtained 
a  Rule  of  Court  for  Leave  to  {dead  it  accordingly. 

168.— LOFIELD  V.  BAUKXOFr.  [1732.] 

Action  for  a  Libel. 

Action  for  a  Libd.  There  were  three  Counts  in  the  Declaration,  the  last  <A  whidi 
sets  fortht  that  the  Defendant  walitioee  charged  the  Plaintiff  with  Felony,  ow.  Crimen 
FelonicB  impomit  pro  procuration*  in  poculiSy  Anglice,  picking  his  Pockets,  and  postea, 
sciZ.  he  caused  him  to  be  arrested  and  impruoned  for  said  felony.  The  Jury  found 

the  two  first  Counts  for  the  Defendant,  and  the  last  was  found  for  Plaintiff,  and  Damages 
accordingly.  It  was  moved  in  Arrest  of  Judgment,  that  it  was  no  where  shewn  in  the 
last  Count  that  the  Libel  was  published  and  spoken  of  the  Plaintiff ;  and  it  is  held  in 
Cro.  Jac.  126,  that  an  innuendo  in  this  Case  would  not  assist  the  Declaration.  2dly, 
It  is  said  pro  procuration'  in  poculis,  Anglice  picking  his  Pockets ;  whereas  poctilum 
is  Latim.  for  a  Cup,  and  wherever  there  is  a  proper  Latin  Word,  Anglice  will  not  avail, 
as  in  this  Case  it  ought  to  have  been  pro  procuration'  in  Loculis. 

It  was  answered  oy  the  other  Side,  tha^if  the  Word  poctdis  be  rejected,  it  will  stand 
thus ;  pro  procuration'  Anglice  picHog  his  Pockets,  or  reject  the  Angltee,  and  then  it 
will  hie  for  piokms  out  of  Cups,  and  either  way  it  will  be  good.  As  to  the  first  Objection, 
it  was  said  that  here  are  two  distinct  Counts ;  that  an  Action  will  lie  for  publishing  a 
Libel,  and  an  Action  will  likewise  lie  for  charging  a  Man  with  Felony ;  so  that  the 
Facts  being  in  themselves  distinct  and  separate,  the  Counts  mtist  be  taJcen  to  be  so 
hkewise  ;  and  if  so,  the  Declaration  will  be  wdl  enough  ;  for  it  is  ezpresly  alledged. 
that  he  caused  the  Plaintiff  to  be  arrested,  dc,  pro  FeloniaprcBdict'. 

Upon  looking  into  the  Record,  it  appeared  that}the  Verdict  was  found  upon  the 
whole  third  Count,  and  Judgment  was  arrested  by  the  Court  for  the  Reason  above. 
2  Keb.  154 ;  Yelv.  68. 
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[214]  169.— ROTHBRFOED  V.  SOOT.  [1732.] 

libel  Admiralty  Court. 

The  Defendant  was  libelled  ag&mst  in  the  Admiralty  Court  in  £1000  Damages ; 
he  was  afterwards  charged  by  the  Plaintiff  in  an  Action  of  Debt  of  £26  in  B.  R.  and  was 
now  brou^t  up  by  Hiweas  Corpus ;  an  Affidavit  beii^  made  of  the  Quantum  of  the  Debt 
And  Mr.  Hagar  moved  that  he  might  be  committecTto  the  Custody  of  the  ftforshfU  of 
the  Ring's  Bench  Prison. 

Mr.  Strange  cont,  and  said,  where  two  Courts  have  several  Jurisdictions,  and  there 
are  several  Causes  of  Action  in  each  Court  against  the  same  Defendant,  that  Court 
shall  have  the  Custody  of  him  which  first  gets  hold  of  him. 

Cur* :  It  does  not  appear  what  the  Cause  of  Action  is ;  it  is  only  said  in  general 
Causa  damni  sive  spolii  Civili  nuiritimcB ;  and  it  may  be  perhaps  such  a  Cause  of 
Action,  as  this  Court  will  give  the  Plaintiff  below  a  Remedy  for.  If  this  Practice  should 
prevail,  it  will  destroy  the  Jurisdiction  of  this  Court ;  for  the  Admiralty  may  continue 
on  their  Process  ctd  infmitum  without  going  on  to  Trial,  and  by  that  Means  t^e  Plaintiff 
in  B.  B,  may  be  defeated  of  his  Debt.  The  Court  made  a  Rule  for  Defendant  to  be 
brought  up  the  first  Day  of  next  Term,  and  in  the  Interim  to  give  the  Admiralty 
N(^ice.  And  Trin.  5  6  ff.  2,  the  Defendant  was  brought  up,  and  committed  a 
Prisoner  to  the  Marshcdsea  Piison.   See  2  Strange,  936. 

170.— Thk  King  and  Thomas.  [1732.] 
Highway. 

Information  for  stopping  a  Highway,  leading  from  Motion  Hmdmost  in  the  County 
of  Gloucester  to  Woodstock  in  Oxfordshire,  and  Verdict  against  Defendant.  Mr.  Abney 
moved  for  a  new  Trial,  and  objected,  that  the  Information  being  laid  as  a  Way  for 
Wagons,  Carta  and  other  Carriages  timely  immemorial,  it  ought  to  have  been  proved 
thatWaggons,  c&c,  had  passed  timely  immemorial  from  MoUon  Hindmost  to  Woodstock 
and  back  again,  and  said  there  was  no  Evidence  to  this  Purpose.  2d  Obj.  T!\a,t  in  the 
Inftmnation  the  Highway  is  set  forth  as  a  Road  leading  from  M.  to  W.,  whereas  the 
Town  does  not  go  by  that  N^e ;  nor  is  there  any  such  Place  as  Woodstock,  but  it  is 
called  New  Woodstock  or  Old  Woodstock,  so  that  the  Information  is  of  itself  insufficient. 

Raymond,  C.  J.  If  the  Place  is  bo  well  known  by  the  Name  of  Woodstock,  that  is 
well  enough  ;  and  tho'  the  Evidence  did  not  go  so  far  as  to  prove  that  they  had  seen 
Waggons,  &c.,  go  from  [215]  M.  to  W.  yet  if  they  had  seen  them  passing  and  repassing 
thatWay,  he  thought  that  was  good  Proof  of  Prescription.  And  Mr.  J.  Page  (before 
whom  the  Cause  was  tried)  Arming  that  the  Evidence  did  prove  so  much,  the  Motion 
was  denied  per  Cur'. 

171.— Bishop  of  London  v.  Mebcebs  Cobipant.   Tnn.  Q  d  G  G.  2  [1732]. 

Quare  Impedit. 

Quare  Impedit,  and  Judgment  for  Plaintiff ;  a  Writ  of  Error  brought,  and  Judg- 
mrait  affirmed.  Serjeant  Belfidd  moved,  that  the  Defendant  in  Error  might  have 
his  Damages  and  Costs  pro  dUatione  exeeutionis,  according  to  the  Plnvision  <S  3  ZT.  7, 
cap.  10,  by  which  Statute  it  is  enacted,  That  if  the  Defendant  or  Tenant  before  Exe- 
cution sue  out  any  Writ  of  Error  to  reverse  Jud^ent  in  delay  of  Execution,  that 
in  that  Case  if  Judgment  be  affirmed,  or  the  Plamtiff  in  Error  nonsuited,  dc,  the 
Defendant  in  Error  shall  recover  his  Costs  and  Damages  for  this  Delay  and  wrong' 
fully  Vexation  at  the  Discretion  of  the  Justices ;  and  cited  a  Case  in  Cro.  Cax.  146, 
175,  where  Damages  were  given  in  a  Writ  of  Error  in  Quare  Impedit  to  the  Value 
of  the  Living. 

Mr.  Fazakerly  cont' :  The  Question  ni  this  Case  arises  upon  the  3  H.  7,  c.  10;  which 
Statute  gives  Costs,  dc. ,  where  none  were  before  gi^n  by  the  Conunon  Law ;  and 
wherever  a  Statute  is  introductory  of  a  new  Law,  nothing  shall  be  construed  to  be 
within  the  Equity  of  the  Act.  but  onl^  what  is  within  the  express  Words  of  it ;  and 
said  by  Lord  Hobart,  that  such  an  Act  is  a  Negative,  and  excludes  all  other  Cases  than 
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such  as  are  ezmesly  mraitioned  in  the  Act  itself :  The  Court  will  therefore  judge  whether 
this  is  smh  a  Writ  of  Error  as  falls  witJiin  the  Description  of  the  Act ;  and  if  it  does 
not  appear  to  he  brought  to  delay  Execution  only,  and  (create  Vexation  and  Trouble 
to  the  Defendant,  it  cannot  be  8u<mi  a  Writ  as  falls  within  the  Intention  of  the  Statute. 
It  is  in  the  Memory  of  the  Court,  with  what  Solemnity  this  Case  was  argued,  and  what 
strong  Objections  were  made  in  Support  of  the  Errors ;  and  tho'  they  were  at  last 
overruled,  yet  the  Court  took  a  considerable  Time  to  consider  of  their  Judgment. 
It  cannot  therefore  be  conceived  that  to  delay  Execution  only,  or  that  any  other  vexatious 
Intent  could  be  the  Inducement  to  the  Party  to  bring  his  Writ  of  Error,  and  consequently 
does  not  come  within  the  Description  of  the  Act   In  the  Case  of  Smith  and  Smith, 
Cro.  Car.  425.   Error  of  a  Judgment  in  Formedon  in  Renuiinder,  and  the  Judgment 
affirmed  ;  and  because  this  Writ  was  brought  before  Execution,  and  thereby  Execution 
delayed,  it  was  moved  to  have  Costs  assessed  to  the  Defendant  according  to  the  3  S.  7. 
But  it  was  adjudged,  that  forasmuch  as  [2161  there  were  no  Ccets  or  Damages  recovered 
or  allowed  in  the  first  Action,  so  that  no  Execution  is  delayed  b;^,  only  tor  the  Land, 
that  in  this  Case  no  Costs  are  allowable  by  the  said  Statute.    So  it  is  plam  that  no  Costs 
are  to  be  given  for  the  Detention  of  the  Land,  or  to  the  Suspension  of  the  Profits  of 
the  Living  by  the  Writ  of  Error,  but  only  for  the  Suspension  of  the  Damages  which 
are  to  be  recovered  by  the  Judgment ;  and  if  they  meant  no  more  than  this,  we  should 
not  then  have  Uligated  the  Matter  with  them.   If  the  Value  of  the  Living  is  to  be 
the  Measure  of  the  Damages  in  this  Case,  the  Plaintifi  will  have  a  double  Satisfaction 
in  Value.    By  the  Stat,  of  ff.  8,  where  a  Sequestration  is  appointed,  he  is  to  account 
With  the  next  Incumbent  for  the  Eeception  of  the  Profits ;  and  we  have  an  Affidavit 
that  a  Sequestration  hath  been  appointed.   I  would  gladly  know  what  Damage  the 
Platron,  who  is  Defendant,  can  have  sustained  in  tms  Case.   Supposing  there  had 
been  no  Writ  of  Error,  the  Profita  of  the  Living  must  have  gone  to  the  Licumbent. 
He  is  delayed  indeed  in  his  Eight  of  Presentation,  but  that  is  not  a  Thing  accountable 
for.   If  this  Construction  should  prevail,  it  will  in  a  Banner  take  away  all  Writs  of 
Error ;  for  when  so  severe  a  Penalty  attends  them  as  the  Value  of  the  Living,  it  will 
deter  all  People  from  bringing  them  notwithstanding  the  Writ  should  in  Truth  be 
brought  to  try  the  Opinion  of  another  Court.    1  Vent.  88,  Foot  v.  BarlcUy.  Judg- 
ment in  Ejectment,  Writ  of  Error  brought  and  Judgment  affirmed ;  B.  prays  Costs 
for  his  Delay  Mid  Charges,  but  could  not  have  them,  for  no  Costs  were  in  such  Case  at 
Common  Law ;  and  the  Stat.  3  H.  7,  gives  them  only  where  Error  is  brought  for 
delay  of  Execution ;  and  tho'  he  had  not  Execution  of  his  Term,  yet  he  had  it  of  his 
CoBtA. 

Serjeant  Bdfeild  and  Mr.  Strange  by  way  of  Reply-^Two  Points  are  insisted  upon 

Mr.  Fazakerly ;  first,  that  no  Damages  are  given  by  the  Statute  in  this  Case.  And 
his  2d  Objection  is  to  the  Measurement  of  them.  It  is  insisted,  that  the  Statute  must 
be  construed  strictly,  being  introductory  of  a  new  Law ;  but  this  is  a  remedial  Law 
to  prevent  Delays  in  Execution,  and  therefore  to  be  explained  liberally.  The  Court 
won't  inquire  Quo  Animo  the  Writ  of  Error  is  brought,  but  by  the  Event  of  the  Writ. 
As  to  the  second  Objection,  the  two  Cases  cited  out  of  Crooke  sufficiently  prove  the 
Value  and  Quantum  of  the  Damages  that  are  to  be  recovered  by  the  Plaintiff  in  this 
Case,  that  they  shall  be  the  full  Profits  of  the  laving  as  found  by  the  Jiuy,  and  no 
Deduction  for  Allowance  to  a  Curate  in  the  Interim  for  supplying  the  Cure.  As  to 
what  is  objected,  that  a  Sequestration  is  appointed  who  must  account  to  the  next 
Incumbent,  that  is  not  the  present  Question ;  it  is  what  the  Plaintifi  is  intitJed  to, 
and  not  what  a  third  Person  may  be  intitled  ta  Advowson  is  Assets,  and  to  keep 
out  the  Clerk  is  a  Damage  to  the  Patron. 

[217]  Chief  Justice  Raymond :  This  Case  requires  some  Consideration ;  the 
Act  of  Parliament  that  gives  Damages  in  this  Case  is  a  remedial  Law  to  prevent 
Delays  in  Executions,  but  not  to  be  taken  strictly  in  a  hmited  Sense.  The  Court 
are  not  to  determine  Quo  Animo  the  Writ  of  Error  is  brought,  but  must  judge  by 
the  Event.  The  Statute  indeed  leaves  it  to  the  Discretion  of  the  Justices,  but  that 
is  only  as  to  the  Quantum.  It  does  not  appear  what  Damages  can  have  accrued  to 
the  Patron  by  this  Delay.  To  make  the  Plaintiff  in  Error  answer  so  larg^y  as  the 
Value  of  the  Living  amoimts  to,  seems  to  be  a  hard  Construction.  Page  md  Probyn 
of  the  same  Opinion.   Sed  adjowmatur. 

And  the  Court  afterwards  mve  Judgment,  and  resolved  that  the  Value  of  the 
Living  should  not  be  givm  in  Damages,  out  only  the  Interest  of  the  £70,  being  the 
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Damagee  xeoorered  in  tiie  Qtum  ImpedU ;  for  had  th«:e  been  no  Writ  of  £rror  brought, 
the  Clerk,  and  not  the  Patron,  who  is  the  Flaintifi,  must  have  had  the  Profits  of  the 
Living,  therefore  ^e  Patron  has  sustained  no  Damages  wpan  that  Account  by  tJie 
De]&y  of  Ezeoution :  But  the  Damages  intraided  by  the  Statute  in  this  Case  anae  from 
the  Delay  ^ven  to  the  Plamtifi  in  preventing  Execution  of  the  Damage  given  upon 
the  Qiiare  ImpediL  And  because  the  Writ  of  Error  had  been  depending  three  Years, 
adjudged  that  Interest  at  £5  per  Oent.  should  be  paid  from  the  Time  the  Writ  of  Error 
was  brought  to  the  Time  that  Judgment  was  given  upon  it  Vide  Cro.  Elis.  659, 
Penruddode  and  Clerk. 

172.— The  King  v.  Inhabitants  of  St.  Gilo's  Parish.  [1732.] 
Order  of  Sessions. 

Upon  Motion  to  quash  an  Order  of  Sessions,  Csse  was  this :  Awne  the  Mother 
having  gamed  a  Settlement  in  SL  Clemmts  Danes,  nunriea  and  hath  a  Child ;  after- 
wards she  marries  a  second  Husband,  who  was  settled  in  another  Parish.   Bv  Order 

of  two  Justices  the  Child  was  sent  to  St.  CUmerUs  Danes,  being  the  last  legal  Settle- 
ment of  Anne  the  Mother.  Upon  Appeal  to  the  Sessions  this  Order  was  quashed, 
and  the  Child  sent  back  again  to  the  Parish  where  the  second  Husband  was  settled. 
Both  these  Orders  being  removed  by  Oertiorari  into  B.  R.  the  Order  of  the  two  Justices 
was  con&med,  and  the  Older  of  Sessions  quashed :  Because  if  a  Widow  having  Children 
marries  a  Man  of  another  Parish,  the  Children  shall  not  go  with  the  Mother  but  for 
Nurture,  and  after  they  gain  a  competent  Age,  they  shall  be  sent  back  to  the  Parish 
where  the  Mother  was  settled ;  for  she  cannot  gain  a  SettJonent  for  them  in  this  last 
Parish,  because  under  Coverture,  and  having  a  Settlement  there  herself  as  [2161 
of  her  Husband's  Family,  from  whom  she  cannot  be  severed.  Vide  2  Salk.  528,  Ii^er 
the  InhabitanU  of  Cummer  and  MUUm. 

173.— LowET  &  tJx'  V.  Busby.  [1732.] 
Debt  upon  Bond. 

Action  of  Debt  upon  Bond  payable  at  a  future  Day.  Defendant  pleaded  that  he 
became  a  Bankrupt  in  Febrvary  1728,  vie.  on  such  a  Day,  and  that  the  Cause  of  Action 
aocrued  before  tl^  Bankruptcy.  Plaintiff  prays  that  the  Bond  and  Condition  may  be 
inrcdled,  by  which  it  appears  that  the  Breach  of  the  Condition  was  subsequent  to  the 
Bankruptcy ;  and  then  he  demurs  generally,  and  shews  for  Cause  that  the  Breach 
frf  the  ConditicHi  was  subaequent  to  the  Bankruptcy,  and  that  the  Money  due  upon 
the  Bond  was  not  payable  tilt  afterwards  :  For  altho'  the  Bond  is  debitum  in  prcBsenti, 
yet  it  is  payable  only  in  futuro,  and  the  PlaintifF  could  not  have  put  it  in  Suit  at  the 
Time  of  the  BankruptCT.  The  Defendant  in  this  Plea  hath  not  pursued  the  Words 
of  the  Statute  :  By  3  .  2,  c.  29,  the  Party  shall  be  discharged  only  from  the  Time 
he  is  declared  a  Bankrupt ;  and  a  Person  may  become  a  Bankrupt  before  the  Time 
he  is  declared,  and  therefore  should  expreely  aver  in  his  Plea,  that  he  was  a  declared 
Bankrupt  post  causam  Actionis,  &c.  For  whenever  a  Person  •  claims  the  Benefit  of 
an  Act  of  Parliament,  he  must  shew  himself  intitled  to  every  Thing  he  claims  by  the 
Act ;  and  cited  the  Case  of  CotlonxU  and  Clutterbuck :  Action  upon  a  promissoiy 
Note  payable  at  a  future  Day ;  Defendant  pleaded  Bankruptcy  in  Bar ;  and  upon 
Demurrer  it  appeared  the  Note  became  payable  after  the  Time  of  Bankruptcy ;  and 
tho'  it  was  insisted  the  Note  created  a  Debt  notwithstanding  it  was  payable  at  a  future 
Day,  and  that  a  Release  would  have  extinguished  it,  yet  it  was  objected  that  the  Bank- 
ruptcy was  no  Bar,  the  Note  not  being  payable  till  aiterwards. 

Mr.  Draper  cofW  :  The  Plaintiff  should  not  have  demurred.  By  the  Statute  the 
Defendant  is  obliged  to  tender  an  Issue,  which  he  hath  done  in  this  Case,  by  pleading 
that  the  Cause  of  Action  accrued  before  the  Bankruptcy ;  and  had  Plainti^  joined 
Issue,  he  might  have  given  all  this  Matter  in  Evidence.  The  Defendant's  Plea  is  ^ooA 
if  within  any  of  the  Acts  now  subsisting.  And  by  7  G.  1,  c.  31,  the  Plaintiff  was  intitled 
to  a  rateable  Part  of  the  Bankrupt's  Estate,  tho'  the  Bond  was  payable  in  futuro.  Vide 
Case  of  Ttdly  and  Sparks,  where  Bankruptcy  was  h^  no  Bar,  because  the  Case 
depended  upon  a  Ccmtingency,  and  the  Plaintiff  not  intitled  to  distributive  Share 
a  v.— 19 
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upon  such  a  Bond.  The  Court  said  there  was  a  Difference  between  Debts  upon  Bond 
and  promissory  Notes.  Sed  adjimmatvr. 


[219]  174.— Beach  v.  Bourn.  [1732.] 

Libel  in  the  Spiritual  Court. 

The  Defendant  being  libelled  against  in  the  Spiritual  Court  for  acting  as  a  Parish 
Clerk,  he  applied  to  this  Court  for  a  Prohibition  ;  and  the  Case  having  been  argued 
several  Times,  it  was  now  again  spoke  to  by  Mr.  FUmer  and  Fazakerly.  Filmer  for 
the  Defendant  argued,  that  three  Things  were  to  be  considered  in  the  Determination 
of  this  Affair,  viz.  Whether  the  Office  of  a  Parish  Clerk  was  a  Temporal  or  Spiritual 
Office.  2(Uy,  Supposing  him  a  Spiritual  Officer,  whether  the  Ecclesiastical  Court 
could  oblige  him  to  take  out  a  Licence  to  officiate.  And  Sdly,  Whether  or  no  he  could 
appoint  a  Deputy.  He  said  it  was  agreed  upon  the  last  Argument,  that  the  Ifanner 
01  nis  Election,  whether  by  the  Parson  or  the  Parishioners,  made  no  Difference  as  to 
the  Nature  of  his  Office ;  but  it  seems  incredible,  if  he  is  a  Sforitual  Officer,  that  the 
Fbiriahimers  dbould  ever  have  obtuned  a  Power  of  electing  him.  In  6ibson*s  Codex 
he  is  said  to  be  a  Spiritual  Officer,  but  no  Authority  cited  to  support  this  Doctrine  ; 
there  are  a  great  many  Cases  in  our  Law-Books  where  this  Office  is  taken  Notice  of, 
and  in  all  of  them  he  is  held  to  be  a  Temporal  Officer.  13  Rep.  70 ;  2  Cro.  670  ; 
Pahn.  379 ;  Keb.  289 ;  Marsh,  101 ;  Godb.  163  ;  Old  Bendl.  142,  which  Case  was 
determined  Hil.  22  Jac.  1.  Leon.  94 ;  Yitz.  Abridg.  Tit.  Annuity,  40.  Hughes^s 
Parson*8  Law,  275,  where  an  Annuity  was  granted  to  a  Man  until  he  was  promoted  to 
a  Benefice ;  and  in  a  Writ  of  Annuity  brought  by  the  Grantee,  the  Defendant  alledged 
that  the  Plaintiff  was  made  by  him  the  Clerk  of  such  a  Parish  Church  ;  and  it  was 
ruled  to  be  no  good  Plea  to  bar  him  of  his  Annuity,  for  that  the  Clerk  of  a  Parish  was 
but  a  Lay  Officer,  and  removable  at  the  Pleasure  of  the  Parishioners  ;  and  he  ui^ed 
the  last  Case  as  a  Case  in  Point.  As  to  the  second  Point  he  said  t^t  the  Clerk  was  not 
obliged  to  take  out  a  Licence,  let  his  Office  be  either  Spiritual  or  Temporal.  Can.  1603» 

guts  the  Judgment  of  the  Clerk's  Abilities  in  the  Minister  ;  but  tnere  is  no  Law  or 
anon  that  obliges  him  to  take  a  Licence  from  the  Ordinary  to  permit  him  to  officiate  ; 
and  this  being  the  Foundation  of  the  Prosecution,  it  is  incumbent  upon  them  to  shew 
how  the  Ordinary  came  to  have  such  a  Jurisdiction.  As  to  the  third  Point,  he  said  that 
was  not  necessary  to  be  determined  in  this  Case  ;  but  there  is  a  Difference  between  a 
Deputy  and  the  Assignee  of  an  Office.  9  Rep.  48.  Tho'  the  Office  is  Spiritual,  yet 
the  Right  is  Temporal.   Roll.  Rep.  274  ;  2  Roll.  Abr.  285  ;  2Brown.lI. 

Mr.  Fazakerly  cont':  The  Case  in  FiU.  and  Hughes's  P,  L.  destroys  itself,  because 
he  is  there  said  to  be  an  Officer  Temov&^2XS^h\e  at  Pleasure  of  the  Parishioners, 
whereas  it  has  always  been  adjudged  the  contrary ;  for  that  it  is  an  Office  for  Life,  and 
thereby  he  gains  a  Freehold.  HU.S  Ann.  MtMurd  and  Smiiih ;  where  a  Pariah  Q\sA. 
sued  in  Spiritual  Court  for  a  Pension,  uid  a  Ftohibiti(m  being  mov'd  for,  it  was  hdd 
that  he  was  an  Ecclesiastical  Officer,  and  might  sue  in  the  Spiritual  Court,  dbc.  The 
Proceedings  below  are  not  against  him  as  an  Officer  or  Parish  Clerk,  but  he  is  libelled 
against  for  taking  upon  himself  to  exercise  a  divine  Office  without  any  Authority.  If 
one  may  intrude  himself  into  a  Church,  another  may ;  and  unless  the  Spiritual  Court 
have  a  Jurisdiction  in  these  Matters  to  punish  such  Disturbances,  who  can  1 

By  the  Court.  The  Libel  against  him  is  not  for  a  Disturbance,  but  for  intruding 
into  the  Office,  and  |>erforming  Divine  Service  on  Sundays,  dtc,  without  Licence; 
but  no  Misbehaviour  is  alledged. 

Mr.  Fasakerly.  Where  a  Person  intrudes,  and  conduce  to  officiate,  it  is  the  Busi- 
ness of  the  Ordinary  to  see  by  what  Authority  he  does  ;  for  barely  to  officiate  without 
Authority  is  a  Distiurbfuice.  Supposing  the  Spiritual  Court  to  nave  a  Juriadictkn, 
this  Power  is  incidmt  to  it ;  ami  whether  a  Licence  is  necessary  or  not,  is  proper  iar  the 
Determination  of  that  Coiu*t ;  and  if  a  Licence  is  not  necessary,  that  wul  bie  a  proper 
Defence  for  the  Defendant  in  the  Courts  below.  As  this  is  a  Prosecution  for  intrudmg 
into  a  Divine  Office,  it  is  properly  cogniiable  in  the  Spiritual  Court ;  for  it  is  not  pre- 
tended there  is  any  Remedy  against  him  elsewhere,  which  is  a  strong  Instance  that 
the  Remedy  must  be  in  the  Spiritual  Court.  1  Vent  64.  And  to  shew  the  Spiritual 
Court  had  a  Jurisdiction,  he  cited  tJie  Case  of  Tovmshend  and  Thorp,  which  was  a  libel 
in  Sfriritual  Court  against  a  Parish  Clerk,  charging  him  with  several  Temporal  Crimea. 
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M  Swearing,  Drinkmg,  dc.  This  Coiirt  stud  PioceedingB  an\y  in  Uiat  Case,  until  the 
Defendant  was  found  guilty  by  Indictment  for  the  same  Orimea,  and  then  aufEered  the 
Spiritual  Oourt  to  proceea  to  Deprivation,  which  this  Court  would  not  hare  done 
Buppofling  they  had  no  Jurisdiction. 

Mr.  Filmer's  Reply  :  It  is  not  pretended  there  is  any  Law  or  Oanon  to  force  the  De- 
fendant to  take  out  a  Licence,  and  yet  this  is  the  Reason  and  Foundation  of  the  Prosecu- 
tion. Here  is  no  Crime  charged  against  him  ;  had  he  been  guilty  of  Misbehariour, 
the  Spiritual  Court  might  have  had  some  Reason  for  this  Prosecution.  In  the  Case 
of  Townshend  and  Thorp,  Distinction  was  taken  where  the  Clerk  was  elected  by  the 
Parson,  and  where  by  the  Parishioners  ;  and  it  was  there  said  the  Nature  of  the  Office 
followed  the  Manner  of  the  Election ;  and  in  that  Case  the  Spiritual  Court  proceeded 
tiy  Consent ;  for  upon  this  Court's  staying  Proceedings  pending  the  Indictment,  the 
Deffflkdant  agreed  uiat  the  Spiritual  Court  should  proceed  afterwards ;  but  that  was  by 
[221]  Permission  only  ;  and  then  the  Prohibition  stood  quoad  the  Punishment,  and  the 
Procedendo  granted  only  quoad  Deprivation. 

Bjf  the  Court.  The  single  Question  in  this  Case  is,  whether  a  Licence  is  necessary  or 
□ot ;  here  is  no  Disturbance  complained  of,  which  would  have  much  altered  the  Case ; 
for  a  Misdemeanor  may  be  punished  below  let  the  Office  be  either  Spiritual  or  Temporal. 
If  he  can't  act  without  a  Licence,  this  in  Effect  gives  the  Ordinaiy  the  Right  of  Election, 
hi  Chief  Justice  Holt's  Time,  a  Clerk  sued  for  his  Salary  in  the  Ecclesiastical  Court, 
and  a  Prohibition  was  granted,  for  the  Court  held  him  to  be  a  Lay  OfHcer ;  Anonymus 
Case  cited  by  Lee,  Justice  :  But  there  is  no  Occamon  to  determine  that  Point  now. 
He  certainly  was  not  inter  minores  Ordines ;  nor  was  l^ere  originally  any  such  Officer. 
Vide  IntUtutio  Juris  Canonici,  22.  But  there  bdng  no  Case  cited  to  prove  a  Licence 
necessary,  the  whole  Court  adjudged  the  Prohibition  to  stand. 

175.— Cooper  v.  Norhan.  [1732.] 
Writ  of  Error. 

Judgment  in  C.  B.  against  the  Defendant,  who  brought  a  Writ  of  Error,  pending 
which  the  Plaintifi  became  a  Bankrupt,  and  an  Assignee  being  appointed  under  the 
Cfflnmisaion  of  Bankruptcy,  he  brought  a  Scire  Facias  ad  asn^ta/ndos  Errores  by  the 
Defendant,  who  now  came  and  prayed  Oyer  of  the  Scire  Faxias  in  order  to  controvert 
the  Aiq;»omtment  of  the  Plaintiff  as  Assignee  of  the  Commission ;  and  cited  Mod.  Rep. 
93. 

Mr.  Parfer  conV.  The  Defendant  is  not  intitled  to  have  Oyer,  nor  can  he  contro- 
vert the  Bankruptcy,  as  was  adjudged  in  the  Case  of  MUes  and  WUmot,  5  G.  2,  Mick. 
[1731]. 

This  is  no  more  than  the  common  Case  when  Judgment  is  recovered  by  Testator, 
who  dies  pending  a  Writ  of  Error,  dtc.  His  Executor  brings  a  Scire  Facias  to  asmgn 
Errors,  the  Defendant  in  that  Case  cannot  claim  Oyer. 

The  Court  refused  to  grant  Oyer,  and  the  Rule  that  had  been  obtained  was  dis- 
efaatged. 

176.— Ths  EiNQ  and  Holland.  [1732.] 
Order  of  Sessions. 

To  <][ua8h  an  Order  of  Sessions.  Two  Objections  were  made  to  the  Order  ;  1st, 
That  this  was  said  to  be  an  Order  made  in  the  City  of  Worcester,  and  it  does  not  appear 
in  what  County  the  City  of  Worcester  is  ;  and  2dly,  It  does  not  appear  that  the  Party 
was  summoned.  But  both  these  Objections  were  over-ruled.  The  City  of  Worcester  is  a 
Ocnmty  of  itself,  and  the  Court  ex  Officio  takes  Notice  of  all  Counties ;  and  it  is  alledged 
\9^!^  m  the  Margin  to  be  in  Com'  Vigor',  Pasch.  11  Ann.  [1712],  Queen  v.  Philips. 
Mich.  4  G.  1  [1717],  King  and  Blackwell,  both  Orders  of  Bastardy.  Mich.  8  ft  1 
[1721],  King  and  Clagge.  As  to  the  second  Objection,  the  Court  had  frequently  ovei^ 
rukd  it,  being  contrary  to  common  Justice  to  condemn  a  Man  unheard ;  and  the 
Court  won't  intend  this,  for  if  the  Party  was  not  summoned,  he  may  take  Advantage 
of  it,  and  the  Court  upon  Affidavit  will  act  aside  the  Order  for  want  of  it.  Note  :  Tms 
was  an  Order  of  Bastardy ;  and  Mr.  Parker  objected,  that  it  did  not  appear  how  old 
the  Butord  was ;  but  the  Order  was  general,  and  that  the  Defendant  being  the  reputed 
Father,  should  maintain  it  as  long  as  it  became  chargeable,  or  till  further  Order.  Sed 
tun  aUocatur ;  for  the  Father  is  obliged  to  maintain  him  so  long  as  he  remains  un- 
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capable  of  providing  for  himself,  and  the  subeequent  Words,  until  further  Order,  import 
no  more  than  that  he  shall  maintain  him,  unless  he  should  be  ordered  to  the  con- 
trary. There  was  another  Objection,  that  if  the  Court  take  Kotice  <rf  the  Oity  cl 
Worcester  as  a  County  itself,  that  the  Order  was  ill,  because  it  is  made  by  the  Justim 
of  t^e  County  at  large,  and  yet  said  to  be  at  tli^r  Quarter-Seaaons  tent*  apod  the  Oity 
of  Worcester ;  so  that  it  appears  upon  the  Face  of  the  Order  to  be  out  of  thdr  Jnxis- 
diction.  But  this  Objection  was  likewise  over-ruled,  for  there  is  an  Exception  in  As 
Act  for  tiiiB  Purpose ;  and  so  the  Order  of  Sesucms  was  confirmed  by  Page  and  Prabfn, 
Absente  Raymond,  C.  J.,  and  Lee. 

177.— Paul  and  Knight.  [J732.] 
Policy  of  Insurance. 

Action  upon  a  Policy  of  Assurance  in  the  Mayor's  Court  at  BritUL  Titieadaixi 
pleaded  Non  Assumpsit,  upon  which  th^  were  at  Issue.  A  Jury  was  sumnumed 
regularly,  but  at  tlw  Trial  there  was  a  Defecka  Juratorvm,  whereimon  a  Tales  de  Cw- 
mmstmiibus  was  awarded,  and  a  Yerdiot  for  the  Plaintiff.  The  Pefendant  brought 
Error,  and  assigned  for  Cause,  that  notwithstanding  the  Tales  is  said  to  be  reUtrned 
secundum  Consuetttdinem  Civitatis  prcBdict\  and  Statut'  in  hujusmodi  Casus  provis*, 
yet  such  a  Custom  cannot  be  good,  because  contzury  to  Law ;  and  the  Statute  which 
gives  a  Tales  does  not  extend  to  inferior  JurisdicUons,  but  only  to  Courts  of  Records. 

Mr.  Draper,  who  argued  this  Point,  gave  an  Historical  Account  of  Trials  by  Tales ; 
and  cited  the  Stat.  Westm.  2  ;  42  Ed.  S,  c.  11 ;  and  32  Hen.  8.  And  to  prove  that 
Customs  which  were  contrary  to  Common  Law  were  not  good,  he  cited  Cra  Gar.  369 ; 
Roll.  Abr.  563,  564,  P.  4,  5, 11,  17 ;  9  Rep.  13,  Dovmum's  Case ;  Telv.  214  ;  Stylo's 
Bep.  16  ;  2  Boll.  Abr.  672. 

[2233  Serjeant  Eyre  cont' :  The  Question  in  the  present  Case  is,  whether  Trials  by  a 
Tales  de  Circumstantibus  in  inferior  Court  secundum  Consuetudinem  be  good  by  Custom 
or  not.  It  is  objected,  that  this  Custom  is  not  good  because  contrary  to  the  Course  of 
Common  Iaw  ;  but  is  no  Reason  to  destroy  the  Sufficiency  of  a  Custom,  for  Con- 
suetudo  vincil  Communem  Legem.  But  the  proper  Question  is,  Whether  this  Custom 
is  reasonable  or  not.  And  the  Statute  which  has  been  cited  by  Mr.  Draper^  and  whidi 
gives  a  Tales,  sufficiently  proves  the  Reasonableness  of  this  Custom,  otherwise  the  Act 
of  Parliament  would  not  have  impowered  any  Jurisdiction  to  grant  it.  He  cited 
several  Cases  to  shew  that  Customs  which  have  been  contrary  to  the  Proceedings  at 
Common  Law  have  been  adjudged  good.  Roll.  Abr.  564  ;  Cro.  Eliz.  894 ;  1  Mod.  96. 
And  the  Custom  which  is  reported  in  1  Roll.  Abr.  to  be  ill,  because  contrary  to  Common 
Law,  is  reported  otherwise  in  2  Roll.  Abr.  672,  with  a  Dubitatur,  and  so  concluded 
this  Point,  that  the  Custom  in  this  Case  seemed  reasonable,  not  only  from  the  Nature 
of  the  Thing,  because  conducive  to  the  Expedition  of  Justice,  but  also  because  the 
Legislature  had  thought  proper  to  establish  it. 

Baymond,  C.  J.  This  is  returned  a  Custom  Time  out  of  Mind :  then  the  Question 
is,  whether  reasonable  or  not ;  for  it  being  contrary  to  Common  Law  will  not  vitiate 
it :  For  unless  it  was  contrary  to  Common  Law,  it  would  not  be  a  Custom  ;  and  it  is 
a  strong  Argument  of  the  Reasonableness  of  this  Custom,  because  the  Parliament  have 
thought  proper  to  establish  it.  Before  the  Statute  of  Wills,  Lands  were  not  devisable 
by  Common  Law,  and  yet  they  were  so  by  Custom  ;  and  the  Act  of  Parliament  is  a 
Confirmation  of  the  Reasonableness  of  it.  There  are  several  Corporate  Towns  which 
at  this  Day  claim  the  same  Custom ;  and  what  would  be  the  Consequence  if  we  should 
now  overthrow  it.  Bristol  and  Colchester  were  said  to  have  Trial  by  a  Tales,  and  that 
this  had  prevailed  Time  immemorial.  And  this  Case  being  arsued  over  again  mt  another 
Bay,  Mr.  Wright  insisted  for  the  Fhuntiff  in  Error,  that  Trials  by  Tales  were  not  good 
and  allowable  by  Custom ;  for  Customs  which  are  against  Law,  and  the  Reason  ai^ 
Poficy  of  the  Law,  cannot  be  reasonable,  and  ther^ore  are  not  good.  A  Custom  ii « 
reasonable  Act  that  hath  been  continued  Time  out  of  Mind,  and  by  constant  Usage 
allowed  or  allowable  by  Law.  But  a  Trial  by  Tales  is  not  allowable  by  Law,  and  there- 
fore unreasonable.  2  And.  152.  A  Custom  against  common  Right  is  not  good. 
1  Roll.  Abr.  565,  p.  9.  It  is  not  a  good  Custom  for  a  Court  to  award  a  Capias  in  an 
Action  of  Debt,  or  any  such  Writ,  before  a  Summons  hath  been  awarded,  for  diis  is 
agunst  the  Course  of  the  Common  Law.   1  Roll.  563,  p.  11.   No  Usage  or  Custom 
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can  be  allowed  to  run  against  the  King's  Prerogative.  Da.  36 ;  1  Roll  Abr.  566. 
And  the  Reason  is  [224]  oot  because  Nullum  Tempus  occurrit  Begi,  but  because  the 
Prerogative  is  Part  of  the  Common  Law,  and  so  considerable  a  Branch  of  it,  that  no 
GuBtom  shall  be  sufiered  to  prevail  against  it.  It  is  not  a  good  Custom,  that  if  a  Man 
becomes  Bail  in  London,  and  the  PlaintifE  recovers  against  the  Principal,  and  sues  out 
a  CapiaSf  whereupon  the  Sheriff  returns  a  Nm  est  InveiUtts,  that  immediately  upon  this 
Betum  vi^ut  any  Scire  Facias  against  the  Bail,  the  Bail  may  be  taken  in  Enoution 
upon  hiB  Beoogmsance ;  for  this  is  against  Law  and  Reason,  because  had  he  sued  out  a 
Scire  Facias  against  the  Bail,  they  n^ght  have  pleaded  a  Release  or  Death  of  the 
Principal.  BoD.  Abr.  563,  p.  13.  This  shews  that  the  Law  will  not  suffer  its  Rules 
to  be  broke,  nor  Usage  to  prevail,  against  them.  Dyer,  357 ;  Roll.  Abr.  553,  658, 
563;  Palm.  211,  212;  Moor,  8;  2  Roll.  Abr.  549;  Dav.  53;  2  And.  152;  2  Inst. 
46,  47.  Law  and  Reason  in  respect  to  Custom  are  synonymous,  and  whatever  is 
contrary  to  the  legal  Custom  and  Usage  of  the  Law,  must  be  unreasonable,  because 
contrary  to  the  Policy  and  Reason  of  the  Law.  Custom  of  inherilsng  by  Bttrrou^h 
English  and  Gavelkind  good  and  alk>wable,  not  only  because  no  Prejudice  can  arise 
by  siuh  Customs,  but  because  the  Commencement  of  them  was  antient  as  the  Law 
itself.    Salk.  251.    He  further  argued,  thi^  admitting  the  Custom  good,  yet  it  is  ill 

fileaded  in  this  Case,  for  it  does  not  appear  the  Parties  have  the  Benefit  of  Challenge, 
t  is  only  said,  that  by  Custom  Standers-by  may  be  sworn  in.  By  Oonunon  Law,  an 
Alien,  Villain,  or  infamous  Person,  cannot  be  a  Juror ;  and  in  the  present  Case  a 
Stander-by  having  all  these  Disabilities  might  be  sworn  in  and  become  a  Juror  contrary 
to  the  Will  and  Intention  of  the  Parties,  for  the  Custom  gives  no  Challenge  ;  and  this 
Defect  is  not  aided  by  the  subsequent  Words  Secund'  formam  Stat',  for  provided  there 
be  no  such  Statute,  the  Words  are  not  available  ;  and  if  a  Statute,  it  cannot  aid  in  this 
Case  ;  for  it  is  alledged  to  be  a  Custom  which  cannot  be  by  Statute,  for  a  Custom  cannot 
commence  within  Memory.  Custom  to  try  in  inferior  Courts  by  six  Jurors  only  is  not 
good;  and  so  it  was  expresly  held  in  Roll.  Abr.  564,  altho'  it  appeared  by  Certificates,  that 
more  than  20  Courts  in  Cornwall  held  Trial  by  the  same  Custom ;  and  so  is  Cro.  Car. 
259  ;  1  Sid.  And  the  Reason  is  not  because  this  wayof  Trial  is  agunst  natural  Reason, 
bt^  because  it  is  against  l^e  Reason  of  the  Law.  The  Statute  of  32  S.  8,  does  not 
commend  Trials  by  TcUes^  but  only  gives  a  discretionary  Power  to  the  Justices  to  name 
other  able  Persons  of  the  same  County  at  the  Prayer  of  the  Party ;  but  being  a  Stuider- 
by  is  no  Qualification.  And  it  is  not  said  that  by  Custom  the  Tales  must  be  ex  Civitat' 
prtsdict'.  Communis  Error  facit  Jus ;  but  that  Maxim  establishes  general  Errors 
only,  and  not  such  as  are  local ;  for  should  the  Construction  prevail,  no  Custom  so 
absurd  but  might  [225]  be  established  by  it.  Those  Cases  that  have  been  cited  in 
Support  of  the  Custom,  Cro.  Eliz.  894 ;  Mod.  96 ;  1  Roll.  Abr.  564,  are  only  Cases 
varying  from  the  common  Rule  of  Remedy,  but  not  varying  from  common  Rules  of 
Right  and  Justice,  and  so  concluded  that  the  Custom  in  this  Case  was  unreasonable 
and  void. 

Mr.  Serjeant  Prime  conV :  All  Customs  that  are  in  themselves  reasonable  and 
beneficial  to  the  Publick  are  good  Customs.  This  Custom  is  in  itself  reasonable,  and 
must  now  be  construed  so  to  be.  because  since  established  by  the  Statute.  And  the 
5  £Zts.  cap.  5,  says,  this  Statute  which  establishes  Trials  by  7*0^5  is  a  good  and  beneficial 
Law ;  and  therefore  the  5  Eliz.  provides  that  it  shall  be  extended  into  the 
Counties  of  Wales  ;  and  this  is  the  strongest  Argument  in  Support  of  the  Reasonable- 
ness of  a  Custom.  The  Reason  why  it  is  not  a  good  Custom  to  arrest  upon  a  Capias, 
<fc.,  is,  because  it  would  be  unreasonable  to  take  a  Man  into  Custody,  and  deprive  him 
of  his  Liberty,  without  having  first  summoned  him.  So  a  Trial  by  6  Jurors  is 
ex[n«8ly  contrary  to  the  Common  Law.  But  where  there  are  12  Jurors,  whether 
they  be  returned  upon  the  Panel  or  supplied  by  a  Tales,  it  is  still  a  Trial  by  12,  and 
agreeable  to  Trials  at  Common  Law.  2  Roll.  Abr.  672.  This  is  held  a  good  Custom, 
and  ia  a  Determination  subsequent  to  the  Resolution  in  the  first  Part  of  his  Abridgment ; 
and  in  a  Book  called  Trials  per  pais,  it  is  laid  down  as  a  stated  Rule  that  such  Trials 
ue  good.  All  Customs  that  are  uwf  ul  and  tend  to  the  Expedition  of  Justice  are  good ; 
and  this  is  the  Foundation  of  the  Custom  in  the  present  Case. 

Cur* :  Whether  or  no  such  a  Custom  is  good  is  not  necessary  to  determine  in  the 
present  Case ;  for  the  Custom  as  alledged  in  the  present  Case  is  ill  pleaded.  It  is  only 
said  per  Consueludinem  Jurati  &  Triati.  But  it  Soea  not  appear  the  Parties  are  by  this 
Custom  intitled  to  a  Challenge.    All  Trials  at  Common  Law  must  be  per  pares ;  but 
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according  to  this  Custom,  as  it  is  now  pleaded,  any  Stander-by,  notwithstandii^  ha  is 
otherwise  disqualified,  may  become  a  Juror ;  therefore  such  a  general  Oustom  cannot 
be  reasonable ;  and  so  Judgment  was  reversed.  Not«  :  The  Words  of  the  Entry  in 
this  Case  were  as  follows :  Seven  of  the  impanelled  Jury  only  appearing,  Et  mia 
Tesiduum  ejusdem  JuraV  non  Compar\  ideo  secundum  Consuetudinem  CivitcW  prcBdict\ 
cUii  de  GireumstatUibus  per  servients m  ad  Clavam  Civ'  prcsdict',  ac  Ministrum  Cur' 
hie  prtadiet't  ad  hoc  electi  ad  Bequisitiati'  prcefat'  querent'  per  Mandatum  Cur'  hie  de 
novo  apponuntur,  quorum  wmina  in  paneUo  uUim'  mentionai'  affUeniur  in  Cur*  hie 
secundum  f&rmam  StatuV. 

[226]  178.— Read  p.  Chapman.  [1732.] 
[S.  G.  2  Str.  937.    See  Bans<m  v.  Royden,  1867,  L.  E.  3  C.  P.  50.] 
Libel  in  the  Spiritual  Court 

Libel  in  the  Admiralty  Court  for  Bdariners  Wages.  Upon  Motion  for  a  Prohibition 
the  Case  was  this  :  The  Captain,  who  was  Plaintiff,  went  out  to  Sea  as  Mate  of  the  Ship  ; 
during  the  Voyage  the  Cfaptain  died,  and  was  succeeded  by  the  Mate,  which  came 
home  as  Captain,  and  then  sued  for  bis  whole  Wages  in  the  Admiralty,  as  well  those 
accruing  to  him  as  Mate,  as  for  those  that  were  due  to  him  as  Captain ;  and  because 
the  Captain  cannot  sue  for  his  Wages  in  the  Admiralty,  being  a  Privilege  allowed  only 
to  the  Mariners,  a  Prohibition  was  moved  for. 

The  Court  said  here  were  two  distinct  Causes  of  Action ;  the  one  upon  the  special 
Contract  that  was  made  as  Mate,  the  other  upon  the  special  Promise  ariaiDg  in  Law 
to  the  Flaintiifi  as  Captain  for  the  Management  of  the  Ship  :  And  therefore  they  divided 
Uie  Motion,  and  agreed  that  Plaintifi  mi^t  sue  in  Admiralty  for  the  Wages  which 
accrued  to  him  as  Mariner ;  but  for  what  is  due  to  him  as  Captain,  he  must  sue  in  the 
Courts  of  Common  Law ;  and  so  granted  the  Prohibition  as  to  that  Part  only. 

179. — TmtusTOUT  V.  Holdfast.  [1732.] 
Ejectment 

In  Ejectment.  The  Lessor  of  the  Plaintifi,  in  order  to  prevent  the  Statute  of  Limita- 
tion being  given  in  Evidence,  kud  back  his  Demise  so  far  as  to  bring  his  Entry  within 
the  Time  lunited  by  the  Statute.  Mr.  Fazaktrly  moved  that  the  Demise  might  be 

altered,  and  laid  within  such  a  Time  as  the  Statute  might  operate  upon  it ;  for  other- 
wise as  the  Demise  is  now  laid,  the  Defendant  will  be  concluded  from  giving  it  in  Evidence 
upon  the  Trial ;  for  when  he  confesses  Lease,  Entry  and  Ouster,  he  confesses  every 
Thing  but  a  Fine  ;  and  therefore  the  Entry  being  within  20  Years,  as  laid  in  the  Demise, 
will  Bar  him  of  the  Benefit  of  the  Statute  ;  and  mentioned  a  Case  that  was  tried  before 
Mr.  Baron  Carter^  where  the  Demise  was  laid  30  Years  back ;  the  Defendant  oSer'd 
to  give  the  Statute  in  Evidence,  but  having  confessed  Lease,  Entry  and  Ouster,  he 
was  concluded  against  his  own  Confession  to  say  the  Plaintiff  had  been  so  long  out  of 
Possession.  But  the  Demise  being  laid  30  Years  back,  so  that  notwithstan^n^  the 
Lease  and  Entary  the  Statute  might  have  run ;  the  Judge  put  it  iqnn  the  Plamtiff 
to  shew  he  had  Possession  wit^n  20  Years,  which  he  bang  not  able  to  do,  was  non- 
suited upon  his  own  Demise.  But  in  the  present  Case  there  being  no  Affidavit  to 
verify  that  the  Defendant  had  been  in  Possession  20  Years,  the  Court  did  nothing  in 
the  Motion. 

[227]  180.— Wish  v.  Chapman.  [1732.] 

Action  on  the  Case. 

Action  upon  the  Case  in  C.  B.  The  Defendant  pleaded  that  the  yicfr€hanoelIar 
of  tiie  University  of  Cambridge  ou^t  to  have  ConusEuice  of  the  Action,  and  no  oUier 
Court  The  Court  orer^ruled  the  Plea,  and  upon  the  Merits  of  the  Cause  gave  Judg- 
ment against  the  Defendant,  who  brought  Error,  but  did  not  make  the  ImiTeruty  a 
Party.  Mr.  Reeves  moved  that  the  Writ  might  be  amended,  and  made  agreeable  to 
the  Kecord,  by  making  the  Chancellor,  Scholars,  t&c,  of  the  University  a  Party  to  it ; 
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and  founded  his  Motion  upon  5  G.  1,  cap.  13.  The  UniTemtv  appean  by  Record  to 
be  a  Party  concemed,  and  the  Words  of  the  Statute  are  general,  inz.  any  Defect  in  the 
Record,  dc.  In  the  Case  of  the  Sword  Made  Company,  Mieh.  4  Geo.  2  [1 731],  a  Writ 
ol  Error  was  brought  and  alledged  that  the  Judgment  was  ad  gnue  damnum  of  Mary 
Edwards,  who  was  not  a  Pftrty  to  the  Record,       in  that  Case  the  Writ  was  amraded. 

Mr.  Sfrange  cont' :  Here  is  a  Variance  between  the  Writ  and  the  Record,  the  Uni- 
versity are  not  Parties  to  the  Record,  and  therefore  cannot  now  be  made  Parties : 
The  Statute  only  enacts,  that  the  Writ  shall  be  made  agreeable  to  the  Record,  so  that 
it  does  not  extend  to  this  Case.  In  the  Case  of  the  Sioord  Blade  Company,  it  was  there 
said  to  be  cki  grave  damnum  of  a  third  Person,  who  was  not  a  Party  to  the  original 
Action,  and  therefore  it  could  not  be  ad  grave  damnum  of  the  third  Person.  It  does 
not  appear  the  University  hath  sustained  any  Injury  by  this  Judgment,  aad  tiieiefore 
no  Oc^ion  to  make  them  Parties. 

Raymond,  C.  J.  Here  are  two  distinct  Judgments.  The  Defendant  hath  brought 
Error  upon  that  Judgment  which  eztnada  to  him ;  and  the  University  may  have 
Error  upon  the  other  Judgment  if  they  think  themselves  injured. 

lee,  J.  This  is  a  Writ  of  Error  thought  up(m  a  Judgment  in  C.  B.  and  does  not 
extend  to  the  Judgment  which  goes  in  DiraJlowance  of  the  Conusance.  Do  you  know 
of  any  Precedent  where  there  hath  been  an  Amendment  of  this  Nature,  where  after 
Conuzance  hath  been  disallowed,  Judgment  given  upon  the  Merits  of  the  Action, 
and  afterwards  Error  is  brought  upon  that  Judgment  1  Do  you  know  any  Case 
where  the  Writ  hath  been  amended  by  making  a  Person  who  is  Party  to  the  Conusfuice, 
Party  in  Error  to  the  second  Judgment  ? 

Probyn,  J.  The  Defendant  pleaded  Conuzance  which  was  disallowed,  and  Judgment 
given  against  him  upon  the  Merits  of  the  Action  :  The  Defenduit  himself  may  be  in- 
jured by  this  Action,  but  how  does  it  appear  to  be  oti  grave  damnum  of  the  University  f 

[228]  tieeves :  The  jurisdiction  of  the  University  appears  upon  the  Record  to  oe 
called  in  Question,  and  that  Jurisdiction  denied,  so  that  they  are  both  made  a  Party 
to  the  Seoord,  and  aggrieved  by  the  Judgment  If  they  have  no  Right  of  Conuzance 
the  Judgment  is  good  The  Court  gave  Time  to  search  Precedents ;  and  Mr.  Strange 
said.  Both  Parties  have  searched  for  Precedents,  and  we  cannot  find  any  to  warruit 
this  Amendment.  The  Words  of  the  Statute  are.  All  Writs  of  Error  wherein  there 
shall  be  any  Variance  from  the  original  Record,  or  other  Defect ;  which  must  imply 
such  a  Defect  in  the  Writ  of  Error  as  the  Court  cannot  proceed  to  give  Judgment 
upon  the  Record  either  to  affirm  or  reverse  it :  But  in  this  Case  the  Record  is  well 
removed,  and  the  Court  have  a  good  Foundation  to  proceed  upon.  The  Writ  answers 
the  Description  of  the  Parties  upon  Record,  and  so  no  Variance. 

Cut  :  The  Words  of  the  Statute  are,  or  any  other  Defect.  This  appears  plainly  to 
be  a  Defect  within  the  Act ;  by  pleacUng  Conuzance  the  University  was  necessarily 
made  a  Party  to  the  Record,  and  the  omitting  them  in  the  Writ  is  a  Defect  within 
the  express  Words  of  the  Act  There  is  no  DifEerenoe  where  the  Writ  is  amended  by 
addine  a  Party,  and  where  a  Party  is  struck  out  Note :  There  was  an  Affidavit  read 
that  the  University  claimed  Conuzance  of  the  Action,  and  that  they  had  ^ven  Dlrec- 
tkrna,  to  have  a  Writ  of  Enor  brought  upon  the  principal  Jud^ent  For  these 
Reasons  the  Writ  of  Error  was  amendw,  and  the  University  made  Parties  to  it. 


181.— WiGLEY  V.  Peachy.  [1732.] 
Trespass. 

Action  of  Trespass  for  taking  and  carrying  away  several  Cabbages,  Colliflowers, 
and  other  Greens,  dc  Defendant  pleads  that  the  Soil  was  the  Bishop  of  Winchester's, 
and  he  seized  them  Danu»e-feasant  as  Bailiff  to  the  said  Bishop.  Plaintiff  replies, 
that  the  King  granted  by  Letters  Patent  to  the  Bishop  and  his  Successors,  a  Licence 
for  holding  Fairs  at  such  and  such  particular  Days  of  the  Week,  and  that  one  of  those 
Days  (setting  forth  the  Day)  he  brought  his  Goods  to  the  Market  to  be  sold,  and  the 
Defendant,  without  any  reasonable  Cause,  did  take  and  carry  them  away.  The  De- 
fendant rejoins,  and  demands  Oyer  of  the  Letters  Patent,  though  not  pleaded  with  a 
proferl  hie  in  Cur' ;  and  then  goes  on  and  says,  he  seized  them  for  not  paying  Toll. 
Upon  Demurrer  it  was  objected,  that  the  Defendant  hath  not  shewn  tmit  any  Toll 
was  demanded,  nor  does  it  appear  what  the  Toll  was.   AH  Markets  an  m  thear  own 
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Nature  publick  and  common  to  all  the  Kmg's  Subjects ;  all  People  may  come  upon 
the  Soil  to  sell  and  buy,  and  an  Action  will  not  lie  against  them,  [229]  nor  are  the 
Goods  liable  to  a  Distress.  Cro.  Eliz.  75,  The  Mayor  of  LauTuxston's  Case.  Trespass 
against  him  for  taking  a  Quarter  of  Com ;  he  justified,  for  that  it  was  within  the 
Town  of  L.  and  it  was  Damage-feasant  in  his  Freehold.  The  PhuntifE  pleads  that  a 
Market  was  granted  by  Letters  Patent,  and  that  the  Locus  in  quo,  <£c.,  was  appointed 
for  the  Market  Place ;  and  he  brought  his  Com  on  the  Market  Day,  and  set  it  there, 
and  the  Defendant  took  it  And  upon  Demurrer  it  was  objected,  that  the  Mayor 
oould  not  iustifT  the  Taking  it ;  so  in  Cro.  Eliz.  627,  628,  Saioyer  and  WUkviuen,  If 
the  Defendant  nad  any  Bight  of  Toll,  which  shall  be  determined  by  the  Judges  if  H 
comes  judicifdly  before  them,  and  if  unreasonable,  punishable  by  the  Statute.  2  Inst. 
222.  But  the  chief  Objection  was,  that  no  Toll  should  be  paid  de  Communi  Jure  for 
Things  brought  to  the  Fair  or  Market  unless  they  be  sold,  and  then  the  Toll  must  be 
taken  of  the  Buyer  :  But  in  antient  Fairs  and  Markets,  Toll  may  be  paid  for  the  Stand- 
ing in  the  Fair  and  Market  tho'  nothing  be  sold.  2  Inst.  220 ;  2  Boll.  Abr.  123  ; 
2  Lutw.  1386,  Leigh  v.  Pym.  The  Six  Cwrpenters  Case  was  also  cited,  8  Eep.  146. 
But  to  what  Purpose  or  how  applicable  to  the  present  Case,  Quwre. 

Serjeant  Belneld  conV  :  It  does  nbt  appear  by  the  PUintifE's  Beplication  he  hath 
any  Title  to  the  Lord's  Soil.  Because  it  was  made  a  Fair  by  the  King's  Letters  Patents, 
it  does  not  follow  inde  that  the  Lord's  Soil  is  given  to  the  PubUck,  or  that  the  Plaintiff 
may  commit  a  Trespass  thereon  without  making  the  Lord  a  Satisfaction.  The  Re- 
plication therefore  is  defective,  for  the  Plaintiff  is  bound  of  common  Bight  to  pay 
Stallage,  which  must  be  tendered  before  he  can  set  down  his  Goods  or  expose  them  to 
Sale.  2  BolL  Abr.  123.  If  a  Man  hath  a  Fair  in  a  Place,  they  who  have  Houses  next 
adjoining  to  the  Fair  cannot  lawfully  open  their  Shops  to  sell  Commodities,  but  Stallage 
is  due  for  it,  for  they  cannot  take  the  Benefit  of  the  Fair,  without  paying  the  Duties 
to  him  who  hath  purchased  it ;  a  fortiori  where  the  Soil  belongs  to  the  Lord.  To 
this  it  was  answered,  that  the  Stallage  was  not  incident  to  the  Fair,  but  to  the  Land. 
Vide  Moor,  474.  And  a  Man  may  nave  the  Mitrket  that  is  not  Owner  of  the  SoiL 
11  .ff.  6,  23. 

Cur' :  Here  are  two  Points  necessary  to  be  considered,  whether  Stalla^  is  due  of 
common  Bight ;  and  in  the  next  Place,  whether  a  Tender  is  necessary  before  the  Goods 
axe  exposed  to  Sale.  There  is  no  one  Case  cited  to  support  either  of  these  two  Ques- 
tioDB ;  and  the  Case  in  Roll.  Abr.  seems  to  be  a  pretty  extraordinary  one.  The  Lord 
might  as  well  claim  Toll  for  the  Shoi>keepers  looking  out  of  their  Windows.  The 
Stallage  as  it  is  claimed  by  the  Plea  is  claimed  as  incident  to  the  Fair,  and  not  as  incident 
to  the  Lands.  Sed  adjoumatur  for  a  second  Argument ;  and  afterwards  the  Court 
made  a  Bule  for  Judgment  for  the  [230]  Plaintiff,  unless  Cause.  Note  :  Mr.  Draper 
made  use  of  CarperUers  Case,  to  shew  that  a  Man  cannot  be  a  Trespasser  for  a  Non- 
feasance, in  Objection  to  Plaintiff's  Bejoinder,  who  pleaded  that  he  seized  the  Goods 
Damage-feasant  for  Non-payment  of  Toll,  whereas  the  Non-payment  of  Toll  cannot 
make  a  Treepass  because  a  Non-feasance. 


182.— The  King  and  Inhabitants  of  Loughborough.  [1732.] 

Highways. 

Indictment  for  not  repairing  the  Highway.  The  Court  was  moved  for  a  special 
Jury,  and  the  Parties  by  Agreement  entred  into  a  Rule  not  to  take  Advantage  of  Errors. 
After  a  long  Trial,  and  examining  a  great  many  Witnesses  on  both  Sides,  the  Defendants 
were  acquitted  upon  the  Merits  of  the  Case ;  notwithstanding  this  the  Defendants 
were  again  presented  by  a  single  Justice  of  a  Peace  for  not  repairing  the  same  Highway ; 
and  upon  these  Circumstances  Mr.  Fazakerly  moved  that  all  Proceedings  upon  the 
Presentment  might  be  staid.   Shew  Cause. 

183.— The  King  wnd  Osborne.  [1732.] 

Information  for  a  Libel. 

Information  was  moved  for  against  the  Defendant  for  publishing  a  Paper  intitled, 
A  true  and  surprizing  Relation  of  a  Murder  and  Cruelty  that  was  committed  by  the 
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Jews  lately  arrived  from  Portuaal ;  shewing  how  they  burnt  a  Woman  and  a  new 
bom  Infant  the  latter  End  of  Fthruary,  because  the  Infant  was  batten  by  a  Christian. 
And  then  goes  on  and  sets  forth  in  the  Body  of  the  Paper  a  particular  Account  of  the 
whole  Transaction ;  and  that  the  like  Cruelty  had  often  been  committed  by  the  Jaws, 
notwithstuiding  an  Act  of  ParUament  made  in  the  Reign  of  King  Car.  2,  to  prevent 
Murders,  committed  by  the  Jews.  It  was  obiectod,  that  admitting  that  this 
Paper  was  libellous,  yet  the  Charge  was  so  general  that  no  particular  Penona  could 
pretend  to  be  injured  by  it. 

Cur' :  This  is  not  by  way  of  Information  for  a  Libel  that  is  the  Foundation  of  this 
Comphunt,  but  for  a  Breach  of  the  Peace,  in  inciting  a  Mob  to  the  Distructioa  of  a 
whote  Set  of  People ;  and  tho'  it  is  too  general  to  irSis»  it  fall  within  the  Deaa^^ticm 
of  a  Libel,  yOb  it  will  be  pernicious  to  suffer  such  scandalous  Reflections  to  ^  tin- 
punished.  We  don't  give  any  present  Judgment  in  this  AfFair,  but  think  this  is  a 
Fact  proper  to  be  tried  Mr.  Strcmge  cited  the  Case  of  the  King  and  Orm«,  Trin.  1 1 
W.[1700],  which  [231]  was  an  Indictment  for  pubhshing  a  Libel  reflecting  scandalously 
upon  several  Laaies,  but  mentioned  no  one  in  particular ;  and  Judgment  wias  given 
against  the  Defendant,  but  afterwards  the  Court  arrested  the  Judgmeat.  ^t  in 
the  present  Case  several  Affidavits  were  made,  that  this  Paper  had  so  much  incensed 
the  Mob  against  the  Jews,  that  they  had  assaulted  and  beat  in  a  most  outiragious 
Manner  the  Prosecutor,  who  was  a  Jew.  The  Court  made  a  Rule  absolute  lor  an 
Information. 

184.— Chapman  v.  Labib.  [1732.] 
Trespass. 

Action  of  Trespass  against  the  Defendant,  who  was  a  Custom-house  Officer,  for 
taking  15  Shirte,  a  Silk  Nightgown  and  a  Velvet  Cap,  the  Goods  of  the  PUintif .  The 
Defendant  justified  that  he  was  one  of  the  Custom-house  Officers,  and  that  he  seised 
^e  Goods,  and  carried  than  to  the  King's  Warehouse,  because  the  Plaintiff  refused 
to  pay  Duty,  <S:c.  The  Jurv  found  that  the  Defendant  was  a  Custom-house  Officer, 
and  that  he  had  seized  the  Goods  mentioned  in  the  Declaration ;  they  likewise  found 
that  these  were  wearing  Apparel  only  which  the  Plaintiff  brought  from  France  for 
his  own  private  Use ;  and  upon  the  Whole  they  found,  that  these  Goods  were  not 
Mercantile,  and  therefore  gave  a  Verdict  for  the  Plaintiff  with  Damages.  This  Cause 
was  tried  before  Bayindnd,  C.  J.,  who  at  the  Trial  reserved  this  Point,  viz.  Whether 
these  Goods  being  found  to  be  for  a  private  Use,  and  not  Mercantile,  were  liable  to  pay 
Duty  or  not. 

Mr.  KetUAy  for  Plaintiff  argued,  That  no  Goods  but  Mercantile  Goods  were  liable 
or  subject  to  the  I^ymmt  of  iXity ;  and  that  the  Statute  of  13  &  14  Car.  2,  did  not 
extend  to  Goods  boiuht  for  a  {nrivate  Use.  That  by  the  22d  Section  of  this  ^tute, 
it  is  enacted,  That  Vessels  anointed  to  carry  Letters,  commonly  called  Packet  Boats, 
may  not  import  nor  export  Merchandise,  upon  the  Penalty  of  the  Forfeiture  of  £100, 
and  that  the  Merchandize  which  shall  be  found  aboard  these  Vessels  shall  be  forfeited 
and  lost ;  now  it  cannot  be  conceived  that  this  Clause  extends  to  Goods  which  are 
imported  for  private  Use,  and  that  a  Passenger  that  carries  a  few  Shirts  and  other 
necessary  Apparel  should  be  subject  to  such  severe  Penalties.  The  Statute  12  Car.  2, 
whereby  Tonnage  and  Poundage  are  granted  to  his  Majesty,  extends  likewise  to  Mer- 
cantfle  Goods  only ;  and  the  Reason  they  cannot  by  Implication  be  extended  to  any 
wearing  Apparel,  is  because  such  Goods  are  necessary  for  the  Conveniency  of  all 
Travellers  and  Passengerfi ;  whereas  by  the  Construction  that  is  contended  for  by  the 
Defendant,  a  Man  must  not  wear  a  Shirt  to  his  Back,  but  if  he  [23^  comes  f  rcnn  beyond 
Sea  he  must  pay  Duty  for  it ;  and  cited  Vaugh.  165,  Sheppard  and  Gomold  d  al\ 
where  Vaughan,  Ch.  J.,  in  his  Exposition  of  12  C'ar.  2,  c.  4,  says,  that  the  Wines  subject 
to  Tonnage  by  the  Statute  must  be  imported  as  Merchandize,  that  is,  for  Sale,  and 
to  that  End ;  for  no  other  Conception  can  be  of  Goods  brought  as  Merchandize  ;  and 
in  the  present  Case  the  Goods  are  expresly  found  not  to  be  Merchuidize,  and  are  so 
stated  upon  the  Point  reserved. 

Mr.  Seevei  catvC  :  Whoever  imports  Goods,  whether  he  be  a  Merchant  by  Pro- 
fession or  not,  is  a  Merchant  within  this  Statute.  It  has  been  adjudged,  that  if  a 
Person  draws  a  Bill  (rf  Exchange  he  is  a  Merchant.  2  Yentr.  296,  Sarsfidd  and 
C.  v.— 19* 
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Wilherly.  Common  Usage  ia  always  allowed  a  good  Exposition  of  an  Act  of  Pariia- 
ment ;  and  it  hath  been  the  constant  Usage  where  wearing  Apparel  hath  been  brov^t 
from  beyond  Sea  to  pay  Buty  for  than  tho*  not  brought  as  MerchandiEe.  If  &e 
Exposition  that  hatii  oeen  made  upon  the  Statute  by  the  Haintifi'a  CoonBel  should 
prevail,  the  Consequence  would  be  very  prejudicial  to  the  King's  Revenue,  if  no  Goods 
must  pay  Custom  but  what  are  Merclutndize.  It  will  in  a  manner  exempt  French 
Wines  from  all  Duty  ;  for  they  are  taken  the  same  Notice  of  in  the  Act  of  Parliament 
as  other  Groods ;  and  if  they  must  pay  no  Duty  but  when  they  are  imported  as  Mer 
chandize  for  Sale ;  then  when  Wines  are  imported  by  private  Families  for  their  ovn 
priTate  Use,  this  will  evade  the  Duty,  and  the  King  lose  his  Revenue,  contrary  to  the 
Intent  of  the  Acts  of  Parliament.  Supposing  a  Man  should  have  occasion  to  cloath 
his  Family,  and  import  Bales  of  rich  Sil^  (for  they  all  fall  under  the  same  Description}, 
must  these  SiUes  j^y  no  Duty  1  This  Construction  would  be  such  an  Inlet  into  the 
Acts,  that  any  piiTate  Person  may  import  Gkwds  vithout  Payment  of  any  Duty  to 
tlie  Crown,  because  they  are  not  brought  over  as  Traffiok. 

Cur' :  The  Point  in  this  Case  will  cfepend  upon  the  Circumstances  of  it.  It  appean 
the  Goods  in  Question  were  necessary  Apparel,  and  imported  for  the  Plaintiff's  own 
private  Use.  Where  Persons  go  to  excess,  and  bring  over  any  great  Quantity  of  Groodf , 
that  will  fall  within  another  Consideration.  It  does  not  seem  reasonable  that  Dut^ 
should  be  exacted  for  wearing  Apparel  that  is  necessary ;  and  on  the  other  Hand  it 
seems  as  unreasonable,  that  Peopk  should  be  left  at  Liberty  to  import  what  Quantities 
they  think  proper  under  this  Denomination :  But  that  a  Han  should  be  obliged  to 
pay  Duty  for  every  Trifle  he  brin^  over,  does  not  seem  to  be  reasonable.  Sed  adjoam- 
atur ;  the  Atiomey  Qeneral  desiring  Leave  to  speak  to  it ;  and  Mi^iodmcu  Tern, 
6  Q.  2,  Judgment  was  this  Term  given  for  t^e  Plaintiff. 

Baymottd,  Ch.  J.  The  Goods  in  this  Case  are  found  not  to  be  imported  by  way 
of  Merchandise,  but  for  the  Plaintiff's  own  [233]  private  Use ;  and  it  is  not  the 
Intent  of  the  Act  of  Parliament  such  Goods  should  pay  Duty ;  and  so  Judgment  for 
the  Plaintiff  per  tot'  Cur\   See  2  Stia.  493,  Same  Case, 


185.— Nichols  and  Swordfeageb.  [1732.] 
Assumpsit  on  a  promissory  Note. 

Assumpsit  upon  a  promissory  Note.  Defendant  pleaded  Nan  assumpsit  infra 
sex  Annos  ante  exhibition'  BUlce  prcsdict'.  Plaintiff  replies,  that  he  took  out  a  Bill  of 
Middlesex,  Trin.  6  ff.  1  [1720],  which  he  continued  down  to  Mich.  5  G.  2  [I731],and  then 
avers  quod  Causa  actionis  acorevit  infra  sex  Annos  ante  prosecutionem,  &c.  Defendant 
rejoins,  that  he  claimed  Oyer  of  the  Bill  of  Middlesex,  which  was  indorsed  with  certain 
Figures  upon  the  Back  of  it,  in  Pursuance  of  an  Act  of  Parliament  tent'  apud  Westm' 
9  W.  3.  So  goes  on  and  sets  out  the  Substance  of  the  said  Act ;  and  the  Indorsement 
bore  Teste  on  such  a  Day ;  and  then  concludes  quod  Causa  actionis  non  accrevii,  dhc  To 
this  the  Plaintiff  demurred,  and  shewed  for  Cause,  that  the  Act  of  Parliamrat  in  the 
Defendant's  Rejoinder  was  not  well  set  forth,  for  that  it  does  not  apfwar,  vhether 
the  9  W.  was  the  oiigimd  Sessions,  or  whether  it  was  held  by  Adjournment  only ; 
and  cited  Cro.  Jac.  Ill,  Ford  and  HuniitT :  Action  of  Debt  was  brought  upon  SUU. 
8  Eliz.  lot  Costs  in  Ejectment,  and  set  forth  ad  Parliamentum  ienium  apud,  dtc,  anno 
octavo  Eliz.,  whereas  the  Parliament  began  Anno  Quvnto,  and  by  Proroigation  was 
held  in  octavo  Eliz.  And  for  this  Caxise  after  Demurrer,  it  was  ruled  to  oe  ill.  So 
likewise  it  is  held  in  Cro.  Jac.  139,  Sir  William  Read  and  Potter,  and  Cro.  C«r.  232, 
The  King  and  Barnes,  and  Hill  and  Windsore. 

Mr.  Eager  conC  ;  He  insisted  that  the  Defendant's  Plea  was  a  good  Bar,  for  that 
the  Bill  of  Middlesex  bore  Teste  from  the  Time  of  the  Indorsement,  and  that  6  Yeara 
was  lapsed  from  the  Time  the  Note  bore  Date  ante  exhibition'  BUUm.  But  the  Court 
was  cleazly  of  Opinion,  that  a  W.  of  Middlesex  bears  no  Teste,  and  that  the  Indorse- 
ment on  ue  Back  was  only  to  save  the  Penalty  in  the  Act  of  Parliunent.  They  hdd 
likewise  the  Act  itself  was  ill  ^eaded  ^  and  agreed  the  Gases  in  Cro.  to  be  Law.  But 
the  chief  Obiecdon  with  the  Court  was,  if  all  tlus  Stuff  in  the  Rejoinder  relating  to 
the  Act^  of  Parliament  was  not  Surplusage  and  immaterial :  For  i^vhat  ia  set  oat 
oonoeming  the  Act  be  left  out  and  rejected,  there  is  then  a  good  Tender  ci  an  lame. 
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for  then  the  Case  will  stand  simply  thus  :  The  Defendant  pleads  quod  actio  non  aecrevit ; 
the  Plaintifi  replies  a  Bill  of  Middlesex  was  sued  out  at  such  a  Time,  and  that  Con- 
tinuances have  since  been  regiUarly  entred  ;  and  then  avers  quod  actio  aecrevit ;  and 
to  this  the  Defendant  rejoins  rjuoi  actio  rum  aecrevit,  <&c.,  which  is  a  good  Issue. 

[2341  beeves  :  If  the  Keplication  is  good,  our  Bejoinder  must  in  Consequence 
be  BO,  for  we  have  followed  it  Word  for  Word :  Surplusage  will  never  vitiate  the  Plead- 
ing when  there  is  enough  besides  set  forth  to  deny  the  Action,  notwithstanding  the 
Surplusage  be  shewn  for  Cause  upon  Demurrer.  The  Court  was  of  (pinion,  that  the 
Introduction  to  (he  BepHoation  was  Surplusage  and  immaterial,  ana  that  it  might 
be  rejected. 

186.— HiGDEN  and  Foster.  In  Cam'  Scac\  [1732.] 
Trespass. 

Trespass  for  taking  and  carrying  away  the  Goods  of  the  Plaintiff.  The  Defendant 
justifiea  that  he  was  a  Ciutom-house  Officer,  and  seized  them  as  forfeited  Goods,  and 
carried  them  to  the  King's  Warehouse  as  such.  Upon  the  Trial  the  Case  appears 
to  be  this :  The  Plaintiff  was  an  East-India  Merchant,  and  imported  Goods  from 
Holland,  which  upon  search  were  found  to  be  East-India  Goods :  But  it  appeared 
upon  Evidence  that  these  Goods  were  first  imported  upon  the  Company's  Account, 
who  sold  them  to  the  Plaintiff,  who  carried  them  into  Holland,  and  three  Years  after* 
wards  imported  them  into  England. 

Reyndds,  G.  B.,  held  that  they  were  not  forfeited  by  Stat.  Car.  2,  intitJed,  The 
NamgiUion  Act ;  and  so  Veidict  was  found  for  the  Plaintiff  with  Damages. 

187.— The  King  v.  Walker.  HU.  6G.2  [1733]. 
Scire  Facias. 

To  quash  a  Scire  Facias  which  was  brought  to  estreat  the  Defendant's  Kecog- 
nizance  for  not  going  to  Trial.  The  Defendant  was  indicted  in  Com'  Ebor'  for  not 
repairing  the  Highway.  The  Indictment  was  removed  by  Certiorari,  and  thereupon 
one  JoAn  Harrison  and  Bobert  Burnet  became  bound  by  Recognizance  in  the  Sum 
of  £20,  that  the  Defendant  should  go  to  Trial  eodem  Termino,  vel  ad  prox'  Sessionem 
de  Nisi  Prius  post  dictum  Termvnum,  which  is  always  the  Form  of  a  Recognizance 
upon  a  Ceriiorwri  to  remove  Indictments  in  London  or  Middlesex^  but  never  in  an  Outr 
(xmnt^ ;  for  whera  a  CertioraH  is  to  remove  an  Indictment  in  an  Out-County,  the 
Condition  is  always  to  go  to  Trial  ad  tunc  pr(m*  Assisas  pro  Com'  pra^'  tenend' :  In 
this  Case  the  ProsecutoiB  have  blended  the  Substance  of  these  two  Recognizances 
toother ;  for  in  the  Scire  Facias  they  have  set  out  the  Breach  of  the  Condition  in 
this  Manner,  Quod  Susanna  Walker  non  comparebat  vn  Cur'  nostra  coram  nobis  apud 
Westm'  prima  die  tunc  prox'  Termini,  nec  placitavit  ad  Indidam'  prasdicV,  nec  causavit 
aliquem  exUum  eodem  Termino  vel  ad  prox'  Session'  de  Nisi  [235]  Prius,  vel  ad  tune 
prox'  Assisas  post  dictum  Terminum ;  which  last  Clause  is  no  Part  of  the  Condition, 
and  therefore  as  the  Scire  Facias  now  stands,  it  is  impossible  the  Defendant  should 
know  what  Answer  to  make.  Here  is  the  Form  of  two  different  Recognizances  in* 
eluded  in  this  Scire  Facias,  and  therefore  it  must  be  taken  there  are  two  different 
Indictments  d^nding,  the  one  in  London  or  MidMesex,  and  the  other  in  an  Out- 
County.  Suiting  therefore  the  Defendant  bad  gone  to  Trial  upon  the  Indictment 
in  the  Out-County,  and  not  upon  that  in  London  or  Middlesex ;  or  if  the  Defendant 
had  gone  to  Trial  upon  the  Indictment  in  London  or  Middlesex,  and  not  upon  that  in 
the  Out-County,  and  afterwards  a  Scire  Facias  should  have  been  brought  for  not 
going  to  Trial  in  the  Out-County,  it  would  be  no  Excuse  to  save  the  Defendant's  Recog- 
nizance, to  say  that  he  went  to  'Trial  in  the  Out-County  upon  the  Indictment  in  London 
or  Middlesex  :  Therefore  as  this  Scire  Facias  now  stands,  it  is  so  general  and  uncertain, 
that  it  is  inipossible  for  the  Defendant  to  know  what  Answer  to  make  ;  and  this  is  so 
material  a  Variance  from  the  Recognizance,  that  the  Court  will  quash  the  Scire  Facias. 

Cur' :  The  Substance  of  the  Recognizance  u  to  appear  and  i^lead.  It  does  not 
appear  in  this  Case  that  the  Defendant  has  done  either.  The  Comlition  is  rightly  set 
out,  only  they  have  carried  it  too  far,  and  have  set  out  something  more  than  is  con- 
tained in  the  Condition.    If  the  Defendant  did  not  appear  and  plead,  his  Recognizance 
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is  forfeited  ;  and  so  denied  the  Motion.  Absents  Raymond,  C.  J.  Note :  Defendant 
in  this  Case  ought  to  plead,  Quod  comparuit  d  placUavU  secundum  Condiiionemt  and 
demur  to  the  lust. 


The  Defendant  was  presented  for  erecting  a  Mill  and  Dam,  (£c.,  which  obstructed 
Navigation,  and  turned  the  Course  of  the  Biver.  All  Proceedings  being  removed 
by  Certiorari  into  this  Court,  an  Issue  at  Law  was  directed  to  establish  the  Right, 
dc.  And  upon  the  Trial  there  was  a  great  Contradiction  in  the  Evidence,  and  tot^iem 
verbis  directly  opposite  to  each  other  ;  but  upon  the  Whole,  the  Ju^  (which  upon  this 
Occasion  was  a  special  one)  gave  a  Verdict  for  the  Defendant.  Upon  a  Motion  for 
a  new  Trial,  there  were  sereral  Objections  taken,  and  particularly,  that  the  Jury  before 
they  brought  in  their  Verdict  had  eat  and  drank  at  the  Defendant's  Expence.  This 
was  expmily  contradicted  by  Affidavits ;  for  altho*  it  was  acknowledged  that  the 
Jury  did  take  some  Refreshment  before  Verdict,  yet  it  was  not  at  Sir  John  Shelley's 
Expence,  but  each  Man  contributed  his  Share,  it  was  agreed,  that  if  this  had  been 
at  the  Expence  of  the  Defendant,  it  had  been  material ;  but  where  the  Jurors  them- 
selves are  [236]  &t  the  Charge,  tho'  it  be  a  Misdemeanor  for  which  the  Jury  is  fineable, 
yet  that  shall  not  turn  to  the  Prejudice  of  the  Party  in  whose  Favour  the  Verdict  is. 
2  Salk.  645.  Vide  also  Doct.  &  Stud.  It  was  also  proved  that  a  Drawer  had  Access 
to  the  Jury,  and  carried  them  Cool  Tankards  ;  and  tho*  it  was  insisted  upon  that 
Jury  otu;ht  to  be  locked  up,  and  no  Person  admitted  to  them  before  they  had  agreed, 
to  toe  V  erdict,  because  by  this  Means  they  might  have  fresh  Evidence  given  uiem, 
yet  the  Court  refused  to  grant  a  new  Trial.    Viae  2  BoU.  Abr.  464. 


Fitri  Facias  by  the  Plaintiff,  Executrix  of  Philip  Guibert,  against  Calkerine  Jones, 
Executrix  of  the  Earl  of  Eanelagh,  upon  a  Jud^ent  for  £900  recovered  against  die 
said  Earl.  The  Sheriff  returned  Nulla  Bona.  The  Plaintiff  suggesting  a  DemstavUj 
issues  a  Scire  Facias  vnqui',  to  which  the  Defendant  appeared,  and  the  Sherifi  returns 
a  Devastavit,  and  thereupon  the  Defendant  demurs. 

Mr.  Filmer  took  three  Objections ;  ls(,  That  there  was  no  Scire  Facias  taken  out 
to  make  the  Defendant  Party  to  the  Judgment,  ^dly.  There  is  no  Judgment  to  groumd 
this  Scire  Fadas  upon  :  For  in  setting  out  the  Judgment,  it  is  only  said  Consideratum 
est,  as  is  usual  where  Judgment  is  originally  entred  ;  but  in  pleading  the  Judgmrat 
is  always  said  Consideratum  fuit ;  and  so  is  Carthew,  403.  Sdly,  It  does  not  appear 
but  the  Inquiry  was  executed  after  the  Writ  was  returned,  for  the  Writ  bears  Teste 
Quinden'  Martin',  which  was  26th  Novernber,  returnable  Die  Jovis  prox'  post,  which 
was  the  last  Day  of  the  Term,  and  so  in  all  Probability  might  be  executed  after  the 
Return. 

Mr.  Faeakffriv  cont' :  Here  is  sufficient  set  forth  to  intttle  the  Plfuntiff  to  her 
Action  :  In  all  Crises  where  the  Action  is  founded  upon  a  Judgment,  the  Proceedings 
are  never  set  out  at  large ;  but  if  the  Judgment  is  set  out,  every  Thing  antecedent 
thereto  is  omitted.  As  to  the  2d  Objection,  he  said  Consideratum  est  was  good,  for 
it  is  not  the  present  Tense,  but  the  prseterperfect,  and  is  better  Latim,  than  Consideratum 
fuit.  As  to  the  last  Objection,  it  appears  that  the  Writ  was  executed  the  same  Day 
on  which  it  was  returnable,  which  is  good,  for  the  Plaintiff  has  the  whole  Day  to  execute 
it  in,  and  the  Sheriff  is  not  to  return  at  what  Time  of  the  Day  it  was  executed.  It 
is  as  probable  it  was  executed  rightly  as  otherwise,  and  the  Court  will  take  it  in  the 
most  favourable  Sense. 

Page,  J.  Execution  on  the  same  Day  on  which  the  Writ  was  returnable  is  good ; 
the  Law  makes  no  Fraction  of  Days,  and  it  is  said  to  be  taken  Virtute  Brevis. 

[2371  Probyn,  J.  In  Law  Consideratum  est,  is  always  taken  for  the  present  Team, 
anothis  is  always  the  Method  of  entring  Judgments ;  there  is  no  Case  where  a  Ju%- 
roent  pleaded  by  a  Consideratum  est  has  been  neld  good. 


188.— ^RATWiCK  and  Sir  John  Shellet.  [1733.] 
Presentment. 


189.— GiriBERT  and  Jones.  [1733.] 
Fieri  Facias. 
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Lee,  J.  li  it  can  relate  to  a  Time  past,  the  Court  ougkt  to  suj^xnt  it  Judgment 
was  given  for  the  Plaintiff,  nisi. 

'  190.— The  City  of  London  v.  Sir  Fisher  Tench.  Pasch.  6  Geo.  2  [1733  y 

Action  of  Covenant 

Action  of  Covenant  against  the  Defendant.  In  the  Declaration  the  Plaintiff  set 
forth  the  Stat.  5  &  6  W.  d;  M.  c.  10,  intituled,  An  Act  for  the  Relief  of  the  Orphans 
and  other  Creditors  of  the  City  of  London,  and  also  the  Indentures  whereby  the  Defend- 
ant and  Sir  Samuel  Garret  deceased,  in  Consideration  of  a  Lease  granted  to  them  by 
the  City,  c&c,  had  jointly  covenanted  for  themselves,  their  Executors,  Administrators 
and  Assigns,  to  pay  yearly  the  Sum  of  £400  at  the  Feast,  dc.  And  there  being  two 
Years  in  Arrear,  this  Action  was  now  brought  against  the  Defendant,  being  the  surviv- 
ing Leasee.  Defendant  craved  Oyer  of  the  Indentures,  and  then  demurred  generally 
to  the  Decluation ;  and  Mr.  Bocile,  jun.  took  several  Objections  to  the  Decukration ; 
1st,  That  t^ra-e  was  not  a  sufficient  Assignment  of  any  Breach,  for  where  a  Man 
covenants  for  himself,  his  Executors  and  Assignees,  it  is  not  suffidrait  to  alledge  Non- 
perfoxinance  in  the  Covenantor  only,  but  it  must  go  further,  and  shew  that  neither 
the  Covenantor,  his  Executors  and  Assigns,  had  performed,  <£c.  1  Salk.  139 ;  5  Mod. 
133  ;  Cro.  Eliz.  348,  Cdt  and  How.  Sed  vide  Cro.  Eliz.  255,  Emot  and  Colt.  It  shall 
not  be  intended  there  was  an  Assignee  unless  specially  shewn.  2d  Objection,  It  is 
aUedged  that  £800  became  due  such  a  Day,  which  said  Sum  of  £800  ought  then  to  have 
been  paid,  whereas  the  Money  reserved  was  only  £400  per  Ann.,  and  consequent^ 
no  more  than  £400  could  become  due  on  that  Day.  3d  Objection,  The  Plaintitts 
have  declared  pro  Bedditione  prcedict',  and  this  is  a  Thing  out  of  which  a  Rent  cannot 
issue ;  as  in  Plow.  Com.  131,  Brovming's  Case.  4th  Objection,  Variance  in  the  Title 
of  the  Act  set  out  in  the  Indentures  in  the  Declaration,  and  the  Indentures  set  forth 
in  the  Oyer,  for  in  the  one  it  is  intitled.  An  Act  for  Belief,  de.,  and  in  the  other,  for  the 
Relief,  Jc.  Sed  ad  journal' ;  &nd}ilr.  Bootle,  jun.  Mich.  1 G.  2  [1733],  moved  this^ain, 
and  relied  only  upon  two  Objections,  viz.  That  there  was  a  Variance  between  the  Lease 
mentioned  in  the  Declaration  and  the  Lease  set  out  in  the  Oyer  ;  the  Lease  mentioned 
in  Declaration  being  for  21  Years,  and  that  in  the  Oyer  for  one  and  21  Years,  which  is 
a  Lease  for  a  loiwer  Time  than  is  [238]  impowered  by  the  Act  of  Parliament.  The  2d 
Objection  was,  that  the  Breach  was  insufficiently  assigned,  because  not  averred  that 
the  Money  was  not  paid  by  Sir  Fisher  Tench  or  his  Assigns ;  and  cited  the  Case  of 
Smith  and  Sharp,  1  Salk.  139,  where  Difference  is  taken  between  doing  a  Thing  to 
a  Man  or  his  Assigns,  and  doing  a  Thing  by  a  Man  or  his  Assigns  :  For  if  a  Thing  be 
to  be  done  hy  a  Man  or  his  Assigns,  the  Breach  must  be  in  the  Disjunctive,  that  it  was 
not  done  him  or  his  Assigns  ;  but  where  a  Thing  is  to  be  done  to  a  Mfui  or  his  Assigns, 
it  i>  sufficient  to  assign  for  Breach,  it  was  not  done  to  him ;  and  if  he  did  assign  over 
his  Interest,  that  ought  to  be  shewn  on  the  other  Side.  And  Vide  Cro.  Kliz.  348, 
the  Breach  assigned  ought  to  be  in  Disjunctive,  and  not  in  Conjunctive. 

Garret  Common  Serjeant  cont' :  The  Variance  in  this  Case  is  not  material,  in 
Declaration  the  Act  of  Parliament  is  set  forth,  which  gives  Power  to  make  Leases 
for  21  Years  ;  and  this  is  a  Lease  for  21  Years  only,  so  that  the  Power  is  well  pursued. 
As  to  the  2d  Objection,  he  said,  the  Action  was  brought  against  Covenantee,  and  no 
Reason  to  suppose  an  Assignment ;  but  the  Declaration  goes  farther,  and  amounts 
to  an  Averment  that  the  Lease  is  still  in  Sir  Fisher  Tench,  for  the  Words  are  here  usque 
habuit,  t&c,  which  could  not  be,  had  there  been  an  Assignment  over. 

Yorke,  Ch.  J.  There  are  two  Objections  made  to  the  Declaration,  one  a  Variance 
between  Lease  set  out  in  Declaration  and  in  the  Oyer ;  but  the  Variance  is  not  material, 
it  is  only  in  Recital  of  an  Act  of  Parliament  set  out  in  the  Oyer,  where  it  recites  the  Act 
as  giving  a  Power  to  make  Lease  for  one  and  twenty-one  Years.  But  supposing  the 
Power  granted  bv  the  Act  had  been  as  set  out  in  the  Oyer,  and  City  makes  a  Lease  for 
21  Years  only,  that  is  certainly  good,  and  within  the  Power  given  by  the  Act.  The 
2d  Objection  is  the  Assignment  of  the  Breach.  This  cannot  properly  be  called  a  Rent, 
because  issuing  out  of  an  incorporeal  Inheritance ;  it  must  therefore  be  taken  for  a 
Sum  in  Gross,  The  Covenant  is,  that  Sir  Samuel  Garret  and  Sir  Fisher  Tench,  their 
Executors,  Administrators  and  Assigns,  shall  yearly  pay,  dbc,  and  the  Breach  assigned 
is,  that  Sir  Fisher  has  not  paid.   Now  the  Objection  is,  that  it  is  not  sufficient  to  aver 


Digitized  by 


590 


MAGKARLEY  V.  BARROW 


W.  KEL.  289. 


Non-payment  in  Sir  Fisher  only,  without  adding  the  Words  {nor  his  Assigns) ;  and 
to  support  this  Salkeld  is  cited.  This  Distinction  is  pretty  nice,  an^  very  extraordinaty 
for  a  Court  to  presume  an  Assignment ;  but  here  is  in  this  Declaration  what  amounts 
to  an  Averment,  that  there  was  no  Assignment ;  for  it  is  said  that  Sir  Fisher  hie  tugw 
habuit,  and  therefore  declaring  against  him  only  a  sufficient. 
Judgment  for  PlaintiSs. 

[239]  191.— Mackarlby  v.  Barrow.  [1733.] 
Motion  to  discharge  a  Bankrupt.    2  Stra.  949  ;  2  Barnard.  K.  B.  251, 255,  S.  C.  S.  P. 

A  Motion  to  discharge  the  Defendant  a  Bankrupt  out  of  Custody,  being  taken  in 
Execution  for  a  Debt  due  to  the  Plaintifi  before  the  Defendant  became  a  Bankrupt ; 
and  the  Motion  was  grounded  upon  6  6^.  1,  c.  22,  which  impowered  any  one  or  more  of 
the  Judges  of  the  Court  wherein  Judgment  has  been  obtained  against  a  Bankrupt  for 
any  Debt  owing  before  he  became  a  Bankrupt,  upon  producing  his  Certdficate  aUowed 
and  confirmed  as  the  5  G.  1,  c  24,  requires,  to  discharge  him  out  of  Custody.  And 
upon  a  Bule  to  shew  Cause, 

Mr.  Strange  objected,  That  the  Defendant  ought  not  to  be  di8chai^;ed  for  two 
Reasons ;  First,  because  the  Facts  in  the  present  Case  are  not  within  any  one  Act 
of  Parliament  made  in  Relief  of  Bankrupts.  2dly,  That  the  Clause  in  the  6  G.  1,  does 
not  extend  to  the  case  in  Question.  He  argued,  that  it  did  not  appear  when  the  Defend- 
ant became  a  Bankrupt,  but  taking  it  that  he  became  one  from  the  Time  of  the  Com- 
mission only,  yet  he  could  not  be  discharged  ;  this  being  a  Debt  which  accrued  sub- 
sequent to  the  Commission,  consequently  could  not  be  discharged  by  it.  This  is  an 
Action  brought  by  the  Plaintiff  upon  several  Bills  of  Exchange  drawn  by  Defendant 
13  January  1728,  they  were  foreign  Bills,  and  the  Plaintiff  sent  them  abroad,  but 
Drawee  refused  to  accept  them,  and  so  returned  protested,  but  before  they  were  re- 
turned the  Defendant  became  a  Bankrupt ;  at  which  Time  the  Plaintiff  was  not  inlitled 
to  his  Action ;  for  where  BiUs  are  drawn  payable  at  a  future  Day,  there  must  be  a 
Tender  of  the  Bill,  a  Refusal  by  a  Drawee,  and  a  Protest  for  Non-acceptance,  before  the 
Drawer  becomes  liable,  and  therefore  at  the  Time  of  the  Commission  this  was  not  such 
a  Debt  as  intttled  the  Plaintiff  to  that  Recompence  which  the  Statute  gives  Creditors 
upon  these  Occasions,  viz.  to  his  distributive  Share  of  the  Bankrupt's  Effects,  therefore 
in  Point  of  Law  is  not  to  be  considered  as  a  Debt  subsisting  at  the  Time  of  the  Bank- 
ruptcy. The  Defendant  should  make  it  appear  when  he  becfune  a  Bankrupt,  for  it 
may  be,  the  Bills  were  drawn  subsequent  to  the  Bankruptcy ;  for  the  Commission 
always  relates  to  the  first  Act  of  Bankruptcy,  which  can  never  afterwards  be  purged  : 
The  Words  of  the  Statute  are,  for  any  Debt  owing  at  the  Time  he  becomes  a  Bankrupt. 
2cUy^  He  said.  That  the  defendant  was  not  intitled  to  his  Discharge  by  any  Act  of  Parua- 
ment  As  to  5  <?.  1 ,  that  was  only  a  temporary  Act,  and  is  now  oc^red ;  uul  6  <?.  1 
cannot  relate  to  a  Thingnot  in  Being ;  so  concluded  that  Defendant  was  not  intitted 
to  his  Discharge,  nor  to  Relief  under  air?  Act  of  Parliament 

[240]  Mr.  Foulks  in  Answer  said,  T?hat  as  to  the  first  Objection,  this  was  a  Debt 
subsisting  at  the  Time  of  the  Commission,  and  the  Plaintiff  was  intitled  to  a  ratable 
Part  of  the  Bankrupt's  Estate  by  7  G.  1,  c.  31,  being  therein  expresly  enacted,  That 
Creditors,  whose  Debts  are  not  become  payable,  are  intitled  to  a  distributive  Share  trf 
the  Bankrupt's  Effects ;  for  the  Defendant  becMne  a  Bankrupt  from  the  Time  of 
drawing  the  Bills,  which  were  Debitum  in  prcssenti,  solvendum  in  fuluro :  And  as 
the  Statute  impowera  the  Judges  in  these  Cases  to  proceed  in  a  summary  Way,  he  prayed 
that  the  Defendant  might  be  discharged. 

By  the  Court :  The  Act  of  Parliament  is  clear  in  this  Case ;  the  Words  are.  Persons 
that  have  taken  Securities  for  Money,  payable  at  the  End  of  3, 4,  or  6  Months,  or  other 
future  Days  of  Payment ;  or  who  shall  become  a  Banlcrupt,  and  such  Money  shall 
not  become  due  or  payable  at  the  Time  he  becomes  a  Bankrupt,  shall  be  a&nitted 
however  to  prove  their  Bills,  Bonds,  Notes  or  other  Securities,  as  if  they  were  made 
payable  presently  and  not  at  a  future  Day,  and  be  intitled  to  a  Part  of  the  Bankrupt's 
Estate.  The  Judges  by  the  6  G.  have  Power  to  proceed  in  the  summary  Way  ;  and 
the  Relation  to  the  5  G.  is  only  with  respect  to  the  Allowance  of  the  Oertificata 
Defendant  discharged  per  Cur\ 
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192.— St.  Mabtui's  Ludgate  v.  Martin's  Westmiksteb.  [1733.] 

Settlement. 


A  Prisoner  in  Execution  in  the  Fleet,  rented  a  Tenement  within  the  Liberties  of  the 
Prison  at  £25  per  Ann.  where  he  lived  two  Years  and  upwards,  paid  all  Parish  Taxes, 
and  executed  several  Parish  Offices,  -but  died  ^oor  and  msolvent,  leaving  a  Daughter 
about  seven  Trars  old.  By  Order  of  two  Justices  it  was  adjudged  that  the  Daughter 
should  be  maintained  by  the  Parish  of  St.  Martin's  Ludgate,  for  that  the  Father  by 
renting  a  Tenement  of  £25  Ann.  <jhc.,  had  gained  a  Settlement  in  that  Parish.  Upon 
Appeal  to  Sessions  this  Onler  was  reversed,  and  the  Child  sent  to  St.  Martin's  West- 
minster. Both  these  Orders  were  removed  by  Certiorari  into  B.  B.  The  Question 
was,  whether  the  Father  being  in  Execution,  and  renting  a  Tenement  within  the 
liberties  of  the  Prison,  dc,  had  gained  a  Settlement  according  to  Act  of  Parliament. 
It  was  objected,  that  the  Act  of  Parliament  did  not  extend  to  Prisoners  in  Execution, 
for  supposing  he  had  rented  a  Tenement  under  £10  per  Ann.  the  Parish  could  not 
have  removfxt  him.  The  14  Elie.  c.  5,  and  19  Car.  2,  c.  4,  make  Provision  for  poor 
Prisoners ;  and  as  they  are  exprealy^  rdieved  by  |Kirticular  Acta  of  Parliament,  they 
cannot  be  8U{^)osed  [241]  to  be  included  within  tike  Acts  of  Settlement,  and  unless  they 
an  within  the  Intoition  of  those  Acts,  the  Court  will  not  construe  them  to  be  within 
the  Letter  of  them. 

Cur' :  We  must  judge  t^)on  the  Case  as  it  stands  upon  the  Order.  It  is  returned 
that  the  Father  rented  a  Tenement  of  £25  per  Ann.  this  by  express  Words  of  the 
Act  gains  him  a  Settlement  There  are  no  Exceptions  in  the  Act,  the  Words  are  general, 
and  we  cannot  construe  this  Case  out  of  the  Meaning  of  them  :  Because  the  Father  is 
in  Prison,  it  does  not  follow  that  he  is  a  poor  Prisoner.  The  Parish  of  St.  Martin's  Ijud- 
gate  have  made  themselves  hable  (adimtting  him  to  be  originally  out  of  the  Act),  for 
they  have  acknowledged  him  to  be  one  of  their  Parishioners  by  throwing  the  Parish 
Duties  upon  him.  We  cannot  now  inquire  into  his  Circumstances ;  be  he  poor  or  not, 
is  DOW  nothing  to  the  Purpose.  The  Act  Is  indefinite,  vie.  To  all  Persons  renting  a 
Tenement  at  the  yearly  Bent  of  £10  or  upwards  ;  here  the  Father  rented  £25  per  Ann. 
lived  two  Years  within  the  Parish,  doing  all  Parish  Duties,  and  so  in  all  Rejects  he 
hath  ^ned  a  Settlemefit  within  the  Act.  Therefore  quashed  the  Order  of  Sessions, ' 
and  affirmed  the  ori^nal  Order. 

193.—Inter  the  Pabishsb  of  Northpklterton  and  HoBSUfoTON.  [1733.] 


An  Order  was  made  by  two  Justices  to  remove  John  Foen,  his  Wife  and  Children, 
from  the  Parish  of  Horsington  to  the  Parish  of  Northpelterton,  which  they  adjudged 
to  be  the  last  legal  Place  of  Settlement  of  John  Foen.  The  Parish  of  N.  did  not  appeal 
from  this  Order,  which  was  confirmed  at  the  next  Quarter-Sesaons ;  but  afterwards 
upon  Application  to  two  neighbouring  Justiom,  an  Oath  being  made  that  John  Foen 
at  the  Time  of  his  pretended  Marriage  was  married  to  another  Woman  who  was  then 
alive,  and  Uved  several  Years  after  the  Solemnization  of  his  second  Marriage  with 
Mary  HiUier  (who  was  the  Person  removed  under  the  Denomination  of  John  Foen's 
Wife  by  first  Order).  These  Justices  made  an  Order  to  remove  Mary  HUlier  and  the 
Children  who  were  Bastards  back  again  to  the  Parish  of  B.  being  the  last  legal  Settle- 
ment of  M.  H.  and  of  the  Birth  of  the  Children.  The  Parish  of  Horsington  appealed 
to  the  General  Quarter-Sessions,  who  repealed  the  second  Order,  and  alledged  for  a 
Reason  upon  the  Face  of  their  Order,  that  the  first  Order  being  unappealed  from  and 
oonfirmea  at  the  next  Quarter-Sessions,  stood  in  full  Force,  and  was  conclusive  to  all 
Parties ;  and  averred  Mary  HUUer  to  be  the  same  Person  that  was  removed  by  the 
first  Order  under  the  Denomination  of  Ftxn's  Wife.  All  these  [242]  Orders  b»ng 
removed  b^  Certiorari  into  B.  B.  it  was  moved  to  quash  this  last  Or^r  of  Sesnons  ; 
and  the  ehief  Objection  was.  That  the  Persons  removed  by  tlie  two  several  Orders  of 
the  Justices  of  Peace  were  difierent  Persons,  and  not  the  same  Parties.  By  the  first 
Order  Jt^n  Foen,  his  Wife,  dc,  were  removed  from  the  Parish  of  H.  to  the  Parish  of 
N.  and  by  the  second  Order  Mary  HiUier  was  removed  from  N.toH.ao  that  thePersons 
removed  appear  to  be  different  Parties,  and  therefore  are  not  included  within  the  general 
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Rule,  vie.  that  an  Order  unappealed  from  and  confirmed  is  ooncluaive  to  all  Parties ; 
but  tills  Rule  for  any  Thing  wat  appears  by  the  second  Order  stands  unimpeadied, 
Canta  qua  nt|}ra.  By  the  secoudprder  it  appears  that  H.  -was  the  last  legal  Settlement 
of  Mary  SiUt^,  and  the  Children  which  were  born  there  are  Bastards,  and  consequently 
their  Settlement  must  be  there  likewise ;  therefore  the  second  Order  ought  to  be 
confirmed*  and  the  Order  of  Sessions  must  be  quashed.  To  this  it  was  answered  and 
resolved,  that  the  first  Order  was  still  standing  in  full  Force,  and  therefore  the  Justaces 
had  no  Authority  to  quash  it,  and  remove  the  Parties  back  again.  That  if  the  Chiklren 
were  Bastards,  and  Mary  was  not  the  Wife  of  J.  F.  this  would  have  been  proper  Evidence 
upon  an  Appeal  from  tbe  first  Order,  but  that  there  bdng  no  Appeal,  and  it  being 
confirmed,  was  now  conclusive,  and  must  bind  all  Parties ;  and  it  is  averred  that  Mary 
Hillier  was  the  Person  removed  by  the  first  Order  under  the  Denomination  oi  the 
Wife  of  /.  F.  and  for  the  Reasons  aforesaid  the  Ot6»T  of  Seasuins  was  confirmed.  Vide 
2  Salk.  492,  inter  the  Parishes  of  Swanscomb  and  Sheffeild,  Term  Trin.  6  &  6   ■  2. 


■  Suit  in  a  Spiritual  Court  to  swear  in  a  Parish  Clerk,  upon  this  Case.  The  Defendant 
was  elected  by  a  Majority,  but  upon  Pretence  that  he  had  waived  the  j^ection,  the 
Parishioners  proceeded  to  a  new  Election,  and  then  chose  in  the  Plaintifi.  Vpon  this 
Defendant  entred  his  Caveat  in  the  Sjaritual  Court,  and  the  PlaiutifE  in  order  to  dis- 
charge this  Caveat  commenced  his  Suit,  as  is  always  the  Practice  of  tJiat  Court,  who 
upon  the  Circumstances  of  the  Case  gave  Judgment  against  the  Plaintiff  with  Costs, 
and  decreed  that  Jarvise  should  be  sworn  in  Clerk ;  whereupon  Osting  now  came  and 
prayed  a  Prohibition,  suggesting  that  the  Spiritual  Court  had  no  Jurisdiction.  It 
was  objected,  that  this  Suit  was  commenced  by  the  Plaintiff,  and  prosecuted  by  him 
until  Judgment ;  it  is  now  therefore  something  eztraordinary  that  he  shoukL  object 
to  their  Jurisdiction. 

[243]  Mr.  Strange  for  the  Prohibition :  The  Right  of  Election  in  this  Case  is  created 
by  Act  of  Parliament,  and  we  have  suggested  that  Osting  was  duly  elected.  The  Office 
ol  Parish  Clerk  creates  a  Freehold,  and  notwithstanding  the  Exercise  of  the  Office  is 
concerning  Spiritual  Matters,  yet  the  Office  itself  is  Temporal,  and  for  that  Reason  a 
Prohibition  shall  go.  2  Roll  Abr.  285.  It  is  a  cmnmon  Case  for  the  Plaintiff  below 
to  come  here  hinuelf  and  move  for  Prohibitions ;  the  Precedents  to  this  Pdnt  are 
numerous ;  and  so  was  the  C^se  of  Dr.  WUmot,  lately  adjudged  in  this  Court.  But 
the  Defendant  ofiering  to  try  the  Eight  of  Election  upon  a  feigned  Issue,  the  Court 
adjourned  it  to  see  if  the  Plaintifi  would  Consent. 

195.— The  King  and  the  Cobpoeation  of  the  BoaonoH  of  Evishah.  [1733.] 


A  Mandamus  was  granted  to  the  Corporation  of  Evesham  to  proceed  to  the  Election 
of  a  Burgess  in  the  Room  of  one  Stone  deceased ;  ai^  Mr.  WiUa  and  FaseUcerly  moved 
to  quash  this  Mandamus.  This  is  a  Corporation  created  by  Letters  Patents,  and  the 
Corporation  must  proceed  to  Election  within  24  Hours  i^r  Notice  given,  which  is 
so  short  a  Time  that  it  is  almost  impossible  for  the  absent  Members,  whose  Duty  occasions 
their  Attendance  in  other  Places,  to  be  present  at  the  Election.  It  is  therefore  Reason- 
able that  the  Notice  should  be  enlarged,  and  the  Mandamus  qualified  with  this  Restric- 
tion, or  otherwise  not  to  grant  the  Mandamus  at  all.  The  Party  cannot  proceed  to 
Election  without  a  Mandamus,  therefore  when  they  come  to  ask  a  Favour  of  the  Court, 
the  Court  will  put  such  Terms  upon  the  Party,  and  so  far  restrain  the  general  Words 
of  the  Mandamus,  that  neither  Party  can  receive  any  Prejudice  thereby.  What  is 
now  prayed  of  the  Court  is  a  Thing  in  itself  so  just  and  reasonable,  that  it  is  hoped  we 
are  proper  in  our  Motion.  If  a  farther  Day  be  appointed  no  Inconvenience  can  arisen 
It  is  only  giving  all  Members  Opportunity  to  discharge  their  Duty  to  the  Corporation, 
by  giving  Attendance  :  On  the  other  Hand,  if  the  Mandamus  is  granted  generally, 
it  ma^  be  tii  th»  utmost  Consequence,  and  is  in  Effect  to  deprive  the  absent  Ifombers 
of  their  Right  in  voting  at  all  at  Elections  in  the  Corporation ;  for  unlMS  further  NotioB 
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be  given,  it  is  impossible  they  should  attend,  especially  as  this  Case  stands ;  for  Sir 
J<An  Bushtoortk  being  a  Member  of  Parliament,  is  obliged  to  give  his  Attendance  in 
the  House,  to  which  all  inferior  Jurisdictions  ought  to  8ul>mit. 

[244]  Motion  was  denied  per  Cur'  :  For  Mandamuses  in  these  Gases  are  only 
Motions  of  Course,  and  are  ex  debito  Justitice.  By  the  espress  Words  of  the  Charter 
the  Members  are  only  to  have  24  Hours  Notice,  and  it  is  the  Duty  of  the  Corporation 
to  hold  Court  according  to  the  Charter.  The  Mandamus  is  only  to  compel  them  to 
do  thnr  Duty ;  and  th^xe  is  no  Fncedent  where  the  Court  has  put  any  Bestraint 
upon  tht  ManeUmus.  It  seems  reasonable,  and  a  Matter  of  Justice,  that  longer  Notice 
^uld  be  given ;  but  the  Charter  is  express,  and  this  Court  have  not  an  arbitrary 
Power  in  them  to  alter  it  To  appoint  a  longer  Time  would  be  in  a  Manner  prohibiting 
the  Corporation  from  acting  according  to  their  Charter.  The  Mandamus  is  a  Writ 
of  Bight-,  and  when  the  Party  has  sufficient  Matter  before  the  Court,  he  is  intitled  to  it 
ex  dmto  Justitice.  As  this  Court  has  not  a  discretionary  Power  in  granting  Man- 
damas's,  so  neither  can  it  fetter  or  delay  them  :  And  this  is  not  like  the  Case  of  Attach- 
ments, which  are  merely  in  the  Breast  of  the  Court,  and  issue  only  for  Contempts  or 
Abuses  of  the  Process  of  the  Court ;  and  that  is  the  Reason  that  the  Court,  wtuch  is 
the  properest 'Judge  of  its  own  Process,  may  put  what  Terms  they  think  proper  upon 
them.  In  the  same  Case,  a  Mandamus  was  directed  to  the  Mayor  and  Co^ration 
of  Evesham,  and  a  Rule  to  return  the  Writ ;  and  now  an  Attachxoent  was  moved  for 
against  the  Mayor,  dkc,  for  not  making  a  Return.  It  was  objected,  that  it  did  not 
appear  that  the  MaTidamus  was  served ;  hut  an  Affidavit  of  Service  being  produced, 
it  was  then  objected  that  the  Affidavit  ought  not  to  be  read,  because  not  filed.  To  this 
it  was  answered.  That  Mandamus's  are  upon  the  same  Footing  with  all  other  Writs 
iffiuing  out  of  the  Court,  and  that  when  a  Latitat  or  other  Writ  is  directed  to  the  Sheriff, 
it  is  the  constant  Practice  of  this  Court  to  grant  a  Rule,  dc,  without  an  Affidavit  being 
made  of  the  Service  of  the  Writ ;  and  if  afterwards  the  Service  comes  to  be  controverted 
upon  the  Attachment,  then  is  the  proper  Time  to  make  Affidavit  of  it. 

A  Rule  for  the  Return  is  always  granted  of  Course.  And  for  this  Reason  Prdbyn 
and  Lee  were  of  Opinion  that  the  Affidavit  ought  to  be  read,  but  Page  was  of  a  different 
Opinion. 

196.— The  King  and  Pinkney.  [1733,] 
Indictment  for  a  Cheat. 

The  Defendant  was  indicted  for  a  Cheat ;  and  the  Indictment  set  forth  that  the 
Defendant  sold  Com  to  the  Prosecutor,  which  he  falsely  averred  to  be  a  full  Biuhel, 
whereas  there  was  not  a  Bushel,  sed  plurimum  deficiebat.  This  Indictment  being 
remored  by  Certiorari,  three  Objections  were  taken :  The  first  Objection  was,  that 
this  was  not  a  puUick  Cheat,  but  a  [246]  Breach  only  of  a  private  Contract,  and  there- 
fore was  not  inaictaUe.  The  second  Ol^ction.  that  admittmg  this  to  be  a  Cheat,  it  was 
not  an  Ofinice  at  Common  Law,  but  punishable  only  by  Stat.  22  Car.  2,  c.  12,  8,  and 
^  Lidictment  doth  not  conclude  cont  formam,  dx.  T£ird  Objection,  The  Indictment 
is  too  general  and  uncertain  ;  for  it  is  only  said  plurimum  deficiehat,  but  it  does  not 
appear  how  mlich  ;  and  another  general  Objection  was  made,  that  it  being  an  Indict- 
ment for  a  Cheat,  it  was  not  proper  to  quash  it  upon  Motion  ;  and  in  Support  of  these 
Objections  there  was  cited  Mod.  Cases,  42 ;  Sid.  409 ;  Salk.  379 ;  Queen  and  Jones, 
5  Mod.  18  ;  Mod  71,  288  ;  Hil.  2  G.  1  [1716],  The  King  and  Channing.  Indictment 
against  a  Miller  for  a  Cheat ;  and  sets  forth  that  so  much  Corn  was  deUvered  him  to 
grind,  <&  quod  cepit  <&  deiinuit  so  many  Bushels  ;  and  upon  Motion,  the  Indictment  was 
quashed.  So  the  Case  of  The  King  anid  Mar*  Obryan,  Pasch.  3  £r.  2  [1730],  and  the  Case 
of  The  KinganA  Nicholson,  [1730-31],  at  the  Sittings.  Indictment  for  a  Cheat ; 
and  set  forth,  that  the  Defendant  contracted  to  deliver  so  many  Chaldron  of  Coals, 
that  each  Chaldron  ought  to  contain  36  Bushels,  and  that  when  the  Defendant  de- 
livered them  each  Chal^n  contained  less,  do. 

And  it  was  held  by  Baymmd,  C.  J.,  That  this  was  only  a  private  Contract,  and  not 
indictaUe.  In  Support  of  3d  Objection  was  cited  2  Roll.  Abr.  80,  p.  13 ;  Cro.  Jac. 
324 ;  Cra  Car.  380 ;  2  Saik.  687.  And  upon  these  Objections  the  Indictment  was 
•toashed-  Vide  Carth.  277.  Indictment  against  a  Pawnbroker,  Quod  illicite  c£ 
aeeeplive  refus'd  to  deliver,  dc. 
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197.— Thb  KING!  and  Corporation  of  Waisol.  [1733.] 
Motion  for  a  Quo  Warranto. 


Upon  Motion  for  a  Quo  Warranto,  this  appeared  to  be  the  Case  :  The  Corporation 
of  Waisol  was  incorporated  by  Letters  Patents,  with  Power  to  hold  Courts,  <£c^  bat  no 
Provision  was  made  by  the  Charter,  what  Notice  was  neeeesary  to  be  given  previous 
to  the  holding  every  Court.  But  it  had  heea  usual  for  the  Mayor,  on  the  Fair  l^j, 
to  gin  Notice  at  the  Town  Hall,  where  the  Members  were  obliged  by  a  certain  By-Law 
to  meet :  And  accordingly  the  Mayor  had  given  Notice  at  one  of  tnese  Meetings,  that 
a  Court  would  be  held  the  same  Afternoon,  in  order  to  proceed  to  the  Election  of 
Burgesses ;  but  all  the  Magistrates  were  not  present  when  this  Notice  was  given. 
A  Court  was  accordingly  held  in  the  Afternoon,  and  Burgesses  elected.  And  now  an 
Information  in  the  Nature  of  a  Quo  Warranto  being  moved  for  to  shew  by  what 
Authority  the  new  elected  Members  acted  as  Burgesses ; 

1^46]  The  Court  held,  that  altho'  there  is  no  Notice  required  by  the  Charter,  yet 
Nol^  must  be  given ;  and  notwithstanding  it  was  said  to  be  the  usiial  Method  of 
^ving  Notice,  as  in  the  present  Case,  yet  the  Court  did  not  think  this  Notice  sufficient 
m  Law,  and  therefore  an  Information  was  granted. 


198.— The  King  and  Justices  of  the  Corforation  of  SmumsBUHT.  [1733.] 


Upon  Motion  for  an  Information  against  five  Justices  of  the  Peace,  the  Case  was 
this ;  The  Overseers  and  Churchwardens  of  the  Pfuish,  <£c.,  made  a  poor  Rate,  and 
at  the  Instance  of  the  Churchwardens  four  Persons  were  rated  who  never  before  ccm- 
tributed  to  any  Bate,  and  therefore  appealed  to  the  Justices  of  the  next  Quarter-Sessions, 
who  finding  a  Kate  to  be  wrong,  sent  it  back  again  :  But  the  Churchwardens  refusing 
to  make  any  Alteration,  the  Rate  was  again  brought  before  them  the  same  Sessions 
held  b^  Adjournment ;  and  the  Justices  quashed  the  Poor  Rate,  and  made  a  new  Rate, 
wherem  the  four  Appellants  and  ten  others  were  omitted ;  and  this  was  complained  of 
as  an  arbitrary  Proceeding  in  the  Justices;  for  tho'  they  might  strike  out  the  four 
Persons  appealing,  yet  they  could  not  strike  out  the  ten  who  had  not  appealed,  nor 
complained  of  any  Injury ;  and  the  Reason  of  leaving  them  out,  was  to  deprive  them 
of  their  Franchises  in  voting  for  Members  of  Parliament ;  for  the  Constitution  of  this 
Corporation  is  such,  that  all  who  pay  Scot  and  Lot  have  Votes,  and  not  otherwise ; 
and  therefore  to  strike  them  out  of  the  Rate  is  a  great  Oppression,  and  deprives  them 
of  the  Benefit  of  their  Franchise  as  Freemen.  The  StaL  43  jSZu.  gives  the  Justices 
Power  to  relieve  Persons  aggrieved,  and  to  make  such  Order  therein  as  to  diem  abalU 
seem  meet ;  and  the  Word  (tiierem)  is  purely  relative,  and  shews  how  far  their  Power 
is  to  extend,  viz.  to  give  Relief  to  Persons  aggrieved,  who  bring  their  Cause  before  them 
upon  Complaint :  And  they  have  not  by  thu  Act  of  Parliament  a  Power  to  stii^  out 
and  put  in  as  they  think  proper. 

The  Court  denied  the  Motion,  and  held  that  the  Sessions  may  make  such  a  Bate 
as  is  most  proper  Mid  necessary ;  for  where  the  Rate  which  is  brought  before  them  upon 
Appeal  is  unequal,  the  Poor  are  not  to  starve  until  the  Overseers  have  made  a  new  Rate ; 
but  the  Justices  may  do  it  themselves  ez  Officio,  by  Virtue  of  the  Statute ;  and  the 
Case  in  SsJk.  and  Cuthew  is  good  Law.  And  the  Reason  of  that  Case  is  not  founded 
upon  the  particular  Circumstances  of  our  Case  only,  but  upon  the  general  Words  of 
the  Act  of  Parliament.  Vide  Carth.  68,  The  King  and  Martin.  [247]  Sessions 
confirmed  a  Poor  Rate,  but  did  not  set  forth  that  it  came  to  them  by  Appeal ;  and  for 
this  Reason  the  Order  was  quashed,  because  by  the  Statute  the  original  Jurisdiction 
Is  given  to  the  two  next  Justices,  and  the  Sessions  have  no  Power  but  upon  Ai^ieal  of 
the  Parties  grieved.   S.  C.  2  Stra.  975. 
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199.— The  King  and  OvERSEm  and  Churchwardens  of  BuAciaEY  Parish 
St.  Peter's  Com'  Southahfton.  [1733.] 

Order  of  Sessions. 

Upon  lifotioD  to  quash  an  Order  of  Sessions,  the  Case  appeared  to  be  tliis :  The 
diUTchwardeiiB  and  Orpiseeis  of  the  Poor  for  the  Year  1730,  upon  making  up  their 
Accounts,  charged  several  Sums  of  Money  disbursed  in  a  Law  Suit  between  their  Parisli 
and  the  Parish  adjoining ;  and  this  Account  was  allowed  and  signed  by  two  Justices 
according  to  the  Statute  :  But  upon  Appeal  to  the  Sessions  in  1732,  these  Disbursements 
were  ordered  to  be  struck  out  of  the  Account,  and  that  the  Churchwardens  and  Over- 
seers should  pay  the  same  to  the  present  Overseers.  This  Order  being  removed  by 
Certiorari,  Mr.  Abwy  took  several  Exceptions ;  Xst,  This  Order  appears  to  be  grounded 
upon  an  Appeal  lodged  at  a  preceding  ^Quarter-Sessions ;  and  it  does  not  appear  when 
that  Sessions  was  held,  nor  what  was  there  done  upon  the  Appeal,  and  so  it  is  a  Dis- 
continuance. Agreed,  the  Parties  might  appeal  when  they  tnought  proper,  for  the 
Statute  is  genenu,  and  does  not  confine  them  to  the  next  Quarter-Sessions ;  but  when 
the  AppeaTis  made,  it  must  apmar  that  the  Sessions  did  something  upon  that  Appeal ; 
and  this  is  a  general  standing  Kule ;  for  after  an  Appeal  is  once  kidged,  a  subsequent 
Sessions  cannot  proceed  upon  it  as  upon  an  original  Appeal 

Mr.  FaiXiherly  cont' :  It  is  said  to  be  at  the  last  Quarter-Sessions,  which  is  certain 
enough,  for  it  is  relative,  and  shews  when  that  Sessions  was  held ;  and  there  is  no 
Occasion  to  shew  particularly  what  was  done  upon  that  Appeal,  for  Proceedings  at  the 
Sei^ons  are  not  uke  Proceedings  at  thiB  Court,  when  a  Day  is  given  to  the  Parties. 
For  the  Statute  in  this  Case  is  general,  and  the  Party  grieved  is  at  Liberty  to  appeal  at 
wluit  Time  he  thinks  proper,  and  is  not  tied  up  to  the  next  Quarter-Seesions ;  and  is 
like  l^e  Case  where  Rfotion  is  made  in  Arrest  of  Judgment ;  the  Defendant  is  not  re- 
strained to  any  particular  Time,  but  may  come  at  any  Time  before  Execution,  and 
in  that  Case  there  is  no  Day  given.  2d  Objection  :  It  ou^t  to  be  set  forth  specially 
when  the  Sessions  was  held,  for  the  Statute  confines  them  to  particular  Times,  and  it 
might  be  held  at  a  Time  not  prescribed  by  [248]  the  Statute,  and  so  all  would  be  coram 
non  judice ;  and  so  it  was  held  in  the  Case  of  The  King  and  Saunders.  Vide  this 
Objection  answered  ut  supra.  3d  Objection  :  This  is  an  Order  to  compel  the  Church- 
wardens  to  account,  dc,  and  it  is  not  said  that  they  are  Overseers  of  the  Poor  :  For 
as  Churchwardens  the  Sessions  have  no  Jurisdiction  over  them.  Supposing  Poor 
Kates,  and  Matters  relating  to  Ecclesiastical  Afiairs,  should  have  been  jumbled  together 
in  the  same  Order,  that  Order  should  not  surely  be  good ;  and  it  does  not  appear  in 
this  Case  in  what  Capacity  the  Churchwardens  are  to  act.  Mr.  Fasakerly  agreed,  that 
Disbursements  of  Churchwardens  acting  in  a  Spiritual  Capacity,  was  not  subject  to 
the  Jurisdiction  of  the  Sessions ;  but  here  it  appears  they  are  acting  in  another  Capacity, 
as  Oveiseers  of  the  Poor :  For  the  Order  is,  that  the  Churchwardens  and  Orerseera 
of  the  Poor  shall  account  so  and  so.  4th  Objection  :  It  does  not  appear  tlut  this  was 
a  regular  Sessions.  Answer  :  But  the  Court  won't  presume  it  irregular,  and  nothing 
appears  to  the  Court  to  induce  them  to  judge  it  irregular,  that  is  incumbent  on  them 
to  shew.  Every  Thing  shall  be  presumed  to  be  right  till  the  contrary  appears ;  and 
in  this  Case  the  Court  won't  think  it  unnecessary  to  set  forth  the  precise  Time  when 
the  original  Sessions  was  held,  with  Intent  only  to  see  if  by  this  Means  the^  can  make 
the  O^er  bad.  5th  Objection :  Sessions  have  not  an  original  Jurisdiction ;  and  it 
does  not  appear  that  any  Order  was  made  in  this  Case  before  it  came  to  the  Sessions. 

Answer :  The  Statute  gives  an  Appeal  to  the  Party  a^^eved  by  an  Act  of  the 
Churchwu^ens,  Overseers  or  Justices  of  the  Peace,  so  that  the  Act  of  Parliament  is 
punued.  It  comes  before  the  Sessions  by  Appeal,  and  there  was  no  Occasion  for  the 
Justicea  to  make  an  Order  if  they  sign  the  Bate.  It  is  sufficient,  Vide  Carthew,  58, 
The  King  and  Martin,  That  Sessions  confirmed  a  Poor  Rate,  but  did  not  set  forth  that 
it  came  to  them  by  Appeal ;  and  for  this  Beason  it  was  quashod.  6th  Objection,  Said 
generally  to  account  with  the  Overseers,  and  does  not  mention  them  Parishioners  by 
Namft  Answer  :  It  is  the  best  way  to  name  them  generally  ;  it  is  said,  to  the  present 
Churchwardens  and  Overseers,  and  that  is  sufficient.  7th  Objection  :  The  Sessions 
in  this  Case  ought  to  have  made  a  new  Order,  and  not  have  ordered  these  several  Sums 
to  be  struck  out  of  the  old  Bate.  Answer :  The  Statute  which  gives  the  Sessions  a  Juris- 
diction in  this  Case,  impowers  them  to  proceed  as  they  think  fit.   They  are  of  Opinion 
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that  these  Sums  ought  not  to  BUmd  m  the  Bate,  and  therefore  have  ordered  them  to 

he  struck  out. 

The  Court  did  not  give  any  Opinion,  but  took  Time  to  consider. 


Action  of  Trespass  upon  the  Case  for  executing  a  Warrant  directed  to  the  tariff 
within  the  City  and  Liberty  of  Westminstw  to  the  Damage  of  the  Haintiff  £100.  The 
Plaintifi  set  forth  in  his  Declaration  a  Grant  from  the  Crown  to  the  Dean  and  Chapter 
of  Westminster  to  execute  all  Writs,  Process,  dc,  in  the  same  Manner  as  they  used  to 
be  executed  by  the  King  and  his  Predecessors :  He  then  goes  on,  and  sets  forth  a 
Grant  from  the  Dean  and  Chapter  to  himself  for  Life,  with  the  same  Power  of  executing 
all  Writs,  iltc,  Vvrtute  cujus  inde  possessionatus  existit ;  and  then  shews,  that  contrary 
to  this  Grant  the  Defendant  had  executed  a  Warrant  infra  Libertatem  prcedict^  ad 
damnum,  &c.  To  this  the  Defendant  demurred ;  and  assigned  for  Error,  that  the 
Plaintiff  had  set  forth  a  Grant  for  Life,  Virtute  cujus  possessionaV,  <&c. 

Serjeant  iToiofeins  argued  for  Defendant,  That  the  Plaintiff  having  set  forth  in  his 
Declaration  a  Grant  for  Life,  the  Vvriute  cujus  possesHonaC  was  ill ;  for  that  posset- 
sionat^  was  capable  only  to  a  Term  for  Years,  and  that  wherever  a  Freehold  was 
aUedged,  it  was  pleadable  only  by  the  Word  Seisitus,  which  is  a  Teitn  of  Art,  and  there^ 
fore  cannot  be  supplied  by  any  other  Word ;  and  for  this  he  cited  Lill.  1,  324  ;  1  Inst. 
200  b,  201  a.  Every  Man's  Deed  must  be  taken  most  strongly  against  himself  ;  and 
therefore  when  he  sets  forth  a  Grant  for  Life,  and  then  goes  on  and  says  Virtute 
cujus  possessionat',  it  must  be  taken  there  was  a  Defect  in  the  Grant,  and  that  he  was 
possest  only  of  a  Chattel.  He  likewise  further  objected,  that  the  Declaration  was  too 
general,  for  it  is  not  said  what  Process  it  was  the  Defendant  had  executed  :  It  is  only 
generally  alledged  that  the  Defendant  executed  a  Warrant  directed  to  the  Sherifi ; 
sa^  perhaps  it  might  be  such  a  Writ  as  mijght  be  executed  within  this  Liberty  by  & 
Shen^'s  CwScer ;  for  Writs  of  Waste,  Disseisin,  are  not  included  within  the  Juris- 
diction of  the  Dean  and  Chapter.  All  Pleadings  ought  to  be  certain,  and  therefore 
this  eenenJ  way  of  declaring  is  not  good.  He  further  objected  that  the  Declaration 
was  ul ;  for  that  it  sets  forth  a  Grant  to  execute  all  Writs  infra  Civitatem  Westvum- 
aster^ ;  and  then  alledges  that  the  Defendant  had  executed  a  Writ  infra  Libertatem 
proBdict',  whereas  the  Word  Libertatem  was  not  used  before  in  any  Part  of  the  Declara- 
tion ;  and  cited  1  Vent.  402,  406,  where  it  is  said  by  Hale,  Chief  Justice,  that  Liberties 
are  pernicious  to  the  common  Justice  of  the  Kingdom.  It  was  likewise  held  in  C.  B' 
in  l^e  latter  Part  of  Queen  Awne's  Reign,  inter  Wannisford  and  Ford,  which  was 
upon  a  Plea  in  Abatement,  where  it  was  alledged  that  the  Party  Uved  infra  Libertatem ; 
and  it  was  held  that  a  Liberty  was  an  uncertain  Place,  and  not  sufficient. 

[250]  Mr.  Wynne  cont* :  Virtute  cujus  possessionat*  is  sufficient,and  is  of  thesame  Force 
and  Effect  in  Parlance  as  the  Word  Seisitus^  and  may  be  used  as  well  to  express  a 
Freehdd  as  a  Term  for  Tears.  1  Inst.  17,  153.  And  my  Lord  Coke  says,  a  Disseisin 
is  a  putting  out  of  Possession.  Virtute  cujus,  t&c,  is  not  traversable,  aiul  at  the  most 
is  but  an  Impropriety :  But  supposing  there  was  a  Difierence,  yet  as  the  Defendant 
is  a  Wrong-doer,  it  is  not  so  material  as  to  overturn  the  Declaration.  This  Action  is 
of  the  same  Nature  as  an  Action  of  Trespass,  and  therefore  good  upon  the  Possession 
only,  and  that  the  Words  suiiiciently  prove.  Carth.  85.  But  it  is  farther  objected, 
that  it  does  not  appear  what  Sort  of  Warrant  it  was  that  was  executed  :  And  it  is 
impossible  it  should,  for  that  remains  with  the  Sheriff ;  and  had  the  Plaintiff  alledged 
no  more  than  the  Receipt  and  Asportavit,  ArrestavU,  it  had  been  sufficient :  For  it  is 
not  material  to  shew  what  sort  of  Process  he  entred  by ;  it  is  laid  in  the  Declaration 
that  the  Dean  and  Chapter  had  a  Grant  to  execute  all  the  King's  Writs,  <£c,  and  that 
this  Liberty  was  granted  to  him  for  Life.  As  to  the  last  Objection,  which  is  taken  to 
the  Word  Libertatem,  <&c.,  he  is  stiled  Ballivus  Libertatis,  and  it  is  well  known  that 
the  City  and  Liberty  of  Westminster  are  synonymous  Terms,  and  so  they  are  pro- 
miscuously used  in  17  Eliz.  But  as  to  these  two  last  Objections,  he  said  they  were 
not  assigned  for  error ;  they  extend  to  Matter  of  Form  onl^,  and  therefore  by  the  ex- 
press Word  of  the  Statute,  ought  to  have  been  specially  assigned. 
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Page,  Justice.  PoBaesraon  only  is  sufficient  to  maintun  this  Action ;  it  is  brought 
for  a  Tort,  and  the  Defendant  is  a  Wrong-doer.  In  Actions  for  stopping  up  Lights, 
it  is  always  said  Quod  cum  possessionatus  fuU ;  and  that  is  sufficient.  The  other  two 
Objections  extend  to  the  Form  only,  and  therefore  should  have  been  specially  assigned. 
Judgment  for  the  Plaintiff,  nisi,  absente  Raymond,  C.  J.  Note,  Bracton  calls  a  Free- 
hold in  Law,  Cinlem  <&  NaturaXem  possessionem,  seu  Seisinam.  1  Inst  266  b ; 
Bracton,  I.  4,  fo.  206,  236.  Note  also,  that  the  Plaintii!  in  his  Declaration  did  not  set 
forth  a  Grant  from  tiie  Crown  to  the  D^in  and  Chapter,  but  aUedged  a  Seisin  in  Fee 
in  the  Dean  and  Chapter.  And  aftenrards  in  the  same  Term  the  «^dgment  was  made 
absdute. 

201.— The  King  <vnd  Jenoub.  [1733.] 
Information  for  a  Libel. 

An  Information  was  moved  for  upon  a  Libel  published  by  way  of  Advertisement 
in  a  publick  Paper  called  the  Daily  Advertiser,  and  the  Libel  complained  of  was  to 
this  Effect,  viz.  That  James  Haymood  sold  Wines  by  Retail  very  cheap,  and  at  reason- 
able Rates ;  and  that  Mr.  Haywood  hath  an  excellent  Salve  for  the  Cure  of  Womena 
Breasts,  Price  one  Shilling. 

[251]  Mr.  Be^>es  and  Mr.  FUmore  to  oppose  the  Information  :  A  Libel  is  an  in- 
famous  Paper  made  publick,  aspersing  the  Credit  of  the  Person  libelled,  or  defaming 
the  Character  of  one  deceased  in  such  Terms  as  may  be  prejudicial  to  the  one  in  his 
Busineas,  or  so  provocative  as  to  tend  to  a  Breach  of  the  Peace,  or  else  by  reflecting 
upon  the  other  so  as  to  make  his  Character  infamous.  But  supposing  the  Defendant 
to  be  the  Publisher  of  what  is  here  alledged  against  him,  there  is  nothing  libellous 
upon  the  Face  of  it.  To  say  a  Man  sells  Wine  By  Retail  is  no  Reflection,  or  to  say  a 
Man  hath  an  excellent  Salve,  can  no  ways  traduce  his  Character  :  He  may  have  such 
a  Salve,  and  may  dispose  of  it  charitably.  The  Court  won't  grant  Informations  of 
this  Nature,  unless  some  thing  scandalous  and  infamous  appears  upon  the  Face  of  it. 
In  Actions  of  Assault  and  Battery  the  Court  won't  grant  Informations,  unless  some- 
thing flagrant  and  particular  hath  been  done  by  the  Party ;  as  drawing  of  Swords, 
ijtc  So  in  Libels,  lor  every  trifling  Reflection  an  Information  won't  go.  If  the 
Prosecutor  has  susts^ed  any  Injury,  he  may  take  his  Remedy  in  the  oidinair  Course 
of  Proceedings  :  He  Biay  have  his  Action  for  the  particular  Injury,  or  m^  bring  an 
Indictment  upon  the  UfaeUous  Matter.  But  it  does  not  appear  by  the  Affidavit  that 
the  Defendant  was  the  Publisher ;  it  is  only  said  that  his  Son  acknowledged  the  Re- 
ceipt of  the  Advertisement,  and  read  it  to  his  Father ;  but  not  one  Word  of  nia  publish- 
ing the  Paper  where  his  Advertisement  is  inserted. 

Serjeant  Urling  and  Mr.  Fazakerly  conV  :  The  Matter  is  of  itself  libellous ;  the 
Plaintiff  is  a  great  Wine  Merchant,  and  to  say  that  he  sells  by  Retail,  by  Quarts  and 
Hnts,  is  reflecting  and  lessening  his  Credit ;  to  call  a  Shoemaker  a  Cobler  is  Ubellous. 
Vent. 

Cur^ :  If  the  Party  hath  sustained  any  Injury,  he  may  have  his  R^edy  either  by 
Action  or  Indictment.  Libels  are  not  to  be  encouraged ;  but  to  say  that  a  Merchant 
sells  Wine  by  Retail  is  no  Reflection :  The  greatest  Merchants  have  done  the  same, 
and  great  Fortunes  have  been  acquired  that  way ;  and  so  the  Information  was  denied. 

202.— The  King  and  Inhabitants  of  Woolaston.  [1733.] 
Orders  of  Justices. 

Mr.  Wirley  Birch  moved  to  quash  several  Orders  of  Justices  of  the  Peace  for  Main- 
tenance of  the  Poor  :  His  first  Objection  was,  that  it  did  not  appear  to  be  uiuler  Hand 
and  Seal,  which  is  necessary,  being  a  judicial  Act.  2dly,  It  doth  not  appear  to  be 
made  upon  Oath.  Sdly,  It  doth  not  appear  to  be  msde  [262]  by  Justices  living  within 
the  Parish.  Ukly,  The  Facts  are  not  set  out  in  the  Order.  Note,  The  Motion  was  to 
quash  an  Order  of  Sessions  made  in  Confirmation  of  these  Orders.  If  the  original 
Orders  are  bad,  consequently  the  Orders  of  Sessions  must  be  so.    Salk.  482. 

Mr.  Parker  to  shew  Cause  why  the  Order  should  not  be  quashed,  and  in  Answer 
to  the  first  Objection,  he  said,  That  though  in  the  Conclusion  of  the  Order  it  does  not 
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appear  to  be  under  the  Hands  and  Seals  of  the  Justices,  yet  in  the  Beginning  it  is  set 
forth  and  begins  thus,  viz.  We  whose  Hands  and  Seals  are  hereunto  subscribed ; 
which  is  a  plain  Answer  to  the  first  Objection.  As  to  the  second.  That  it  does  not 
appear  to  have  been  made  upon  Oath,  or  that  the  Overseers  were  summoned  as 
required  hy  9  G.  1,  c.  7,  there  noUiin^  appeani  to  the  contrary ;  and  the  Court 
will  not  intend  them  to  proceed  extrajudicially.  Vide  Garth.  366.  A  Person  was 
removed  by  Order  of  Justices,  and  Objection  being  taken  to  the  Order,  as  it  did  not 
appear  that  he  was  removable,  and  perhajw  he  might  have  rented  a  Tenement  of  £10 
per  Ann.  But  the  Objection  was  over-ruled,  and  said,  that  the  Court  would  not  intend 
it.  As  to  the  third  Objection,  that  it  is  not  said  to  be  made  by  Justices  within  the 
Parish,  nor  is  it  averred  that  there  were  no  Justices  within  the  Parish,  he  answered. 
That  it  was  not  necessary  to  alledge  any  such  Matter  upon  the  Order  j  and  that  if 
there  were  Justices  resident  within  the  Parish,  it  was  proper  to  be  shewn  on  the  other 
Side  ;  and  cited  Hob.  78,  St.  John  and  St.  John.  Action  upon  the  Stat.  23  -ff.  6,  c.  10, 
for  not  returning  a  Burgess,  where  the  Words  of  the  Statute  are,  that  the  Sherifi  shall 
send  his  Precept  to  the  Bfayor,  and  if  there  be  no  Mayor,  then  to  the  Bailiff.  The 
Plaintiff  declared  that  the  Sher^  had  made  his  Precept  to  the  Bailiff,  without  averring 
that  there  was  a  AjUtyor ;  and  this  was  moved  in  Arrest  of  Judgment ;  but  the  Court 
was  clearly  of  Opinion  that  it  was  good,  for  we  shall  not  intend  that  there  is  a  Mayor, 
except  it  be  shewn,  and  that  should  come  properly  on  the  other  Side.  So  in  the  present 
Case,  if  this  Order  was  made  by  Justices  out  of  the  Parish,  and  at  the  siune  Time  there 
were  Justices  resident  within  the  Parish,  this  would  have  been  a  proper  Objection 
upon  the  Appeal,  and  the  Party  should  have  shewn  this  Matter  at  the  Sessions.  As 
to  the  Objection,  that  the  Overseers  were  not  summoned,  it  is  not  necessary :  This 
should  appear  upon  the  Orders ;  and  cited  the  Case  of  The  King  and  VenoUo,  Trin. 
11  G.  1  (1725].  Indictment  to  suppress  an  Alehouse;  and  it  was  objected,  Uiat  it 
did  not  appear  the  Defendant  was  summoned  ;  but  held  that  the  Court  would  not 
intend  the  contrary  :  So  was  the  Case  of  The  King  and  Hollcmd,  which  was  an  Order 
of  Bastardy,  5G.2  [1731-32].  But  note,  in  the  Case  of  The  King  and  Olegg^  1  G.l 
[1720-21],  Vide  Mod.  Rep.,  Order  of  Bastardy  was  quashed,  because  not  set  forth  that 
the  Party  was  duly  summoned.^ 

[253]  Mr.  Fazakerly  and  Mr.  Wirley  Birch  conV  :  The  Objection  that  this  Order  does 
not  appear  to  have  been  made  upon  Oath,  is  very  strong ;  for  the  express  Words  of 
the  Act  of  Parliament,  9  G^.  1,  c.  7,  are.  That  no  Justice  of  Peace  shall  order  Relief  to 
any  poor  Person  until  Oath  be  made  before  him,  c6c.  There  is  a  great  Difference 
where  a  Judge  has  Power  to  determine  indefinitely,  and  where  only  under  par- 
ticular Circumstances ;  for  when  the  Statute  gives  him  a  Power  to  act  indefinitely, 
he  is  a  proper  Judge  what  Evidence  is  necessary  to  support  the  Fact ;  but  when  his 
Power  is  limited  under  particular  Restrictions,  as  to  be  upon  Oath,  &c.,  he  must  confine 
himself  within  these  Biestrictions,  and  must  follow  the  express  Words  of  the  Statute ; 
and  he  must  appear  to  have  done  so  upon  the  Face  of  the  Order ;  as  in  Carth,  365. 
Order  of  two  Justices  for  Removal  of  a  poor  Person  ;  and  the  Order  recited,  that  upon 
Complaint  made  concerning  the  poor  Person,  c&c,  they  had  so  ordered,  <&c.  And 
it  did  not  appear  by  the  Order  who  it  was  that  made  that  Complaint ;  and  because 
the  13  &  14  Car.  2,  c.  12,  says,  it  must  be  upon  Complaint  of  the  Churchwardens  and 
Overseers  of  the  Poor,  therefore  it  is  absolutely  necessary  in  the  Body  of  the  Order 
to  shew  that  it  was  done  upon  the  Complaint  of  the  Churchwardens,  <&c.,  for  otherwise 
the  Justices  have  no  Authority  to  make  it.  This  comes  exactly  up  to  the  present 
Cose :  The  Statute  requires  that  the  Order  be  made  upon  Oath,  or  otherwise  the 
Justices  have  no  Jurisdiction.  It  has  been  often  laid  down  as  a  Rule  of  this  Court, 
that  nothing  shall  be  presumed  in  Support  of  an  Order ;  in  this  Case  the  Court  must 

g resume  every  Thing  to  support  the  Order,  that  it  was  made  ujmn  Oath,  that  the 
Overseers  were  regularly  summoned,  and  that  there  was  no  Justice  residing  within 
the  Parish ;  for  unless  these  Facts  are  presumed,  the  Order  cannot  stand.  Vide 
the  Statute,  which  expresly  provides  that  no  Justice  of  Peace  shall  order  Relief  to 
any  poor  Person,  until  Oath  he  made  unto  him  of  some  Matter  which  he  shall  judge 
a  reasonable  Cause  of  giving  such  Relief,  and  until  such  Justice  has  summoned  two 
of  the  Overseers  of  the  Poor  to  shew  Cause  why  such  Relief  should  not  be  given.  Vide 
Carth.  58,  The  King  and  Martin  :  The  Sessions  confirmed  a  Poors  Rate,  but  did 
not  set  forth  that  it  came  before  them  upon  Appeal ;  and  for  this  Reason  the  Order 
was  quashed,  for  the  Sessions  have  not  an  origmal  Jurisdiction. 
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Mr.  Fazakeriy  took  another  Objection,  That  it  did  not  appear  the  Person  relieved 
had  gained  a  Settlement ;  for  it  is  only  said  for  the  Relief  of  a  Pauper  within  the  Parish  : 
But  tJie  Court  oTer-ruled  this  Objection,  for  though  perhaps  it  might  not  be  good  in 
the  Case  of  a  Settlement,  yet  it  is  well  enough  in  this  Case.  Mr.  foeoterly  then  Ejected 
to  the  Merits  of  the  Order,  that  the  Justices  had  no  Jurisdiction  to  order  a  gross  Sum 
to  [254]  be  paid  to  a  third  Person  for  the  Relief  of  a  Pauper  ;  and  cited  the  Case  of 
The  King  and  the  I-nJiahitants  of  Bensham,  7th  of  the  late  Queen,  where  it  was  so 
adjudged ;  and  the  Case  of  The  King  and  the  Inhabitants  of  Woolbury,  Hil.  G  G.  2. 
And  upon  this  Objection  the  Court  was  of  Opinion  that  the  Order  should  be  quashed, 
but  gave  no  Opinion  as  to  the  three  first  Objections. 

Mr.  Parker  then  objected,  that  this  Onler  was  not  properly  before  the  Court ; 
and  took  Exception  to  the  Certiorari,  because  it  varied  from  the  Order ;  for  the 
Order  was  that  the  Overseers  should  pay  £b  to  Mr.  Simon  Barker  for  curing  a  Pauper  ; 
and  in  the  Certiorari  it  was  ordered  to  ^ay  £5  to  Mr.  Simon  Baker,  without  the  (r), 
Sui^eon ;  aad  for  tihis  Reason  the  Certiorari  was  quashed. 

203.— Gore  v.  Gore,  with  all  the  Arguments  of  Counsel.  [1733.] 

[S.  C.  2  P.  Wms.  28 ;  9  Mod.  4  ;  Barnard.  K.  B.  209,  229,  355  ;  2  Stra.  958  ;  10  Mod. 
501 ;  2  Eq.  Cas.  Abr.  339.  See  Stamfield  t.  Habergham,  1804, 10  Ves.  276.] 

Devise. 

The  Case  was  sent  out  of  Chancery  for  the  Opinion  of  the  Judges  of  this  Court, 
and  the  Case  in  Effect  was  this  :  WUliam  Gore  being  seised  of  divers  Manors  and  other 
Tenements  in  Fee,  devised  them  to  Trustees  for  the  Term  of  600  Years,  with  a  Power 
to  cut  down  Wood,  or  sell  any  Part  of  his  Estate  in  order  to  ruse  Money  for  the  Pay- 
ment of  his  Debts,  and  also  to  raise  several  other  Sums  which  he  had  devised  to  his 
younger  Children  for  their  Portions,  with  Remainder  in  Tail  to  the  first  and  every 
other  Son  of  Thcmtoit  his  eldest  Son  to  be  begotten,  and  upon  Failure  of  such  Issue, 
then  the  Remainder  to  his  Son  Edward  in  Tail  Male,  Remainder  to  his  Son  Vfilliam 
in  Tail,  Remainder  to  his  own  riqht  Heirs.  He  likewise  devised  an  Annuity  of  £50 
fer  Ann.  to  Thomax  his  eldent  Son,  and  then  takes  Notice  of  the  Rea!v>D  why  he  made 
no  greater  Provision  for  him,  viz.  because  he  was  a  Spendthrift,  and  his  Father  had 
already  expended  and  paid  considerable  Sums  upon  his  Account.  There  was  likewise 
a  particular  Direction,  that  if  his  Estate  should  afterwards  come  to  Edward  or  "William, 
that  then  tiie  Money  devised  to  be  raised  for  their  Portions,  should  not  be  raised.  U^on 
the  Constructioa  of  this  WiU,  there  arose  two  Questions ;  Is^,  Whether  the  Limita- 
tion to  the  first  Son  of  Thtmas  (he  having  no  Issue  at  that  Time)  was  a  good  Limitation. 
And  2dly,  If  it  was  a  good  Limitation,  in  whom  was  the  Freehold  after  the  Testator's 
Death  vested  dtiring  the  Contingency. 

Mr.  Bootle  as  to  the  first  Point  argued,  That  the  Devise  to  the  first  and  every  other 
Son  of  Thomas  (he  having  no  Issue  then  nor  at  the  Time  of  the  Testator's  Death) 
was  void.  If  it  can  take  Effect  at  all,  it  must  be  either  by  way  of  a  contingent  [266]  Re- 
mainder or  an  executory  Devise  :  The  first  it  cannot  be,  because  no  Freehold  to  support 
it ;  for  whenever  the  Inheritance  is  granted  upon  a  Contingency,  the  Limitation  is 
void,  unless  there  be  a  Freehold  to  support  the  Contingency ;  neither  can  it  operate 
by  Way  of  executory  Devise,  because  the  Contingency  cannot  arise  vrithin  the  Time 
prescribed  by  Law.  It  is  possible  indeed  that  Tf^mas  might  have  a  Son  within  forty 
Weeks  after  the  Testator's  Death,  yet  that  is  a  Possibility  only,  and  such  Son  could 
not  take  it  \mtil  after  the  Determination  of  the  500  Years  Term.  Executory  Devises 
are  not  of  long  Establishment  by  Common  Law,  and  the  Judges  have  always  held 
the  Time  limited  for  the  Contingency  to  arise  in,  was  not  to  be  extended.  30  Eliz. 
It  was  determined  that  executory  Devises  must  arise  within  the  Compass  of  one  or 
two  Lives  at  the  furthest ;  and  though  it  hath  been  limited  to  arise  after  the  Deter- 
mination of  several  Lives,  yet  those  Lives  were  all  existing  at  the  same  Time,  and  so 
is  all  one  as  if  limited  but  to  one  Life.  In  James  the  First's  Reign,  the  Judges  thought 
it  Time  to  limit  the  Bounds  of  such  Devises,  Cro.  Jac.  459  ;  Palmer,  253  ;  2  Jones, 
15  ;  1  Roll.  Abr.  613.  Where  the  Judges  said  they  would  not  permit  an  executory 
Devise  to  exceed  the  Devise  in  Matt.  Manning's  Case,  for  the  Inconveniency  which  they 
had  perceived  by  it.  In  the  13  Car.  2  [1661-62],  Lord  Bridgman,  Ch.  J.,  said,  if  Matt. 
Manning's  Case  was  to  be  adjudged  again,  he  questioned  not  but  the  Judgment  would 
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be  otherwise,  but  th^  would  not  extend  their  Resolutions  further  or  more  favourably 
to  such  Devises.  I  Sid.  37.  And  so  it  was  held  in  3  Keb.  127,  178,  the  Case  of  Car- 
penter and  Smith,  which  was  a  springing  Use  but  falls  within  the  same  Rule,  and 
there  it  is  held,  that  the  furthest  such  Devises  are  to  be  carried,  is  within  the  Compass  of 
one  or  two  Lives  in  being.  Paseh.  1 1  W.  3  [1699],  the  Case  of  Scatierqood  and  Edge^  1 
Salk.  229.  It  was  held  that  a  Devise  to  the  first  Son  of  A.  (A.)  having  none  at  tluit 
Time  was  void,  and  in  that  Case  Trehy,  Ch.  J.,  said,  that  an  executory  Devise  to  arise 
within  the  Compass  of  a  Life  or  Lives  was  good,  because  the  Candles  are  all  lighted 
at  once,  but  they  were  not  to  be  carried  one  Step  further  by  his  Consent ;  because  these 
Limitations  maike  Estates  unalienable,  every  Devise  being  a  Perpetuity  as  far  as  it 
goes  (that  is)  an  Estate  unalienable  though  all  Mankind  were  to  ]oin  in  the  Convey- 
ance. A  Limitation  to  the  Heirs  of  a  Man  may  be  good  by  Way  of  executory  Devise, 
because  it  takes  Effect  immediately  after  the  Death  of  the  Ancestor ;  but  where  the 
Devise  is  to  the  first  Son  of  Thomas,  and  he  has  no  Son  at  the  Time  of  the  Testator's 
Death,  the  Limitation  is  void  ;  so  that  it  plainly  appears  by  the  Resolutions  abore- 
mentioned,  that  the  Judges  have  always  been  disposed  to  narrow  the  Bounds  as  far 
as  was  consistent  with  D^srminationa  of  fonner  Cases.  Taking  it  tiierefoie  that 
the  [26^  Time  in  which  executory  Devises  must  arise  is  settled,  ana  that  such  a  Devise 
must  arise  within  the  Compass  of  a  Life  or  Lives  in  being,  it  will  be  necessary  to  con- 
sider how  the  Devise  in  the  prraent  Case  tvgrees  with  this  Principle  of  Law.  WiUiam 
Gore  devises  his  Estate  for  500  Yeara,  and  after  the  Determination  of  that  Estate, 
to  the  first  Son  of  Thomas  Gore  in  Tail,  Remainders  over  to  his  Son  E.  and  W.  suc- 
cessively ;  Thomas  had  no  Son  at  the  Time  of  WUltam^s  Death,  and  perhaps  might 
have  none  during  his  own  Life,  and  though  he  might  have  a  Son  within  40  Weeks 
after  his  Death,  yet  such  a  Devise  is  not  good  according  to  the  Principles  which  hath 
been  before  insisted  upon,  for  it  does  not  take  Effect  within  the  Compass  of  a  Life. 
It  may  be  objected  that  here  is  no  Danger  of  a  Perpetuity,  because  the  furthest  it  can 
be  extended  is  no  more  than  40  Weeks  after  the  Death  of  Thomas ;  but  by  the  same 
Reason  that  it  may  be  extended  40  Weeks  it  may  be  extended  as  many  Years.  Sup- 
posing in  the  Case  of  a  springing  Use  or  a  contingent  Remainder,  and  either  of  them, 
should  arise  within  a  Year  after  the  Time  limited  by  Law ;  would  the  Estates  which 
were  before  united  and  consolidated  open  again  to  let  in  the  Contingency  )  They 
certainly  would  not :  By  the  same  Parity  of  Reason,  an  executory  Devise  shall  not ; 
for  the  Inconveniencies  that  would  be  introduced  by  such  a  Construction  are  the  same 
in  both  Cases.  This  Case  is  the  same  or  rather  stronger  than  the  Case  in  Salk.  for 
there  the  Devise  to  Trustees  was  only  for  the  I'erm  of  eleven  Years,  whereas  this  is 
for  500  Years.  He  also  said  that  the  Words  Procreatis  vel  Procreandis  made  no  Differ- 
ence, for  they  may  be  both  mutually  extended  to  Issue  begotten  or  to  be  begotten  ; 
but  what  makes  this  Case  the  stronger  is,  that  the  Devise  is  not  to  take  Efiect  'till 
after  the  Determination  of  500  Years :  And  though  there  an  Truste  annext  to  this 
Term,  yet  that  makes  no  Difference ;  for  now  we  are  in  a  Court  of  Law,  and  must 
consider  it  in  a  1^1  Sense,  and  the  Law  takes  no  Notice  of  Trusts.  It  must  therefore 
be  taken  as  an  absolute  Term,  and  should  the  Trustees  declare  upon  it,  they  must  plead 
it  as  such,  as  in  Case  of  a  Mortgage,  which  is  no  more  than  a  Pledge  of  uinds  for  the 
Security  of  Money,  yet  it  is  always  pleaded  as  an  absolute  Conveyance.  In  the  Case 
of  Scattergood  and  Edge,  Trehy,  Ch.  J. ,  held,  that  an  executory  Devise  depending  upon 
a  Term,  and  to  arise  within  a  reasonable  Time  wsm  good,  and  that  20  nay  30  Years 
had  been  held  a  reasonable  Time ;  but  this  hath  nevei:  been  carried  beyond  the  Term 
of  one  Life.  The  Antecedent  Term  in  this  Case,  and  which  must  determine  before  the 
Limitation  can  take  Effect  is  500  Years  ;  and  this  Difference  was  before  taken  in  1 720 
in  t^is  Court,  and  the  Judges  then  held  that  an  executory  Devise,  which  could  not 
take  Effect  'till  after  the  Eviration  of  so  long  a  Term,  was  v<nd,  aivl  gave  Judgment 
accordingly.  If  the  Devise  in  this  Case  be  good,  it  must  necessarily  [267]  create  a 
Perpetuity :  For  if  the  Limitation  to  the  first  Son  of  Thmas  be  good,  it  must  be  by 
Way  of  executory  Devise,  and  then  it  consequentially  follows,  that  the  Limitation  to 
E.  &  W.  which  depend  thereupon  must  be  by  Way  of  executory  Devise  likewise,  and 
so  are  not  to  be  defeated  by  a  Recovery  or  otherwise.  As  to  the  second  Question  he 
said,  should  the  Devise  to  the  first  Son  of  Thomas  be  admitted  to  be  good  by  Way 
of  executory  Devise,  he  could  not  conceive  what  would  become  of  the  FreehoW  after 
the  Death  of  the  Testator,  and  before  Thomas  had  Issue  bom ;  but  if  the  Devise  to 
the  first  Son  of  Thomas  bs  void,  the  Remainder  is  executed  in      and  the  FreehoU 
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vested  in  him  eo  vnstcmti  the  Testator  diee.  1  Rep.  154  ;  7  Ed.  3,  fo.  19.  A.  seised 
of  Lands  in  fee,  convejB  them  to  B.  for  Life,  Remainder  to  his  Issue  in  tail,  Remainder 
to  the  FeofEor  for  Life,  Remainder  to  C.  for  Life ;  the  Remainder  to  the  FeofEor  is  Toid, 
and  the  Estate  in  C,  takes  Effect  upon  Determination  of  Estate  Tail. 

Seneant  ChappeU  contra :  The  Devise  to  first  Son  of  Thomas  is  a  good  Devise 
either  by  way  of  contingent  Remainder,  or  as  an  executory  Devne.  As  to  tiie  First, 
he  said  Thomas  took  an  Estate  for  Life  hy  ImpUcation,  which  was  suffident  to  support 
a  contingent  Remainder.  Cro-  EUz.  744,  Sherlow  and  Baker.  In  Wills  the  Intent  of 
the  Testator  is  to  be  considered,  and  therefore  the  Devise  of  Lands  equally  to  be  divided 
makes  a  Tenancy  in  common.  Poph.  188.  In  this  Case  the  Testator  takes  Notice 
that  Thomas  was  unmarried,  and  therefore  when  he  Devises  his  Lands  to  the  first  Son 
of  Thomas,  it  must  be  his  Intention  that  the  Freehold  shall  descend  'till  such  Issue 
be  bom.  1  Inst.  42.  How  must  the  Estate  go  'till  a  Son  be  bom  1  It  cannot  go 
to  E.  or  W.,  because  it  appears  to  be  the  Intent  of  the  Devisor,  that  neither  of  them 
should  take  'till  tha  Death  of  Thomas  without  Issue  Male :  It  must  therefore  necessarily 
eo  to  the  Heir  at  Law  in  the  Interim,  and  this  ex  favors  Legis,  for  the  Respect  the 
Law  alwajs  pays  to  the  next  Heir :  But  should  the  Court  be  of  Opinion,  that  this 
cannot  rise  as  a  contingent  Remainder,  yet  it  will  arise  by  Way  of  executoxy  Devise. 
A  Devise  to  the  first  Son  of  /.  S.  per  verba  de  prasenti,  and  /.  S.  hath  no  Issue  at  that 
Time,  is  void,  but  here  the  Devise  is  in  futuro,  to  the  first  Son  to  be  begotten.  Vid. 
1  Salk.  230.  With  regard  to  a  Contingency,  there  is  a  Difference  when  the  Fee  is 
given  over,  and  where  it  remains  in  the  Devisor  till  the  Contingency  happens.  The 
Devise  in  this  Case  is  to  the  first  Son  of  Thomas,  who  had  no  Iffiue  at  that  Time,  so 
that  the  Freehold  must  in  Consequence  remain  in  the  Interim  in  the  Devisor  and  his 
Heirs.  1  Roll  Abr.  612 ;  Cro.  Jac  394 ;  1  Roll.  Rep.  318.  A  Devise  to  an  Infant 
in  Ventre  sa  Mere  is  good  by  Way  of  executory  Devise,  and  the  Land  shall  go  to  the 
Heir  in  the  Interim.  Sid.  253 ;  2  Mod.  292 ;  1  Roll.  Abr.  609 ;  Noy,  43 ;  Salk.  230 ; 
[258]  Raym.  83.  It  is  laid  down  as  a  Rule,  that  an  encutory  Devise  must  arise  within 
VDB  or  two  Lives  in  Esse ;  the  Case  falls  within  the  Rule,  for  here  tha  Contingnic^ 
must  happen  in  the  Life-time  of  Thomas,  or  immediately  after  hk  Decease :  But  it  is 
objected,  here  is  a  Term  antecedent  to  the  Devise  which  is  for  500  Years,  and  must 
determine  before  the  executory  Devise  can  take  Effect :  But  a  Term  of  Years  is  not  of 
any  Consideration  in  Law,  no  more  than  a  Charge  attending  the  Inheritwce.  Salk. 
254.  And  as  soon  as  a  Son  is  bom  to  TAonuu,  the  executory  Devise  is  vested  and  the 
Contingency  gone. 

Mr.  BooUe  by  Way  of  Reply.  By  the  Devise  Thomas  was  to  have  an  annuity  of 
£50  per  Annum,  and  no  more,  for  the  Testator  takes  Notice  of  him,  that  he  was  a 
Spendthrift,  and  should  have  nothii^  to  do  with  the  Estate,  so  that  it  is  impossible 
Thomas  should  take  a  Freehokl  by  Lnplication ;  where  is  the  Freehold  to  be  vested 
then  1  It  is  insisted  upon  that  the  Freehold  by  Implication  of  Law  is  vested  in  the 
eldest  S(m :  Had  this  Constxuction  prevailed,  the  Limitation  in  Salk  could  never 
have  been  disputed.  It  is  further  insisted  upon,  that  it  was  the  Intent  ol  the  Devisor, 
that  E.  and  A.  should  not  take  till  after  the  Decease  of  Thomas  without  Issue  Male.  In 
Construction  of  Wills  the  Intention  of  the  Testator  shall  prevail,  so  long  as  that  Intention 
is  consonant  and  agreeable  to  the  Rules  of  Law,  but  where  it  is  repugnant  and  incon- 
sistent with  the  Rules  of  Law  it  is  to  be  rejected,  and  in  this  Case,  whatever  the  In- 
tention of  the  Testator  was,  since  the  Limitations  of  the  executory  Devise  had  exceeded 
the  Bounds  prescribed  by  Law,  it  is  bad.  As  to  the  Cases  cited  by  Mr.  Serjeant,  he 
said  the  Case  of  Cotton  and  Heath  in  Roll's  Abr.  was  not  reported  by  the  Judges  to 
whom  the  Case  was  referred,  which  much  lessrais  its  Authority.  The  executory  Devise 
in  Raym.  82,  was  to  arise  within  the  Term  of  15  Years,  which  does  not  come  up  to  the 
present  Question.  A  Devise  to  an  Infant  in  Venire  sa  Mere  must  happen  wiUiin  the 
Compass  of  a  Life,  asoA  so  falls  within  the  Rule,  that  executor;^  Devises  must  arise  within 
the  Compass  of  a  Life  or  Lives  in  being  or  not  at  all.  But  it  is  said  there  is  no  necessity 
to  extena  the  Time  of  Thomas  having  a  Son  to  the  Time  of  his  Death,  for  it  is  probable 
he  might  have  Issue  Male  in  his  Life-time :  This  is  a  Possibility  only,  for  he  may  not 
have  a  Son  'till  40  Weeks  after  his  Death,  and  the  Law  goes  upon  Certaintiw,  and  will 
not  wait  such  an  Expectancy  as  the  dying  without  Issue.  As  to  Bale's  Case,  Salk  254, 
the  Remainder  was  executed,  and  therefore  the  Wife  was  intitled  to  Dower.  It  is  said 
there  is  no  Danger  of  a  Perpetuity  in  this  Case,  for  when  the  Contingency  happens 
the  Estates  are  all  vested ;  but  how  are  they  vested  by  way  of  executory  Devise  % 
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For  the  subsequent  Premises  depend  upon  the  executory  DeTiae,  whii^  cannot  be 
barred  by  Recovery,  t^c,  and  so  creates  a  Perpetuity. 

[259]  Baymond,  C.  J.  There  are  two  Ways  to  make  this  Devise  good ;  by  way  of  a 
contingent  Remainder ;  or  an  executory  Devise.  The  first  it  cannot  be,  because  no 
Freeh^d  to  support  it.  Thomas  is  cut  off  by  Will,  so  no  l&tate  by  way  of  Implication 
can  arise  to  hun.  The  only  Question  is,  whether  thk  k  good  by  way  of  executoiy 
Devise ;  and  this  depends  upon  Construction  of  what  Time  the  Law  allows  for  such 
Devises  to  arise  in.  It  does  not  i^ipear  that  any  certain  Time  has  hitl^to  been  settled. 
A  Life  or  Lives  in  being  hath  been  held  a  competent  Time ;  but  whether  it  xaa,^  not  be 
carried  further  ia  not  so  clearly  settled.  It  has  been  argued,  that  the  Contingency 
in  this  Case  cannot  vest  'till  after  Determination  of  500  Years ;  but  the  Contingency 
does  not  depend  upon  the  Expiration  of  the  Term ;  for  Eo  instanti  the  Contingency 
arises  the  Estate  is  vested.  The  Cases  cited  do  not  come  up  to  this  Case,  the  chi^ 
one  reUed  on  is  the  Case  of  Scatter^ood  and  Edge.  Treby,  C.  J.,  was  of  Opinion,  that 
the  Time  of  limiting  executory  Devises  was  to  be  carried  no  further  :  But  m  that  Case 
there  is  Contrariety  of  Opinions,  and  that  Case  was  not  determined  upon  this  Point : 
But  the  Limitation  there  was  considered  as  an  immediate  Devse ;  and  when  a  Writ  of 
Error  was  brought  in  B.  JR.  upon  that  Judgment,  Holtt  C.  J.,  was  of  Opinion,  that  the 
Time  in  whi<^  an  executory  Devise  was  to  arise,  was  not  thm  settled.  And  Note, 
this  present  Case  was  determined  in  B.  R.  ami  adjudged  that  the  Devise  to  the  fixst 
Son  of  Thomas  to  be  b^otten,  he  having  no  Issue  at  that  Time,  was  void :  But  Ray- 
mond, C.  J.,  said,  that  he  was  not  satisfied  with  that  Determination.  (Vide  1  Salk. 
226,  Goodright  and  Cornish.)  And  therefore  in  Hillary  Term  6  ff .  2  [1733],  it  was  again 
argued  by  Peer  WiUiams  for  the  Plaintiff,  and  Mr.  Fazakerly  for  Defendant.  And  Mr. 
Peer  Williams  said,  that  this  Devise  was  not  void  in  its  Creation,  because  by  Possibility 
Thomas  Gore  might  have  had  a  Son  before  the  Death  of  the  Testator ;  imd  tho'  it  is 
no  absolute  Will  during  the  Life  of  the  Testator,  yet  to  many  Purposes  it  is  a  good  Will, 
and  shall  take  Effect  from  the  Time  of  its  Execution,  as  in  1  Salk.  237,  the  Case  of 
Bunter  and  Coke,  A  Devise  of  Lands  is  not  good  if  the  Testator  had  nothii^  in  them 
at  the  Time  of  making  the  Will ;  and  tho'  he  shoukl  afterwards  purchase  Lands,  yet 
they  would  not  pass  by  the  Devise.  The  Limitation  over  to  the  first  Son  of  Thomas 
mifidit  have  been  g^Dod  when  the  Will  was  made,  and  he  nught  have  taken  fay  way 
of  Remamder  notwithstimding  the  Term ;  for  had  a  Son  been  bom  in  the  Life-time 
of  the  Testator,  it  might  then  have  vested  as  a  Remainder.  This  was  possible  at  the 
Time  of  making  the  Will ;  and  it  is  held  in  2  Saund.  388,  that  where  a  Limitation 
over  by  Will  may  operate  as  a  contingent  Remainder,  it  shall  never  operate  by  way  of 
executory  Devisa  In  the  jiresent  Case  it  might  have  operated  as  a  contingent  Re- 
mainder, Ergo,  dc.  But  it  is  [260]  objected,  that  this  bemg  a  Devise  for  Years  only, 
it  cannot  operate  as  a  contmgent  Remainder  because  no  Freehold  to  support  it ;  neither 
can  it  take  Effect  as  an  executory  Devise,  because  it  is  a  Limitation  by  Words  in  prcesenti 
and  not  in  fuiuro  :  The  Words  indeed  are  to  the  first  Son  of  Thomas  to  be  begotten, 
but  that  makes  no  Difference,  for  the  Words  procreatis  <&  procreandis  are  of  the  same 
Effect,  and  so  it  is  expresly  held  by  my  Lord  Coke  in  his  1  Inst.  20  b.  And  as  this  is 
the  natural  Construction  that  has  always  been  put  upon  those  Words  in  a  Deed,  eo 
they  have  been  equally  adjudged  to  carry  the  same  Construction  in  a  I^IL  2  Vera. 
545,  the  Case  of  Cook  and  Cook.  Supposing  in  the  present  Case  where  the  Devise 
is  to  the  first  Son  to  be  begotten,  Thomas  had  then  had  a  Son  bom,  this  Son  should 
have  taken,  and  so  he  shoukl  altho'  Thomas  should  have  another  Son  bom  afterwards. 
And  so  is  the  Case  in  Vera. :  The  Words  are  used  promiscuously,  as  it  would  be  now- 
dangerous  to  put  another  Construction  upon  them.  He  further  uiged,  that  this 
Limitation  over  could  not  take  Effect  as  an  executory  Devise,  because  it  could  not 
arise  within  the  Time  settled  by  Law  for  that  Purpose  ;  for  it  is  not  to  commence  till 
after  the  Determination  of  the  500  Years  Term  ;  and  tho'  it  has  been  held  good  when 
the  Limitation  over  was  to  arise  after  the  Determination  of  a  Term  for  10,  20,  or  30 
Years,  yet  that  seems  tacitly  to  exclude  Limitations  over  where  the  Term  is  for  a  far 
neater  Number  of  Years,  as  in  this  Case.  There  are  two  Reasons  why  this  Devise  to 
the  first  Son  of  Thomas  is  void ;  first,  because  there  is  no  Freehold  to  support  it,  therefore 
it  cannot  be  good  as  a  Remainder  ;  and  secondly,  it  cannot  operate  by  way  of  executory 
Devise,  because  it  is  expresly  limited  by  way  of  Remainder.  He  said  he  would  not 
trouble  the  Court  with  explaining  the  Nature  of  executory  Devises,  uid  the  Time 
prescribed  by  Law  for  their  Commencement,  but  the  prescribed  Time  in  which  they 
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are  to  arise  has  been  sufficiently  settled  ;  and  it  has  been  said  by  Judges  that  they  were 
sorry  they  had  gone  so  far.  In  the  Case  of  Scattergood  and  Edge,  it  was  said  by  Treby, 
C.  J. ,  that  they  would  not  carry  them  one  Inch  further  :  But  said  Mr.  Bootle  had  spoken 
so  fully  to  this  Point,  that  he  would  not  trouble  the  Court  with  any  further  Repetition. 
The  chief  Point  that  he  insisted  upon  was,  that  this  Limitation  over  to  the  first  Son  of 
Thomas  could  not  vest,  till  the  Term  for  500  Years  was  spent :  For  in  the  first  Place 
the  Devise  is  to  Trustees  for  500  Years,  said  after  Expiration  of  that  Term,  then  the 
Remainder  over,  so  that  the  Term  must  expire  before  the  Remainder  can  veet.  If  a 
Court  of  Law  will  t^e  any  Notice  of  these  Trusts  in  Equity,  it  must  at  the  same  Time 
be  considered  that  the  Trust  ma^  last  as  long  as  the  Term  ;  for  the  Trustees  in  this 
Case  are  not  only  to  pay  Annuities  for  Life,  but  they  are  likewise  to  raise  Money  for 
younger  Childrens  Por-t261]-tions,  and  this  Provision  is  not  to  take  Effect  till  after 
Thomas's  Death,  so  that  these  Portions  may  not  have  been  raised  as  yet,  and  perhaps 
may  not  these  many  Years.  In  the  Case  therefore  a  Trust  of  a  Term  which  must 
continue  so  long  as  this ;  a  Court  of  Law  will  not  take  Notice  of  it  as  a  Trust,  but  will 
consider  it  as  an  absolute  Term,  and  therefore  the  Limitation  over  cannot  arise  'till 
after  the  Determination  of  the  Term.  Consider  the  Nature  of  an  executory  Devise, 
which  he  said  must  be  considered  as  an  o^inal  Devise,  and  when  it  is  not  limited  to 
arise  by  way  of  Remainder,  and  in  effect  cannot  arise  as  a  Remainder,  it  is  properly 
called  an  executory  Devise.  Supposing  the  Testator  had  devised  to  A.  for  600  Years, 
and  after  to  the  first  and  every  other  Son  of  Thomas  Gors,  he  having  no  Issue  Male  living 
at  the  Time  of  the  Devise,  it  is  certain  no  legal  Estate  could  have  vested  at  that  Time ; 
for  if  any  Estate  could  have  vested,  it  must  have  been  by  way  of  Remainder :  For  sup- 
posing Thomas  to  have  had  a  Son,  the  Estate  must  have  been  then  vested  in  the  Son 
as  a  Remainder,  and  when  by  Possibility  the  Estate  may  vest  as  a  Remainder,  it  can 
never  afterwards  take  effect  by  way  of  executory  Devise.  But  in  this  Case  it  is  im- 
possible the  Remainder  could  have  vested  before  the  Expiration  of  the  Term  ;  for  till 
that  Time  the  Devisee  had  no  Interest  that  was  assisnable,  as  he  must  have  had  pro- 
vided the  Remainder  was  vested.  A  Devise  is  made  ofa  Term  to  A.  for  Life,  Rem^der 
to  B.  B.  has  only  a  Possibility  which  is  not  assignable  in  Law,  nor  even  in  Equity  where 
the  Limitation  is  ^untary.  Every  executory  Devise  is  to  be  taken  as  an  original 
Devise  in  it's  edi,  and  independent  of  any  preceding  Term,  and  must  be  considered 
as  if  no  Term  had  been  limited.  To  draw  the  Rule  then  to  the  present  Case,  supposing 
the  Limitation  had  been  to  the  first  Son  of  Thomas  to  commence  at  a  future  Day,  the 
Son  takes  nothing  in  the  Interim,  as  in  Lutw.  798.  If  a  Man  devises  Lands  to  A.  six 
Months  after  his  Death,  the  Lands  shall  descend  in  the  mean  Time,  and  therefore 
nothing  vests  in  the  Divisee  'till  the  Time  appointed.  Where  the  Limitation  is  to 
arise  at  the  End  of  six  Months,  or  six  Years,  it  is  the  same  Thing ;  for  during  that 
Time  nothing  vests  in  the  Devisee,  and  consequently  he  has  nothing  in  him  to  ^rant  or 
asngn  over,  and  cited  Cro.  E.  G78  {sed  Qu.  how  applicable).  The  only  Question  that 
remains  is,  how  long  the  liaw  allows  for  an  executory  Devise  to  arise  in ;  and  this  Point 
seems  well  settled  in  the  Case  of  Scattergood  and  Edge,  where  it  is  said,  that  an  executory 
Devise  to  arise  aitex  the  Expiration  of  a  Term  for  20  or  30  Years  may  be  a  good  Limita- 
tion, which  imfdies  that  where  the  Devise  is  to  arise  after  the  Determination  of  a  longer 
Term  it  is  then  void,  th  >'  the  Devise  be  to  Persons  in  Esse,  a  fortiori  must  be  void 
where  the  Limitation  is  to  Persons  not  in  esse.  Supposing  the  Devise  to  the  first  Son 
of  Thomas  had  been  of  different  Lands,  as  [262]  if  ^  Man  is  seised  of  two  Manors,  viz. 
of  Dale  and  of  Sale,  and  devises  the  Manor  of  Dale  to  Trustees  for  500  Years,  and  that 
upon  and  after  the  Determination  of  that  Term,  then  the  Manor  of  S.  shall  go  to  A. 
This  surely  could  not  be  good  by  way  of  executory  Devise,  and  yet  this  Case  in  effect 
comes  up  to  the  present  Case,  and  plainly  tends  to  create  a  Perpetuity.  The  Reason 
why  executory  Devises  have  been  supported  is,  because  the  Freehold  descends  'till 
the  Contingency  arises,  for  the  Freehou  cannot  be  in  Abeyance ;  but  in  this  Case  it 
cannot  descend  because  the  Heir  is  expresly  excluded  from  taking.  Supposing  in 
this  Case  the  Term  had  been  but  for  five  Yeais  only,  and  after  to  the  first  and  every 
other  Son  of  Thomas,  with  a  Remainder  to  a  third  Person  for  Life,  there  is  no  Doubt 
but  theRemainder  over  for  Life  is  good,  for  during  theTerm  the  Estate  is  in  the  Trustees, 
and  if  Thomas  have  no  Son  living  at  the  end  of  the  five  Years,  then  he  in  Remainder 
for  Life  must  take ;  and  the  R^ainder  being  once  vested  can  never  afterwards  be 
devested  to  make  way  for  the  contingent  Remainder.  Agreed  that  where  the  Estate 
descended  it  was  liable  to  be  devested,  but  where  it  enures  oy  Purehase  it  is  otherwise. 
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In  l^e  Case  of  ScaUergood  and  Edge  the  Freehold  descended,  and  there  was  no  mtei^ 
mediate  Remainder  vested ;  said  there  was  no  Cose  in  the  Books  where  a  Contin^n^ 

has  been  limited  to  arise  after  the  Expiration  of  a  Term  for  Years  with  a  Remainder 
over  to  another  m  esse,  who  takes  by  Purchase,  that  in  such  Case  the  Freehold  should 
descend,  much  less  in  the  present  Case  ;  for  here  Thomas  is  not  only  ezpresly  excluded, 
but  a  Rent-charge  is  likewise  devised  to  him,  which  must  be  merged  providra  the  Free- 
hold shoiJd  descend  to  him.  For  to  every  Rentrcharge  a  Distress  is  incident,  and  it  is 
absurd  to  say  a  Man  can  distrain  upon  himself,  which  must  be  the  present  Case,  should 
the  Fee  descend  to  Thomas  and  the  Rent  continue  and  not  be  merged  in  the  Fee.  If 
therefore  the  Fee  should  descend,  it  must  be  contrary  to  the  express  Words  and  IntenUon 
of  the  Testator,  and  the  Creation  of  the  Rent  thereby  becomes  nugatory.  Here  is  a 
Person  in  esse  capable  of  taking  by  the  Devise  by  way  of  Remainder,  and  therefore  the 
Limitation  over  to  the  first,  dc.  Son  <tf  Thomas  ^lall  not  by  an  unnecessary  Construc- 
tion be  held  good  to  defeat  the  Estate  in  Remainder  which  was  before  vested,  and  cited 
the  Case  of  Goodright  and  Cornish,  1  Salk.  266.  A.  having  Issue  two  Sons,  John  and 
Richard,  devises  I^nds  to  John  for  50  Years  if  he  should  so  long  live ;  and  as  for  my 
Inheritance  after  the  said  Term,  I  devise  the  same  to  the  Heira  Male  of  the  Body  of 
John,  and  for  Default  of  such  Issue,  then  to  Richard.  The  Court  h^  this  Devue 
to  the  Heirs  Male  of  the  Body  of  John  to  be  void  in  its  first  Creation,  for  the  want  of  an 
Estate  of  Freehold  to  support  it,  it  was  void  as  a  Remainder,  and  they  seemed  not  to 
think  [263]  it  an  executory  Devise,  because  it  was  limited  as  a  Remainder.  It  may  be 
said,  it  was  the  Intention  of  the  Testator  to  put  the  Freehold  in  Abeyance,  but  the  Law 
will  not  regard  his  Intention  as  to  this  respect  Suppose  Thomas  Gore  had  a  Son  living 
at  the  Time  of  the  Devise,  who  should  afterwards  die  without  Issue,  and  the  Estate 
had  gone  over  to  the  next  Heir  in  Remainder,  and  then  Thomas  has  a  second  Son ; 
the  Law  will  not  suffer  him  in  Ronaiuder  to  be  devested  of  his  Estate,  although  it  was 
the  Intention  of  the  Testator  that  his  second  Son  should  have  taken  in  this  Case  :  And 
so  he  concluded  that  if  the  Limitation  in  the  present  Case  to  the  first,  dc.  Son  of  Thomas 
be  not  good,  because  by  Possibility  it  might  have  vested  as  a  Remainder,  and  therefore 
shall  not  vest  as  an  executory  Devise  ;  or  if  it  be  so  remote  that  it  cannot  arise  within 
the  Time  settled  for  all  executory  Devises  to  arise  in ;  or  if  being  limited  by  way  of 
Remainder,  it  cannot  by  Construction  be  intended  as  an  executory  Devise ;  if  in  any 
one  of  these  Points  the  Court  is  of  Opinion  for  the  Plaintiff,  he  must  have  his  Judg- 
ment, and  the  Defendant  has  no  Title.  Mr.  FazeUeerly  contra  :  This  is  good  by  way  of 
executory  Devise,  and  the  Freehold  in  duB  Case  must  descend  to  the  Heir  at  Law,  not 
by  the  Words  of  the  Devise,  but  hy  Operation  of  Law.  It  is  deariy  the  Intention  of 
the  Testator  that  the  first  Son  of  Thomas  should  take.  He  sud  he  would  not  disjwte 
that  the  Limitation  was  strictly  agreeable  to  the  Rules  of  Law,  but  there  was  no  B«- 
pugnancy  to  them,  and  when  the  Intention  of  the  Party  may  be  so  far  collected,  as  to 
make  them  agree  and  consistent  with  the  Rules  of  Law,  the  Court  will  support  it.  If 
this  is  considered  as  an  immediate  Devise  in  prcesenti,  it  is  unquestionably  void  for 
want  of  a  Freehold  to  support  it ;  but  if  it  is  considered  as  a  future  Devise,  then  the 
Limitation  is  good.  It  is  insisted  upon,  that  the  Words  procreatis  vd  prooreandis  are 
in  Effect  the  same,  and  must  be  taken  to  mean  the  same  thing,  as  in  1  Inst.  260.  He 
wreed  that  in  point  of  Limitation  they  both  bear  the  same  Construction,  for  in  that 
(mm  the  whole  Estate  Tail  is  in  Uie  Ancestor,  and  when  the  Issue  come  to  take  they 
are  in  by  Descent  and  not  by  Purchase.  And  so  is  the  Case  in  Vernon,  and  cited  the 
Case  of  Darhimon  and  Beamont,  9  Ann.  in  Cane.  [1710-11].  A  Devise  to  J ohn  Peirce  fw 
99  Years,  Remainder  to  his  first  and  other  Sons  in  Tail,  and  in  Default  of  such  Issue, 
then  to  the  Heirs  of  my  Aunt  E.  Long  begotten  then  living  (she  having  three  Sons 
living  at  that  Time)  ;  and  in  that  Case  it  was  insisted,  that  the  Words  begotten  or  to  be 
begotten  are  of  the  same  Effect  and  Meaning  :  Yet  the  Court  held  that  they  imported 
an  immediate  Devise,  notwithstanding  the  Words,  Heirs  of  the  Body  of  E.  Long  could 
have  no  Heirs  in  her  LUe-time,  and  so  adjudged  her  Issue  to  take  immediately :  Which 
plainly  proves,  that  though  these  Words  are  sometimes  used  and  considered  in  the 
same  Sense,  [264]  yet  the  general  Construction  is  always  to  make  them  answer  the 
Intent  of  the  Testator,  and  to  vary  the  Meaning  of  them  so  as  the  Limitation  may  take 
Effect  In  the  Case  of  Scattergood  and  Edge,  it  was  held,  that  had  the  Devise  been  to 
the  first  Son  to  he  begotten,  that  the  Limitation  in  that  Case  had  been  good  as  an 
executory  Devise.  In  the  present  CW  here  are  future  Words.  To  the  firat  Son  of 
Thomas  to  be  begotten,  and  it  is  plain  from  the  Soue  of  the  Will,  that  it  wai  the 
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Testator's  Intention,  that  it  should  take  Effect  as  a  future  Devise,  and  the  Court  will 
rather  cham  to  pesume  something  in  Support  of  a  Limitation,  than  reject  Words  in 
order  to  destroy  it ;  the  Testator  in  his  Will  takes  Notice  that  Thomas  was  not  married, 
and  in  case  Thomas  has  a  Son,  he  appoints  Guardians  to  take  Care  of  his  Education.  It  is 
plain  therefore  the  Testator  could  not  intend  his  Devise  should  take  ESect  in  present,  and 
as  there  are  future  Words,  why  should  they  be  constrained  to  a  Limitation  inprcBsmti. 
In  1  Lev.  135,  the  Case  of  Snow  and  CvtUr,  it  was  held,  that  a  Devise  to  an  Infant  in 
Vetitre  sa  Mere  was  good  notwithstanding  the  Case  in  Dyer,  304,  which  upon  looking 
into  the  Record  was  not  found  to  warrant  the  Opinion  there  reported ;  and  cited  the 
Case  of  Bate  and  Amherst,  Raym.  82.  This  therefore  must  be  taken  as  a  future  Devise; 
and  then  there  is  an  End  of  the  Objection.  The  only  Question  that  now  remains  is, 
Whedier  this  Gcmatruotion  of  Law  can  be  good  so  as  to  arise  within  the  Time  limited. 
The  first  Time  this  Case  was  argued,  it  was  said,  that  this  executory  Devise  might  not 
take  Effect,  till  nine  Months  after  ^e  Dutih  of  Thomas ;  but  in  this  Case  the  Con- 
tingency has  happened  within  the  Time,  and  so  no  Danger  <^  a  Perpetuity.  It  might 
be  difficult  to  tell  how  lorn;  the  Law  will  allow  for  executory  Devises  to  arise  in,  but  it 
will  certainly  allow  so  much  as  may  be  thought  reasonable  for  a  Man  to  make  Provision 
for  his  Family,  and  Nature  lays  all  Men  under  the  same  Obligation  to  provide  for  Post- 
humous QiiMren  as  for  those  in  esse.  Why  therefore  shoum  this  Case  be  thought  to 
go  farther  than  is  allowed  by  Law  1  I  don't  know  that  any  precise  Time  has  as  yet  been 
settled ;  and  though  Trehy,  G.  J.,  thought  fit  to  carry  th«n  no  further  than  for  Life  or 
Lives  in  being,  yet  a  Latitude  has  always  been  given  according  to  the  Circumstances 
of  a  Case,  as  in  Moor,  847.  Blandford  and  Bkmdford,  and  in  1  KolL  Abr.  612,  p.  3. 
And  notwithstanding  Treby  said  the  Time  was  suffidoitly  settled,  yet  tihe  rest  of  the 
Jud^  were  of  a  dilterent  O^Mnion.  Wherever  an  oecutory  Devise  has  been  appointed 
to  arise  within  such  a  Time  as  to  avoid  carrying  it  to  a  Perpetuity,  it  has  always  been 
held  good.  In  Show.  Pari.  Cases,  Sir  Evan  Floyd's  Case,  the  Contingency  was 
carried  the  Space  of  12  Months  beyond  the  Time,  and  that  was  by  Deed,  which  is 
stronger  than  the  present  Case ;  for  the  furthest  that  this  can  go  is  only  nine  Months. 
1  Yem.  234  and  [266]  304.  The  Compass  of  21  Years  for  a  Contingency  to  arise  in  was 
held  good,  because  the  Time  is  circumscribed.  The  Limitation  in  this  Case  is  for  the 
Provision  of  Posthumous  Children,  and  is  founded  upon  great  Reason  and  Justice.  It 
would  be  a  great  Objection  to  the  Law  was  it  bo  straitl^^,  that  a  Man  could  not  so 
limit  his  Estate,  as  to  make  Provision  for  the  Children  that  might  be  born  after  his 
Death.  He  cited  the  Case  of  Hodgkins  and  Andrews  at  the  Kolls  in  1730;  upon  a 
Marru«B  Settlement,  six  hundred  Bounds  belonging  to  the  Wife  was  given  in  IVust 
to  the  vfiie  for  Life,  and  if  the  Husband  should  survive  her,  to  him  for  Life,  and  after 
to  tho  Bars  of  thnr  Bot^es,  payable  at  twenty-one  or  Marriage,  but  in  Default  of  Issue, 
or  if  it  should  happen  that  such  Issue  should  die  b^ore  the  Time.  Bemainder  over  to  one 
Nevland  and  another.  The  Wife  had  Issue  two  Daughters,  who  both  of  them  died 
before  Marriage  or  the  Age  of  twenty-one.  The  Father  took  out  Administration,  and 
insisted  that  he  was  absolutely  intitled  to  the  £600  Fortune ;  but  the  Lunitation  was 
held  good  by  the  whole  Court,  for  it  did  not  extend  to  create  a  Perpetuity,  and  if  the 
Issue  had  died  but  one  Day  before  the  Age  of  twenty-one,  yet  the  Limitation  over 
had  been  good,  and  the  Remainder  should  nave  taken  Place.  In  this  Case,  the  Estate 
is  to  vest  as  soon  as  the  Contingency  happens,  and  no  Occasion  either  from  the  Nature 
of  the  Thing  or  the  Intention  of  the  Parties  to  wait  the  Expiration  of  the  Term.  It  is 
in  the  Power  of  the  Court  to  make  a  favourable  Construction  of  Words  in  order  to 
support  the  Intention  of  the  Parties,  and  in  6  Rep.  16  b,  Wild*s  Case,  the  Word  Issue, 
ii  construed  differently  in  Support  of  the  Testator's  Intention ;  so  have  the  Words 
proereatis  vel  procreandis.  This  is  a  Contingency  'till  a  Son  is  bom,  and  then  it  is  no 
more  a  Contingency :  For  supposing  there  had  been  a  Son,  it  had  then  been  a  Be- 
mainder vested.  3  Rep.  13.  Suppose  in  this  Case  there  had  been  no  Term,  but  the 
Devise  had  been  to  the  first  Son  of  Thomas  when  bom,  such  a  Limitation  has  been 
held  good,  and  there  is  no  Reason  why  a  Term  should  make  any  Difference  ;  for  if  it 
should,  it  would  in  Effect  put  it  out  of  the  Power  of  a  Man  to  make  Provision  for  his 
younger  Children,  or  the  Payment  of  his  Debts.  Since  therefore  a  great  Inconvenience 
may  hamen  on  the  one  side,  and  there  can  be  none  on  the  other,  should  this  be  construed 
a  g^od  Imitation,  the  Court  will  always  put  the  most  favourable  Construction,  and 
so  was  the  Opinion  of  Lord  Hcbart.  It  is  albwed  that  when  a  Son  is  bom  he  may 
take  Advantage  of  a  Forfeiture  or  Surrender;  which  makes  it  plain  that  the  Estate 
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Tests  in  him  before  the  Ezpiratioa  of  the  Term,  for  if  he  had  no  Inteiest  during  the 
Term  the  surrender  would  be  void.   If  a  Term  of  Years  is  raised  for  Payment  of  Debts, 

the  Surplus  shall  go  to  the  Heir  or  to  him  in  Remunder.  In  this  Case  here  is  a  Term 
of  500  [266]  Years  raised  for  a  particular  Purpose ;  but  the  first  Son  is  not  to  wut 
the  Expiration  of  it.  In  Equity,  it  ia  no  more  than  a  Security,  and  after  that  is  satisfied, 
it  is  then  always  considered  as  a  Term  attending  the  Inheritance.  As  to  the  Testator's 
Intention,  it  is  plain  from  the  Codicil  he  intended  the  Remainder  should  vest  before  the 
Term  was  spent.  For  he  there  takes  Notice  tliat  if  Thomas  should  have  a  Son,  the 
Trustees  should  be  hia  Guardian,  and  have  the  Care  of  his  Education  and  of  his  Estate 
till  the  Age  of  twenty-one  ;  and  can  it  be  supposed  that  he  would  have  made  this  Pro- 
vision, unless  he  intended  the  Rent  to  vest  as  soon  as  the  Contingency  should  happen. 
It  is  objected,  here  is  no  Proviso  to  merge  the  Term.  There  is  no  Occasion,  for  wnen 
a  Man  makes  bis  Will,  he  considers  how  the  Limitation  will  be  taken  in  Equity  as  well 
as  at  Law,  and  that  the  Term  is  only  raised  as  a  Security.  If  a  Son  had  been  bom 
in  the  Life-time  of  the  Testator,  it  is  agreed  that  the  Limitation  must  have  vested  as 
a  Remainder.  This  is  giving  up  the  Question,  for  if  the  Birth  of  a  Son  in  the  Life- 
time of  the  Testator  would  have  vested  the  Remainder,  this  clearly  shews  that  the 
Remainder  must  vest  upon  the  Birth  of  a  Son,  and  so  no  Difference  where  a  Son  is 
born,  living  the  Testator,  or  afterwards,  for  whenever  a  Son  is  bom,  the  Remainder 
will  vest.  It  is  held  in  Paul's  Case,  That  as  soon  as  the  Contingency  arises,  the  executory 
Devise  takes  Place,  and  when  it  ia  once  vested  it  is  no  longer  as  an  executory  Devise, 
but  becomes  an  Estate  in  Possession.  The  Case  which  has  been  put,  of  the  two  Manors, 
is  not  to  the  Purpose ;  for  there  the  Devise  of  the  second  Manor  cannot  take  Effect, 
till  after  the  Term  raised  out  of  the  first  Manor  is  expired.  It  has  been  a  Queslaon  in 
this  Case,  where  the  Freehold  shall  be  during  the  Contingency ;  for  say  they  it  cannot 
Ascend,  because  it  is  given  from  the  Heir  at  Law.  And  so  it  is  in  all  executory  Devises. 
But  it  is  not  under  the  Will  that  the  Heir  takes  in  these  Cases,  but  by  Operation  of 
Law.  In  Levris  Botdes's  Case  the  Remainder  vests  by  Purchase,  but  upon  raising  of  the 
Contingency,  it  opens  again  to  let  in  the  Contingency  :  And  these  Cases  depend  upon 
the  Construction  of  the  Statute  of  Wills,  which  has  always  a  Regard  to  the  Intention 
of  the  Parties.  In  the  Case  of  Scatiergood  and  Edge,  provided  the  Limitation  hod  been 
good,  as  to  the  first  Son  to  be  begotten,  the  Remainder  over  would  have  vested,  had 
it  not  been  for  the  Contingency  :  But  this  was  never  held  to  be  an  Objection  in  that 
Case.  As  to  the  Case  of  Goodright  and  Cornish,  that  was  not  determined  upon  this 
Point,  but  the  Reason  there  given  is,  because  it  was  an  immediate  Devise,  and  therefore 
not  being  capable  to  take  Effect  in  point  of  Limitation  of  Law,  by  way  of  Bezoainder, 
it  could  not  as  an  executory  Devise,  because  limited  to  take  Effect  in  present ;  and  so 
concluded  that  in  all  Cases  where  the  Intention  of  the  Parties  can  be  preserved  with- 
[267}-out  destroying  the  Rules  of  Law,  it  is  the  Duty  of  the  Court  to  support  the  Inten- 
tion of  the  Parties  ;  Here  it  may  be  supported  without  impeaching  the  Rules  of  Law 
therefore  the  Court  will  consider  this  as  a  good  Limitation. 

Stood  over  for  the  Opinion  of  the  Court.  And  after  great  Deliberation  Judgment 
was  given  tlmt  this  was  a  good  executory  Devise. 


In  Assumpsit  Plaintiff  declared  upon  the  mutual  Agreement,  that  the  Defendant 
in  Consideration  that  Plaintiff  would  transfer  £2000  York  Buildings  Stock  he  promised, 
c&c,  and  avers  that  on  the  twenty-ninth  of  February  being  the  Day  appointed,  the 
Transfer  Books  were  opened,  and  continued  so  from  3  to  5,  which  was  the  usual  Time 
that  he  attended  at  the  transfer  House,  and  tendered,  Sc.  Upon  demurrer  Mr.  Reeves 
argued  for  the  Defendant,  that  all  Declarations  ought  to  be  certain  like  the  Case  of 
In(Uctment,  otherwise  the  Defendant  may  take  Advantage  of  it  upon  Demurrer.  The 
Facts  as  they  are  stated  in  this  Declaration  may  be  true,  and  the  Plaintiff  not  intitled 
to  recover ;  it  is  only  alledged  that  he  came  to  the  House  in  general,  and  then  tendered. 
(£c.,  but  it  is  not  said,  that  was  at  the  Place  of  Transfer  and  tendered,  <&e.  The  Tender 
must  be  made  in  the  most  notorious  Place ;  as  in  a  Tjoase  upon  Condition  to  pay  Rent, 
the  Tender  must  be  made  at  the  Door  of  the  House,  (jbc. 

Cur' :  It  is  laid  in  the  Declaration,  that  the  Delivery  of  the  Stock  was  to  be  made 
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at  the  Transfer  House,  and  it  is  averred  that  lie  attended  at  the  Transfer  House,  and 
a  House  may  consist  of  but  one  Room. 

Mr.  Beeves  objected,  that  the  Stock  tendered  by  the  PlaintiS  did  not  appear  to  be 
the  same  Sort  of  Stock  that  was  contracted  for,  which  was  that  the  Plaintiff  should 
deliver  so  much  common  Stock,  and  the  Tender  was  of  £2000  Joint  Stock,  which 
ia  different  from  the  Contract,  and  the  Court  cannot  take  it  to  be  the  same  Stock. 

llr.  Marsh  con'  :  The  Agreement  was  to  deliver  £2000  Common  Stock,  and  the 
Averment  ia  that  he  tendered  the  aforesaid  £2000  Joint  Stock.  PT(edict'  is  a  good 
Word  of  Reference,  and  the  Word  Conjunct*  be  rejected,  it  can  have  Relation  to  nothing 
Init  £2000  Common  Stock  that  was  agreed  for,  and  therefore  a  good  Cause  of  Action 
upon      Face  of  the  Declaration. 

Cur* :  Had  the  Word  Conjunct^  been  the  Averment  that  he  tendered  Proedict*  Stock 
it  had  undoubtedly  been  good  :  The  Word  PrfsdicV  always  aids  even  in  the  Name  of 
Uie  BEirties,  [268]  ^d  there  is  no  direct  Kepugnancy  in  thu  Case  between  the  Common 
Stock  and  the  joint  Stock.  Bt  aic  Judicium  pro  Quer'  upon  both  Points. 


For  an  Information  in  the  Nature  of  a  Quo  Warranto,  to  shew,by  what  Authority 
Saunds  act^  as  Recorder  of  the  Corporation  of  Easham.  The  Consitution  of  this  Cor- 
poration is  vested  in  the  Mayor,  Aldermen,  capital  Burgesses,  a  Recorder  and  Ohamber- 
kin,  all  which  put  together  constitute  the  Common  Council :  And  by  a  Clause  in  the 
Charter  the  Mayor,  Aldermen,  and  Burgesses,  are  to  proceed  to  the  Election,  (fee, 
as  Places  shall  become  vacant :  But  by  a  subsequent  Clause  it  is  expresly  provided, 
that  the  Chamberlain  shall  not  be  present  at  the  Election  of  a  Recorder,  nor  the 
ReconJer  at  the  Election  of  a  Chamberlain.  So  that  a  Recorder  and  Chamberlain 
cannot  be  elected  at  a  pubHck  Common  Council,  which  is  contrary  to  the  Express 
Words  of  the  Charter,  and  so  his  Election  illegal :  And  the  Case  of  The  King  and  Cor- 
poration of  Carlisle  was  cited.  The  Corporation  of  Carlisle  consist  of  a  Mayor,  Alder- 
men, and  capital  Burgesses,  who  together  make  a  Common  Council ;  but  the  Election 
of  capital  Burgesses  and  other  Officers  of  the  Corporation  was  vested  in  the  Mayor 
and  Aldermen  :  A  Court  of  Common  Council  was  held  such  a  Day  particularly  men- 
tioned, and  after  the  Business  of  the  Corporation  was  over,  the  Mayor  and  Aldermen 
summoned  one  Coulton  to  appear,  et  sic  ut  prcefertur  assemblat'  made  an  Order  to 
remove  him  ;  and  upon  Motion  for  a  Mandamus  to  restore  him,  it  was  held  that  this 
Removal  was  not  good :  For  they  ought  to  have  met  particularly  in  that  distinct 
Capacity  which  was  given  them  by  the  Chfurter  in  this  Case,  and  not  to  have  meddled 
with  this  Matter  at  a  Common  Council. 

In  the  principal  Case,  the  Court  granted  the  Motion,  for  it  appears  from  the  Books, 
that  this  Election  was  at  a  Common  Council,  which  is  contrary  to  the  Charter. 

206.— /n/er  the  PARISHES  of  Sr.  Clement  Dane  ani  St.  Martin  is  thk  Fields.  [1 733.] 


Ann  having  gained  a  Settlement  in  St.  Clement's  Dane  by  Servitude,  married 
John  Male,  who  had  no  Settlement,  and  by  him  had  a  Son  named  Jaa^ ;  after  the 
Death  of  John  her  first  Husband,  she  married  another  Man  whose  Settlement  was  in 
St.  Martin's  in  the  Fields.  Jacob  the  Son  comes  afterwards  into  the  [269]  Parish 
of  St.  Giles,  and  was  removed  from  thence  to  St.  Clements  Dane,  who  appeal  to  the 
Sessions,  and  they  ordered  him  to  be  sent  to  St.  Martin's  where  Ann  his  Mother  was 
at  present  settled.  Both  the  Orders  being  removed  by  Certiorari  in  B.  R.  The  Ques- 
tion was  in  which  Parish  Jacob  was  legally  settled,  whether  in  St.  Clements  Dane,  where 
his  Mother  had  gained  a  legal  Settlement,  in  her  own  Right,  or  in  St.  Martin's  where 
she  had  a  Settlement  in  R^t  of  her  Husband  only.  Serjeant  Corbet  argued,  that  if 
the  Father's  Settlement  cannot  be  found,  the  Child  must  be  sent  to  the  Place  where  the 
Mother's  Settlement  is,  not  to  her  last  legal  Settlement,  but  where  she  is  legally  settled 
at  that  Time;  and  so  it  was  adjudgedilfic^fffuM  1714,  infer  the  Parishes  of  St.  George 
and  St  Catherine.    So  was  the  Case  of  Paulus  Perry  and  Wooden,  1726.   There  is 
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the  same  Beason  in  this  Case,  for  the  Woman  by  her  Marriage  gains  a  new  Settle- 
ment. Serjeant  Baines  contra :  The  Wife  ^na  no  Settlement  by  Marriage  but  in 
Bight  of  her  Husband,  and  it  is  ezpresly  adjudged  in  Salk.  528,  the  Csae  of  Cummer 
axM.  MUton,  where  a  Widow  leaving  Children  under  the  Age  of  seven  Years,  marries 
a  Man  of  another  Parish,  the  Children  shall  go  with  the  Mother  for  Nurture,  butafto' 
seven  Years  of  Age  they  shall  be  sent  back  to  the  Parish  where  the  Father  waa  aettkd : 
For  she  cannot  gain  a  Settlement  for  them  in  this  last  Parish,  because  under  Coverture ; 
and  BO  it  is  hem  2  Salk.  482,  p.  3S,  both  which  are  Cases  in  point.  The  Cases  cited 
on  the  other  Side  are  not  comparable  to  the  present  Case.  In  the  Case  of  Pavlnt 
Perry  and  Wooden,  the  Wife  removed  with  her  Children,  and  gained  a  subaequent 
Settlement  in  another  Parish,  but  this  was  in  her  own  Bight,  and  there  is  no  Question 
hut  the  Children  shall  have  their  Settlement  in  this  last  Parish,  and  so  was  the  Case 
between  the  Parishes  of  St.  Gtorge  and  St.  Catherine.  The  Wife  rented  a  TenMunt 
of  £10  per  Annum,  in  the  last  Parish,  and  so  gained  a  new  Settlement. 

The  Court  gave  no  Opinion.  But  Lee,  Justice,  said  he  thought  Jacobus  Settle- 
ment, was  at  St.  Clements  Dane,  for  there  his  Mother  had  gained  a  Settlement  in  her 
own  Right :  And  cited  the  Case  of  Wangford,  Carth.  49,  which  is  a  Case  in  Point, 
Quod  vide,  where  a  Widow  gains  a  subsequent  Settlement  in  her  own  Bight,  the  Settle- 
ment of  the  Children  follow  that  of  the  Mother. 


207.— Oatgs  and  Coluns.  [1733.] 
Promissory  Notes. 

Action  upon  a  Promissory  Note  payable  to  the  Plaintiff  or  Order  for  the  Sum  of 
£20,  Defendant  pleaded  Non  Assumpsit,  and  gave  the  Statute  of  9th  of  Anne  in  Evid- 
ence, inti{270}-tled  An  Act  to  prevent  Gaming :  and  at  the  Trial  it  amwared  that  this 
was  a  Note  for  £20  won  at  a  Horse-Bace,  and  whether  this  was  within  the  Statute 
was  a  Point  saved  to  the  Defendant  by  Raymond,  Ch.  J.,  before  whom  this  Action 
wastiied. 

Mr.  Fazdkerley  for  the  Defendant :  This  Case  is  within  the  Words  of  the  Act,  and 
therefore  good  if  within  the  Meaning.  Gaming  in  general  is  no  more  than  laying 
Wagers  between  Man  and  Man  upon  any  Chance  or  Hazard  relating  to  Pastime,  or 
Becreation.  Seeing  a  Horse-Bace,  playing  at  Cards,  are  Things  innocent  in  themselves, 
but  lead  People  into  Tnconvenienoies  by  laying  greater  Wa^gers  than  they  are  able 
to  answer  without  injuring  themselves  and  their  Families,  l^is  is  what  was  intended 
by  that  Statute  of  Gaming  to  be  prohibited.  This  therefore  is  to  be  considered  as  a 
beneficial  Law,  and  to  be  construed  in  an  extensive  Manner.  This  is  intitled  An  Act 
for  the  better  preventing  excessive  and  deceitful  Gaming,  and  takes  Notice  that  the 
Laws  dien  in  being  were  insufficient  to  prevent  the  Mischiefs  which  happen  by  Qaming, 
and  therefore  will  not  put  a  stricter  Construction  upon  this  Act  of  Parliament,  than 
has  formerly  been  done  upon  other  Acts  for  this  Purpose,  and  though  Horse-Racing 
is  not  particularly  mentioned  within  this  Act  of  Parliament,  yet  it  falls  within  the  general 
Words  ;  for  after  having  mentioned  some  particular  Games,  the  Statute  goes  on  and 
Bays,  or  other  Game  or  Games  whatsoever,  and  by  16  Car.  2,  c.  7,  Horse-Baces  are 
particularly  mentioned  within  that  Statute  to  be  Gaming,  and  therefore  both  Acts 
of  Parliament  are  to  be  considered  together,  as  having  Beference  the  one  to  the  other, 
and  therefore  it  is  clear  that  this  falls  within  the  general  Words  and  Intention  of  tiie 
9  Ann.  c.  12. 

Mr.  Spelman  cont^ :  It  is  admitted  that  Horse-Baces  are  not  exprealy  mentioned 
within  9  Anne,  but  it  is  said  to  be  included  within  the  general  Words,  Game  or  Games, 
because  Horse-Bacing  is  taken  Notice  of  as  Gaming  in  former  Acts  of  Parliament, 
and  ther^ore  must  have  Relation  to  those  Acts  :  But  general  Words  are  not  always 
to  be  extended  in  the  most  absolute  Sense.  3  Lev.  373  ;  2  Bep.  46.  The  Stai.  13  Slit. 
where  the  Words  Ecclesiastical  Persons  do  not  include  Bisho^tt,  and  yet  that  was  a 
beneficial  Law.  So  in  2  Inst.  408.  Omnes  alicB  Aquas  does  not  extend  to  the  River 
Thames,  2  Lev.  142.  {But  note,  this  last  Case  was  denied  to  be  Law  in  the  Case 
of  Dalton  and  Stocklane)  5  Mod.  449  ;  Salk.  609.  It  could  not  be  the  Intent  of  the 
Act  of  Parliament  to  include  Horse-Baces,  for  there  are  several  Acta  of  Parliament 
made  for  the  Encouragement  of  breeding  Horses. 

Page,  Justice.  This  is  a  new  Case,  and  depends  upon  the  Construotion  (A  two  Acts 
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of  Parliament.  It  seemed  to  him  that  this  did  not  come  within  the  Description  of 
Gaming ;  for  every  Thing  that  depends  upon  Hazard  or  Ohance  is  not  Gaming,  for 
then  Policies  of  Assurance  might  fall  under  that  Oonsideration ;  [271]  supposing 
a  )!an  has  a  Brace  of  Greyhounds  and  lays  a  Wager  that  one  runs  faster  thui  the  other, 
or  that  one  walks  to  such  a  Place  within  such  a  Time,  this  cannot  properly  be 
called  Gaming. 

Probyn,  Justice  :  Hiis  Act  is  to  prevent  excessive  Gaming  under  any  Shape  whatso- 
ever ;  there  is  no  Distinction  between  one  Sort  of  Gaming  and  another,  but  where  a 
Man  ventures  a  large  Sum  of  Money  upon  a  Hazard  or  Chance,  that  is  Gaming.  This 
iii  particularly  mentioned  within  the  Statute  of  Charles,  and  is  of  the  same  Consequence 
with  Bowling.  Cockfighting,  <£c.,  and  therefore  held  it  to  fall  witliin  the  general  Words 
Game  or  Games. 

Lee,  Justice :  The  Statutes  of  Gaming  are  Remedial  Laws,  and  to  be  construed 
liberally.  The  Statute  of  Car.  eipresly  mentions  Horse-Racing,  and  it  is  not  to  be 
imagined  that  because  some  particular  Games  are  only  mention^  in  9  Anne,  that  this 
Statute  intended  to  e»dude  all  others,  and  the  rather  because  having  made  mention 
of  some  particular  Games,  then  follows  the  Words,  or  any  other  Game  or  Games  what- 
soever :  And  therefore  these  two  Aote  of  Parliament  must  be  taken  to  have  Reference 
the  one  to  the  other. 

208.— The  King  and  Inhabitants  of  Stroud.  [1733.] 
Order  of  Sessions. 

Mr.  TaUs :  To  quash  an  Order  of  Sessions,  a  Servant  Maid  articled  to  serve  her 
Master  a  Quarter  of  a  Year,  and  if  she  and  her  Master  then  liked  one  another,  then  for 
a  Year  certain.  She  served  her  Master  a  whole  Year  without  making  any  new  Contract ; 
and  the  Question  was,  whether  this  was  a  Service  for  a  Year  within  the  Statute,  to  give 
the  Servant  a  Settlement  at  Stroud. 

The  Court  held  that  she  had  gained  a  legal  Settlement  at  Stroud  :  For  having  served 
a  whole  Year,  the  first  Agreement  shall  be  construed  a  Living  for  a  Year  subject  to  a 
Condition :  For  the  Act  of  Parliament  says  there  must  be  a  Living  and  a  Service 
for  a  Year,  and  both  the  Living  and  the  Service  need  not  be  upon  the  same 
Contract,  but  where  the  Living  for  a  Year  is  certain  it  may  relate  back  to  a 
preceding  Service  :  As  if  a  Person  is  hired  for  Half  a  Year,  and  after  that  for  a  whole 
Year  upon  a  fresh  Contract,  and  serves  Half  of  that  Year,  this  is  a  good  Settlement, 
for  the  Act  of  Parliament  is  comphed  with.  Here  is  a  Living  for  a  Year  and  a  Service 
for  a  Year,  which  is  all  the  Statute  requires.  Vid.  3  Salk.  535,  cont' :  Two  several 
livings  for  HaJf  a  Year,  and  Service  for  a  Year  not  sufficient  to  gain  a  Settlement : 
But  in  Hanmore  and  EUvxlly  Mich.  4  G.  2,  It  was  adjuikred,  that  a  Servant  hired  for 
Half  a  Year,  and  after  for  a  whole  Year,  he  served  the  Half  Year,  and  eight  Months 
of  the  whole  Year,  a  good  Settlement. 

[272]  209.— The  King  and  Taylor.  [1733.] 
Information. 

To  set  aside  a  Judgment  of  Ouster  upon  an  Information  in  Nature  of  a  Quo  Warranto, 
for  usurping  the  Office  of  capital  Burgess  from  20th  of  August  1732,  to  the  Time  of 
filing  the  Information.  Defendant  in  his  Plea  admitted  Usurpation  from  20th  August 
1732,  to  29th  Se^.  followmg.  He  was  elected  and  sworn  in  a  capital  Burgess  :  And 
upon  this  Confession  Judgment  of  Ouster  was  entred  generally  for  the  whole  Time  laid 
in  the  Information.  The  Question  was  whether  the  Judgment  shoidd  stand  as  it  was 
entred  generally,  or  should  be  entred  specially  for  so  long  only  as  the  Usurpation  con- 
tinued. 

Serjeant  Ckappell,  Hussey,  &c.  Aigued  no  other  Ju^ment  could  be  entred  except 
a  Capialur  pro  /in;,  as  is  usual  in  all  Cases ;  and  as  the  Kmg  was  intitled  at  all  Events 
to  a  Judgment,  it  could  be  enter'd  no  Ways  than  this  was.  Co.  Ent.  Quo  Warranto, 
27,  28,  29.  Quo  Warranto  is  a  Prosecution  in  the  Nature  of  a  real  Action,  that  is, 
to  punish  the  Person  and  recover  the  Thing,  and  from  these  concludes  that  there  must 
be  two  Judgments,  soil,  a  Capiatur  pro  fine  and  Judgment  of  Ouster ;  for  here  can  be 
no  Judgment  recipere  tn  Manus  Domini  because  no  Occupation,  fleta  Lib.  5,  c.  9 ; 
CLt^20 
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Co.  £nt.  Quo  Warranto,  535,  559.  Said  that  the  subsequent  BSeotion  could  not  be 
Talid  till  Satisfaction  was  made  for  the  Usurpation.  Co.  He  compares  &  Quo  Wamiiio 
to  a  Writ  of  Right,  and  Judgment  in  that  is  to  hold  to  him  and  his  Heirs  for  ever,  and 
therefore  Judgment  in  Quo  Warranto  ought  to  be  so  too,  and  then  9  Anne,  c.  10,  Sect.  7. 
Where  Sheriff  usurps,  there  shall  be  a  Judgment  of  Ouster  and  Punishment  likewise. 
Vide  Eastal's  Entries  Quo  Warranto,  where  Lord  of  a  Manor  prescribed  to  hold  a  Court 
Leet,  the  Attorney  General  replied,  that  he  had  no  Pillory  or  Tumbrel,  and  the  Judgment 
in  that  Case  was,  that  the  Leet  should  be  seised  into  the  King  s  Hands,  and  the  Ijord 
fined,  but  the  Lord  prays  to  submit  to  a  Fine,  and  so  had  the  Leet  restored,  and  from 
thence  argued,  that  Judgment  of  Ouster  as  it  was  entred  generally  should  stand,  and 
upon  the  Defendcmt's  Bulonitting  to  a  Fine  he  should  be  restored. 

Mr.  Ketdeby  on  the  same  Side,  cited  the  Case  of  the  King  and  Pindar,  10  G.  1,  B.  R. 
and  tdtei  carried  into  the  House  of  Lords.  ^Die  case  was  this,  Pindar  was  elected 
Mayor  of  Bodmin  in  Comioall,  but  was  never  sworn  in,  notwithstanding  which  he 
acted  as  compleat  Mayor ;  and  this  was  held  Usurpation  for  the  whole  Time,  and  Judg- 
ment of  Ouster  was  entred  generally ;  and  the  Question  in  the  House  of  Lords  had  no 
Relation  in  this  Case  to  the  Judgment,  but  whether  Error  might  be  brought  upon  the 
Refusal  of  a  Mandamus,  which  Point  was  carried  in  the  Ne-[273]-g*tiTe.  In  the  Case 
of  the  £^171^  and  Hicks,  Judgment  was  never  given,  but  concluded  by  Compromise. 
There  is  not  one  Instance  of  a  Judgment  in  Quo  Warranto  bein^  entred  spedaMv  ; 
in  a  Quo  Warranto,  Judgment  against  the  Party  is  final,  but  not  against  the  Kin^  He 
observed  upon  the  9th  Anne,  that  it  did  not  extend  to  Offices  determinable  upon  Years ; 
where  any  Part  is  found  for  the  Crown,  the  Crown  must  have  Judgment  That  Uie 
Word  shall,  in  this  Act  of  Parliament  is  compulsory.  In  the  Case  of  the  King  and 
Hicks,  there  appeared  no  Continuance  of  an  Usurpation  :  It  was  only  said  Usurpamt 
and  non  adhuc  Usurpat,  where  an  Office  is  re-granted,  it  enures  by  Way  of  Pardon 
and  purges  the  Offence.  But  where  there  is  a  Continuance  charged  in  the  Usurpation, 
Ouster  is  an  essential  Part  of  the  Judgment.  Salk.  511  ;  Show.  Par.  Cases,  HaUy's 
Case ;  Comherb.  277. 

Cur.  The  Judgment  ought  not  to  be  entred  generally,  for  the  Confession  is  only 
to  a  Time  past,  and  does  not  extend  to  the  present  Execution  of  the  Office.  In  w 
Cases  where  Judgment  is  entered  genertdly,  it  must  be  Secundum  subjectam  materiam. 


210.— Keblk  and  HiCKBRmGEXX,  determined  hi  B.  R.  Muth.  6  Ann.  [1707.] 


The  Plaintiff  declares  that  such  a  Day  he  was  lawfully  possessed  of  a  Gose,  et  de 
modam  Vivario  vocat'  a  Decoy-Pond,  and  that  the  Plaintiff  at  his  own  Costs  and  Charges 
had  procured  and  maintained  divers  Nets  and  Decoy  Ducks  there,  and  made  Profit 
thereof,  and  that  there  was  a  great  Resort  of  Fowl  thither,  that  the  Defendant  having 
and  maliciously  intending  to  damnify  the  Plaintiff  and  to  frighten  and  drive  away  the 
Wild  Ducks,  and  to  deprive  him  of  the  Profit  of  his  Decoy  Pond,  did  such  a  Day,  dv., 
come  to  the  Pond  Head,  and  shoot  so  many  Times  in  Guns  ad  et  ergo,  the  Pond,  and 
thereby  frightened  away  the  Wild  Ducks  and  Wild  Fowl,  whereby  the  Plaintiff  lost 
great  Benefit  which  otherwise  he  might  have  made  of  the  Decoy  Ponds,  to  his  Damage 
£50.  Upon  Not  guilty  pleaded,  there  was  a  Verdict  for  the  Plaintiff  and  £20  Dama^ 
found.  Upon  Bfotion  in  Arrest  of  Judgment,  it  ms  much  debated  whether  an  Acbon 
on  the  Case  would  lye^gainst  a  Man  for  coming  uptm  lus  own  or  another  Man's  Ground, 
imd  frightenm^  the  Wud  Fowl  in  the  Manner  as  laid  in  the  Deduatbn.  For  it  was 
agreed,  that  if  it  had  been  upon  the  Plaintiff's  own  Ground  Trespass  would  lie.  After 
several  Aimtments  at  the  Bar, 

Holt,  Ch.  J.,  delivered  the  Opinion  of  the  Court,  that  Judgment  ought  to  be  given 
for  the  Plaintiff.  He  said  this  Action  is  altogether  new,  but  yet  they  think  it  supported 
by  the  antient  [274]  Reason  and  Principles  of  Law :  For  the  Plaintiff  being  possessed 
of  the  Decoy  Pond,  and  having  Ducks  and  Engines  there,  it  m  not  only  Uwful  for  the 
Plaintiff  but  advantageous  to  him  to  make  Use  of  them,  and  it  is  a  Trade  and  Employ- 
ment used  by  him  in  his  own  Freehold,  and  it  is  lawful  for  every  Man  to  make  the  best 
Advantage  of  his  own  Land  :  There  is  the  same  Reason  for  this  Action,  as  for  any  Trades- 
man whatsoever  to  have  an  Action  against  another  that  damnifies  him  in  his  Trade : 
What  is  the  Reason  that  Action  lies  for  Words  whereby  a  Man  may  be  damnified  in 
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luB  Trade  (and  not  only  for  Words  that  accuse  tiim  of  a  Crime) ;  as  to  sa^  of  a  Merchant 
he  is  li^ly  to  break,  This  is  a  malicious  Act  purely  to  do  the  Plamtifi  a  Miachief 
without  any  Motive  of  Profit  or  Pleasure  to  himsell  A  Man  indeed  may  have  Damage 
done  lum  for  vhicb  no  Action  Till  He ;  as  in  11  ^.  4,  47.  A  Grammer  School-Master 
brought  an  Action  against  another  for  setting  up  a  School  near  him ;  and  it  was  held 
an  Action  would  not  lie,  for  it  was  damnum  sine  injuria  :  But  supposing  one  shoots  to 
frighten  away  Children  commg  to  School,  I  make  no  Question  but  in  that  Case  an 
Action  would  lie.  There  is  a  Case  very  like  this  in  29  Ed.  3,  18,  Where  the  Owner 
of  a  Fair  brings  an  Action  for  hindering  People  coming  to  the  Fair,  whereby  he  lost  his 
Toll  and  Profit  of  the  Fair,  and  yet  perhaps  the  Groods  they  would  have  brought  might 
not  have  been  sold  there :  An  action  on  the  Case  lies  against  one  that  b^  Threats 
frightens  away  his  Tenants  at  Will ;  and  so  in  21  ^.  6,  31.  It  has  been  objected  the 
Dwlaration  does  not  set  forth  the  Number  of  the  Wild  Fowl  or  the  Nature  of  them  ; 
But  it  is  impossible  to  shew  that ;  and  this  is  not  like  Playter's  Case ;  besides  the 
Kaintiff  does  not  bring  his  Action  for  the  Property  he  had  in  the  Wild  Fowl  (for  he  had 
no  Proper^)  but  for  mghtning  and  hindiing  great  Numbers  from  coming  to  his  Decoy 
Pond.  2  Ore.  123.  The  Case  of  Lent  and  Oliver,  which  was  an  Action  lor  assaulting 
the  Plaintiff's  Servant,  and  disturbing  him  from  gathering  the  Plaintiff's  Toll  It  was 
moved  in  arrest  of  Judgment,  that  the  Declaration  did  not  say  Per  Quod  servUium 
amisit,  but  over-ruled,  because  the  Action  was  not  brought  merely  for  the  Assault, 
but  for  hindring  the  collecting  of  the  Toll :  And  this  Case,  without  setting  out  the 
Number  and  Nature  of  the  Wild  Fowl,  is  as  certain  as  that.  Owen,  109.  Action 
for  hindring  him  to  take  Toll  of  divers  Pieces  of  Wool :  Exception  was  taken  that  it  was 
not  shewn  what  the  Toll  was,  nor  how  many  Pieces  of  Wool,  and  yet  held  good,  because 
die  Foundation  of  the  Action  is  the  Disturbance.  Vid.  2  Cro.  604,  Dawney  aiid  Deed's 
Case;  and  9  Ren.  60,  Lord  Salop's  Case.  It  is  objected  that  the  Word  Wild  Fowl  is 
uncertain,  for  all  Krds  whatsoever  are  so :  But  it  is  certain  what  Wild  Fovl  are,  and 
is  shewn  by  25  H.  8,  11.  And  the  Latin  Word  in  this  Declaration  is  a  very  proper 
Word,  [276]  FluminuB  Ydueres,  and  is  made  Use  of  in  Lii&eUm's  Dictionary.  It  is 
Ukewise  objected  that  Vivarium  is  too  general  a  Word  to  signify  a  Decoy  Pond :  But 
it  is  a  very  proper  Word  by  Reason  of  the  Wild  Fowl  that  resort  there. 

Powel,  X,  said,  He  thought  Decoy  Ponds  were  new  Things,  but  since  they  are 
become  ao  valuable  a  Property  they  oiu^ht  to  be  preserved.  Hdt,  Ch.  J.,  said,  that  if  a 
Man  aoc^t  the  Grant  of  a  Market,  ^ur,  <£c.  And  imother  Man  the  next  Day  gets 
another  Grant  of  the  like  to  the  Prejudice  of  the  first  Grantee,  the  Action  on  the  Case 
will  lie  for  the  Damage,  and  the  Reason  is,  because  the  Publick  have  a  Property  in  it, 
and  the  Man  that  accepts  the  Grant  is  indictable  if  he  does  not  keep  it  up. 

211.— T&B  King  and  the  Bishop  of  Landaff,  &c.   Hil.  10.2  [1734]. 

Error  in  Quare  Impedit. 

Error  upon  a  Judgment  in  Quare  Impedit  at  the  Grand  Sessions  in  Wales.  Quare 
Impedit  recites  the  25  H.  8,  c.  21,  and  particularly  what  was  enacted  in  the  3d  and  so 
on  to  the  8th  Section,  and  refers  generally  to  the  Statute.  The  Writ  then  seta  out 
that  Queen  Anne  was  seised  of  the  Advowson  of  Saint  Andrew's  in  Gross  persede  Feodo, 
and  being  so  seised  John  Tyler,  Doctor  of  Divinity,  was  elected  Bishop  of  Ltmdaff,  and 
afterwards  24th  of  June  1 706  {Ecdesia  Ula  vacante)  the  Archbishop  granted  Letters  of 
Dispensation  Seeandum  formam  Stat. ,  de. ,  and  reciting  t^e  Bishop  <a  Ixmdaff's  Petiticni, 
and  that  the  Queen  also  gave  him  the  D^mery  of  Hertford  retinere,  gaudere  et  habere^ 
et  in  Cemmendam  tenere  prout  per  literas  IHspenaationC  jienvas  limiet  et  apparet.  2Sth 
of  June  the  Letters  of  Dupensation  were  confirmed  under  the  Great  Seal,  by  Virtue 
whereof  Dr.  Tyler  becomes  intitled,  dc,  et  fuit  Capax  retinere  prcediet'  Bectnriam 
EcclesioB  sd'  Andreas  prcedict'  in  Commendam  cum  Episcopatu  Landaven\  2bih  of  J uiy 
5  Anna,  Dr.  Tyler  being  then  Parson  of  St.  Andrew's  was  created  Bishop  of  Landaff, 
and  by  Virtue  of  said  Letters  of  Commendam  retained  said  Church  for  his  Life.  15^ 
August  1714,  Queen  Ann*  <Ued  seised  of  the  said  Advowson,  dtc,  and  Oeorge  the  Firat 
be(»me  thereof  seised  ut  de  uno  Grosso  in  Jure  Coronae,  and  the  Church  becoming  void 
by  the  Death  of  the  said  Bishop,  it  belonged  to  the  late  King  to  present,  who  1 1  th  J une 
1727  died  seised,  <£e.,  and  it  belongs  to  Uie  now  King  to  present,  but  he  is  hindred  by 
Defendants.  The  Bishop  pleads  that  he  claims  nothing  but  as  Ordinary.  Lord  Brooke 
<me  of  the  other  Defendants  pleads  in  Bar,  that  his  Father  was  seised  of  the  Manor  of 
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D.  P.  whereunto  a  Moiety  of  the  said  Advowson,  i.e.  every  other  Turn  belonged  to 
him,  and  being  so  seised,  and  the  Church  becoming  vacant  by  the  [276]  Death  of  the 
Incumbent,  It  belonged  to  his  said  Father  to  present,  and  he  presented  the  Defendant 
Humjihreys  who  was  admitted,  instituted,  and  inducted,  uid  traverses  Seisin  in  the 
Queen  to  the  Advowson,  dtc.  The  otiier  Defendant  Humj^ys  pleads  to  the  same 
Effect ;  and  to  this  Plaintiff  replies  that  the  Queen,  <&c.,  was  seised  of  the  Advowson. 
<*c.,  in  Gross  per  seutde  Feodo  prout  Nar*  supponitur,  and  concludes  to  the  Country. 
Issue  is  joined  upon  this,  and  Verdict  for  PlamtiS. 

Mr.  Strange,  for  the  Plaintiff  in  Error  insisted  upon  four  Points.  First,  That  in 
Quare  Impedits,  it  is  not  suflScient  to  alledge  Seisin  only,  but  Plaintiff  must  likewise 
aver  a  Presentation  in  himself,  or  in  those  under  whom  he  claims ;  and  this  Rule 
extends  to  all  Cases,  as  well  when  the  Crown  is  concerned,  as  in  the  Case  of  a  Subject, 
and  though  there  may  be  shewn  Cases  to  the  contrary,  yet  those  Cases  are  particular, 
and  the  Reason  for  not  alledging  Presentation  specially  shewn.  2dly,  Thts  is  not  a 
Commendam  accipere,  but  a  Commendam  retinere.  3dly,  Though  a  Commendam 
accipere  does  amount  to  a  Presentation,  yet  a  Commendam  retinere  does  not.  4thl^, 
If  the  Court  should  be  of  Opinion,  that  this  is  a  Commendam  capere,  yet  it  vrill  not  aid 
the  Defect  in  Quare  Impedit,  because  as  it  is  here  piraded,  it  is  a  void  Commendam^  and 
not  within  the  25th  of  Henry  the  8th.  As  to  the  first  Point  he  argued,  the  alled^^ing 
Seisin  only  without  shewing  a  Presentation  is  not  sufficient  except  in  special  Cases,  as  in 
Fitz.  N,  B.  33,  and  under  the  subsequent  Letters  J.  and  K.  A  Man  by  the  King's 
Licence  makes  a  parochial  Church,  which  shall  be  presentable  ;  he  may  have  a  Quare 
Impedit  without  alledging  any  Presentation,  and  shall  count  upon  the  special  Matter. 
So  m  the  Case  of  a  Lapse  or  Donative,  Patron  may  have  a  Quare  Impedil  without  shewing 
a  Presentation  :  But  generally  speaking,  a  Presentation  is  necessary,  for  that  is  a 
possessory  Action,  and  the  Presentation  is  the  Possession.  Cro.  E.  518  ;  5  Rep.  97  ; 
Vaugh.  57.  And  the  Law  in  this  is  the  same  in  Case  of  the  King,  with  a  Commoa 
Person.  2  Roll  Abr.  378 ;  Vaugh.  53,  56,  57.  And  so  are  all  the  Books  and  Pre- 
cedents m  the  Books  of  Entries.  2 Boll  Abr.  378, p. 6 ;  Skinner,651;  Co.Ent.403a, 
40ia,  509a,  514,  515,  520  ;  Rast.  Ent.  505a,  629a,  6, 530;  Lutw.  1078, 1083, 1086, 
1090 ;  Lev.  Ent.  184 ;  14  H.  4, 36  6.  That  this  is  a  Commendam  retinere  is  clear  upon 
the  Face  of  the  Pleading,  and  from  the  express  Words,  for  the  Words  are,  retinere, 
gaudere  et  habere,  and  a  Man  cannot  retain  what  was  not  in  his  Possesion  before,  and 
therefore  my  Lord  Ho6.  says,  that  what  is  generally  called  a  Commendam  retinere,  is 
indeed  no  Commendam,  but  is  only  a  Faculty  of  Retention,  and  Continuation  of  the 
Benefit  in  the  same  Person  and  Jrftate  wherein  it  was  ;  So  a  Commendam  it  is  not. 
for  my  own  Benefice  cannot  be  commended  unto  me.  Hob.  143,  156  ;  4  Rep.  79  6. 
in  Digby's  Case,  this  [277]  Distinction  taken  and  held  good  in  Law.  And  this  is  the 
Reason  that  a  Commendam  retinere  cannot  amount  to  a  Presentation,  for  the  Church 
being  then  full,  there  can  be  no  Presentation  :  But  in  Case  of  a  Commendam  Cajpere 
it  is  otherwise,  for  there  is  no  Difference  between  such  a  Commendam  and  a  Presentation, 
but  thaX  the  one  presents  the  Parson  to  the  Church,  uid  the  o^er  commits  the  Church 
to  t^e  Parson.  Hob.  150.  The  fourUi  and  Principal  Point  was,  that  neither  the 
Commendam  nor  finding  of  the  Jury,  that  the  Queen  was  seised  in  Fee  Jure  Corona, 
can  cure  the  Defect  in  Quare  Impedit.  As  to  the  Commendam,  though  there  is  a 
Latitude  of  Description  left  in  the  Archbishop,  yet  he  has  not  an  absolute,  indefinitive 
Discretion,  but  is  circumscribed  by  certain  Rules.  For  the  Stat.  1,  3,  gives  the  Arch- 
bishop the  Examination  of  the  Causes  and  Qualities  of  the  Persons,  and  therefore  if  he 
affirms  the  Cause  just,  or  the  Quality  of  the  Person  worthy,  there  can  be  no  Objection 
to  the  Dispensation  :  But  this  Point  is  very  imperfect  in  the  Dean,  for  here  is  no  Aver- 
ment that  the  Bishoprick  was  insufficient,  but  that  the  Bishop's  Petition  did  so  inform. 
Hob.  158.  As  to  the  other  Matter,  that  the  Quare  Impedit  was  not  cured  by  Verdict, 
he  said  it  was  not  necessary  for  Plaintiff  to  prove  more  than  his  Declaration,  and  that 
he  m^t  do,  without  giving  Presentation  in  Evidence ;  for  if  he  proves  Seiun,  that  is 
sufficient  to  support  what  is  alledged  in  Declaration,  and  tiie  Court  cannot  intnid  that 
more  was  proved  at  the  Trial.  2  Salk.  662,  Sumnden  v.  Sharp.  Plaintiff  declared, 
that  Defendant  kept  a  Bull  that  used  to  run  at  Men,  but  did  not  say  Sciens  or  Scienter^ 
dtc.  This  was  held  nought  after  Verdict ;  for  the  Action  lies  not  unless  the  Master 
knows  of  this  Quality,  and  we  cannot  intend  it  was  proved  at  the  Trial,  for  Plaintiff  need 
prove  no  more  than  is  laid  in  his  Declaration,  and  so  it  was  held  Hil.  12  W.  3.  The 
Court  goes  in  Presumption  of  Evidence  necefwary  to  support  the  Coiut  only.   Cro.  .Tae. 
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46,  BurseT  and  Martin.  Trespass  Quare  Emium  cepU  a  persona,  and  it  was  objected 
in  Arrest  of  Judgment  that  Declaration  was  ill,  because  not  alledged  to  be  Eguum  auum, 
or  that  he  was  taken  from  the  Plaintifi's  Possession,  and  the  Declaration  cannot  be 
aided  by  Intendment,  but  ought  to  be  certain,  and  so  it  is  in  1  Sid.  184.  Trespass  for 
taking  Gfmds,  the  Declaration  is  not  good  without  sa^ng  they  were  in  Possession  of 
Plaintiff.  So  was  the  Case  of  DeU  and  i^ewfon,  HU.  10  Ann.  Trespass  quare  duo 
plaustra  cepU^  and  held  bad,  because  no  Possession  alledged. 

Draper  eont'  :  Quare  Impedit  is  not  a  mere  Possessory  Action  only,  but  in  some 
Cases  differs  and  falls  under  the  same  Consideration  with  a  Writ  of  Right,  and  so  it  is 
said  in  the  Case  of  Digby  and  Fitzherbert.  Quare  Impedit  alledges  Seisin  in  the  Queen, 
that  she  was  aeised  Jure  Coronce,  and  upon  that  Issue  is  joined,  and  the  Jury  have 
found  that  she  was  so  seised.  In  Ac-[278}-tion8  possessory  Seisin  must  be  alledged, 
but  not  necessary  to  shew  how  seised.  As  in  Trespass,  Quare  Clausum  suum  fregit^ 
Plaintiff  never  shews  in  what  Manner  he  was  seised,  though  Presentment  is  necessary 
to  be  shewn  in  the  Case  of  a  Common  Person,  it  is  not  so  in  the  Case  of  the  King,  and 
ther^ara  in  a  Writ  of  Bight  of  Advowson  brought  by  the  Eling,  the  Tenant  shaU  not 
tender  the  Half  Muk,  because  NvUum  Temput  ocatrrit  Begi,  and  therefore  the  King 
shall  alledge  that  he  or  his  Progenitors  were  seised  without  shewing  any  l^e.  1  Inst 
294  b.  But  a  Presentment  before  Time  iA  Memory  is  not  sufficient,  for  it  is  not  triable. 
2  Roll.  Abr.  379  ;  CI.  Law,  446.  Here  is  Seisin  positively  alledged,  and  Seisin  and 
Possession  is  the  same  thing.  1  Inst.  153  ;  6  Rep.  57.  This  is  a  Commendam  capere, 
and  not  a  Commendam  retinere,  for  it  is  expresly  averred  that  the  Church  was  then 
void  {Ecclesia  ilia  tunc  Vacante),  the  Words  of  the  CoTnmendam  are,  dedit  et  concessit 
Unere,  which  are  Words  of  Grant,  and  then  follows,  pro  et  durante  vita  ipsius  Johannis, 
f&c,  et  quamdiu  he  shall  remain  Bishop,  so  that  this  Condition  has  all  the  Properties 
of  a  ComTnendam  capere  ;  for  Grant  to  a  Man  so  long  as  he  continues  Bishop,  cSc,  is  a 
Grant  for  Life,  as  in  1  Inst.  Grant  to  a  Woman  durante  Viduitate  or  dum  Sola  is  a 
Grant  for  Life.  Gib.  Co.  956.  As  to  the  last  Point,  he  said  this  Defect  was  now  cured 
by  Verdict ;  for  Jury  have  found  that  the  Quem  was  seised  Jure  Corona,  and  if  Pre- 
sentment be  necessary  to  support  this  Action,  the  Court  will  intend  it  to  have  been  given 
in  Evidence,  or  otherwise  the  Plaintiff  could  not  have  a  Verdict.  Mich.  4  G.  1,  Nut' 
leriVs  Case,  Trespass  for  disturbing  Plaintiff  in  his  Right  of  Burial,  and  declares  that 
he  was  seised  of  an  antient  Messuage,  and  by  Virtue  thereof  prescribes  to  a  Eight  of 
Burial.  Defendant  pleads  he  was  Vicar,  and  obliged  to  repair  the  Chancel,  and  traverses 
the  Prescription  ;  and  after  Verdict  it  was  objected  in  Arrest  of  Judgment,  that  it  was 
not  alledged  to  be  in  Consequence  of  Repairs,  c&c.  But  it  was  answered  that  this  was 
aided  by  the  Verdict,  for  the  Court  would  intend  it  necessary  to  be  given  in  Kvidence. 

Strange  by  Way  of  Reply.  It  is  insisted  upon  that  this  is  a  Commendam  capere, 
because  at  Time  of  granting  the  Presentation  the  Church  is  said  to  be  void  :  It  is  indeed 
said  so,  but  tt  aj^iearg  clearly  through  the  whole  Record  that  the  Case  was  othennse, 
and  these  Words  thrown  in  so  loosely  is  no  sufficient  Averment  to  the  contrary.  The 
Word  Betvnere  implies  a  Faculty  of  Retention  and  Continuation  in  the  same  Person, 
and  tlw  Word  tffwre  following,  does  not  alter  the  Case.  It  is  no  more  than  if  it  had 
been  expresly  said,  you  shall  retain  and  hold  for  so  long  Time.  Lord  Hd).  says,  that  a 
Commendam  capere  must  be  for  Life  ;  this  is  not  so,  but  only  so  long  as  he  continues 
Bishop.  It  is  certain  that  the  Statute  of  Limitations  does  not  extend  to  the  Crown  ; 
but  that  is  not  the  Question,  but  whether  [279]  the  Crown  must  not  conform  to  Rules 
of  Pleading.  Where  Seisin  and  Possession  express  the  same  thing,  as  in  1  Inst.  153, 
Pleading  is  ^ood,  whether  allec^ed  by  the  one  or  the  other  ;  but  that  does  not  prove 
where  the  Difference  is  so  material,  that  pleading  the  one  will  satisfy  the  other.  Though 
Presentment  might  be  given  in  Evidence  in  mis  Case,  yet  not  necessary  to  support 
the  Facts  laid  in  the  Declaration  :  And  in  all  Cases  where  the  Declaration  is  cured  by 
Verdict,  it  is  where  the  implied  Kvidence  was  necessary  to  support  the  Declaration  : 
But  in  this  Case,  Seinn  might  have  been  proved,  which  proves  the  Declaration  without 
giving  a  Presentation  in  Evidence. 

Y.  C.  J.  This  is  a  Possessory  Action,  and  therefore  the  Plamtiff  must  shew  a  Posses- 
sion :  But  in  (^re  Impedit,  there  is  no  Way  of  doing  this  except  by  alledging  Presentar 
tion  in  the  PWntiff.  There  are  two  Questions  to  be  made  upon  this  Point,  1st,  Whether 
there  is  any  Thing  appearing  upon  the  Face  of  the  Record  to  shew  a  Presentation  in 
the  Crown.  2dly,  If  any  Thing  is  alledged  in  excuse  of  this  Defect.  As  to  the  first 
it  has  been  insisted  upon,  that  this  amounts  to  a  Commendam  capere  :  But  I  do  not 
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find  there  has  been  any  Thing  said  to  prove  this  Assertion.  The  Words  in  the  Comr 
mendam  retinen,  habere,  dc,  which  proves  the  Church  to  be  full  at  that  Time;  for 
otherwise  a  Man  cannot  be  said  to  wtain  what  was  not  before  in  his  Possession.  It 
has  been  said,  that  this  is  a  Commendam  capere,  or  else  the  Commendam  is  void ;  if  so, 
it  then  stands  upon  the  same  Foundation  with  Quare  Impedit,  where  there  is  no  Bedtal 
of  an^  Commendam,  and  in  that  Case  a  Presentation  is  necessary.  But  the  chief  and 
principal  Point  is,  whether  this  Defect  is  cured  by  Verdict,  and  as  to  this  Point,  there 
are  two  Ways  of  curing  Defects  in  Pleading  by  the  Verdict :  The  one  ArtifidaJ.  the 
other  Natural ;  the  first  is  where  Defects  in  Pleading  are  cured  by  Act  of  Parliament, 
as  the  Statute  of  Jeofails ;  and  this  I  call  Artificial,  because  neither  the  Finding  in 
itself,  nor  any  Thing  thereupon  implied  in  Law  could  hare  aided  in  these  Cases,  without 
having  Recourse  to  the  Act  of  Parliament.  The  other,  which  is  the  natural  Way,  is 
something  implied  in  Law  neceesair  to  have  been  given  in  Evidence,  to  induce  the  Jury 
to  bring  m  their  Verdict :  And  this  is  in  Cases,  where  without  such  an  Implication 
the  Facts  liud  m  the  Declaration  could  not  be  suffidently  proved.  But  how  does  this 
appear  to  be  the  present  Case  1  If  Seisin  could  not  be  found  without  jdving  in  Evidence 
a  Presentation,  there  is  no  Question  but  this  Declaration  is  cured.  But  Seisin  may  be 
proved  without  proving  a  Presentation,  and  that  is  proved  by  the  Cases  dted,  or  other- 
wise it  could  not  be  necessary  to  be  alledged  in  pleading,  And  it  is  very  true,  what  has 
been  said  b^  Mr.  Strange,  that  if  Seisin  can  be  proved  any  other  Way  than  by  proving 
a  Presentation,  the  Court  will  not  intend  any  particular  Way.  N.B,  Tbia  Case  was 
again  argued,  and  Judgment  for  the  King. 


Belduad  brought  Covenant  upon  Charter-Parties,  against  Defendant  Catchcart,  who 
pleaded  that  it  was  not  the  Deed  (A.  Catckcart  and  BUickwoodt  but  of  Catchcart  only, 
and  that  the  Covenants  in  the  Chuter-Parties  were  not  separa^  but  joint  between 
Blackwood  and  CaU^cart. 

Mr.  FUmer  moved  to  set  this  aside  for  a  Sham  Plea  With  Costs,  for  Plaintiff  cannot 
go  to  Imue  upon  it,  because  the  Deed  is  only  executed  by  Catchcart,  and  ther^ore  if 
we  should  join  Issue  upon  this  Plea  there  must  be  a  Verdict  against  us. 

Mr.  Draper  cont' :  The  Covenants  in  the  Charter-Parties  are  joint  between  B.  and  C. 
but  the  Execution  of  the  Deed  is  by  C.  only,  and  cited  a  Case  in  2  Lev. 

Cur' :  If  the  Deed  is  executed  by  C.  only,  it  is  his  Deed  only,  and  the  Action  lies 
against  him  only,  and  therefore  set  aside  the  Plea  with  Costs. 


Mandamus  to  admit  J.  S'.  to  his  Freedom  of  the  Gunmakers  Company,  having  been 
educated  in  the  Art  and  Mysten'  of  a  Gunsmith,  and  served  seven  Years  Apprentice- 
ship. The  Company  returned  they  were  incorporated  by  Charter,  by  Char.  1,  and  set 
out  1;he  Charter,  that  no  Person  was  intitled  to  his  Freedom  but  those  of  the  Trade 
residing  in  London,  or  within  ten, Miles  thereof  at  Time  of  the  Incorporation,  and  sudi 
of  their  Children  as  should  serve  seven  Years  Apprenticeship  to  that  Art  and  Mystery  ; 
and  as  to  other  Persons  it  left  the  Company  at  large  to  admit  or  reject  as  they  thought 
proper  and  convenient,  and  they  returned  that  they  did  not  think  proper  to  admit  him. 
Objection  was  taken  to  the  Return,  that  it  did  not  answer  the  Suggestion,  as  to  his 
being  educated  in  the  Art,  dtc,  and  serving  seven  Years  Apprenticeemp. 

Cur :  Not  necessary ;  they  have  returned  the  Charter,  and  shew  that  he  is  not 
intitled,  which  is  sufficient 


Information  in  Nature  of  a  Quo  Warranto  to  shew  by  what  Authority  Sir  Bobert 
Grosvenor  and  Mr.  W.  W.  Wynne,  and  sevend  other  acted  as  Aldermen  of  the  Corpora^ 


[280]  212.— Keehkad  v.  Catchcart.  [I73.'J-34.] 


Covenant. 


213.— The  Kinq  and  Company  of  Gunhakkrs.  [1733-34.] 

Mandamus. 


214.— The  King  r.  Grosvenor  et  al'.  [1733-34.J 
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tion  of  Chester,  [281]  Upon  shewing  Cause  D^ndants  produced  a  Charter,  under  the 
Oiut  Seal,  teBtea37  Car.  2,  which  Tests  the  Election,  dc,  in  the  Mayor,  Aldermen,  and 
Conunon  Council.  The  Prosecutors  in  Answer  produced  another  Charter  granted 
4  Jac  2,  Reciting  the  Petition  of  the  said  Corporation  to  be  restored,  and  a  R^ant 
of  their  Liberties  and  Franchises  gnmted  by  16  Car.  2,  but  took  no  Notice  of  that  of 
the  37th,  and  denied  Acceptance  of  this  last  Chfuter.  As  evidence  of  Acceptance, 
it  was  insisted  upon,  that  the  37th  of  Car.  2,  appointed  certain  Officers  called  Leave 
Lookers,  not  mentioned  in  any  previous  Charter,  and  that  in  Pursuance  of  this  Charter 
such  Officers  had  been  elected  That  by  the  Charter  certain  Hospital  Lands  were 
granted  to  the  Corporation,  and  that  the  Corporation  was  now  in  Enjoyment  thereof : 
That  this  Method  of  Election  had  been  established  b^  constant  Usage  for  sixty  Years 
and  upwards,  before  the  Charter,  and  that  the  Bod^  m  general  had  from  Time  to  Time 
acquiesced  under  such  Electaons :  There  was  likewise  a  By-Law  produced  in  Confirmar 
tion  of  this,  but  not  insisted  upon  as  conclusive  Evidence.  There  was  an  Objection 
taken  by  the  Prosecutors  to  the  Qualification  of  Sir  it.  G.  and  Mr.  W.  W.  Wynne,  that 
they  were  not  Inhabitants,  dtc. 

Yorke,  Ch.  J.  The  Charter  does  not  make  it  a  necessary  Qualification  that  the  elected 
should  be  Inhabitants,  but  leaves  the  Election  at  large.  The  Word  which  is  made 
Use  of  in  the  Charter  is  Condves,  which  imports  no  more  than  Fellow  Citizens.  The 
angle  Question  is,  whether  Defendants  have  pix>duoed  sufficient  Evidence  of  Accept- 
uice  to  induce  the  Court  to  refuse  granting  an  Information.  Informations  in  Nature 
of  Quo  Wmrranto's  is  a  Remedy  given  by  Law  at  the  Discretion  of  the  Court,  to  try  the 
Bight  in  these  Cases  between  the  Parties,  and  there  is  no  other  Remedy.  The  Evidence 
therefore  upon  which  Informations  are  denied  ought  to  be  very  clear  and  strong ; 
for  Refusal  we  conclude  the  Right  of  the  Corporation.  The  Evidence  that  has 
been  maisted  upon  in  Proof  of  Acceptance  of  the  Charter  37  Car.  2,  is  the  Appointment 
of  Leave  Lookers  ■  but  this  is  not  sufficient  Evidence  of  Acceptance  by  the  whole  Body  ; 
for  how  are  the  Leave  Lookera  appointed  1  Not  by  the  Mayor  and  Commonalty  in 
general,  but  by  a  select  Number,  viz.  The  Mayor,  Aldermen,  and  Common  Council, 
and  Evidence  of  Acceptance  to  bind  the  whole  Corporation,  must  be  an  Acceptance 
by  the  whole  Body  in  general ;  and  this  Rule  does  not  impeach  what  is  laid  down  in 
the  Case  of  Corporations  reported  by  Cofeff ;  and  likewise  in  Jenkins's  Centuries  :  For 
in  that  Case  the  sdect  NumW  of  tiie  Sleotoxs  was  appointed  by  the  Body  in  general. 
But  in  Uie  present  Case  what  is  there  toprove  Acceptuice  by  the  Commonalty  ?  The 
Gtant  of  the  Hospital  Lands  is  not  sumaent,  for  the  Corporation  might  [282]  have 
enjoyed  those  Lands  before  the  Charter  was  granted ;  and  the  mentioning  them 
again  might  only  be  by  Way  of  Confirmation  or  Regrant :  If  it  be  otherwise  it  is  proper 
to  come  from  the  Defendants.  As  to  the  Usage  insisted  upon,  that  does  not  seem  to 
be  of  such  long  Continuance  as  to  prevail  against  the  express  Words  of  a  Charter.  The 
Case  of  the  Corporation  of  Brecknock  (in  which  he  said  he  was  Counsel)  is  much  stron^r. 
Ibr  there  was  Proof  of  Usage  so  long  as  from  the  15th  Elis.  But  that  Usage,  being 
contrary  to  the  express  Words  of  the  Charter,  the  Court  would  not  admit  of ;  and 
upon  this  Error  was  brought  in  the  House  of  Lords,  and  the  Judgment  of  this  Court 
was  affirmed.  The  Defendants  were  certainly  right,  not  to  insist  upon  the  By-Law : 
For  if  they  had,  an  Lifoimaticm  must  have  gone  upon  that  Point  only  :  But  it  was 
only  produced  as  Evidence  of  Acceptance :  But  how  is  this  proved  by  the  B^-Law  % 
There  is  no  Reference  in  it  to  the  Charter,  nor  is  the  Charter  so  made  as  once  mentioned  : 
On  the  contraty,  it  seems  an  Evidence  against  the  Charter ;  and  the  rather,  because 
it  was  confirmed  afterwards  by  the  (^ommonalty,  which  had  been  needless,  if  the  Charter 
had  ever  been  accepted.  Page,  Probyn,  and  Lee,  Justices  to  the  same  Efbct,  and 
Information  was  denied. 


215.— The  King  v.  Corporation  of  Shrkwsbory,  [1733-34.]  ' 
Mandamus. 

Memdamus  to  restore  Corbet  Kynaston,  Esq.,  to  the  Office  of  Alderman.  The 
Corporation  returned,  that  by  the  Charter  the  Aldermm  were  obliged  to  Residence 
either  by  themselves  or  Families,  except  in  the  Time  of  Plague  or  other  contagious 
Dist^per,  and  alledged  that  C.  K.  Esq.,  was  not  resident  either  by  himself  or  Family 
for  the  Space  of  three  Years  lost  past,  and  that  thereupon  he  was  lawfully  removed 
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by  the  Mayor  and  Majority  ol  Aldermen  duly  assembled ;  and  averred  that  neither  the 
Plague  or  other  contagious  Distemper  raged  within  the  Town  or  the  PrecinctB  during 

that  Time. 

Strarige  took  several  Exceptions  to  the  Betum  :  And  first  as  to  the  Merits,  he  said 
this  was  a  general  Exception  in  the  Charter,  and  not  confined  to  the  Town  or  Suburle. 
nor  can  this  be  intended  the  Meaning  of  the  Charter,  that  a  Man  should  continue 
Besident,  till  the  Plague,  dc^  was  actually  within  the  Suburbs,  and  therefore  the 
averring  it  not  to  be  within  the  Town  uid  Precunots  is  oot  sufficient.  The  not  Ex- 
ception was  in  Point  of  Form,  that  this  did  not  appear  Such  an  Assembly  aa  was  intided 
to  remove.  It  is  only  said  by  the  Mayor  and  Aldermen  duly  assemUed ;  but  no  Aver- 
ment that  Notice  was  given  of  their  Assembling  [283]  for  this  particular  Purpose, 
nor  that  it  was  a  Charter-day ;  though  that  had  not  been  sufficient ;  for  it  has  oeen 
held,  where  the  Meeting  is  of  a  Charter- Day,  and  any  particular  Act  is  to  be  done  extra 
the  general  Business  of  the  Corporation,  a  Summons  of  the  whole  Body  is  necessary. 
Hil.  1  6^.  1,  The  King  and  Strangeways  :  and  this  cannot  be  intended  from  any  Thing 
appearing  upon  the  Face  of  the  Return.  The  Words  of  the  Return,  that  he  was  removed 
by  the  Mayor,  t&c,  duly  assembled  makes  no  Difierence  :  for  whether  duly  assembled 
or  not  is  Matter  of  Law,  and  the  particular  Manner  ought  to  have  been  shewn,  that  the 
Court  might  judge  whether  this  was  such  an  Assembly  as  had  legal  Power  to  remove  : 
As  in  Convictions  upon  the  Game  Act,  where  the  Words  are  seneral  (the  Defendant 
teas  convided  according  to  Law  not  being  dvly  qualified),  has  oeen  held  naught ;  for 
the  particular  Circumstances  of  his  DisqualificationB  ought  to  have  been  shewn.  He 
further  objected,  tliat  as  there  was  no  Summons  of  the  whole  Body,  so  neither  was 
there  Notice  given  to  the  Defendant :  And  to  remove  a  Man  from  his  Freehold  without 
Notice  is  contrary  to  natural  Justice.  In  case  of  Attainder,  a  particular  Time  is  fixed 
for  the  Party  to  come  in,  before  the  Attainder  goes  ;  and  this  is  always  held  sufficient 
Notice ;  and  so  in  Outlawries,  Writ  of  Proclamation  issues  to  the  Sheriff,  which  the 
Law  looks  upon  as  sufficient  Notice.  Supposing  a  Man  is  serving  his  King  and  Country 
in  a  pubUck  Employ  as  Member  of  Parliament,  dc,  or  in  case  of  Sickness,  these  are 
sufficient  Excuses  to  dispense  with  his  Residence :  Besides  by  the  Charter,  peiaonal 
Residence  is  not  necessary,  for  if  lus  Family  resides  there  it  is  sufficient ;  ana  it  does 
not  appear  but  that  his  Family  was  Resident.  It  has  always  been  held,  that  Summons 
or  Appearwce  of  the  Party :  But  a  Summons  without  Appearance,  or  Appearance 
5<vu  Summons,  is  sufficient :  And  so  was  Doctor  Beniley's  Case  :  For  tbere  was  neither 
Summons  by  the  Convocation,  nor  Appearance  on  the  Doctor's  Pajt,  and  therefore 
the  Order  of  Convocation  was  held  naught.  And  so  it  is  held  in  Serjeant  Whitacre's 
Case,  2  Salk.  5.35.    Want  of  Notice  is  cured  by  Appearance. 

Yorke,  Ch.  J.  The  Objections  that  have  been  taken  depend  upon  the  Construc- 
tion of  the  Words  of  the  Charter,  whether  the  Restriction  to  Residence  (except  in  the 
Time  of  the  Plague,  £c.)  can  be  dispensed  with,  because  the  Plague  is  at  that  Time 
in  some  other  Part  of  the  Kingdom.  The  Charter  must  have  a  reasonable  Construc- 
tion put  upon  it,  and  such  a  one  as  will  make  it  consistent  with  itself,  and  therefore 
the  Exception  must  be  confined  to  the  Town  and  Suburbs,  or  otherwise  the  Bestiiction 
in  general  would  be  defe^ed,  and  the  rather,  because  of  the  Words  (or  any  other  con- 
tagious Distemper)  which  at  some  l^me  or  other  prevaUs.  As  for  Instance' the  Small- 
Pox  is  raging  in  some  [284]  Part  of  the  Kingdom.  Tlie  Objections  that  are  made 
i,n  Point  of  i  orm,  are,  that  it  does  not  appear  there  was  a  Summons  or  Notice  given 
to  the  Defendant :  There  was  no  Necesfiity  for  either  in  this  Case,  for  it  is  expredy 
alledged,  that  Mr.  KynasUm  was  neither  Resident  by  himself  or  Family  at  any  Time 
during  the  Space  of  '6  Years  :  And  it  has  been  often  resolved,  that  Summons  or  other 
Notice  is  not  to  be  served  out  of  the  Suburbs  of  the  Corporation  :  If  such  a  Sugges- 
tion was  necessary,  it  must  have  been  so  in  Serjeant  Glide's  Case,  Show.  363.  But 
this  was  made  no  Objection  in  that  ('ase.  The  next  Exception  is,  that  this  does  not 
appear  to  be  a  proper  Assembly.  By  the  C'harter  the  Power  of  Removal  is  vested 
in  the  Mayor,  Aldermen,  and  Assistants  :  and  in  the  Return,  the  Non-Residence  of 
the  Defoidant  is  alledged,  and  that  the  Mayor  and  major  Part,  (£c.,  duly  assembled 
then  and  there  did  remove,  <fr.  It  has  been  rightly  insisted  upon,  that  tlus  could 
not  be  a  legal  Assembly  unless  Summons  ;  but  the  Question  is,  whether  a  Summons 
is  necessary  to  be  alledged  in  tlie  Return ;  in  Pleading  it  is  not  necessary,  but  might 
be  given  in  Evidence  at  the  Trial  The  Difficulty  that  remains  with  me  is,  whether 
there  is  not  a  Defect  in  the  Description  of  the  Assembly.   It  is  said  to  be  ui  Anembly 
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of  the  Mayor  and  major  I^rt  only,  dtc,  whereas  the  Power  of  Remov^  is  vested  in 
tlie  Major,  Aldermen  and  Assistants ;  and  the  Assembly  ought  to  consist  of  the 
Whole,  and  not  of  the  major  Part  only.  Suj^ose  this  had  been  in  Case  of  a  Return  to 
an  Information  in  Nature  of  a  Qao  ^^  arravio^  would  it  be  suSicient  to  say  that  at  an 
Assembly  of  Mayor  and  major  Part,  dc.^  duly  assembled  he  was  elected,  &c.  As  to 
Dr.  BetUUy's  Case,  it  appeared  by  the  lietum  that  he  was  Resident,  and  tlierefore 
the  University  ought  to  have  shewn  a  Summons,  or  an  Appearance  by  the  Doctor, 
to  excuse  the  want  of  a  Summons.  Page  and  Probyn  Just,  to  the  same  Effect.  And 
L^e,  J.,  agreed  that  the  Return  was  sufiBcient  in  Regard  to  the  Merits  or  Want  of  alledg- 
ing  Summons ;  for  it  appears  he  was  Kon-Resident  the  whole  Time :  Sickness  may 
be  alledged  in  excuse,  but  that  is  proper  to  come  on  the  Part  of  the  Defendant :  As 
to  what  is  objected  against  the  Legality  of  the  Assembly,  he  thought  the  Return 
sufficient ;  for  it  is  said  to  be  by  the  Mayor,  <£c.,  dul^  assembled ;  and  we  cannot  by 
Inference  intend  it  an  illegal  Assembly  in  order  to  vitiate  the  Return  to  a  Mandamus. 
The  Removal  appears  to  be  by  the  Btiayor  and  major  Part,  t&c.,  which  is  an  Averment 
sufficient  to  refuse  a  peremptory  Mandamus.  Therefore  this  last  Point  was  reserved 
to  be  spoke  to  again. 

[286]  216.— The  King  v.  Fuller.  [173.J-;U.] 
t!onviction. 

Conviction  for  selling  distilled  Liquors  sans  Licence.  Two  Objections  were  taken. 
That  the  Conviction  was  in  the  prseterimperfect  Tense,  viz.  That  he  has  been  con- 
victed, and  has  forfeited,  dc.  The  next  Objection  was,  that  there  was  no  Distribution 
made  of  the  Penalty.  In  Answer  to  this  last  Objection,  were  cited  the  Case  of  The 
King  and  Minton,  Mich,  3  G.  I,  and  The  King  and  Chandler,  both  Convictions  for 
Deer-stealing ;  where  it  was  held  that  Ideo  conmcius  est  was  sufficient  without  dis- 
tributing the  Penalty.  In  the  present  Case,  the  Court  was  strong  of  Opinion  to  the 
eontrai7 ;  and  said,  that  in  the  Case  of  The  King  and  Haws  it  was  adjudged  that  the 
Penalty  must  be  distributed.  And  therefore  the  Conviction  was  quashed  without 
Az:gument  upon  both  Points. 

217.— The  King  and  Floyd,  Clerk  of  the  Peace  pro  Com'  Cardigan. 

Mich.  7  Geo.  2  [imi 

The  Quarter-Sessions  removed  Defendant  from  his  Office  upon  Examination  and 
a  full  Proof  made  of  his  taking  several  Sums  of  Money  extoraively  in  the  Execution 
of  his  Office.   The  Order  of  Removal  being  retum'd  by  Certiorari. 

Fazaherly  took  several  Exceptions ;  and  1st  he  said,  this  being  in  Nature  of  Con- 
viction, the  Evidence  upon  which  he  was  convicted  ought  to  have  been  set  out  upon 
Record  :  But  here  it  is  only  said  upon  Examination  and  full  Proof,  which  is  not  suffi- 
cient ;  for  the  C^ourt  cannot  judge  whether  the  Evidence  was  sufficient  Foimdation 
for  ('onviction.  In  all  summary  Convictions  the  Evidence  must  appear  to  this  Purpose  : 
Here  is  a  Conviction,  but  the  Defendant  must  be  found  (luilty  of  the  Misdemeanors 
he  is  charged  with  before  the  Sessions  can  remove  him.  This  is  a  Power  given  by 
I  Mr'.  tB  M.  21,  6  7.  And  the  Punishment  runs  extremely  high,  it  is  no  less  than 
a  Deprivation  of  his  Freehold.  And  this  is  the  rather  to  be  considered  as  a  Conviction, 
because  thk  ia  a  Power  which  cannot  be  traversed,  and  by  the  Act  of  Fftrliament  must 
be  upon  full  Proof :  But  how  must  the  (^urt  judge  in  this  (?ase  unless  the  Evidence 
^peais  upon  Record.  Another  Objection  is,  That  the  Charge  against  the  Defendant 
is  for  extorsively  taking  Fees  cdore  Officii  ad  general'  Quar'  Sessicn'  pacis  tent'  coram 
JusHeiariis  {quorvm  unus)  but  does  not  name  the  Justices,  nor  the  Time  when  the 
Seanons  was  held.  If  an  Indict{286]-ment  or  Order  to  be  returned  into  this  Court, 
such  a  general  Description  as  this  would  be  insufficient ;  and  so  it  was  held  in  the 
Caae  of  The  King  and  Harland ;  the  Indictment  was  quashed  because  the  Justices 
were  not  particularly  named,  but  the  Caption  was  as  here,  coram  JusHdariis  generally. 
The  Quarter^eesions  is  no  Court  of  itself  but  from  Justices  sitting  there. 

Draper  eont' :  Ail  Convictions  arise  upon  penal  Statutes  where  the  Informer  is 
to  have  a  Benefit ;  and  therefore  Evidence  must  appear  upon  Conviction,  that  this 
Court  may  judge  upon  i%  whether  suf^cient  to  give  a  Juiisdiction-  This  is  a  Proceed- 
C.V,— 20* 
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ing  at  Quarter  Sessions,  whiuJi  is  a  Superior  Court  of  Rewrd  ;  and  the  Evidence 
which  is  the  Foundation  of  their  Judgment  is  never  recorded.  It  is  not  said  by  the 
Act  that  either  the  Bxamination  or  Proof  shall  be  reduced  into  Writing :  It  is  only 
said  that  the  Examination  must  be  in  open  Court,  which  is  always  vim  voce.  It  is 
objected,  that  it  does  not  appear  when  the  Quarter-SeBsions  was  hefid. — Not  neoesaiy. 
— The  Remoral  is  for  extorsiTely  taking  Money,  and  vhether  in  SeBnons  or  out  of 
Sessions,  not  material. 

Fazakerly :  If  this  is  looked  upon  as  a  Conviction,  whether  that  Conviction  be 
at  the  Sessions  or  out  of  Sessions  is  not  material :  A  Conviction  before  two  Justices 
only,  is  equally  a  Conviction  in  Court  of  Kecord  as  in  open  Sessions  :  In  many  Cases 
they  have  a  final  Jurisdiction,  and  are  the  dernier  Court  of  Becord,  from  whence  no 
Appeal  lies. 

Yorke,  C.  J.  It  has  always  been  held  in  this  Court,  that  in  all  Cases  of  summair 
Convictions,  the  Substance  of  the  Evidence  must  be  set  forth  ;  and  so  it  was  held, 
Pasch.  13  Ann.  Queen  and  Brown,  Queen  and  CVay,  Queen  and  HandaU,  where  it  was 
only  said,  Sacramentum  prcBstat  corporcUe  de  veritate,  <£c,  which  was  insufficiesit.  And 
in  Case  of  Qtmn  and  Green,  HU.  12  Aim.,  it  was  held  the  ConTiction  must  not  only 
appear  to  be  upon  Oath,  but  must  go  further  and  shew  upon  whose  Oath  the  Can- 
viction  was,  ^uod  jurat  d  deponit  quod,  &c.  The  Question  is,  whether  this  Case  can 
be  materially  distinguished,  whether  a  Conviction  at  Sessions,  differing  from  summary 
Convictions  before  private  Justices.  If  this  Case  was  left  to  ordinary  Way  of  Proceed- 
ing at  Sessions,  it  ought  to  have  been  by  Jury.  But  the  regular  Method  of  Proceeding 
in  these  Cases  is  in  a  summary  Wa^,  and  whether  by  two  or  more  Justices  makes  no 
Difference.  It  is  said  the  Conviction  was  upon  Examination  and  full  Proof,  which 
are  the  Words  of  the  Act  of  Parliament ;  but  it  is  not  said  this  Proof  was  upon  Oath. 

Ltt,  J.  The  Question  in  this  Case  is,  whether  the  Bemoval  in  this  Case  is  to  be 
considered  in  Nature  of  a  Conviction,  or  an  Order  of  Justices  only ;  for  if  the  latter, 
not  necessary  to  set  out  the  Evidence.  In  all  Orders  of  Baatardy,  the  Evidence  is 
never  set  out,  and  yet  these  may  more  properly  be  called  ConvietionB  than  the  present 
Case. 


Mandamus  to  Bishop  of  Litchfield  and  Coventry  to  grant  Licence  to  JcAn  Rush- 
worth  to  teach  School,  he  being  appointed  Under-Master  of  Coventry  School,  founded 
in  Time  of  Edw.  3d.  b^  John  Haines.  It  was  moved  to  supersede  Mandamus,  this 
being  a  School  of  a  private  Nature  within  Statute  of  Uniformity,  by  which  Bishops 
had  a  judicial  Capacity,  and  therefore  this  Court  could  not  compel  him. 

BinA  SerieaErii,  oji^xe'd  this  Motion,  and  said,  that  teaching  was  res  mere  laica ; 
that  a  SchootMaster  is  a  Lay  Employment,  and  was  formerly  under  the  Caie  at  the 
Civil  Magistrate,  2  Salk.  672,  Mathevn  and  Burdet.  That  no  Law  or  Canon  required 
a  Licence  till  the  Council  of  Lateran ;  that  the  Canons  which  made  it  necessary  did 
not  bind  the  Laity,  because  never  confirmed.  That  Mandamus's  had  been  granted 
in  Cases  of  an  inferior  Nature,  and  in  which  the  Publick  was  not  so  much  concerned- 
1  Sid.  107.  Mandamus  to  make  one  free  of  a  Corporation  or  Company,  1  Vent.  115. 
Mandamus  to  Ecclesiastical  Court  to  swear  Churchwardens  elected  by  the  Parish, 
1  Vent.  187.  To  the  Mayor  and  Aldermen  of  London  to  give  Judgment  upon  Stat. 
13  Cor.  2,  c.  11 ;  1  Vent.  335.  To  grant  Probate  of  a  Will  under  Seal  Refusal 
by  Executor,  1  Vent.  143,  153,  Isle's  Case.  Mandamus  to  restore  a  Sexton.  It  wm 
much  doubted  at  first,  because  said  to  be  rather  a  Servant  than  an  Officer,  or  one 
that  had  Freehold  m  the  Place  :  But  upon  Certificate  that  he  held  it  for  Life,  Mamr 
davm  was  granted.  School-Master  is  a  Person  of  publick  Concern,  uid  for  that 
Beason  a  Mamdamus  should  go.  1  Sid.  169.  To  restore  M.  to  the  Place  of  Treasurer 
of  the  New  River  Water,  and  Mandamus  granted  because  an  Office  of  pubHck  Concern ; 
and  said  in  that  Case  that  Mandamus's  have  been  granted  to  restore  Parish  Clerks, 
School-Masters,  Ushers,  Fellows  of  CoUeces,  Mich.  1  G.  2,  The  King  and  Bishop 
of  Litchfield.  Mr.  Lee  moved  for  a  Mandamus  to  restore  the  School-Master  of  Coventry, 
and  tho'  that  Case  went  off  for  Defect  in  Affidavits,  yet  the  Court  were  of  Opinion 
that  a  Mandarmts  would  lie,  and  advised  Mr.  Lu  to  amend  his  AfSdavit,  Poach.  13 
Q.  I.  Mandamns  to  license  »  Lecturer,  and  tho'  it  was  not  granted  in  that^Gaae, 
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because  a  Suit  was  depending  in  Scac'  conceminc  the  Right,  yet  the  Court  seemed 
incliiAUe  that  a  Man£mus  would  lie.  Case  of  vincevi  and  Bishop  of  London.  It 
appeals  by  the  Writ,  that  this  is  a  publick  School,  and  is  called  a  Free  Grammar  School 
founded  in  the  Keign  of  Edward  the  3d.,  and  the  Master  has  a  Freehold.  In  all  Cases 
where  a  Person  has  a  Temporal  Right,  the  Law  gives  him  a  Temporal  Remedy,  and 
not  auffi-Q88}-<^3Dt  for  Bishop  to  say  he  has  a  judicial  Capacity,  but  must  shew  the 
Reason  of  his  Refusal.  1  Lev.  75,  Hurst's  Case,  Mandamus  to  restore  an  Attorney  : 
and  in  that  Case  a^ed  by  the  Court  that  Mandamus  had  been  granted  in  Case  of  a 
School-Master,  Parish  Clerk,  <&c,  because  Offices  of  publick  Concern. 

Y.  C  J.  Whether  Mamiamus  to  license  a  School-Master  will  lie,  has  not  yet  been 
fully  settled.  It  has  been  said,  that  a  licence  not  necessary ;  if  so,  the  Application 
for  a  Mandamus  is  to  no  Purpose  :  For  a  Mandamus  presupposes  a  licence  necessary, 
and  is  to  compel  the  Bishop  to  grant  one.  But  it  has  been  said,  likewise  in  Omiomtion 
to  the  Motion,  that  a  Mandamus  does  not  go,  and  the  Remedy  is  by  Appeal  to  the 
Metropolitan,  but  no  Case  cited  to  establish  that  Doctrine.  In  the  Case  oi  a  Lecturer, 
Mandamus  has  been  granted  ;  and  in  the  Case  of  Vincent  and  Bishop  of  London  the 
Court  did  not  refuse  it  upon  the  Merits,  but  because  the  Right  was  depending  in  Scac' 
M  ich.  4  Ann.  Hdlfat  and  Nevxomb.  Said  by  Potoell,  if  Bishop  refuse  to  grant  Licence 
to  preach,  upon  the  Act  of  Uniformity,  Mandamus  will  go.  In  Carth.  464,  it  is  held, 
that  Ecclesiastical  Court  cannot  punish  a  School-Master  teaching  without  Licence, 
ai^  in  that  Case  a  Prohibition  was  granted  :  But  in  2  Lev.  222,  which  was  a  Suit 
in  Ecclesiastical  Court  for  teaching  ^hool  witlu}Ut  Licence,  a  Prohibition  was  prayed 
and  granted  nisi :  But  afterwards  upon  Argument,  Consultation  was  granted.  Vide 
3  Keeb.  Corey*8  Case.  In  the  principal  Case,  the  Court  granted  the  Mandamus,  that 
this  Prant  might  be  fully  spoke  to  upon  the  Return. 

219.— Tap  KlNQ  V.  Kempson.  [1733-34.] 
Order  of  Sesnons. 

Order  of  Sessions  to  compel  Defendant  to  maintain  his  Son's  Widow  by  Virtue 
of  43  Eliz.  This  Order  being  brought  into  Court  by  Certiorari,  Mr.  Abney  took  two 
Exceptions.  That  by  the  Order  it  appears  this  Case  came  to  the  Sessions  by  Appeal, 
whereas  the  Jurisdiction  is  orij^nally  in  them.  The  Satutte  does  not  extend  to  this  Case, 
the  Fftrson  lib  be  provided  for  is  the  Son's  Wife,  and  the  Order  is  made  upon  the  Hus- 
1uuid*8  Father,  which  is  too  remote  to  lay  any  Obligation  upon  him  to  provide  for  her ; 
uid  so  was  The  King  and  Munday,  Pasch.  5  G.  1,  Order  to  maintain  Aniu  Gerram 
Widow,  Mu7^day's  Wife's  Mother ;  and  the  Order  was  quashed  :  But  admitting  her 
to  fall  within  the  Description  of  43  Eliz.,  yet  by  her  own  Act  she  has  depriv'd  herself 
of  all  Benefit  she  might  have  otherwise  been  intitled  to  from  her  Husband  or  his  Rela- 
tions. She  is  here  said  to  have  eloped  from  her  Husband,  and  to  be  an  Adultress  ; 
and  so  it  was  held  in  the  Case  of  Morris  and  Martin,  Sil.  12  ff.  1,  which  was  an  Actbn 
against  the  Husband  for  Necessa-{289}-nes  sold  to  the  Wife ;  and  upon  Evidence  it 
appeared  she  had  eloped,  and  was  an  Adultress ;  and  though  no  Proof  that  Pluntifl 
had  Notice  of  this  from  Defendant,  yet  Baymmd,  C.  J.,  held  the  Husband  not  liable. 

Parker  cont' :  It  does  not  appear  this  came  before  the  Sessions  by  way  of  Appeal, 
only  said  upon  Appeal  of  Overseers,  <&c.,  against  Samud  Kempson.  but  not  saul  to 
be  an  Appeal  from  any  original  Order ;  and  the  Word  Appeal,  in  this  Caae,  means  no 
more  than  the  Application  of  the  Overseers.  As  to  second  Objection,  he  sfud  Defendant 
was  clearly  within  the  Statute,  and  bound  to  maintain  his  Daughter  in  Law ;  and 
cited  2  Bulst.  345,  Draper  married  a  Person  whose  Grandaughter  was  a  Pauper,  and 
the  Question  was,  whetner  Draper  should  be  obliged  to  give  Maintenance  to  the  Child  ; 
and  held  that  he  was  liable  by  the  Statute  r  And  bo  is  2  Bulst.  346  ;  Stiles,  283  ;  1  Keb. 
489.  That  notwithstanding  she  was  an  Adultress,  yet  the  Marriage  continues,  and 
she  has  all  her  Right.    Salk.  115  ;  Cro.  Eliz.  508  ;  Moor,  605. 

Y.  C  J.  It  does  not  appear  this  came  before  the  Sessions  upon  Appeal  from  any 
Order,  the  Word  Appeal  may  be  used  and  construed  in  the  Sense  of  a  Complaint ; 
but  the  great  Objection  is,  whether  the  Father  is  obliged  to  maintain  his  Daughter 
in  Law  by  49  Elis.  The  charge  of  Adultery  makM  no  Difference  in  this  Case ;  for 
whatever  Privileges  she  may  drorive  heiaelf  of  by  her  own  Act,  that  cannot  turn  to 
the  Prejudice  of  the  Parish,  ana  bring  a  Charge  upon  them.   The  43  Elie.  is  made 
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in  Ease  and  for  t!ie  Benefit  of  tlie  Parish ;  for  tho'  natural  Right  obliged  Persons  to 
provide  for  their  own  Kelationa,  yet  there  was  no  compulsory  Law  before  this  Statute  : 
This  Question  has  been  under  the  Consideration  of  the  Court  before.  Hil.  12  Ann. 
Queen  and  Dutton.  Order  of  Sessions  was  to  compel  the  Father  to  maintain  his  Son's 
Widow,  and  in  that  case  Serjeant  Chappell  took  the  same  Objection  that  is  now  made, 
viz.  that  by  the  Death  of  the  Son  the  Relationship  fails ;  but  the  Court  quashed  the 
Order  upon  another  Objection,  because  not  said  that  Person  upon  whom  the  Order 
was  made  was  of  sufficient  Ability.  In  the  Case  of  The  King  and  Munday,  it  was  held, 
that  the  Statute  only  extended  to  natural  Relations  ;  and  that  Case  was  determined 
upon  Argiunent  and  full  Consideration.  The  Cases  in  Bulat.  and  SiUes,  were  at  that 
Time  considered ;  wd  Prat  said  in  the  first  Case  in  BuLsi.  that  it  was  misprinted, 
and  the  Word  N<^  omitted.  For  the  Substance  of  the  Case  is,  that  he  was  not  to 
maintain  his  Wife's  Grandaughter.  The  Case  of  Gerrard  (which  is  the  other  Case  in 
Bulstrode)  was  not  judicial  Authority,  but  a  private  Opinion  only  of  a  Judge  at  his 
Chambers,  and  therefore  at  that  Time  the  Court  considered  it  as  a  res  integra,  and 
quashed  the  Order.  This  is  a  Case  which  comes  up  to  the  present  Question,  [290]  a-nd 
so  concluded  tliat  the  Order  should  be  quashed.    Page,  Probyn,  and  Lee  of  the  same 


Information  in  Nature  of  a  Quo  Warranto  was  moved  for,  to  shew  by  what  Authority 
Weeks  acted  as  a  Burgess  of  Corporation  of  Calme,  in  Wiltshire.  Upon  shewing  Cause 
it  was  alledged,  that  Defendant  had  been  illegally  disfranchised,  had  applied  to  this 
Court  for  a  Mandamus,  by  Virtue  of  which  he  was  restored,  and  by  the  Return,  his 
Restoration  appeared  to  be  by  the  whole  Corporation,  which  was  sufficient  Authority 
to  impower  the  Defendant  to  act.  In  Answer  to  this,  a  Record  was  produced  in  Court 
but  not  read,  being  a  Judgment  of  Ouster  against  SUf^ns  one  of  tne  Burgesees  who 
voted  for  the  Defendant's  Restitution. 

Cur' :  This  Record  is  no  Evidence,  the  Return  is  by  the  whole  Corporation,  and 
by  that  it  appears  that  Weeks  wias  restored.  It  is  not  proper  to  examine  by  Affidavits, 
whether  there  was  a  Consent  of  the  2dajority.  If  the  Return  be  false,  the  proper 
Remedy  is  against  the  Mayor.  2  Salk.  331,  432.  It  was  then  objected,  that  Weeks 
was  an  Infant  at  the  l^me  of  his  Election,  and  so  the  Election  void.  And  so  it  was  held 
II il.  3  G.  2,  King  and  Duke  of  Bedford,  Governor  of  Bedford  levels,  in  which  Caee 
an  Information  was  granted  upon  the  same  Objection.  Answer  ;  The  Reason  of  that 
was,  because  he  acted  under  Age,  but  Question  is  whether  the  Election  be  void.  Marsh. 
40.  An  Infant  may  be  Mayor,  and  in  the  Case  of  Young  and  Taylor  ;  it  was  held  that 
Corporation  Acts  by  an  Infant  Mayor  are  good,  and  the  Distinction  made  in  these 
Cases  is,  where  the  Infant  executes  a  judicial  Authority,  and  where  a  Ministerial  one. 
The  Law  for  several  Purposes  takes  Notice  of  the  Age  of  Infants.  He  may  contract 
Matrimony  at  the  Age  of  12,  at  14  he  may  chuse  his  Guardian,  at  the  same  Age  he 
may  sue  his  Guardian  by  Soccage  to  account  as  BaiKfF.  So  an  Infant  Papist  must 
take  the  Oaths  of  Allegiance  and  Supremacy  at  the  Age  of  1 B,  or  he  k)ses  his  Estate. 
11  <ft  12  W.  3,  c.  4. 

Cur* :  Before  we  determine  the  Law  in  these  Cases,  it  is  proper  an  Information 
should  go  to  try  the  Fact. 


J.  S.  Collector  of  the  Land  Tax  became  a  Bankrupt,  but  before  Commission  was 
taken  out,  the  Defendant  by  Virtue  of  a  Warrant  from  the  Commissioners  of  Land 
Tax  took  his  Goods  [291]  in  Execution  ;  the  next  Day  a  Commission  of  Bankruptcy 
was  had.  and  Assignment  made  to  Plaintiff,  who  has  brought  Trover  against  Dawson, 
who  had  the  Groods  in  Execution  as  above.  Upon  Trial,  before  Eaymond,  C.  two 
Questions  arose,  for  Opinion  of  Court :  Whether  the  Goods  were  bound  from  the  first 
Act  of  the  Bankruptcy,  or  from  the  Time  of  suing  out  the  Commission.  And  2dly, 
Whether  the  Kings  Prerogative  was  included  within  the  general  Rule.  Serjeant 
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Darnell  insiated,  that  by  Asaigoment  the  Assignee  had  a  Property  by  Relation  from 
the  Time  of  the  Bankruptcy.  That  this  was  a  general  Law  and  bound  all  Parties, 
and  cited  the  Case  of  Andrews  and  Sir  Mathevf  Deckevy  Pasch.  3  G.  2.  3  Ler.  69, 
191,  Philips  and  Thompson. 

Serjeant  Eyre  cont'  :  Before  Assignment  the  Property  was  not  divested  but  re- 
mained in  the  Bankrupt.  That  Execution  in  this  Caae  was  in  Nature  of  an  Extent, 
at  the  Buit  of  the  Crown,  which  cannot  be  defeated  by  any  Matter  ex  post  facto.  That 
this  was  by  Virtue  of  the  King's  Prerogative,  who  shall  be  preferred  in  his  Debt ;  that 
this  Prerogative  is  by  the  Common  Law,  and  is  not  taken  away  or  abridged  by  any 
Act  of  Parliament  That  neither  Statutes  Merchant  nor  Staple  nor  a  Bankruptcy 
mention  the  Kiiu;,  and  therefore  he  is  not  bound  by  them.  3  Keb.  14 ;  Sir  W.  Jones, 
203,  AwdUy  ana  Ealsey,  and  this  appears  plainly  by  21  Jac.  c.  19,  which  impowers 
CommiBsioners  to  proceed  when  Bankrupt  by  Fraud  makes  liimself  Accomptant 
to  the  King.  In  all  Cases  where  the  Crown  is  intitled,  no  Difference  between  an  Extent 
and  a  Distress  executed  at  the  Suit  of  the  Crown,  and  an  Extent  is  of  that  Nature, 
that  after  it  is  once  served,  though  not  compleatly  executed,  yet  it  defeats  all  Mesne 
Acts  done  by  the  Conusor  in  the  Interim.  Sir  W.  Jones,  202.  It  is  true  the  Assignee 
in  some  Eespects  is  in  by  Eelation  from  the  Bankruptcy,  so  as  to  avoid  all  Mesne  Acts, 
but  not  so  as  to  be  actually  invested  with  the  Property.  And  of  this  Opinion  was 
Holt.  C.  J.,  Salk.  111.  He  cited  3  G.  2,  fo.  25.  Goods  bound  in  whatever  Hands 
found,  and  the  Act  of  Parliament  which  gave  the  Land-Tax  had  altered  the  old  Law. 

Darndi.  The  Prerogative  does  not  come  in  Question  in  this  Case,  {or  Insufficiency 
of  the  Collector  does  not  afiect  the  Crown  :  The  Parish,  dc,  remains  liable,  and  l^e 
Statute  gives  them  a  Remedy  against  the  Collector  by  subjecting  his  Estate  in  Satis- 
faction to  them. 

Yorke,  C.  J.  There  are  two  Questions  which  arise  upon  Construction  of  this  Case. 
Whether  this  is  to  be  considered  in  the  Case  of  a  private  Person,  or  as  a  Case  which 
concerns  the  King's  Prerogative.  If  it  is  looked  upon  as  the  Case  of  a  private  Person, 
though  Commissioners  of  Bankrupt  have  no  Property  in  the  Bankrupt's  Effects, 
but  only  a  Power  to  vest  them  in  the  Assignee,  yet  after  Assignment,  the  Assignee 
has  a  Property  from  [292]  the  ve:^  Time  of  Bankruptcy.  Where  Plaintifi  sues  out 
EbDBCution  previous  to  any  Act  of  Bankruptcy,  and  this  Execution  is  ccnaiJeatly  exe- 
cuted, the  Goods  sold  and  Monej^  pud  to  Plamtiff,  and  after  diat  there  is  an  Assign- 
ment  made,  the  Relation  which  it  has  to  the  Time  of  Bankruptcy  shall  not  defeat  all 
this.  Sed  Quare  3  Lev.  191.  But  where  Execution  is  not  compleated,  but  the  Goods 
remain  in  Officers  Hands,  they  are  subject  to  the  Commissioners  of  Bankrupts.  In 
the  present  Case  the  Execution  was  not  compleated,  but  the  Officer  was  in  Possession 
at  the  Time  of  the  Assignment,  and  therefore  if  this  Case  was  considered  as  between 
Party  and  Party  only,  the  Plaintif!  must  have  Judgment :  But  the  second  Question 
is  a  Case  of  much  greater  Consequence,  wherein  the  King's  Prerogative  is  concerned. 
There  is  no  Question,  but  the  Land  Tax  is  the  Property  of  the  Grown,  and  after  it  is 
collected  becomes  in  Point  of  Law  the  King's  Money.  The  Power  of  distraining  upon 
the  Collector  by  a  Warrant  from  the  Commissioners,  is  a  summary  Remedy  given 
by  the  Act  of  Parliament  in  favour  of  the  Crown.  But  if  this  Method  of  Proceeding 
should  be  under  the  Controul  of  the  Bankrupt's  Act,  it  would  put  the  Crown  in  a 
worse  Condition  than  it  was  before.  For  in  Case  of  an  Extent,  the  Goods  are  bound 
from  the  Teste,  and  a  Commission  of  Bankrupts  cannot  break  in  upon  it,  and  this 
is  with  great  Reason :  For  the  Crown  cannot  come  in  upon  the  Bankrupt's  Act  and 
claim  a  Dividend.  It  is  said  that  this  Case  does  not  affect  the  Crown,  because  the  Parish 
remains  liable ;  but  that  makes  no  Alteration  in  the  Nature  of  this  Case.  It  is  the 
King's  Money,  and  tlie  Parish  only  remains  as  so  many  different  Securities.  Vide 
Case  of  Perry  and  Crispin^  Salk.  108,  and  1  Vent.  360 ;  Perry  and  Rogers,  Skin.  30 ; 
Cra  Car.  109  j  Show  P.  C.  Case  72  ;  2  Roll.  Abr.  157  ;  Hob.  222. 

222.— TflE  Kino  v.  Geiffin.  [1733-3*.] 
Information. 

Information  was  granted  upon  this  Case ;  a  W^orkhouae  was  erected  at  Lambed, 
and  the  Government  thereci  vested  in  Trustees  :  Afterwards  Disputes  arising  between 
them  and  the  Parishioners,  Defendants  fixed  up  Notice  in  the  Churoh  purporting 
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that  Parishioners  woiild  meet  on  Thursday  to  consider  of  and  inquire  into  the  Manage- 
ment of  the  Workhouse.  Upon  this,  the  Trustees  likewise  fiied  up  Notice  in  me 
Church  that  the  former  Notice  was  not  given  by  the  Direction  of  the  Trustees  appcHnted 
hy  Vestry,  ai^  that  the  said  Trustees  <ksigned  to  continue  their  Meetings  on  Sundays 
as  usual.  In  answer  to  this,  Defendants  nxed  up  a  third  Paper,  that  notwitlwtaxiding 
the  said  Notice  by  the  said  Trustees,  the  Parishioners  did  intend  to  meet  on  Thursday 
to  enquire  into  the  several  Abuses  permitted  and  suffered  [293]  to  be  ccmunitted  oy 
Virtue  of  the  pretended  Authority  of  the  said  Trustees,  and  it  was  upon  these  last 
Words  that  the  Information  was  grounded.  This  Case  was  afterwards  tried  and  the 
Defendants  found  guilty.  It  was  now  moved  ia  Arrest  of  Judgment,  and  two  prin- 
cipal Objections  were  takffli.  lat.  That  the  Matter  contained  in  the  Nodce  was  not 
Ubellous ;  and  2dly,  That  the  Manner  and  Form  in  which  the  Information  was  laid 
was  not  good.  As  to  the  first  Objection,  it  was  said,  that  a  Libel  is  a  malicious  Defama- 
tion of  a  Person  of  another,  tending  to  blacken  and  asperse  his  Reputation.  Here 
is  no  Charge  of  any  particular  Crime  or  Offence  in  this  Information,  all  that  is  said  is, 
that  several  Abuses  were  suffered  and  permitted,  4&c.,  which  must  necessarily  happen 
where  so  many  Persons  are  intrusted  with  the  Management  of  an  Affair  of  so  publick 
a  Nature.  The  Management  of  the  Workhouse  is  an  AfEair  which  concerns  the  Parish, 
and  therefore  the  Parish  has  a  Right  to  enquire  into  all  Abuses  :  Abuses  may  be  sufiered 
and  permitted,  uid  yet  those  Abuses  not  scandalous.  The  Statute  provides  that  all 
Persons  receiving  Relief  from  the  Parish  shall  wear  Badges.  Vide  8  9  W.  3,  c.  30. 
Supposing  then  a  Person  not  wearing  a  Kulge  is  rehe^,  this  is  an  Abuse,  and  yet 
surely  such  an  Abuse  is  not  infamous.  As  to  the  second  Point  several  Objections 
were  made,  First,  that  there  was  only  three  Trustees  named  in  particular  in  the  In- 
formation, viz.  E.  Dawson,  R.  Dawson,  and  Theobald,  and  ail  the  rest  are  men- 
tioned generally,  et  alii  Fiductarii,  which  is  not  sufficient ;  for  in  Infonnations  of 
this  Nature,  not  only  Persons  offending,  but  the  Persons  offended  must  be  mentioned 
particularly.  Bro.  Abr.  Tit.  Indictment,  p.  21 ;  Show.  389,  390 ;  Carth.  226 ;  2 
Leon.  39  ;  2  Lev.  208.  By  the  same  Reason  that  tiiree  only  may  have  an  Infoimation, 
all  the  rest  may  have  separate  Informations,  and  so  create  Multiplicity  of  Suits,  and 
Defendants  be  punished  ad  infinitum  pro  uno  delicto.  2dly,  It  is  said  they  acted  aa 
Trustees,  c&c,  but  jujt  shewn  quo  jure,  as  they  oug^t  to  have  done.  Allen,  78.  For 
if  they  usurped  their  Authority,  or  were  not  L^fit'  mode  constituti,  they  are  not  Trustees. 
3dly,  The  Stat.  9  G.  c.  7,  which  enables  the  Churchwardens  and  Overseers  of  the  Poor 
with  Consent  of  Parishioners  in  Vestry  to  erect  Workhouses,  gives  them  no  Power 
to  appoint  Trustees,  and  of  themselves,  they  cannot  delegate  such  Authority.  Lane, 
21.  It  is  only  alledged  generally,  that  a  Workhouse  was  erected,  but  does  not  shew 
how,  whether  by  Consent  of  Parishioners  or  major  Part  of  them  :  It  does  not  appear 
that  a  Vestry  was  convened,  nor  that  it  was  erected  for  Support  and  Maintenance 
of  the  Poor.  But  the  last  aiud  principal  Objection  was,  that  it  is  not  averred  that  the 
Persons  mentioned  in  the  Information,  are  the  Persons  described  in  the  Notice : 
For  the  Notice  upon  which  the  Information  is  grounded,  is  relative  to  the  Notice  fixed 
up  by  the  Trustees.  For  the  Words  are,  notwith8taiuI-{29ti-ui£  such  Notice  fixed 
up  by  (he  l^tutees  aforesaid,  which  Words  axe  relative,  vis.  to  the  Trustees  appointed 
by  Order  of  Vestry,  and  the  Trustees  in  the  Information  are  called  Trustees  appointed 
by  Consent  of  the  Parisluonera :  How  then  do  these  Trustees  appear  to  be  the  same  1 
It  ought  to  have  been  ^.verred  that  they  are  the  same,  for  the  Court  cannot  intend  them 
the  same,  be  the  Inference  ever  so  natural ;  this  was  argued  by  Mr  Hayward  as  a  fatal 
Objection.  But  notwithstanding  these  Objections  the  Court  unanimously  gave  Judg- 
ment for  the  Prosecutors. 

Yorke,  C.  J.  said,  There  are  two  Objections  made  to  the  Information,  that  the 
Matter  is  not  in  itself  libellous,  the  other  is  to  the  Manner  and  Form  as  laid  in  the  In- 
formation* As  to  the  first,  that  depends  upon  the  Paper  itself,  and  that  appears  to 
contain  scandalous  Matter  and  to  be  libellous ;  and  this  may  be  considered  two  Ways, 
either  as  to  Persons  acting  in  a  publick  or  a  private  Capacity.  Where  Persons  act 
as  publick  Magistrates,  every  Charge  of  Abuse  in  the  Execution  of  that  Office  is  Ubdknu. 
It  18  an  Offence  of  a  publick  Nature,  and  does  not  only  tend  to  a  Breach  of  the  Peace 
as  reflecting  upon  their  Persons  in  particular,  but  is  also  a  Reflection  upon  the  Govern- 
ment, which  establishes  and  supports  that  Authority ;  but  this  is  not  the  present 
Case.  This  does  not  appear  to  tie  a  Workhouse  erected  by  the  pubUck,  and  therefore 
must  be  taken  to  be  a  private  Workhouse  erected  by  Charity,  aiul  the  particular  Govern- 
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ment  thereof  vested  in  Truflteee,  but  it  being  a  Trust  of  a  private  Nature  does  not  alter 
the  Offence ;  for  any  Charge  of  an  infamous  Nature  against  Persons  acting  in  a  private 
Trust  is  libellous,  and  tends  to  a  Breach  of  the  Peace  likewise,  and  therraore  Prosecu- 
tions of  this  Nature  have  always  been  encouraged  to  prevent  that  vindictive  Method, 
which  otherwise  the  Party  injured  might  pursue  in  order  to  gain  himself  a  Satisfac- 
tion. It  is  said  indeed,  that  here  is  no  particular  Charge,  but  only  that  Abuses  have 
been  suffered  and  permitted  :  But  this  is  in  itself  a  Charge,  and  is  aspersing  the  Trustees 
as  the  Cause  and  Instruments  of  such  Abuses.  It  has  also  been  argued,  that  the  De- 
fendants are  GhurchTsrdens  and  Parishioners,  and  therefore  have  a  Right  to  enquire 
into  the  Abuses  of  the  Parish,  dtc.  No  Doubt  of  it,  and  if  the  Case  had  been  so,  it  might 
have  required  further  Consideration,  and  would  have  been  proper  Evidence  at  the  Trial: 
But  nothing  of  this  appears  in  the  present  Question,  and  we  cannot  intend  them  to  be 
so.  As  to  the  second  Point,  it  has  been  objected,  that  all  the  Trustees  are  not  par- 
ticularly mentioned.  Here  are  three,  viz.  E.  Dawson,  R.  Dawson,  and  Ja.  Theooaldt 
and  if  the  Words  followine  {Et  alii  FidMiarii)  had  been  omitted,  yet  the  Information 
bad  been  ^ood.  This  indeed  might  have  been  an  Objection  in  an  Action  upon  the 
Coae,  but  m  Indictments  and  Informations  which  are  at  the  Suit  of  the  Crown,  a 
Peison  cannot  be  punished  twice ;  for  a  former  [296]  Jud^ent  may  be  {beaded  in 
Bar  to  a  Prosecution  of  the  like  Nature.  The  only  Obiecdon  which  seems  to  have 
any  Weight  is  the  last,  but  that  has  been  fully  uuwered  b^  Mr  Fazaktrleyy  for  the 
Fdvcioir  prcedid',  is  not  relative  to  the  Trusteee  described  in  the  Notice,  but  to  the 
Trustees  beforfr-mentioned  in  the  Information,  and  there  is  that  in  the  Infonnation 
which  amounts  to  a  positive  Averment ;  for  the  Words  are  de  et  concement'  the  said 
Trustees,  and  though  they  are  not  exactly  described  in  the  Information  in  the  same 
Manner  as  in  the  Libel,  yet  there  is  no  seeming  Inconsistency  :  For  Trmtees  appointed 
by  Vestry,  must  be  Trustees  appointed  by  Consent  of  Parishioners  in  Vestry,  and  so 
no  Repugnancy  or  Contradiction  in  the  Description.  There  was  a  Case  cited  by  the 
Court,  the  Case  of  the  King  and  Home,  Trin.  11  W.  3,  which  was  an  Information 
for  puUishing  a  Libel,  callea  the  Ladies  Invention  ;  this  the  Jury  found  to  be  a  Libel, 
but  against  what  Persons,  was  unknown,  and  the  Court  held  that  the  Information 
was  not  good. 

223.— The  King  p.  Inhabitants  of  Ripok.  [1733-34.] 
Order  of  Removal. 

The  Sessions  discharged 'an  Order  of  Removal  brought  before  them  by  Appeal, 
and  the  Order  of  Discharge  was  in  these  Words. — It  ia  ordered  that  the  Order  of  Removal 
be  discharged,  without  giving  any  Reason,  or  alledging  it  to  be  upon  hearing  of  the 
Parties. 

Cur' :  It  Eippears  this  Order  came  to  the  Sessions  by  Appeal,  which  gives  them 
an  ondoubted  Jurisdiction ;  and  there  is  no  Necessity  for  setting  out  the  Reason 
of  their  Judgment :  We  never  do  it  in  this  Court,  and  therefore  this  Motion  made  by 
Mi.  Pa/iiBer  ma  denied. 


224.— Darby  i?.  Pool.   Mich.  8  Geo.  2  [1734].  '  1 

Debt  upon  Bail  Bond. 

Action  of  Debt  upon  a  Bail  Bond  taken  in  the  Marshalsea  Court,  the  Defendant 
craved  Oyer  of  Condition  only  and  not  the  Bond,  and  then  pleaded  Stat.  H.  6.  That 
no  Sheriff,  under  Sheriff,  or  under  Ofhcer,  c^c,  should  take  a  Bail  Bond  but  in  the 
Name  of  his  Office,  and  then  goes  on,  dc,  and  says  that  the  Defendant  being  in  Custody, 
the  Plaintiff  took  a  Bond  in  the  name  of  Burleigh.  Plaintiff  replies,  that  at  the  Time 
of  making  the  Bond  he  was  Sub-marshal,  and  then  goes  on  and  sets  forth  by  Way 
of  Inducement,  that  the  Btmd  was  taken  by  ^rleigh  vigore  Statut.  and  secundum  for- 
mam  and  Effeetum^  <£c,  and  then  traverses  that  ihe  Braid  was  taken  by  Darby  modo 
et  formOj  dc,  and  upon  this  Iraue  is  joined,  and  Verdict  for  Plaintiff.  It  was  now 
[296]  moved  in  Arrest  of  Judgment  that  the  Bond  was  taken  by  Darby  in  the  Name 
of  Burleigh,  whereas  by  the  Express  Words  of  the  Statute  it  ought  to  have  been  taken 
by  the  Officer  in  the  Name  of  his  Office. 
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Mr.  FagakeHy  for  Plaintifi :  The  Be|dication  is  good,  the  only  Objection  is  to  wiitt 
is  alledged  by  Way  of  Inducement,  which  is  not  material ;  the  Defendant  pleads  thit 
the  Bond  was  taken  out  by  Da/rby  in  the  Name  of  BwUigh ;  this  the  Flainti^  traveaa 
and  denies  its  being  by  Darby  modo  et  forma  ;  this  avoida  the  Fact  which  is  alledgtd 
in  the  Defendant's  Plea,  and  upon  this  Point  the  Parties  were  at  lasue,  uui  Jui^  found 
it  for  the  Plaintiff.  The  Defendant  in  this  Case  craved  Oyer  of  the  Conditio,  \n 
which  Means  the  Plaintiff  was  deprived  of  the  Benefit  of  setting  out  of  the  Bcaid, 
which  otherwise  he  might  have  entered  at  lai^  upon  the  Record,  and  by  that  Meana 
he  would  have  avoided  the  Defendant's  Plea  of  the  Statute,  because  then  it  would  have 
appeared  the  Bond  was  taken  in  the  Name  of  his  OfiSce,  as  in.Caith.  301,  302 ;  Lutv. 
680. 

Mr.  Denison  cont^ :  The  Stat.  23  H.  6,  cap.  10,  is  set  out  and  made  Part  of  the  Record, 
and  it  appears  by  the  Statute,  that  the  Bond  must  be  t^en  in  the  Name  of  his  Office, 
or  otherwise  it  is  void,  but  as  the  Bond  is  pleaded  in  this  Case,  it  does  not  appear  to 
be  taken  according  to  the  Statute,  and  this  Defect  is  not  aided  by  Verdict ;  for  where 
a  Matter  is  of  Substance  and  essentially  necessary  to  be  set  forth,  the  Omission  is  not 
cured  by  Verdict,  and  to  this  Purpose  he  cited  2  Saund.  177.  Supposing  the  Plaintifi 
should  bring  an  Action  of  ('ovenant,  and  should  not  alledge  sufficient  Breach  to  intitie 
him  to  his  Action,  a  Verdict  will  not  aid  him  in  that  Case,  but  it  shall  be  taken  as  a 
void  Issue.  The  Issue  is  only  here  whether  the  Bond  was  taken  by  one  Man  or  the 
other,  but  it  doth  not  appear  to  be  taken  according  to  the  Statute,  and  the  Court  cannot 
now  intend  it  to  be  so  taken. 

Benny t  pro  Quer' :  There  is  no  Objection  to  the  Bond  itself  with  Respe^  to  its  Fonn : 
the  chief  Objection  is,  that  it  was  not  taken  in  the  Name  of  his  Office,  out  this  is  suffi- 
ciently set  forth  in  the  Replication,  for  there  the  PLaintii!  avers  that  he  was  an  Officer 
and  Sub-marshal  of  the  Court,  uid  that  he  took  the  Bond  secundum  formamet  effedw, 
dc,  and  cited  1  Lev.  254,  LenlhaX  and  Crook,  1  Saund.  156 ;  10  Rep.  100,  Sir  WiWiBm 
Drury's  Case. 

Raymond,  Chief  Justice.  The  Replication  in  tliis  Case  is  cured  by  the  Verdict. 
The  Defendant  pleads  the  Statute,  and  that  the  Bond  was  taken  by  a  Third  Peiton 
in  the  Officer's  Name.  This  he  traverse  by  setting  forth  he  was  Sub-marshal  and 
took  the  Bond  vigors  Stat,  and  secundum  formam  et  effectumf  <Sx.t  absque  hoe,  that  he 
took  it  modo  et  forma.  Though  the  Inducemmt  to  the  traverse  is  diort,  yet  it  being 
after  Verdict  is  aided  by  [297]  t^be  Words  secundum  formam,  <£c.,  Statut\  which  moEt 
imply  he  took  the  Bond  in  the  Name  of  his  Office.  "Hie  Defradant  should  have  ennd 
Oyer  of  the  Bond  and  then  it  would  have  appeared  upon  Record,  how  taken. 

Probyn,  Justice.  The  Plaintiff  in  Replication  hath  follow^  Defendant's  Plea,  and 
traversed  the  Fact  insisted  upon  by  the  Plea,  and  that  is  foxmd  for  the  Plaintiff.  There 
is  nothing  set  forth  in  the  Inducement  that  destroys  the  Replication,  and  though  it  is  not 
alledged  so  fully  as  might  have  been,  yet  is  now  cured  by  the  Verdict ;  and  the  seeundtn 
formam,  dc,  implies  that  it  was  taken  in  the  Name  of  his  Office  as  the  Statute  requires. 

Lee,  Justice.  The  Statute  is  here  pleaded,  and  it  must  appear  upon  Record  that  the 
Bond  was  taken  in  the  Name  of  his  Office,  and  this  is  usually  set  out  in  the  Declaration- 
Had  the  Inducement  been  out  of  the  Case  the  Replication  had  been  good,  but  the  In- 
ducement is  now  become  a  necessary  Part  of  the  Phdntif!'s  Replication,  and  the  Court 
must  take  Notice  of  it.  By  this  it  appears  by  Plaintiff's  Confession,  that  the  Bondvu 
taken  by  him  as  an  Officer,  and  a  Verdict  cannot  be  found  contrary  to  a  Man's  C«i- 
feasion ;  but  the  Plaintiff  goes  further  and  says,  that  the  Bond  was  taken  by  him 
secundum  formam,  and  traverses  its  being  taken  modo  et  forma  as  alledged  by  the  De- 
fendant ;  how  far  the  modo  et  forma  goes,  and  whether  the  secundum  formam,  dr.,  will 
give  a  Cause  of  Action  is  the  Question.  Supposing  in  this  Case  the  Defendant  had 
demurred  this  had  been  a  ^d  Objection.  But  the  Court  gave  Judgment  for  the 
Plaintif! ;  Lee  dubUante. 


225.— Mandy  v.  Mandy.  [1734.] 
Fee  in  Reversion. 

The  Case  in  Effect  was  no  more  than  this.  Venlervs  Mandy  being  seised  in  Fee 
of  the  Reversion  of  several  Messuages  ex[)ectant  upon  two  several  Terms  for  Years, 
out  of  which  was  reserved  a  Uround  Rent  of  £2ii  per  Annum,  and  having  several  iSons 
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and  Daughters,  deviBed  to  them  and  their  Heirs  severally,  the  several  Rents  of  6,  7, 
and  9  Pounds  per  Annum,  issuing  out  of  the  Uround  Rents.  He  likewise  devised  to 
his  eldest  Son  £5  per  Annum,  and  taking  Notice  in  this  Will  of  the  Undutifulness  of 
his  first  Son,  declared  it  his  Intentions,  that  he  should  take  no  more  of  his  Estate  than 
vhat  was  expressly  devised  to  him ;  and  whether  the  Reversion  in  Fee  expectant 
upon  the  Lease  for  Years  passed  by  this  Devise  to  his  several  Children  was  the  Question. 

Serjeant  Baines.  If  the  Testator  in  this  Case  had  devised  the  Rents  and  Profits 
of  his  Estate,  that  undoubtedly  had  been  an  equivalfflit  to  the  Devise  of  the  Lands 
themselTeB  and  the  Reversion  would  have  passed.  But  here  the  Kent  only  is  devised, 
»nd  [298]  therefore  nothing  shall  pass  but  the  Rent  itself,  for  Rent  is  not  a  sufiScient 
Word  by  the  Statute  of  Wills  to  pass  Lands  by,  and  he  cited  Moore,  460,  Berick  and  Kery ; 
but  note  this  Case  is  reported  aliter  in  the  same  book,  fo.  771,  and  with  this  last  Report 
agrees  Crook  Jam^s,  104.  But  in  the  present  Case  the  Testator  hath  not  devised  to 
his  Children  all  his  Rent,  nor  hath  he  given  in  express  Terms  the  Groimd  Rent  itself 
which  mi^ht  have  been  an  Indication  of  his  Intent,  but  he  hath  only  given  an  annual 
jnyment  issuing  out  of  his  Ground  Rents,  nor  is  the  Rent  in  question  reserved  upon  one 
single  Demise,  but  issuing  out  of  several  Leases  which  have  difFeront  Determinations. 
Besides  here  is  no  particular  Rent  devised,  nor  what  House  each  Devisee  shall  have ; 
so  that  should  the  Beveision  be  construed  to  pass  by  this  Devise,  it  will  make  great 
Confusion  how  to  apportion.  He  likewise  cited  Cro.  Eliz.  637,  651  ;  Moor,  549;  1 
Leon.  Sib.  He  aJeo  Baid  tbsn  was  a  difierence  between  &  Rack  Rent  and  a  Ground 
Rent ;  a  Back  Bent  always  includes  the  whole  Profits,  but  a  Ground  Kent  seldom 
mcludes  a  tenth  Part. 

Serjeant  Eyre  cont'.  The  Reversion  in  Fee  expectant  upon  the  several  Leases  will 
pass  by  the  Devise  for  two  Reasons  ;  First,  because  it  plainly  appears  to  be  the  Intent 
of  the  Devisor,  that  the  Inheritance  should  pass,  and  2dly,  because  the  Words  themselves 
are  sulBcient  and  amount  to  a  Disposition  of  the  Reversion.  The  Intention  of  the  Testator 
appeara  from  the  words  of  the  Will.  Item,  Concerning  the  Disposal  of  tdl  my  worldly 
Estate,  my  Will  ia,  dc  Tbsee  Words  of  themselves  are  sufticient  to  create  a  Fee.  2  Vern. 
715.  He  likewise  gives  an  express  Estate  to  his  eldest  Son,  and  there  are  negative 
Woida  to  shew  his  Intentions,  that  he  should  take  no  more  than  what  was  particularly 
devised  to  him.  The  Limitation  to  his  Children  is  to  them  and  their  Heirs  for  ever, 
which  is  inconsistent  with  a  determinable  Estate,  and  therefore  it  must  be  his  Inten- 
tion, that  the  Reversion  expectant  upon  the  Leases  should  pass  likewise.  Secondly, 
He  argued  that  the  Words  in  themselves  are  sufficient  in  a  Will  to  convey  the  Inheritance. 
By  the  Conveyance  of  a  Rent  at  Common  Law  nothing  passes  but  the  Rent.butin  Wills 
it  is  different,  for  the  Statute  of  Wills  does  not  tye  a  Man  up  to  any  set  Form  of  Words, 
as  Conveyances  at  common  Law  do,  and  therefore  if  a  Man  by  Will  conveys  all  his  Estate 
the  Reversion  in  Fee  passes.  So  if  a  Man  devises  away  all  his  Livelihood,  all  his  Inheri- 
tuice,  dtc,  this  is  sufficient  to  convey  over  the  Fee.  Oicen,  ^0  ;  2  Lev.  41 ;  3  Leon. 
165;  Stiles,  178.  And  the  Case  in  Moor,  771,  is  a  strong  Caae,  that  by  a  Devise 
of  Rent  the  Reversion  passes.  This  Caae  is  mentioned  in  Duke  on  Char'  Uses,  72, 
and  in  Cra  Jac  104,  and  the  Circumstances  of  both  Cases  are  alike :  in  both  Cases 
a  Rent  is  devised  issuing  out  of  a  Term  for  Years.  There  the  Words  of  the  Will  are. 
As  to  the  Disposition  of  all  mv  [299]  Lands  and  Tenonents ;  here  the  Words  are,  As  to 
the  Dffiposal  of  all  my  worldly  Estate;  there  an  Estate  for  Life  was  given,  and  here 
it  is  to  his  Children  and  their  Heira  for  ever.  It  is  held  in  1  Vent.  322,  that  by  a  Devise 
of  all  his  Rents,  a  Reversion  expectant  upon  a  Lease  will  pass,  and  so  concluded,  that 
first  it  appeared  to  be  the  Intent  of  the  Parties  the  Reversion  should  pass,  and  2dly, 
by  a  favourable  Construction  that  is  made  of  the  Words  of  a  Will,  the  Words  are  of 
themselves  sufficient  to  carry  the  Reversion. 

Baymondf  C.  J.  It  appears  to  be  the  Intention  of  the  Testator  to  dispose  of  his 
whole  Estate,  the  Limitation  is  to  the  Children  and  their  Heirs,  which  could  not  be 
if  no  more  was  to  pass  tluui  the  bare  Bent,  for  that  is  determinable  upon  L^ses.  The 
Revenion  in  this  Case  cumot  ^  to  his  elder  Son,  for  he  expressly  exdudea  him  from 
takmff  say  more  than  the  particular  Estate  devised  to  him.  In  Deeds  it  is  necessary 
to  make  Choice  of  apt  Words  of  Conveyance,  but  Wills  are  i^ways  taken  favourable, 
and  the  Tnt«nt  of  the  Testator  is  to  be  considered.    PrtJtyn  and  Le^  of  the  snmo  Opinion. 


CASES  IN  EQUITY  during  the  Time  of  the 
Late  LOKD  CHANCELLOR  TALBOT. 
[1733-1738.]  Third  Edition  by  JOHN 
GRIFFITH  WILLIAMS,  Barrister-at- 
Law.  1793. 


[1]  De  Term.  S.  Michaglis,  7  Geo.  II.  [1733],  in  Curia  Oancellarle. 
Case  1.— Tyte  versus  WlLLls. 

b  Dec.  [nss]. 

A.  devises  lands  to  J.  his  wife  tor  life,  then  to  his  son  H.  for  life,  then  to  his  aon  G.  and 
his  heirs  for  ever ;  if  he  die,  without  heirs,  then  to  his  two  daughters  K.  and  li  This 
is  an  estate-tail  in  G. 

George  Tyte  devised  his  lands,  c^c,  to  his  wife  Jane  for  life,  remainder  to  his  aon 
Henry  for  life,  remainder  to  his  son  George  and  his  heirs  for  evex ;  and  if  he  died  witiiout 
heirs,  then  to  his  two  daughters  Katherine  and  Jane. 

The  question  was.  Whether  George  took  a  fee  umple,  or  only  estate-tail  1  And 
the  case  of  Webb  and  Uerrintft  Cro.  Jac  416,  was  cited,  to  prove  that  where  a  devise 
is  to  one  and  lus  haxe,  and  it  he  die  without  h^rs,  remainder  over  to  another,  who  is 
or  may  be  the  devisee's  heir  at  law,  such  limitation  shall  be  good ;  and  the  first  limita- 
tion construed  an  intail,  and  not  a  fee,  in  order  to  let  in  the  remainder-man :  but  where 
the  second  limitation  is  to  a  stranger,  it  is  merely  void,  and  the  first  limitation  is  a  fee- 
simple. 

[2]  Lord  Chancellor.  In  this  case  George  took  only  an  estate-tail.  The  difference 
which  has  been  taken  is  right ;  and  the  reason  of  it  is,  that  in  the  latter  case  there 
is  no  intent  appearii^  to  make  the  words  carry  any  other  sense  than  what  they  import 
at  law ;  but  in  the  former,  it  is  impossible  that  the  devisee  should  die  without  an  heir 
while  the  remainder-man  or  his  issue  continue :  and  therefore  tiie  generahty  of  the 
word  heirs  shall  be  lestrained  to  heirs  of  the  body ;  since  the  testator  could  not  but 
know,  that  the  devisee  could  not  die  witoout  an  heir  wlule  the  remainder-man,  or  any 
of  hk  issue,  continued.   3  Mod.  123.(1) 

(1)  1  RolL  Bev.  398,  399,  436 ;  3  BulsL  192,  193,  S.  P.  adjudged,  and  a  diversity 
taken  by  the  whole  court  when  a  remainder  is  limited  to  a  collateral  heir,  and  when  to 
a  mere  stranger.  AUen  v.  Spendlove,  2  Eg.  Cos.  Abr.  305  ;  Pecker  v.  Thatcher,  3  Lev. 
70  ;  Nottingham  v.  Jennings,  1  P.  Will.  23  ;  Attorney  General  v.  GUI,  2  P.  WiU.  3(i9. 
Tilburgh  v.  Sarbutf  1  Ves,  89,  where  in  a  devise  to  one  and  his  heirs,  and  if  he  died 
without  heirs,  remainder  to  liis  half  brother,  and  devise  was  lietd  a  fee,  and  the  remainder 
void,  this  being  a  devise  over  to  a  stranger,  as  the  law  considers  him,  and  who  could 
not  in  any  wise  inherit  as  heir  to  his  brother  (the  first  devisee).  3  Atk.  617.  S.  C.  S.  P. 
and  admitted  in  Goodwri^  v.  Dunham,  Doug.  264 ;  Morgan  v.  Griffiths,  Covtp.  234  ; 
Hanson  v.  Fyldis,  Cowp.  Rep.  834. 
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Gaae  2.— The  Oounteaa  of  Ferrers  versus  Earl  Fkrrebs.  [1733.] 

Interest  for  the  lenta  and  profits  of  an.  estate,  is  never  decreed  :  in  what  cases  of  an 
annuity  or  rent-cjiarge,  interest  may  be  decreed  or  not ;  and  for  what  reason  1(1) 

One  of  the  points  in  this  case  was  to  this  efEect : 

The  countess  dowager  of  Ferrers  was,  by  settlement  and  will  of  her  late  husband 
earl  Robert,  intitled  to  a  jointure  ratate  of  £1000  per  ann.  but  was  kept  out  of  possession 
by  earl  Washmgton,  the  son  of  earl  Robert  by  a  former  venter,  and  she  now  insisted 

rn  the  arrears  and  interest  from,  the  time  of  her  husband's  death ;  comparing  it  to 
case  of  arrears  of  an  annuity,  or  a  rentroharge,  which  are  decreed  to  be  paid  with 
interest. 

Lord  Chancellor.  The  arrears  of  an  annuity  or  rent-charge  are  never  decreed  to 
be  paid  with  interest,  but  where  the  sum  is  certain  and  iixed  ;  and  also  where  thera 
is  either  a  clause  of  entry,  or  nomine  pcenm,  or  some  penalty  upon  the  grantor  which 
he  must  undergo,  if  the  grantee  sued  at  law,  and  which  would  oblige  him  to  come  into 
this  court  for  relief ;  which  the  court  wilt  not  grant  but  upon  equal  terms ;  and  those  can 
be  no  other  but  decreeing  the  grantor  [3]  to  pay  the  arrears,  with  interest  for  the  time, 
during  yrhkih  the  payment  was  with  held ;  but  interest  for  the  rents  and  promts  of  an 
estate  was  never  decreed  yet,  the  sum  being  imtirely  uncertain.  And  though  it  may 
be  said,  that  the  lady  is  intitled  to  an  estate  of  £ 1 000  per  ann.  yet  that  is  not  suffiaently 
oertun ;  being  only  the  perception  of  the  profits  of  an  estate,  which  are  not  to  be  pud 
at  any  one  certain  time,  but  only  as  the  tenuits  of  the  land  bring  them  in ;  some  at 
one  time,  some  at  another. 

(1)  The  question,  "Whether  the  arrears  of  an  annuity  or  rent-charge  are  to  be 
paid  with  interest,"  is  in  some  degree  discretionary  in  the  court  upon  consideration  of 
circumstances,  and  circumstances  of  weight  are,  when  creditors  cannot  be  paid  their 
debts,  if  arrears  are  paid  with  interest,  or  when  the  payment  of  interest  imposes  an 
hardship  upon  an  heir  at  law.  Morris  v.  Dillingham,  2  Ves.  176.  So  the  rule  of  the 
court  for  allowing  interest  for  arrears  of  a  jointure  is  not  general,  but  the  court  will 
opect  a  special  ease  to  be  made  for  tiiat,  as  the  being  obliged  to  borrow  money,  and 
to  pay  interest  for  it,  in  which,  as  well  as  in  the  case  of  an  annuity  given  by  way  of 
maintenance,  the  court  will  allow  interest  from  a  reasonable  time,  aim  that,  whether 
the  annuity  is  charged  upon  a  real  estate,  without  any  power  <^  entry  (if  in  anear), 
or  is  secured  upon  a  penalty  to  inforce  the  payment  out  of  a  personafestate.  LUton 
V.  LUlon,  1  P.  WUl.  542.  Batten  v.  EarnUy,  2  P.  Will.  163.  Robinson  v.  Gumming, 
2  Atk,  411.  Newman  v.  Cvli/ag,  3  Atk.  579 ;  2  Ves.  662.  Anona  StapUton  v.  Conway^ 
1  Ves.  428.  The  Drapers  Company  y.Ikmes^^X^.  21% 


Case  3.— MiCKLETHWArrE  tJ.  Calverlt  and  Bakkb. 
UDecemb.  1733. 

Where  the  testator  had  pleaded  to  a  bill,  and  died  before  the  plea  was  argued,  the 
eneutor  may  plead  de  novo :  for  the  first  cannot  bb  argued  now. 

The  plaintiff  filed  bis  bill  in  this  cause,  to  which  the  defendant  Baker  pleaded  ;  and 
bdore  the  plea  came  on  to  be  argued,  the  defendant  died  ;  the  plaintii!  revived,  and 
now  the  same  plea  came  to  be  u^ued  :  But  the  Lord  ChanceUor  was  of  opinion,  that 
it  could  not  be  ugued ;  but  that  ute  defendant's  representative  must  plead  de  novo. 

N.B.  The  reason  seems  to  be,  because  the  representative  may  have  a  plea  to  defend 
him  without  denying  the  merits ;  for  if  an  executor  or  administrator  can  truly  plead 
plene  administravit  upon  a  scire  facias  at  law  (which  must  always  issue  in  such  case) 
the  execution  can  only  be  de  bonis  testatoris  qtiando  aeciderint. — But  the  ansutr  of  the 
testator,  in  a  court  of  equity,  will  bind  the  executor  who  has  assets. 
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Case  4.— Lord  Glenobchy  versus  BosviLLE.  [1733.] 
[S.  C.  2  Wh.  &  T.  L.  C.  (7th  ed.)  763.] 


A.  devises  lands  to  his  sister  B.  and  C.  and  their  heirs  and  assigns,  upon  trust,  that 
until  his  grand-daughter  D.  should  marry  or  die,  to  receive  the  profits,  and  thereout 
to  pay  hor  £100  a  year  for  her  maintenance  :  the  rwidue  to  pay  debts  and  legacies. 

After  payment  thereof,  in  trust  for  the  said  B.  and  upon  furtlier  trust,  that  if  she 
lived  to  marry  a  protestant  of  the  church  of  England,  and  at  the  time  of  such 
marriage  be  of  the  age  of  twenty-one  or  upwards,  or  if  under  that  age,  such  mar- 
riage be  with  the  consent  of  the  said  B.  then  to  convey,  with  all  convenient  speed, 
after  such  marriage,  to  the  use  of  the  said  D.  for  life,  sans  ivasle  voluntary  waste  in 
houses  excepted  ;  remainder  to  her  husband  for  life  ;  remainder  to  the  issue  of  her 
body,  with  remainders  over ;  and  upon  further  trust,  that  if  the  said  D.  die  un- 
married, then  to  the  use  of  B.  for  life ;  remainder  to  the  son  of  hin  other  grand- 
daughter E.  in  tail ;  remainder  to  the  defendant  C.  remainder  to  his  first  ana  other 
sons ;  remainder  to  A.'s  right  heirs  ;  and  upon  further  tnist,  that  if  D.  marry  not 
accoiding  to  the  will,  then  upon  such  marriage  to  convey  to  trustees,  as  to  one  moiety 
to  the  use  of  D.  for  life,  then  to  trustees  to  preserve  contingent  remainders :  remunder 
to  her  first  and  every  other  son,  being  a  protestant,  with  remainders  over ;  and  as  to 
the  other  moiety,  to  the  son  of  his  daughter  E.  in  like  manner.  A.  dies,  D.  attains  her 
full  age ;  and  upon  a  treaty  of  marriage  with  F.  applies  to  B.  and  C.  for  a  conveyance 
to  herself  for  life  ;  remainder  to  her  intended  husband  for  life ;  remainder  to  the 
issue  of  her  body ;  B.  executes  such  conveyance,  but  C.  refuses  ;  D.  suffers  a  recovery 
of  the  whole  to  the  use  of  herself  in  fee,  and  then  marries  F.  who  made  a  connidor- 
able  settlement  upon  her ;  she  covenants  to  settle  her  estate  upon  husband  and 
wife ;  remainder  to  the  first,  dc.,  sons  in  tail :  remainder  to  survivor  of  husoand 
and  wife  in  fee.  They  brmg  a  bill  to  compel  G.  to  convey,  ^c,  decreed  (not  an 
estate  tail  to  7'.)  but  an  estate  for  life  sans  ivast^,  uf  supra,  as  being  the  intent  of  A. 
upon  the  will  with  remainders  over  in  strict  settlement. 

Sir  Thomas  PershaU  devises  all  his  real  estate  to  his  sister  Anne  Pershali  and  Robert 
BosvilU,  and  their  heirs  and  assigns,  upon  trust,  that  till  his  grand-daughter  Arabdla 

PershcM  maxty  or  die,  to  receive  the  rente  and  profits  thereof,  and  out  of  it  to  pay 
her  £100  a  year  for  her  maintenaooe ;  and  as  to  the  residue,  to  pay  his  debts  and  legacies ; 
and  after  the  payment  thereof,  then  in  trust  for  his  said  giand-daughter ;  and  upon 
further  trust,  that  if  she  lived  to  marry  a  protestant  of  the  church  of  Englaml,  and 
at  the  time  of  such  marriage  be  of  the  age  oi  twenty-one,  or  upwards ;  or  if  under  the 
age  of  twenty-one,  and  such  marriage  be  with  the  consent  of  her  aunt,  the  said  Anne 
Pershali ;  then  to  convey  the  said  estate  with  all  convenient  speed  after  such  marriage, 
to  the  use  of  the  said  Arabella  for  life  without  impeachment  of  vxiste,  voluntary  waste 
in  houses  excepted  ;  remainder,  after  her  death,  to  her  husband  for  life  ;  remainder  to 
the  issue  of  her  body,  with  several  remainders  over ;  and  upon  further  trust,  that  if 
the  said  Arabella  Pershali  die  unmarried,  then  to  the  use  of  the  said  Anne  Pershali 
for  life ;  remunder  to  the  son  of  his  other  grand-daughter  Francis  Ireland  in  tail ; 
remainder  to  Mr.  BosviUe,  the  defendant,  for  life ;  remainder  to  his  first  and  other 
sons ;  remainder  to  the  testator's  right  heirs ;  and  upon  further  trust,  that  if  iiis  grand- 
daughter marry  not  according  to  the  directions  of  his  will,  then,  upon  such  muriage. 
to  convey  the  said  estate  to  trustees ;  as  to  one  moiety  thereof,  to  the  use  of  the  said 
Arabella  for  life  ;  remainder  to  trustees  to  preserve  continf^nt  remainders ;  remainder 
to  her  iirst  and  every  other  son,  being  a  protestant,  witli  several  remainders  over ;  and 
as  to  the  other  moiety,  to  his  daughter  Ireland's  son,  in  like  manner. 

[5]  Sir  Thomas  Pershali  died  in  the  year  1 722,  and  Mrs.  Arabella  Pershali  in  1 723, 
attained  her  full  age  ;  and  upon  a  treaty  of  marriage  in  1 729,  she  appUes  to  the  trustees 
for  a  conveyance  of  the  estate  to  herself  for  life  j  remainder  to  her  intended  husband 
for  life,  remainder  to  the  issue  of  her  body  ;  and  such  conveyance  was  executed  by  one 
of  the  trustees  :  but  Mr.  BosviUe,  the  other  trustee,  who  was  also  a  remainder-man, 
refused  to  convey.  However,  she  having  by  this  conveyance  a  legal  estate  tail  in  one 
moiety,  and  an  equitable  estate  tail  in  the  other  moiety,  suffered  a  recovery  to  the  use 
of  herself  in  fee,  and  in  1 730,  married  the  plaintiff,  the  Lord  GUnarehy^  wlio  made  a 
considerable  settlement  upon  her ;  and  us  to  her  own  estate,  she  covenanted  to  settle 
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it  upon  the  Lord  Glenorchy  and  herseK  for  life  ;  remainder  to  the  first  and  every  other 
son  of  the  marriage  in  tail  male ;  and  upon  failure  of  such  issue,  to  the  survivor  of  the 
said  husband  and  wife  in  fee. 

The  bill  was  to  have  a  conveyance  of  the  moiety  of  the  said  trust  estate  from  M  r.  Bos- 
vUU,  to  such  uses  as  are  limited  by  her  in  the  said  covenant ;  A  nd  the  principal  question 
was,  whether  under  the  said  will  the  Lady  GleTiorchy  was  tenant  for  life  or  in  tail  f 
Upon  which  two  other  questions  arose,  viz.  first,  whether  the  words  in  the  will,  in  an 
immediate  devise  of  a  legal  estate,  would  have  carried  an  estate  tail  1  secondly,  if  so, 
whether  the  coart  will  make  any  difference  between  a  legal  title,  and  a  trust  estate 
executory ) 

Lord  Chaneellor.  I  should  upon  the  first  question  make  no  difficulty  of  determining 
it  an  estate  tail,  had  this  been  an  immediate  devise ;  but  when  you  apply  to  this  court 
for  the  carrying  a  trust  estate  into  execution,  the  doubt  is.  whether  we  shall  not  vary 
from  the  rules  of  law  to  follow  the  testator's  intent  1  which  will  also  bring  on  another 
question  what  is  the  testator's  intent  in  the  present  case  I 

Upon  the  second  question  it  was  argued  for  the  f  B]  plaintiff's,  that  the  Lady  Glffnorchy 
was,  under  this  will,  intitled  to  an  estate  tail  in  equity :  for,  this  court  puts  the  sajne 
construction  upon  limitations  of  trusts  m  equity,  as  the  law  does  upon  legal  estates, 
and  that  to  prevent  confusion.  This  doctrine  is  laid  down  with  the  strongest  reasons 
by  the  Farl  of  NoUmgkam  in  the  Duke  of  Norfolk's  lasc  (f^eW-t  Can.  in  Chanc  1) ; 
and  the  authority  of  Baile  versus  Coleman,  2  Vem.  670  (1  P.  Will.  140, 8.  C),  where  a 
tirust  to  one  for  life,  remainder  to  the  heirs  male  of  his  body  is  held  an  estate  tail,  has  never 
yet  been  questioned.  So  it  is  held  in  Legai  and  SevxU  $  case,  2  Vem.  661  (but  mam 
fully  (1  jp.  Wiil.  87,  S.  C.)  reported  in  Air.  Eq.  Ca.  394),  where  money  was  given  to  be 
laid  out  in  land  to  one  for  life,  and  aiter  his  decease,  to  his  heirs  male,  and  the  heirs 
male  of  the  body  of  every  such  heir  male,  severally  and  succesnvely  one  after  another  ; 
and  a  case  being  made  for  the  opinion  of  the  judges,  as  of  a  legal  estate,  they  certified 
it  to  be  an  estate  tail  (1).  So  in  the  case  of  Bagsha/w  v.  Dovmes,  or  Ba^shaw  v.  Spencer, 
nt  the  Rolls,  Hill.  6  G.  2,  an  executory  trust  was  directed  to  the  judges  for  their  opinion 
OS  a  legal  estate.  Upon  the  same  reason  do  cestui  que  trusts  (2)  levy  fines  and  sufier 
recoveries,  which  are  held  good  in  this  court.  Indeed,  in  marriage  articles,  if  they 
covenant  to  settle  to  the  husband  for  life,  remainder  to  the  heirs  of  their  two  bodies, 
this  court  will  decree  a  conveyance  in  strict  settlement,  if  any  of  the  parties  apply  here ; 
because  the  children  are  locked  upon  as  purchasers :  but  in  a  wul  it  is  otherwise ; 
thev  take  tliToiigh  the  bounty  of  the  testator,  and  in  such  words  as  he  gives  it.  (Trevor 
V.  Trevor,  1  P.  Will.  622.   Honor  v.  Honor,  ed.  1 25.    West  v.  Eritey,  2  P.  WUl.  349.) 

It  was  farther  insisted  for  the  plaintiffs,  that  the  words  iseue  of  her  body,  would 
make  a  difference  from  all  other  cases  ;  for,  in  the  statute  de  donis,  which  created 
intails,  it  is  said  to  be  a  proper  word  for  that  purpose,  and  is  used  no  less  than  ten  times 
in  that  statute ;  for  this  the  authority  of  King  and  Melli^g,{3)  1  Vent.  214,  225, 
and  the  reawn  there  given,  cannot  be  contested  ;  which  is  also  an  au-[7]'t^lio^i^y  the 
principal  ease  :  for,  there  it  is  held,  that  to  one  for  life,  with  a  power  to  make  a  jointure, 
IB  much  stronger  to  shew  the  intent  of  the  testator,  than  the  words  without  impeach- 
ment of  vKutc.  To  A.  for  life,  remainder  to  the  issue  of  her  body,  and  for  want  of  such 
ivue,  remainder  over,  was  held  an  estate  tail  in  the  court  of  exchequer,  in  the  case  of 
WtUums  versus  Thompson,  about  three  or  four  years  ago.  Anders.  86.  To  one  for 
Kfe.  remainder  to  the  children  of  his  body,  is  an  intail  So  in  Wyld's  case,  6  Co.  16, 
and  Sweetapple  versus  Biadon,  2  Vem.  536.  (4) 

It  was  urther  ai^ed,  that  if  the  remainder  in  this  case  to  the  issue  be  construed 
to  be  words  of  purchase  they  must  be  attended  with  the  greatest  absurdity  :  for,  in 
what  manner  can  the  issue  take  "i  All  the  sons,  daughters,  and  grand-children  are 
issue  :  and  if  they  take  as  purchasers,  they  must  be  jointenants,  or  tenants  in  common, 
and  that  for  life  only,  2  Vem.  545  {Cook  v.  Cook).  Which  construction  can  never  he 
aereeable  to  the  testator's  intent ;  and  whatever  estate  was  given  in  the  first  part 
oi  the  will,  yet  the  words,  and  for  vxtnt  of  such  issue,  then,  Sec.,  will  give  the  plaintiff 
an  estate  tail,  according  to  the  cases  of  Langley  versus  BoMaynXS)  and  Shww  and  Weigh, 
E^.  Cos.  Abr.  184,  PI.  28, 29.  It  was  also  farther  urged,  that  h-om  the  face  of  the  whole 
will,  and  c<xnparing  this  clause  with  the  other,  it  appears,  that  the  testator  intended 
the  plaintiff,  the  La<fy  Olenorehy,  shoukl  take  an  estate  tul ;  and  that  the  several 
clauses  in  a  will  are  to  be  taken  together,  and  make  but  one  conveyance ;  and  that  it 
was  a  proper  argummt  to  prove  the  intention  of  the  party  from  tiie  different  penning 
of  the  several  clauses.  The  person  who  drew  the  will  knew  how  to  convey,  either  by 
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woide  of  limitation  or  purchase,  where  there  was  occasion  for  it ;  for,  where  he  limits 
the  estate  to  Mrs.  Ireland^  it  is  In  strict  settlement  by  proper  words  of  purchase ;  and 
80,  where  he  limits  It  to  the  Lady  Olenorchy,  in  case  she  had  married  a  painat.  But 
farther  to  shew  he  well  understood  the  doctrine  of  conveyances,  when  he  limits  by 
words  of  [g]  purchase  to  sons  not  in  ease,  he  has  put  in  trustees,  to  preserve  contingent 
remainders  ;  which  he  would  certainly  have  done  in  this  case,  had  he  intended  tke 
liodr  GlenoTcky  an  estate  for  life  only. 

For  the  defendant  it  was  argued,  that  though,  in  the  construction  of  wills  in  this 
court,  uses  and  trusts  are  to  be  governed  by  the  same  rules,  as  legal  estates,  and  that 
there  is  but  little  difierence  between  uses  and  trusts  executed  and  legal  estates  ;  yet 
trusts  executory,(6)  are  by  no  means  under  the  same  consideration.  In  the  cases  of 
Lega4i  versus  Sevxll,  andBaile  versus  Coleman,  the  judges  were  divided  in  their  opinions ; 
and  since  that  time  there  is  an  express  authority  for  the  defendant.  In  the  case  of 
Papillon  versus  Voyce,  (7)  Hill.  6G.2.  So  likewue  in  the  case  of  the  Attorney  GenercU 
versus  Toung,  in  the  court  of  Exchequer :  and  the  case  of  Leonard  v.  Earl  of  Sussex,{B) 
2  Vern.  526,  as  also  in  the  case  of  Srampeion  versus  Kinaaton,  heard  at  the  Rolls  in 
June  1728,  where  an  estate  was  given  to  be  settled  upon  his  grand-child  for  her  life ; 
ronainder  to  the  issue  of  her  body  :  and  when  she  applied  to  have  an  estate  tail  conveyed 
to  her,  she  was  decreed  an  estate  for  life  only.  And  to  shew  that  this  court  is  not  tied 
up  to  the  rules  of  law  in  cases  of  executory  trusts,  the  case  of  the  Earl  of  Stamford  versus 
Sir  John  Hobart,  concerning  Serjeant  Afa^norci's  will  was  cited,(9)  where  an  estate 
was  given  to  trustees,  to  convey  one  moiety  to  Sir  John  Hobart  for  99  years,  in  case 
he  should  so  long  live,  with  several  remainders  over ;  and  this  court  decreed  the  Master 
should  settle  the  conveyance  according  to  the  letter  of  the  will ;  but  upon  exceptions 
to  the  Master's  report,  November  19,  1709,  it  was  ordered,  that  proper  estates  should 
be  made  to  support  the  remainders,  that  the  testator's  intent  mignt  not  be  frustrated  ; 
and  this  resolution  was  affirmed  in  the  House  of  Lords.  So  in  all  matters  execute^, 
this  court  endeavours  to  find  the  intent  of  the  parties,  and  lets  it  prevail  against  the 
rules  of  law.  In  marriage  settlements  it  was  never  doubted  but  that  tiiis  court  would 
carry  any  [9]  words  into  strict  settlement,  if  the  intent  the  parties  was  such  ;  and 
so  held  in  the  case  of  Ylest  versus  Erisey,{\.Q)  in  the  House  of  Lords  ;  and  in  that  of 
Trevor  versus  Trevor^  Ahr.  Eq.  Ca.  387,  and  the  same  rules  will  prevail  in  all  cases 
executory,  whether  wills  or  articles.  Besides  the  present  case  is  very  much  like  that 
of  marriage  articles  :  the  testator  had  all  along  the  marriage  of  his  grand-daughter 
in  view,  and  intended  this  will  as  no  more  than  heads  or  directions  for  the  trustees 
in  what  manner  he  would  have  it  settled ;  and  so  it  remains  to  be  carried  into  execu- 
tion by  the  aid  of  this  court. 

Then  as  to  the  word  issue,  it  is  sometimes  a  word  of  limitation,  sometimes  of  purchase. 
There  is  a  case  mentioned  in  Wyld's  case,  6  Co.  16,  where  to  one  and  his  chUdren^  is  held 
to  be  an  estate  tail ;  yet,  had  it  been  one  for  life,  reToainder  to  his  children,  there  can 
be  no  doubt  but  that  it  had  been  a  bare  estate  for  life.  And  as  to  the  objection,  that  the 
issue,  if  purchasers,  are  to  take  jointly  and  for  life  only,  Why  shall  it  not  be  as  in  cases 
where  the  limitation  is  to  the  first  and  every  other  son  1  And  where-ever  heirs  of  the 
body  are  held  to  be  words  of  purchase,  they  are  construed  to  the  first  and  every  other 
son. 

To  make  an  estate-tail  arise  by  implication  upon  the  words,  and  for  ward  of  such 
issue,  has  been  cited  the  case  of  Langley  and  Baldwyn,  1  Eq^.  Cos.  Abr.  185.  But  there 
is  the  case  of  Bamfield  versus  Popfwim,  2  Vern.  427,  449,(11)  for  the  defendant :  so 
the  case  of  Loddington  and  Kyme,  3  Lev.  431,(12)  and  that  of  Backhouse  and  WeUs^ 
1  Eq.  Cos.  Abr.  184.  Besides,  it  is  a  general  rule,  that  where  an  estate  is  to  be  raised 
by  impIication,(13)  it  must  be  a  neoessary  and  inevitable  implication,  and  such  as 
that  the  words  can  have  no  other  construction  whatsoever ;  and  in  the  present  case, 
there  is  the  word  issue  mentioned  before ;  so  that  these  last  words  must  relate  to  the 
issue  before  mentioned  :  Whereas  in  the  case  of  Lan^y  and  Baldwyn,  the  limitation 
is  to  fix  sons  only ;  then  come  the  words,  and  f  or  want  of  [10]  ;  which  words 
could  not  have  relation  to  any  thing  before  mentioned. 

The  Lord  Chancellor  had  taken  time  to  advise,  and  to  have  the  opinion  of  the 
Judges  upon  this  case  :  And  the  same  coming  now  again  to  be  ai:gued  upon  the  same 
points  that  had  been  before  the  late  Lord  Chancellor, 

It  was  insisted  by  the  ^aintiff's  counsel,  that  the  Lady  Glenorehy's  marrying  a 
protestant  of  the  ehuroh  of  iSn^and,  at  or  after  the  age  of  twenty-one,  or  if  under  that 
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age,  manymg  such  an  one  with  her  aunt's,  or  in  case  she  was  dead,  with  the  other 
trustees'  oonsmt,  was  a  condition  precedent ;  which  when  perfonned,  would  give 
her  an  estate  tail. — That  this  intent  appeared  from  the  different  penning  of  the  several 
clauses  in  this  will ;  for,  it  provides,  in  case  she  should  not  marry  such  a  person  as  is  before 
described,  that  she  should  have  but  a  moiety  for  life,  and  trustees  are  appointed  to 
preserve  contingent  remainders,  none  of  which  are  enjoined  in  case  she  should  marry 
a  protestant  of  the  church  of  England ;  which  shews  a  difference  was  intended  in 
case  of  performance  and  non-performance  of  the  condition.  Then  considering  it  as 
a  legal  devise,  no  doubt  but  that  a  devise  to  one  and  the  issue  of  his  body  will  make  an 
estate  tail ;  and  so  it  was  held  in  t^e  case  of  King  versus  Melling,  1  Vent.  214,  225, 
notwithstuiding  the  proviso  there,  impoweiing  uie  devisee  to  roake  a  jointure :  So 
if  in  this  case  tne  land  itself  had  been  devised  to  the  Lady  (Menoreky,  it  would  have 
made  an  intail  at  htw ;  and  there  is  no  difference  between  an  intail  of  a  1^1  estate 
and  of  an  equitable  one.  Wyld's  case,  6  Co.  16.  Devise  to  a  man  and  his  children, 
who  had  then  two  children  alive,  the  devisee  took  but  for  life ;  but  in  King  versus 
Milling,  1  Vent.  214,  226,  Lord  Hale  said,  that  had  there  been  no  children  hving, 
in  that  case  of  y^yld,  it  would  have  been  an  estate  tail ;  though  children  be  not  so 
strong  a  word  as  issue  ;  which  in  many  statutes,  particularly  the  [11}  statute  de  donis, 
takes  in  all  the  children.  In  Shelley's  case,  1  Co.  it  is  said,  that  if  there  be  a  gift 
to  one  for  life,  be  it  by  deed  or  will,  and  afterwards  comes  a  gift  to  the  heirs  of  his  body, 
it  is  an  intail ;  otherwise  indeed,  if  the  limitation  be  to  £^  heirs  meUe  of  such  heir  mede, 
as  in  Ardm's  case,  1  Co.  there  it  would  make  but  an  estate  for  Ufe ;  because  the  limita- 
tion there  is  gn^ted  upon  tha  word  heira.  So  in  the  case  of  Backhouse  and  W0U«,(14) 
in  B.  B.  1712,  1  Eq.  Cos.  Abr.  184,  the  devisee  took  but  for  life,  the  limitation  being 
there  grafted  upon  the  word  issue ;  which  for  that  reason  was  taken  to  be  only  a 
description  of  the  person  in  that  case;  but  in  Coten^s  case.  Own,  29,  and  in  Langley 
versus  Baldwin,  1  Eq.  Cos.  Abr.  185,  the  estate  tail  was  raised  by  implication  ;  which 
shews  that  an  estate  tail  may  pass  not  only  by  express  words,  but  by  implication  also. 
In  King  and  MeUina  the  Loni  Bale  said  upon  V/yld's  case,  that  had  it  been  tr  thn 
children  of  the  body,  it  would  have  passed  an  intail ;  and  yet  none  of  those  cases  seem 
so  strong  as  the  present.  So  in  the  case  of  Code  versus  Codk,  2  Vem.  545,  it  is  said, 
that  a  devise  to  one  and  his  children  if  there  be  no  children  living,  will  be  an  estate  tail. 

The  exception  of  waste  is  next  to  be  considered ;  and  had  it  not  been  for  that,  this 
would  clearly  have  passed  an  intaO ;  but  this  exception  varies  not  the  case  :  For  here 
the  estates  must  disjun  (aooording  to  Boioles's  case,  11  Ca)  to  let  in  the  hushuid's 
estate,  which  must  intervene  between  her  estate  and  that  of  her  issue ;  and  the  power 
of  committing  waste  (voluntary  waste  in  houses  excepted)  was  given  only  to  make  her 
dispunishable  of  waste  during  the  time  she  should  be  tenant  for  life  only  ;  which  she 
must  be  until  her  husband's  death,  by  reason  of  the  remainder  to  him  ;  but  not  at  all 
to  restrain  the  estate,  which  the  words  of  the  will  give  her,  which  is  plainly  an  estate 
tail  The  adding  the  words,  -without  impeachimnl  of  waste,  can  alter  nothing ;  for 
if  she  was  tenant  in  tail,  she  had  already  in  her  that  power  which  these  words  would 
give  her ;  and  the  expressing  the  power  which  was  already  in  her,  could  not  more 
abiidge  her  estate  (according  to  [12]  the  maxim  of  expressio  eorum,  <£c.)  than  the 
power  of  making  the  jointure  did  in  King  and  MeUin^^s  case.  In  Langley  and  Bcdd- 
mfn't  case  there  were  the  same  words  as  here ;  and  in  that  of  Shaw  and  Weigh,  or 
Sparrow  versus  Shaw,  Abr.  Eq.  Co,.  184,  which  went  up  to  die  House  of  Lords,  the 
prohibition  wait  not  only  to  voluntary  but  to  all  numner  of  waste,  and  yet  there  it 
was  decreed  to  be  an  estate  tail ;  which  was  as  much  stronger  implication,  to  make 
the  skter  to  be  but  tenant  for  life,  than  any  in  the  present  case.  And  in  Baile  and 
Cdeman^s  case,  2  y*"!-  670,  an  estate  tail  was  decreed  by  the  Lord  Harcourt,  not- 
withstanding the  power  of  leanng  given  to  Christoj}her  Baile  :  Nor  can  the  other 
words,  vduniary  waste  in  houses  excepted,  carry  the  implication  farther  than  the 
former  ;  since  this  court  will  often  restrain  a  tenant  for  life  without  impeachment  of 
waste  from  committing  waste,  notwithstanding  his  power ;  as  was  declared  by  the 
earl  of  Nottingham  in  Williams  and  Baky's  case,  2  Ch.  Ca.  32,  who  there  said,  that  he 
would  stop  the  puIUng  down  of  houses,  or  defacing  a  seat,  by  tenant  in  tail,  after 
poSBikHlity  of  issue  extinot,  or  by  tenant  for  life,  though  dispunishable  of  waste  by 
mait  or  by  trust ;  and  the  like  has  been  since  done  in  the  case  of  Vane  versus  Lord 
Bamard,{l5)  2  Vem.  733.  By  comparing  this  with  the  other  clauses  of  this  wiU, 
it  appears  plainly  that  the  testator  did  not  intend  the'|Lady  GUnorchy  a  less  estate 
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than  to  the  other  devisees  ;  hut  that  his  design  was  to  prefer  her  and  her  issue  to  that 
of  Mrs.  Fnmces  Ireland,  though  Frances  was  dead  at  the  time  of  the  will ;  and  that 
her  son,  who  could  expect  no  more  favour  than  his  mother  could,  had  she  been  living, 
tihould  not  have  an  immediate  estate  tail,  and  bo  a  greater  estate  than  she  who  was 
intended  to  be  most  preferred.  It  is  plain  the  testator  well  knew  the  difference  between 
giving  an  estate  for  ufe  and  an  e^te  taO,  by  the  different  wording  of  the  dfuues  of  this 
will ;  In  that,  whereby  he  devises  the  remainder  to  Mr.  BosviUe,  these  words  are  pur- 
posely omitted ;  and  in  others  he  gives  the  Lady  Olenordty  several  estates,  according 
to  the  marrying  such  or  such  persons,  protestants  or  papists ;  and  consequently  he 
must  be  thought  to  have  intended  her  a  [13]  gi**ter  estate  upon  her  performing  than 
upon  her  not  performing  the  condition.  Ii  therefore  th^  words  would  create 
an  estate  tail  at  law,  the  construction  will  be  the  same  here,  since  a  court  of  equity 
ought  to  go  farther  than  the  courts  of  law  ;  as  was  held  by  Lord  Cooper  in  the  case  of 
L^at  and  Sewdl,  2  Vmi.  551 ;  1  £9.  Cos.  Ahr.  395.  and  was  also  held  by  lord  Har- 
cowrt  in  the  case  of  BaUe  and  Coleman,  2  Vem.  670,  where  he  takes  a  difference 
between  cases  arising  upon  wills,  and  cases  aiising  upon  marriage  articles ;  where 
the  persons  being  all  purchasers,  the  agreonent  is  to  be  carried  into  stricter  execution 
than  in  the  case  of  a  will ;  where  the  parties  being  but  volunteers,  the  words  must  be 
taken  as  you  find  them.  The  same  is  held  toiidem  verbis  in  the  case  of  Sweetapple 
versus  Bindon,  2  Vem.  536,  where  it  is  said,  that  in  a  devise,  all  being  volunteers, 
the  devisee's  estate  is  not  to  be  restrained ;  nor  is  there  any  argument  to  be  drawn 
from  this  being  an  executory  trust,  since  the  case  of  BaUe  versus  Cc^eman  was  such, 
and  looked  upon  as  such  by  the  Lords  Cowper  and  Harcaurt.  And  the  case  of  Leonard 
versus  Earl  of  Sussex,  2  Vem.  526,  is  widely  different  from  ours ;  for,  there  was  an 
express  injunction  that  it  should  be  settled  in  such  manner  as  that  the  sons  should 
never  have  it  in  their  power  to  bar  the  issue. 

It  was  argued  for  the  defendant  by  Mr.  Attorney  General,  Mr.  Vem^,  and  Mr. 
Fagakerly,  that  the  Lady  Qlenorehy  could  take  but  an  ntate  for  life ;  and  they  took 
a  difference  between  the  present  case,  being  of  an  executoir  trust,  and  those  of  Cozens, 
and  of  Cook  versus  Coote ;  which  were  legal  estates,  and  executed.  The  resolution 
in  Sonday's  case,  9  Co.  127  b  (which  was  hkewise  of  a  legal  estate),  was  chiefly  founded 
upon  the  proviso,  restraining  the  son  or  his  issue  from  aliening ;  which  made  the 
argument  that  he  was  intended  by  the  testator  to  be  tenant  in  tail ;  since  if  he  bad 
been  but  tenant  for  life,  the  restraint  had  been  vain  and  needless.  In  the  case  ol 
Langley  versus  Baldwyn  an  estate  tail  was  raised  by  implication  upon  the  words, 
if  he  die  [14]  without  issue  male ;  because  the  devise  extending  no  farther  than  the 
sixth  son,  no  son  bom  after  could  have  taken;  but  the  heir  at  law  must  have  been 
preferred :  whereas  his  intent  was  to  provide  equally  for  all  his  sons;  and  therefore 
the  raising  an  estate  tail  by  implication  (besides  that  it  was  in  the  case  of  a  l^al  estate) 
was  carrying  the  testator  s  intent  into  e:rocution.  The  case  of  King  versus  Mdling 
has  indeed  gone  very  far ;  but  has  always  been  looked  upon  as  the  ne  ^us  ultra, 
beyond  which  no  court  would  ever  go.  This  appears  from  the  resolution  m  the  case 
of  Backhouse  versus  Wells,  where  the  party's  intent  prevailed  against  the  doctrine 
now  insisted  on  :  but  it  is  said,  the  word  issue  is  always  a  word  of  limitation.  In  that 
of  Sweetapple  versus  Bindon,  the  words  did  of  themselves  carry  an  estate  tail,  and  there 
was  no  intent  appearing  to  the  contrary.  And  in  Legat  versus  Sewd,  one  judge  was 
of  opinion  it  was  but  an  estate  for  life  :  and  that  case  was  afterwards  agreed. 

The  difference  which  was  insisted  on  in  the  former  argument,  and  is  still  strongly 
relied  on  for  the  defendant,  between  legal  estates  and  trusts  executed,  and  trusts  exec- 
utory, is  evident,  and  appears  plainly  from  tlie  Case  of  Leonard  versus  Earl  of  Sussex ; 
where  the  words  were  much  stronger  to  create  an  estate  tail  than,  they  are  here ;  but 
yet  in  that  case  the  court  declared,  that  it  being  a  trust  executory,  the  provision  should 
be  looked  upon  as  strong  for  the  benefit  of  the  issue,  as  if  it  had  been  in  marriage 
articles  ;  and  that  the  testator's  intent  (appearing  by  the  subsequent  words,  that  none 
should  have  povxr  to  dock  the  intaU)  should  oe  observed,  therefore  decreed  but  an  estate 
for  life.  This  difference  appears  likewise  from  the  cases  of  White  versus  Thomborough, 
2  Vem.  702,  and  Trevor  versus  Trevor,  Eq.  Ca.  Abr.  387,  and  from  that  of  PaptiUon 
versus  Voyce,  Hil.  5  G.  2,  which  is  not  distinguishable  from  our  case,  exc^t  tliat 
there  were  trustees  appointed  in  that  case  to  preserve  contingent  remunders,  which 
are  not  in  this :  but  notwithstanding  that  pnmaon,  the  late  Lord  GhaneeUor  declared 
in  that  c^se,  thut  the  [IS]  limitation,  hfid  it  been  by  act  executed,  would  have  created  an 
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estate  tail ;  but  that  the  trust  beine  executory,  and  to  be  carried  into  execution  by  the 
assistance  of  this  court,  he  would  keep  the  parties  to  the  observance  of  the  testator's 
intent ;  which  plainly  governs  the  present  case  ;  and  by  all  those  it  appears  that  the 
testator's  intent  is  as  much  to  be  observed  in  cases  of  executory,  as  of  marriage  articles. 
If  therefore  the  t^tator's  intent  is  to  foe  observed,  and  that  no  words  which  may  have 
any  operation  are  to  be  rejected,  it  plainly  appears  from  this  and  the  other  clauses  of 
this  will,  that  Sir  Thomas  Ferahail  intmided  tnis  lady  onlv  an  ratate  for  life.  It  is  true 
indeed,  that  the  word  issue  in  a  will  is  generally  a  word  of  limitation,  and  creates  an 
estate  tul ;  but  that  is  only  where  no  intent  appears  to  controul  it :  And  in  every 
clause  this  will,  where  he  intends  cmly  an  estate  for  life,  he  motions  the  words  for 
life  ;  and  where  he  intends  an  estate  tail,  there  is  not  a  word  mentioned  of  impeach- 
ment of  waste  ;  which  shews  he  knew  what  he  was  doing  wben  he  inserted  this  ex- 
ception, and  was  not  ignorant  of  the  operation  these  words  would  have  on  the  several 
estates.  And  these  words  were,  in  the  case  of  Loddington  versus  Kyme,  3  Lev.  431, 
taken  to  be  a  strong  implication  of  the  testator's  meaning  to  give  but  an  estate  for  life, 
notwithstanding  the  other  words,  which  seemed  to  carry  an  intail.  Nor  is  there  any 
colour  for  what  has  been  insisted  on  for  the  plaintif!,  that  the  power  of  committing  waste, 
with  the  restraint  of  voluntary  waste  in  nouses,  was  designed  only  to  attend  on  her 
estate  for  life,  till  by  her  husband's  death  she  should  come  to  be  tenant  in  tail ;  since 
no  more  could  be  meant  by  it  than  to  restrain  her  from  defacing  or  pulling  down 
houses  while  she  was  in  her  husband's  power,  the  testator  not  knowing  who  foer  hus- 
band nught  be.  This  power  of  committing  waste  has  been  compared  to  the  povrer 
of  leasing  in  the  case  of  Baile  versus  Coleman,  tho*  they  are  widely  different ;  nor  can 
it  be  compared  to  that  of  making  a  jointure  in  King  and  Melling's  case  :  for,  mnce 
tenant  in  tail  cannot  make  a  jointure  without  a,  recovery,  the  power  was  as  proper 
to  [16]  be  annexed  to  an  estate  tail  as  to  an  estate  for  life  ;  which  was  one  of  the  reasons 
of  Lord  Holers  opinion  in  that  case.  In  our  case,  to  serve  the  intent  of  restraint  of 
waste  in  houses,  she  must  be  decreed  but  an  estate  for  life  ;  if  it  be  an  estate  tail,  she 
will  be  enabled  to  commit  waste  in  }iou8es  as  well  as  in  all  the  other  parts  of  the 
estate,  notwithstanding  any  restraint  to  the  contrary  :  nor  will  the  answer  that  has 
been  given  to  this,  that  she  might  be  restrained  in  this  court,  avail ;  since  no  instance 
can  be  shewn  where  a  tenant  in  tail  has  been  restrained  from  committing  waste  by 
injunction  of  this  court. 

[Lord  Chemcellor.  That  was  refused  in  Mr.  SaviUe's  case  of  Yorlahire ;  who 
bang  an  Infant,  and  tenant  in  tail  in  possession,  in  a  very  bad  state  of  health,  and 
not  nkely  to  live  to  full  age,  cut  down  by  his  guardian  a  great  quantity  of  timber  just 
before  his  death,  to  a  very  great  value  ;  the  remainder-man  applied  here  for  an  in- 
junction to  retrain  him,  but  could  not  prevail.] 

The  other  objection,  that  Sir  Thomas  Pershail  could  never  intend  the  Lady 
Glenorchy  a  less  estate  than  the  children  of  liis  other  grand-daughter  Frances  Ireland, 
turns  rather  against  the  plaintii!  ;  for,  the  testator's  intent  was  to  provide  for  the 
Lady  G/«iorcAy'a  children,  preferably  to  those  of  Frances  Ireland ;  and  therefore 
he  makes  the  lady  herself  but  tenant  for  life,  and  her  children  tenants  in  tail.  Nor 
is  any  thing  more  common  than  to  limit  an  estate  for  life  only  to  the  first  taker  ;  by 
which  the  intent  of  providing  for  children  is  better  answered  tlian  if  the  first  taker  was 
made  tenant  in  tul :  nor  will  there  in  this  case  follow  the  inconvenience  that  has  been 
mentioned  ;  by  making  the  issue  to  be  purchasers,  vit.  that  the  usue  must  take  jointly, 
and  take  estates  for  \\k  only  ;  for  if  issue  be  nomm  colleclimm,  as  has  been  insisted 
for  the  plaintiff,  wh^  may  it  not  be  so,  as  well  where  they  take  bv  purchase,  as  where 
tliey  take  by  limitation  t  especially  where  the  testator's  intent,  that  they  should  take 
succeeaively,  and  by  seniority  of  birth,  is  as  [17]  well  served  by  their  taking  one  way 
as  the  ether  1  And  if  the  word  issue  (16)  be  tantamount  to  the  word  heirs,  as  it 
has  been  agreed  to  be,  they  have  answered  themselves.  In  the  case  of  Burchet  versus 
DurdaiUXi"*)  2  Vent.  31,  and  In  2  Lev.  232,  by  the  name  of  James  versus  RidiaTdson., 
the  words  heirs  of  the  body  were  held  to  be  words  of  purcliase,  by  reason  of  the  words 
now  living^  which  came  just  after,  and  yet  were  at  the  same  time  determined  to  carry 
an  estate  tail,  the  word  heirs  being  nomen  collectivum :  And  if  so  in  case  of  a  legal 
estate  executed,  much  more  ought  this  construction  to  hold  here ;  this  will  being 
meant  by  the  testator  only  as  heads  of  a  settlement  to  be  made  ;  and  so  may  well  be 
thought  not  to  have  been  so  accurate  in  the  wording  as  if  the  conveyance  were  ^en 
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to  have  been  drawn  up  with  advice  of  counsel,  and  all  other  asaiBtances  to  make  it 
formal 

Lord  Chancellor  Talbot.  Several  observations  have  been  made  on  the  different 
penning  of  the  several  clauses  of  this  will,  from  which  I  think  no  inference  can  be 
drawn  ;  the  testator  having  expressed  himself  variously  in  many  if  not  in  all  of  them. 
It  is  plain,  that  by  the  first  part  of  this  will  he  intended  her  but  an  estate  for  life  till 
marria^  ;  then  comes  the  clause  upon  which  the  quration  depends.  But  before  I  ^ve 
any  opmion  of  that,  I  must  observe,  that  the  trustee  has  not  done  right ;  for  notmng 
was  to  vest  till  after  her  marrying  a  protestant :  the  trustee  therefore,  by  conveyinff, 
and  enabling  her  to  si^er  a  recorei^  before  marriage,  which  has  been  done  aocord- 
ingly,  has  done  wrong. 

But  the  great  question  is,  What  estate  she  shall  take  1  And  first,  c<m8idezing 
it  as  a  1^1  aeviae  executed,  it  is  plain  that  the  first  limitation,  with  the  power  and  re- 
striction, carries  an  estate  for  life  only  ;  so  likewise  of  the  remainder  to  the  husband  : 
but  then  come  the  words,  remainder  to  the  issue  of  her  body,  upon  which  the  question 
arises  :  the  word  issue  does,  ex  vi  termini,  comprehend  all  the  issue ;  [IQ]  but  some- 
times a  testator  may  not  intend  it  in  so  large  a  sense,  as  where  there  are  children  alive, 
e&c.  That  it  may  be  a  word  of  purchase  is  clear  from  the  case  of  Backhouse  versus 
'Wells,  and  of  limitation,  by  that  of  Kimg  versus  Melling  ;  but  that  it  may  be  both 
in  the  same  will,  has  not,  nor  can  be,  proved.  The  word  heirs  is  naturally  a  word 
of  limitation ;  (IS)  and  when  some  other  words  expressing  the  testator's  intrait  are 
added,  it  may  be  looked  on  as  a  word  both  of  limitation  and  purchase  in  the  same  will ; 
but  should  uie  word  issue  be  looked  nyaa  as  both  in  the  same  will,  what  a  confusion 
would  it  breed !  for  the  moment  any  issue  was  bom,  or  any  issue  of  that  issoe,  they 
would  all  take.  The  question  then  will  be.  Whether  Sir  Thomas  PershaU  intended 
the  Lady  Olenorchy's  issue  to  take  by  descent  or  by  purchase  %  If  by  purchase,  they 
can  take  but  for  life,  and  so  every  issue  of  that  issue  will  take  for  life ;  which  will  make 
a  succession  ad  infinitum,  a  perpetuity  of  estate  for  Ufe.  This  inconvenience  was 
the  reason  of  Lord  Hale's  opinion  in  King  and  Mellvng's  case,  that  the  limitation 
there  created  an  estate  tail.  It  may  foe,  the  testator's  intent  is  by  this  construction 
rendered  a  little  precarious  ;  but  that  is  from  the  power  of  the  law  over  men's  estates, 
and  to  prevent  confusion.  Restraint  from  waste  has  been  annexed  to  estates  for  life, 
which  have  been  afterwards  construed  to  be  estates  tail.  I  do  not  say  that  where  an 
express  estate  tail  is  devised,  that  the  annexing  a  power  inconsistent  with  it  will  defeat 
the  estate :  no,  the  power  shall  be  void.  But  there  the  power  is  annexed  to  the  estate 
for  life,  which  she  took  first ;  and  therefore  I  am  rather  inclined  to  think  it  strcmger 
than  Kvng  and  Melling's  case,  where  there  was  no  mediate  estate,  as  there  is  here 
to  the  husband  ;  there,  there  was  an  immediate  devise,  here  a  mediate  one  :  so  the 
applying  this  power  to  the  estate  for  life  carries  no  incongruity  with  it.  As  the  case 
ot  King  and  Mellvng  has  never  been  shaken,  and  that  of  Shaw  and  Weigh,  or  Sparrotc 
and  Shaw,  which  went  up  to  the  House  of  Lords,  was  stroi^r,  I  do  not  think  that 
courts  of  equity  ought  to  go  otherwise  than  the  courts  of  law ;  and  therefore  am 
inclinable  to  think  it  an  estate  tail  as  it  would  be  at  law. 

[19]  But  there  is  another  question,  vie.  How  far  in  cases  of  trusts  executory,  as 
this  is,  the  testator's  intent  is  to  prevail  over  the  strength  and  legal  signification  of 
the  words  1  I  repeat  it,  I  think  in  cases  of  trusts  executed  or  immediate  devises,  the 
construction  of  tne  courts  of  law  and  equity  ought  to  be  the  same ;  for,  there  the 
testator  does  not  suppose  any  other  conveyance  will  be  made :  but  in  executory  trusts 
he  leaves  somewhat  to  be  done ;  the  trusts  to  be  mecuted  in  a  more  careful  and  more 
accurate  manner.  The  case  of  Leonard  and  the  Earl  of  Sussex,  had  it  been  by  act 
executed,  would  have  been  an  estate  tail,  and  the  restraint  had  been  void  ;  but  being 
an  executory  trust,  the  court  decreed  according  to  the  intent  as  it  was  found  expressed 
in  the  will,  which  must  now  govern  our  construction.  And  though  all  parties  claim- 
ing under  this  will  are  volunteers,  yet  are  they  in  titled  to  the  aid  of  this  court  to  direct 
their  trustees.  I  have  already  said  what  I  should  incline  to,  if  this  was  an  immediate 
devise  ;  but  as  it  is  executory,  and  that  such  construction  may  be  made  as  that  the 
issue  may  take  without  any  of  the  inconveniences  which  were  the  foundation  of  the 
raolution  in  King  and  Melling's  case ;  and  that  as  the  testator's  intent  is  pUun  that 
the  issue  should  take,  t^e  conveyance,  by  being  in  the  common  form,  viz.  to  the  lady 
Glenonhy  for  life,  remainder  to  her  husband  the  lord  CHenoreh^  for  life,  remainder 
to  their  first  sad  every  other  son,  with  a  Temaindw  to  the  daughters,  will  best  aerve 
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the  testator's  intent.  In  the  case  of  Ettrl  of  Stamford  and  Sir  John  Hobart,  Dec.  19, 
1709,  it  ap;pearad,  that  for  want  of  trustees  to  preserve  the  contingent  remainders, 
all  the  uses  intended  in  the  will  and  in  the  act  of  parliamexit  to  take  effect,  might  have 
been  avoided ;  and  therefore  the  Jjord  Cowper  did,  notwithstanding  the  words  of  the 
Act,  uiKm  great  deliberation,  insert  tnuteea.  In  the  case  of  Legat  and  S^weU,  the 
words,  if  in  a  settlement,  would  have  made  an  estate  tail ;  and  in  that  of  Baile  and 
Coleman  the  execution  was  to  be  of  the  same  estate  he  had  ia  the  trusts,  which  in  con- 
struction of  law  [20]  ^  estate  tail.  Nor  is  the  rule  generally  true,  that  in  articles 
and  executory  trusts  different  constructions  are  to  be  admitted ;  the  late  case  of 
PapiUon  and  Voyce  is  directly  against  this  ;  and  it  seems  to  me  a  very  strong  authority 
for  executing  the  intent  in  the  one  case  as  well  as  the  other.  (Vide  all  the  principal 
cases  on  limitations  of  this  nature,  collected  and  arranged  by  Mr.  Cox  with  the  utmost 
accuracy  and  judgment,  in  his  note  (2). upon  Bale  v.  Coleman,  supra.) 

And  so  decreed  (19)  the  Lady  Glmorchjf  but  an  estate  for  life,  with  remainder,  <£c. 

(1)  Held  by  three  judges  against  one,  to  be  an  estate  tail,  Tracy^  J.  dissenting, 
holding  it  to  be  but  an  estate  for  life,  1  i*.  WUl.  87. 

(2)  Clifford  Ashley,  1  Cha.  Cas.  268.  Saiixbwry  t.  BaggoU  ibid.  278.  North 
T.  Cha-^pemon,  2  Cha.  Cas.  63 ;  1  Vem.  13 ;  \  P.  WUl.  91 ;  Cruiae  upon  Fines,  187- 
190,  but  recoveries  of  this  kind  only  operate  on  the  trust  estate  wnereof  they  are 
suffered,  and  the  eqxiitable  remainder  expectant  thereon ;  and  do  not  effect  any  legal 
estate ;  so  that  a  legal  remainder  cannot  be  bound  by  an  equitable  recovery.  Robinson 
V.  Gumming,  167,  post.  SaUrin  v.  Thornton,  cited  Brown's  Cas.  in  Chanc  73.  Shap- 
land  Y.  Smith,  Brown's  Cas.  in  Chane.  75 ;  S.  P.  2  Chan.  Cas.  64 ;  Cruise  upon  Be- 
coveries,  239,  240-1. 

(3)  Where  one  devising  lands  to  A.  for  life,  remainder  to  his  issue  male  by  his  second 
wife,  it  was  adjudged  an  estate  tail  in  A.  and  that  his  recovery  barred  tUX  the  remainders. 
Vid.  also  1  Vent.  230.   1  Mod.  54,  Lom  and  Wyndham's  Case. 

(4)  A.  devised  £300  to  be  laid  out  in  land,  and  settled  to  the  use  of  her  daughter  and 
her  children,  and  if  she  died  without  issue,  to  go  over ;  and  she  muried  B.  and  had  a  child 
by  him,  and  she  and  the  child  being  dead,  and,  the  money  not  laid  out ;  on  a  bill  being 
brought  by  B.  the  money  decreed  to  be  considered  as  land,  and  the  plaintiff  to  be  tenant 
by  the  curtesy. 

(5)  Was  a  case  referred  out  of  chancery  to  the  judges  of  the  common  pleas  during 
the  time  of  Lord  Trevor's  presiding  in  that  court,  where  there  was  a  devise  to  A.  for 
life  without  waste,  with  a  power  for  him  to  make  a  jointure,  remainder  to  his  first, 
second,  and  so  to  his  sixth  son  (and  no  further),  after  which  followed  the  words  (if  A. 
should  die  without  issue  male  of  his  body,  then  to  A  in  fee) ;  and  in  that  case  it  was 
resolved  by  all  the  judges  of  C.  B.  that  there  being  no  limitation  beyond  the  sixth  son, 
and  for  tlut  there  might  be  a  seventh  and  subsequent  sons  to  take  (but  still  to  take  as 
issue  and  heirs  of  the  body  of  A.  in  tail  descent  and  not  purdiase),  the  court  held  the 
words,  "  in  case  A.  should  die  without  issue  male  of  his  body,"  did,  in  a  will,  make  an 
estate  tul,  vid.  also,  Attorney  General  v.  Sutton,  1  P.  Will.  758. 

(6)  But  in  the  case  of  Bagshaw  v.  Spencer,  I  Ves.  142,  Lord  Hardtoicke  strongly 
expresses  his  doubts  of  there  lieing  any  difference  between  trust  executed  and  executory, 
and  seems  to  intimate  that  this  distinctitm  has  never  been  establuhed  by  uiy  direct 
reeolution,  though  said  arguendo. 

(7)  A.  devised  £10,000  to  trustees  in  trust  to  be  laid  out  in  lands  and  to  be  settled  on 
B.  for  life,  without  waste,  remainder  to  trustees  and  their  heirs  for  the  life  of  B.  to  support 
contingent  remainders,  with  a  power  to  £.  to  make  a  jointure,  remainder  to  the  heirs 
of  the  oody  of  B.  remainders  over,  and  by  the  same  wiU  devisea  luids  to  to  the  same 
uses,  and  dies  leaving  C.  encutor.  B.  suee  C.  the  executor  for  the  deeds  relating  to  the 
lands  that  are  in  his  hands,  and  to  have  the  money  laid  out  in  lands  to  be  settled.  De- 
creed by  the  Master  of  the  Bdls  that  B.  had  but  an  estate  for  life  in  the  lands,  and  so 
not  intitled  to  the  deeds,  but  that  they  were  to  be  brought  into  court,  and  that  the  lands 
to  be  brought  with  the  money  were  to  be  settled  on  Tor  life,  remainder  to  his  first,  t^., 
son.  But  oy  Lord  Chancellor  King,  B.  was  decreed  to  have  an  estate  tail  in  the  lands 
devised,  and  consequently  to  be  entitled  to  the  deeds  relating  thereto ;  though  as  to 
the  lands  being  purchased,  that  being  executory,  and  in  the  power  of  the  court,  B.  was 
to  be  but  tenant  for  life,  with  remainder  to  his  first,  dc,  son.  2  P.  WiU.  471.  And 
tnde  the  note  at  the  end  of  the  case. 
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(8)  In  which  case  A.  devises  lands  to  trustees  to  pay  debts  and  le^ades,  and  thra 
to  settle  the  remainder  on  her  son  B.  and  the  heirs  ot  his  body,  remamder  over ;  and 

directs  that  specud  care  should  he  taken  in  the  setUement,  that  it  should  never  he  in  the 
fower  of  her  son  to  dock  the  intail ;  decreed  the  son  should  be  only  tenant  for  life 
without  impeachment  of  waste,  and  should  not  have  an  estate  tail  conveyed  to  him. 

It  is  prooable  that  Lord  Talbot  had  this  case  in  view  when  he  determined  Glenorch^ 
V.  Bosville,  but  in  the  former  it  was  clear  that  the  testatrix  intended  her  son  should 
take  an  estate  for  life  only. 

(9)  See  this  case  more  fully  stated  in  Bagshaw  v.  Spencer,  1  Vea.  149.  And  in 
Feame's  Contingent  Remainders,  ed.  4,  169-173. 

(10)  Ante,  6.  The  Court  anxiously  distinguished  those  cases  from  cases  arising 
upon  wills,  and  determined  them  to  be  estates  for  lives  upon  three  grounds ;  first, 
because  they  are  upon  vidtuble  consideration  secondly,  because  they  are  to  be  carried 
into  execution  agamst  the  parents ;  thirdly,  that  if  the  party  took  aa  estate  tail,  the 
uses  would  be  defeated,  and,  consequently,  the  children  put  completely  into  the 
power  of  their  parents. — It  is  otherwise  (says  Lord  Harcourt,  in  Baile  v.  Coleman) 
m  the  case  of  wills,  which  have  not  been  construed  upon  the  same  grounds. 

(11)  In  which  case  a  devise  was  to  A.  for  life,  remainder  to  his  issue,  and  if  he  died 
without  issue,  then  to  another,  yet  resolved  that  A.  had  an  estate  for  life  only,  in  regard 
the  words  were  express. 

(12)  Determined  Hi/.  12  Ann,  B.  R.  during  the  time  that  Lord  Jfaccfes/i«f<i  presided 
there,  where  the  case  was,  that  A.  seised  in  fee  devised  the  premised  to  .B.  to  hold  to  him 
for  the  term  of  his  natural  life  only,  without  impeachment  of  waste ;  and  from  and 
i^r  his  decease,  to  the  issue  male  ot  his  body,  and  to  the  heiis  males  of  such  issue  male ; 
and  for  want  of  such  issue,  remainder  over ;  and  it  was  adjudged  that  B.  took  but  an 
estate  for  life,  the  estate  being  given  to  him  for  life  only,  ana  there  was  a  limitation 
afterwards  to  the  heirs  male  of  his  issue,  which  was  a  description  of  the  person  who 
was  to  take  the  estate  tail. 

(13)  In  the  case  of  Robinson  v.  JUobinson,  1  Burr.  44,  the  cases  upon  this  subject 
are  collected.  Vide  also  Allanson  v.  Clitherow,  1  Ves.  *24.  LethieuUier  v.  Tracy,  3 
Atlc.  784.  Evans  v.  Astlei/.  1570.  From  all  which  cases  it  seems,  that  in  the  construc- 
tion of  words  of  this  kind  to  effectuate  the  general  manifest  intention  of  the  testator, 
will  be  the  aim  of  courts  both  of  law  and  equity,  and  consequently  consider  the  raising 
estates  by  implication  as  depending  upon  such  implication  being  necessary  to  effectuate 
that  intention. 

(14)  In  this  case  there  was  a  limitation  to  one  for  life  only,  and  after  his  decease  to 
the  issue  male  of  his  body  and  to  the  heirs  male  of  the  bodies  of  such  issue :  and  here 
besides  the  respective  word  tm/y,  the  limitation  was  to  issui  male,  with  words  of  hmita^ 
tion  grafted  thereon.  And  it  is  to  be  observed,  that  the  word  issue  itself,  even  unattended 
with  any  engrafted  words  of  limitation,  is  often  a  word  of  purchase,  where  the  word 
heirs  (or  even  heir,  in  the  singular  number)  is  not.  And  in  this  case,  Lord  Chfmcellor 
Parker  observed,  that  if  the  words  heirs  male  had  been  used  instead  of  issue  male, 
the  operation  of  the  law  would  have  been  too  strong  for  the  testator. 

(15)  Prec.  in  Chanc.  S.  C.  Bishop  of  London  v.  Webb,  1  P.  WOl.  528.  Sir  H.  Pack- 
ington's  Case,  3  Alk.  215.  Perrot  v.  Perrot,  3  AUc  95.  Aston  v.  Aston,  1  Ves.  264. 
Chamberlain  v.  Dum,mer,  1  Bro.  Cha.  Bep^  166.  Earl  Bathurst  r.  Burden,  2  Bra 
Cha.  Rep  64. 

(1 6)  With  respect  to  the  operation  of  the  word  "  issue,"  vide  Backhouse  v.  Wells.  1  Eq. 
Cas.  Abr.  184,  pi.  27.  Loddington  t.  Kime,  1  Raym.  203.  Meurv  v.  Meure,  3  Alk. 
265.    Ashton  v.  Ashlon,  (cited)  1  Ves.  149.    GoodtiUe  v.  Otway,  2  Wilf.  6. 

(17)  So  Goodright  v.  White,  2  Bla.  Rep.  1010.  Vid.  also  Darbison  v.  Beauvumi, 
1  P.  Will.  229 ;  Feame's  C&ntingent.  Eemainders,  4th  edit.  319. 

(18)  But  in  what  cases  words  of  limitation  have  been  construed  words  of  purchase, 
Vid.  Doe  v.  Laming,  2  Burr.  1108.  Bagshaw  v.  Spencer,  I  Ves.  147,  and  the  cases 
there  cited,  2  Atk.  571.  S.  C. 

(19)  This  case  appears  to  have  been  decided  upon  the  principle  of  a  distinction 
existing  between  legal  and  equitable  estates,  and  between  trusts  executed  and  executory ; 
Lord  Talbot  admitting  the  word  "  issue "  in  a  will  to  be  as  proper  a  word  of  limitation  as 
"  heirs  of  the  body,"  and  that  he  should  upcm  the  first  q^uestion  have  made  no  difficulty 
of  determining  it  ui  estate  taU,  had  it  been  the  case  of  an  imm«J^i«fa.  devise.  He  thought, 
in  cases  of  trusts  executed,  or  immediate  deirises,  the  construction  of  the  courts  of  law 
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and  equity  ought  to  be  the  same,  for  then  the  testator  did  not  suppose  any  other 
conveyance  would  be  made ;  but  in  exeaUory  trusts  he  left  something  to  be  done,  the 
trusts  to  be  executed  in  a  more  careful  and  accurate  Tnanner.  But  from  several  modem 
cases,  it  seems  as  if  this  distinction  no  longer  prevailed ;  that  a  court  of  equity  is  as 
much  bound  by  positive  rules  and  general  maxims  concerning  property  as  a  court  of 
law  is,  and  that  whatever  is  sufficient  upon  a  devise  to  make  an  exception  out  of  the 
rule  hxASa  as  well  in  the  case  of.  a  legal  as  in  that  of  a  trust  estate— that  if  a  testator 
make  use  of  legal  phrases  and  techni«d  words  only,  the  court  are  bound  to  understand 
them  in  the  legal  sense,  but  that  if  he  use  other  words  which  indisputably  discover  his 
intuition,  and  shew  to  demonstration  that  ha  did  not  mean  what  the  technical  words 
import:,  that  intentiim  must  prevail,  and  which  xule  m  applicable  only  to  the  nature 
and  operatioa  of  the  estate  or  interest  devised,  and  not  to  the  construction  of  the  words 
—that  the  intention  of  a  testator,  if  contrary  to  the  rules  of  law,  cui  no  more  take  effect 
in  a  court  of  equity  than  in  a  court  of  law ;  but  if,  on  the  contrary,  the  intention  be 
not  contrary  to  law,  a  court  of  common  law  is  as  much  bound  to  construe  and  effectuate 
that  will,  according  to  the  intention  of  the  testator,  as  a  court  of  equity  can  be.  Garth 
V.  Baldtcin,  1  Ves.  646.  Wright  v.  Pearson,  Ambl.  Hep.  358  (but  more  particularly 
stated  in  Feame's  Contingent  Remainders,  4th  edit.  187).  Austen  v.  Taylor,  Ambl. 
Hep.  376.  Doe  v.  Laming,  2  Burr.  1108.  Hodgson  v.  Ambrose,  Bougl.  Hep.  340. 
Jones  V.  Morgan,  1  Bro.  Cha.  Rep.  206.  However,  the  distinction  laid  down  by  Lord 
Talbot,  has  been  admitted  and  acted  upon  in  several  preceding  and  subsequent  cases, 
affording  subject  matter  for  its  application :  and  if  (in  the  words  of  Mr.  Feame)  it 
should  be  found  that  the  distinction  is  in  its  nature  ascertainable  with  sufficient  predsion, 
and  that  it  has  in  fact  prevafled  through  a  great  majority  of  the  most  important  and 
solemn  decisions,  it  remains  to  be  submitted  to  the  wisdom  of  our  courts  how  far  a 
professed  adherence  to  the  same  distinction  may  deserve  their  attention,  as  tending 
to  the  establishment  of  a  system  or  uniformity  of  doctrine  that  may  keep  questions  of 
this  nature  within  some  probable  limits  of  construction.  Feame's  Contingent  Re- 
mainders, 4th  edit.  p.  1G7  to  221,  where  the  propriety  and  reasonableness  of  the 
distinction  is  supported  with  admirable  perspicuity,  and  couuderable  force  of  aigu- 
ment,  by  that  very  accurate  and  learned  author. 

Case  o. — Lfxso  wrsiu  Goldwirs. 

[S.  C.  2  Wh.  &  T.  L.  C.  [7th  edn.]  770.   See  Bold  v.  Hutehmsm,  1855,  5  De  G.  M. 
&  G.  558.   Cf.  cases  collected  in  Loxley  v.  Heath,  1860, 1  De  G.  F.  &  J.  489.] 

Nw.  10,  1736. 

N.B,  By  Lord  Chancellor,  where  articles  are  entered  into  before  marriage,  and 
settlement  made  after  marriage  different  from  those  articles  (as  if  by  articles  the 
estate  was  to  be  in  strict  settlement,  and  by  the  settlement  the  husband  is  made 
tenant  in  tail,  whereby  he  hath  it  in  his  power  to  bar  the  issue)  this  court  will  set 
up  the  articles  against  the  settlement  {Streatfield  v.  Streatfield,  post,  176.  Hart 
V.  Middlehurst,  3  Atk.  371)  :  But  where  both  articles  and  settlement  are  previous 
to  the  marriage,  at  a  time  when  all  parties  are  at  liberty,  tlie  settlement  differing 
from  the  articles  will  be  taken  as  a  new  agreement  between  them,  and  shall  controul 
the  articles.  And  altho'  in  the  case  of  West  and  Erisey  (3  Bro.  Pari.  Cas.  327  [2nd  ed. 
1  Bro.  P.  C.  225]),  Mich.  1726,  in  the  court  of  Exchequer,  and  afterwards  in  the 
House  of  Lords  in  1727,  the  articles  were  made  to  control  the  settlement  made  before 
marriage ;  yet  tiiat  resolution  no  ways  contradicts  the  general  rule ;  for  in  that  case 
the  setuement  was  expressly  mentioned  to  be  made  in  pursuance  cmd  performance  of 
the  said  marriage  articles,  whereby  the  intent  appeared  to  be  still  the  same  as  it  was 
at  the  makiiig  ike  articles. 

(So  Honor  v.  Honor,  1  P.  Will.  123  ;  2  Vern.  658,  S.  C.  Partyn  v.  Roberts,  AM. 
Sep.  315.  Roberts  v.  Kingsley,  1  Ves.  238.  The  general  doctrine  upon  this 
subject  appears  to  be,  that  in  the  case  of  articles  before  marriage,  containing 
limitations  that  would  give  the  parents,  or  either  of  them,  such  an  estate  tail  as 
wouki  enable  the  father  alone  during  the  coverture,  or  the  surviving  parent  after- 
wards, to  bar  the  issue  of  the  marriage  under  a  It^al  settlement  limiting  the 
estate  in  the  same  words,  equity  will  rectify  it,  and  make  a  strict  settlem'nt; 
unless  the  issue  is  otherwise  provided  for  than  by  tlie  limitation  to  the  heirs,  dc,  or 
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from  other  limitations  or  proTisions  in  other  lands,  it  appears  the  parties  knew  and 
intended  the  diBtinction.  But  that  the  court  will  not  interfere,  if  Doth  articles  and 
settlement  are  made  before  marriage,  unless  the  settlement  in  that  can  be  expressed 
to  be  made  in  jnirsuance  of  the  articles  ;  for  the  court  will  suppose  that  the  parlies 
had  altered  their  intention  with  respect  to  the  terms  of  the  marriage ;  which  they 
may  do  before  the  marriage,  though  not  afterwards ;  and  that  the  settlenLent  waa 
made  in  pursuance  of  such  new  agreements,  and  not  of  the  articles. — ^But  when  it  is  said 
to  be  made  in  pwnwvMe  of  ihe  artides^  all  room  for  sut^  a  suppontioa  is  precliuled.) 


[21]  De  Term.  Fascha,  7  Geo.  IL  [1734],  in  Cuhu  Cascoaasix. 
Case  2.— Clake  verws  Clare. 
Afay8[1734]. 

W.  Clare  declares  his  tenn  oi  one  thousand  years,  in  trust  for  his  son  T.  C.  for  so  many 
years  of  the  term  as  he  should  live ;  and  after  his  death  in  trust  for  the  issue  nuw 

of  T.  C.  lawfully  begotten,  for  so  many  years,  dtc,  as  such  issue  male  should  live  ; 
and  when  the  issue  male  of  T,  C.  should  happen  to  be  extinct,  then  in  trust  for  his 
second  son  W.  for  life,  remainder  in  trust  for  the  issue  male  of  W.  for  so  many  years 
as  they  should  happen  to  live ;  the  eldest  to  be  preferred  before  the  youngest ;  and 
after  the  death  of  W.  and  from  the  time  his  issue  male  should  happen  to  be  extinct, 
then  the  premises  to  descend  and  continue  in  the  issue  male  of  the  name  and  family 
of  the  Clares,  which  should  be  next  of  kin,  for  all  the  residue  of  the  term ;  and 
made  his  son  T.  C.  aole  executor  and  residuary  legatee.  The  testator  died,  and  T.  C. 
died  without  issue  male.  The  residue  of  the  term  shall  go  to  the  representatiTe  of 
T.  C.  contrary  to  the  will,  in  which  there  is  a  plain  affectation  of  a  perpetuity. 

Wmiam  Clare,  possessed  of  a  term  of  one  thousand  years,  by  will  dated  AprU 
13,  1706,  devises  it  to  trustees,  in  trust  for  his  son  Thomas  Clare  for  so  many  yeaia 
of  the  teim  as  he  should  live,  and  after  his  death,  in  trust  for  the  issue  male  of  his  son 
Thomas  lawfully  begotten,  for  so  many  years  of  the  said  unexpired  term  as  such  issue 
male  should,  live ;  and  when  the  issue  male  of  his  said  son  Thomas  should  happen 
to  be  extinct,  then  in  trust  for  his  second  son  VfiUiam  for  life ;  remainder  in  trust 
for  the  issue  male  of  his  said  son  WiUiam,  for  so  many  years  aa  they  should  happen 
to  Ure ;  the  eldest  of  such  issue  male  to  be  preferred  before  the  youngest ;  and  after 
the  death  of  the  said  WiZJiam  Clare,  and  from  the  [22]  time  his  issue  male  should 
happen  to  be  extinct,  then  that  the  premisses  should  come,  descend  and  continue 
in  the  issue  male  of  the  name  and  family  of  the  Clares  which  should  be  next  of  kin. 
for  all  the  residue  of  the  tenn ;  and  made  his  son  Thomas  sole  executor  and  residuary 
legatee.  The  testator  died,  and  in  the  year  1718,  Thomas  died  without  havine  had 
any  issue  male.  The  question  was,  Whether  the  whole  term  did  not  vest  abswitely 
in  Thomas  ?  and  whether  the  limitation  over  to  WiUiam  the  second  son,  after  failure 
of  issue  male  of  Thomas,  was  not  void  1 

Mr.  Attorney  General  and  Mr.  Faeakerley  argued,  that  the  limitation  was  good  ; 
for,  that  the  whole  being  vested  in  the  trustees,  Thomas  the  first  son  had  but  a  con- 
tingent interest  in  so  many  years  only  as  should  happen  to  be  expired  at  his  death, 
and  no  absolute  estate  tail  in  the  whole  ;  as  it  must  have  been  to  prevent  the  limitation 
over  to  WUliam  taking  place  ;  then  it  must  be  the  remainder  in  the  trust  for  the  issue 
male  of  Thomas,  which  must  avoid  the  limitation  over.  Indeed  the  word  issue  is  in 
a  will  sometimes  taken  to  be  a  word  of  limitation  (though  in  a  deed  it  can  carry  but 
an  estate  for  life)  in  order  to  fulfil  the  testator's  intent ;  but  that  intent  must  bejdain 
and  manifest,  and  the  words  not  controlled  by  any  other.  This  appears  from  TTyU's 
case,  6  Co.  16,  where  the  words,  after  their  decease^  made  the  other  words  to  be  words 
not  of  limitation,  but  of  purchase ;  and  frtnn  the  cases  (A  PapHlon  versus  Voyce,  and 
Lord  Olenorchy  and  BosviUe  {ante,  3) :  And  the  reason  why,  in  many  cases,  these 
words  are  determined  to  carry  an[estate  tail  is,  because  otherwise  the  testator's  intent 
could  never  take  place ;  which  was  the  reason  of  the  resolution  in  King  and  Melting's 
case,  1  Yent.  214,  225,  but  no  inference  can  be  drawn  from  the  case  of  freehold  to 
that  of  leasehold  estates,  which  have  been  often  differenced  in  this  court.   In  the  case 
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of  Peacock  ami  Spooner,  2  Vent.  195,  the  words  were  stnoiger  than  they  are  [23]  here ; 
and  yet  the  generality  of  them  was  restrained,  and  they  were  construed  to  be  words 
ot  purchase.  If  then  Thomas  took  but  an  estate  for  life,  the  remainder  to  his  issue 
never  taking  place,  must  be  looked  upon  as  out  of  the  question  ;  which  will  let  in  the 
limitation  to  William  :  and  this  is  an  eligible  construction  in  order  to  let  in  a  provision 

his  family,  and  to  follow  his  intent,  which  was,  that  his  son  William  should  take  : 
nor  is  this  intent  controlled  by  any  rule  of  law,  the  contingency  happening  within  the 
compass  of  a  life,  viz.  that  of  Thomas  the  elder  son.  And  that  such  construction  may 
wdl  be  made,  appears  from  the  case  of  Higgins  versus  Dowler,{l)  2  Vem.  600,  and 
from  that  of  Brook  and  Taylor,  Trin.  2  Ga>.  2,  in  S.  R.  where  there  was  a  bequest 
of  a  penonkl  estate  to  his  wife,  upon  condition  to  ffm  his  three  sisters  £6  yearly  for 
their  lives ;  and  after  his  wife's  death,  he  gave  the  same  to  his  daughter  Mary  Taylor, 
upon  the  same  obli^ttion  to  his  sisters ;  and  after  his  daughter's  death,  to  the  miit 
of  her  body ;  and  for  want  of  such  fruit,  to  his  brothers  and  sisters  and  their  children 
then  living  :  the  opinion  of  the  court  was,  that  the  limitation  to  the  brothers  and  sisters 
was  good ;  and  yet  had  there  been  any  fruit  of  the  body,  they  must  have  taken  an 
estate  tail ;  but  they  never  coming  in  esse,  the  second  limitation  was  allowed  to  take 
place.  So  in  the  case  of  Stanley  and  Leigh,  or  Mead  (2  P.  WUL  618  to  631),  at  the 
rdOa,  about  t^iree  terms  ago,  where  there  was  a  bequest  to  one  for  life,  and  to  his  first 
and  every  other  son,  and  there  never  was  any  son,  upon  the  words  if  he  died  without 
imte,  it  was  insisted,  that  the  limitation  over  should  take  place ;  and  that  these  words 
should  be  understood  to  be  issue  at  the  time  of  his  death ;  and  so  allowed  by  the  court : 
for,  thoA  the  limitation  to  the  sons,  and  the  heirs  of  their  bodies,  never  taking  i^ce, 
the  second  limitation  was  good,  there  being  no  danger  of  a  perpetuity.  So  in  our 
case,  had  Thomas  had  any  issue,  they  would  have  taken  an  estate  tail ;  but  there  being 
no  issue  of  him,  the  limitation  over  to  William  the  second  son  is  good. 

[24]  Mr.  Solicitor  General  and  Mr.  Lutioytch  argued  for  the  phiintiff  (who  was 
executor  to  Thomas  the  residuary  legatee)  that  the  limitation  to  William  was  vokl ; 
for,  that  it  was  plainly  the  testator's  meaning,  that  the  issue  male,  and  the  issue  of 
that  issue,  should  take  in  infinitum ;  and  then  he  says,  that  when  the  issue  shall 
be  extinct,  it  shall  go  to  WiUiam.  The  extinguishment  here  meant  is  not  of  any  one 
issue,  but  of  the  whole.  The  words  lawfidly  beaten  are  likewise  considerable,  being 
hdd  by  the  Lord  Hale,  in  King  and  Mming*s  case,  to  be  words  naturally  belonging 
to  the  creation  of  an  estate  taiL — Only  suppose  he  had  made  as  many  limitations  for 
lives  as  there  had  been  possibility  of  people's  taking  :  would  not  this,  in  a  court  of  equity, 
be  looked  upon  to  be  the  same  as  if  he  had  limited  it  to  hhn  and  the  issue  of  his  body  1 
and  has  he  not  done  it  here  ?  He  has  limited  it  to  as  many  as  should  be  of  the  name 
and  family  of  the  Glares,  according  to  Judge  BitdielVs  invention  in  1  Inst.  377  b. 
But  such  practices  have  always  been  discountenanced,  nothing  being  so  contrary 
to  our  laws  as  the  admission  of  a  perpetuity.  Nor  wUl  the  other  method,  which  has 
been  attempted  to  support  this  Imiitation,  do  better;  which  is  that  of  construing 
Thomas  to  take  an  estate  for  life,  and  then  striking  out  the  remainder  to  his  issue 
male,  as  if  it  had  never  been ;  because  there  never  was  any  issue  male  of  him ;  for 
it  is  admitted,  that  if  Thomas  had  had  any  issue  male,  this  limitation  over  had  been  void ; 
and  the  making  it  good  by  failure  of  issue  male,  would  be  maldng  the  validity  of  the 
limitation  to  depend  upon  a  subsequent  accident ;  whereas  it  must  stand  upon  its 
own  bottom,  and  cannot  be  decreed  to  be  good  or  bad  upon  any  unforeseen  accident.  (2) 
He  oinnion  of  the  Master  of  the  Bolls,  in  the  case  of  Stanley  versus  Leigh,  was  found 
upon  the  case  of  Higgins  versus  Dowler  {ante,  23) ;  and  there  are  now  thoughts 
of  appealing  from  that  decree  at  the  rolls.  If  the  case  of  Brooks  versus  Taylor  {ante, 
23),  had  depended  singly  on  the  words  to  her,  and  after  her  decease  to  the  fruit  of  her 
body,  it  had  clearly  been  an  estate  taU ;  but  the  [25]  reason  was,  that  there  were 
those  other  words,  To  my  brothers  and  sisters  then  living,  which  brought  it  within  the 
compass  of  a  life  ;  and  these  words,  then  lixing,  make  the  case  to  be  the  same  as  the 
Duke  of  Norfolk%  3  Chan.  Cases.  In  the  case  of  the  Lady  JLane^torough  versus  Foee 
{post,  262),  the  sessions  before  last,  in  the  House  of  Peers,  the  judgment  was  (by  the 
advice  id  all  the  judges  present)  that  there  was  no  im{died  estate;  and  consequently 
the  recovery  void :  which  shews  that  the  eourt  has  never  Uud  any  atxess  on  the  accident 
of  the  death  happening  or  not  happening.  And  in  the  case  of  Scaitergood  versus 
Hedgey  the  Lord  Trd/y  and  the  other  judges  hdd  that  the  accident  of  no  son  being 
bom  was  not  to  influence  the  case  one  way  or  other ;  which  is  another  strong  authority 
that  subsequent  accidents  are  not  (o  be  r^rded. 
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Lord  Chancellor.  Two  questions  have  been  made  in  this  case ;  the  first  is,  what 
estate  Thomas  the  eldest  son  took  by  this  will  1  whether  an  estate-tail,  or  an  estate 
for  life  only  1  And  secondly,  whether,  if  he  took  but  an  estate  for  life,  the  subsequent 
accident  of  his  dying  without  issue  male,  or  rather  never  having  had  any  issue  male, 
will  let  in  the  limitation  to  William  the  second  son  1  As  to  the  first,  I  am  of  opinion, 
that  Thomas  took  but  an  estate  for  life  :  nor  will  the  subsequent  words,  That.from 
and  immediately  after  his  death  the  trustees  should  suffer,  &c.,  enlarge  his  estate  for 
life.  The  word  issue  (3)  in  a  deed  can  never  be  a  word  of  limitation ;  but  is  made 
so  in  wills  to  serve  the  testator's  intent :  which  was  the  reason  of  the  resolution  in 
the  case  of  King  and  Melling.  And  if  the  present  case  was  like  that,  1  should  think 
myself  bound  to  observe  that  resolution ;  but  that  was  of  a  freehdd,  which  may  and 
must  descend  to  the  issue ;  and  this  is  of  a  leasehdd,  which  without  a  particular  pro- 
vision, can  never  descend ;  but  must  in  course  of  admioistration  :  and  thereflre, 
as  here  is  an  express  estate  for  life  limited  to  Thomas,  it  shall  not  be  enlarged  by  any 
of  the  subsequent  words ;  especially  when  in  the  limitation  to  William  the  second 
son,  he  has  ez-[26]'pla'ined  what  he  meant  by  the  gift  to  the  issue  in  the  first  part ; 
for,  there  he  gives  it  to  the  first  and  every  other  son,  and  the  heirs  male  of  their  bodies  : 
BO  it  is  plain  he  intended  every  issue  tliat  was  bom  of  Thomas  should  take ;  and  then 
the  limitation  to  William,  being  at  so  great  a  distance,  is  too  remote,  and  cannot  take 
effect. 

The  next  question  is,  whether  the  subsequent  accident  of  Thomas  dying  without 
issue  will  better  the  case  for  WUliam  1  And  as  to  that,  I  think,  all  deeds  and  wills 
are  to  stand  as  they  did  at  the  time  of  the  making  them,  and  cannot  be  made  ^ood 
by  any  after-act ;  especially  where  such  act  is  collateral ;  and  is,  upon  its  happening, 
such  a  contingency  upon  which  no  estate  can  commence  by  law.  Was  it  ever  said  in 
case  of  a  limitation  to  one,  and  if  he  die  without  issue  Iwvng  at  tlte  time  of  his  death, 
that  you  must  wait  till  his  death  to  determine  whether  the  limitation  be  good  or  not  i 
If  so,  that  limitation  would  be  no  better  than  a  general  limitation  upon  a  general  failure 
of  issue. 

The  case  of  Biggins  versus  Ihwler  is  very  imperfectly  reported ;  and  was  upon  a 
demurrer  {arUe,  23),  where  things  are  not  argued  with  that  nicety  which  they  are  upon 
arguing  the  merits  of  a  cause.  That  of  Staidey  and  Lee  {ante,  24)  has  not  been  pulacu- 
lany  mentioned ;  so  that  what  we  have  of  it  is  only  upon  memory  :  and  I  think  it 
much  better  to  stick  to  the  known  general  rules,  than  to  follow  any  one  particular 
precedent  which  may  be  founded  on  reasons  unknown  to  us  :  such  a  proceedmg  votUd 
confound  all  property.  That  of  Brooks  and  Ta/ylor  (ante,  23)  (whatever  reaaon  tJie 
judges  might  go  upon),  was  certainly  very  different,  by  reaaon  of  the  words  then  living ; 
but  there  is  a  plain  aSectation  of  a  perpetuity  as  strongly  declared  by  the  testator 
himself  as  can  be  ;  and  a  succession  of  estates  for  life  to  persons  not  in  esse,  is  as  much 
a  perpetuity,  and  as  little  to  be  endured,  as  would  be  that  of  an  estate  tail,  of  which  no 
recovery  could  be  suffered.  The  case  of  Lady  Lanesborough  versus  Fox  {post,  262) 
is  the  strongest  authority  that  can  be  ;  and  even,  had  it  not  been  in  the  House  [27]  ot 
Lords,  I  should  have  thought  myself  bound  to  go  according  to  the  general  and  known 
rules  of  law. 

And  so  decreed  (4)  the  term  to  Tiwmas,  as  being  the  residuary  legatee  of  his  father ; 
and  from  him  to  the  plaintiff,  who  was  the  executor  of  Thomas 

N,B.  As  to  this  last  pomt  Surges  and  Burges,  1  Mod.  114, 1  Chan.  Ca.  229 ;  and  D. 
of  Norfolk's  Case,  3  Chan.  Ca.  19,  29. 

(1)  A.  demises  lands  for  a  long  term  in  trust  for  B.  for  life,  then  to  his  son  for  the 
remainder  of  the  term  ;  and  in  default  of  issue  of  such  son,  to  the  second  and  other  sons 
of  B.,  and  for  want  of  issue  male,  to  the  daughters  of  B.  for  the  remainder  of  the  terra. 
There  having  never  been  a  son,  the  limitation  to  the  daughters  was  held  good. 

(2)  Sed  md.  Lord  Mansfield's  argument  in  Doe  v.  Fonereau,  Douglas  Bep.  509. 
Ho^dns  V.  Hoj^ins,  post,  51.  Brovmsioord  v.  Edvxirds,  2  Ves.  249.  The  result  of 
which  cases  seems  to  be,  that  a  devise  may  operate  either  way,  according  to  the  event. 

(3)  In  what  cases  used  as  a  word  of  purchase,  vide  Feame's  Contingent  Bematnder*, 
4th  edit.  163,  233.  248,  500.  563  ;  and  when  as  a  word  of  limitation.  285 

(4)  Beg.  Lib.  A.  1733.  £ol.  443.  It  should  seem  that  the  authority  of  this  case 
has  been  shaken  in  no  inconsiderabie  degree,  by  Sheffield  v.  Lord  Orrery,  3  Atk.  282. 
Doe  V.  Fotmereau,  Doug.  470.   Marsh  v.  Marsh,  Bro.  Ch.  Bep.  293.  which  cases  go 
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the  length  of  eatabtishing  the  doctrine  laid  down  in  Higgins  v.  Dowler,  1  P.  Will.  98  ; 
Stanley  v.  Leigh,  2  P.  Will.  686.  And  also  Lloyd  v.  ^Carew,  Shower's  Cos.  in  Pari. 
137.  Gower  V.  Grosvenar^  Bamard.  5i.  Maddox  v.  Haines,  2  P.  Will  ^21.  Shphena 
T.  StejAens,  poet,  228.  SaiAerton  v.  Sabberton,  post,  245.  Feame^s  Contingent  Bern. 
407.  The  notes  to  Doe  y.  Fonnereau,  Dougt.  485.  2  Black  Cam.  174.  The  result 
of  whkh  cases,  as  applicable  to  the  present,  seems  to  foe  this,  that  the  principle  of 
preventing  perpetuities  did  not  render  it  necessary  to  hold  the  limitation  over  to  Williain, 
to  be  void  in  its  creation  ;  for  if  Thomas  had  died  leaving  issue  male,  the  entire  interest 
and  doinini6n  in  the  term  devised,  would  have  vested  in  him,  and  nothing  left  upon 
which  the  subsequent  limitations  could  attach  ;  but  as  the  other  alternative  happened. 
viz.  that  Thomas  had  no  son,  the  limitation  over  to  William  operated  as  an  executory 
devise,  the  contingency  happening  within  the  time  established  by  law  to  prevent  per- 
petuities, viz.  within  the  compass  of  a  life,  that  of  Thomas  the  elder  son.  Sed  vid. 
Wyih  V.  Blaekman,  1  Ves.  202.   Knight  v.  EUis,  2  firo.  Cha.  Rep.  570. 


Case  7. — Stephens  versus  Hidb.(1)  [1734.] 

H.  U.  devises  three  fourths  of  his  personal  estate  to  his  three  sons,  equally  to  be  divided 
between  them ;  and  the  other  fourth  to  them,  in  trust  for  his  two  daughters ;  the 
interest  to  be  paid  them  respectively  during  their  natural  lives,  and  afterwards  to 
their,  or  either  of  their  child  or  children  ;  and  for  default  of  such  issue,  to  his  thre" 
sons,  equally  to  be  divided  between  them  ;  one  his  daughters  leaves  a  son,  under 
whom  the  plaintiff  claims,  and  the  other  dies  without  issue.  The  moiety  of  the  sister 
who  died  without  issue,  shall  not  go  to  the  three  brothers,  but  to  the  representative 
of  the  nephew. 

Upon  a  rehearing,  the  case  was  thus  :  Humphrey  Hide,  the  testator,  did  by  his  will 
in  the  year  1718,  devise  three  fourths  of  his  personal  estate  to  his  three  sons,  equally 
to  be  divided  between  them  ;  and  as  to  the  other  fourth  he  devised  it  to  his  three  sons, 
but  in  trust  only  for  his  two  daughters,  and  by  their  approbation  to  be  put  out  at  interest 
in  the  name  o{  his  three  sons,  and  the  interest  to  be  paid  to  his  two  daughters  respectively 
during  their  natural  lives,  and  afterwards  to  their  or  either  of  their  child  or  children  ; 
and  for  default  of  such  issue,  he  devised  it  to  his  three  sons,  equally  to  be  divided  between 
them  ;  one  of  his  daughters  leaves  a  son  (under  whom  the  plaintiff  claimed)  and  the 
other  dies  without  issue.  The  question  was,  whether  the  son  should  take  the  moiety 
belonging  to  his  aunt,  who  died  without  issue  %  or  whether  it  should  go  to  the  three 
sons  1  The  Master  of  the  Bolls  decreed  the  son  to  take  only  the  moiety  belonging  to 
hifl  mother,  and  the  other  moiety  to  go  to  the  three  sons  of  Humfhry  Hide. 

Mr.  AtUrmey  Gffneral  and  Mr.  Fazakerly  argued  for  the  plaintiff,  that  the  children 
of  the  daughters  must  take  by  purchase ;  and  that  the  devise  being  to  the  child  or 
chil-[28}-dren  of  either  of  them,  any  issue  of  them  or  either  of  them,  was  entitled  to  the 
whole  that  was  devised ;  that  had  the  estate,  instead  of  being  limited  to  his  two 
daughters,  been  limited  to  two  strangers,  there  could  be  no  doubt  but  that  the  surviving 
child  must  take  the  whole  ;  and  the  two  daughters  taking  only  an  estate  for  life,  their 
child  or  children  do  not  claim  through  or  under  them,  and  consequently  it  is  the  same 
as  if  the  devise  had  been  to  two  strangers,  and  then  to  the  child  or  children  of  his  two 
daughters.  The  testator  does  not  say.  that  they  shall  take  the  motives  respectively ; 
but  devises  it  to  the  child  or  children  of  either  of  them  :  so  that,  by  the  plain  and  neces- 
sary construction  of  the  words,  nothing  could  go  to  the  sons  if  there  was  a  child  or 
children  of  either  of  the  testator's  daughters. 

Mr.  Solieitor  General,  Mr.  LutwyU^,  Mr.  Vemey  and  Mr.  Floyer  argued  on  the 
other  hand  for  the  defendant,  that  the  moiety  cf  the  daughter  who  died  without  issue 
must  go  to  the  three  sons ;  for,  that  there  was  no  doubt  hut  that,  by  the  word  re- 
spectively, the  daughters  were  tenants  in  common  ;  and  the  subsequent  limitation,  being 
founded  on  the  first  devise,  must  receive  the  same  construction  as  to  the  children 
taking  by  purchase.  This  being  a  personal  estate,  the  testator's  intent  could  not  other- 
wise be  mlfilled  than  by  making  them  take  by  immediate  devise ;  but  that  intent  was 
only  to  provide  for  his  two  daughters  and  their  respective  issues  in  the  natural  order ; 

C.  v.— 21 
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viz.  the  child  or  children  of  one  to  take  what  belonged  to  his  or  their  mother,  and  not 
what  belonged  to  the  other  Biater :  so  that  thia  case  must  be  considered  as  if  the  testator 
had  devised  one  moiety  to  one  daughter  and  her  issue,  and  the  other  to  the  other  and 
her  issue  ;  and  for  want  of  such  issue  to  the  sons  :  where  there  can  be  no  doubt  but 
that,  upon  failure  of  issue  of  one  daughter,  her  share  must  have  gone  over  to  the  sons  : 
but  if  the  subsequent  words  should  be  explained  according  to  the  construction  insisted 
on  for  the  plaintii!,  and  that  one  daughter  had  died  first,  [29]  both  having  issue,  the 
moiety  of  the  deceased  (whose  child  or  children  were  never  to  take  during  the  other's 
life)  must  go  either  to  the  surviving  daughter,  which  is  contrary  to  the  nature  of  a 
tenancy  in  common ;  or  else  it  must  have  expected,  and  been  in  abeyance  until  the 
death  of  the  surviving  sister ;  which  is  absurd  :  but  according  to  our  oonstruction  it 
will  go  to  the  issue  of  the  person  first  dying,  and  upon  failure  of  such  issue  go  over  to 
the  sons,  in  which  there  is  no  inconvenience.  And  it  it  had  happened  that  one  daughter 
had  had  but  one  child,  and  the  other  several ;  then  either  the  issue  of  each  daughter 
must  have  taken  thedr  mother's  share  respectively  according  to  our  construction, 
or  all  the  children  must  have  taken  equally  per  capUa ;  which  is  contrary  to  the  testa- 
tor's intent. 

Lord  Chancellor.  The  question  here  is,  to  how  much  of  the  testator's  estate  the 
plaintifE,  claiming  under  the  son  of  one  of  the  daughters,  is  intitled  1  And  in  this  will, 
as  well  as  in  every  other,  the  testator's  intent  ia  to  be  gathered  from  the  words  of  the 
will,  without  either  adding  or  rejecting  any,  which  can  posssibly  have  any  meaning. 
The  testator  has  here  devised  his  estate  to  be  divided  into  four  parts ;  three  whereof 
he  gives  to  his  three  sons,  and  of  those  three  the  sons  are  ^tnl^  tenants  i&  common : 
the  fourth  he  has  given  to  his  two  daughters ;  but  with  this  difierence,  that  whereas 
the  sons  have  the  property  of  their  respective  shares  given  them,  the  daughters  have 
not  the  absolute  property  in  that  share  which  comes  to  them  ;  but  only  the  interest, 
which  is  to  be  paid  to  them  respectively  during  their  lives,  and  by  this  word  respeetivdy 
{Fisher  v.  Wigg,  1  P.  Will.  1),  they  are  tenants  in  common. 

The  next  limitation  to  the  chUdren  vests  the  whole  property  in  them,  and  they  take 
as  purchasers  according  to  Wyld's  case,  6  Co.  16  a,  but  then  it  is  contended  that  they 
must  take  respectively  as  well  as  their  mothers  :  this  I  see  no  reason  for,  there  being 
no  words  of  division  in  the  devise  to  them ;  but  the  whole  is  to  go  over  to  either  of  their 
child  or  children.  And  when  a  testator  has  used  [30]  such  plain  words  to  shew  his  intent, 
that  whether  there  was  one  or  more  children,  that  in  either  case  the  child  or  children 
should  take  the  whole,  I  cannot  add  words  to  make  the  mcnety  only  to  ^o  to  his  child 
or  children,  against  the  testator's  plain  intent ;  which  appears  from  this ;  that  wher- 
ever he  intended  a  tenancy  in  common  he  has  expressed  it,  as  by  the  word  respectively 
in  case  of  the  daughters,  and  the  words  equally  to  be  divided  in  case  of  the  sons.  Nor 
is  there  any  absuraity  in  supposing  that  if  there  had  been  many  children  of  one  sister, 
and  none  of  the  other,  that  the  children  should  take  the  share  of  her,  who  left  no  issue 
in  the  mother's  life-time  ;  since  his  intent  wa^  equal,  and  as  rational,  in  case  there  had 
been  many  children,  as  but  one,  as  in  the  present  case.  But  if,  on  the  other  hand,  after 
the  death  of  one  without  issue,  the  whole  was  not  to  go  over  to  the  chOdren  of  the  other 
till  their  mother's  death,  the  surviving  daughter  would  have  an  estate  for  life  by  im- 
pUcation ;  and  so  the  absurdity  of  an  abeyance  or  expectancy  be  avoided.  Nor  does 
It  seem  contrary  to  the  testator's  intent,  that  his  grand-children  should  take  per  capita, 
they  all  being  equally  related  to  him ;  but  as  thrae  are  only  cases  that  might  have 
happened,  I  uiink  it  not  necessary  for  me  to  determine  how  the  estate  would  then  have 
gone  ;  that  which  has  happened  is  only  now  in  judgment ;  and  upon  the  whole,  I  am 
of  opinion  that  the  testator's  intent  was,  that  any  chud  of  either  of  his  daughters  should 
(in  all  events)  take  the  whole  of  this  fourth  part,  and  no  part  to  go  over  to  his  sons  till 
failure  of  such  issue. 

And  80  decreed  for  the  plaintiff. 

(1)  In  Beg.  Lib.  A.  1733,  fol.  321,  this  case  is  thus  stated,  viz.  Humphrey  Hide,  by 
his  will  bearing  date  the  9th  of  August  1718  ;  appointed  his  sons  John,  WUliam,  and 
Edtoard  Hide,  and  his  daughters  Elizabeth  (the  wife  of  James  King),  and  Margaret 
(then  Beyndds  who  soon  auerwaids  married  the  plaintiff),  executors  of  his  will,  and 
directed  that  the  residue  <rf  his  peraonal  estate  should  be  divided  into  four  equal  parts, 
three  whereof  he  gave  to  his  three  sons,  and  directed  the  other  fourth  part  thereof  to  be 
put  out  on  good  security,  in  the  name  of  his  said  three  sons,  upon  trust  only,  to  and 
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for  the  respective  usee  of  his  said  daughters,  and  the  interest  to  be  paid  to  them  respec- 
tively during  their  lives,  and  afterwards  to  their  or  either  of  their  child  or  children,  and 
for  want  of  issue,  to  his  said  three  sons  equally  ;  on  the  16th  Afa^  1719,  the  said  testator 
died,  and  his  said  sons  and  daughters  proved  his  will,  and  after  payment  of  his  debts, 
<£c. ,  made  a  division  of  the  residue  of  his  personal  estate,  which  amounted  to  £3440,  and 
on»-fourth  being  £860  was  j^ftoed  out  by  the  said  John^  WiUiam,  and  Bdvxtrd  Eide,  at 
interest,  in  their  names,  and  in  trust  for  the  respective  uses  of  the  said  Elizt^th  King 
and  Margaret  Reynolds  and  their  children,  in  manner  f(^owing,  rtsr.  £600  iu  lottery 
annuities,  were  with  their  consent  sulucribed  into  the  South  Sea  Company,  and  the 
£260  residue  remained  in  the  hands  of  the  said  William^  John,  and  Edtcard  Hide,  on 
their  agreeing  to  answer  interest  for  the  same.  Elisabeth  King  died  without  issue, 
and  soon  afterwards  the  said  Marga/ret  Reynolds  died,  leaving  issue  only  the  defendant 
Reynolds ;  the  plaintiff  long  before  the  death  of  the  said  Eliaibelh  King,  married  with 
the  said  Marga/ret,  and  thereby  became  entitled  to  the  whole  produce  of  the  said  stock, 
and  annuities  and  interest  of  the  said  £260  from  the  death  of  the  said  Elisabeth  King, 
to  the  dea^  of  the  said  Marmret,  when  the  defendant  Reynolds  became  entitled  to  a 
fourth  part :  the  defendant  Reynolds  b^  deed  of  the  8th  July  1731,  in  consideratum 
fA  £24  a  year,  sold  his  interest  to  the  plaintiff .  ^e  said  / oAn  and  Bdteard  Hide  being 
dead,  the  said  estate  subject  to  the  said  trust,  became  vested  in  the  said  defendant 
William.  John  Hide  having  made  his  will,  appointed  the  defendant  Mary  executrix  ; 
she  insisted  upon  such  interest  as  her  husband  was  entitled  to.  The  defendant  William 
Hide  insisted,  that  the  plaintiff  was  not  entitled  to  the  whole  dividend  of  the  said  stock 
and  interest  of  the  £260,  but  that  on  the  said  Elizabeth  King's  death,  without  issue, 
one  moiety  of  the  premises  came  to,  and  ought  to  be  divided  between  him,  the  said  de- 
fendant, and  his  brother  Johm,,  in  thirds,  viz.  two-thirds  to  him  in  his  own  right,  and 
his  brother  Edward's  right  (he  being  dead,  and  had  appointed  the  defendant  William 
his  executor).  The  defendant  Mary  claimed  no  interest  in  the  premises,  and  the  de- 
fendant Reynolds  by  his  answer,  admitted  the  said  assignment.  Upon  the  hearing 
the  Master  of  the  RMs,  decreed  that  the  said  Elisabeth  King's  moiety  of  the  said 
£260,  and  of  the  said  South  Sea  Stock  and  annuities,  bdonffed  to  the  said  testator's 
three  sons,  she  being  dead  wUhout  issue,  and  that  the  defencuint  Reynolds  could  only 
take  the  other  moiety  thereof,  given  to  the  said  Margaret  his  mother.  From  this  decree, 
the  i^intifi  appealed,  and  upon  the  rehearing  before  the  Lord  Cham,cellor,  his  lordship 
declared,  that  the  plaintiff  was  entitled  to  the  £260  and  the  South  Sea  Stock  and  South 
Sea  annuities,  which  was  the  produce  of  the  lottery  annuities,  and  to  the  interest  and 
dividends  thereof ;  the  defendant  ReywAds  having  assigned  the  same  to  the  plaintiffs ; 
but  no  costs  on  either  side. 


[31]  Case  8.— HEBBLETHWAITE  versus  Cartwright. 

[See  Doe  v.  HaUeU,  1813, 1  M.  &  S.  136 ;  Massy  v.  Uoyd,  1863, 10  H.  L.  C.  262 ;  Locke 

V.  Duidop,  1888,  39  Ch.  D.  398.] 

May2\  [1734]. 

A.  upon  his  marriage  with  B.  settles  his  estate  to  the  use  of  himself  for  life,  remainder 
to  first  and  other  sons  in  tail  male,  remainder  to  trustees  for  one  thousand  years, 
remainder  to  his  brother  C.  for  life,  remainder  to  the  heirs  male  of  his  body  hereafter 
to  be  begotten ;  and  then  declares  the  trust  of  the  term,  that  if  there  should  be  no 
issue  mau  of  the  bodies  of  A.  uid  B.  begotten,  that  should  live  to  the  age  of  twenty- 
one  years,  or  be  married  and  have  issue,  and  that  there  should  be  a  daughter  or 
daughters  of  the  bodies  of  A.  and  B.  such  daughter  should  have  £4000  for  her  portion  ; 
and  if  two  or  more,  they  to  have  £5000.  equally  to  be  divided  at  thar  ages  of  twenty- 
one,  or  days  of  marriage,  which  should  finit  happen :  and  if  only  one  daughter,  she 
to  have  the  yearly  sum  £100  to  be  paid  her  half  yearly  for  her  maintenance ;  if  two  or 
more,  the  Hke  sum  to  be  paid  them  half  yearly  in  equal  shares,  until  their  respective 
portions  paid  ;  if  the  portions  not  paid,  the  trustees  to  raise  them  out  of  the  rents, 
or  by  sale  or  mortgage  of  the  premises,  or  of  part.  Provided  that  if  the  father  should 
in  his  life-time  prefer  them  in  marriage  with  portions  equivalent,  or  the  remainder 
man  should,  i^ter  the  father's  death,  or  that  there  should  be  no  daughter  who  should 
attain  the  age  of  twenty-one,  or  be  married,  then  the  term  to  cease.   B,  died  in  the 
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Ii£e  of  A.  leaving  no  son,  but  three  daughters,  who  are  all  unmarried  :  C.  took  an 
estate  tail  under  this  settlement :  and  the  portions  may  he  raised  for  the  daughters 

in  the  life-time  of  A.  their  father. 

James  HebbUthiuaite,  upon  his  marriage  with  Bridget  CM,  settled  his  estate  to 
the  use  of  himself  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  remainder 
to  trustees  for  one  thoutond  years  (the  trust  whereof  is  afterwards  declared),  remainder 
to  his  brother  Charles  HebbUthwaite  for  Hfe,  and  after  his  decease  to  the  heirs  male 
of  his  body  hereafter  to  be  begotten ;  and  then  declares  the  trust  of  the  term  to  be, 
that  in  case  there  should  be  no  issue  male  of  the  bodies  of  the  said  James  and  Bridgel 
begotten,  that  should  live  to  the  age  of  twenty-one  years,  or  be  married  and  have  issue, 
and  that  there  should  be  one  or  more  daughter  or  daughters  of  the  bodies  of  the  said 
James  and  Bridget,  that  then  the  said  daughter  or  daughters  should  have,  if  but  one, 
the  sum  of  £4000  for  her  portion ;  and  if  two  or  more,  the  sum  of  £5000  equally  to 
be  divided  between  them  at  their  ages  of  twenty-one,  or  days  of  marriage,  which  should 
first  happen  ;  and  that  if  there  should  be  but  one  daughter,  that  then  she  should  have 
the  yearly  sum  of  £100  to  he  paid  her  half-yearly  by  equal  portions  for  her  maintenance  ; 
and  if  there  should  be  two  or  more,  then  the  sum  of  £100  to  be  paid  them  half-yearly 
in  e(jual  shares,  till  their  respective  portions  should  be  raised  and  paid  ;  and  in  case  the 
portions  were  not  paid,  that  then  the  trustees,  their  executors,  <&c.,  should,  out  of  the 
rents  or  profits,  or  by  mortgage  or  sale  of  the  premisses,  or  any  part  [32]  thereof,  during 
the  term,  raise  and  pay  the  several  portions  before  limited,  provided  that  if  the  father 
should  in  his  life-time  prefer  them  in  marriage  with  portions  equivalent  to  thoee  hernn 
limited,  or  that  after  his  death  the  remainder-man  should  upon  their  marriage  pay  them 
portions  equivalent,  or  that  there  should  be  no  daughter  or  daughters  who  should  live 
to  attain  the  age  of  twenty-one  or  be  married,  that  then  the  term  should  cease  and  be 
void.  Bridget  the  wife  died  in  her  husband's  life-time,  leaving  no  issue  male,  but  only 
three  daughters,  who  are  all  unmarried.  (In  Reg.  Lib.  A.  1733,  fol.  391 ,  the  daughters 
are  stated  to  be  married.) 

Two  questions  were  made  :  First,  what  estate  Charles  HehbUthwaUe  had  1  Secondly, 
whether  upon  this  trust  the  daughter's  portions  were  raised  in  their  father's  life- 
time. 

As  to  the  first  question  the  Lord  Chancellor  was  clearly  of  opinion,  that  Chaties 
took  an  estate  tail :  and  that  the  words  hereafter  to  be  begotten,  do  not  confine  it  to  the 
issue  bom  after,  but  will  likewise  take  in  that  bom  before ;  the  words  procretUis  dt 
proereandis  beong  of  the  same  import,  according  to  I  Inst.  20 ;  and  24  Ed.  3.  pi.  1 5. 
where  the  imitation  was  hendihus  quos  ilU  de  corpore  proereaverii,  held  it  should 
take  in  the  issue  born  before.  And  this,  he  said,  was  to  prevent  the  great  (1)  oonfuuon 
which  would  otherwise  be  in  descents,  by  setting  in  the  younger  before  the  elder, 

The  precedents  in  raising  daughters  portions  have  gone  both  ways ;  sometimes 
they  have  been  decreed  to  be  raised  in  the  (2)  parents  life-time,  and  at  other  times  not : 
which  shews  that  the  raising  or  not  raising  must  depend  upon  the  particular  penning 
of  the  trust.  In  the  case  of  BroTne  versus  Berkeley,  Abr.  Eq.  Ca.  340,  7.(3)  the  raising 
the  portion  in  the  mother's  life  time  was  refused  ;  because  the  provision  of  maintenance 
was  not  to  commence  until  the  death  of  the  jointress,  and  consequently  the  portion 
could  not  he  raised  till  then ;  for,  the  main-(33]-tenance  must  precede  the  portion : 
and  if  that  which  was  to  precede  the  portion  must  have  waited  the  jointress's  death, 
it  foUows  clearly,  that  the  portaion,  which  was  to  come  after,  must  do  so  likewise.  And 
in  that  of  CorbeU  versus  MaidvxU,  2  Vem.  640,  and  Eq.  Ca.  Abr.  337, 5,  it  was  requinte 
that  the  daughter  should  be  unmarried  and  unprovided  for  at  his  decease  ;  but  here 
not  only  the  term  is  not  contingent,  but  absolutely  vested  in  the  trustees  ;  and  all  the 
contingencies  in  the  declaration  of  the  trust  of  the  term  precedent  to  the  raising  the 
portions  have  happened  ;  as  that  of  not  having  issue  male,  the  daughters  marrying 
or  attaining  the  age  of  twenty-one,  <&c.  Indeed  during  the  life  of  the  father  and  mother, 
it  was  contingent,  by  reason  of  the  uncertainty  whether  there  would  be  any  issue  male 
between  them  :  but  immediately  upon  the  mother's  death  it  became  no  longer  con- 
tingent, but  absolutely  vested,  by  reason  of  one  of  the  parties  death  without  issue  male, 
whkh  in  this  court  is  deemed  a  total  failure  of  issue  male  between  them.  The  case  of 
Greaves  versus  Maddtson,  Ch.  Jus.  Jo.  201,  was  a  stronger  case  than  (4)  this,  and  was 
at  law ;  yet  there  the  portions  were  adjudged  to  be  raised  in  the  father's  fife-time ; 
though  by  the  express  words  of  the  condition  he  was  to  be  dead  before  the  portions  were 
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to  be  raised  :  but  in  our  case  the  father's  death  is  not  at  all  made  part  of  the  condition  ; 
it  is  only  said,  t?uU  if  there  be  no  issue  male  betvxen  them,  then  the  trustees  are  to  raise  out 
of  the  rents  and  profits,  or  by  sale  or  mortgage  of  the  premisses,  Sec.,  without  any  mention 
made  of  the  father's  death.  Nor  will  the  option  given  to  the  trustees  of  raising  either 
by  rents  and  profits,  or  sale  or  mortgage  of  the  premisses,  warrant  the  conclusion  that 
has  been  inferred,  that  Jamas  HeiMethioaite's  death  must  necessarily  precede ;  since 
it  is  impossible  for  the  trustees  to  raise  the  portions  out  of  the  rents  and  profits  during 
his  life  :  for,  in  deeds  it  is  usual  to  put  in  every  way  which  may  be  made  use  of ;  but  it  does 
not  from  thence  follow,  that  the  daughters  are  to  wait  till  the  trustees  can  make  their 
choice  which  way  they  will  raise  their  portions:  that  might  be  making  them  wait  till  their 
fortanM  could  be  of  [34]  no  service  to  them.  And  though  the  mortgage  or  sale  is  to  be 
during  the  term  which  is  not  to  commence  in  possession  till  the  Eather's  death,  yet  the 
portiona  may  well  be  raised  in  his  lif&-time ;  it  being  no  where  said,  that  the  portions  shall 
not  be  raised  till  after  such  time  as  the  term  shall  take  effect  in  possession.  Indeed  had 
there  been  no  express  authority  given  to  the  trustees  to  sell  or  mortgage,  there  mi^ht 
be  some  difficulty ;  but  since  they  have  the  power  of  both,  they  may  use  that  which 
best  suits  the  interest  of  the  daughters. 

The  next  thing  to  be  considered  is  the  proviso,  where  the  term  is  made  void,  in  case 
the  father  should  in  his  life-time  prefer  the  daughters  in  marriage  with  portions  e<}uiva- 
lent  with  those  provided  for  them  by  the  settfement.  The  proviso  has  been  objected 
to  proTe  that  the  party's  design  was,  that  the  portions  might  not  be  raised  during  the 
iather's  life,  by  reason  of  the  power  reserved  to  him  of  providing  for  them  in  his  life- 
time by  portions  equivalent :  and  to  prove  this  has  been  cited  the  case  of  Corbet  versua 
MaidweU  ;  (6)  but  that  case  widely  differs  from  the  present  one  :  for,  there  it  was  part 
of  the  description  of  the  daughter  that  she  should  he  unmarried  and  unprovided  for 
at  the  time  of  the  father's  death  ;  which  description  gave  the  father  time  to  perform 
it  during  his  life,  for  the  reasons  before  mentioned :  but  we  have  no  such  description 
here  ;  nor  can  it  be  thought  from  the  nature  of  the  thing,  that  a  second  marriage  might 
be  intended ;  a  portion  upon  a  second  marriage  being  not  a  portion  equivalent  to  that 
provided  by  the  settlement,  it  could  only  be  a  first  marriage  that  was  intended ;  and 
upcm  that  and  no  other  were  the  portions  to  arise  :  not  upon  the  distant  and  remote 
consideration  of  the  second  marriage. 

And  so  (6)  decreed  the  portions  to  be  raised  with  interest  from  the  mother's  death, 
at  which  time  they  first  vest-ed. 

(1)  Vid.  Hewit  v.  Ireland,  1  P.  Will.  427.  Long  v.  Beaumont,  ibid.  231.  But  it 
has  been  held,  that,  where  the  words  were  in  posterum  proavandis,  sons  bom  before 
shall  be  excluded  on  account  of  the  peculiar  force  of  "  in  Inst.  20 ;  Adj.  M.  26  Elie. 
B.  R. ;  3  Leonard,  87  ;  1  posterum,"  Harg.  ed.  in  notis,  3. 

(2)  GreaixsY.  Maddison,  Jones  (TAo.)  Rep.  201.  Staniforth  v.  Staniforth,  2  Vem. 
460.  Bacon  v.  Clerk,  Prec.  in  Chanc.  500.  Gerrard  v.  Gerrard,  2  Vern.  458.  Sandys 
v.  Sandys,  1  Will.  707.  Hall  v.  CarUr,  2  Atk.  355,  <&  Lib.  Beg.  248,  Ann.  17+2, 
were  cases  in  which  portions  were  decreed  to  be  raised  in  the  parents  life-time.  E 
contra  Corbet  v.  Maidvxll,  2  Vern,  640.  Butler  v.  Buncomb,  1  P.  Will.  448.  Pierpoint 
V.  Lord  Cheyney,  ib.  489.  Brome  v.  Berkely,  2  P.  Will.  485.  Evelyn  v.  Evelyn,  2  P. 
Wm.  659.  Stevens  v.  Dethick.  3  Atk.  40,  et  lAb.  Beg.  59,  Ann.  1 743.  Worsley  v.  Earl 
of  Granville,  2  Ves.  332.  Churchman  v.  Harvey,  AmU.  Ben.  335. 

(3)  In  this  case  a  settlement  was  made  in  the  usuai  form,  with  a  limitation  to 
trustees,  for  want  of  issue  male,  to  raise  portions  for  daughters,  to  be  paid  at  twenty>one 
or  marriage,  which  should  first  happen,  by  and  out  of  the  rents  and  profits,  or  by 
mortgage  and  sale  as  they  should  think  fit;  and  in  the  mean  time  and  until  the  said 
portion  should  become  payable,  the  trustees  to  raise  £100  per  annum  for  the  mainten- 
ance of  each  of  them  :  the  father  died,  and  one  of  the  daughters  having  married  the 
plaintiff,  this  bill  was  brought  to  have  the  portion  raised,  but  was  dismissed,  because 
the  portion  being  to  be  raised  out  of  the  rents  and  profits,  or  by  mortgage  or  sale, 
I^Binly  shewed  that  it  was  not  to  be  raised  till  such  time  as  the  trustees  might  make 
use  of  the  election  given  them  by  the  settlement,  to  raise  it  either  out  of  the  rents  and 
profits,  or  by  mortgage  or  sale ;  but  during  the  life  of  the  mother,  who  had  it  in  jointure, 
they  could  not  raise  it  out  of  the  rents  and  profits,  neither  by  mortgage  or  sale,  which 
were  inserted  in  one  and  the  same  clause,  and  a  discretionary  power  lodged  in  the 
trustees,  to  use  either  the  one  way  or  the  other,  and  till  they  had  the  election  of  using 
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either  of  those  ways,  they  had  no  power  at  all,  besides  that,  the  maintenance  being  to 
precede  the  raising  of  the  portions,  if  there  weis  no  maintenance  to  be  raised  in  the 
mother's  life-time,  the  portions  were  not  to  be  raised  in  her  life-time,  as  they  were  not 
to  take  place  till  after  the  maintenance  ;  and  the  Lord  Chancellor  and  the  Master  of 
the  Rolls  both  said,  that  the  cases  on  this  head  had  gone  too  far  already,  and  mangled 
all  estates,  and  that  they  would  never  decree  portions  to  be  raised  in  the  Other's  bit- 
time,  where  it  could  possibly  bear  any  other  oonBtruction  ;  and  the  decree  was  con- 
firmed in  the  House  of  Lords. 

(4)  A.  made  a  settlement  to  the  use  of  himself  for  life,  remainder  to  the  use  of  his 
first  son  in  tail  male,  remainder  to  trustees  for  forty  years,  remainder  to  himself  in  fee  ; 
the  term  was  declared  to  be  a  trust,  that  in  case  it  should  happen  that  the  said  A. 
should  die  without  issue  male  of  his  body,  then  the  trustees  should  raise  £5000  for 
daughters'  portions,  payable  at  the  age  of  twenty-one  or  marriage,  with  a  provision 
for  maintenance  :  in  the  mean  time  the  wife  died,  leaving  two  daughters  and  no  issue 
male ;  and  it  was  resolved  that  the  right  to  the  pordon  was  vested  by  the  mother's 
death,  without  issue  male  in  the  life  of  the  father ;  for  otherwise  the  father  might  live 
so  long  that  the  portions  might  be  of  little  service.    Greaves  v.  Maddison,  2  Jones,  201. 

(6)  The  trust  of  the  term  in  this  case  being,  "  that  in  case  Thomas  Maidwell  shall 
die  without  issue  male,  and  there  shall  be  one  or  more  daughters,  that  shall  be  unmarried 
or  unpref erred  at  his  iieath ;  such  daughter,  if  but  one,  to  have  £2000  for  her  portion, 
and  for  her  maintenance  £30  per  annum,  out  of  the  profits,  till  her  portion  become 
due ;  the  portion  to  be  paid  at  eighteen  or  more ;  proviso,  that  the  term  shall  be  void, 
if  the  said  Thomas  Maxdwell  pay  or  secure  to  the  daughters  that  shall  be  unmarried 
at  his  death  the  said  portion  of  £2000."  And  note,  in  this  case  the  daughter  was 
married,  and  the  bill  for  raising  the  portion  was  brought  by  her  husband  and  her. 

(6)  Notwithstanding  the  judges  of  later  times,  have,  in  many  instances,  expressed 
their  disapprobation  of  the  selling  or  mortgaging  of  reversionary  terms  for  the  nusing 
of  daughters  portions,  yet  they  have  thought  themselves  bound  by  the  rule  which 
has  been  followed  in  many  precedents,  viz.  that  if  there  be  a  term  for  years,  or  other 
trust  estate  limited  to  trustees  for  raising  portions  for  daughters,  payable  ai  a  certain 
time,  which  is  become  a  vested  interest,  they  shall  not  stay  until  the  death  of  the  father 
and  mother  without  their  portions,  unless  some  intention  appears  to  post^ne  the 
raising ;  and  if  there  does,  the  court  will  always  take  notice  of  such  intention,  and 
indeed  will  lay  hold  of  very  small  grounds,  that  speak  the  intention  of  the  party,  to 
prevent  the  raising  of  the  portions  in  the  life-time  of  the  father  and  mother. 


[36]  De  Term.  S.  Trinitatis,  8  Geo.  XI.  in  Curia  Cancellari^ 

Case  9.— COOKB  versux  Arnham.(1) 

Jwie  22.  [S.  C.  3  P.  Wms.  283.] 

A.  seised  in  fee  of  freehold  and  of  copyhold  lands,  devises  all  his  messuages  and  lands, 
whether  freehold  or  copyhold,  to  C.  who  was  his  grandson  and  heir  at  law  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  his  daughters  in  tail, 
remainder  to  his  younger  son  the  plaintiff  in  fee,  and  dies  without  surrendering 
to  the  use  of  his  will.  C.  dies  without  issue,  having  first  surrendered  to  the  use  of 
his  will,  and  thereby  devised  the  copyhold  lands  to  his  mother.  The  court  supplied 
the  defect  of  the  surrender  in  favour  of  the  plaintiff,  although  his  father  had  made 
some  other  provision  for  him,  and  although  this  was  only  a  rranunder  after  an 
estate  tail 

Upon  a  rehearing,  the  case  was  thus  :  Robert  Cooke  seised  in  fee  of  copyhold  lands 
in  Lakenham  in  the  county  of  Norfolk,  and  of  several  freehold  lands,  by  will,  dated 
April  28,  1710,  devised  all  his  mesBuages  and  lands  (whether  freehold  or  copyhold) 
to  hifi  grandson  Richard  Cooke  (who  was  his  heir  at  law)  for  life,  remainder  to  hu  first 
and  other  sons  in  tail,  remainder  to  his  daughters  in  tail,  remainder  to  his  younger 
son  the  plaintiff  in  fee,  and  died  without  malang  any  surrender  to  the  use  of  his  will ; 
Richard  the  grandson  died  without  issue,  but  before  his  death  surrendered  the  copy- 
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hold  lands  in  Lakcnham  to  the  uae  of  his  will ;  whereby  he  devised  them  to  his  mo^r 
and  her  heirs. 

[36]  The  qiiestioDfl  were,  first,  Whether  the  defect  of  the  surrender  should  be  supplied 
in  favour  of  the  plaintiff,  not  being  a  child  unprovided  for,  but  already  provided  for 
another  way  1  Secondly,  Whether  equity  would  sumily  the  defect,  it  being  in  case 
of  so  remote  a  devise  as  a  remainder  upon  an  estate  tail,  which  is  of  no  (or  at  least  very 
little)  value  in  the  eye  of  the  law,  and  defects  being  never  supplied  where  the  heir  is 
dinnherited  1  And  here  the  heir  at  law  has  only  an  estate  for  life,  with  a  remainder 
in  tail. 

It  had  been  decreed  at  the  RoUs  against  the  plaintiS,  that  this  being  no  present 
{ffOTision  intended  for  him,  the  defect  should  not  be  supplied. 

Lord  Chancdlor.  There  never  having  been  any  surrender  to  the  use  of  the  will, 
the  legal  estate  (kscended  to  the  grandson  as  heir  at  law ;  and  therefore  the  single 
question  now  is.  Whether  this  court  will  supply  that  defect  1  The  rule  is,  that  creditors 
are  entitled  to  have  a  defect  of  a  surrender  supplied ;  as  are  likewise  younger  children 
unprovided  for ;  and  that  from  the  circumstances  of  the  persons  who  appear  in  a 
favourable  light  before  the  court.  But  the  objection  here  is,  that  the  plaintiff  does  not 
appear  in  that  favourable  light,  he  being  otherwise  provided  for.  As  to  that  it  has 
been  often  held  here,  that  the  father  is  the  sole  and  only  judge  of  the  quantum  of  the 
provision ;  and  the  defect  of  surrenders  has  been  supplied  even  where  the  copyhold 
estate,  intended  to  paas,  has  made  but  part  of  the  provision ;  and  so  not  liable  to  the 
objection  of  leaving  the  cluld  intirely  unprovided  for,  in  case  the  defect  was  not  supplied : 
for  the  court  has  never  yet  entered  into  the  consideration  of  the  quantum  that  was 
proper  for  each  child.  And  I  do  not  find  it  insisted  on  by  the  oounsel,  that  had  the 
provision  been  in  tJw  same  will,  and  not  by  any  other  act  in  the  testator's  life-time, 
Uiat  that  would  have  taken  away  any  equity  he  might  have  to  get  the  defect  supplied : 
and  if  it  would  not  in  that  case,  why  should  it  in  this  1 

[37]  The  objection  is,  that  this  could  not  be  intended  as  a  present  provision,  being  a 
remainder  after  several  estates  tail ;  which  being  so  remote,  is  of  little  or  no  value  in  the 
eye  of  the  law.  But  this  objection  is  of  no  weight :  for,  suppose  the  father  had  but  a 
remainder  upon  an  estate  for  life ;  might  not  he  have  nuide  a  provision  out  of  it  for  his 
children  1  It  is  true,  he  could  not  make  so  good  a  provision  as  where  he  is  in  actual 
possession ;  but  it  would  be  a  provision  still.  And  if  after  one  life,  why  not  after  three 
or  four  1  And  what  difference  is  there  between  the  cases  where  the  court  will  supply  a 
defect  of  a  surrender  upon  a  remainder  depending  on  an  estate  for  life,  and  where  the 
whole  is  devised  away,  or  is  onlj^  a  remainder  after  an  estate  tail  t  That  is,  why  should 
it  be  Bum>lied  where  the  whole  is  devised  away  from  the  heir  at  law,  and  not  where  but 
part  1  Here  is  no  intermediate  disposal  of  the  estate  but  to  such  persons  as  would  have 
all  been  intitled  to  take  as  heir  at  law  before  the  plaintiff  :  so  his  mtent  was,  that  for  so 
long  as  his  heirs  at  law  continued,  such  as  woiud  be  so  before  the  plaintiff,  that  this 
should  be  a  provision  for  him  ;  and  when  they  fail,  there  is  no  heir  at  law  to  be  dis- 
inherited, but  he  becomes  heir  at  law  himself.  Nor  can  it  be  said,  that  there  is  an 
heir  at  law  unprovided  for  :  for,  though  he  is  made  but  tenant  for  hfe  ;  yet  there  are 
limitations  to  all  his  issue,  who  are  all  to  take  before  the  plaintiff. 

And  so  reversed  the  decree,  and  ordered  the  defect  of  the  surrender  to  be  supptied. 
(At  the  plaintiff's  char^ ;  but  directed  the  account  of  rents  and  profits  only  from  the 
time  of  filing  the  biU,  Lib.  B.  anU,  3  P.  WUl.  288,  S.  C ;  2  Bq.  Cos.  Abr.  235,  S.  C.) 

The  Case  of  Burton  versus  JUoyd^  in  Lord  Earcourt^g  time,  said  to  be  in  point.(2) 

(1)  In  the  register's  book  this  case  is  stated  thus :  Bobert  Cooke,  the  plaintiff's  late 
father,  was  seised  in  fee  at  the  will  of  the  lord  according  to  the  custom  of  the  manor  of 
Lakenham,  in  the  county  of  Norfolk,  of  several  copyhold  lands  held  of  the  said  manor, 
and  surrendered  the  same  to  the  use  of  his  will,  and  afterwards,  viz.  about  the  28th  of 
April  1710,  the  said  Robert  Cooke  made  his  will,  and  thereby  gave  and  devised  all  his 
messuages  and  lands  in  the  city  of  Norwich,  and  county  of  Norfolk,  whereof  he  was 
seised  in  fee,  whether  freehold  or  copyhold,  to  his  grandson  Richard  Cooke,  for  life,  and 
after  his  death,  to  the  first,  second,  tlurd,  and  every  other  son  and  sons  of  the  said  Ri^utrd 
Cooke,  lawfully  to  be  begotten ;  and  to  the  heirs  of  the  body  and  bodies  of  every  such  son 
and  sons  ;  with  remsinder  to  the  daughter  and  daughters  of  the  said  Richard  Cooke, 
and  the  heirs  of  their  several  and  respective  body  and  bodies,  remainder  to  the  plaintif! 
his  faeiiB  and  assigns  for  ever,  and  made  the  plaintifi  his  soki  executor.   About  Michael  ■ 
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mas  1710,  the  said  Robert  Cooke  died  without  reToking  his  aaid  will,  and  seised  in  fee  as 
aforesaid,  and  without  having  made  any  surrender  to  the  use  of  the  will,  and  leaving  the 
said  Bichard  Cooke  his  grandson  and  heir  at  law.   The  said  Richard  Cooke,  hy  virtue  of 
the  said  will,  entered  on  the  said  premises  and  enjoyed  the  same  for  life,  and  about  the 
year  1718,  died  without  issue,  whereby  all  the  said  premises  devised  by  the  said  will,  and 
particularly  the  said  copyhold  premises  descended  to  the  plaintiff.   The  defendant 
Amham  got  into  possession  of  the  said  copyhold  premises,  and  refused  to  deliver  up  the 
same  to  the  plaintiff,  pretending  that  the  said  Robert  Cooke  did  not  surrender  the  said 
copyhold  premises  to  Uie  use  of  his  will,  and  that  the  same  upon  his  death  descended  to 
the  said  Richard  Cooke  in  fee,  and  that  hie  before  his  death  surrendered  the  said  copyhold 
premises  to  the  use  of  his  will,  and  that  he  afterwards  made  his  will,  and  thereby  de- 
vised the  same  to  Susannah  Cooke  his  mother,  and  her  heirs  ;  and  that  the  said  Susannah 
Cooke  afterwards  devised  or  surrendered  the  said  copyhold  premises  to  the  use  of  the 
defendant  Amham  in  fee.   The  plaintifF  insisted,  that  if  a  surrender  by  the  said  Robert 
Cooke  to  the  use  of  his  last  will  is  wanting,  the  want  of  such  surrender  ought  to  be  aided 
in  a  court  of  equity  in  favour  of  the  plaintiff,  who  is  a  younger  son  of  the  said  Robert 
Cooke.   The  defendant  Amham  insisted,  that  the  said  Richard  Cooke  and  himself 
having  been  above  twenty  years  in  quiet  possession  of  the  said  premises,  the  plaintiff 
ought  not  to  set  up  any  title  to  the  same  after  such  length  of  time,  and  that  a  surrender 
should  not  be  suppUed  in  prejudice  of  an  heir  at  law  and  those  claiming  under  him, 
though  the  plaintiff  was  a  younger  son,  for  that  the  {duntiS's  father,  in  his  life-time 
gave  him  £tM)00,  and  at  bis  death,  by  bus  will,  gave  him  also  £10,000  more,  which  far 
exceeded  the  fortunes  either  left  or  descended  to  the  said  Bichard  Cotdee,  as  hnr  st  lav 
to  the  said  Robsti  Cooke :  and  that  after  the  said  Richard  Cooke's  death,  who  died 
without  issue,  the  plaintiff  had,  as  heir  at  law  to  his  father,  estates  of  £100  per  annum  : 
and  after  the  death  of  the  said  Susannah  Cooke,  the  plaintiff  had  also,  as  h^r  to  his 
father,  other  estates  of  inheritance,  of  the  yearly  value  of  £90,  and  that  there  was 
no  want  of  assets  to  pay  his  debto.    Reg.  lib.  1 733,  fol.  480. 

(2)  It  appears  by  the  register's  book,  that  in  this  case  the  bill  was  brought  (inter 
al')  to  supply  the  deficiency  of  a  surrender  left  in  the  hands  of  a  customary  tenant,  and 
not  presented  at  the  next  court.  The  uses  cf  the  surrender  were  to  the  testator's  eldest 
son  Andrew  Burton,  and  the  heirs  male  of  his  body  ;  and  for  ward  of  such  issue,  to  the 
plaintiff,  the  second  son,  and  the  heirs  male  of  his  body,  remainder  over.  The  cause  was 
heard  before  his  Honor,  3d  J^y  1712,  who  decreed  for  the  plaintiff ;  and  on  the  14th 
November  1713,  that  decree  was,  on  an  appeal,  affirmed  by  Lord  ChanceUar.  Vid. 
3  P.  WiU.  285. 


[301  Dii  Tekm.  S.  MicHAELis,  8  Geo.  II.  [1734],  in  Curia  Cancellarlc 
Case  10.— BosANQUETT  versus  Dashwood.(1) 
11  Nov.  [1734]. 

This  court  will  decree  money  overpaid  in  pursuance  of  an  usurious  contract  to  be 
accounted  for,  notwithstanding  the  agreement  of  tiie  oppressed  party  to  allow  such 
paymente. 

The  plaintiffs  being  assignees  under  a  commission  of  bankruptoy  against  the  two 
Cottons,  Drought  their  bill  against  Dashwood  the  defendant,  as  executor  of  Sir  Francis 
Dashwood,  who  had  in  his  life-time  lent  several  sums  to  the  Cottons  the  bank- 
nipta  upon  bonds  bearing  £6  per  cent,  interest  (being  the  then  l^al  interest) ;  and 
had  taken  advantage  of  their  necessitous  circumstances,  and  compelled  them  to  pay  at 
the  rate  of  £10  per  cent,  to  which  they  submitted,  and  entered  into  other  agreements 
for  that  purpose ;  and  so  continued  paying  £10  per  cent,  from  the  year  1710  to  the  year 
1724. 

It  was  decreed  at  the  Rclls  that  the  defendant  shouM  account ;  and  that  for  what 
had  been  really  lent,  legal  interest  shouki  be  computed  and  allowed ;  and  what  liad 
been  paid  over  and  above  Iwal  interest,  should  be  deducted  out  of  the  principal  at  the 
time  paid  ;  and  the  plainti&  to  pay  what  should  be  due  on  the  account :  and  if  the 
testator  had  received  more  than  was  due  with  legal  interest,  [39]  that  was  to  be  re- 
funded by  the  defendant,  and  the  bonds  to  be  deUvered  up. 
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Mr.  Solieiior  General  and  Mr.  Faaakeriejf  insiBted  Cor  the  defendant,  that  it  was 
hard  to  inquire  into  a  transaction  of  so  long  standing,  the  parties  having  on  all  sides 
submitted  to  the  agreement ;  and  that  volenti  non  fit  injuria  ;  which  was  the  reason 
of  the  Lord  Holt's  opinion  in  the  case  of  Tomkins  versus  Bamet,{2)  1  Salk.  22,  why 
an  action  would  not  lie  for  recovery  of  money  paid  upon  an  usurious  contract ;  and 
that  the  bankrupts  being  participes  criminis,  should  have  no  more  advantage  here 
than  at  law.  Nothing  was  more  common  than  to  admit  the  party,  after  he  had  paid 
the  money,  to  be  an  evidence  in  an  information  upon  the  statute  of  usury ;  which 
shews  he  is,  in  the  eye  of  the  law,  after  payment,  an  indifferent  person  :  and  compared 
it  to  the  case  of  gaming  ;  where,  if  the  loser  pays  the  money,  and  does  not  sue  for  the 
recorenr  within  the  time  preschbed  by  the  act,(.t)  he  is  barred.  And  cited  the  case 
of  WoZfer  versus  ftwy.  2  Vem,  78, 145.(4) 

Lord  Chancellor.  There  is  no  doubt  of  the  bonds  and  contracts  therein  being 
good  :  but  it  is  the  subsequent  agreement  upon  which  the  question  arises.  It  is  clear 
that  more  has  been  paid  than  legal  interest.  That  appears  from  the  several  letters, 
which  have  been  read,  and  which  prove  an  agreement  to  pay  £10  per  cent.,  and  that 
from  Sir  Francis  Dashwood's  receipts ;  but  whether  the  plaintiiTs  be  intitled  to  any 
relief  in  equity,  the  money  being  paid,  and  those  payments  agreed  to  be  continued, 
by  several  letters  from  the  Cottons  to  Sir  Francis  Dashwood,  wherein  are  promises 
to  pay  off  the  residue,  is  now  the  question  1 

The  only  case  that  has  been  cit«d,  that  seems  to  come  up  to  this,  is  tliat  of  Tomkvns 
versus  Bamet  {supra.  Vide  also  Jacques  and  Gdightly,  2  Blackst.  1073,  in  which 
this  case  is  denied  to  be  law) ;  which  proves  only,  that  whero  the  party  has  paid  a  sum 
upon  an  ill^l  contract,  he  shall  not  recover  it  upon  an  action  brought  by  him.  And 
tho'  a  court  of  equity  will  not  difler  from  the  course  of  [40]  law  in  the  exposition  of 
statutes ;  yet  does  it  often  vary  in  the  remedies  given,  and  in  the  manner  of  applying 
them. 

The  penalties,  for  instance,  given  by  this  act,  are  not  to  be  sued  for  here  ;  nor 
could  this  court  decree  them.  And  though  no  indebitatus  assumpsit  (5)  will  lie 
in  strictness  of  law,  for  recovering  of  money  paid  upon  an  usurious  contract ;  yet 
that  is  no  rule  to  this  court,  which  will  never  see  a  creditor  running  away  with  an 
exorbitant  interest  beyond  what  the  law  allows,  though  the  money  has  been  paid, 
without  relieving  the  party  injured.  The  case  of  Sir  Thomas  Meers,  heard  by  the 
J4>rd  Ha^rcourt,  is  an  authority  in  point,  that  this  court  will  relieve  in  cases,  which, 
though  perhaps  strictly  legal,  bear  mid  upon  one  party.  The  case  was  this :  Sir  Thrnnas 
Meers  had  in  some  mortoages  inserted  a  covenant,  that  if  the  interest  was  not  paid 
punctually  at  the  day,  it  should  from  that  time,  and  so  from  time  to  time,  be  turned  mto 
principal,  and  bear  interest :  upon  a  bill  filed,  the  LorifC^ficeJIor  relieved  the  mortgagors 
against  this  covenant,  as  unjust  and  oppressive.  So  likewise  is  the  case  of  Broaditay 
(Broadways  v.  Morecroft,  Moseley  247  ;  2  Salk.  449  ;  Comyns  Rep.  349,  351.  Heath- 
rote  V.  Paignon,  2  Bro.  Cha.  Rep.  170,  176  {n.}),  which  was  first  heard  at  the  Rolls, 
and  then  affirmed  by  the  Lord  King,  an  express  authority,  that  in  matters  within 
the  jurisdiction  of  this  court  it  will  relieve,  though  nothing  appears  which,  strictly 
speaking,  may  be  called  illegal.  The  reason  is  ;  because  all  those  cases  carry  somewhat 
of  fraud  with  them.  I  do  not  mean  such  a  fraud  as  is  properly  deceit :  but  such  pro- 
ceedings as  lay  a  particular  burden  or  hardship  upon  any  man  :  it  being  the  buuness 
of  this  court  to  ruieve  against  all  offences  against  the  law  of  nature  and  reason  :  and 
if  it  be  80  in  cases  which,  strictly  speaking,  may  be  called  legal,  how  much  more  shall 
it  be  so,  where  the  covenant  or  agreement  is  against  an  express  law  (as  in  this  case) 
against  the  statute  of  usury,  though  the  party  may  have  submitted  for  a  time  to  the 
terms  imposed  on  him? — The  payment  of  the  money  will  not  alter  the  case  in  a  court 
of  equity ;  for.  it  ought  not  to  have  been  paid  :  and  the  maxims  of  volenti  non  fit 
injuria,  will  hold  [41]  as  well  in  all  cases  of  hard  bargains,  against  which  the  court  re- 
lieves, as  in  this.  It  is  only  the  corruption  of  the  person  making  such  bargains  that  is 
to  be  considered :  it  is  that  only  which  the  statute  has  in  view  ;  and  it  is  that  only  which 
intitles  the  party  oppressed  to  relief.  This  answers  the  objection  that  was  made  by 
the  defendant's  counsel,  of  the  bankrupts  being  particip:s  crimines  ;  for,  they  are 
oppressed,  and  their  necessities  obliged  them  to  submit  to  those  terms.  Nor  can  it 
be  said  in  any  case  of  oppression,  that  the  party  oppressed  is  particeps  criminis  ;  since 
it  is  that  very  hardship  which  he  labours  under,  and  which  is  imposed  on  him  by 
another ;  that  makes  the  crime.  The  case  of  gamesters,  to  which  this  has  been  ccon- 
a  v.— 21* 
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pared,  is  no  way  parallei ;  for,  there  both  parties  are  criminal :  and  if  two  persons 
viU  sit  down,  and  endeavour  to  ruin  one  another,  and  one  pays  the  money,  if  afta 

payment  he  cannot  recover  it  at  law,  I  do  not  see  that  a  court  of  equity  has  anything 
to  do  but  to  stand  neuter ;  there  being  in  that  case  no  oppression  upon  one  party,  as 
there  is  in  this.  Another  difficulty  was  made  as  to  the  refunding :  but  is  not  that 
a  common  direction  in  all  cases  where  securities  are  sought  to  be  redeemed,  that  if 
the  party  has  been  over-paid,  he  shall  refund  1  {Moore  v.  Batten,  Ambl.  Rep.  371.) 
Must  he  keep  money  that  he  has  no  right  to,  merely  because  he  got  it  into  his  nands  % 
— I  do  not  determine  how  it  would  be,  if  all  the  Becurities  were  delivered  up ;  this  is 
not  now  before  me  :  I  only  determine  what  is  now  before  the  court ;  and  is  the 
common  direction  in  alt  cases  where  securities  are  sought  to  be  redeemed. 
And  so  affirmed  the  decree,  <&c. 

(1)  In  Reg.  lib.  A.  1734,  fol.  106.  this  case  is  thus  stated,  viz.  Samuel  Cotton  and 
John  Cotton  (afterwards  bankrupte)  borrowed  several  considerable  sums  of  money 
from  the  testator  Sir  F.  Dashwood,  for  securing  whereof,  with  interest,  they  gave 
him  several  bonds  and  notes  under  their  hands  ;  and  about  December  1710,  accounts 
being  settled  between  them,  and  all  interest  on  the  said  bonds  and  notes  paid,  £10,000 
remained  due  to  the  said  testator,  which  was  secured  by  several  bonds  ;  and  the  said 
testator  soon  after  demanding  immediate  payment  of  the  money  due  on  the  said  bonds, 
and  the  bankrupts  being  unable  to  pay  the  same,  the  testator  insisted  that  for  the 
future  they  should  pay  him  interest  at  the  rate  of  £10  -per  annum  for  every  £100  of 
the  said  £10,000.  wd  sign  an  agreement  for  that  purpose ;  and  if  they  would  not 
pay  such  interest,  (threatened  to  put  the  said  bond  in  suit :  whereupon  the  aaid  bank- 
rupts rigned  an  agreement  in  writing  to  pay  such  interest ;  and  pursuant  thereto, 
from  1710  to  1714,  inclusive;  paid  the  said  testator  £1000  a^year  for  the  interest 
of  the  said  £10,000,  besides  the  same  interest  for  £1500  borrowed  of  him  on  the  11th 
AfrU  1711.  on  their  promissory  note,  and  for  £1000  borrowed  of  him  on  the  11th 
December  1711,  on  their  promissory  note :  that  the  said  bankrupt,  about  the  year 
1715,  paid  the  said  testator  £500  in  part  of  a  bond  debt,  and  soon  after  borrowed  £500 
upon  a  bond  and  promissory  note,  dated  the  11th  Maif  1716,  whereby  they  became 
indebted  to  him  in  £10,000.  for  which  they  paid  interest  to  him  at  the  rate  aforesaid, 
from  that  time  to  1724.  The  said  bankrupts,  in  July  24,  paid  the  said  testator  £2000 
in  discharge  of  one  of  their  bonds,  and  since  his  death  paid  the  defendants,  his  executors, 
the  further  sum  of  £3000  in  discharge  of  other  of  the  said  bonds ;  and  it  appeared 
by  the  schedule  annexed  to  the  plaintiff's  bill,  which  contained  an  account  of  all  the 
money  borrowed  of  the  said  testator,  and  of  the  payments  made  in  discharge  thereof, 
that  nothing  remained  due  on  the  said  bonds,  ana  the  plaintiffs  insisted  the  same  were 
considerably  overpaid.  The  defendants  admitted  they  had  found  a  note  or  memoran- 
dum, dated  the  10th  of  January  1709,  whereby  the  bankrupts  agreed  that  what 
sums  of  money  should  remain  due  from  them  on  bonds  from  Lady-^y  1710,  should 
be  paid  as  soon  as  might  be,  and  to  allow  interest  after  the  rate  of  £10  a-year  for  every 
£100  till  the  whole  wiould  be  paid  ;  and  that  the  bankrupts,  about  July  1724,  paid 
the  testator  £2000  in  part  of  the  £10,000  which  they  then  owed  him  ;  and  since  his 
death  they  had  paid  the  defendants,  his  executors,  the  further  sum  of  £3000  in  further 

Sart  of  the  principal  money  owin^  to  his  estate ;  and  said,  that  since  the  testator's 
eath  there  were  found  amongst  his  effects,  besides  a  bond  from  the  bankrupts  to  the 
testator  (whi^  had  been  delivered  up),  five  bonds,  all  executed  by  the  said  bankrupts 
to  the  testator,  and  believed  the  bansrupts  were  indebted  to  the  testator  at  his  death 
in  £8000  principal  and  interest  for  the  same,  at  the  rate  of  £6  for  every  £100  from 
Lady-day  1724,  and  after  his  death,  and  before  their  bankruptcy  at  several  times, 
paid  the  defendants  the  said  £3000,  part  of  the  said  principal,  and  £1350  on  account 
of  interest  at  £6  per  cent,  for  every  £100.  And  in  June  1728,  the  said  defendants 
made  up  an  account  of  what  was  received  on  account  of  the  said  £8000  and  interest 
after  the  said  testator's  death,  computing  the  interest  only  to  tody-day  1709,  and 
on  the  balance  of  such  accounts  £5000  appeared  due  for  principal,  and  £705  for  interest; 
and  such  account  being  then  delivered  to  the  bankrupts,  they  acknowledged  %uch 
balance  was  justly  due,  and  promised  to  pay  the  same ;  and  the  said  defendants, 
the  executors,  insisted  that  if  the  said  bankrupts  paid  their  testator  any  greater  interest 
for  the  money  they  owed  him,  than  after  the  rate  cl  £6  per  annum  for  every  £100. 
the  same  being  actually  paid  by  the  bankrupts  tJiemselvee,  the  plaintiffs  could  not 
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revoke  such  payments,  which  were  Toluntarily  made,  and  admitted  assets  of  their 
testator,  sufficient  to  answer  plalntifE's  demands.   Beg.  lib.  1734,  fol.  105. 

(2)  Lord  Mansfield  express^  his  suspicions  of  the  accuracy  of  this  case,  as  reported 
by  Salkeld  in  the  following  words,  viz.  "  As  to  the  case  of  Ton^ns  t.  Bamet,  it  has 
often  been  mentioned,  and  I  have  often  had  occasion  to  look  into  it ;  but  it  is  so  loosely 
reported,  and  stuffed  mth  such  strange  argument,  that  it  is  difficuH  to  make  any  thing 
of  it.  One  book  says,  it  was  determined  by  Lord  Holt ;  another,  by  Lord  Treby. 
Certain  it  is,  it  was  only  a  nisi  prius  case.  I  think  the  judgment  may  have  been 
right,  but  the  reporter  (Salkeld)  not  properly  acquainted  with  the  facts,  has  recourse 
to  false  reasons  in  support  of  it.  The  case  must  have  been,  as  I  take  it,  an  action  to 
recover  back  what  bad  Deen  paid  in  part  of  principal  and  legal  interest,  upon  an  usurious 
contract ;  and  therefore  the  action  would  not  lie  :  for  so  far  as  principal  and  legeU 
interest  went,  the  debtor  was  obliged,  in  natural  justice,  to  pay,  therefore  he  could 
not  recover  it  back.  But  for  all  above  legal  interest,  equity  will  assist  the  debtor  to 
retain,  if  notpaid,  or  an  action  will  lie  to  recover  back  the  surplus,  if  the  whole  has 
been  paid.  The  reporter,  not  seeing  this  distinction,  has  given  the  absurd  reason,  that 
volenti  non  fit  injuria ;  and  theremre  the  man  who,  from  mere  necessity,  pays  more 
than  the  other  can  in  justice  demand,  and  who  is  called  in  some  books  the  ^ve  of  Uie 
lender,  shall  be  said  to  have  paid  it  willingly,  and  have  no  right  to  recover  it  back, 
and  the  lender  shall  retain,  though  it  is  in  order  to  prevent  this  oppression,  and  advan- 
tage taken  of  the  necessity  of  others,  that  the  law  has  made  it  penal  for  him  to  take." 
Dougl.  Rep.  697,  in  notes. 

(3)  By  Stat.  9  Anne,  c.  14,  sec.  2,  the  loser  may  recover  the  money  lost,  within  three 
months  after  the  loss.  If  he  does  not  sue  for  and  recover  it  within  that  time,  any 
person  may  recover  the  sum  lost,  and  treble  the  value.  But  it  has  been  held  that  the 
limitation  of  three  months  is  confined  to  the  case  of  money  actually  paid  at  the  time  ; 
but  Uiat  if  a  bond  or  other  security  is  given,  and  the  money,  or  part  of  it,  afterwards 
paid,  a  court  of  equity  will  compel  the  re-payment  of  that  money  to  the  loser,  after 
the  expiration  of  three  months.   Ratoden  v.  Shadwell,  Ambl.  269. 

The  reason  there  stated  to  have  been  given  by  Lord  Hardwicke,  is,  that  the  security 
being  void  by  9  Anne,  c.  1 4,  the  payment  under  such  security  cannot  be  supported. 
But  gu,  because  the  contract  also  is  not  made  void.  By  16  Car.  2,  c.  7,  sec.  3,  if  the 
loss  at  one  sitting  is  more  than  £100  the  contract  itself  is  made  void ;  and  in  Baipden  v. 
Shadtoell,  the  bond  was  for  £500. 

(4)  In  this  case,  upon  a  re-hearing,  the  only  question  insisted  on  was,  Whether 
a  mortgagee  having  received  interest  upon  an  old  mortgage  after  the  rate  of  £8  per 
cent,  areer  such  time  as  the  interest  was  reduced  to  £6  ^mt  cent,  by  the  statute,  should 
allow  or  discount  the  £2  per  cent,  towards  satisfaction  of  the  principal.  The  court 
confirmed  the  former  decree,  viz.  that  the  £8  per  cent,  paid  to  the  mortgagee  for  interest, 
should  be  retained  by  him  as  such  ;  and  that  the  £2  per  cent,  should  not  be  discounted, 
nor  applied  towards  satisfaction  of  the  principal. 

(6)  Sed  vid.  Smith  and  Bromley,  cited  in  Jones  v.  BarHey,  Dougl.  696,  where,  in 
the  words  of  Lords  Mansfield,  the  following  rule  is  laid  down,  vie.  "  If  the  act  itself 
is  immoral,  or  a  violation  of  the  general  laws  of  public  policy,  there  the  party  paying 
shall  not  have  his  action  {indebitatus  assumpsit) ;  for  where  both  parties  are  equally 
criminal  against  such  general  laws,  the  rule  is,  potior  est  conditio  defendentis.  But 
there  are  other  laws,  which  are  calculated  for  tne  protection  of  the  subject  against 
oppression,  extortion,  and  deceit ;  and  if  such  laws  are  violated,  and  the  defendant 
takes  advantage  of  the  plaintiff's  condition  or  situation,  there  the  plaintiff  shall  recover." 
Vid.  also,  S.  P.  Cockshot  v.  Bennet,  B.  R.  M.  29  Geo.  3,  2  Term.  Rep.  763,  766. 
Jacques  v.  Withy,  C.  B.  T.  28  Geo.  3,  H,  Bl.  66.  Nerot  v.  Wallace,  B.  B.  20  Geo.  3, 
3  Term.  Rep.  17.  Astiey  v.  Reynolds,  2  Str.  915,  where  the  plaintiff  having  pawned 
some  goods  with  the  defendant  for  £20,  he  refused  to  deliver  them  up,  unless  the 
plaintiff  would  pay  him  £10.  The  plaintiff  had  tendered  £4,  which  was  more  than 
the  legal  interest  amounted  to  ;  but  finding  that  he  could  not  otherwise  get  his  goods 
back,  he  at  last  paid  the  whole  demand,  and  brought  an  action  for  the  surplus  beyond 
legal  interest,  as  money  had  and  received  to  his  use,  and  recovered.  Vid.  also  S.  P. 
FitsroyY.  GwUlim,  B.  R.  E.  26  Geo.  4,  Term.  Rep.  153,  the  result  of  which  cases,  upon 
principle,  and  by  analogy,  seems  to  be,  that  a  plaintiff  may  recover  upon  this  action 
all  money  paid  by  him  beyond  legal  i/nterest,  upon  an  usurious  contract  or  loan.  Vide 
also  Bellon  v.  Hyde  and  Mechell,  1  Atk.  126  to  128.  Scott  v.  Nesbeit,  2  Bro.  Cha. 
Rep.  641.   Ex  parte  SHp.   2  Ves.  489. 
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Case  11. — ^Penkb  v!rsus  Peacock  &  uxor, 
[1734]. 

Husband  and  wife  levy  a  fine  of  her  trust  estate  :  this  shall  bind  the  wife,  unless  there 
be  proof  of  force  or  fraud  :  uid  this,  altho'  sbe  by  answer  had  sworn  that  she  was 
e(«npelled  by  duress  to  jom. 

The  defendant  Jane  Peacock,  before  her  marriage,  conveyed  (with  her  now  husband's 
privity)  the  premisses  to  trustees,  in  trust  to  pay  the  rents  and  pro-[42J-fits  to  her  sole 
and  separate  use  for  her  life ;  and  after  her  decease,  in  trust  for  such  uses  as  she,  whether 
sole  or  covert,  should  by  her  last  will  limit  and  appoint ;  and  for  want  of  such  appoint- 
ment, then  to  her  own  right  heirs  for  ever.  She  afterwards  marries  the  defendant, 
who  mortgages  part  of  the  lands  to  the  plainti^  for  £1000  for  a  term  of  five  hundred 
years ;  and  then  a  fine  is  levied  by  husband  and  wife,  who  both  declared  the  uses  of 
the  fine,  as  to  the  mortgaged  premisses,  to  be  to  the  plaintiff  for  securing  the  principal 
and  int6reBt.~The  wife,  by  order  of  the  court,  answered  separately ;  and  insisted 
in  her  answer,  that  she  had  been  forced  to  join  in  the  fine  by  duress,  insinuating  the 
mortgage  to  be  fictitious,  and  in  trust  for  the  husband,  in  order  to  defraud  her.  She 
further  insisted,  that  there  was  no  power  reserved  to  her  in  the  indenture  of  bargain 
and  sale,  to  dispose  of  her  real  estate,  or  any  part  thereof,  but  by  her  last  will ;  that 
she  had  no  estate  in  the  premisses,  but  that  the  fine  and  mortgage  were  both  void. 

It  was  insisted  for  the  defendant,  that  the  legal  estate  being  in  the  trustees,  the 
parties  to  the  fine  had  not  such  an  estate  in  them  whereof  a  fine  could  be  levied  to 
bar  the  wife's  right ;  and  that  this  being  a  mere  naked  power,  without  any  interest, 
could  not  be  baned  by  the  fine,  but  remained  still  in  the  wife  by  force  of  the  first 
conveyance. 

Lord  Chancellor.  The  su^estions  of  duress  and  fraud  in  the  defendant's  answer, 
do  not  appear  upon  the  procHS ;  although  it  must  be  confessed,  that  the  reserving 
the  equity  of  redemption  to  the  husband  and  his  heirs,  without  any  mention  made 
of  the  wife,  looks  a  little  suspicious :  but  as  the  fraud  is  nc^  made  out  to  the  satis- 
faction of  the  court,  it  is  needless  to  determine  how  far  so  solemn  an  act  as  a  fine  might 
be  affected  by  it.  The  next  objection  is,  that  the  legal  estate  being  in  the  trustees, 
the  husband  and  wife  had  not  such  an  estate  in  the  land  whereof  a  fine  could  be  levied 
to  bar  the  wife's  right :  but  as  to  [43]  that,  it  is  very  well  known,  that  the  operations 
of  fines  and  recoveries  is  the  same  upon  trust  estates  as  upon  legal  estates.  And  if 
so,  it  must  inevitably  follow,  that  an  estate  for  life  limited  to  the  wife,  andthe  remainder 
limited  to  her  own  right  heirs  in  default  of  any  appointment  made  by  her  last  will, 
are  both  disposed  of  by  the  fine.  And  if  no  such  remainder  hsA  been  limited  by  it, 
as  the  estate  was  the  wife's  own,  and  moved  originally  from  her,  whatever  was  not 
conveyed  would  have  remained  in  her,  and  consequently  been  barred.  This  answers 
the  objection  of  its  being  a  naked  power,  or  power  in  gross,  and  so  not  barred  by  the 
fine :  tor,  how  can  that  be  called  a  naked  power,  which  is  to  operate  and  take  effect 
on  the  party's  own  estate  1  It  is  certainly  a  power  coupled  with  an  interest,  and 
annexed  to  her  inheritance,  and  so  destroyed  by  the  fine ;  since  that  a  lease  and 
release,  or  any  other  conveyance,  will  carry  with  them  all  powers  that  are  joined  to 
the  estate  :  so  a  feoffment  to  the  use  of  her  last  will,  or  the  surrender  of  a  copyhold 
to  the  use  of  one's  last  will,  do  still  leave  a  power  in  the  feoffor  or  surrenderor  to  dispose 
of  their  estate  by  a  new  feoffment  or  surrender. 

And  so  decreed  {Reg.  lib.  A.  1734,  fol.  42)  the  trustees  to  convey  to  the  plaintiffs 
the  mortgagees,  but  without  prejudice  to  any  future  bill  that  might  be  brought  for 
discovery  of  the  fraud  or  force. 

For  the  defendant  was  cited  the  case  of  BkKkwood  versus  Norris,  heard  some  time 
ago  at  the  Rolls,  where  the  Lady  Shovell  had  devised  £4000  in  trust  for  the  separate 
use  of  a  feme  covert :  and  upon  a  bill  brought  by  husband  and  wife  against  the  trus- 
tees, though  the  wife  was  herself  in  court,  and  consented  that  the  money  should  be 
paid  to  her  husband ;  yet  the  Master  of  the  Rdls  would  not  decree  it,  but  dismissed 
the  bill. 

N.B.  Tliis  was  the  case  only  of  a  personalty.   (See  Fin.  Abr.  4  vol.  202,  S.  G.) 
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[44]  Case  12. — Hopkins  versus  Hopkins. 
10  Nov.  [1734]. 

[For  subsequent  proceedings  see  S.  C.  West.  temp.  Hard.  606;  1  Atk.  581 ;  1  Ves. 
Sen.  268.  See  Nichdl  v.  Nicholl,  1777,  2  W.  Bl.  1162,  note ;  Vanderplank  v.  King, 
1843, 3  Hare.  12 ;  East  v.  Twyford,  1853, 4  H.  L.  C.  556.  Explained  and  corrected, 
Bective  v.  Hodgson,  1864,  10  H.  L.  C.  656.  f^e  Abbiss  v.  Bumey,  1881, 17  Ch.  D. 
219.] 

A  construction  in  favour  of  executory  devises,  to  support  the  intent  of  the  testator,  will 
be  made  either  in  the  courts  of  law  or  equity,  if  it  may  be  done  consistently  with  the 
rules  of  law. 

The  testator  Mr.  Hopkins,  by  his  will,  devises  his  real  estate  to  trustees  and  their 
heirs,  to  the  use  of  them  and  their  heirs,  in  trust  for  Samuel  Hopkins  (the  plaintiff's 
only  son  ;  which  i^ntiff  is  heir  at  law  to  the  testator)  for  life  ;  and  from^  and  after  his 
decease,  in  trust  for  the  first  and  every  other  son  of  the  body  of  the  said  Samuel,  lawfully 
to  be  begotten,  and  the  heirs  male  of  the  body  of  every  sutm  son  ;  and  for  want  of  such 
issue,  in  case  the  said  /oAn  Hopkins,  the  plaintiff,  should  have  any  other  son  or  sons  of 
his  body  lawfully  begotten,  then  in  trust  for  all  and  every  such  son  and  sons  respectively 
and  successively,  for  their  respective  lives ;  with  the  like  remainders  to  their  several 
sons  ;  with  the  like  remainders  to  the  heirs  male  of  the  body  of  every  such  son,  as  before 
limited  to  the  issue  male  of  the  said  Samuel  Hopkins ;  and  for  want  of  sucli  issue,  in 
trust  for  the  first  and  every  other  son  of  the  body  of  Sarahs  the  said  John  Hopkins's 
eldest  daughter,  lawfully  to  be  begotten  ;  with  like  remainders  to  the  sons  of  John 
Hojdcins's  other  daughters  ;  and  for  want  of  such  issue,  then  in  trust  for  the  &r8t  and 
every  other  son  of  liis  cousin  Anne  Dare  (wife  of  Francis  Dare)  lawfully  to  be  batten ; 
with  like  remainders  to  the  heirs  male  of  the  body  of  every  such  son  of  the  bom  Anne 
Dare ;  and  for  default  of  such  issue,  then  in  trust  for  his  own  right  heirs  for  ever : 
then  c<Hne  two  provisoes ;  the  one,  whereby  every  person  that  should  come  into  posses- 
sion of  his  estate,  was  to  take  his  name,  and  bear  his  arms  :  the  other  is  in  these  words  ; 
Provided  also,  and  it  is  my  willy  that  none  of  the  persons,  to  whom  the  said  estates  are 
herthy  limited  for  life,  shall  be  in  the  actual  possession  thereof,  and  in  the  enjoyment  of 
the  rents  and  profits,  or  of  any  greaisr  or  other  part  thereof,  than  as  hereinafter  is  men- 
tioned, until  he  or  they  shall  have  respectively  attained  his  or  their  [45]  ft9^s  of  twenty-one 
years  ;  and  in  the  mMin  time,  and  until  his  or  their  attaining  to  such  age,  my  trustees 
and  tfieir  heirs  and  executors  shall  make  such  allowances  thereout,  for  the  handsome  and 
liberal  maifUeaance  and  edvmtion  of  such  piraon  and  ptrsons  respectively,  as  they  shaU 
Uti/ak  suitable  and  agreeable  to  his  estate  and  fortune ;  and  it  is  my  wiU,  that  the  overplus 
of  the  said  rents  and  profits,  over  and  above  the  annual  allowances,  or  such  part  thereof 
as  shail  remain  after  cUl  my  debts,  legacies,  and  funeral  expences  sh(Ul  be  first  paid  {with 
thepaym^t  whereof  I  have  charged  my  real  estate,  in  case  my  personal  estate  shall  not  be 
sufficient  for  those  purposes),  do  go  to  such  persons  as  shall  first  be  intitled  unto,  or  come 
into  the  actual  possession  of  my  said  real  estate,  according  to  this  my  will. 

Samuel  Hopkins  died  in  the  testator's  life-time,  without  issue ;  and  some  time  after, 
the  testator  died  without  any  alteration  made  of  his  will ;  nor  had  / ohn  Hopkins 
any  other  son  ;  nor  were  any  of  the  other  remainder-men  in  esse  at  the  testator's  (1) 
death,  except  ■  Dare,  son  of  Ann  Dare. 

The  first  question  was,  Whether  by  Samuel's  death  in  tlie  testator's  life-time, 
the  several  Hmitations  between  hmt  and  Dare  were  not  become  void  ;  there  being  no 
particular  estate  to  support  thnn  as  remainders,  by  reason  of  Samuel's  death  in  the 
testator's  life-time,  who  was  to  take  the  first  estate ;  nor  nobody  capable  of  taking  at  the 
testator's  death  but  the  son  of  Anne  Dare,  who  thereby  claimed  the  whole  mterest 
presently  1  or  whether  these  intermediate  limitations  should  not  enure  by  way  of 
executory  devise  to  any  other  son  he  might  hereafter  have  1 

The  second  question  was,  in  case  the  limitation  to  the  otlier  sons  of  J  ohn  Hopkins 
was  to  be  looked  upon  as  an  encutory  devise.  What  should  become  of  the  rents  and 
profits  in  the  mean  time  1  ■  \ 

The  cause  was  first  heard  at  the  Bdls,  and  there  decreed  to  be  ui  executory  deviBe.(S} 
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[48]  Mr.  Serjeant  Eyre,  and  Mr.  Peere  WUliams  argued,  that  the  consideration  of 
trust  and  legal  estates  being  the  same,  this  limitation  to  the  other  sons  of  J ohn  Hopkins 
was  to  be  taken  to  be  a  remainder,  and  could  not  enure ;  the  rule  of  law  being  never  to 
construe  that  an  executory  devise,  which  may  enure  as  a  contingent  remainder.  They 
agreed  the  difference  between  deeds  and  wills  ;  that  in  the  former  the  first  estate  must 
be  good,  otherwise  all  the  remainders  depending  thereon  are  void,  and  can  never  ariee  ; 
but  in  the  latter,  the  first  estate  may  be  void,  and  yet  tlie  remainders  take  place,  afi  in 
2  Ro.  Ab,  415.  p^.  6,  7 ;  FUytv.  414  a ;  Cro.  El.  423 ;  2  Vem.  722.  But  they  insisted, 
that  devises  of  real  estates  were  to  relate  to  the  time  of  the  making  the  will ;  as  if  one 
devises  all  the  land  he  has,  or  shall  have  at  his  decease,  yet  no  after-purchased  land 
shall  pass,  but  such  only  as  he  had  at  the  time  of  the  will  made  :  and  that  what  was  a 
limitation  by  way  of  remainder  at  the  time  of  the  will  made,  could  not,  by  any  (3)  subse- 
quent accident,  become  an  executory  devise,  1  Salk.  237  ;  1  Sid.  3  ;  2  Ro.  A6r.  418  ; 
2  Saund.  380,  388  ;  1  Salk.  226  ;  and  that  this,  being  to  arise  after  an  estate  tail,  was 
too  remote  ;  the  law  not  allowing  of  executory  devises  to  arise  after  an  estate  taiL 

Mr.  Attorney  General,  Mr.  Solicitor  General,  Mr.  Vemey,  Mr.  Fazakerley,  Mr.  Booiie, 
and  Mr.  Strang  argued  on  the  other  hand,  that  Samuel  being  dead  without  issue  in  the 
testator's  Ufe-tmie,  this  limitation  to  the  other  sons  of  /oAn  Hopkins  should  enure  by 
way  of  executory  devise.  They  observed,  that  executory  devises  were  not  of  a  very  long 
standing ;  yet  that  they  are  of  the  same  nature  with  another  t^ing  which  is  very  ancient ; 
which  is  springing  uses,  which  are  as  old  as  uses  themsdves.  And  that,  if  at  common 
law  such  things  were  allowed,  it  was  very  well  done  of  the  judges  to  admit  of  executory 
devises  to  carry  into  execution,  as  far  as  possible,  the  intent  of  the  testator.  That  the 
testator's  [47]  intent  is  clear -in  this  case,  that  the  first  and  every  other  euq  of  ./c^n 
Hopkins  should  take ;  and  that  this  intent^may  be  carried  into  execution  is  likewise  clear. 
Indeed,  as  a  contingent  remainder,  it  can  never  take  effect ;  because  remainders  must 
take  place  eo  instanti  the  particular  estates  determine ;  but  in  order  to  prevent  that 
inconveniency,  other  ways  have  been  found  out  to  support  wills  ;  and  the  Lord  Hobarl 
commends  the  judges  for  being  astuti  to  serve  the  party  s  intent.  The  rule  laid  down  on 
the  other  side,  that  a  limitation  which  may  enure  as  a  remainder,  shall  never  be  con- 
strued to  be  an  executory  devise,  is  true :  but  that  is  only  a  supposed  that  the  party's 
intent  was,  that  things  should  go  according  to  the  ordinary  forms ;  but  where  they  can- 
not, there  extraordinary  methods  are  uEKsd  to  serve  the  intent ;  and  it  is  'mpossiole  to 
find  out  &ny  set  of  words  more  proper  to  make  an  executory  devise  than  those  used 
here  ;  nothing  but  the  intervening  estate  to  Samuel  can  make  any  difficulty  ;  and  that 
is  answered  by  the  cases  put  on  the  other  side,  2  Bo.  Abr.  41  6,  of  a  devise  to  A.  for  life, 
remainder  to  B.  and  of  a  devise  to  a  monk,  remainder  over ;  A.  dies  in  the  testator's 
Uf  e-time ;  B.  shall  take  by  way  of  executory  devise ;  and  in  the  latter  case,  immediately 
upon  the  testator's  death,  the  remainder-man  shall  take :  and  yet  if  either  A.  had  out- 
lived the  testator,  or  the  monk  been  deraigned  in  the  testator's  life-time,  in  both  cases 
the  second  limitation  must  have  been  a  remainder.  So  in  this  case,  the  estate  to  Samuel 
never  having  taken  effect,  it  must  enure  by  way  of  executory  devise,  to  the  first  and 
every  other  son  of  John  Hopkins ;  whereas  had  Samuel  outlived  the  testator,  the 
limitation  had  been  a  rranainoer.— The  case  in  1  Sid.  3,  widely  differs  from  this;  for, 
that  was  upon  a  settlement,  which  is  complete  upon  the  execution  of  it ;  whereas  a  will 
is  ambulatory  until  death.  Nor  can  any  better  comparison  be  drawn  between  this  and 
the  other  cases  that  have  been  put,  which  are  of  contingent  remainders,  and  so  quite 
foreign  to  executory  devises.  And  in  that  of  Purefoy  versus  Rogers,  2  Sa-und.  380,  388, 
the  particular  estate  was  existing  after  the  testator's  death ;  which  consequently 
supported  the  remainder ;  and  [48]  so  plainly  differs  from  this  case,  where  is  no  par- 
ticular estate  in  being.  But  Cro.  Eliz.  878,(4)  is  a  strong  authority  for  the  construction 
now  desired ;  for,  there  the  devise  was  of  lands  to  J.  S.  from  Midiaelmas  following, 
remainder  over  in  fee  ;  the  testator  died  before  Michaelmas ;  it  was  held  by  the  court, 
to  be  a  good  executory  devise  :  for,  a  remainder  it  could  not  be ;  because  it  could  not 
begin  until  the  particular  estate  did,  which  was  not  to  commerce  till  Michadmtu  after  j 
and  a  freehold  cannot  be  in  expectancy  :  it  was  therefore  held,  that  the  freehold  shoidd, 
in  the  mean  time,  descend  to  the  heir  at  law,  and  vest  in  him  ;  but  if  in  that  case  the 
testator  had  lived  to  Michaelmas,  then  it  had  been  a  good  remainder.  And  if  an 
executory  devise  may,  by  a  subsequent  accident,  become  good  as  such,  especially  where 
the  testator's  intent  is  clear  that  it  should  (which  was  the  reason  of  the  resolution  in 
the  case  of  Higgins  versus  Doud^,  2  Vem.  600,  where  the  limitation  to  the  daughter 
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waa  allowed  to  be  good,  there  being  no  son  to  take  :  so  a  devise  to  two  and  their  heirs, 
one  dies  in  the  life  <A  the  testator,  the  surrivor  shall  take  the  whole,  1  Salk.  238) ;  and 
if  courts  of  law  do,  much  more  will  courts  of  equity  mould  the  words  so  as  to  let  in  those 
whom  the  testator  intended  to  take.  Nor  will  the  objection  hold  that  has  been  made  on 
the  otiier  side,  vis.  that  this,  being  to  take  effect  after  an  estate  tail,  is  too  remote,  and 
can  never  arise ;  for,  here  can  never  be  any  estate  tail  before  this  executory  devise  is  to 
arise,  Samuel  being  dead  without  issue  :  nor  is  there  any  danger  of  a  perpetuity  ;  the 
longest  time  that  this  can  subsist  as  an  executory  devise  being  only  until  the  birth  of  a 
son  to  a  person  in  esse,  which  is  but  nine  months  :  whereas  in  the  case  of  Floyd  versus 
Carey,  in  the  House  of  Lords,  twelve  months  were  allowed  to  be  a  reasonable  time  ;  and 
in  that  of  Massenburgh  versus  Ask,{5)  1  Vem.  234,  257,  304,  twenty-one  years  were 
held  to  be  good ;  and  where  there  is  no  danger  of  a  perpetuity,  it  is  just  that  executory 
derisBS  should  be  carried  as  far  as  may  be  to  serve  the  mtent  of  the  party.  This  court 
went  a  great  way  in  that  case  of  Massenburgh  versus  Ash. — And  though  the  courts  at 
law  would  not  at  first  al-[49]-low  any  executory  devise  to  arise  after  the  compass  of  a  life 
or  Uvea  wearing  out  together,  as  appears  by  the  ease  of  Scattergood  versus  Edge  (1  Eq. 
Cos.  Abr.  189,  pU  14,  15),  1  Salk.  229,  yet  that  of  Floyd  versus  Carey,  being  subsequent 
to  that,  and  in  the  House  of  Lords,  has  led  the  courts  of  law  into  carrying  them  as  far 
as  this  court  does. — The  case  of  Lord  Glenorchy  versus  Bosville  (Ante  3)  is  another  strong 
authority ;  where  the  words  were  determined  to  carry  an  estate  tail ;  but  the  trusts 
being  executory,  and  the  intent  of  the  parties  clearly  otherwise,  they  were  restrained, 
and  decreed  to  carry  but  an  estate  for  life,  with  remainder  to  the  first  and  other  sons,  dc. 

luord  Chancellor.  Two  questions  have  been  made  upon  this  will :  the  first  is, 
Whether  this  limitation  to  the  first  and  every  other  son  of  John  Hopkins  can  now 
take  efEect  as  an  executory  devise  t  or,  whether  it  shall  be  taken  as  a  contingent  re- 
mainder, and  consequently  void  for  want  of  a  particular  estate  to  support  it,  by  reason 
of  SamueVs  death  in  the  testator's  life-time,  and  that  John  Hopkins  had  no  son  in 
esse  at  the  testator's  death,  in  whom  the  remainder  might  vest  7  The  next  queetwn 
is,  in  case  the  limitation  be  taken  as  an  executory  devise,  what  is  to  become  of  the  rents 
and  profits  of  this  estate  until  John  HojMns  has  a  son  1  As  to  the  fiist,  I  think  it 
impossible  to  cite  any  authorities  in  point.  None  have  been  cited.  It  seems  to  be 
allowed,  that  if  things  had  stood  at  the  testator's  death  as  they  did  at  the  time  of  the 
making  of  the  will,  the  limitation  in  question  would  have  been  a  remainder,  by  reason  of 
SamueVs  estate,  which  would  have  supported  it :  so  is  the  case  of  Purefoy  versus  Uogers, 
1  Saund.  380, 388,  and  limitations  of  this  kind  are  never  construed  to  be  executory  devises 
but  where  they  cannot  take  effect  as  remainders  (vid.  also  Feame's  Contingent  Re- 
mainders, on  Executory  Devises,  242,  261,  262,  280,  299,  3  ed.,  also  4  ed.  451).  So 
on  the  other  hand,  it  is  likewise  dear,  that  had  there  been  no  such  limitation  to  Samuel 
and  his  sons,  the  limitatiiHi  must  have  been  a  good  executory  devise,  there  bdne  no 
antecedent  estate  to  support  it ;  and  consequently  not  able  to  mure  as  a  remainder ; 
so  that  it  must  be  the  intervening  accident  of  SammVs  death  in  the  testator's  [50]  life- 
time, upon  which  this  point  must  depend.  And  as  to  that,  I  am  of  opinion  that  the 
time  of  making  the  will  is  principally  to  be  regarded  in  respect  to  the  testator's  intent. 
If  an  infant  or  f^me  covert  make  a  will,  and  do  not  act  either  at  full  age  or  after  the 
coverture  determined,  to  revoke  this  will,  yet  the  will  is  void  ;  because  the  time  of  making 
is  principally  to  be  considered  ;  and  the  law  judges  them  incapable  of  disposing  by  wiD 
at  those  times.  The  same  reason  holds  in  the  case  of  a  devise  of  all  the  lands  which  a 
num  has  or  shall  have  at  the  time  of  his  death,  no  after-purchased  lands  shall  pass  with- 
out a  re-publioation  :  which  was  the  case  of  Bunter  versus  Cook,  1  Salk.  237,  because 
the  time  of  the  will  made  is  chiefly  to  be  regarded.  Indeed  it  is  possible  that  subsequent 
things  may  happen  to  alter  the  testator's  intent ;  but  unless  that  alteration  be  declared, 
no  court  ciui  take  notice  of  his  private  intent,  not  manifested  by  any  revocation  of 
the  former ;  though  these  subsequent  accidents  may  and  must,  in  many  cases,  have 
an  operation  upon  the  will ;  as  in  the  case  of  FvUer  versus  F'uller,{'o)  Cro.  Eliz.  422, 
and  Hutton  and  Simpson,  2  VerTi.  722.(7)  And  in  the  lord  Landsdown's  case,  the 
first  limitation  did  not  expire  by  eiBuxion  of  time,  but  by  the  intervening  alteration 
of  things  between  the  time  of  the  will  made  and  the  testator's  death  ;  and  the  words 
there,  for  ivant  of  such  issue,  were  not  construed  to  create  another  estate  tail  to  postpone 
the  limitation,  but  only  to  convert  the  second  estate  to  the  precedent  Umitation.  So 
we  see,  that  in  these  cases  the  method  of  the  courts  is  not  to  set  aside  the  intent  because 
it  cannot  take  effect  so  fully  us  the  testator  desired ;  but  to  let  it  work  as  far  as  it  can. 
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And  if,  in  this  case,  we  consider  it  as  an  executory  devise,  the  intent  will  be  served 
in  case  John  Hopkins  has  a  second  son  ;  but  if  it  is  taken  as  a  remainder,  the  intent 
plainly  appearing  that  a  second  son  of  John  Hoj^ins  should  take,  is  quite  destroyed  ; 
there  being  no  precedent  estate  to  support  it  as  a  remainder. — The  very  being  of  ex- 
ecutory devises  shews  a  strong  inclination,  both  in  the  courts  of  law  and  equity,  to 
support  the  testator's  intent  as  far  as  possible  [51]  (vide  Doe  v.  Fonmreau,  Douglas  470, 
and  authorities  there  cited)^and  though  they  he  not  of  ancient  date,  yet  they  are  of 
the  same  nature  with  springing  uses,  wmch  are  as  old  as  uaea  themselves.  I  can  see  no 
difierence  between  this  case  and  the  others  of  like  nature,  that  have  been  adjudged. 
And  if  such  a  construction  may  be  made  consistently  with  the  rules  of  law,  and  agreeable 
to  the  testator's  intent,  it  would  be  very  hard  not  to  suffer  it  to  prevail.  In  Pay's 
case,  Cro.  Eliz.  878  {Vid.  also  Noy  43,  S.  C.  but  differently  stated,  et  ante  48),  had  the 
testator  lived  to  Michaelmas,  the  limitation  had  been  a  remainder  ;  and  if  a  remainder 
in  its  fli^t  creation  does,  by  any  subsequent  accident,  become  an  executory  devise, 
why  should  it  not  be  good  here,  upon  the  authority  of  that  case,  where  by  the  testator's 
death  before  Michaelmas^  what  would  otherwise  have  been  a  remainder,  was  held 
to  be  good  by  way  of  executory  devise  ]  I  think,  that  in  this  case  the  hmitation  would 
operate  as  an  executory  devise,  if  it  was  of  a  legal  estate ;  and  therefore  sliall  do  so 
as  a  trust,  the  rules  being  the  same. 

The  next  question  is,  what  is  to  become  of  the  rents  and  profits,  in  case  this  be  taken 
to  be  an  executory  devise,  until  the  birth  of  a  son  to  Johr^Ho^ina  %  And  this  must 
depend  upon  the  wording  of  the  proviso.  The  words  are,  TiuU  none  of  the  persons 
to  whom  ths  estates  are  limited  shaU  be  in  the  actual  possession  and  enjoymetU  of  the 
rents  and  profits  until  they  shall  respectively  attain  the  age  of  twenty-one  ;  and  that 
in  the  mean  time  the  trustees  shall  Tnake  such  allovxince  thereout  as  they  shall  thinJc 
suitaMe  ;  and  then  he  wills,  that  the  overplus  of  suck  rents  and  profits  do  go  to  such 
persons  as  shall  bz  intitled  unto.,  and  come  to  the  actual  possession  of  his  estate,  &c.  By 
which  words  none  are  affected  but  such  as  are  to  come  to  the  estate  under  the  limitations. 
It  restrains  them  from  having  any  thing  to  do  with  the  estate  till  they  attain  the  age 
of  twenty-one,  and  provides  the  surplus  (beyond  their  allowance)  to  be  laid  up  for  them  : 
but  here  is  no  provisbn  made  what  shaJl  become  of  those  rents  and  profits  until  a  son 
be  born.  The  words  in  tht  mtan  time  have  been  difierentlv  construed :  and  it  was 
said,  that  there  was  no  [62]  certain  terminus  a  quo  from  whence  they  should  b^in. 
Had  Samuel  Hved,  the  terminus  must  have  been  from  the  time  of  the  limitation  talang 
place  ;  and  so  it  must  be  toties  quoties  any  come  to  be  intitled  to  this  ratate  under  the 
several  limitation  :  but  until  somebody  is  in  esse  to  take  under  this  executory  devise, 
the  rents  and  profits  must  be  looked  upon  as  a  residue  undisposed  of,  and  consequently 
must  descend  upon  the  heir  at  law  {Carrick  v.  Errington,  2  P.  Will.  361.  Bullock 
V.  Stones,  2  Ves.  521.  Harris  v.  Barnes,  4  Burr.  2160);  the  case  being  the  same 
where  the  whole  legal  estate  is  given  to  the  trustees,  and  but  part  of  the  trust  disposed 
of,  as  in  this  case  ;  and  where  but  part  of  the  legal  estate  is  given  away,  and  so  the  residue 
undisposed  of,  the  legal  estate  descends  upon  the  heir  at  law.  So  it  was  held  by  the 
Lord  Kiiig  in  the  case  of  Lord  and  Lady  Hertford  Versus  Lord  WeyTnotUh ;  which  shews 
tliat  equity  follows  the  law. 

One  objection  indeed  has  been  made,  which  is,  that  the  testator  having  in  this 
case  devised  another  estate  to  John  Hopkins  his  heir  at  law,  can  never  be  supposed 
to  have  intended  him  this  surplus.  And  to  warrant  that  objection,  the  case  of  Norih 
and  Crompton,  1  Chan.  Ca.  1%,  has  been  cited.  1  answer,  that  in  these  cases  the  heir 
does  not  take,  by  reason  of  the  testator's  intent  being  one  way  or  the  other  ;  but  the 
taw  throws  it  upon  him  ;  and  wherever  the  testator  has  not  disposed  (be  his  intent  that 
the  heir  should  take  or  not  take)  yet  still  he  shall  take :  for,  somebody  must  take ; 
and  none  being  appointed  by  the  testator,  the  law  throws  it  upon  the  heir. 

And  so  affirmed  the  decree,(8)  and  ordered  the  personal  estate  (which  was  of  very 
great  value)  to  be  laid  out  in  land,  and  settled  to  the  same  uses  as  the  real  estate, 
according  to  the  direction  of  the  will.(9) 

(1)  Which  circumstance  after  the  testator's  death,  occasioned  the  bringing  two 
bills,  one  hy'J(Ain  Hopkins  and  his  daughter,  to  have  an  account  and  an  execution 
of  the  trust ;  and  John  Hopkins  prayed,  that  as  heir  at  law  he  might  have  the  profits 
till  some  persons  came  in  esse,  capable  to  take  under  the  will,  as  part  of  the  trust  un- 
disposed of ;  the  other  bill  was  brought  by  the  trustees,  that  till  a  person  was  in  esast 
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capable  of  taking,  the  profits  might  be  accumulated  to  increase  the  estate.  1  Atk. 
582,  S.  C. 

(3)  The  Master  of  the  RdU  being  of  opinion,  that  the  limitation  to  Samuel  Hopkins 
was  to  be  considered  as  if  it  had  never  been  in  the  will,  and  therefore  that  the  devise 
to  after-bom  sons  being  by  future  words,  in  case  his  cousin  John  Hopkins  should  have 
any  other  son,  it  was  now  to  be  considered  H  the  first  devise,  and  might  take  effect 
as  an  executory  devise.    Vid.  1  Atk.  682,  S.  C. 

(3)  Sed  vid.  Brownstoord  v.  Edwards,  2,  Ves.  249.  J}o3  v.  Fonitsnau,  Dough.  Rep. 
487  to  509,  in  which  cases  it  was  held  and  determined  that  a  devise  may  operate  either 
way,  according  to  the  event. 

(4)  One  seised  in  fee  devised  lands  to  J.  S.  for  five  years  from  Michaelmas  then  next, 
remainder  to  £.  in  fee,  and  the  question  was,  whether  this  was  a  good  devise  of  the  re- 
mainder in  fee  to  £,  and  adjudged  that  this  was  a  good  devise  of  the  remainder  in  fee ; 
for  though  it  was  admitted  that  a  freehold  could  not  enwct  or  be  in  abeyaiice,  yet  in 
that  case  the  freehold  and  fee-simple  descended  and  vestea  in  the  heir  at  law  till  Michael- 
mas, and  so  was  not  in  abeyance,  and  this  mside  the  devise  after  Michaelvias  good. 
Cro.  Eliz.  878.~Pay's  case.  In  1  Lut.  79,  or  Clarke  v.  Smith,  this  case  is  mentioned 
by  the  court,  and  admitted  to  be  law :  A.  seised  of  land  in  fee,  devises  to  B.  in  fee, 
to  commence  and  take  effect  six  months  after  the  testator's  death,  this  is  plainly  a  good 
executory  devise,  and  will  take  effect  at  the  end  of  six  months  after  the  testator's  death  ; 
but  it  is  expressly  held  there,  that  during  those  six  months  the  estate  descends  and 
continues  in  the  heir  at  law  of  the  testator. 

(5)  Which  case  was  this :  A  term  for  years  was  assigned  to  trustees  in  trust  for 
baron  and  feme  during  their  lives,  and  the  life  of  the  longer  liver  of  them  ;  and  if  there 
should  happen  to  be  issue  male  of  their  bodies  living  at  the  time  of  the  decease  of  the 
survivor  of  them,  then  in  trust,  that  the  eldest  son  of  that  marriage  should  be  main- 
tained out  of  the  rents  and  profits,  until  he  attained  his  age  of  21  years,  and  then  the 
whole  term  to  be  assigned  unto  him ;  and  in  case  he  should  die  before  the  age  of  twenty- 
one  years,  then  in  like  manner  for  the  maintenance  of  the  second,  third,  fourth,  and 
every  other  son  of  that  marriage,  in  the  same  manner ;  but  if  no  such  son,  or  if  all 
the  sons  die  before  twenty-one,  then  to  J.  S.  Baron  and  feme  die,  and  leave  a  son  only, 
who  dies  whilst  an  infant  of  about  five  years  old — and  the  question  was,  whether  the 
remainder  over  to  /.  iS'.  was  good  1  and  held  that  it  was. 

(G)  Devise  to  A.  and  the  heirs  of  his  body,  remainder  to  B.  A.  dies  in  the  life-time 
of  the  testator ;  held  that  B.  should  take  presently,  although  A.  left  issue. 

(7)  Devise  of  land  to  A.  in  tail,  and  after  A.'s  death  without  issue  to  B.  A.  dies 
in  the  life-time  of  the  testator,  leaving  issue,  the  devise  to  A.  held  to  be  void,  and  that 
B.  should  take  presently,  though  agfunat  the  express  words  of  the  will,  and  the  intent 
of  the  testator. 

(8)  And  directed  the  trustees  to  dehver  possession  to  the  plaintiff  John  Hojkins 
(of  particular  states),  and  of  the  estate  purchased  by  the  testator  after  the  making  the 
will,  and  to  deliver  the  deeds  and  writings  to  him  ;  and  declared  he  was  entitled  to  the 
rents  and  profits  devised  to  the  trustees,  accrued  since  the  testator's  death,  till  some 
person  should  be  in  being,  intitled  to  an  estate  for  life  in  possession  according  to  the 
limitation  in  the  will,  and  was  entitled  to  the  surplus  produce  of  the  testator's  estate, 
after  payment  of  the  annual  sum  charged  thereon  ;  and  directed  an  account  of  both  the 
real  and  personal  estate,  and  a  like  direction  as  to  the  personal  estate  for  investing  it  in 
lands ;  there  was  no  direction  given  concerning  a  conveyance  of  the  estate,  but  a  general 
preservation,  and  liberty  to  appiy  to  the  court,  as  there  should  be  occasion."  I  Atk. 
582,  S.  C. 

(9)  Soon  after  the  affirmance  of  this  decree,  John  Hopkins  had  issue  William 
Hopkins,  a  second  son,  who  soon  after  dying  without  issue,  John  the  eldest  son  of  Hannah 
Dare,  having  attained  tw6nty-one,  brought  his  bill  to  have  a  settlement  made  to  him 
by  the  trustees,  either  in  tail  or  for  life,  as  the  court  should  think  him  entitled,  and  for 
also  an  account  of  the  profits  during  William^s  life-time,  and  that  the  surplus  profit 
may  be  paid  to  him,  and  upon  the  hearing  it  was  argued  for  him,  that  the  estate  vested 
in  WUliam  (the  second  son  of  John  Hopkins)  on  his  birth,  and  was  no  longer  executory, 
and  consequently  alt  the  subsequent  limitations  became  remainders,  either  contingent 
or  vested,  according  to  their  respective  natures  ;  and  that  those  that  were  contingent 
not  vesting,  either  during  or  eo  instanti,  that  the  particular  estate  of  WiUiam  deter^ 
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mined,  were  void,  and  consequently  the  plaintiff  John  Dare,  as  having  the  fint 
remainder  vested  in  him,  was  entitled  to  the  estate  in  possession. 

For  the  defendant  it  was  argued  Ut.  That  there  is  no  necessity  to  consider  the 
limitations  subsequent  to  that  to  the  second  son  of  John  Hoj^ins,  as  contingent  re- 
mainders, but  that  they  may  subsist  as  so  many  distinct  executory  devises,  and  if  one 
did  not  take  effect  another  might ;  2d  (and  which  was  most  relied  on),  that  admitting, 
that  by  the  estates  vesting  in  W^iam,  the  subsequent  limitations  were  to  be  lookwl 
upon  as  remainders,  yet  such  as  were  contingent,  were  not  destroyed  by  their  not 
vesting  during  his  life,  but  that  the  legal  estate  in  the  trustees  is  sufficient  to  support 
them ;  3d,  That  a  detemunable  freehold  in  the  equitable  estate  descended  on  the  heir 
at  law,  and  that  is  sufficient  to  suppose  the  contingent  remainders  of  the  trust  estate. 
And  decreed  by  Lord  Hardidcke,  chancellor  {7th  Mcmh  1738),  that  though  by  the  veeting 
of  the  estate  in  y/illiam  Hopkms  the  second  son,  the  subsequent  limitations  were  to 
be  considered  as  turned  into  continent  remainders,  yet  that  they  are  not  destroyed 
by  not  becoming  vested  in  the  life-time  of  WUliam  JTopfctTW,  but  that  the  limitation 
of  the  fee  of  the  legal  estate  to  the  trustees  is  sufficient  to  support  them,  and  the  bill 
was  dismissed ;  but  the  chancellor  said  he  would  be  tmderstood  to  mean  such  of  the 
remainders  only  as  could  be  supported  by  the  rules  of  law,  and  not  the  remote  ones 
to  the  sons  unborn  of  sons  unborn,  for  the  possibiHties  upon  possibilities  the  law  will 
not  admit  of,    Vid.  Atk.  581,  S.  C.    1  Ves.  269,  S.  C. 

[53]        13.— LuTKiNs  versus  Leigh. 

iONovemb.  [1734]. 

[See  In  re  Smith,  [1899]  1  Ch.  371.] 

A.  devises  (as  touching  his  worldly  estate,  after  paj^ment  of  his  debts  which  he  wills  to 
be  first  paid)  his  lands  (in  mortgage)  to  his  wife  for  life,  and  after  her  death  to  C. 
and  directs  the  residue  of  his  personal  estate  to  be  placed  out  at  interest ;  B.  to  have 
thejnterest  during  her  hfe,  and  after  her  death  to  C-  and  gives  B.  £1500  provided 
she  accept  the  devises  and  bequests  in  lieu  of  dower  ;  there  is  not  sufficient  personal 
estate  to  pay  the  debts  and  legacies ;  if  the  mortgagee  take  part  of  ^e  personal  eetate, 
the  legatee  shall,  for  so  much,  stand  in  his  place. 

Benjamin  Knight  having  mortgaged  his  freehold  lands  to  Mr.  Ainscomh  for  securing 
the  sum  of  £2500  in  1 729,  made  his  will  in  these  words ;  As  touching  my  worldly  estate, 
after  payment  of  my  debts  and  funeral  charges,  which  I  wUl  to  be  first  paid,  I  give  my 
freehold  estate  in  Kent  to  my  wife  for  life,  chargeable  with  an  annuity  of  £30  for  life 
to  EUzabeth  Knight ;  and  after  his  wife's  death  he  devises  his  said  freehold  estate,  so 
charged,  to  the  children  of  his  three  sisters,  and  directs  the  residue  of  his  personal  estate 
to  be  placed  out  at  interest ;  his  wife  to  have  the  interest  during  her  life,  and  after  her 
death  to  be  divided  among  the  children  of  his  three  sisters ;  and  gave  his  wife  £1500, 
with  a  proviso  that  the  devises  and  bequests  in  the  will  should  be  accepted  by  the  wife 
in  lieu  of  her  dower,  and  in  full  satisfaction  of  hsr  ah&re  of  the  perwmai  estate. 

The  question  was,  whether  the  personal  estate  should  be  appiiedin  exoneration  of  the 
real,(l)  so  as  to  defeat  the  pecuniary  legatees  ;  there  not  being  sufficient  to  pay  the 
£1500  in  case  the  personal  estate  should  be  applied  in  exoneration  of  the  real.  Mr. 
Attorney  General  insisted  for  the  widow,  that  this  legacy  was  to  be  looked  upon  aa  a 
charge  upon  the  real  estate,  according  to  the  Lord  Warrington's  case ;  and  said,  It  was 
a  great  while  before  this  court  would  favour  the  devisee  of  land  (being  but  hceres  f actus) 
so  far  as  to  entitle  him  to  have  the  personal  estate  applied  in  exoneration  of  the 
real.(2)  1  Chan.  Ca.  271,  and  2  Fern.  477,  where  it  is  said.  That  an  express  devise 
shall  {Hawes  v.  Warner)  not  be  defeated,  even  [6ti  for  an  heir,  much  less  for  a 
devisee  of  land,  who  is  but  hceres  f actus. 

Lord  Chancellor.  This  point  has  been  so  far  determined,  that  it  seems  quite  settled 
and  clear ;  where  a  man  leaves  his  real  estate  charged,  the  legatees  and  simple  (3)  con- 
tract creditors  have  a  right  to  stand  in  the  room  of  bond  creditors,  if  these  latter  run 
away  with  the  personal  estate  ;  and  this  in.  order  to  do  justice  both  to  the  testator's 
intent,  and  likewise  to  the  creditors.  Indeed  where  the  contest  is  between  the  heir  and 
executor,  and  there  is  either  a  mortgage  or  bond  wherein  the  heir  is  bound,  the  heir 
shall  always  prevail  to  have  the  personal  estate  applied ;  but  that  is  only  where  no 
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prejudice  is  done  either  to  a  simple  contract  creditor  or  legatee  :  and  had  there  been 
no  devise  of  the  land  in  this  case,  the  widow  and  the  other  legatees  would  have  had 
a  right  to  apply  to  this  court,  and  to  stand  in  the  room  of  the  mortgagee  ii  he  fell  upon 
the  personal  estate,  that  being  the  proper  fund  for  their  legacies,  and  to  have  so  much 
of  the  real  estate,  as  he  bad  out  of  the  personal :  but  here  the  real  estate  is  devised  away ; 
which  gives  the  legatees  rather  a  stronger  claim  than  when  they  have  to  do  with  an  heir 
at  law  ;  nnce  it  was  a  long  time  before  a  devisee  could  prevail  with  this  court  to  have 
the  personal  estate  applied  in  exoneration  of  the  real,  as  appears  from  many  ancient 
cases,  which  distinguish  in  that  case  between  a  devisee  and  an  heir  at  law ;  though  at 
last  he  has  prevdlea  where  there  is  no  damage  done  to  a  third  person  :  but  it  has  been 
endeavoured  here  to  put  him  in  a  better  condition  than  the  heir ;  and  to  that  end  has 
been  cited  I  Salh.  416.  There  is  a  great  difference  between  that  case  and  this  ;  for,  a 
bond  effects  not  the  real  estate  in  the  testator's  hands ;  nor  did  it  the  devisee,  until  the 
statute  of  fraudulent  devises  ;  nor,  before  the  statute,  did  it  afiect  the  heir  (3  &  4  WUl. 
d  M.  c.  14),  if  he  had  aliened  before  the  writ  brought ;  but  in  case  of  a  mortgage,  that 
is  a  lien  upon  the  land  both  in  the  hands  of  the  testator  and  the  devisees,  and  in  whose 
hand  soever  the  [55]  land  comes.  Thus  the  court  has  gone  as  far  as  is  reasonable,  viz. 
to  put  the  hwres  foetus  in  as  good  a  plight  as  the  hoeres  natus  ;  but  not  in  a  better.(4) 
So  the  legatees  must  have  the  legacies  out  of  the  personal  estate  in  case  the  mortgagee 
keeps  to  the  real ;  and  if  he  falls  upon  the  personal,  they  have  a  right  to  stand  in  hia 
room  for  so  much  out  of  the  real  estate  as  he  shall  take  out  of  the  personal ;  that  being 
a  proper  fund  for  their  payment. 

(1 )  The  personal  estate  of  a  testator  is  the  primary  fund  for  the  payment  of  all  his  per- 
sonal  debtB,  or  general  legacies.  2  Eg.  Cos.  Abr.  369,  c.  4.  Eyre  v.  Hastings,  2  Cha. 
Rep.  273.  Govxr  v.  Mead,  Prec.  vn  Chanc.  3.  Mead  v.  Hide,  2  Vem.  120.  Cutler  v. 
Coxeler,  ibid.  302,  but  this  rule  is  to  be  understood  with  some  exceptions  ;  for  if  there 
be  an  express  clause  to  exempt  the  personal  estate  from  payment  of  debts,  there  the 
load  hes  upon  the  heir,  because  it  is  the  will  of  him  who  has  the  dominion  over  both 
estates,  that  the  real  estate  should  be  charged  in  such  manner.  Waintoright  v.  Bend- 
i<ms,  Prec.  in  Chanc.  451 ;  2  Vem.  718,  S.  C.  Hall  v.  Brookes,  GUb.  Eq.  Bev.  72  ;  1 
Eq.  Cos.  Abr.  12,  271,  S.  C.  Bamfield  v.  Wyndham,  Prec.  in  Chanc.  101.  Heath  v. 
Heath,  2  P.  Wi/i.  366.  Stapletmi  v.  Colville,  post,  202.  Walker  v.  Jackson,  2  AUe. 
264.  Duke  of  Ancaster  v.  Mayer,  1  Bro.  Ch.  Rep.  456.  But  in  order  to  exonerate 
the  personal  estate  from  payment  of  debts  and  legacies,  it  is  necessary  not  merely  to 
charge  the  real,  but  the  will  must  exempt  the  personal,  French  t.  Chichester,  2  Vem. 
568.  SamvxU  v.  Wake,  1  Bro.  Chan.  Rep.  145.  Duke  of  Ancaster  t.  Mayer,  sup. 
in  which  last  case  all  the  authorities  which  apply  either  in  affirmance  or  denial  of  the 
doctrine  upon  this  subject  are  thoroughly  considered  ;  but  where  the  intention  to  eoc- 
onerate  the  personal  estate  is  beyond  all  doubt,  such  intention  shall  prevail,  though  no 
express  words  are  used  for  that  purpose,  Webb  v.  Jones,  2  Bro.  Cha.  Rep.  60.  So 
the  personal  estate  shall  not  be  liable  in  ease  of  the  real,  to  the  defeating  of  any  legacy, 
Tipping  v.  Tipping,  1  P.  Will.  730.  Oneal  v.  Mead,  id.  694.  So  where  the  real 
estate  is  from  the  nature  of  the  contract  primarily  liable.  Countess  of  Coventry  v.  Earl 
of  Coventry,  2  P.  WiU.  222.  Freema/n  r.  Edwards,  id.  437.  Evelyn  t.  Evelyn,  id.  664. 
So  the  personal  estate  shall  not  be  applied  where  the  debt  (though  personal  in  its  creation) 
was  originally  the  debt  of  another.  Cope  v.  Cope,  2  SaVc.  449.  Ba^ot  v.  OughUm,  1 
P.  Will.  347.  Lawson  v.  Hudson,  Bro.  Cha.  Rep.  58.  Tvxddel  v.  Tweddel,  2  Bro.  Cha. 
Rep.  101.  The  Earl  of  Tankerville  v.  Fawcet.  2  Bro.  Cha.  Rep.  57.  But  where  the 
charge  on  the  real  is  merely  collateral,  and  auxiliary  to  the  personal  estate  ;  the  latter 
shall  be  first  applied  so  far  as  it  will  go,  and  the  deficiency  only  made  up  out  of  the  real. 
Howell  V.  Price,  1  P.  WUl.  294.  Bartholomew  v.  May,  1  Atk.  487.  Gattan  v.  Hanock, 
2  Atk.  424.  Marchioness  of  Tweedale  v.  Earl  of  Coventry,  Bro.  Cha.  Rep.  240. 
In  Evelyn  v.  Evelyn,  sup.  the  reader  will  find  all  the  general  reasoning  upon  this 
subject. 

(2)  Cornish  v.  Mead,  of  this  case  Lord  Hardwicke  says,  it  is  the  last  in  which  the 
court  refused  to  apply  the  personal  estate,  in  favour  of  an  hceres  foetus ;  and  though 
this  case  was  determined  in  Lord  Nottingham's  time ;  Lord  Hardvndee  expresses  his 
opinion  that  it  must  have  been  determined  by  the  Master  of  the  RoUs,  or  some  judge 
sitting  for  him,  because  Lord  Nottingham  had  determined  the  contrary  expressly  in  a 
case  prior,  which  was  the  first  case  where  an  kcsres  faetus  had  this  determined  in  his 
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favour,  via.  that  personal  assets  should  be  applied  in  exoneration  ;  but  this  was  the  case 
of  an  hasres  foetus  of  the  vhole  estate.    Gatton  v.  H<mcock,  2  Atk.  437. 

(3)  Vid.  the  principal  casea  upon  this  subject  collected  by  Mr.  Cox,  in  his  note  upon 
Clifton  V.  Burt,  1  P.  WUl.  G79,  080,  and  arranged  by  him  with  his  usual  accuracy  and 
judgment. 

(4)  In  the  old  cases  this  diversity  is  found  to  have  been  held  between  hceres  foetus, 
and  a  devisee  of  particular  lands,  viz.  that  a  devisee  of  particuloT  lands  should  not  have 
the  benefit  of  the  personal  estate,  but  that  the  hseres  factus  of  the  whole  should  ;  but  in  the 
case  of  Pocicley  v.  Pockley,  1  Vem.  36,  it  was  said  by  Lord  Nottinghamy  that  not  only 
he,  who  is  hoeres  factus,  shall  pray  in  aid  of  the  personal  estate  to  discharge  thereby,  but 
even  an  ordinary  devisee  shall  have  that  benefit ;  and  Lord  Hardwickei  in  Gallon  v. 
Hancodce^  2  Atk.  436,  observed,  that  Lord  Nottingham's  opinion  had  been  followed 
over  since. 

Case  14.— Sabbakton  versus  Sabbartun. 
i^Novem.  [1734]. 

Joseph  Sabbarton  being  seised  of  u  real  estate,  and  possessed  of  a  personal  estate  in 
bank  stock  and  orphans  stock,  by  will  dated  April  21,  1710,  devised  his  real  estate  and 
stock  to  trustees,  and  their  heirs,  executors,  dc,  in  trust  to  pay  the  rents  and  profits  to 
Catherine  Corr  for  life  ;  and  if  she  married  Benjamin  Sabbarton,  then  in  trust,  after  her 
decease  to  pay  the  rents  and  profits  to  htm  for  life  ;  and  after  both  their  deaths,  in  trust 
to  the  first  and  every  other  son  of  them  two  in  tail  male ;  and  for  want  of  such  issue, 
to  their  daughters,  equally  to  be  divided  between  them ;  and  for  want  of  such  inue, 
then  in  trust  for  the  issue  male  or  female  of  the  survivor  of  them,  equally  to  be  divided 
between  them  ;  and  in  default  of  issue  of  the  said  marriage,  then  in  trust  for  the  issue 
of  the  survivor  of  them  ;  and  if  neither  of  them  leave  issue,  then  in  trust  for  his  sister 
Sarah  Kidvxll  for  life,  and  after  her  decease,  to  the  use  of  all  and  every  the  child  and 
children  of  his  brother  John  Sabbarton,  which  shall  be  living  at  his  death,  or  his  wife 
shall  be  ensient  of,  and  shall  attain  the  age  of  twenty-one,  and  to  the  heirs,  executors, 
administrators  and  assigns  of  such  child  or  children,  share  and  share  alike,  as  they 
shall  respectively  attain  their  ages  of  twenty-one ;  and  in  default  of  such  children,  c^c, 
then  to  his  own  right  heirs.  Benjamin  and  Catherine  intermarried,  but  had  no  issue 
between  them  :  Catherine  survived,  but  had  no  issue,  and  devised  to  the  defendant. 
The  question  was  between  the  plaintiff,  who  was  child  to  John  [661  Sabbarton,  and  the 
defendant,  who  claimed  under  the  devise  of  Catherine,  Whether  the  limitation  of  the 
personal  estate  to  Benjamin  and  Catherine,  and  the  issue  of  the  survivor  of  them,  did 
not  create  an  estate  tail  in  Catherine,  who  survived,  and  consequently  the  limitation 
over,  of  a  personalty  after  an  estate  tail  void. 

Mr.  Solicitor  General  for  the  plaintiff  cited  the  case  of  Atkinson  and  Hutchinson, 
heard  the  second  of  May  last,  where  the  (before  Lord  Talbot,  3  P.  WUl.  259)  devise  was 
to  trustees,  in  trust  for  his  wife,  so  long  as  she  should  remain  unmarried  ;  then  in  trust 
for  such  child  and  children  as  he  should  leave  at  his  death,  equally  to  be  divided  between 
them  ;  and  if  either  of  them  die  without  issue,  then  his  sliare  to  go  to  the  survivor ; 
and  if  both  die  without  issue,  then  in  trust  for  the  defendant  Hutchinson ;  he  left 
two  daughters,  who  both  died  witliout  issue,  under  age  ;  and  there  the  words  dying 
ioUhout  issue  were  held  to  be  issue  living  at  the  death,  and  so  the  limitation  to  Hutchinson 
allowed  to  be  good.  So  in  the  case  of  Donne  versus  Merrefieldt  heard  at  the  Rolls 
the  '22d  of  Oclcher  1730,  where  the  devise  was,  to  his  brother  John  for  life  ;  then  to 
such  person  as  he  should  marry,  for  her  jointure ;  and  after  her  death,  to  the  heirs 
of  the  body  of  his  brother  John,  and  the  executors,  administrators  and  assigns  of  such 
heirs  during  the  residue  of  the  term  ;  and  for  default  of  such  issue  of  his  brother  J ohn, 
then  to  Henry  Donne  :  This  limitation  to  Henry  woe  held  good  ;  the  words  being  taken 
to  be  heirs  Uving  at  his  death.  Forth  versus  Chapman  (1  P.  XVill.  GG3)  heard  by  the 
Lord  Macclesfield.   Higgins  versus  Dowler,  2  Vem.  600. 

Lord  Chancellor.  I  do  not  see  how  it  is  possible  to  maintain  this  limitation  to  the 
children  of  John  Sabbarton.  Executory  devises  are  favoured  in  order  to  support 
the  parties  intent ;  but  still  they  must  not  exceed  the  rules.  The  compass  of  a  life 
is  held  to  be  a  reasonable  time  for  a  contingency  to  happen  in  :  So  in  the  case  of  M assen- 
burgh  versus  Ash,  1  Vern.  [67]  234,  257,  304.  Twenty-one  years  after  a  life  were 
held  to  be  a  reasonable  time ;  but  a  contingency  to  arise  after  the  determination  of 
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an  estate  tail,  is  too  remote :  so  that  the  questioa  must  be  here,  Whether  the  words 
mean  a  general  failure  of  issue,  or  such  a  failure  as  is  to  happen  witlun  the  compass 
of  a  life  T  The  real  and  personal  estates  are  both  devised  to  the  same  trustees ;  and 
the  limitations  are  the  same.  The  estates  are  first  limited  to  Benjamin  and  Catherine 
for  their  lives,  remainder  to  their  first  and  other  sons,  remainder  to  the  daughters : 
and  for  want  of  such  issue,  then  in  trust  for  the  issue  male  or  female  of  the  survivor  ; 
which  latter  words  do  clearly  make  an  estate  tail,  according  to  King  and  Melting's 
case,  1  Vent.  214,  225,  they  taking  in  both  sons  and  daughters,  and  grand-children 
in  infinitum. 

It  has  been  endeavoured  to  confine  this  limitation  to  the  issue  living  at  the  death 
of  the  survivor  ;  but  it  can  never  be  imagined  that  these  limitations  to  John  Sabbarton's 
children  were  intended  to  take  effect  before  the  determination  nf  the  former ;  and 
they  plainly  carry  an  estate  tul ;  these  latter  must  be  void.  It  has  been  also  objected. 
That  the  words  leave  issue  must  be  construed  issue  Uving  at  the  death ;  but  still  we 
must  remember,  that  this  is  a  complicated  devise  both  of  the  real  and  personal  estate  : 
and  in  case  of  the  real,  this  limitation  to  the  issue  of  the  survivor  makes  Benjamin 
and  Catherine  tenants  in  tail ;  and  the  personal  estate  being  intended  to  go,  and  be 
limited  in  the  same  manner  as  the  real,  must  likewise  be  an  estate  tail ;  and  so  the 
limitations  of  it  after  that  void ;  the  word  leave  being  only  to  connect  the  clauses, 
and  shew  what  is  to  become  of  the  estate  after  the  determination  of  the  former  limitation. 
The  words  in  the  case  of  Forth  and  Chapman  (1)  were  different,  and  carried  an  intent 
in  the  testator  different  from  the  intent  in  this  case.  '  In  that  of  Atkinson  versus 
Hutchinson  there  was  no  precedent  limitation  in  tail,  as  there  is  here.  And  in  the 
other  of  Donne  versus  Merrefield.  the  contingency  of  the  brother's  having  issue  was 
to  arise  within  the  compass  of  a  life ;  and  there  were  no  [681  words  carrying  a  general 
iiiluTe  of  issue,  by  reason  cli  the  words  executors,  administrators  and  assians,  which 
restrained  the  word  keirs  to  immediate  heirs  :  and  that  contingency  never  happening, 
the  limitation  over  was  allowed  to  be  good. 

And  so  dismissed  the  plaintiff's  bill,  dc. 

See  this  case  stated  more  at  large,  wUh  the  opinion  of  the  judges  of  the  King's  Bench, 
&c.,  towards  the  latter  end  of  this  book.   Post,  245. 

(1)  That  case  being  this  ;  one  Vfalter  Gore,  by  will  devises  thus  ;  all  his  estate  real 
and  personal  he  gave  to  J.  Chapman  in  trust,  only  the  lease  of  the  ground  he  held 
of  the  school  of  Bangor,  for  the  use  of  his  nephew  ;  William  Gore  and  "Walter  Oore, 
during  the  term  of  the  lease  as  hereafter  limited,  and  having  given  several  legacies, 
declared  his  will  as  to  the  remainder  of  the  estate,  as  well  as  his  freehold  house  in  Shawns 
Court,  with  all  the  rest  of  his  goods  and  chattels  whatsoever  and  wheresoever  he  gave 
to  his  nephew  William  Gore  ;  and  if  either  of  his  nephews  William  or  Walter  should 
depart  this  life,  and  leave  no  issue  of  their  respective  bodies,  then  he  gave  the  said  (lease- 
hold) premises  to  the  daughter  of  his  brother  William  Gore,  and  tlie  children  of  his 
sister  Sibley  Price ;  upon  which  the  question  arose,  whether  the  limitation  over  of 
the  leasehold  premises  to  the  children  of  the  devisor's  brother  and  sister,  was  void 
as  too  remote. 

The  Master  of  Die  Rolls  {Sir  Jos.  Jekyll)  was  of  opinion,  and  decreed,  that  the 
devise  over  was  void  ;  but  on  an  appeal,  the  Lord  Chancellor  Parker  held  it  good,  for  that 
there  can  be  no  difference  between  the  words  without  leaving  issue  (which  is  construed 
to  mean  issue  at  his  death)  and  leaving  no  issue  ;  but  what  made  it  infinitely  stronger, 
was,  that  the  fact  happened  to  be,  that  the  testator  had  a  real  and  leasehold  estate, 
and  devised  all  his  estate,  as  well  freehold,  as  goods  and  chattels  to  A.  and  if  A.  died 
leaving  no  issue,  then  to  B.  and  then  the  same  words  in  the  same  will  were  construed 
to  make  the  several  devises  good,  and  to  give  the  first  devisee  an  estate  tail  in  the  free- 
hoU,  and  but  an  estate  during  his  life  in  the  leasehold.  Athimon  v.  Hutchinson, 
sup. 

Case  U.— The  Lord  Raymond's  Case.  [17.14.] 

This  court  will  assist  the  testamentary  guardian  to  prevent  an  improper  marriage 

of  the  infant  heir. 

Upon  a  petition  to  the  Lord  Chancellor,  the  defendants  set  forth,  That  the  kte 
Ix)rd  Raymond  had  by  his  will  appointed  them  guardians  to  the  present  Lord,  his 
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only  child,  and  trustees  of  his  estate  till  he  should  come  to  age  ;  that  the  plaintiff  was 
but  seventeen  years  old,  and  was  seduced  by  Mr.  Chetwynd  in  order  to  marry  his 
daughter  Mrs.  Mary  Chetwynd,  who  was  much  inferior  to  him  in  family  and  fortune ; 
that  it  would  be  a  great  disadvantage  to  the  plaintiff  to  marry  at  this  time,  by  reason 
of  his  tender  age  ami  want  of  education ;  that  the  plaintiff  had  contracted  sudi  an 
acquaintance  with  the  lady,  that  the  defendants  had  been  forced  to  keep  him  close 
in  their  custody  for  some  time  to  prevent  their  marrying;  wherefore  they  (in  general 
terms)  prayed  the  assistance  of  this  court;  and  that  his  lordship  would  give  such 
directions  as  to  him  should  seem  proper. 

The  petition  was  supported  by  an  affidavit,  setting  forth  Mr.  Chetwynd' s  proceedings. 
And  there  was  also  an  affidavit  of  Mr.  Chetwynd,  shewing  that  he  did  not  give  the 
plaintiff  any  encouragement ;  but  that  upon  solicitation,  and  after  he  had  been  twice 
with  the  defendants  about  it,  he  had  consented  to  the  intended  marriage. 

[59]  i^d  Chancellor.  It  appears  that  the  Lord  Raymond  is  but  seventeen  year* 
old,  and  is  about  contracting  matrimony  at  an  age  when  he  is  not  capable  of  judging 
for  himself ;  and  unfortunate  for  him  it  is  that  he  is  of  age  to  contract  matrimony  ; 
it  being  most  reasonable  to  have  the  guardian's  counsel  in  all  such  cases ;  especially 
where  they  are  appointed  by  the  wiU  (1)  (d  the  father,  and  have  the  same  power  over 
the  in&nt  as  the  father  would  have  had :  but  here  has  been  an  application  in  time  ; 
and  I  am  glad  it  has  before  the  marriage  was  actually  consummated  :  since  it  is  most 
proper  for  the  court  to  prevent  it,  if  it  be  in  its  power  so  to  do.  There  are  many  cases 
where  application  has  been  made  to  this  court  after  the  marriage  had ;  and  such  have 
always  been  attended  with  a  censure  upon  the  parties  privy  to,  and  promoting  such 
marriage,  without  the  consent  of  tlie  court.  In  the  Earl  of  Shaftsbury's  case  (2  P. 
Will.  112,  S.  C),  Eq.  Ca.  172,  there  was  an  order  of  court  before  the  marriage  had ; 
and  so  the  infant  Lord  was  more  immediately  under  the  care  of  the  court ;  and  upon 
his  mother's  consenting  to  his  marrying,  and  promoting  it  without  the  consent  of  the 
court  or  the  guardian,  a  sequestration  went  against  her ;  although  the  marriage 
was  with  the  Lady  Susanna  Nod,  a  lady  of  equal  ^mily,  and  every  way  proper  i>r 
my  horAShaftsbury.  In  the  case  of  Mrs.  Hand  (S.  C.  cited  in  2  i*.  WuL  llS),  daughter 
to  Dr.  Hand,  all  the  parties  were  committed ;  it  being  held  a  contempt  of  the  court 
to  marry  a  ward  of  the  court  without  its  direction.  Indeed  this  is  not  the  present 
case  :  but  I  infer  from  hence,  that  we  are  to  take  all  the  care  we  can  to  prevent  this 
marriage.  As  to  the  inequality  of  fortune,  it  is  not  shewn  what  estate  the  plaintiff, 
the  Lord  Raymond,  has ;  so  that  I  cannot  tell  whether  this  be  a  SmithfUld  bargain 
or  not.  And  as  to  tlie  family,  it  is  admitted  that  Mr.  Chetwynd  is  of  a  very  good  family. 
But  the  age  of  the  Xjord  Raymond  is  improper ;  and  that  is  the  consideration  which 
weighs  most  with  me,  and  upon  which  I  think  myself  bound  in  duty  to  prevent  the 
marriage  if  I  can.  In  order  therefore  to  strengthen  the  guardians  hands,  I  order 
that  the  Lord  Raymond  shall  continue  in  their  care  [60]  and  custody ;  and  that  they 
do  not  permit  him  to  marry  without  the  consent  of  the  court.  As  to  Mr.  Chetteynd^ 
the  match  not  having  taken  effect,  there  is  no  necessity  of  looking  so  minutely  into 
the  affair  in  order  to  censure  him.  He  would  have  done  well  not  to  have  consented 
to  this  marriage,  unless  the  guardians  had  done  so  too.  But  it  has  been  said,  That 
it  would  be  cruel  and  unnatural  in  a  father  not  to  suffer  his  daughter  to  marry  to  her 
advantage  ;  and  she  would  have  reason  to  blame  him  for  it  ever  after.  Now  to  prevent 
that  charge  upon  Mr.  Chetwynd,  I  order  him  not  to  suffer  his  daughter  to  marry  the 
Ix)rd  Raymond  without  the  consent  of  the  court ;  (2)  which  prevents  any  imputation 
or  char^  upon  Mr.  Chetwynd  from  the  lady  or  any  body  else  ;  since,  if  there  be  any 
fault  in  it,  it  will  fall  upon  the  court ;  and  I  shall  be  very  willing  to  bear  it. 

N.  B.  In  this  case  there  was  no  cause  in  court  at  the  time  the  f  icta  set  forth  in 
the  petition  were  transacted.  The  bill  was  filed  but  the  day  before  tho  petition  was 
presented;  and  in  the  cases  cited,  there  were  causes  in  court  at  the  time  of  the 
marriages. 

(1)  By  statute  12  Car.  2.  c.  24,  a  father  has  a  right  to  dispose  of  the  guardianship 
of  his  child,  until  he  attains  twenty-one  years  of  age  ;  and  the  right  of  a  testamentary 
guardian  takes  place  of  a  guardianship  by  nature ;  for  by  the  express  words  of  the 
act  of  parliament,  the  guardian  by  will  takes  place  of  all  other  guardians,  and  his 
authority  by  that  law  is  a  continuation  of  that  parental  authority.  Vid.  Harg.  Co. 
Lilt.  886,  notes  11,  12,  13,  14,  15,  16,  where  the  substance  of  the  cases  respecting  the 
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several  kinds  of  guardianship,  and  the  origin  and  extent  of  the  jurisdiction  of  the 
court  of  chancery,  in  the  superintendence  of  guardians,  is  considered  at  large. 

(2)  Smith  V.  Smith,  3  Alk.  305,  which  was  a  petition  preferred  by  Mrs.  Smith,  on 
behalf  of  her  daughter  Miss  Smith,  devisee  of  a  very  large  estate,  under  her  father's 
will,  against  Mr.  Barry,  fourth  son  of  Lord  Barrymore,  that  the  court  might  restrain 
him  from  marrying  her  daughter,  being  an  infant,  and  a  ward  of  the  court,  or  to  make 
such  other  order  as  the  court  should  think  fit ;  when  Lord  Hardwicke  (after  noticing 
the  superintendence  exercised  by  this  court  over  infants)  ordered,  that  as  S^r.  Barry 
was  likewise  an  infant,  his  guardian  should  not  permit  him  to  marry  the  young  lady 
without  the  leave  of  the  court. 


[61]  I>K  Term.  S.  Hillaru,  8  Geo.  n.,  in  Curia  Cancellari-e. 

Case  15.— CoTTKRELL  versus  Purchase,     i  I  ^  ^2-'] 

A  mortgage  will  not  «isily  be  presumed  against  an  absolute  conveyance ;  especially  where 
possession  has  gone  along  with  the  conveyance,  and  an  acquiescence  for  many  years  : 
altho'  there  be  an  incongruous  covenant  in  the  deed.  A  d^eazance  contained  in  a 
separate  deed,  is  suspicious,  and,  ought  to  be  discouraged. 

The  plaintiff  and  her  sister  being  seised  of  an  estate  in  Yorkshire  as  jointenants, 
the  plaintiff  by  lease  and  release,  in  consideration  of  £104,  conveys  the  moiety  to  the 
defendant  and  his  heirs :  but  it  was  admitted,  that  the  conveyance  (though  absolute 
in  law)  was  intended  by  the  parties  as  a  mortgage,  to  be  redeemable  on  payment  of  the 
money  with  interest.  Sometime  after,  in  the  year  1708,  those  deeds  were  cancelled  ; 
and  in  consideration  of  a  farther  sum,  which  made  up  the  whole  £184,  she  conveys  the 
estate  in  manner  as  before,  but  with  this  farther  covenant,  That  she  would  not  agree 
to  an;^  division  or  partition  of  the  estate,  or  make,  or  cause  to  be  made,  any  division  or 
partition  thereof,  without  the  licence,  consent,  advice  and  amointment  of  him  the  said 
Benjamin  Purchase.  At  the  tune  of  this  conveyance  the  plaintiff's  sister  was  in  pos- 
session of  the  whole  estate,  and  so  continued  tiU  the  year  1710,  when  the  defendant 
turned  her  out  of  possession  of  the  moiety  by  ejectment ;  and  from  that  time  he  enjoyed 
[62]  it  quietly  tOl  1726,  at  which  time  the  plaintiff  filed  her  bill  to  let  into  redemption  ; 
to  which  the  defendant  pleaded  himself  an  absolute  purchaser  for  a  valuable  con- 
sideration ;  and  in  1732,  the  cause  coming  to  be  heard  upon  the  merits,  the  Master  of  the 
Rolls  was  of  opinion,  that  the  deeds  of  1708  amounted  to  an  absolute  conveyance ; 
and  dismissed  the  bill. 

For  the  defendant  were  given  in  evidence  several  particulars,  to  shew,  that  by  the 
deeds  of  1708,  the  parties  intended  an  absolute  conveyance  of  this  estate.  And  it  was 
insisted,  that  as  the  deeds  were  an  absolute  conveyance  in  law  ;  by  the  statute  of  frauds 
no  trust  or  mortgage  could  be  implied  without  an  agreement  in  writing.  And  they 
innstod  likewise,  Uiat  as  the  defendant  had  been  in  possession  ever  since  the  year  1710, 
the  plaintiS  was  barred  of  the  redemption  br  the  statute  of  limitations. 

It  was  said  on  the  other  hand  for  the  plaintiff,  That  the  defendant's  plea  admitted 
the  first  conveyance  made  in  consideration  of  the  £104  to  he  intended  but  as  a  mort- 
gage ;  and  that  the  second  conveyance  was  in  the  same  form,  excepting  the  covenant ; 
aiu  that  it  was  therefore  probably  intended  in  the  Eame  manner.  That  as  to  the 
covenant,  it  made  strongly  for  the  plaintiff ;  since  to  suppose  a  person  would  absolutely 
sell  away  his  estate,  and  then  covenant  not  to  make  a  division  of  it,  is  absurd.  That 
the  statute  of  frauds  makes  nothing  against  the  plaintiH  ;  this  being  in  nature  of  a 
resulting  trust,  and  so  within  the  proviso  in  that  statute.  Nor  can  the  statute  of 
limitations  afiect  the  plaintiff ;  since  in  cases  of  redemptions  the  court  always  gives 
what  it  thinks  a  reasonable  time.  And  though  the  general  rule  he  not  to  exceed  twenty 
years,  unless  it  be  upon  extraordinary  circumstances  ;(1)  yet  that  rule  cannot  affect 
the  jdaintifi,  who  did  not  lose  possesion  till  1710,  and  brought  her  bill  in  1726. 

[63]  Lord  ChanceUor.  The  case  is  something  dark.  The  first  deed  is  admitted 
to  be  a  mortage ;  and  the  second  is  made  in  the  same  manner,  excepting  an  odd  sort 
ol  covenant,  which  is  the  darkest  part  of  the  case  :  for,  to  suppose  that  it  is  an  absolute 
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conveyance,  and  to  take  a  covenant  from  one  who  had  nothing  to  do  with  the  estate, 
makes  hoth  the  parties  and  covenants  vain  and  ridiculoUB.  But  then  it  will  he  equally 
vain  and  ridiculous  if  you  suppose  the  deed  not  an  absolute  conveyance :  so  that  it  is  of 
no  great  weight,  and  must  be  laid  out  of  the  question.  Then  as  to  the  circumstances ; 
on  one  side  has  been  shewed  an  account  stated  of  money  received  ;  and  it  is  there  said  so 
much  received  on  account  of  purchase  money,  and  in  another  general  account  the  sum  of 
BISii&caMed  purchase  money.  Then  as  to  the  agreement  in  1710,  that  if  the  plaintiff  had 
a  desire  for  it,  she  should  have  her  estate  again  upon  payment  of  the  money  with  interest, 
and  the  costs  he  had  been  at :  this  shews  it  was  not  redeemable  at  first.  (Barrd  v. 
Sabine,  1  Vem.  268.)  There  have  been  strong  proofs  on  both  sides  as  to  the  value : 
one  has  shewn  the  rent  to  be  but  £27  per  ann.  and  then  deducting  one  third  out  it 
for  the  dower  of  the  plaintiff's  mother,  a  moiety  of  what  reanains  is  near  the  value  of  the 
money  paid.  The  other  skte  has  shewn  the  rent  to  he  £40  per  ann.  But  I  rather 
give  credit  to  the  first ;  because  it  is  certsin  the  dower  was  but  £9  per  ann.  So 
that,  upon  the  whole,  I  am  inclined  to  think  this  was  at  first  an  absolute  conveyance. 
Had  the  plaintiff  continued  in  possession  any  time  after  the  execution  of  the  deeds, 
I  should  have  been  clear  that  it  was  a  mortgage ;  but  she  was  not.  And  her  long 
acquiescence  under  the  defendant's  possession  is,  to  me,  a  strong  evidence  that  it  was 
to  be  an  absolute  conveyance  ;  otherwise,  the  length  of  time  would  not  have  signified  : 
for,  they  who  take  a  conveyance  of  an  estate  as  a  mortgage,  without  any  defeasance, 
are  guilty  of  a  fraud  {Bacon^s  Tracts,  37) ;  and  no  length  of  time  will  bar  a  fraud. 
Besses,  here  the  bill  was  filed  in  1726.  And  though  the  cause  has  lain  dormant  ; 
yet  it  is  not  like  making  an  entry  and  then  lying  still :  for,  in  [64]  the  present  case,  the 
defendant  might  have  dismissed  the  bill  for  want  of  prosecution,  or  they  themselves 
migdit  have  set  down  the  {dea  to  be  argued. 

In  the  Northern  parts  it  is  the  custom  in  drawing  mortgages  to  make  an  absolute 
deed,  with  a  defeasance  separate  from  it ;  but  I  think  it  a  wrong  way ;  and,  to  me, 
it  will  always  appear  with  a  face  of  fraud  :  for,  the  defeazance  may  be  lost ;  and  then 
an  absolute  conveyance  is  set  up.    I  would  discourage  the  practice  as  much  as  poflsible. 

Upon  the  circumstances  of  the  case,  affirmed  the  decree,  (£c. 

(1)  As  the  statute  of  limitations  has,  in  the  cases  of  lands,  after  twenty  years  pos- 
session, barred  the  plaintifi  of  his  entry  or  ejectment,  so  a  court  of  equity  in  imitatioii 
of  that  law,  will  not  allow  a  mortgagor  to  redeem  a  mortgage,  after  the  mortga^ 
has  been  twentv  years  in  poasession  ;  and  the  same  length  of  time  will  bar  a  redemption 
in  equity,  as  will  bar  an  entry  at  law.  Ord  r.  Smith,  2  Eq.  Cos.  Abr.  800,  pL  27.  Flayer 
V.  Lavvagtm,  1  P.  WUl.  269.  Jenner  t.  Tracey,  and  Belch  v.  Harvey,  .3  P.  WilL  287, 
note(13).   Mellorv.rMs,1Atk.4U.  SAtk.^U,Anon.   Baker  v.  Wrisd,  I  Ves.  Ul. 


Case  10.— Jones  versus  Marsh. 

A  settlement  maxle  after  marriage,  for  valuable  consideration,  for  advancement  of  the 
issue,  may  be  considered  as  a  purcliase,  and  defeat  a  subsequent  purchaser ;  and 
the  value  paid  is  not  to  be  too  strictly  examined  ;  there  being  room  for  bounty. 

The  defendant's  father,  sometime  after  marriage,  in  consideration  of  an  additional 
portion  of  f  100^'paid  by  his  wife's  mother  (a  receipt  whereof  was  indorsed  on  the  deed) 
settles  an  estate  of  £100  per  ann.  upon  himself  for  life,  remainder  to  fais  first  and  other 
sons,  <£:c.,  and  the  mother  of  the  defendant's  father,  having  an  interest  in  this  estate, 
joins  with  him  in  the  conveyance ;  the  father,  thirteen  years  after,  mortgages  this 
estate,  with  the  usual  covenants  to  the  plaintiff,  and  dies ;  the  plaintiff  brings  his  bill 
to  foreclose.  The  question  was,  Whether  the  settlement  should  be  looked  upon  as  a 
volunteer  and  fraudulent  against  a  creditor,  who  lent  his  money  so  many  years  after. 

The  case  of  Parslow  versus  Weedon,  Eq.  Co.  Ahr.  149,  was  cited ;  but  the  Lord 
Chancellor  said  that  Mr.  Vernon  had  always  grumbled  at  the  determination  of  that 
case,  and  never  forgave  it  the  Lord  Macclesfield  ;  saying  it  was  contrary  to  the  constant 
practice  of  the  court.  There  were  also  cited  the  cases  of  Osboume  versus  Strode,  and 
Duranda  versus  Cooke,  in  the  late  Lord  Chancellor's  time  (Lord  Chancellor  King). 

,  [66]  liord  Chancellor.  The  question  is,  Whether  this  be  a  voluntary  conveyance 
or  not  1   Here  is  plain  proof  that  £100  was  paid,  the  receipt  being  indorsed  upon  the 
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bock  oC  the  deed,  for  a  conaideration  (or  £100  per  onn.,  yet,  in  marriage  Bettlements, 
things  are  not  to  be  considered  bo  strictly,  there  being  room  for  bounty :  and  every 
man  ought  to  provide  for  his  wife  and  family.  Besides,  in  this  case  there  was  an  estate 
that  moved  from  the  defendant's  father's  mother ;  and  she  may,  in  some  respect,  be 
conffldered  as  a  purchaser  of  the  limitations  made  to  her  grandchildren :  so  that  it 
would  be  very  hard  to  call  this  a  fraudulent  settlement ;  smce  it  is  in  consideration 
of  a  marriage  had,  and  of  an  additional  provision  of  £100  paid  by  the  wife's  relations  ; 
which  cannot  be  called  voluntary  against  a  creditor  who  lent  his  money  thirteen  years 
after. 

How  far  this  court  will  set  aside  a  family  settlement  without  any  consideration, 
as  fraudulent  u^inst  a  creditor  who  lends  his  money  thirteen  years  after  th»  settlement, 
I  do  not  say.   Ineed  not  at  present  determine  that  point.(l) 

(1)  Ward  V.  ShalUt,  2  Ves.  18.  Hyltan  v.  Biscoe,  ibid.  305  to  309  ;  Pr«c.  in  Chanc. 
101,  anon.  White  v.  Thambarough,  ibid.  426  ;  2  Vem.  702,  S.  C.  Kirk  v.  Clark, 
376.  StiUman  v.  Ashdovm,  2  Atk.  478.  Russell  et  al.  v.  Hammond,  1  Atk.  14.  Lord 
Totenshend  v.  Windham,  2  Ves.  11.  Stephens  v.  Olimi,  2  Bro.  Cha.  Rep.  90.  Vide 
also  Uungerford  v.  Earl,  2  Vem.  261.  Shaw  v.  Lady  Standish,  ibid.  327  ;  Bacm't 
Tracts,  310.   Beaumont  v.  Thorpe,  1  Ves.  27.   Fitzer  v.  Fitter,  2  Atk.  61 1. 

Case  17.— Collet  versus  D&  (xoLS  and  Ward, 
UFeb. 

A  bankrupt  whose  estate  is  in  mortgage,  conveys  the  equity  of  redemption  to  a  third 
person  after  an  act  of  bankruptcy,  but  before  the  commission  and  assignment ; 
this  shall  not  defeat  the  assignees.  But  where  &-bona  fide  purchaser  for  a  valuable 
consideration,  and  without  notice,  has  a  contest  with  the  asfflgnees,  this  court  wiU 
not  take  any  advantage  from  him,  therefore  not  compel  a  discovery.  A  commission 
issued  is  notice  of  the  bankruptcy. 

The  plaintiff,  as  assignee  under  a  commissiou  of  bankruptcy  against  Tyssen,  filed 
his  bill  against  Ward  and  others,  to  set  aside  ecvei'al  conveyances,  which  Ward  and 
the  other  defendants  in  trust  for  him,  had  obtained  of  Tyssen  after  his  bankruptcy, 
and  also  without  an^  consideration.  The  defendant  Ward  pleaded  himself  a  purchaser 
for  a  valuable  consideration  of  all  the  estates  in  question ;  and  also  that  he  had  no 
notice  of  Tyssen^s  being  a  trader  or  of  his  having  committed  any  act  of  bankruptcy. 
Whereupon  an  issue  was  directed  ;  and  the  jury  found  Tyssen  a  bankrupt,  and  fixed 
the  day  of  the  bankruptcy  to  the  [66]  25i.h  of  December  1 732.  Tyssen  being  seised  of  a 
fxiusiderable  real  and  personal  estate,  some  part  of  which  real  estate  was  in  mortgage 
to  Bradley  for  £1000,  and  another  part  to  Harkshaw  for  £500,  which  latter  mortgage 
and  sojne  others,  were  by  assignments  vested  in  the  defendant  Ward ;  and  great  part 
of  Tyssen^s  personal  estate  being  conveyed  in  trust  for  Ward,  subsequent  to  Tyssen's 
bankruptcy.  Ward  got  several  mortgages,  and  also  releases  of  equity  of  redemption 
of  all  the  aforesaid  estates ;  which  he  now  insisted  upon  against  the  plaintifis,  and 
the  creditors  under  the  commission. 

ft  was  argued  for  the  plaintifE.  that  all  things  done  bv  Tyssen  subsequent  to  his 
bankruptcy,  were  aa  so  many  void  acts ;  and  Ward  could  have  no  advantage 
fran  tlwm.  The  act  of  bankruptcy  was,  in  itself,  of  such  force  as  to  put  Tyssen,  from 
that  very  time,  under  an  incapacity  of  disposing  of  or  affecting  any  of  his  real  or  personal 
estate  to  the  prejudice  of  his  creditors  under  the  commission  ;  that  the  legal  effect 
of  the  assignment  avoided  all  intermediate  acts  between  the  bankruptcy  and  the  assign- 
ment ;  so  as  to  give  the  whole  to  the  assignees,  according  to  the  case  of  Kidwell  versus 
Ptayer,(l)  1  Salk.  Ill,  and  the  case  of  PhiUips  versus  Thomson,  3  Lev.  191,  where 
an  act  of  bankruptcy  was  committed  after  a  fi.  fa.  delivered  to  the  sheriff,  and  before 
seirare  of  the  goods  by  him :  and  beld  that  the  execution  was  of  no  effect  against  tiie 
Mrigneoo :  and  the  law  is  the  same  with  r^rd  to  the  bankrupt's  disabihty  over  his 
reuestate,  by  the  statute  13  Eliz.  cap.  7,  and  21  James  1,  cap.  19,  the  plaintiff  there 
would  be  intitled  to  avoid  an  execution  by  elegit,  if  the  act  of  bankruptcy  was  committed 
befoire  the  liberate^  and  the  plaintiff  would  in  such  case  be  accountable  for  the  profits 
intermediate  to  the  bankruptcy  and  the  assignment.   It  was  further  argued,  that  by 
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the  St&t.  13  £lvi.  a  purchaser  would  be  defeated  lUthou^  there  should  be  forty  yean 
after  an  act  of  bankruptcy  and  before  a  commission ;  and  although  the  purdiaser 
had  no  notice ;  for,  tlie  wordfi  of  the  statute  are  general  after  ba/nkruj^ ;  and  the 
proviso  in  the  end  of  the  statute  makes  it  [67]  still  plainer,  via.  that  assurances  made  by 
a  bafUerupt  before  bankruptcy,  and  bona  fide,  shall  not  be  defeated.  This  was  hard 
doctrine  against  fair  purchasers  without  notice ;  but  so  the  law  was.  And  there  is 
therefore  a  proviso  in  the  end  of  21  Ja.  1,  that  no  purchaser,  for  a  good  and  valuable 
consideration,  shall  be  impeached,  unless  the  commission  be  sued  out  within  five  years 
after  the  bankruptcy ;  and  here  the  commission  was  sued  out  within  three  years.  Where- 
fore they  insisted  that  the  incumbrance  should  be  redeemed ;  and  that  tlw  {daintiiE 
should  nave  the  residue  of  the  real  and  personal  estate ;  and  that  Yfard  should  not 
come  in  as  a  creditor  for  any  money  lent  after  the  bankruptcy. 

It  was  also  further  urged,  that  the  equity  of  the  redemption  of  the  mortgaged  pre- 
mises was  an  interest  transferred  by  the  statute  to  the  plaintiJ!  ;  and  that  the  defendant'? 
having  no  notice  of  the  bankruptcy  when  he  lent  his  money  would  therefore  make 
no  alteration.  Besides  all  the  conveyances  after  the  25th  of  December,  1722,  are  fraudu- 
lent for  want  of  a  consideration ;  and  therefore  Ward  had  not  the  usual  equity  of  a 
purchaser  for  a  valuable  consideration  without  notice  ;  and  then  as  he  had  not  paid  a 
consideration,  his  not  knowing  of  the  bankruptcy  will  not  avail  him.  It  appears  like- 
wise that  he  had  notice  of  Tyssen's  absconding,  and  being  often  denied  to  his  creditors : 
and  though  Ward  might  be  ignorant  of  the  le^  consequence,  yet  ignorantia  juris  non 
excusat,  according  to  the  case  of  Hitchcodc  versus  Sedgwiek^  2  Vem.  156. 

On  the  other  hand,  it  was  imusted  for  tiie  defendant,  that  as  he  had  the  law  on  his 
side,  and  equal  equity  at  least  with  the  plaintaff,  if  not  a  superior  one,  in  regard  he  paid  a 
valuable  consideration  for  all  the  deeds  after  Tyssen's  bankruptcy,  and  besides  had  no 
notice  of  it,  that  the  court  (Walker  v.  Bodington,  2  Vem.  599)  would  not  interpose 
to  his  prejudice :  and  the  case  of  Hitchcock  and  Sedgwick,  2  Vem.  156,  was  cited,  to 
shew  how  far  purchasers  without  notice  were  favoured  in  courts  of  equity :  as  ako 
2  Chan.  Gas.  72,  {Perrat  v.  Ballard)  136,  {Anon.)  136,  {Brovm  v.  Williams)  [68]  156  ; 
{Wagstaff  v.  Read)  1  Vem.  27;  (Abery  <&  Jones  v.  WiUiams)  2  Vem.  599;  Walker 
v.  Bodington,  sup.  (These  were  ail  cases  in  which  the  court  declared  that  equity  will 
not  compel  a  defendant  to  discover  what  goods  he  really  bought  of  a  bankrupt  after 
the  bankruptcy  and  before  the  commission  sued  out,  where  the  party  has  no  notice  of 
the  bankruptcy.) 

N.B.  There  was  no  proof  of  a  valuable  consideration,  but  only  some  few  scattering 

sums  which  Ward  let  Tyssen  have  at  different  times. 

Lord  Chancellor.  The  first  consideration  will  be  as  to  that  part  of  the  estate  which 
is  in  mortgage  to  Bradley :  and  the  question  is  as  to  that,  Whether  the  i^ntiSs, 
the  assignees  of  Tyssen,  are  to  redeem  it,  or  the  defendant  Wa/rd  ? 

The  release  of  the  equity  of  redemption,  which  Ward  has  obtained,  appears  to  be  a 
gross  imposition  ;  for,  the  consideration  is  mentioned  to  be  £2000,  yet  not  a  farthing 
appears  to  be  paid.  The  statutes  that  have  been  mentioned  concerning  bankruptcy 
bind  equitable  as  well  as  legal  rights,  and  courts  of  equity  as  well  as  law.  These  statutes 
were  founded  on  supposed  frauds  of  the  bankrupts ;  and  therefore  intended  to  put  them 
under  disabilities  to  prejudice  and  defraud  t^eir  creditors.  In  the  present  case,  the 
equity  of  redemption  of  this  estate  was  made  over  by  Trnsen  alter  nia  bankruptcy, 
though  before  the  assignment.  Nothing  therefore  passed  by  this  conveyance  :  and 
if  Bradley's  mortgage  had  been  out  of  the  case,  and  the  plaintiff  would  then  have  pur- 
chased of  him,  after  an  act  of  bankruptcy,  and  then  a  commission  had  issued  within 
five  years,  the  assignees  under  that  commission  must  have  prevailed.  Creditors  after 
bankruptcy  are  in  the  nature  of  purchasers,  and  have  a  prior  eqxiity  to  any  other 
persons:  and  here  Ward's  is  a  prior  conveyance,  but  from  a  person  who  had  nothing 
to  convey.  Ward  could  not  come  in  at  law  as  a  creditor  for  this  sum  of  £2000.  Besides, 
it  is  an  imposition,  the  money  never  having  been  advanced ;  yet  if  it  had  been  actually 
paid,  as  the  legal  estate  was  in  BratUey,  it  would  not  have  been  any  benefit  to  Want ; 
but  he  must  have  lost  the  money. 

[69]  Decreed  therefore,  as  to  this  estate,  that  Bradley  should  re-convey  to  the  plaintiff 
upon  payment  of  principal  and  interest. 

The  next  question  is  as  to  those  estates  which  being  incumbered  by  Tyssen  before 
his  bankruptcy,  those  incumbrances  are  since,  by  mesne  assignments,  vested  in  Ward. 
And  here  it  appears  that  Ward  has,  after  the  bankruptcy,  and  before  the  plaintifiV 
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assignment,  got  a  release  of  tlie  equity  of  redemption  of  those  estates  from  Tysssn  for 
£3600. 

Here  the  legal  estate  is  in  Ward  :  and  the  (question  is,  Whether  in  a  court  of  equity 
it  shall  be  taken  away  without  Ward's  being  paid  all  the  money  he  advanced  t  Though 
the  rule  be  the  same  here  as  at  law  upon  construction  of  statutes ;  yet  where  an  act 
is  to  be  carried  into  execution  here,  there  are  certain  rules  to  be  observed  which  will 
bind  equally  in  case  of  an  act  of  parlifunent,  as  of  the  common  law.  One  of  those 
rules  is,  that  a  purchaser  for  a  valuable  consideration,  without  notice,  having  as  good 
title  to  equity  as  any  other  person,  this  court  will  never  ti^e  any  advantage  from  mm ; 
and  consequently  will  not  grant  a  discovery  gainst  him  of  the  only  equity  he  has 
to  defend  himself  by ;  which,  if  he  should  be  obl^^  to  discover,  the  other  party  would 
immediately  take  adTantajge  oL  And  then  certunly  may  be  cases  where  a  piuxhaser 
for  a  valuable  considerataon,  without  notice  of  an  act  of  bankruptcy,  shall  not  be 
obliged  in  this  court  to  discover  any  thing  (whether  incumbrances  that  he  has  got 
in,  or  any  other  thing),  but  all  advantages  shall  be  left  him  to  defend  himself.  Suppose 
two  purchasers  without  notice,  and  the  second  by  chance  gete  hold  of  an  old  term  ; 
he  shall  defend  himself  thereby  against  the  first,  who  still  is  as  much  a  purchaser  for 
a  valuable  consideration,  as  himself.  I  do  not  therefore  think  a  purchaser  for  a 
valuable  consideration,  without  notice  of  the  bankruptcy,  to  be  relieved  against  in 
this  court  [70]  within  21  Ja.  1.  The  case  of  Hitchcock  versus  Sedgwick,  2  Vem.  166. 
is  very  dtfierent  from  this  :  for,  a  commiraion  is  a  public  act,  of  which  all  are  bound 
to  take  notice ;  but  an  act  of  bankruptcy  may  be  so  secret  as  to  be  impossible  to  be 
known :  and  therefore  I  think  that  Ward  having  the  legal  estate  in  him,  shall  by  that 
be  protected  for  so  much  as  he  really  and  bona  pde  paid  Tyssen's  bankruptcy. 

And  therefore  directed  an  issue  upon  the  point  of  notice ;  to  try  whether  Ward 
had  notice  of  Tyssen's  bankruptcy,  and  when  1  And  as  to  the  other  part  of  the  estate, 
which  (though  not  in  Ward  himself)  was  in  others  who  were  trustees  for  Ward,  that 
must  be  considered  as  one  and  the  same  thing. 

(1)  Which  case  was  this  : — Assignees  of  commissioners  of  bankrupt  brought  trover 
on  their  own  possession,  ut  de  bonis  suis  propriis  ;  and  that  they  came  into  the  hands 
of  the  defendant ;  and  he  converted  them.  And,  upon  evidence,  it  appeared  the 
conversion  was  by  executing  a  fieri  facias  on  the  goods  in  the  declaration,  after  the 
bankruptcy,  and  before  the  assignmmit,  and  it  was  not  proved  that  the  phdntifEs  had 
demanded  them ;  and  this  being  made  a  case,  it  was  agreed,  that  by  assignment  the 
assignee  had  a  property,  relaiion,  &om  the  very  time  of  the  buikrupt(^,  and  there 
was  no  mesne  interval  of  time,  as  where  one  tskw  out  letters  of  administiation,  he  has  a 
property  from  the  death  of  the  intestate,  and  may  declare  genenJly  ui  de  bonis  propriis, 
even  before  administration  sued  out.  But  Hdt  denied  this,  and  said,  he  ought  to 
declare  specially,  and  so  the  plaintiff  might  have  done  in  the  principal  case,  and  he 
relied  upon  the  case  of  Perry  v.  Boivyer,  and  said  the  assignee  was  in  by  relation  from 
the  time  of  bankruptcy,  so  as  to  avoid  all  mesne  acts,  but  not  so  as  to  be  actually  invested 
with  the  property.  Adjoumatur. 

N.B.  In  Salkeld  this  case  is  called  Kiggill  v.  Player.  See  also  Ryall  v.  Bowles^ 
1  Ves.  348.  Ex  parte  Gvlston,  1  Atk.  193.   WorsUy  v.  Demattos,  1  Burr.  467. 


[71]  De  Term.  Pasch^  8  Geo.  11.  [1735],  in  Curia  Cancellari*. 

Case  18.— Upton  versus  Prince.(1) 

[See  Taylor  v.  Cartwright,  1872,  L.  R.  14  £q.  176.   Distinguished,  In  re  Peacock's 
Estate,  1872.  L.  R.  14  Eq.  239.] 

25  and  26  AprU  1735. 

A  father  advances  some  of  his  children  with  portions  in  his  life-time,  and  then  makes 
his  will ;  and  thereby  recites  he  had  advanced  B.  and  C.  but  omits  reciting  B.  (whom 
he  had  also  advanced)  and  leaves  to  him  a  sum  certain,  and  devises  the  residue 
equally  among  them.  The  money  which  D.  had  received  shall  go  in  satisfaction 
of  the  legacy  left  him. 

The  testator  WiUiam  Prince,  a  freeman  of  London,  had  issue  two  sons,  William 
and  Peter,  and  four  daughtera ;  and  in  his  life-time  gave  his  two  sons,  in  order  to 
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settle  them  in  the  world,  £1500  a-piece ;  for  which  he  took  two  several  receipts,  each 
in  the  following  words ;  Received  of  my  father  WilHam  Prince  the  sum  of  £1500,  which 
I  do  hereby  acknowledge  to  he  on  account  and  in  part  of  what  he  has  given,  or  shall 
in  or  by  his  last  will  give  unto  me  his  son.  Sometime  after  the  testator  makes  his 
will  in  the  following  words  ;  And  whereas  I  have  heretofore  paid  to,  given  or  advanced 
with  my  children  William,  Ehsabeth,  and  Sarah,  the  sum  of  £1500  a-piece  :  now  I  do 
hereby,  in  liJce  manner,  give  and  bequeath  unto  my  three  other  diildren,  Peter,  Marr, 
and  Anne,  the  sevenU  sums  of  £1500  a-piece ;  luid  then  gives  the  residue  equally 
amongst  all  his  children. 

[72]  The  custom  of  London  being  waved  on  all  sides,  the  question  was.  Whether  Peter 
should  have  a  new  sum  of  £1500  upon  the  latter  words  of  the  will  1  or  whether  he 
should  not  be  in  the  same  case  with  WUliam :  they  both  being  equally  advanced  by 
the  father,  and  this  seeming  only  a  mistake  in  the  testator  t 

Mr.  Fazakerley  insisted,  that  the  receipt  given  to  his  father  could  not  controul 
the  express  gift  of  the  father  subsequent ;  and  the  father's  omitting  Feter  in  the 
mention  of  the  advancement,  should  be  plainly  intended  a  difierenoe  betwerai  than ; 
the  receipts  given  by  both,  and  the  case  of  both  being  the  same. 

But  the  Lord  Chancellor  decreed  the  £1500  received  by  Peter  in  his  father's  Ufe- 
time,  to  be  a  satisfaction  for  what  the  father  gave  him  by  his  will ;  and  that  he  should 
not  have  another  £1500  upon  the  latter  words. 

(1 )  In  Beg.  Lib.  A.  34,  fol.  237,  this  case  is  stated  thus ;  William  Prince  died  leaving 
issue  the  defendants  WUliam  and  Peler  Prince,  his  sons,  and  four  daughters ;  the 
defendants  Elizabeth  Grosvenor,  and  Sarah  Dix,  widow,  married  in  his  life-time  ;  and 
the  plaintiffs  Mary  Upton  and  Ann  Bade,  unmarried  at  his  decease.  The  defendants 
William  and  Peter  Prtnce,  soon  after  they  came  of  age,  desired  the  said  William  Prince 
to  advance  to  each  of  them  a  sum  of  money  towards  setting  them  up  in  the  world, 
and  agreed  that  whatever  he  should  advance  should  be  part  of  what  he  shoukl  give 
them  by  his  will;  whereupon  the  said  William  Prince,  on  the  11th  June  1724, 
advanced  £1 500  to  the  defendant  William  Prince,  who  gave  the  following  note  for 
the  same  "  Received,  June  11,  1724,  of  my  father,  Mr.  William  Prince,  the  sum 
"  of  £1500,  which  I  do  hereby  acknowledge  to  be  on  account,  uid  in  put  of  what  he 
"  hath  given,  or  shidl  in  and  liy  his  last  will  give  unto  me  his  son." — ^And  tihe  said 
William  Prince,  the  father,  about  the  31st  March  1727,  advanced  £1500  to  the 
defendant,  Peter  Prvnee,  who  gave  the  same  note  as  the  said  defenduit  WUliam  Prince : 
and  the  said  William  Prince  afterwards,  on  the  marriage  of  the  defendant  WiUiam 
Prince,  made  a  settlement  on  the  said  defendant  of  divers  freehold  and  leasehold  houses, 
of  a  great  yearly  value  ;  and  the  said  WUliam  Prince  made  his  will,  dated  the  1 7th 
August  1730,  and  thereby  ratified  the  limitations  in  the  said  settlement,  and  gave 
the  residue  of  hia  term  in  hia  leasehold  messuages,  in  the  parish  of  St.  Magnus,  to 
the  defendant  Peter  Prince  ;  and  taking  notice  that  he  had  advanced  with  his  children, 
the  defendants,  WUliam,  Elizaheth  and  Sarah,  £1500  a-piece,  he  thereby  gave  his 
other  three  children,  the  defendant  Peter  Prince,  and  the  plaintifis  Mary  Upton  aJul 
Ann  Bade,  £1500  ar|Hece  ;  and  he  willed  that  the  residue  of  his  estate  should  be  divided 
into  six  parts,  and  tJiat  one«xth  thereof  should  be  paid  to  t^e  defendant,  WiUiam 
Prince,  one-sixth  to  the  defendant  Peler  Prince,  one-sixth  to  the  plaintiff  Mary,  to 
the  plaintiff  Ann  one-sixth,  to  the  defendant  Benjamin  Grosvenor  and  Elizabeth  his 
wife,  the  remaining  sixth  part  to  the  defendant  Sarah  and  her  late  husband  Thomas 
Dix ;  and  he  appointed  the  defendants  WUliam  and  Peter  Prince,  and  Benjamin 
Grosvenor,  and  the  said  Thomas  Dix,  executors  of  his  will.  The  testator  afterwards 
made  a  codicil  to  his  will,  and  thereby  gave  several  particular  legacies,  and  he  after- 
wards died  without  revoking  the  said  will  and  codicil.  That  it  was  the  said  testator  s 
intention  that  the  said  two  sums  of  £1500  paid  to  the  defendants  WUliam  and  Peter 
Prince,  should  be  deducted  out  of  the  legacies  given  them,  and  for  that  purpose  he 
deposited  the  said  two  notes  in  a  drawer  with  his  will,  and  intimated  Uiat  the  said 
drawer  should  not  be  opened  after  his  death  by  either  of  the  said  d^endants,  unless 
his  other  children,  or  one  of  his  sons  in  law,  were  present ;  and  shortly  after  his  death 
the  said  drawer  was  opened  in  the  presence  of  the  said  defendants  and  his  other  children, 
and  the  said  will  and  codicil,  and  two  notes,  were  found  therein  ;  and  the  defendants. 
WUliam  and  Peter  Prince  insisted  upon  retaining  the  whole  legacies  given  them, 
besides  the  £1500  a-piece  given  them,  and  although  they  had  signed  such  receipts 
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as  aforesaid.  Whereupon  his  Lordship  did  declare  that  the  sum  of  £1500  advanced 
to  the  defendiuit  WUliam  Prince,  in  the  life-time  of  the  said  testator,  is  not  to  be  dis- 
counted out  of  any  thing  given  to  the  sud  defendant  WUliam  Prince ;  but  as  to  the 
sum  of  £1500  advanced  to  the  defendant  Peter  Prince  by  the  said  testator,  his  Lordship 
declared  the  same  is  in  satisfaction  of  the  £1500  legacy  given  to  the  defendant  Peter 
Prince. 

Case  19.— Mknzey  virsus  Walker. 
{Beg.  lib.  A.  1734,fol.  327.) 
26  ^prii  [1735]. 

The  father  by  marriage  settlement  has  a  power  to  make  an  appointment  of  a  sum  not 
exceeding  a  sum  certain,  for  portions  and  maintenance  of  younger  children,  in  such 
manner  and  under  such  limitations  as  he  shall  appoint.  He  has  several  younger 
children,  and  by  his  will  (taking  notice  that  the  rest  were  provided  for  by  their 
grandfather)  he  appoints  the  whole  sum  to  one.  This  is  not  a  good  pursuance  of 
his  power. 

Mr.  Walker,  upon  his  marriage,  settled  his  estate  upon  himself  for  life,  remainder 
to  his  wife,  remamder  to  trustees  for  a  term  of  three  hundred  years,  remainder  to 
his  6rat  and  other  sons  ;  and  the  trust  of  the  term  was  declared  to  be  for  the  raising 
such  sum  and  sums  of  money  for  the  portion  and  portions  and  maintentmce  of  all 
and  every  child  and  children  of  that  marriage  (other  than  an  eldest  son^  in  such  manner, 
and  at  such  lime,  and  under  such  limitations  as  he  the  said  Mr.  Walker  should  appoint 

his  last  mil,  or  by  deed,  under  hand  and  setU,  attested  by  three  avdiJ)le  vntnesses, 
so  as  such  sum  or  sums  do  not  in  the  vhcie  amount  to  above  £2000,  if  but  one  younger 
chilli,  or  £3000  if  more  than  one  ;  and  so  as  all  ^  sums  for  sudt  maifiJenance  do  not 
in  the  whole  amount  to  above  £120  per  ann.  ^3]  and  for  want  of  such  appointment,  then 
in  trust  to  raise  such  portion  or  portions  equally  to  be  divided  amongst  all  his  younger 
children  share  and  share  alike,  to  be  paid  to  them  respectively  at  the  age  of  twenty-one, 
or  day  of  marriage. 

The  testator  had  three  younger  children  ;  and  by  his  will  duly  executed,  reciting 
that  his  two  daughters  were  amply  provided  for  by  their  grandfather,  he  appoints 
the  whole  sum  of  £2000  to  his  second  son  Thomas  Walker.  And  the  question  was. 
Whether  this  appointment  of  the  whole  to  one  was  a  good  appointment,  and  made 
pursuant  to  his  power  ? 

This  cause  was  heard  at  the  Bolls,  where  it  was  decreed  to  be  not  a  good  aj^int- 
ment ;  and  now  coming  on  to  be  heard  before  the  Lord  Chancellor, 

Mr.  Attorney  General,  Sec,  argued  this  appointment  to  be  good ;  and  said,  that  a 
difference  was  to  be  made  where  such  powers  are  to  be  executed  by  a  stranger,  and 
where  by  the  father  himself,  who  is  a  proper  judge  of  the  merit  of  each  child  ;  and 
consequently  that  the  court  will  not  interpose  to  set  aside  this  distribution,  considering 
the  particular  circumstances  of  this  case  ;  where,  by  the  words  of  the  power,  he  was 
not  bound  to  raise  the  whole  sum  of  £2000,  but  m^ht,  if  he  had  pleased,  not  have 
raised  the  tenth  part  of  that  sum. 

The  father  in  this  case  had  a  latitude  ;  or  else  the  providing  how  this  sum  should 
be  divided,  in  ease  no  appointment  was  made  by  him,  would  have  been  vain  and  idle ; 
and  if  it  was  not  necessary  for  him  by  the  words,  to  divide  it  equally,  this  appointment 
made  by  him  must  be  gooid.  It  is  in  proof  here  that  the  other  chiklren  were  provided 
for  by  their  gruidfather,  and  took  good  estates  from  him.  Indeed  where  certain 
directuns  are  given,  that  such  and  such  sums  shall  be  given  to  each  child,  there  nothing 
is  left  either  to  the  discretion  of  the  party  or  of  the  court :  but  where  this  court  has 
reeved  against  the  [74]  execution  of  powers  merely  discretionary  in  their  creation, 
it  has  not  been  for  inequaUty  only,  but  for  some  other  piece  of  injustice  or  hardship. 
In  the  case  of  Wall  versus  Thorhom,{\)  1  Vem.  355,  414,  rehef  was  given,  because 
there  was  no  reason  that  one  daughter  should  be  looked  upon  in  a  different  light  from 
the  others,  she  having  no  particular  provision  :  but  even  in  that  case  the  court  said, 
that  the  circnmstances  must  be  very  strong  to  take  away  the  power  which  the  wife 
had  by  the  eatress  words. — And  in  that  case  (2)  another  is  cited  of  Sxceetnam  versus 
WckJton,  where  rdief  was  denied.  In  that  of  Thomas  and  Thomas,{3)  2  Vem.  513, 
it  is  said,  that  this  court  will  relieve  against  an  unreasonable,  but  not  an  unequal  dis- 
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tributioa  upon  a  special  or  particular  power ;  which  was  the  case  of  Lister  vemu 
Rtinmon,  Midi.  1732,  where  a  man  gave  a  jpower  to  his  wife,  to  devise  such  a  sum 
to  and  amongst  lus  child  and  children,  and  in  such  manner  and  proportion  to  eadi 
duld  as  she  should  think  fit ;  there  were  two  chfldren,  and  the  elder  oein^  provided 
for,  the  mother  appointed  the  whole  to  the  younger :  upon  which  appomtment  a 
bill  was  brought  here  for  an  equal  distribution,  but  was  dismissed.  So  in  that  of 
Austin  versus  Atistin,  heard  by  the  present  Lord  Chancellor,  March  2,  1733,  where 
the  words  of  the  trust  were,  that  if  Robert  Austin  the  father  dies  leaving  by  Jane  his 
wife  a  son,  and  other  issue  then  living,  then  and  in  such  case  to  raise  a  sum  not  exceeding 
£1500,  as  soon  as  may  be,  to  and  for  the  sole  benefit  and  advantage  of  such  child  or 
children  (other  than  the  eldest  son  of  that  marriage)  in  such  proportion,  manner  and 
form,  in  all  respects,  as  the  said  Robert  should,  for  such  purpose,  by  his  last  will  and 
writing,  direct  and  appoint,  and  in  default  of  such  appointment,  then  to  and  for  the 
sole  benefit  of  such  chud,  if  but  one ;  and  if  more,  other  than  the  eldest,  equally  and 
in  equal  parts  and  manner,  to  all  intents  and  purposes.  Robert,  by  his  will,  mrecte 
the  £1500  to  be  raised ;  and  gives  £460  to  his  son  Robert^  £1050  to  Jane,  and  nothing 
to  Edward,  who  had  an  estate  of  4  or  £500  per  ann.  g^ven  him  [7£3  by  another ; 
and  he  coming  into  this  court  for  a  share  of  the  £1500  his  bill  was  dismissed :  the 
power  being  discretionary,  and  nothing  hard  in  the  execution  of  it.  The  cases  before 
mentioned  will  govern  this ;  for,  here  the  manner,  the  time,  the  limitation,  are  all 
reserved  to  him  oy  the  power,  whereby  he  might  have  given  it  to  one  sooner,  to  the 
other  later ;  to  the  one  absolutely,  to  the  other  under  a  limitation ;  in  which  cases 
there  would  have  been  an  inequality  as  well  as  in  the  present  one.  Indeed  in  Avstin's 
case,  there  are  not  the  words  in  nah  proportion ;  but  there  are  words  tantamount : 
and  these  powers  being  reserved  to  parents,  in  order  to  keep  their  tdiildren  in  due 
obedience,  are  highly  reasonable,  that  parents  may  have  a  power  of  distribution,  accord- 
ing to  the  merit  or  circumstance  of  eadi  particular  child. 

Mr.  Solicitor  Oeneral,  Mr.  Pauncefort,  and  Mr.  Fazakerley  ai^ed  on  the  other 
side  against  the  validity  of  this  appointment ;  and  though  they  admitted,  that  perhaps 
where  powers  were  general  or  discretionary,  this  court  would  not  intermeddle ;  yet 
they  insisted,  that  here  the  power  was  particular,  and  consequently  must  be  stncdy 
pursued  :  the  argument  of  this  power  being  executed  by  the  father  himself  will  not 
alter  the  case ;  for,  by  the  words  it  is  clear  that  a  provision  was  intended  for  every 
ctUld,  and  all  the  children  are  become  purchasers  of  some  provision  under  this  power ; 
the  words  being  for  all  and  every  of  them ;  and  consequently,  though  the  father  be 
a  better  judge  than  a  stranger,  yet  being  disabled  by  the  words  from  excluding  any 
of  them,  this  court  will  take  care  that  he,  as  well  as  any  other,  shall  follow  the  rules 
of  reason  and  justice. 

The  discretionary  power  lodged  in  the  father  by  this  power,  is  first  tt>  be  considered 
with  relation  to  the  eldest  son,  whose  circumstances  perhaps  might  not  be  able  to 
bear  so  great  a  charge  as  £2000  or  £3000,  ami  therefore  the  father  has  a  power  to 
charge  the  estate  with  such  a  sum  as  he  should  think  his  son's  estate  could  bear,  pro- 
video  it  did  not  exceed  [76]  £2000  if  but  one  younger  child,  or  £3000  if  more.  It 
must  next  be  considered  with  relation  to  the  younger  children  ;  and  there  three  things 
are  left  to  his  discretion,  viz.  1.  The  time,  manner,  and  the  limitation  ;  the  time,  whether 
it  should  be  payable  at  the  day  of  marriage,  or  at  any  other  time  1  2.  The  manner, 
which  must  be  understood  the  manner  of  raising,  and  not  of  distributing  the  sum ; 
this  construction  agreeing  with  the  wording  of  the  power  in  every  clause,  and 
the  subsequent  provisions  making  it  dear,  especially  that  which  relates  to  advance- 
ment by  the  fother  in  his  life-time.  3.  The  limitations  which  he  had  power  of  making, 
but  BtiU  for  the  children's  benefit ;  for,  one  m^ht  marry  imprudently,  or  be  guilty 
of  some  other  piece  of  folly,  which  might  make  it  necessary  for  the  fatner  to  limit  the 
share  of  such  child  in  such  a  manner  as  might  be  effectual  and  advanta^us  to  that 
child.  And  his  having  a  discretion  in  these  cases,  cannot  give  it  him  in  the  other 
respect,  of  giving  the  whole  to  one,  and  nothing  to  the  two  others ;  such  discretion 
being  neither  given  nor  intended  to  be  given  to  him  by  the  words  of  this  power  :  nor 
will  the  two  children's  being  provided  for  by  the  grandfather  alter  the  case  ;  the  intent 
of  the  party's  being  to  raise  a  portion  for  each  by  the  trust.  And  it  would  be  veiy 
unreasonable  that  a  child  becoming,  by  accident,  able  to  do  for  liimself  by  the  bounty 
of  some  of  his  friends,  should  thereby  lose  the  right  he  has  of  being  provided  for  by 
his  father.  The  case  of  Wall  versus  Thorbom,  1  Vem.  355, 41 4,  is  an  express  authority. 
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And  in  the  cases  of  Thomas  versus  Thomas,  2  Vem.  513,  and  Lister  and  Robinson, 
there  was  an  express  power  of  giving  it  to  one  of  the  childrm ;  and  so  not  like  this. 
So  in  that  of  Austin  and  AustiHy  the  power  was  much  more  general,  and  entirely 
discretionary  :  but  here  is  an  unreasonable  excluaiQn  of  two  of  the  children,  who  have 
but  a  small  provision,  no  way  adequate  to  what  their  brother  takes  under  this  will. 

Lord  Chancellor.  There  are  two  questums :  The  first.  Whether  the  power  be 
pursued  1  The  second.  Whether  it  be  executed  in  a  reasonable  manner  f— [771 "  to 
the  first,  I  think  the  words  are  as  plain  as  they  can  be,  that  the  execution  of  this  power 
should  be  for  the  benefit  of  all  the  children.  Indeed  it  was  discretionary  in  the  father 
how  much  should  be  raised  :  but  he  had  no  such  discretion  as  to  exclude  one  or  the 
other.  The  words  in  such  manner  do  clearly  extend  only  to  the  manner  of  raising ; 
there  being  several  methods  mentioned  in  the  power ;  which  was  to  make  it  as  con- 
venient as  might  be  for  the  eldest  son.  The  time  also  was  under  his  discretion ;  whether 
it  should  be  paid  at  marriage,  or  any  other  time ;  and  so  was  the  limitation  :  but 
still  that  is  to  be  understood  of  the  manner  in  which  the  portions  shoidd  be  settled 
upon  them ;  whether  it  should  be  upon  tAaai  respective  marriage,  or  in  what  ather 
manner  he  thought  proper ;  and  if  he  makes  no  appointment,  then  he  fixes  it  Upon 
the  express  words,  to  be  e^iaUy  divided  between  the  children ;  and  the  time  that  it 
shall  be  ^aid.  Kow  after  all  this,  how  can  this  partial  appointment  be  called  an  execu- 
tion of  his  power  1  And  is  not  that  the  present  case  1  If  then  it  be  clear  that  he  has 
not  purified  his  power,  it  is  needless  to  enquire  whether  the  provision  made  by  him  be 
reasonable  or  not  ?  a  void  appointment  being  as  no  appointment,  and  consequently  a 
failure  of  the  appointment  he  was  enabled  to  make  by  his  power.  Whether  there  is  a 
defective  execution  of  a  power,  creditors  or  younger  children  are  intitled  to  have  that 
defect  suppUed :  but  where  the  execution  is  meruy  v(nd,  as  in  the  present  case,  aad 
when  the  court  haa  interposed  in  such  cases  as  this  before  us,  it  has  always  been  where 
the  ekecution,  duough  perhaps  within  the  words,  was  attended  with  some  hardship  or 
unreasonableness :  so  that  if  this  depended  upon  the  reasonableness  or  unreasonableness 
of  the  execution,  I  should  not  determine  the  point  without  scnne  farther  enquiry  into 
the  circumstances  of  these  two  daughters :  but  as  a  power  lo  aU  a/nd  every  can  never 
be  restrained  to  one  only,  I  think  the  execution  void,  and  so  the  second  point  is 
quite  out  of  the  question.  In  the  cases  of  Lister  and  Robinson,  and  Thomas  and  Thomas, 
2  Vem.  513,  the  words  gave  a  general  power;  which  being  so,  the  court  had  no-[78]-thing 
to  do  to  restrain  them.  So  in  that  oi  Austin  and  Austin,  the  father  had  a  power  with 
T^rd  to  the  nomination  of  the  child  or  children  who  should  take,  and  there  the  ex- 
ecution was  highly  reasonable,  the  person  excluded  being  provided  for  five  times  as 
greatly  as  the  other  children :  and  so  it  would  have  been  unreasonable  in  the  court 
to  rescind  what  he  had  done  upon  so  just  a  ground. 

So  affirmed  the  decree.(4) 

Note  Mildmai^s  cose,  1  Co.  175  a,  177  a. 

(1)  Which  case  was  this  :  Sir  George  Crooke  by  his  will  devised  that  his  real  estate 
should  descend  to  his  three  daughters  and  heira,  provided  that  his  wife  should  distribute 
it  in  such  proportions  as  she  should  think  fit.  The  mother,  by  deed  executed  in  her 
life-time,  appomts  a  very  small  proportion  for  the  plaintifE's  wife,  who  was  one  of  the 
three  daughters,  and  had  appomted  the  rest  for  the  other  two  daughters ;  and  the 
bill  was  to  be  relieved  against  this  unequal  distribution.  Upon  long  debate,  the  court 
declared  the  case  was  proper  and  relievable  in  equity. 

(2)  WaU  d;  uxor  v.  Thorbom. 

And  in  the  same  case,  the  (daintift  cited  the  case  of  Cragrave  v.  Fenost,  where  a 
man  having  two  dau^hten,  one  by  a  former  wife,  and  another  by  his  second  wife, 
devised  his  estate  to  his  wife  to  be  lustributed  between  his  daughters  as  hu  wife  should 
think  fit.  And  she  gave  £1000  to  her  own  daughters,  and  but  £100  to  the  others ; 
and  the  court  there  decreed  an  equal  distribution. 

(3)  In  this  case  the  power  was  special  and  particular,  that  the  wife  might  dispose 
to  one  or  more ;  and  not  like  the  cases  of  a  general  trust  in  the  executrix  to  distribute 
amon^t  the  younger  children  at  discretion ;  there  an  unreasonable  and  indiscreet 
disposition  may  be  controlled  by  a  court  of  equity ;  but  this  is  casus  provisus,  it  is 
rapreesly  provided,  that  she  might  give  all  to  one.  And  decreed  the  appointment 
made  by  the  wife  to  stand. 

(4)  Gihson  v.  A'tnrm,  1  Vem.  66.   Wall  v.  Tharbom,  ibid.  355 ;  S.  C.  414.  Thomas 
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T.  Thomas,  2  Vein.  513.  Chadwirk  v.  Ddeman,  ibid.  628,  Jeimyn  r.  Fdlom,  poet, 
96.  Tamlinsmr.IHgkton,lP.WiU.U9.  Astrjfr.Astry,  Free  mChanc  256.  Dhap- 
-man  v.  Brown,  3  Burr.  1626.  Brovmsmiih  t.  Denny,  Hill.  29  Geo.  2  (cited  2  Will. 
337).  At/anu  v.  Adams,  Coivp.  661.  Maddson  v.  Andrews,  1  58.  AZ«iafwirr 
V.  Alexander,  2  7«8.  640.  Macey  v.  TAurmtfr,  1  Aiik.  389.  Cavendish  v.  (7atwnJu/», 
B.  E.  Htii.  1782  (cited  2  Bro.  Cha.  Rep.  22).  Uallism  v.  Atuir*«;«  (cited  2  Bro.  Cha.  , 
Rep.  22).  Pocklington  v.  Bayne,  1  ^ro,  CAa.  Rep.  450.  i2o6ifM(?n.  v.  Hardcastle,  2  5ro. 
C/ta.  22 ;  Dumford  and  £a«f's  2  vol  241,  S.  G.  Pitt  v.  Jackson,  ibid.  54. 
Burleigh  t.  Pecu-son,  1  Yes.  281.   Adamx  t.  Aiianu,  Cowp.  Rep.  661. 

Case  20.— Mallabar  versus  Mallabar. 

(Reg.  lib.  A.  1734,  foL  349.) 

[See  Maugham,  v.  Mason,  1813, 1  V.  &  B.  410 ;  Taylor  v.  Taylor,  1853,  3  De  U.  M.  & 
Ci.  194.   Approved,  Spsneer  v.  WHson,  1873,  L.  a  16  £q.  607.] 

6May[mn]. 

Where  a  lo&n  devises  his  real  estate  to  he  sold  to  pay  debts  and  certain  pecuniary  legacies  : 
and  subject  to  his  debts  and  legacies  devises  his  penonal  estate  to  his  sister :  this  couit 
will  not  supply  the  defect  of  a  surrender  of  the  copyhold  to  the  use  of  the  will,  if  the 
other  estates  suffice  to  pay  the  debts. 

The  testator,  Thomas  Mallabar,  by  his  last  will  devised  as  follows ;  Imprimis,  "  I 
"  devise,  give  and  bequeath  all  and  singular  mv  messuages,  lands  and  hereditaments 
"  whatsoever,  and  wheresoever,  in  the  counties  ot  Norfolk,  Suffolk,  and  Cambridge,  unto 
"  my  sister  Esther  Mallabar,  and  to  her  heirs  and  assigns  for  ever,  upon  trust,  that  the 
"  same  shall  be  sold  by  her  or  them,  for  the  best  price  that  can  be  gotten  for  the  same,  as 
"  soon  as  conveniently  can  be  after  my  decease ;  and  that  out  of  the  monies  arising 
"  therefrom,  all  my  just  debts,  of  what  kind  soever,  be  paid  ;  and  after  payment  of  my 
"  debts,  I  devise,  out  of  the  remainder  of  the  money,  the  sum  of  £500  to  my  sister  Mary 
"  Bainbrigg,  and  also  £500  to  my  sister  Girt's  children,  that  shall  be  living  at  the  time 
"  of  my  decease,  to  be  divided  equ^ly  between  them ;  and  also  £500  to  my  nephew 
"  Nicholas  Mallabar ;  and  also  £500  to  be  divided  amongst  the  children  of  my  late 
"  brother  JaTnes  Mallabar,  which  shall  be  living  at  the  tune  of  my  decease ;  Item,  after 
"  my  debts  and  legacies  paid  as  aforesfud,  and  subject  to  the  same,  I  give  and  bequeath 
"  all  the  rest  and  residue  of  my  personal  estate  unto  my  said  sister  Esther  MaUidnr ; 
"  whom  I  do  hereby  constitute  and  appoint  sole  executrix  of  this  my  last  will  sad  testor 
"  ment" 

[79]  "^he  executrix  brought  her  bill  against  Nicholas  Mallabar,  the  heir  at  law  of 
the  testator,  to  prove  the  wUl,  and  to  have  the  estate  sold,  and  the  debts  and  legacies 
paid  according  to  the  will ;  and  charged  that  the  testator  had  not  surrendered  all  his 
copyholds  estate  to  the  use  of  the  will,  but  some  part  of  it  only.  And  suggested,  that 
the  testator's  whole  estate,  real  and  personal,  included  such  parts  of  the  copyhold  as 
were  not  surrendered  ;  and  therefore  msisted,  that  the  defect  of  the  surrender  should  be 
supplied.  The  defendant,  in  his  crora  bill,  insisted,  that  there  was  more  than  sufficient, 
excluding  the  copyhold,  which  was  not  surrendered,  to  pay  all  the  debts  ;  and  therefore 
insisted,  that  the  surrender  should  not  be  8upplied.(l) 

fioth  causes  came  to  an  hearing  t<^[6ther ;  and  the  plaintiff  in  the  ori^al  ImII  having, 
in  her  second  answer  to  the  cross  bill,  confessed  that  the  testator's  estate,  exdusive  of  the 
copyhold  not  surrendered,  was  more  than  sufficient ;  the  Lord  Chancellor  refused  to 
supply  that  defect  against  the  heir  ;  and  dismissed  the  original  bill  with  costs  as  to  that 
point.  The  reason  whereof  was  ;  because  she  confessed  the  matter  in  her  second 
answer  to  the  cross  bill,  though  she  had  charged  the  contrary  in  her  original  bill,  and  not 
disclosed  the  truth  in  her  first  uiswer  to  the  cross  bill,  and  therefore  should  be  punished 
with  costs. 

Another  point  arose  at  the  hearing,  though  not  insisted  on  in  the  pleadmg ;  which 
was.  Whether  upon  the  will  there  was  not  a  resulting  trust  for  the  heir  7  The  plaintiff's 
counsel  insisted,  that  here  could  be  no  resulting  trust  for  the  heir ;  first,  because  the 
testator  had  given  a  legacy  of  £500  W  the  heir.  Secondly,  because  the  testator  bad 
directed  his  rm  estate  to  be  sold  for  payment  of  his  debts  and  legacies,  and  had  therefore 
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flonrndered  it  as  »  penonal  estate  {Cook  v.  DuckenHeld,  2  Atk.  666,  568-9) :  and  after 
paymeiit  of  hia  deUs  and  legacies,  and  subject  to  the  same,  had  ^veo  all  the  rest  and 
Tosidue  of  his  |»r8onal  estate  to  his  executiix  the  plaintifF :  but  if  it  should  be  construed 
to  be  a  resuHing  trust  [80]  for  the  heir,  the  testator's  intent  would  be  utterly  defeated  : 
for,  then  the  personal  estate  must  be  first  appHed  in  ease  of  the  real ;  and  so  the  executrix 
would  have  but  a  troublesome  afiair,  without  any  benefit  or  consideration ;  which 
oould  never  be  the  testator's  intent :  and  in  order  to  shew  deariy  that  was  the  testator's 
intcoit,  they  insisted  upon  giving  parol  evidence. 

Lard  CnMuxUor.  If  this  was  ns  i/nie^a,  and  I  was  at  liberty  to  follow  my  own 
oiMnion,  I  should  be  very  unwilling  to  admit  such  evidence :  but  as  it  has  been  done,  and 
particohrly  in  the  oases  of  Dbatey  versus  i>(n»y,(2)  and  ZAtUebury  versus  Budcky^  2  Vtm. 
677.  I  now  admit  it  to  be  done.  Then  was  read  a  deposition  of  a  witness,  who  gave 
foil  evidence  of  the  testator's  declarations,  that  the  plaintiff,  after  payment  of  his  twbts 
and  legacies,  should  have  all  the  rest  of  his  estate. 

But  the  Lord  Chancellor  decreed  upon  the  will  itself,  independently  upon  the  parol 
evidence,  that  h«e  was  no  resultins  trust  for  the  heir ;  and  that  the  executrix  should 
have  the  whole  residue,  after  the  sale  of  the  estate,  both  of  the  money  uising  such 
■ale,  and  of  the  personiJ  estate.  {Ooningham  v.  MeUuh^  Free  in  Chcme,  31.  Boga-t  t. 
Bogers,  post,  268,  and  referraces.) 

(1)  Drake  v.  i2o6mMn,  1  P.  WiU.  443 ;  2Eq.  Cat.  Abr.  232,  pi.  10,  S.  C.  Haslewood 
V.  PopB,  3  P.  WUl.  222.  Loombes  v.  Gibson^  1  Bro.  Cha.  Bep.  273,  the  result  of  which 
cases  seem  to  be,  vis.  that  where  the  real  ei^ate  generally  is  devised  for  or  charged  by 
will  with  the  payment  of  debts,  copyhold  lands  wmch  are  not  surrendered  to  the  use  of 
the  will,  do  not  pass  thereby,  if  there  be  freehold  sufficient  to  answer  the  purpose ; 
otherwise  it  shall,  and  the  court  will  supply  the  surrender ;  but  this  is  to  be  understood 
of  the  legal  estate  only,  for  a  devise  of  a  copyhold  estate  without  a  surrender,  is  sufficient 
to  pass  the  copyhold,  where  the  devisor  had  only  the  eqidtabU  interest ;  the  surrender 
must  be  by  the  person  who  has  the  legal  estate ;  and  when  there  is  no  legal  estate  in  the 
party  who  has  the  benefici^  interest,  that  may  pass  by  a  will  without  a  surrender.  Car. 
V.  Ellison,  3  Atk.  74.  Tufnall  v.  Page,  2  Atk.  37.  Vide  also  ChaUis  v.  Casbom,  Prec.  in 
Chanc  407,  in  which  case  the  Lord  Chancellor  would  not  supply  the  defect  of  a  surrender, 
where  there  was  a  freehold  estate,  though  the  same  was  not  sufficient  for  the  payment 
<rf  debts.  Eq.  Cat.  Abr.  124,  S.  C.  but  m  Harris  v.  Indedew,  3  P.  WilL  27,  whue  one 
by  will  ohaxges  all  his  worldly  estate  with  his  debts,  and  dies  seised  of  freehold  and  copy- 
hold estates,  which  he  particulaily  dkposes  of  by  will,  the  copyhold,  though  not  sur- 
randered  to  the  use  of  the  will,  were  directed  to  be  applied  to  the  paymrait  (tf  the  debts 
pari  pattu  with  the  freehold.   [See  Cas.  T.  Talb.  p.  287.] 

(2)  BathfUld  v.  Careless,  2  P.  VfUl  159.  Dvke  of  Rulland  v.  Dutchess  of  RuOand, 
ibid.  210.  Petit  v.  Smith,  1  P.  WiU.  7.  Lady  Granville  v.  Dutchess  of  Beaufort,  ibid. 
114.  Batchelor  v.  Searle,  2  Vern.  736.  Hodgson,  and  Caldecot  v.  Hodgson,  ibid.  593. 
CuthheH  V.  Bencock,  ibid.  694.  Lake  v.  Lake,  1  WUs.  313.  Brashridge  v.  Woodroffe, 
2  Atk.  68.  Ulri^h  v.  Litchfield,  2  Atk  373.  Blinkhom  v.  Feast,  2  Ves.  28.  Goodinge  v. 
Goodinge,  1  Ves.  231.  Hampshire  v.  Pierce,  2  Ves.  216.  Hodgson  v.  SiUsh,  Prec.  in 
Chanc  230:  Brown  v.  Selwyn,  post,  242.  Baeon's  Tracts,  99.  Fonnereau  v.  Poyntt, 
1  Bro.  Cha.  Bep.  474. 

Case  21. — Lechhere  vertus  Ladt  Lbchmbue. 
13Jraj/[l735]. 

{3PWUI.  211,  S.  C.) 

[S.  C.  2  Wh.  &  T.  L.  C.  (7th  ed.)  399.    See  /n  « Ite  Lancey,  L.  R.  4  Ex.  359.] 

M(»iev  upon  a  marriage  is  agreed  to  be  laid  out  in  land  in  fee,  and  settled  on  husband 
and  wile,  remainder  to  their  sons  in  tail  male,  remainder  to  the  husband,  his  heirs  and 
assigns  for  ever :  A  covenant,  that  imtil  the  money  be  laid  out  in  land,  the  interest  to 
be  paid  to  the  persons  who  were  to  have  the  rents  of  the  lands  when  purdiased.  The 
husband  purduaed  several  estates,  but  never  setUed  any,  and  died  intestate  sans  issue, 
leaving  a  considerable  real  estate  to  descend  to  his  heir  at  law.  The  heir  may  compel 
C.  v.— 22 
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the  admiiUBtratrix,  the  widov,  to  invest  this  money  in  the  purchase  of  lands;  and 
the  lands  descended  wpoa  him  wilt  not  go  in  satisfaction  oi  taa  oorenant,  except  as  to 
such  as  were  purchased  after  the  covenant. 

The  late  Lord  Lechmere,  upon  his  marriage  with  the  Lady  Elizabeth  Eovxurd  daughtar 
to  the  Earl  of  Carlisle,  and  in  consideration  of  £6000  portion,  covenanted  with  the  Eari  of 
Cariide  and  the  Lord  Morpeth  his  son,  to  lay  out,  within  one  year  after  the  marriage,  the 
said  sum  [81]  of  £6000,  and  likewise  the  farther  sum  of  £24,000,  amounting  in  the  whole 
to  £30,000,  in  the  purchase  of  freehold  lands  in  possession,  which  were  to  be  settled  upon 
the  Lord  Lechmere  himself  for  life,  without  impeachment  of  waste,  remainder  to  tnisteea 
and  th«r  hdrs  during  the  life  of  the  Lord  Leehmare,  to  preserve  contingent  remainders, 
remainder  for  so  mucm  as  would  uoount  to  £800  per  ann.  to  the  Lady  Leehmen,  for  her 
jointure,  remainder  of  the  whole  to  the  first  and  other  sons  of  the  marriage  in  tail  male, 
remainder  to  the  trustees  for  five  hundred  years,  for  the  raising  a  portion  or  portions  for 
the  daughter  or  daughters  of  the  marriage,  remainder  to  the  Lord  Lechmere,  his  heirs 
and  assigns  for  ever  :  but  if  there  should  be  no  daughters,  that  the  said  term  was  to 
cease  for  the  benefit  of  the  Lord  Lechmere,  his  heirs  and  assigns  for  ever.  And  the  said 
Lord  Lechmere  farther  covenanted,  that  until  the  said  £30,000  should  be  laid  out  in 
lands  as  aforesaid,  there  should  be  paid  interest  for  the  same  after  the  rate  of  £5  per  cent. 
unto  the  persons  intitled  to  the  rents  and  profits  of  the  lands  when  purchased 

The  Ix>rd  Lechmere,  after  his  marriage,  purchased  several  estates  in  fee  simple  in 
possession,  but  which  were  never  settled  according  to  the  covenant ;  as  also  several 
terms  and  reversions,  <ic.,  and  in  theyeax  1727,  died  mteetate  asid  without  issue,  leaving 
a  conttdeiable  real  estate,  to  the  vuue  of  about  £1800  per  onn.  to  descaid  uptm  the 
plaintiff,  his  nephew  and  heir  at  law.  The  Lady  Lechmere  took  out  administration ;  and 
the  plaintiff  brought  his  bill  against  her  for  an  account  of  the  Lord  Lechmare's  personal 
estate,  and  to  have  this  covenant  carried  into  execution ;  hi*:  remainder  by  the  death  of 
Lord  Lechmere  without  issue  now  taking  efiect ;  as  also  to  have  some  purchases  com- 
pleated,  which  were  left  incompleat  by  the  Lord  Lschmere's  death. 

The  Lady  Lechmere  insisted  by  her  answer,  That  the  plaintiff,  being  no  way  privy 
to  any  of  the  considerations  within  this  covenant,  could  not  compel  [82]  h^i^  ^  1^7  out 
the  £30,000  in  the  purchase  of  lands  for  his  benefit :  but  that  if  he  could,  the  lands 
which  Lord  Ledmere  had  permitted  to  descend  on  him,  being  to  the  value  of  £1800 
per  onn.,  ought  to  be  taken  in  full  satisfaction  for  all  the  benefit  the  pluntiS  could  be 
intitled  to  as  heir  at  law  to  the  Lord  Ledmere.  who  designed  thne  several  purohaaeB 
to  be  settied  according  to  the  uses  specified  in  the  covenant 

The  cause  was  first  heard  at  the  jBoUs,  and  ^ere  decreed  (1)  for  the  heir  at  law, 
Mr.  Lechmere,  upon  both  points ;  viz.  That  he  was  intitled  to  haveb.  specific  performance 
of  this  covenant ;  and  secondly.  That  the  several  estates  which  descended  upon  him 
were  not  a  satisfaction  for  this  covenant,  or  any  part  of  it ;  and  now  coming  on  to  be 
heard  before  the  Lord  Chancellor, 

Mr.  Paunceforl,  Mr.  Strange,  Mr.  Brotone,  arid  others,  argued  for  the  plaintiff,  That 
he  could  not  in  this  case  be  considered  as  a  mere  volunteer,  but  was  in  some  sort  a 
purchaser;  according  to  Jenkins  and  Kemish's  case,  Hardr.  396;  Lev.  150,  237. 
But  that  though  he  should  be  taken  for  a  volunteer,  yet  he  must  prevul  against  an  ad- 
mixustratriz :  and  this  to  serve  the  intent  of  Ga»  Lord  XecAnwre,  who  by  his  covenant 
has  said.  That  his  heirs  at  law  should  have  an  interest  in  the  land,  and  in  the  money 
until  the  land  be  purchased.  That  the  heir  was  in  contemplation  at  the  time  of  the 
Lord  Lechmere's  entering  into  this  covenant,  appears  from  the  provision,  that  in  case 
there  should  be  no  daughters,  the  term  of  five  hundred  years  should  cease  for  the 
benefit  of  him  and  his  heirs.  That  wherever  a  man  enters  into  a  lawful  engagement, 
and  is  prevented  by  death,  or  any  other  accident,  from  carrying  his  agreement  into 
execution,  the  court  will  look  upon  it  as  performed.  That  the  strength  of  this  rule 
appeared  from  the  case  of  Sweetapple  versus  Bi/ndon^  2  Vem.  536,  where  the  husband 
was  decreed  to  stand  in  the  same  condition  as  if  the  money  had  been  actually  laid  out 
in  land ;  although  no  rule  of  law  be  clearer,  than  that  the  husband  shall  never  be 
teiuint  by  the  curtesy  but  where  he  has  reduced  his  [83]  wife's  estate  into  poseesBirai 
during  her  life.  That  though  every  tenant  in  fee  has  his  heir  in  hu  power,  yet,  if 
the  ancestor  does  nothing  to  divest  the  natund  right  which  his  heir  hath  to  succeed 
him,  and  to  have  a  specific  execution  of  his  covenant,  he  shall  always  prevail  against 
the  executor  or  administrator,  even  when  the  covenant  was  merely  voluntary ;  as 
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appears  by  the  case  of  Holt  veraua  Holt,{^)  2  Fern.  322,  the  trustees  neglecting  to  compel 
the  Lord  Lechmen  in  his  life-time  to  perform  his  covenant,  cannot  prejudice  either 
party  who  is  entitled  to  have  it  carried  into  execution  :  for,  if  so,  the  doctrine  of  this 
court  would  be  intirely  overturned ;  and  trustees  would  become  judges  whether  and 
how  far  men  should  be  bound  by  their  covenants :  but  by  the  known  rules  of  this 
court  trustees  are  bound  to  execute  the  trust  in  the  manner  the  persons  that  made 
the  conveyance  have  directed ;  and  have  no  latitude  of  judgment  left  to  them,  to  dis- 
tingaish  whether  the  conveyance  be  made  upon  a  valuable  consideration  or  not ) 
or,  whether  the  persons  clahoing  under  the  trust  be  volunteers  or  purchasers  t  If 
then  t^e  neglect  of  the  trustees  will  not  afiect  the  case  one  way  or  the  other,  the  whde 
must  depend  upon  the  equity  of  the  heir  and  administratrix.    And  taking  the  heir 
even  but  as  a  volunteer,  yet  he  is  such  a  volunteer  as  is  greatly  favoured  both  at  law 
and  in  this  court ;  and  will  always  appear  in  a  more  favourable  light  than  an  executor 
or  administrator:  as  appears  from  the  several  cases  of  KettUby  versus  AtwoodXdi)  1 
Fern.  298,  471.   Knight  versus  A(Hm,(4)  2  Vem.  20.   Baden  versus  Com.  Pern- 
brake,  2  Vem.  52.   Lancey  and  FairchUd,  2  Vem.  101,   Lingen  and  Sowray  (1  P. 
WUL  172,  S.  0. ;  Prec.  in  Ckanc.  400,  S.  C),  Eq.  Ca.  Abr.  175.  and  Vernon  versus  (2  P. 
WiU.  694)  Vernon,  in  the  House  of  Lords  in  1732,  and  Kentish  versus  Newman  (1  P. 
Wili,  234, 3.  a).  July  1713,  where  a  feme  being  possessed  of  £200,  the  husband  before 
marriage  corenanted  to  join  so  much  to  her  £200  as  woukl  purchase  £30  per  ann. 
to  be  settled  on  them  two,  and  the  heirs  of  their  bodies,  remainder  to  the  husband  in 
fee ;  and  until  the  settlement  made,  the  £200  to  be  taken  as  part  of  her  separate  estate ; 
iJMtl  and  if  no  settlement  made  during  the  husband's  life,  and  she  survived,  then  to 
remain  to  her  ;  but  if  he  survived,  then  to  go  to  her  brothers  and  sisters  :  the  marriage 
took  effect  in  1688,  and  they  had  issue  a  daughter ;  the  wife  died  in  1711,  before  the 
husband,  no  purchase  having  been  made  :  upon  a  bill  brought  by  the  daughter,  she 
had  a  decree  against  the  brother  and  (5)  sister  of  her  mother,  though  the  money  had 
not  been  laid  out  within  the  tjme  provided  by  the  articles ;  the  court  looking  upon 
the  purchase  as  compleated.   This  case  not  only  fully  proves  the  right  of  the  heir, 
but  ulrawise  that  he  sluiU  not  lose  that  right  through  any  accidents  preventing  the  ezecU' 
tion  of  agreements  within  the  time  prefixed.   Here  are  no  creditors,  no  want  of  assets, 
and  oonsequently  no  equity,  to  prevail  against  the  heir.  They  farther  insisted,  That 
if  this  covmant  was  to  be  carried  into  execution,  it  could  not  be  done  partially ;  but 
being  equidly  binding  as  to  all  parties,  all  are  equally  intitled  to  the  benefit  of  the  execu- 
tion :  that  therefore  it  could  not  be  confined  singly  to  the  purchase  of  lands  of  £800 
per  ann.  for  the  Lady  Lechmere's  jointure ;  but  the  whole  must  he  carried  through 
and  limited  to  the  heir  in  the  manner  it  would  have  been  hmited  to  the  Lord  Lechmere 
himself,  had  he  bwn  aUve.  The  Lady  Lechmere  cannot  vary  the  execution  of  the 
articles ;  and  the  covenant  being  to  lay  out  the  whole  sum  of  £30,000,  which  is  an 
mtire  covenant,  cannot  be  restrained  to  a  covenant  for  purchase  of  lands  of  £800  per 
ann.  onJy  for  the  Lady  Lethmere's  jointure.  This  method  would  be  admitting  the 
representative  to  contradict  what  the  Lord  LN^mert  himself  has  said  should  be  land, 
and  hind  for  the  benefit  of  his  heir :  which  appears  from  the  provision,  that  until 
the  lands  purchased,  interest  at  £5  per  cent,  should  be  paid  to  such  persons  as  should 
be  iittitled  to  the  rents  of  these  states.   Many  of  the  cases  cited  were  not  so  strong 
as  the  present  one,  being  founded  upon  voluntary  agreements ;  which  nevertheless 
have  bwn  carried  into  execution  for  the  benefit  of  the  heir  against  the  executor :  and 
insisted  upon  that  of  Vernon  (6)  versus  Vernon,  as  a  case  in  point,  and  no  way  dis- 
tinguishable from  the  present ;  the  matter  [85]  resting  upon  the  covenant  in  that 
case  as  well  as  in  thu ;  and  the  execution  of  that  covenant  decreed  in  favour  of  the 
htks  against  the  wife,  both  in  this  court  and  in  the  House  of  Lords ;  notwithstanding 
dl  the  same  objections  made  there  in  her  bdialf  that  cui  be  made  here  for  the  defendant. 

To  the  second  point  they  argued,  That  tiie  Lord  Lechmere  having  not  done  any 
thin^  in  his  life-time  to  shew  his  intent  that  these  late  purchases  should  go  in  satisfaction 
of  ha  covenant,  in  part  or  in  the  whole,  no  suppwed  intent  coukt  prevail  against  the 
heir  lor  the  administratrix,  she  not  having  so  good  an  equity  as  he ;  especially  seeing 
that  suppositions  may  be,  as  well  one  way  as  the  other.  That  the  cases  of  satisfaction 
depend  upon  the  particular  circumstances  of  each  case,  appears  from  the  cases  of  Duffield 
TOTHus  Smith,  and  Goodfellow  (7)  versus  Burkett,  2  Vem.  258,  298,  and  also  from  the 
intent  of  the  parties ;  as  is  most  manifest  from  that  of  SavUle  versus  SavUle,  where 
the  only  difference  was  between  a  descent  of  lands  in  fee,  which  by  the  settlement 
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were  to  be  a  satisfaction ;  and  that  which  happened,  of  a  dracent  of  lands  in  tail  of 
equal  value,  of  whii^  the  daughters  might,  by  Wying  a  fine,  have  made  tbenuBlTOB 
tenants  in  fee ;  and  yet  held  &ere  not  to  be  a  satisfaction  ;  because  the  iz^Mit  was, 
that  the  fee  simple  Uuids  should  descend.  In  the  present  case  it  does  not  aj^iear  that 
the  intent  vas,  that  those  fee  simple  lands  should  go  in  satisfaction :  for,  if  he  had 
BO  intended,  he  would  have  acquainted  the  trustees  with  his  deugn  of  performing  so 
much  of  his  contract  by  these  purchases  :  and  as  no  intent  appears,  it  is  no  more  ULaa 
if  the  Lord  Leckmsre  had  given  a  bond  to  his  heir,  and  had  then  permitted  these  lands 
to  descend  upon  him  ;  in  which  case  it  cannot  be  pretended,  that  the  descent  would 
have  been  a  satisfaction  for  the  bond,  or  that  the  administratrix  could  have  defended 
herself  against  this  demand  by  such  an  argument.  So  if  he  had  owed  £1000  to  his 
next  of  kin,  the  distributive  share  would  never  have  been  taken  as  a  satisfaction  for 
the  debt.  A  less  thing  cannot  go  in  satis-{86]-fftCtion  fr  r  a  greater ;  as  in  Atkintan't 
and  Webb's  (8)  case,  2  Vem.  478  {Blcmdy  v.  Wtdmon,  I  P.  WUl  324,  and  the  cases 
and  observations  contained  in  note  1).  But  an  equivalent  must  be  given,  which  must 
appear  to  have  beep  intended  as  a  satis&cticm.  And  in  that  of  Eastwod  versus  7tnJfc,(9) 
AfT.  1732,  it  was  held  that  a  devise,  which  was  to  go  in  satishction,  mugt  be  of  the 
same  nature  as  the  thing  for  which  it  was  to  be  an  equivalent ;  and  therefore  held 
there  that  money  could  not  go  in  satisfaction  for  land,  nor  copyhold  for  freehold,  dbe. 
How  then  acconUng  to  these  rules,  can  several  of  these  purchases  be  called  a  satisfaction  % 
There  are  terms,  reversions,  t&c.^  which  are  not  only  less  in  value,  but  from  their  nature 
cannot  be  limited  according  to  the  usea  intended  by  the  covenant,  whidi  was  to  purchase 
freehold  laods,  and  lands  in  possession ;  and  it  is  therefore  very  strange  to  tiiink  that 
the  Lord  Ltchmere  should  make  purchases,  and  intend  them  to  go  in  satisfaction  <rf 
his  covenant,  which  he  very  well  knew,  could  not  from  their  nature  or  their  value 
answer  any  description  of  those  he  had  agreed  to  purchase :  such  a  oonstruotion, 
beddes  its  absurdity,  would  go  in  direct  contradiction  to  the  wtXi  known  mszun,  that 
an  heir  is  not  to  m  disinherited  by  a  constructive,  but  a  necessary  im^^cation  <mly. 

Mr.  Attorney  General,  Mr.  SdicUor  General,  Mr.  Vemey,  and  Mr.  /oauteWy  argued 
for  the  defendant,  that  the  consideration,  upon  which  this  covenant  was  made,  extended 
no  farther  than  to  the  Lady  Ledvmere  and  the  children  of  the  marriage,  but  not  at  all 
to  the  heir ;  who  therefore  could  be  looked  upon  but  as  a  mere  volunteer,  and  as  such 
had  no  claim  to  any  equity.    That  the  naming  the  heirs  in  the  covenant,  was  only  to 
shew  what  should  become  of  the  land  when  the  other  limitations  should  be  spent ;  and 
the  provision,  that  the  interest  should  be  paid  to  such  as  should  be  entiUed  to  the  rents 
ajod  profits  of  the  estate,  was  no  more  than  what  must  have  been  if  it  had  not  been 
inserted  ;  and  so  fall  within  the  rules  of  expressio  eorum,         That  it  was  necessary 
to  e^lain  for  what  purpose  the  five  hundred  years  term  was  raised ;  and  to  provide 
that  [87]  in  case  of  uulure  of  daughters,  it  should  sink  in  tiie  inheritance,  in  ovder  to 
prevent  its  becoming  legal  aaets ;  which  it  must  otherwise  have  done.  That  there  was  « 
great  difference  between  a  limitation  to  the  heirs  of  the  body,  and  a  general  remainder 
to  one  and  his  heirs ;  the  heir  being  in  the  former  case,  under  the  immediate  contem- 
plation of  the  parties,  but  not  so  in  the  latter.   And  that  this  court  considers  even  a  cove- 
nant but  as  nudum  pactum  in  the  case  of  volunteers  ;  for,  though  it  be  a  court  of  con- 
science, yet  that  is  only  to  aid  such  as  are  in  conscience  intitled  to  a  performance  of  the 
covenant,  which  cannot  be  said  of  a  volunteer,  unless  he,  by  some  particular  circum- 
stances, takes  himself  out  of  the  general  rule.    Then  as  to  the  nature  of  the  obligation^ 
here  are  no  trustees  appointed,  but  the  whole  rests  singly  upon  the  Lord  Lemrneni's 
covenant ;  which  is  but  a  personal  Hen,  and  must  Sail  whenever  he  himself  beoomea 
intitled  to  the  benefit  o£  what  was  to  be  performed  by  that  obligation.    The  rule  that 
what  is  covenanted  to  be  done  is  looked  upon  as  done,  holds  only  in  cases  whras  8om«- 
what  is  vested  either  in  trustees,  or  some  other  manner,  whereupon  the  covenant 
may  be  a  lien  ;  but  not  where  it  is  a  mere  personal  obligation,  as  in  this  case,  the  whole 
remaining  in  the  persons  own  hands.   This  difierence  appears  from  the  case  of  Lingen 
versus  Sowray,  Eq.  Cos.  Abr.  175  (1  P.  WUl.  172.  S.  C. ;  Prec.  in  Chanc.  400,  S.  a), 
where  there  was,  as  appears  by  the  decretal  order,  an  assignment  of  securities  to  trustees 
to  be  laid  out  in  land,  and  to  be  settled  ;  the  trustees  did  not  actually  receive  the  securi- 
ties ;  but  sometime  after  the  marriage  the  husband  called  in  part  of  the  money  himself, 
and  settled  it  upon  the  same  persons  as  it  was  to  have  been  settled  upon  by  the  maniage 
settlement :  he  afterwards  made  his  will,  and  devised  his  personal  estate  to  his  irm, 
against  whom  a  bill  was  brought  by  the  nephew  as  heir  at  uiw ;  and  it  appearing  that 
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£700  remained  upon  the  same  eecurities  at  hia  death  as  at  the  time  of  settlement,  it 
was  decreed,  that  the  £700  should  be  looked  upon  as  land  :  but  that  the  other  part  that 
was  actually  taken  out  by  him  should  not  be  bound.  And  the  court  would  not  in  that 
case  admit  the  rniresentative  of  the  covenantor  to  say  that  his  [88]  ancestor  had  broke 
hia  covenant.  Ijie  like  distinction  in  the  case  of  Chaplin  versus  IIomer,{10)  18 
Manh  1718,  at  the  BMs ;  and  in  that  of  Chichester  versus  Bickerataff, {11)  2  Vem. 
295.  It  is  held,  tiiat  though  money  shall  in  many  cases  be  considered  as  land,  when 
bound  by  articles  in  order  to  a  purchase  made ;  yet  whilst  it  n.'mainB  still  money, 
it  shall  M  deemed  part  of  the  personal  estate  of  such  person  who  might  have  aliened 
the  land  in  case  a  purchase  had  been  made.  And  in  the  cases  of  the  Countess  of  Wartrick 
and  Edwards,  Knight  versus  Atkins,  Lancey  versus  FaiTchild,{\'2)  and  Svxetapjile 
versus  Bindtm,  2  Vem.  20,  101,  536,  the  sums  were  appropriated,  and  standing  out 
in  trustees  hands  ;  and  so  not  like  this  case.  And  in  that  of  Knight  versus  Atkins, 
the  plaintijS  was  both  heir  and  executor ;  as  appears  in  2  Chan.  Eep.  400.  Indeed 
the  case  of  Vernon  and  Vemon,  in  the  House  of  Lords,  1732,  rested  upon  a  bare  cove- 
nant ;  but  there  was  an  express  provision  that  the  brother  should  have  the  benefit 
of  the  covenant,  there  being  an  express  estate  limited  to  him,  upon  which  he  might  have 
had  remedy  a^;ainst  Mr.  Vernon  himself  in  his  Hfe-time  ;  but  it  cannot  be  pretended 
that  the  plaintiff  could  in  this  case  have  had  any  remedy  against  the  Lord  Leehmere  m 
his  life-lame ;  Lord  Lechmere  could  have  limited  the  remainder  to  any  other  of  his 
relations,  in  bar  of  his  heir  at  law.  In  the  case  of  dann  and  Cann,  1  Vera,  480,  the  court 
refused  compelling  the  executrix  to  lay  out  the  money  in  a  purchase  of  lands  whereof 
the  husband  would,  by  the  articles,  have  been  tenant  in  taiH  The  objection,  that  the 
covffiiant  was  entire,  and  consequently  could  not  be  partially  executed,  was  endeavoured 
to  be  answered,  by  saying,  that  the  I^y  Lechmere  did  not  come  here  to  have  the  cove- 
nant carried  into  execution  :  but  was  ready  to  wave  all  the  pretensions  she  had  under 
this  covenant,  unless  the  court  should  think  the  heir  intitled  to  have  it  carried  into 
execution  :  and  concluded  this  point  by  saying,  The  heir  was  as  much  a  stranger  to 
tfaiscovenant  as  the  natural  daughter  was  held  to  be  to  the  covenant  for  farther  assurance 
in  Foreeaiur't  and  JRo^vnson's  case,  Eq.  Cos,  Abr.  123,  and  that  the  Lord  Lechmere 
havmff  Kved  several  years  after  his  entering  into  [89]  this  covenant,  and  having  never 
carried  it  into  execution  ;  this  lon^  surceasing  was  to  be  taken  as  a  change  in  his 
intention ;  and  consequently  the  hea  not  intitled  to  a  peflormance. 

As  to  the  second  point  they  argued,  that  if  the  heir  was  intitled  to  have  a  specific 
performance  of  this  covenant,  the  descent  of  lands  to  the  value  of  above  £30,000,  which 
he  took  from  the  Lord  Lechmere,  rnvst  be  looked  upon  as  a  satisfaction.  That  wherever 
a  thing  is  to  be  done  either  upon  a  condition,  or  within  a  time  certain,  yet  if  a  recompence 
can  be  made  which  agrees  in  substance,  though  perhaps  not  in  everyformal  circumstance, 
such  a  recompence  shall  be  good,  and  shall  go  in  satisfaction  of  the  thing  covenanted  to 
be  done.  In  the  case  of  Wilcox  and  WUcox,  2  Vem.  558.  the  descent  of  lands  of  the 
same  value  was  held  a  satisfaction ;  though  in  that  case  the  son  was  a  purchaser ; 
which  the  heir  is  not  in  the  present  case ;  and  in  that  of  Blandy  versus  Widvwre, 
2  Vfrn.  709  (1  P.  Will.  324,  S.  C),  the  husband  having  covenanted  to  leave  his  wife 
£620  at  his  doath,  and  dying  intestate,  whereupon  her  distributive  share  came  to  £1 000, 
this  was  held  to  be  a  satisfaction ;  and  in  case  of  portions,  they  are  held  to  be  satisfied 
ather  by  a  devise  ;  or  where  given  by  will,  are  likewise  held  to  be  satisfied  by  a  gift 
in  the  party's  life-time,  though  the  will  does  not  take  effect  till  his  death. 

Lord  Chancellor.  The  first  question  is,  Whether  the  plaintiff,  the  heir  at  law  to 
the  ford  Lechmere,  be  intitled  to  a  specific  performance  of  this  covenant  ?  It  has  been 
considered  by  the  plaintiff's  counsel  as  an  argument  of  the  lord  Lschmere,  and  an  intent 
in  him  to  lay  out  this  whole  sum  of  £30,000  in  lands  at  all  events ;  on  the  other  hand, 
the  defendant's  counsel  have  insisted,  that  the  design  went  no  farther  than  the  providing 
for  the  ladv  Lechmere,  and  the  issue  of  the  marriage.  The  intent  seems  to  me  to  be, 
that  the  £3*0.000  should,  at  all  events,  be  hid  out  in  [90]  land  :  the  produce  whereof  was 
to  besKured  to  tiie  issue  of  the  marriage,  who  in  this  case  must  have  taken  as  purchasers ; 
but  as  to  the  remainder  in  fee,  I  do  not  think  that  the  looking  upon  the  Lorn  Lechmere 
ather  as  a  purehaser  of  it  or  not,  will  vary  the  case ;  since,  Iwd  the  covenant  been 
■lent,  the  remainder  must  have  returned  to  the  person  from  whom  the  estate  moved  j 
and  I  think  it  quite  the  same  whether  he  is  considered  as  a  purchaser,  or  as  a  volunteer ; 
the  dispute  not  being  between  the  heir  and  a  third  person,  but  between  the  two  repre- 
■entativai  oi  the  Lord  Lechmere,  the  one  of  hia  real,  the  other  of  his  personal  estate  ; 
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the  heir's  bong  but  a  volunteer  in  regard  to  his  ancestor,  will  not  exclude  him  from 
the  aid  of  this  court  But,  though  the  question  is  between  two  volunteers,  the  court 
will  determine  which  wa^  the  right  ia,  and  decree  accordingly.  We  must  therefore 
see  whether  the  £30,000  is,  upon  this  covenant,  to  be  looked  upon  as  real  or  personal 
estate  1 

It  seems  to  be  allowed  on  both  sides,  that  had  the  money  been  deposited  in  trustees 
hands,  it  must  have  been  looked  upon  as  a  real  estate,  and  the  heir  intitled  to  the  benefit 
oi  it  This,  I  say,  seems  to  be  granted ;  and  no  authority  against  it,  but  what  has 
been  collected  from  the  case  of  Chichester  versus  Bideerttaff,  2  Vem,  296.(13)  It  is 
probable  that  in  that  case  the  court  went  upon  some  reason  whicdi  induced  it  to  think 
that  Sir  John  Chichester  looked  upon  that  money  as  ^raonal  estate ;  for.  otherwiae 
the  authority  of  that  case  is  not  to  be  maintained ;  being  oontrary  to  all  tiie  former 
resolutions,  uid  to  a  late  one  in  the  House  of  Lords,  by  which  I  am  bound,  vis.  that  <rf 
the  Countess  of  Warwick  versus  EdwardsX^^)  where  the  money  was  decreed  to  go 
as  land,  though  to  a  collateral  heir,  who  was  not  within  the  consideration  of  the  settJe- 
ment :  so  that  it  is  now  a  settled  point,  that  where  the  securities  are  appropriated,  the 
money  shall  go  as  land,  not  only  to  ^e  issue  of  the  marriage,  but  likewise  to  a  collateral 
heir  or  general  remainder-man ;  unless  there  appears  some  vimation  in  the  parties  intent. 
And  indeed  it  is  very  reasonable  that  it  should  oe  so ;  for,  otherwise  the  neglect  [91]  of 
trustees,  or  any  other  accident,  might  overthrow  all  men's  agreements  and  contracts 
entered  into  upon  the  beat  and  most  valuable  considerations.  But  it  has  been  objected, 
that  this  case  differs  from  all  those ;  for,  that  the  money  was  never  deposited,  hat 
remained  in  the  Lord  telomere's  own  hands ;  and  that  he  only  was  the  debtor.  So 
now  the  question  is,  Whether  this  will  make  any  difference  9  An  heir  can  no  more 
be  looked  upon  as  a  creditor  against  his  ancestor,  than  he  can  be  looked  upon  as  a  pur- 
chaser under  him ;  he  takes  with  the  several  burdens  that  his  ancestor  lays  upon  him. 
And  as,  on  the  one  hand,  the  Lord  Lechmere  bound  himself,  by  his  covenant,  to  lay  out 
this  sum  of  £30,000  in  land ;  he,  on  the  other,  acquired  a  right  to  an  estate  for  lifo, 
and  to  a  remainder  in  fee,  which  by  his  death  are  now  severed,  and  the  remainder  only 
descends  upon  the  heir.  If  a  man  articles  for  a  purchase,  and  binds  himself,  his  heirs, 
executors  and  administrators,  he  may  as  well  be  called,  in  that  case,  both  covenantor 
and  covenantee,  as  in  the  present  one ;  but  yet  the  heir  is  intitled  to  have  the  purchasB 
completed,  and  may  compel  the  executor  to  do  it ;  because  their  rights  are  different ; 
as  appears  from  the  case  of  Halt  versus  Holt  {ante,  83),  2  Vem.  322.  And  wherevu' 
a  man's  desi^  appears  to  turn  his  personal  estate  into  land,  this  gives  his  heir  an 
advantage  wUoh  wis  court  will  never  take  from  him.  None  of  the  oases  dted  mmnt 
tiUs  present  distinction  that  is  endeavoured  at ;  and  in  reason,  I  am  sure,  there  is 
nothmg  to  warrant  it ;  the  intent  and  agreement  of  the  parties  being  the  same  in  both 
cases  ;  which  if  effectual  in  one  case,!  cannot  see  why  it  should  not  be  so  in  the  other. 
The  only  case,  from  which  any  thing  like  this  distinction  can  be  collected,  is  that  ol 
Lingen  and  Sowray  (ante,  87) ;  but  I  am  no  ways  satisfied  that  that  case  was  resolTed 
upon  that  reason ;  for,  in  that  case,  the  husband  had  altered  the  trust,  and  the  limitations 
of  it.  Besides,  in  that  case  nobody  had  any  interest  in  it  but  he  and  his  wife ;  and 
Uke  court,  as  appears  by  the  decree,  laid  great  stress  upon  the  change  of  his  intent, 
appearing  by  changing  the  trust :  but  here  no  change  appearii^,  the  intMit  remains 
as  it  was  at  the  time  m  the  [82]  oovenant  entered  into ;  ^od  consequently  a  very  wide 
difference  between  the  two  oases.  In  tiie  case  Cha^m  versus  Horner  {ante,  88), 
the  hiisband  alone  was  to  have  the  benefit  of  the  artaoles ;  and  therefore  not  at  all 
like  the  present  case.  I  therefore  think  that  this  case  falls  within  the  common  known 
rule,  that  money  articled  to  be  laid  out  in  land  is  to  be  looked  upon  as  land.  The  Lord 
Lechmffre  was  bound  at  the  time  of  his  death  to  lay  out  this  money  in  land  ;  by  which 
he  gained  a  right  to  an  estate  for  life,  with  a  remainder  in  fee  ;  and  the  estate  for  Ufe 
being  determined  by  the  death,  the  right  which  he  had  to  the  remainder  descends 
upon  his  heir ;  and  as  it  comes  by  his  death,  nothing  that  has  been  done  by  the  Lady 
Lechmere,  either  as  to  the  waiver  of  her  jointure,  or  any  thing  else,  can  alter  or  d^eat 
that  right   Indeed  to  suppose  it,  would  be  absurd. 

The  cases  upon  satisfaction  are  ^nerally  between  debtor  and  creditor ;  and  die 
heir  is  no  creditor,  but  onl^  stands  m  his  ancestor's  place.  One  rule  of  satisfactim 
is,  that  it  depends  upon  the  mtent  of  the  party ;  and  mat  which  way  soever  the  intent 
is,  that  way  it  must  be  ta^n.  But  this  is  to  be  understood  with  some  reettiotioDS  ; 
as,  that  the  thing  intended  Ux  a  satisfactiim  be  of  the  same  kind,  or  a  greater  thin^ 
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in  Batiafaction  d  a  \eaaei  {ante,  86,  the  cases  cited  in  Note  8) :  {or,  if  otherwise,  this 
oonrt  will  compel  a  man  to  be  just  before  he  is  generous ;  and  so  wiU  decree  both. 
But  these  questions  are  no  way  material  in  this  case,  whidi  turns  entirety  upon  my 
Lord  Lef^mere'a  intent  at  the  time  of  these  purchases  made.  Th<we  made  before 
the  covenant  can  never  have  been  designed  to  go  in  performance  of  the  subsequent 
covenant,  his  intent  being  clear,  that  the  whole  sum  of  £30,000  should  be  laid  out 
from  the  time  of  the  covenant.  Then  there  are  terms,  with  covenants  to  purchase 
the  fee ;  but  terms  are  not  descendible  to  the  heir,  and  so  no  satisfaction.  The  like 
of  reversions;  especially  seeing  the  lives  did  not  fall  in  during  the  Lord  Lechmere's 
own  life.  But  as  to  the  purchases  of  lands  in  fee  simple  in  possession,  it  is  to  be  con- 
sidered, that  there  [93]  was  no  obligation  upon  the  Lord  Leckmere  to  lay  out  the  whole 
sum  at  one  time.  Now  here  are  laiids  in  possesaon,  lands  of  inhwitance,  purchased ; 
which  though  not  purchased  with  the  pnvity  of  trustees,  yet  it  was  natural  for  the 
Lord  Lechmere  to  suppoee  that  the  trustees  would  not  dissent  from  those  purchases, 
b^ng  entirely  reasonable ;  the  design  of  inserting  trustees  being  not  to  prevent  proper, 
but  improper  piu'chases :  and  though  they  were  not  purchased  within  the  year,  yet 
nobody  Bu£Eerea  by  it ;  and  so  this  circumstance  cannot  vary  the  intent  of  the  party 
in  a  court  of  equity.  The  intent  was,  that  as  soon  as  the  whole  was  laid  out,  it  should 
be  settled  togeuier  ;  and  not  to  make  half  a  score  of  settlements.  In  the  case  of  WUcox 
and  Wilcox,{lb)  2  Vem.  558,  the  covenant  was  not  perfected ;  nothing  done  towards  it 
Btxictly,  but  some  steps  taken  by  the  ancestor  which  seooaed  to  be  intended  that  way  : 
and  it  is  as  reasonable  to  suppose  th^  purchases  to  have  been  intended  to  satiuy 
this  covemuit  in  the  present  case,  as  it  was  to  si^poee  it  so  in  that.  And  so  varied 
the  decree  as  to  this  pomt  only,  met.  as  to  the  fee  simple  lands  in  possession  purchased 
since  the  corenant.(16) 

(1)  And  for  these  reasons ;  first,  for  that  the  Lord  Lechmere  was  compellable  in 
equity  to  lay  out  this  £30,000  and  settle  it  agreeably  to  the  articles ;  secondly,  because 
t^  Lord  Lechmere  living  after  the  year  within  which  time  the  purchase  was  to  be 
made  and  settled,  had  broken  his  covenant ;  thirdly,  for  that  in  consequence  thereof, 
the  trustees  might  have  brought  their  bill,  and  compelled  his  lordship  in  his  life-time 
to  make  such  purchase  and  settlement ;  fourthly,  for  that  the  trustees  not  Commenc- 
ing dieir  suit  in  equity,  or  at  law,  shall  not  prejudice  any  person  entitled  to  have  this 
settlement  made ;  fifth,  in  regard  the  land  descended,  and  which  was  under  tho  value 
of  what  the  Lord  Lechmere  was  bound  to  settle,  shall  not  be  taken  for  or  towards  satis- 
faction of  the  lands  articled  to  be  settled.   3  P.  WUl.  214. 

(3)  In  which  osm  the  father  of  A.  articled  with  a  carpenter  to  pay  him  £1000  for 
the  DuiUing  of  an  Iwuse  upon  his  land,  and  the  carpenter  articled  with  the  father  to 
boild  the  house.  The  father  died  intestate  before  the  house  was  begun  to  be  built, 
and  the  land  on  which  the  house  was  to  be  built,  descended  to  the  son  and  heir. 
Held,  that  the  son  might  compel  the  widow  and  administratrix  of  the  husband,  to 
lay  out  ^e  £1000  in  building  the  house,  although  the  son,  who  sought,  and  was  allowed 
to  take  the  benefit  of  this  covenant,  did  not  entitle  himself  thereto  by  any  manner 
of  consideration. 

(3)  In  this  case  it  was  agreed  by  marriage  articles,  that  the  wife  having  £1600 
pmrtion,  the  husband  should  add  £600  more  to  it ;  and  that  the  whole  shouH  be  de- 
posited in  trustees  lumds,  until  a  convenient  purchase  coukl  be  found  for  investing  the 
same  in  land,  which,  when  purchased,  should  be  settled  on  the  husband  and  wife 
for  tiiMT  lives,  with  remainder  to  their  first,<£e.,8onin  tail,  remainder  to  their  daughters 
in  tail,  remainder  to  the  right  imn  of  the  husband.  B^ore  the  makinc  of  the  purchase 
the  husband  died,  leaving  issue  by  his  said  wife  a  daughter,  who  diea  about  a  month 
old.  The  wife  administered  to  the  husband  and  daughter ;  and  the  heir  of  the  husband 
brought  his  bill  to  have  the  money  laid  out  in  the  purchase  of  land  to  be  settled  no 
the  wife  for  life  only,  remainder  to  the  plaintifE  in  fee ;  and  though  the  then  Lord 
Keeper  North  refused  to  make  a  decree  for  that  purpose,  and  dismissed  the  bill,  but 
without  costs,  yet  the  party  did  not  think  to  rest  there,  but  reheard  the  cause  before 
the  Lord  Chancellor  Jefferies,  who  decreed  for  the  heir,  holding,  that  the  money  was 
bound  by  the  articles,  and  should  be  for  the  benefit  of  the  heir,  as  the  land  would  have 
gone,  ifpurchased.   1  Vem.  299,  471. 

(4)  Upcm  marriage  articles  £1500  was  ^e  wife's  portion,  to  which  the  husband 
was  tc  add  £1600,  the  whole  £3000  to  be  invested  in  land  and  settled  on  the  husband 


Digitized  by 


680 


liECHMEBE  V.  LECHMERE  (laDT)       OASES  T.  TAI.BOT,  88^ 


ioT  life,  remainder  to  tiie  wife  for  her  jointure,  remainder  to  the  heirs  of  their  two 
bodies,  stopping  short  there,  and  not  expressing  where  the  estate  should  go  af  terwudai 
The  husbuid  died  without  issue,  upon  which  his  collateral  heir  brou^t  his  bill  to 
haTe  the  money  laid  out  in  the  piirohase  of  land  to  be  settled  on  the  wife  for  life,  r»- 
majnder  to  t^e  plaintifE  in  fee,  as  heir  at  law  to  the  husband.  And  accordingly  the 
Lord  Jefferiet  decreed  the  whole  m(mey  to  the  heirs  of  tiie  husband,  on  a  presumption 
tiiat  it  was  so  intended. 

(5)  This  case  seems  to  have  been  determined  upon  what  was  the  intention  of  the 
parties  to  the  articles ;  for  they  could  not  be  preeiuned  to  provide  for  the  wife's  broUierB 
and  sisters,  before  the  daughter  who  was  the  issue  of  that  marriage ;  and  therefcnt) 
the  court  construed  the  meaning  of  the  articles  to  be,  that  if  the  wife  died  before  her 
husband,  without  issue,  then,  but  not  otherwise,  the  money  should  belong  to  the 
wife's  brothers  and  sisters,  from  and  after  the  death  of  the  husband. 

(6)  2  P.  Will.  594,  decreed  first  by  Lord  King,  and  afterwards  in  the  House  of 
Lords,  which  case  was  this.  A.  covenanted  on  his  marriage  to  lay  out  £7000  in  land, 
and  settle  it  on  himself  lot  life,  remainder  to  his  wife  for  life,  remainder  to  the  fizat, 
^c*  son  of  the  marriage  in  tail  male,  remainder  to  the  heir  male  of  the  body  ci  A., 
remainder  to  A.'s  brouier  for  life,  remainder  to  his  first,  dtc,  son.  Now  though  this 
remainder  seemed  merely  voluntary,  and  out  of  all  the  considerations  of  the  marriage 
settlement,  and  though  A.,  as  was  there  urged,  had  the  land  been  settled  by  him  in 
his  life-time,  might  have  barred  the  brother  by  a  common  recovery,  yet  on  A.'s  leaving 
only  a  daughter,  equally  compelled  a  specific  performance  of  the  covenant. 

(7)  In  this  case  a  man  on  the  marriage  of  his  daughter,  gave  a  bcmd  to  her  husband 
for  part  of  her  portion,  after  which  by  his  will  he  gave  her  land  of  much  greater  value, 
and  yet  this  was  held  to  be  no  satisfaction,  although  there  were  not  assets  to  pay  debts. 
And  there  it  is  lud  down  as  a  rule,  that  where  a  l^i;acy  has  been  decreed  to  go  m  satis- 
faction of  a  debt,  it  must  have  beoi  grounded  upon  some  evidffliee,  at  at  least  upon  a 
strong  presumption  that  the  testator  did  so  intend  it. 

However  this  case  might  be  detomined  on  another  ininaple,  vig.  that  money  and 
land  being  of  a  quite  different  nature,  the  one  shall  never  be  taken  as  a  satisfaction  tat 
the  other.   Vide  3  P.  Will,  226,  note ;  Chaplin  v.  Chaplvn,  ibid.  247. 

(8)  A.  gives  a  bond  to  B.  her  servant  to  pay  her  £20  per  annum  quarterly,  for  her 
life,  free  from  taxes ;  and  by  will,  taking  no  notice  of  the  bond,  devised  to  her  £20 
per  atvnum,  for  her  life,  payable  half  yeany,  but  not  said  to  be  free  from  taxes.  Lord 
Keeper.  The  annuity  devised  not  so  beneficial,  as  that  secured  by  bond ;  that  which 
is  less  not  to  be  presumed  in  satisfaction  of  that  which  is  greater ;  and  decreed  the 
annuity  additional,  and  not  as  given  in  lieu  or  satisfaction  of  the  bond.  Vide  also 
Duffield  V.  Smith,  2  Vem.  258.  Masters  v.  MasUrs,  1  P.  WHl.  423 ;  Chanc.  Cows, 
ibid.  408.  Cuthbert  v.  Peacocke,  1  Salk.  155.  Thmas  v.  Benwt,  2  P.  WiU.  3+3. 
Crompton  v.  Sale,  ibid,  553.  Oraham  v.  Graham^  I  Ves.  262.  Nidules  v.  JwUon, 
2  Atk  300.  Sparkes  v.  Robins  and  Cope,  ibid.  491.  Clark  v.  SewM,  3  Atk.  96. 
Beather  v.  Bider,  1  AtL  426.  Haj/nes  v.  Mico,  1  Bro.  Cha.  Hep.  129.  Jeaoock  t. 
faifcner,  1  Bro.  Cha.  Rep,  295.  Devese  v.  Pontal  (reported  by  Mr.  f iiwA,  in  a  no4e 
upon  the  case  of  Brown  v.  Dawson,  in  his  edition  of  Prec.  i/n  Chanc.  p.  240),  at  the 
Rolls  Michaelmas  1785.   Richnan  v.  Morgan,  1  Bro.  Cha.  Rep.  63. 

(9)  2P.  WiZJ.  616,S.  0.  ChaplvnY.  Chaplvn,  3  P.  Will.  2i7.  Barret  y.  Beekfard, 
I  Ves.  521.    Grave  v.  Earl  of  Salisbury,  1  Bro.  Cha.  Rep.  425. 

(10)  1  P.  Will.  482,  S.  C,  where  money  was  covenanted  to  be  laid  out  in  the  pur- 
chase of  lands  and  to  be  settled  on  A.  in  fee,  and  A.  himself  having  afterwards  received 
part  of  this  money,  held  to  be  a  good  payment,  and  not  to  be  re^id  by  A.*<  executor 
to  his  heir ;  but  A.'s  heir  was  dMreed  to  be  entitled  to  the  remaizider  of  the  money 
not  received  by  A. 

(11)  Where,  upon  Sir  Chichester  marrying  the  daughter  of  Sir  Charles  Bicker- 
staff,  Sir  Charles  articled  to  pay  £16,000  as  part  of  his  daughter's  portion,  wiuch, 
together  with  £1500  more  to  be  advanced  by  Sir  John  Chichester,  was,  within  three 
yeaiB  after  the  marriage,  to  be  invested  in  ]a.nd,  and  settled  on  Sir  John  Chidtester 
for  life,  remainder  to  his  intended  wife  for  life,  remainder  to  their  first,  dte.,  son  in  tail 
male,  remainder  to  the  daughter  in  tail,  remainder  to  the  right  heirs  of  Sir  John, 
the  husband  within  a  year  after  the  miirriage,  and  his  lady,  both  fell  ill  of  the  small 

oz,  the  wife  died  first,  and  three  days  after  Sir  John  died,  without  issue,  having  made 
is  will,  and  appointed  his  sister  Frances  Chichester,  his  residuary  legatee.   Sir  Arthiir 
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Chichester,  the  brother  and  heir,  brought  his  bill,  claiming  the  money  thus  agreed 
to  be  laid  out  in  land,  the  remainder  in  fee  whereof,  in  case  of  failure  of  issue  of  the 
marriage,  was  to  go  to  the  heir  of  the  deceased  husband.  8ed  per  curiam  :  this  money 
which  would  have  been  land,  as  to  the  issue  of  the  marriage,  yet  now  the  husband 
and  wife  are  dead  without  issue,  is  turned  into  money  agam,  and  under  the  power 
of  the  husband,  to  dispose  of  it  as  he  pleased.  It  should  have  gone  to  bk  administrator, 
had  there  been  no  will,  a  fortiori  will  it,  in  the  present  case,  go  to  his  residuary  legatee. 
Vide  infra,  p.  90,  note  (a.) 

(12)  In  uus  case,  money  by  marriage  articles  was  to  be  laid  out  in  land,  and  settled 
on  the  husband  and  wife  and  thor  issue,  remainder  to  the  heirs  of  the  wife ;  the  wife 
died  in  the  life-time  of  the  husband ;  and  decreed  for  the  heir  of  the  wife  against  her 
administrator. 

(13)  With  respect  to  this  case,  it  is  remarkable,  that  the  wife  died  within  three 
years  after  the  marriage,  during  which  period  the  purchase  was  to  be  made ;  so  that 
the  time  was  not  come  within  which  the  money  was  to  be  laid  out,  and  till  then  it 
continued  money ;  or  possibly,  the  court  had  some  evidence  to  induce  them  to  believe 
^  John  Chichester  looked  on  the  money  as  personal  estate.  Vid.  ante,  88,  also  Note 
6,  3  P.  Will.  221. 

(14)  2  P.  Wm.  271,  S.  C.  In  this  case  money  was  articled  to  be  laid  out  in  land 
and  s^tled  on  the  husband  and  wife,  and  the  issue  of  the  marriage,  remainder  to  the 
hens  of  lha  husband.  There  was  issue,  but  such  issue  died  witk>ut  issue  before  the 
money  was  laid  out ;  and  decreed,  that  the  money  was  to  he  looked  up(m  as  land,  and 
dioala  go  to  the  heir,  and  which  decree  wu  afterwards  affirmed  in  the  House  of  Lords. 

(16)  In  this  case  a  man  upon  his  marriage  covenanted  to  purchase  lands  of  £200 
per  onn.  and  to  settle  them  on  himself  for  life,  remainder  to  his  wife  for  life,  for  her 
ynnture,  remainder  to  his  first  son  in  tail  male,  remainder  to  his  daughters  in  tail ;  and 
the  fether  purchased  lands  of  £200  per  ann.,  after  which  he  made  no  settlement,  but 
permitted  them  to  descend.  Whereupon  this  was  decreed  to  be  a  satisfaction  of  the 
covenant.  The  book  takes  notice,  that  the  lands  were  worth  £200  per  ann.,  which 
imports,  that  they  were  just  of  that  value ;  and  this  plainly  shews,  that  the  lands 
were  bought  with  an.  intention  to  satisfy  the  covenants,  and  the  ddest  son  could  not 
eompkun,  when  he  had  his  £200  per  arm.  from  his  fa^er,  th&t  it  was  another  estate 
than  what  was  covenanted  to  be  setUed  upon  him,  vie.  that  it  was  a  fee^imple  instead 
of  UL  intaiL 

Vide  8.  P.  Toohe  t.  HasHnge,  2  Vem.  97.  BoundeU  v.  Breary,  2  Vem,  482. 
Deacon  v.  Smith,  3  Atk.  322.  Attorney  General  v.  Whorwood,  1  Ves.  540.  Sowdon 
V.  Sowdon  (reported  by  Mr.  Cox  in  his  note  upon  Leehmere  v.  Earl  of  Carlisle,  3  P. 
WHL  228),  at  the  Rolls,  Feb,  3,  1785. 

Also  Pidtney  v.  Earl  of  Darlington,  1  Bro.  Cha.  Eep.  223,  in  which  all  the  cases 
i^n  this  subject  were  very  fully  considered. 

(16)  His  Lordship  declared  that  the  late  Lord  Lechmere's  covenant  in  his  marriage 
•itides  to  invest  the  sum  of  £30,000  in  the  purchase  of  freehold  messuages,  of 
an  estate  of  inheritance  in  fee  simple  in  po^ession,  to  be  settled  to  the  usee  theron 
mentioned,  ought  to  be  performed  ;  and  did  order  the  same  accordingly.  And  it 
appearing  that  the  said  Lord  Leehmere,  after  the  said  artades,  and  aftw  his  marri^, 
purchased  smne  messuages  and  lands  for  £490,  uid  other  lands  for  £7100,  making 
m  the  whole  the  sum  of  £7894,  his  Lordship  declared  that  die  same  ought  to  be  applied 
towards  performance  of  the  said  covenant :  and  that  the  sum  of  £2210,  6s.,  bang  the 
resulue  of  the  said  £30,000,  over  and  above  the  said  sum  of  £7894  invested  in  the  said 
purchases,  ought  to  be  raised  out  of  the  personal  estate  of  the  said  Lord  LecAmere, 
and  invested  in  the  purchase  of  freehold  messuages,  <&c.,  to  be  settled  to  such  of  the 
laes  contained  in  the  said  marriage  articles,  as  are  still  subsisting.  And  it  was  further 
ordered,  that  the  lands  before-mentioned  to  have  been  purchased  by  the  late  Lord 
Leehmere,  and  such  other  lands  as  shall  be  purchased  with  the  said  £2210,  6s.,  be  con- 
veyed to  the  uses  following,  viz.  As  to  such  and  so  much  of  the  lands,  as  shall 
amount  to  and  be  of  the  dear  yearly  value  of  £800,  to  the  use  of  the  said  Lady  Leehmere 
for  her  life,  for  her  jointure,  and  m  lieu  of  her  dower ;  and  siter  her  decease,  to  tke 
use  of  the  plaintaff  Edmund  Leehmere,  and  his  heirs.  And  that  the  residue  of  the 
laid  estates  be  conveyed  to  ^e  use  of  the  said  plaintiff,  Edmund  I^mere  and  his 
heirs.  And  it  was  further  ordered  that  the  master  do  compute  interest  at  £4  per 
eeni.  per  ann.  for  the  said  sum  of  £2210,  6s.  from  the  death  of  the  said  Lord  Ledmere ; 
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and  that  the  said  sum  o{  £800  ^  annum,  to  be  paid  thereout,  to,  or  retained  by  the 
Slid  Ladv  Lechmerey  in  satisfaction  (tf  the  arrears  of  her  jointure  of  £800  a-year,  that 
the  surplus  interest  over  and  above  the  said  £800  a-year,  be  paid  to  the  said  plaintiff 
Edmiaul  Lechmere ;  and  that  the  growing  interest  of  the  said  £2210,  6<.  beappfied 
in  like  manner,  until  the  same  is  invested  in  the  purchase  of  lands  as  before  dinct«d. 
And  the  Lad^  Lechmere  was  directed  to  account  for  the  personal  estate  of  Lord  Lechmen ; 
and  all  parties  to  be  paid  their  costs  out  of  the  personal  estate  of  Lord  Lediwen,  to 
be  taxed  by  the  master.  Iteg.  Lib.  An.  1734,  fd.  487. 

Case  22.— Jermyn  versus  Fellows. 

l&and  17  jlfoi/[1735]. 

Where  there  is  a  sum  of  money  provided  for  younger  children ;  one  of  the  younger 
becomes  eldest,  he  shall  have  no  part  of  this  money ;  but  where  the  money  was,  by  a 
private  act  of  parliamrat,  to  be  appointed  among  A.  B.  and  C.  (naming  them),  uid  A. 
afterwards  becomes  eldest,  he  is  capable  of  an  appointment  in  his  favour. 

By  a  private  act  of  parliament,  13  WUl.  3,  intitled.  An  act  for  enabling  StepheB 
Jermyn  to  make  provision  for  his  younger  Children,  and  for  the  advancement  of  his 
eldest  son,  it  was  enacted,  that  the  sum  of  £3750  remaining  in  the  chamber  of  Londm, 
and  the  interest  thereof,  should  be  vested  in  trustees  named  in  the  act,  upoa  trust  that 
they  should,  by  and  with  the  consent  of  the  said  Stephen  Jermyn,  the  father,  in  his  life- 
time, by  any  writing  under  his  hand,  testified  in  the  presence  of  two  or  more  witneBsei, 
dispose  of  the  said  sum  unto  and  unong  Stejiten  Jermyn  the  son,  Martha  and  CathmiK 
Jermyn  (daughters  of  Stej^n  Jermyn  the  father),  and  the  survivors  and  survivor  of 
them,  and  such  other  child  and  children  as  [94]  the  said  Stefan  Jermyn  the  father,  should 
hereafter  have,  in  such  manner,  proportion  and  proportions,  and  at  such  time  and  times 
as  the  said  Stephen  Jermyn  the  father,  b^  his  last  will  in  writing,  or  other  deed  under  bis 
hand  and  seal,  testified  by  two  or  more  witnesses,  should  limit  and  appoint ;  and  in  default 
of  such  appointment,  or  for  so  much  of  the  said  £3750  whereof  no  appointment  should 
be  made,  then  unto  and  amoDsst  such  and  so  many  of  the  said  Stephen  t/isnnynthesoD, 
Martha  and  Catherine,  and  the  survivors  and  survivor  of  them,  and  such  other  child 
and  children  as  the  said  Stephen  Jermyn,  the  father,  should  hereafter  have,  and  should 
not  be  provided  for  out  of  any  part  of  the  £3750,  share  and  share  alike ;  and  in  case 
any  of  them  died  before  twenty-one  or  marriage  then  his  or  thnr  ahure  to  go  to  the 
survivor  or  Burvivors. 

At  the  time  of  this  act  made,  Stephen  Jermyn  had  five  childrm ;  /oAn  his  ddest 
son,  Stephen  his  second  son,  Mary,  Martha,  and  Catherine  :  Mary  was  provided  for 
before  the  act  passed,  upon  her  marriage,  and  so  recited  in  the  act ;  John  died  soon  aSter 
the  act  passed,  under  age  and  without  issue,  in  his  father's  Ufe-time ;  whereupon 
St*phen  the  second  son  became  intitled  to  the  provision  made  for  the  ^dest  son  ;  Martha, 
upon  her  marriage,  had  £1050  appointed  to  be  paid  her  by  the  father,  in  full  of  her  share 
of  the  said  £3750,  and  Catherine  married  the  defendant  Fellows,  and  died  after  having 
attuned  her  age  of  twenty-one  (no  part  of  the  £3750  having  been  appointed  to  her); 
and  left  severaTchildren  ;  after  her  death,  upon  the  23d  of  June  1720.  Stephen  Jermyn, 
the  father,  hy  deed  duly  executed,  directed  the  trustees  to  pay  the  remaining  £2700  to 
his  son  Stephen  Jermyn,  his  executors  and  administrators,  and  died  soon  futer ;  then 
died  Stejhen  the  son,  leavmg  issue  the  plaintiff,  who  daimed  under  thu  appointmeot 
made  to  his  father :  the  defendant  insisted,  that  Slej^n  becoming  eldest  son  by  hk 
brother  John's  death,  became  intitled  to  the  provision  made  for  the  eldest  son ;  and 
ceasing  to  be  a  younger  child,  became  thereby  incapable  of  taking  by  force  [96]  of  the 
appointment ;  and  so  he  being  disabled,  and  Marthk  having  been  fuQy  provided  for  out 
01  the  £3750,  the  remaining  £2700  belonged  to  him  as  administrator  of  his  late  wife ; 
it  being  a  part  not  appointed  according  to  the  direction  of  the  act. — The  que^ion  was. 
Whether  this  appointmmt  to  Stephen  Jermyn  the  son,  being  eldest  son  at  the  timeof  the 
appointment  made,  was  a  good  appointment  within  the  meuiing  of  this  act  1 

Lord  Chancellor.  It  is  clear  from  the  words  of  this  act,  that  the  l^gpslatnre  intended 
to  provide  for  Stephen,  Martha,  and  Catherine,  and  for  any  other  youi^r  childrai 
which  Stephen  Jermiyn,  the  father,  should  have ;  and  without  doubt,  Stephen  was  it 
that  time  considered  as  a  younger  chikL  The  father,  pursuant  to  }m  power,  made  an 
appointment^to  Martha  and  her  husband  of  £1050,  which  was  accepted  by  them  in 
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full  of  Mctrtha*s  share ;  so  that  she  ia  quite  out  of  the  case.  And  the  only  question  is, 
Whether  the  appointment  to  Stephen  the  son  of  the  remaining  £2700  be  a  good  appoint- 
ment 1 — And  tne  intent  of  the  act  has  been  much  relied  on  ;  and  it  has  been  compared 
to  marriage  settlements ;  when  younger  children  are  so  called  in  opposition  to  him 
who  takes  the  estates ;  although  that,  in  the  strictly  grammatical  sense,  the  second 
bom  can  never  be  called  the  eldest.  The  case  of  Chadvnck  versus  Dole-man,  2  Vern. 
528,(1)  was  much  stronger.  For,  there  he  was  younger  son  at  the  time  of  the  appoint- 
ment made,  and  yet  it  was  brought  back  agam  seven  years  after.  That  case  arose 
upon  a  settlemrat ;  this  «mes  upon  an  act  of  parliament,  in  which  the  intent  shall 
prevail  against  the  very  words ;  but  then  that  intent  must  be  plain  and  clear :  now 
Stephen  is  indeed  call^  a  younger  child  in  the  preamble ;  (2)  but  when  the  power  of 
appointment  is  given,  it  is  not  to  appoint  amongst  the  younger  children  generally,  but 
to  Stephen,  Martha,  and  Catherine.  And  it  is  observable  that  the  power  might  have 
been  executed,  part  at  one  time  and  part  at  another,  by  one  or  more  deeds,  or  by  his  last 
will :  nor  was  there  any  thing  vested  until  an  appointment  made,  but  all  was  uncertain 
until  he  appointed.  And  the  legisla-[96]-ture  had  in  view  that  there  might  be  a  death 
in  the  father's  life-time,  by  reason  of  the  words  survivor  and  survivors.  Martha  being 
out  of  the  question,  nobody  is  to  be  considered  but  Catherine  and  Stephen  ;  Catherine 
died  long  l»fore  the  appointment,  and  consequently  none  in  being  at  that  time  but 
Stephen  :  and  I  think  it  would  be  very  hard  to  take  it  from  him  in  favour  of  an  ad- 
ministrator, who  has  no  other  right  than  she  had  ;  and  that  is  none  at  all,  she  dying 
before  the  execution  of  the  power,  which  was  ambulatory  until  the  father's  death. 
So  that  this  case  differs  graa,tly  from  that  of  Chadwick  versus  IklUman,{Z)  where 
the  question  was  between  the  eldest  son,  become  so  by  his  brother's  death,  and  the 
other  younger  children ;  all  which  had  as  good  a  r^ht  as  Sir  Thomas  Ddeman  himselL 
Beodes,  the  power  in  the  present  case  is  to  appoint  it  to  the  mrvivor  or  survivors ;  and 
if  Stephen  be  incapable  of  taking,  there  is  nobody  left  to  take ;  for,  Mary  was  fully  pro- 
videdf  for  before  the  act ;  Martha  had  accepted  of  £1050  in  full  for  her  share,  and 
Catherine  died  before  the  execution  of  the  power ;  so  that  unless  Stephen  can  take, 
the  appointment  must  be  merely  void  :  and  then  it  will  come  to  this,  that  Stephen 
is  the  only  person  left  who  can  take.  Indeed  he  was  a  younger  child  at  the  time  of 
the  act  made  ;  but  circumstances  are  since  altered,  there  being  nobody  left  but  he  : 
whereas  in  Chadwick  versus  Doleman,  there  were  younger  chudren  capable  of  taking 
at  the  time,  as  well  as  Sir  Thomas  Ddeman  himselt 

And  so  decreed  the  appointment  to  be  good.   {Reg.  Lib.  An.  ll3i,fol.  621.) 

(1)  In  that  case  A.  by  marriage  settlement  was  tenant  for  life,  remainder  to  trustees 
to  raise  £4000  for  younger  children's  portions,  as  A.  should  appoint ;  remainder  to 
his  first,  t£c.,  sons  in  tail  A-  appoints  the  £4000  among  his  younger  children,  and 
particularly  £2600  thereof  to  lus  second  son.  The  eldest  son  dies  six  years  afterwards, 
whereby  B.  became  eldest  son,  and  entitled  to  the  whole  estate  after  his  father's  death  ; 
and  thereupon  A.  makes  a  new  appointment  of  the  £2600  to  one  of  his  daughters. 
Decreed  the  last  appointment  to  take  place ;  the  first  being  made  to  B.  upon  a  tacit  or 
implied  condition,  that  he  should  not  Income  the  eldest  son. 

The  Lord  Keeper  admitted  the  rule,  that  of  voluntary  deeds,  and  voluntary  api)oint- 
ments,  the  fact  is  to  take  place,  as  well  at  law,  as  in  equity ;  and  likewise  admitted, 
that  the  defendant,  at  the  time  of  the  appointment,  was  a  person  capable  to  take,  and 
was  a  younger  diild  within  the  power  of  appointing ;  but  he  considered  this  as  a 
defeasible  appointment,  not  from  any  power  of  revoung,  or  upon  the  words  of  the 
ajrpointment,  but  from  the  capacity  of  the  person.  He  was  a  person  capable  to  take 
at  the  time  of  the  appointment  made,  but  that  was  sub  modo,  and  upon  a  tacit  or  implied 
condition,  that  he  should  not  afterwards  happen  to  become  the  eldest  son  and  heir. 

(2)  As  to  those  who  are  to  be  considered  as  younger  children,  vide  Beal  v.  Seal,  1  P. 
Will.  245.  Butler  v.  Duncamb,  ibid.  461.  Heneage  v.  Uurdocke,  2  Atk.  456.  Duke 
r.  Doidge  (cited),  2  Ves.  203. 

(3)  The  case  of  Chadwick  v.  Doleman  appeais  to  have  been  fully  considered  and 
approved  of  by  Lord  Talbot ;  for  he  does  not  object  to,  nor  attempt  to  weaken  it, 
but  (pearly  distinguished  it  from  Jermyn  v.  FeUows.  Vide  Teynham  v.  Vifehb,  2  Ves. 
198,  in  Mich  liord  Cowper's  judmnent  is  relied  upon,  and  governed  the  decision 
of  that  case.  Abo  Broadmead  v.  Wood,  1  Bra.  Cha.  Hep  77,  S.  P.  and  the  cases  there 
cited. 
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[97]  Db  Term.  S.  Trinitatis,  9  Geo.  II.,  in  Curia  GANCEULARiis. 
Case  17. — Bellamy  versus  Burrow* 
U/un«[l735]. 

A.  being  in  poaseesion  of  the  office  of  clerk  of  the  crown,  dc,  in  the  King's  Bench,  in 
which  B.  has  also  an  estate  for  life,  procures  B.  to  surrender,  and  soUdts  a  patent  fot 
himself  and  C.,  and  takes  a  note  from  C.  promising  to  dedare  a  trust  for  A.  He 
patent  afterwards  is  obtained ;  A.  dies  in  debt,  and  without  calling  for  a  dedantion 
of  this  trust ;  thu  note  was  held  to  be  a  sufficient  declaration  of  trust.  {Beg.  Lib.  An. 
1734,  fd.  583.) 

The  late  Mr.  Bellaim  (the  |dainti£E'a  father)  was,  by  letters  patmt  4  ff.  1,  intitled 
to  the  office  of  King's  Coroner  tmd  Attorney  in  the  King's  Bench,  to  hold  by  himself, 
or  his  sufficient  deputy,  during  his  life,  after  the  death  of  Simon  Harcourt  and  WiUiain 
Bordrigge  :  Mr.  Harcourt  died  in  the  year  1 724,  and  on  the  9th  of  May  in  the  same  year, 
Bordrigge  surrendered  to  the  crown  ;  whereupon  Mr.  Bellamy  entered  upon  ana  en- 

J'oyed  the  office.  About  this  time,  Mr.  Bellamy,  being  desirous  to  have  another 
ife  in  the  office,  obtained  new  letters  patent,  May  14,  1724,  granting  the  office  to  Mr. 
Burrow,  who  was  his  near  relation,  to  hold  hy  himself  or  deputy,  during  his  life,  after 
Mr.  Bellamy's  death ;  Mr.  Bellamy  acquainting  the  defendant  that  he  had  inserted 
his  name  in  a  warrant  from  the  King  for  a  grant  of  the  office,  wrote  a  note  in  the  follow- 
ing words,  vis.  May  8,  1724  (which  was  the  day  before  the  surrender  by  Bordrigge,  and 
some  days  before  the  date  of  the  letters  patent),  [88] "  Whereas  Mr.  BeUayntf  has  cuned 
**  my  name  to  be  inserted  in  a  warrant  from  the  King  for  a  grajit  of  his  Majesty's  Coroner 
'  and  Attorney  inB.K  in  order  iar  the  passing  ot  a  grant  thereof,  I  do  promise^  it  i 
"  his  request,  to  execute  in  due  form  any  d^laration  of  tnist  with  proper  and  usual  cove-  ' 
"  nants  that  shall  be  reasonable  ;  declaring  my  name  is  used  in  trust  for  the  said  Mr. 
"  Bellamy,  his  executors  and  assigns." 

This  note  was  then  signed  by  Mr.  Burrow  the  defendant,  and  delivered  by  him  to  Mr. 
Bellamy ;  no  other  declaration  of  trust  was  ever  executed  by  the  defendant :  but  in 
February  1 732,  Mr.  Strutt,  being  employed  in  Mr.  Bellamy's  affairs,  received  ordei* 
from  him  to  draw  his  will ;  and  having  received  instructions  from  him  for  that  purpose 
(but  none  particularly  concerning  the  crown-office),  and  apprehending  from  his  general 
instructions  that  Mr.  Bellamy  intended  to  devise  his  patent-office,  and  the  profits  thereof, 
in  the  same  manner  as  he  had  directed  all  his  other  estate  real  and  personal  to  be  devised,  , 
inserted  in  the  draught  which  he  prepared  the  following  clause,  vie.  And  as  to  the  offm 
commonly  called  the  crown-ofike,  whereof  I  am  pa^erUee,  determinaUe  upon  my  life,  and 

the  life  of  Burrow,  Esq. ;  J  give  the  said  patent,  and  all  benefit  arising  therefrom 

to  my  executors,  their  executors  and  administrators  in  trust,  to  apply  and  dispose  of  the 
profits  arising  therefrom  in  the  purchase  of  lands  to  be  settled  to  the  uses  last  above  men- 
tioned ;  and  it  is  my  will  that  my  executors  do  not  give  up  my  right  to  appoint  derh 
generally  to  act  in  the  said  office,  nor  to  the  benefit  of  filing  and  copying  affidavits  ;  bid  j 
to  have  recourse  to  all  lawful  means  in  the  confirming  my  right  in  the  said  office,  and  to  \ 
the  pfo^  arising  therefrom,  &c.  And  it  is  my  vnUthat  the  said  Biurrow  do  act  in  the 
said  offke  as  master  thereof,  for  the  benefit  of  my  son,  or  appoint  a  deputy,  as  he  shall 
think  propsr.  Mr.  Strutt  attending  Mr.  Bellamy  soon  after  with  the  draught  of  the  will, 
at  the  reading  of  this  clause  Mr.  Bellamy  was  greatly  surprised,  saying  he  had  given  no 
such  instructions ;  and  directed  the  clause  to  be  left  out  of  the  ingrossment  of  his  will 
it  [88]  being  no  part  of  his  intention. — Some  days  after  Mr.  Bellamy  being  desirous  to 
see  the  state  of  his  aSairs  as  drawn  up  by  Mr.  Strutt,  directed  him  to  make  an  alteration 
in  relation  to  the  crown-office  in  the  following  words,  viz.  that  Mr.  Burrow  might  insure 
the  crown-office  for  the  first  year,  or  untU  he  should  obtain  a  farther  grant,  and  act  tn 
the  same  office  himself,  or  appoint  a  deputy,  as  he  should  think  proper ;  and  a  day  or  two 
after  he  oidered  this  clause  to  be  left  out  of  his  will,  which  accordingly  was  done,  and 
his  will  duly  executed  by  him ;  whereby  he,  after  payment  of  his  oebts  and  legacies, 
devised  his  personal  estate  to  his  executors,  in  trust  to  invest  the  same,  together  with 
other  monies  arising  from  the  sale  of  some  lands,  in  the  purchase  of  land,  to  the  use  of 
the  plaintiff  (his  only  child)  and  the  heirs  male  of  his  body,  remainder  to  his  two  aattn 
for  me,  remainder  to  the  defendant  Burrow  in  tail  male,  and  made  the  defendant  one  of 
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kuezoootoi&r  The  testator  aoon  after  died,  leavmca  great  load  of  debts,  far  exceeding 
his  real  and  personal  estate.  The  question  was.  Whether  Mr.  Burrow  was,  upon  this 
wht^  case,  to  be  looked  upon  but  as  a  trustee,  or  whether  he  should  hold  the  o£Bee  in 
his  own  right  t 

The  case  was  first  beard  at  the  Bolls,  where  the  {daintiff 'a  bill  was  dismissed,  and  the 
offioe  decreed  to  Mr.  Burrow  in  his  own  light,  upon  the  following  reasons  : 

Matter  of  the  Bolls.  The  ability  of  any  person,  to  whom  a  patent  is  granted  for  the 
execution  of  an  office  relating  to  the  administration  of  justice,  is  the  foundation  upon 
vfaich  the  ratent  passes ;  as  appears  from  Winter's  case.  By.  150  b.,  which  was  a  grant  of 
this  very  office ;  and  from  the  Lord  H<^rt's  opinion  in  the  case  of  Glover  Tersus  Bishop 
of  Litchfield,  Hob.  1 43 ;  and  if  it  afterwards  appears,  that  the  person  to  whom  Buch  grant 
is  made  is  unskilful  and  unable  to  execute  it,  such  grant  is  void ;  as  it  was  held  by  all  the 
Judges  in  WinUer'a  case  :  the  reason  is,  that  an  office  relating  to  the  administration  of 
jailke  highly  [100]  concerns  the  public ;  and  is  not  considered  as  the  private  property  of 
thepereonenjoyingit,  independentlyof  his  skill  and  integrityin  the  dischai^  of  his  duty; 
sad  therefore  grants  of  this  kind  being  made  upon  this  foundation,  if  there  is  any  trust  to 
be  declared  by  the  person  to  whom  such  office  is  granted,  the  crown  ought  to  be  privy 
toit ;  and  the  ability  and  integrity  of  the  person  for  whose  benefit  it  is  ahouU  be  known 
tnd  approred.  Nor  do  I  think  that  a  private  dealing  between  two  persons  concerning 
I  pnbuc  office  (especially  the  crown-office,  the  due  execution  of  which  so  greatly  concerns 
the  public),  ought,  for  the  reasons  before  mentioned,  to  receive  any  countenance  in  a 
court  of  equity  :  and  there  cannot,  in  this  case,  foe  the  least  pretence  to  determine  it  as  a 
tnut  between  the  crown  and  the  nominee ;  since  the  crown  is  no  way  privy  to  any  trust 
<leelared  or  intended  between  the  parties.  Perhaps  indeed  it  might  be  too  hard  to  say, 
that  all  trusts  of  offices  of  this  kind,  which  are  held  by  patent,  are  void ;  and  therefore 
the  nature  of  this  office,  the  circumstance  under  which  the  trust  is  declared,  and  the 
•biHty  (rf  the  peratm  for  whose  benefit  it  is  deel»ed  to  «Eecute  it  himadf ,  or  app(»nt  a 
pn^  dnmty,  are  to  be  taken  into  consideralaon,  and  will,  in  some  measure,  govern  the 
opioion  (H  the  court.  But  still,  whatever  may  be  the  circumstances  of  any  case  relating 
to  so  office  that  concerns  the  administration  of  justice,  I  shall  always  be  very  careful  how 
I  aover  the  profits  from  the  duty  of  it ;  the  reason  of  which  is  founded  in  the  relation  of 
tiiir^ :  since  without  the  observance  of  this,  the  dignity  cannot  be  supported,  nor  the 
tttendance  recompenced,  which  are  necessary  for  the  due  execution  of  it ;  by  which 
auans  the  public  wiU  sufier  the  more,  in  order  to  increase  the  gain  of  a  private  person. 

Ilie  objections  to  Mr.  Buttoio's  enjoying  the  office  in  his  own  right  are,  first,  that  he 
has  given  a  meviorandum,  which  in  a  court  of  equity  will  amount  [1 01]  to  a  declaration  of 
^ost  Secondly,  that  subsequoit  to  ^is,  and  even  shortly  after  the  testator's  death,  he 
declared,  that  his  name  was  used  in  the  patent  only  in  trust  for  Mr.  BeUamv,  or  to  that 
affect— Thirdly,  that  the  testator  died  inaolvent ;  and  therefore  the  grant  to  Mr.  Burrow 
ought  to  be  declared  a  trust  for  the  bmefit  of  his  creditors. 

To  support  the  first  objection,  it  has  been  said,  that  although  the  declaration  waa  but 
oaperfect  and  executory,  and  imported  in  strictness  a  farther  act,  which  waa  never 
demanded  by  Mr.  Bellamy,  and  consequently  never  done  by  Mr.  Burrow ;  yet  that  part 
of  it  relating  to  the  eirocution  of  a  farther  deed,  makes  it  unnecessary  ;  since  the  words 
tn,  I  do  promise,  at  his  request,  in  due  form  to  execute  any  declaration  of  trust,  with 
^vper  and  usual  covenants,  declaring  my  name  is  used  in  trust  for  him ;  from  whence  it 
vu  cdlected,  that  the  words  is  used  in  trust  were  an  immediate  declaration,  and  in 
•Wetness  took  place  when  the  paper  waa  signed  :  but  1  do  not  think  that  any  stress  can 
he  laid  on  this  part  of  the  memorandum ;  since  the  words  is  used  in  trust  do  manifestly 
to  a  future,  end  cannot  be  therefore  construed  into  e  present  declaration ;  nor  will 
injr  court  atrain  or  torture  worda  to  make  them  import  what  ia  evidratly  contrary  to 
tub  |riun  meaning.  Besides,  the  limitation  in  Mr.  Bellam,y's  will  in  favour  of  Mr. 
fcmwo  does,  prima  facie,  prove  that  he  intended  to  provide  for  him  ;  tmd  from  Mr. 
Stnti's  evidence  it  is  plain  that  he  declined,  at  two  several  times,  ascertaining  the  trust, 
or  explaining  himself  concerning  the  crown-office.  From  all  which  it  seems  plain  to  me, 
ftet  the  memorandum  signed  by  Mr.  Burrow  was  only  taken  to  make  such  use  of  it  as, 
bota  the  future  behaviour  of  Mr.  Burrow,  Mr.  Bellamy  might  think  proper  with  regard 
to  tiiis  office ;  and  not  as  an  actual  declaration  of  trust :  and  Mr.  Bellamy's  conduct  at 
hit  does  pretty  clearly  eniltun  what  his  m^Tning  ^as  at  the  first.  As  to  the  second 
^jection,  Mr.  Burrow  might  poatdbly  declare  that  he  loolnd  upon  himself  as  a  trustee  for 
Mr.  Bdiamg,  knowing  that  he  had  e»cuted  that  memortmdum:  but  this  only  shews 
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what  Mr.  Burrow's  B&D.^QQ-tuDsntB  were,  not  Mr.  Bdlamjf%  by  which  the  present 
case  must  be  goremed. 

As  to  the  last  objection,  viz.  the  insolvency  of  Mr.  Bellamy,  it  cannot  afiect  a  matter 
of  this  consequence  relating  to  the  execution  of  an  office  of  bo  great  a  trust,  in  which  the 
confidence  of  the  crown,  and  the  good  of  the  pubUe,  must  be  considered  before  the  case  of 
creditors.  And  so  dismissed  tJie  bill ;  ezpreaong  in  ajwrticulai  manner  his  amffobation 
of  Mr.  Burrow,  with  regard  to  his  skill  and  probity  in  the  discharge  of  his  duty ;  and 
declared,  that  he  did  not  doubt  that  if  the  Lord  Chanedhr  should,  upon  an  appeal,  be  of 
cminion  that  Mr.  Burrow  was  but  a  trustee  for  Mr.  BeUam^*$  (^editors  ;  yet  he  would 
think  (as  his  Honour  should  bare  done,  had  he  been  of  that  opinion)  that  Mr.  Bumno 
was  intitled  to  a  rery  liberal  allowance.  This  case  was  now  re-heard  by  the  Lord  Chan- 
cellor  upon  the  sole  point  of  the  trust. 

Mr.  Attorney  General,  Mr.  Solicitor  General,  Mr.  Chute,  and  Mr.  Daval  argued  for 
the  defendant,  that  there  was  a  plain  intention  of  kindness  appearing  by  the  mil,  from. 
Mr.  Bellamy  to  the  defendant ;  and  that  such  intentions  have  always,  in  construction  of 
trusts  of  this  kindi^  had  a  great  weight  with  the  court.  That  Mr.  Bellamy's  intent  at  the 
time  of  the  grant  obtained  seems  uncertain,  and  to  be  ascertained  afterwards  by  his 
future  choice.  That  the  wording  of  the  note  given  by  the  defendant,  diewed  cleariy 
that  it  was  not  intended  as  a  present  declaration  of  trust ;  but  only  to  secure  a  future 
declaration  upon  Mr.  Bellamy's  request,  in  case  the  defendant,  who  was  then  very 
young,  should  not  behave  to  his  satisfaction.  Here  was  no  demand  ever  made,  nor  the 
least  pretence  of  misbehaviour  in  the  defendant.  And  had  Mr.  Bellamy  intended  the 
profits  of  this  office  as  an  additional  estate,  he  would  surely  have  said  somewhat  of  it  in 
his  will,  wherein  he  is  very  particular  in  the  disposition  of  all  his  estate,  both  real  and 
personal :  nor  can  he  be  said  to  have  [103]  forgot  Mr.  Burrow,  having  limited  several 
estates  to  him  in  remainder,  and  made  him  executor  of  his  will.  That  when  the  person 
who  drew  his  will  had  officiously  inserted  a  clause,  whereby  this  was  declared  to  be  a 
trust,  he  blamed  him,  and  ordered  that  before  the  will  was  engrossed  this  clause  should 
be  left  out,  and  nothing  of  it  to  be  mentioned ;  which  was  a  strong  presumpti^m  that  he 
intended  it  solely  for  the  defendant's  benefit :  it  being  very  Strang  to  sumKiee,  that  had 
he  intended  him  to  be  but  a  bare  trustee,  he  shoidd  make  tio  provisitm  f ornim,  but  m&ke 
him  execute  the  office  without  any  consideration  at  all.  That  though  the  intent  seemed 
so  strongly  with  the  defendant,  it  was  also  worthy  the  consideration  of  the  court, 
whether  such  an  office,  so  highly  concerning  the  administration  of  justice,  could  be 
granted  in  trust,  the  public  being  very  much  concerned  in  the  execution  of  it  1  and  as  it 
must,  by  law,  be  granted  to  a  person  who  is  fit  and  expert,  otherwise  the  grant  is  void, 
whether  it  was  not  proper  and  reasonable  that  the  officer  should  have  the  profits  to  his 
own  use  1  That  the  office  of  nmrshal  was  held  in  Sir  George  Beyndtd't  case,  9  Co.  96,  not 
to  be  grantable  for  years,  for  many  reasons  which  will  weigh  as  strong  against  deaUngi 
of  this  nature ;  particularly  that  which  says,  that  in  offices  concerning  we  admiDigtiar 
tion  of  justice,  the  trust  which  the  law  reposes  in  the  officer  is  individu^  and  personal ; 
and  that  the  law  will  not  repose  confidence  in  matters  relating  to  the  administration  of 
justice  in  persons  unknown.  And  that  this  being  the  case  of  creditors  who  were  likely 
to  renuun  unsatisfied,  could  not  vary  the  nature  of  this  office,  which  was  no  more  liable 
to  become  legal  assets  than  an  office  in  fee,  or  a  stewardship  of  a  manor  granted  for  Ufe, 
could  be  deemed  so  upon  judgment  obtained  against  the  ancestor,  either  in  the  hands  of 
the  heir  in  the  first  case,  or  agiunst  the  grantee  himself  in  the  second  case.  Dyer,  1  b, 
is  an  express  authority  that  offices  of  trust  are  not  assets ;  for,  here  the  question  was. 
Whether  the  profits  of  the  Philaeer's  office  could  be  taken  in  execution  1  and  hekl  they 
could  not :  for,  execution  can  onl^  be  of  such  things  as  ^04]  ^  grantable  or  assignable ; 
which  an  office  of  Fhilazer  ia  not,  it  being  a  personal  teust  that  cannot  be  assigned.  This 
resolution  likewise  shews  how  careful  the  law  is  in  not  severing  the  profits  (tf  an  office 
from  the  duty  of  it.  And  in  the  great  case  of  the  Earl  of  Oxford,  Sir  WiUiam  Jo.  127, 
it  is  held  by  J.  Vodderidge,  that  no  use  can  be  of  an  office  at  common  law.  There  never 
was  an  instance  of  a  trust  of  such  an  office  being  carried  into  execution  in  this  court. 
That  of  a  master  of  this  court  was  never  yet  attempted  to  be  granted  upon  a  trust ;  nor 
if  it  had,  is  it  likely  that  such  a  trust  would  be  countenanced  here ;  and  yet  the  office 
now  in  question  is  of  as  great  confidence  in  the  court  of  King's  Bench,  as  that  of  a  master 
is  in  this  court.  Nor  can  the  court  of  King's  Ben6k,  in  case  this  should  be  construed 
to  be  a  trust,  get  at  the  cestui  que  trust  to  make  him  answerable  in  case  of  any  mis- 
demeanor ;  the  person  executing  the  office  being  the  only  one  that  they  can  take  notice 
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of.  In  George  Beynold's  case,  9  97  6,  it  is  said,  that  this  veiy  office  oi  clerk  of  ^e 
crown,  and  other  offices  of  other  courts  relating  to  the  administration  of  justice,  are  to 
be  granted  in  the  same  manner  as  they  always  have  been  granted  :  for,  that  otherwise 
good  clerks  will  be  deterred  from  applying  themselves  to  knowledge,  if  such  offices 
should  become  saleable,  or  transferrable  from  one  to  the  other  for  lucre  :  and  upon  that 
also  would  arise  corruption  in  the  office,  and  extortion  from  the  subject.  If  therefore  this 
office  is  neither  legal  assets,  nor  liable  to  be  taken  in  execution,  because  not  assignable, 
according  to  Dyer,  1  b,  nor  saleable,  nor  grantable  for  money,  by  slat.  5,  6  E.  6,  cap.  16, 
then  the  profits  of  it  cannot  be  accounted  for  upon  a  trust ;  the  latter  being  as  muck 
within  the  statute  as  the  former :  for,  there  is  out  little  difference  whether  I  convey 
my  office  for  a  preBent  sum  of  money,  or  upon  condition  that  the  grantee  shall  pay 
pn^tB  of  it  to  me ;  and  all  corrupt  bugains  relating  to  the  sale  ofoffices  being  void  by 
the  stofofo,  if  such  a  proceeding  as  this  was  to  meet  with  any  countmance,  that  good  and 
wholesome  law  might  be  entirely  eluded  :  so  that  taking  the  memoraTidum  to  be  even  a 
[105]  present  declaration  of  trust,  it  is  void  by  the  statute  of  5  &  6  £.  6,  and  consequently 
the  office  must  be  decreed  to  the  defendant,  to  hold  and  enjoy  it  in  his  own  right,  dia- 


Mr.  Vsmey,  Mr.  Fetzakerley,  and  Mr.  Strange,  argued  on  the  other  hand,  that 
Mr.  Burrow  was  a  mere  trustee ;  and  that  the  memonmdum  he  had  signed  was  a  dear 
and  t^ain  declaration  of  trust.  And  that  a  trust  might  veil  be  annexed  to  a  thing 
whuuL  is  neither  grantable  nor  extendible.  But  if  tms  should  be  construed  to  come 
witiiin  the  statute  5  &  6  6,  cap.  16,  then  not  only  the  decJaration  of  trust  would 
be  void,  but  likewise  the  srant  itself  to  the  defmdant.  But  this  office  might  well 
be  granted  in  trust,  notwithstanding  the  statute ;  for,  that  only  avoids  corrupt  agree- 
ments between  the  grantor  and  grantee  of  an  office ;  and  cannot  be  construed  to 
extend  to  such  as  come  in  nomination  only  to  execute  the  office  without  having  any 
thing  to  do  with  the  profits  of  it,  but  only  to  such  as  are  themselves  the  beneficial 
officers.  Here  is  no  corrupt  agreement  between  the  grantor  and  grantee ;  but  a 
grant  of  this  office  obtained  at  the  sole  charge  of  Mr.  Bellamy,  and  no  consideration 
at  all  moving  from  the  defendant — That  though  an  office  was  not,  strictly  speaking, 
Icwal  assets ;  yet  if  an  officer  conveys  the  profits  of  an  office  to  trustees  for  payment 
of  his  debts,  this  court  will  carry  such  a  trust  into  execution ;  as  appears  from  the 
case  of  Thynn  versus  Jacob,  June  16,  1656,  where  the  Lord  Goring  having  a  grant 
of  the  offices  <d  olerk  of  the  counsel,  aiui  clerk  of  the  signet  of  the  court  of  the  president 
and  council  of  the  marches  of  WeUes,  conveyed  the  profits  to  two  trustees  for  the  pay- 
ment of  his  debts ;  Mr.  Thynn,  a  subsequent  creditor,  brought  his  bill  egain&t  the 
trustees  for  an  execution  of  the  trust,  and  to  have  his  debt  paid,  and  so  decreed  by 
the  then  commissioners  of  the  great  seal ;  and  upon  a  re-hearing  in  1661,  before  the 
Lord  Clarendon,  the  decree  was  affirmed,  the  validity  of  the  trust  bemg  never  questioned. 
The  like  determination  was  in  the  case  of  Powell  versus  Drake,  May  10,  1731,  in  this 
court ;  where  Mr.  [106]  Drake  having  a  grant  of  the  office  of  chirographer  in  the  court 
of  Common  Bench,  in  the  names  of  Bennett  and  Champion,  who  had  declared  the  trust 
to  be  for  the  benefit  of  Mr.  Drake,  he  devised  it  for  payment  of  his  debts  and  legacies, 
and  decreed  upon  the  master's  report,  that  the  office  should  be  sold  for  satisfaction  of 
his  <»editor8 ;  and  bo  it  was  afterwards  for  £3500.  The  arguments,  that  the  profits 
of  the  office  are  not  to  be  severed  from  the  execution  of  it,  are  not  warranted  hy  any 
of  the  cases  dted.  Sir  George  Beynold's  case  was  adjudged  upon  the  great  inconveniency 
that  might  ensue  upon  a  grant  for  years ;  as  if  the  grantee  should  die  intestate,  there 


not  be  for  a  long  time.  And  indeed  if  that  doctrine  was  to  prevail,  it  would  overthrow 
all  the  benefit  which  the  law  gives  to  the  grantee  of  an  office,  whose  grant  is  to  hold 
it  by  himself  or  sufficient  deputy ;  which  words  are  so  beneficial  and  strong,  that  in 
Young  and  Foider^s  case,  Cro.  Car.  555,  a  grant  of  the  office  of  renter  to  an  infant 
of  eleven  years  of  age,  to  be  executed  by  him  or  his  deputy,  was  h^  good ;  for  that 
he  might  a{}point  a  sufficient  deputy ;  which  if  he  did  not,  or  if  the  deputy  misbehaved, 
it  is  a  forfeiture  of  the  office  :  and  there  a  difference  is  taken  between  such  a  grant, 
and  where  the  giant  is  to  the  infant  alone.  Nor  can  any  thing  be  inferred  frcnn  the 
cues  cited  in  Z^n*,  7, 150,  but  that  the  public  is  concerned,  that  Uie  offices  ^t  relate 
to  the  administration  of  justice  be  wecuted  by  proper  persons ;  which  does  not  at  all 
[ottclude  the  grantee  from  making  a  deputy  :  for,  the  office  being  executed  by  a  sufficient 
person,  the  public  weal  is  satisfied.   In  the  case  CuUiford  and  Cardonelly  Salk.  466, 


would  be  none  to  execute 


granted ;  which  perhaps  might 
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a  diSerence  was  taken  between  a  bond  for  the  pa)inent  of  a  sum  in  eroBS  for  an  office, 
and  a  bond  for  accounting  for  part  of  the  prcmts  aa  his  deputy ;  which  canes  pretty 
near  our  case.  And  that  the  law  will  in  some  cases  cUlow  the  profits  of  an  office  to  w 
severed  from  the  execution  of  it,  appears  from  the  common  case  of  sequeetration  of 
the  profits  of  a  benefice  for  pajonent  [107]  of  debta,  where  the  benefice  (vis.  the  cure 
of  souls)  is  as  much  an  office  as  that  now  in  question. 

Lord  Chancellor.  The  first  question  is.  Whether  Mr.  Burrow  is  to  be  looked  upon 
hut  as  a  trustee  for  Mr.  Bellamy's  creditors,  or  whether  he  is  to  hold  this  office 
in  his  own  right,  discharged  from  any  trust?  It  must  be  considered,  that 
the  time  of  this  grant,  Mr.  Bdiamy  was  himself  in  the  office  for  his  own  life,  and 
also  for  the  life  of  another  who  surrendered,  in  whose  stead  a  ffrant  was  olri»iiud 
to  Mr.  Bnrrm  for  his  life ;  upon  which  he  gives  such  a  papw  as  I  think  amount!  to 
a  declatatbn  of  trust :  it  has  been  said,  that  this  related  to  a  future  act,  and  was  not 
intended  as  a  present  declaration  ;  but  I  cannot  think  so  :  it  semis  to  be  quite  proper 
for  a  declaration  in  present.  There  is  an  express  promise,  which  would  not  perhap 
have  been  so  strong,  if  at  that  time  the  grant  had  been  actually  passed  and  perfected ; 
but  it  was  not  so  at  this  time :  and  therefore  the  transaction  was  sufficient  as  things 
stood.  Nor  can  I  think  it  right  to  admit  of  Mr.  Strutt's  evidence  to  oust  a  construction 
which  appears  from  the  nature  of  the  transaction  itself.  The  intent  must  be  collected 
from  the  words  of  the  note,  and  from  the  circumstances  appearing  at  the  time  of  the 
note  given.  The  not  mentioning  any  thing  of  it  in  his  will  might  be  to  leave  the  defoid- 
ant  at  liberty  to  execute  this  office  either  by  himself  or  deputy ;  or  for  many  other 
reasons,  as  as  those  that  are  insisted  on.  And  by  the  instructions  given  to  Strait^ 
he  had  ordered  his  encutors  to  insure  this  office  for  £2000,  so  that  if  these  ins^ctaons 
were  admitted  to  weigh  any  thing,  they  would  rather  weigh  against  the  defendant 
than  in  his  favour. 

The  next  question  is,  whether  by  law  there  can  be  a  trust  of  this  office,  if  this  case 
be  within  the  statute  of  6  &  6  Ed.  6  1  I  should  do  Mr.  Burrow  but  Uttle  service  in 
decreeing  for  him,  if  it  be  within  the  statute.  In  that  case  the  whole  is  void,  and  the 
office  vacant ;  the  statute  disabling  the  party  buying,  as  well  as  sdling :  so  th^  it 
would  lead  us  [108]  farther  perhaps  than  the  defendant  desires.  The  design  of  the 
statfUe  was  to  restrain  corrupt  agreements  between  the  grantor  and  grantee ;  but 
here  is  no  such  thing ;  this  being  a  gratuitous  grant  from  the  crown  of  this  ofiSce, 
without  any  consideration  at  dl,  either  from  Mr.  B^iamy  or  Mr.  Burrow^  here  is 
a  bare  nomination  of  Mr.  Burrow  to  act,  but  nothing  at  all  to  bring  it  within  the 
statute,  for  want  of  a  corru^  agreement  between  the  trustee  and  the  cestui  que  fnut. 
Indeed  the  reason  of  the  thmg  speaks  itself ;  for,  where  the  officer  is  to  have  no  part 
of  the  profits  to  his  own  use,  but  barely  his  name  made  use  of,  what  inducement  can 
he  have  to  give  a  sum  of  money  for  an  office,  the  profits  of  which  he  is  to  be  no  way 
benefited  by  1  The  cases  that  have  been  cited  for  the  defendant  do  not  come  up  to 
the  present  case  ;  for,  here  can  be  no  want  of  an  office  nor  of  a  proper  officer  ;  he  being 
officer  still,  though  not  to  his  own  use :  so  that  this  differs  widely  from  the  reasons 
in  Sir  George  Reynold's  case  and  the  other  cases.  As  I  am  therefore  persuaded  that 
here  was  a  trust  intended,  I  think  it  ought  to  be  carried  into  execution.  It  has  been 
objected  by  the  defendant's  counsel,  that  it  was  merely  executory ;  but  I  do  not  think 
it  more  so  than  any  other  trust :  every  trust  is,  in  some  sort,  necatoir ;  for,  they 
all  relate  to  some  future  act  to  be  done ;  and  this  does  no  more  :  and  whatever  may 
hereafter  happen  in  case  a  deputy  be  made,  and  that  he  misbehaTe,  tihe  loss  must  be 
borne  by  the  trust  estate ;  and  consequendy  no  damage  to  Mr.  furrow,  who  is  but 
a  nominal  officer  only. 

And  so  reversed  the  decree ;  but  ordered,  that  after  the  account  settled,  the  master 
should  mi^e  a  very  liberal  allowance  to  Mr.  Burrow  for  the  time  he  had  actually  executed 
the  office,  and  also  for  the  time  to  come. 
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[lOSI  Case  18.— GiFFORD  versus  BfAMLET. 
21  Jttn*[1735]. 

[Approved.  Brook  v.  Harwood,  1868,  37  L.  J.  Ch.  212.    See  Holland  v.  Holland,  1869, 

L.  R.  4  Ch.  452  (n.).] 

A.  and  B.  sn  tnutees  under  a  deed,  by  which  neither  of  (hem  is  to  answer  for  the  other. 
A.  TecdTes  a  Bum  <^  money  under  the  trust,  and  gives  a  writing  under  hand  and  seal 
aoknowledging  it,  and  that  B.  had  received  no  part  of  it ;  A.  never  |daced  out  the 
money,  ami  £ea ;  this  writing  is  a  specifdty  and  gpoi  against  the  executor,  but 
not  against  the  heir  of  A.  he  not  being  mentioned  in  it. 

By  articles  previous  to  the  marriage  of  Anthony  Gifford,  dated  the  20th  of  September 
1717,  the  sum  of  £400  was  vested  in  two  trustees,  Buckingham  and  Jones,  to  be  put 
out  at  interest ;  the  interest  to  be  paid  to  the  husband  and  wife  durins  their  lives,  and 
the  life  of  the  survivor  of  them ;  and  after  their  deaths,  then  to  such  children  of  the 
marriage  as  should  be  appointed  by  the  survivor,  and  in  such  share  and  proportion 
as  should  be  appointed ;  and  it  was  further  agreed,  that  neither  of  the  trustees  shotdd 
be  answerable  for  the  act  of  the  other.   The  £400  was  paid  to  Buckingham  only,  who 

fave  a  receipt  for  it,  and  by  writing  under  his  hand  and  seal,  dated  October  1,  1717, 
edared,  That  Jones,  the  other  trustee,  had  received  no  part  of  the  £400,  but  that 
he  had  received  the  whole.  Buckingham  dies  intestate,  having  never  placed  out  the 
£400  according  to  the  trust,  but  having  kept  it  in  his  hands  till  his  death.  The  question 
was,  Whether  this  was  to  be  looked  upon  as  a  simple  contract  debt  only,  or  whether 
as  a  specialty  debt,  being  under  hand  uid  seal  1 

The  Master  of  the  Molls  had  decreed  it  a  specialty  debt,  to  affect  the  executor 
only,  but  not  the  heir,  he  not  being  bound,  nor  the  declaration  under  hand  and  seal 
extending  to  him ;  azid  that  the  plaintiffs  should  stand  in  the  room  of  such  other 
oreditors  as  had  been  satisfied  out  of  the  personal  estate,  in  case  of  deficiency. 

It  was  now  insisted  on,  that  an  acknowledgement,  though  without  the  words 
teneri  dt  firmiter  oMujori,  if  under  hand  and  seaC  will  create  a  specialty  debt,  because 
under  hand  and  seal.  And  to  prove  it  were  cited  Dy.  20  a.  Bo.  Ah.  597,  Bro.  Dette, 
187,  Cro.  Eliz.  644.  {2  Blackst.  Com.  465,  Benson  v.  Benson,  1  P.  Will.  131 ;  Degg. 
T.  Degg,  2  P.  WUl.  414.) 

[110]  i^d  Chancellor.  This  without  doubt  is  to  be  considered  as  a  specialty 
debt ;  there  being  no  other  definition  of  such  a  debt  but  that  it  is  under  :  the 
cases  which  have  been  cited  prove  it.  There  was  one  tried  at  York,  before  the  Lord 
Maedesfidd,  where  a  man  had  given  a  note  to  a  woman  upon  a  consideration  not  proper 

to  be  mentioned,  in  the  following  manner,  vit.  Borrowed  and  received  from  £100, 

vhich  I  promise  necer  to  pay,  and  he  directed  the  jury  to  find  for  the  plaintiff.   (2  Will. 

m.) 

Here  is  a  contract  that  the  trustees  shall  lay  out  this  £400,  and  that  one  shall  not 
be  answerable  for  the  other  :  and  as  Buckingham  has  by  a  paper  under  hand  and  seal 
acknowledged  that  he  received  that  estate,  he  is  become  answerable  for  the  whole : 
aiui  not  having  laid  it  out  as  he  was  bound  to  do,  he  has  broke  his  covenant.  I  have 
no  doubt  but  that  this  is  a  specialty  debt :  for,  though  breaches  of  trust  are  indeed 
in  some  cases  considered  but  as  simple  contract  debts  ;  yet  {Vernon  v.  Vawdry,  2  Atk. 
119.  Strut  V.  Mdlish,  ibid.  612)  here  it  must  be  otherwise,  by  reason  of  the  express 
acknowledgment  under  hand  and  seal,  that  he  alone  has  received  the  whole  money, 
and  had  received  it  as  trustee  for  the  particular  purposes  mentioned. 

And  80  affirmed  the  decree.   {Beg.  Lib.  1734.  fol.  383.) 

Case  19.— Hatton  versus  Nichol. 
2Jt(Zy[1736} 

The  testator  devises,  as  to  all  his  worldly  estate,  that  his  debts  be  paid  toithin  a  year 
after  his  decease ;  and  then  devises  his  real  estate  to  trustees  tor  a  term  in  trust 
for  his  wife  for  life,  remainder  to  his  sons  successively  in  tail  male ;  and  gives  several 
legacies.  The  real  estate  is  chargeable  with  the  debts  in  case  the  personal  do  not 
suffice. 

Mr.  ilTicAoI  made  his  will  in  the  loUowing  words  :  "  And  as  to  the  worldly  estate, 
'  with  which  it  hath  pleased  God  in  his  abundant  goodness  to  bless  me,  I  give,  devise, 
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"  and  dispose  thereof  as  followeth  :  Imprimit,  I  will  that  the  charges  of  my  funeral, 
"  and  all  debts  which  shall  be  owing  by  me  at  the  time  of  my  death,  be  justly  laid 
"  and  satisfied ;  especially  that  due  to  my  [111]  poor  carriers,  wtdeh  I  will  shall  be 
"  discharged  out  of  tiie  first  money  of  mine  that  shall  be  received,  (A  which  I  desire 
"  particular  care  may  be  taken ;  and  I  will  that  all  my  debts  be  discharged  within 
"  one  year  after  my  decease,  or  so  soon  after  as  can  possibly  be  performed."  (In  the 
Begister  Book  the  testator  is  not  stated  to  express  himself  so  ;  but  he  merely  directs 
all  his  debts  to  be  discharged  within  one  year  after  his  decease.)  And 
then  devises  his  real  estate  to  trustees,  in  trust  for  his  wife  for  the  term  of  99 
years,  if  she  so  long  live,  and  after  her  death  in  trust  for  his  brother  for  99  years,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  and  gives  away  several  specific  and 
pecuniary  lej^adfis.  The  question  was,  whether  his  reiki  estate  was,  by  these  words, 
chargeable  with  the  payment  of  his  debts  in  the  case  of  a  deficiency  of  the  personal 
estate  1 

Mr.  Solicitor  Ge7^eral  argued  it  to  be  a  plain  charge  upon  the  real  as  well  as  the 
personal  estate ;  which  appeared  from  the  provision,  that  they  should  be  paid  within 
one  year )  and  cited  the  case  of  the  Earl  of  Warrington  versus  Leigh,  where  the  real 
estate  was  held  to  be  chargeable,  though  the  words  were  not  so  strong  as  in  the  present 
case. 

Lord  Chancellor.  The  debts  are  well  charged  upon  the  real  estate,  in  case  of  a 
deficiency  of  the  personal  estate  ;  let  an  account  be  taken  of  the  testator's  debts,  and 
also  of  his  personal  estate,  not  specifically  devised,  which  is  first  to  be  applied  as  far 
as  it  will  go.   (Jfeff.ItA.A.  1734, /oi.  574.) 

Case  20.— Proof  verstts  HlNHS.(l) 
3  July  [1136]. 

The  phuntifE,  a  poor  man,  suing  for  a  considerable  estate,  gives  a  bond  for  a  great  sum 
of  money  to  the  defendant,  a  person  who  assisted  him  with  small  sums,  and  took 
some  pains  in  the  affair ;  the  defendant's  wife  had  also  intermeddled,  with  her 
husband's  knowledge  and  approbation ;  and  the  bond  was  obtained  by  pressing 
the  plaintiJ!  for  payment  of  what  was  expended,  and  taking  advantage  of  his  insolv- 
ency. The  bond  decreed  to  stand  only  as  a  security  for  what  was  advanced  and 
interest ;  and  the  defendant  left  at  liberty  to  bring  his  quaiUum  meruU  for  pains,  <£c 

The  plaintiS  being  intitled,  in  right  of  his  wife,  to  some  part  the  late  Sir  Thomas 
Cdebffs  estate,  and  being  a  very  mean  illiterate  person,  and  in  very  ^r  circumstanoee, 
applied  to  the  defendant  (a  brazier  by  trade),  and  his  wife  to  assist  him  in  mftlring 
out  his  ped^iree,  and  gettmg  such  proofs  as  were  necessary  to  the  making  [112]  out 
his  title  to  wis  estate  ;  the  defendant  telling  him,  That  such  things  could  not  be  done 
without  money ;  and  he  answering,  That  he  had  none,  nor  did  not  know  where  to 
raise  any  without  the  defendant's  assistance,  desired  him  to  advance  it,  and  he  would 
repay  him  :  The  defendant  accordingly  laid  out  several  sums ;  and  the  defendant's 
wife  employed  several  persons  to  search  registers,  dc,  for  the  plaintiff ;  pending  the 
suit  the  defendant's  wife  often  declared,  That  she  thought  herself  and  her  husband 
intitled  to  a  good  gratuity  for  their  trouble  and  assistance  of  the  plaintiff  ;  but  was 
resolved  not  to  trust  to  the  plaintiff's  generosity,  but  to  bind  him  as  fast  as  pen  and 
ink  could  bind  him.  The  plaintiff  coming  some  time  after  to  the  defendant's  wife, 
desired  her  to  continue  her  and  her  husband's  care  for  his  affairs ;  she  thereupon 
pressed  him  very  much  for  the  payment  of  what  money  had  been  kud  out  by  them  ; 
whereupon  he  offered  to  give  a  bond  for  £lO00,  payable  to  the  defendant  in  a  year, 
for  what  services  they  had  already  done,  and  for  such  care  as  they  would  hereafter 
take  of  his  affairs ;  to  which  the  defendant's  wife  replied,  he  might  take  what  time 
he  pleased  for  payment  of  the  bond,  but  pressed  him  very  hard  for  repayment  of  what 
had  been  laid  out  by  her  husband  and  her  :  the  plaintiff  gave  her  his  bond  for  £1000, 
for  the  use  of  the  defendant  her  husband  after  the  recovery  of  some  part  of  the  estate 
by  the  plaintiff  ;  this  bond  was  put  in  suit,  and  now  the  plaintiff  brought  his  bill  to 
have  it  set  aside  as  unduly  and  unconscionably  obtained,  by  taking  advantage  of  the 
distress  he  was  then  under. 

It  was  in  proof  in  the  cause,  that  at  the  time  he  gave  this  bond  he  was  in  the  meanest 
circumstances,  being  reduced  so  k)w  as  to  five  upon  what  broken  scraps  of  meat  he 
could  get  from  taverns  and  such  places. 
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Mr.  Vernetf,  Mr.  Faaakerley,  and  Mr.  Mills  argued  for  the  ptaintifE,  that  he  appearing 
to  be  illiterate,  and  in  such  mean  indigent  circumBtauces,  must  naturally  be  supposed 
in  the  defendant's  power ;  and  that  the  necesaity  of  his  circumstances  was  the  cause 
D.13]  of  giving  the  defendant  a  bond  for  such  an  exorbitant  sum.  It  can  never  be 
imagined  that  being  sui  juris  he  would  have  entered  into  a  bond  by  which  the  defendant 
had  it  in  his  power  to  throw  him  into  gaol,  and  keep  him  there  all  his  life,  whether 
be  had  the  good  fortune  to  recover  what  he  was  then  suing  for  or  not.  And  it  can 
as  little  be  thought  that  this  bond  was  designed  as  a  mere  gratuit)^  to  the  defenduit, 
Ae  plaintiff  bei^  at  that  time  not  worth  £6  in  the  world,  and  it  being  very  uncertun 
whether  he  should  ever  be  in  better  circumstances  than  he  then  was.  Bonds  talcm 
from  young  heirs,  marriage-brocage  bonds,  though  given  quite  voluntarily,  and  often 
too  chearfully,  are  set  aside  in  this  court  upon  the  reason  that  the  party  is  not  a  free 
agent,  and  that  the  free  operation  of  the  mind,  which  is  necessary  to  give  validity  to 
every  act,  is  wanting.  This  appears  from  the  case  of  Cunoen  versus  Millner,  June 
19,  1731,  and  from  2  Vem.  14,  27,  121,  and  the  case  of  Twisleion  and  Griffith  heard 
before  the  Lord  Cowper,  1716.  These  cases  indeed  were  upon  contracts;  where  it 
may  be  said  nothing  was  intended  by  way  of  gratuity :  But  there  are  cases  where 
bonds  merely  voluntary,  and  not  founded  upon  contracts,  have  been  set  aside,  as  being 
unconscionable.  1  Fern.  413;  1  Salk.  158;  2  Vem.  652,  764.  In  most  of  these 
cttes  there  was  a  hacard  run  by  the  defendant,  the  whole  money  must  have  been  lost 
upon  a  contingenoy ;  but  here  tJie  defendant  runs  no  hazard,  nor  can  he  have  any 
otiier  loss,  than  that  of  his  advice.  The  case  of  Bosanquett  {ante,  38)  versus  Da^moodt 
Nov.  11,  1733,  is  another  very  strong  authority  that  where  advantage  is  taken  of 
either  party's  circumstances  and  necessities,  this  court  will  relieve.  Nor  will  the  con- 
sideration's moving  partly  from  the  wife,  vary  the  case  ;  for,  her  declaring  that  she 
would  not  trust  the  plaintiff's  generosity,  but  would  bind  him  as  fast  as  pen  and  ink 
could  bind  him,  and  the  husband's  afterwards  accepting  the  bond,  malrai  it  to  be  his 
own  act  ab  mitioi 

[llti  Mr.  Attorney  General  and  Mr.  Solicitor  GetiertU  argued  for  the  defendant, 
that  l^ere  were  many  cases  where  the  court  perhaps  would  not  decree  a  performance 
<tf  the  condition  of  a  bond ;  but  yet  upon  application  made  by  the  obli^r  would  not 
aet  it  aside.  That  this  case  was  very  different  from  the  cases  of  bonds  given  by  young 
hdis,  or  lor  marriage  brocage,  where  the  whole  rests  upon  contracts,  but  nothing 
is  intended  by  the  way  of  gratuity :  as  it  is  in  the  present  case.  The  illegahty  of  the 
consideration,  fraud,  accident,  will  entitle  to  relieve  here ;  but  it  was  never  yet  said, 
that  a  man's  poverty,  barely  and  merely  without  any  other  ingredient,  would  be  a 
sufficient  cause  for  setting  aside  any  voluntary  contract  he  may  have  entered  into 
through  his  own  carelessness,  and  which  the  other  party  may  (through  want  of  Christian- 
ity perhaps)  inforce  a  performance  of. 

Here  the  past  services  done  to  the  plaintiff  by  the  defendant,  and  expectation 
of  future  services,  were  the  motives  upon  which  the  plaintiff  gave  this  bond :  and 
none  of  the  cases  cited  will  warrant  the  setting  aside  a  bond  merely  voluntary  as  this 
is.  The  plaintiff  cannot  be  said  to  be  other  than  a  free  agent :  only  because  he  had 
a  great  mind  to  recover  the  part  of  the  estate  which  he  apprehended  to  be  his  due ; 
which  was  the  only  influence  he  was  under  at  the  time  he  entered  into  this  bond.  The 
case  of  Bosan^t  versus  Dashwood  (though  one  of  the  reasons  £or  the  decree  was  the 
unfair  advantage  that  one  party  had  taken  of  the  other's  necessity)  was  very  different 
from  this ;  for  though  the  statute  does  not  go  so  far  as  to  make  the  party  receiving 
the  usurious  interest  liable  to  refund,  yet  having  prohibited  the  taking  beyond  such 
a  sum,  and  avoided  the  contract,  the  taking  it  is  a  breach  of  the  statute,  and  the  actual 
receipt  of  the  money  will  (in  a  court  of  equity)  make  him  liable  to  refund ;  the  wrong 
being  the  same,  whether  the  usurious  interest  has  been  actually  paid  or  not.  In  the 
present  case  it  is  observable,  that  the  bond  was  never  put  in  suit,  nor  Ql5]  payment 
oi  it  demanded  until  after  the  plaintiff's  recovery  of  what  he  was  suing  for ;  whieh 
takes  off  the  objection,  that  he  might  have  lain  in  prison  all  his  life,  whether  he  had 
prevailed  in  his  suit  or  iu}t. 

Lord  Chaijudhr.  I  have  been  a  good'deal  doubtful  in  this  case  :  for,  as  on  the  one 
hand  it  is  intirely  reasonable  to  leave  peqple  at  liberty  to  dispose  of  their  property  as  they 
think  fit ;  so  on  the  other  hand,  it  is  reasonable  to  prevent  any  imposition  in  such  dia- 
nosal :  and  if  here  has  been  no  imposition  on  the  plaintiff,  and  that  all  his  defence  be 
his  poverty,  or  the  inconveniency  it  may  be  to  him  to  pay  this  sum  ;  that  will  not  be 
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a  ground  for  relief.  But  as  this  case  ia  drounutaiioed,  the  plaintiff's  poverty  is  not  to 
be  omitted  in  the  c(ninderation  of  the  transaction.  His  droumstanceB  vere  as  meui 
as  can  be  imagined,  and  no  certainty  that  he  should  be  ever  able  to  discha^e  any  part 
of  this  bond ;  and  yet  he  gives  an  obligation  for  £1000,  to  be  paid,  at  all  events,  within 
the  year.  A  poor  illiterate  man,  who  applies  to  the  defend^t  and  his  wife  for  aid  in 
pursuing  his  claim  :  they  answer,  that  registers  could  not  be  searched,  nor  other  things 
done  without  money  :  he  thereupon  replies,  that  he  has  none,  but  desires  the  defendant 
to  lay  it  down  for  him.  The  cause  goes  on,  and  pending 'this  suit,  the  defendant's  wife 
presses  for  the  money  laid  out ;  whereupon  the  plaintiff  declares,  that  for  the  services 
they  have  done,  and  he  hoped  they  would  continue,  he  would  give  a  bond ;  upon  which 
t^e  wife  replies,  he  might  take  what  tune  he  pleased  for  the  ^yment  of  the  bond ;  but 
at  the  same  time  again  presses  for  repayment  of  the  money  laid  out  by  her  husband  and 
her,  and  then  the  bona  is  given.  So  that  here  is  a  plain  contract  between  them  :  and 
how  can  I  consider  it  as  a  gratuity,  or  otherwise  than  as  a  contract  ?  Now  though  a 
mere  voluntary  contract  \a  not  to  be  set  aside  purely  and  simply  because  it  is  voluntary  ; 
yet  that  differs  widely  from  the  present  case ;  which  was  not  intended  as  a  [116]  bounty, 
but  as  an  execution  of  an  original  contract  for  the  services  already  done.  Had  an 
attorney,  pending  the  suit,  taken  such  a  bond  as  this  upon  the  same  transaction,  would 
not  the  court  set  it  aside  1  or  would  it  suffer  it  to  stand  any  farther  than  as  a  security 
for  what  was  justly  and  legally  due  1  The  rule.  That  a  mischief  is  rather  to  be  suffered 
than  a  general  inconvenience,  does  not  at  all  affect  this  case ;  for,  it  would  be  a  much 
greater  inconvenience  to  leave  men  under  difficulties  and  distresses  open  to  iJl  the  op- 
pression that  ot^er  people  may  please  to  make  them  undergo.  This  is  1^  reason  upon 
which  the  court  reheves  against  bonds  given  by  young  heir8,(2)  and  marriage-brocage 
bonds ;  and  will  not  suffer  any  advantage  to  be  taken  of  the  extravagance  and  want 
of  judgment,  in  l^e  one  case,  and  of  the  strong  bias  to  obtain  what  is  desired  in  the  other. 
The  only  difficulty  that  arose  with  me  was,  whether  the  defendant  had  any  share  himself 
in  the  transaction  ?  and  that  where  fraud  is  pretended  it  must  be  fully  proved  Here 
indeed  the  husband  was  not  present  when  the  bond  was  executed ;  but  still,  I  think, 
there  is  sufficient  ground  for  relief  :  for,  here  the  wife  was  party  to  all  the  transactions 
in  searching  registers,  dc.  The  contract  for  the  bond  was  for  their  joint  service  ;  and 
though  she  did  not  press  for  the  bond,  yet  she  pressed  for  what  worked  more  strrai^ly, 
vie.  the  repayment  of  the  money  which  she  and  her  husband  had  lain  out  at  ^e  time 
that  he  was  not  worth  a  shilling,  and  in  the  midst  of  the  pursuit  of  his  cause :  and  when 
this  comes  to  be  coupled  with  that  otJier  saying  of  her's,  That  she  wouid  not  trust  to  his 
generosittf,  but  bvnd  Kim  as  fast  as  pen,  ink,  and  paper  could  bind  him,  it  makes  it  plain, 
that  it  was  obtuned  of  the  plaintiff  when  under  force  and  necessity  ;  the  pressing  for 
the  repayment  being  almost  as  strong  as  if  she  had  actually  required  the  bond. 

And  so  decreed  the  bond  to  stand  as  a  security  only  for  so  much  as  had  been  actually 
laid  out,  with  interest ;  and  left  the  defendant  at  liberty  to  bring  his  quantum  meruit 
at  law  for  what  he  deserved  for  his  pain  and  trouble.    {Reg.  Lib.  1734,  fol.  289.) 

(1)  Vide  Nevman  v.  Johnson^  1  Vem.  45.  Beackcroft  v.  Beachcroft,  2  Vem.  690. 
Trot  V.  Vernon.  2  Vem.  708 ;  Free,  in  Chanc.  430,  S.  C.  Bawdier  v.  Smith,  Free,  m 
Chanc.  264.  2  Eg.  Cos.  Abr.  371,  c.  14 ;  504,  c.  43,  S.  C.  Lumley  v.  May,  Free,  in 
Chancery,  37.  Harris  v.  Ingledew,  3  P.  Will.  91.  Davis  v.  Gardiner,  2  F.  Will. 
190.  I^i^Av.  Earl  of  Wamnj7^  4  .Bro.  P.  a  90  [2nd  ed  1  Bro.  P.  C.  611].  Kin^ 
r.  King,  3  P.  WUl.  368.  Karl  of  Godolphin  v.  Penneck,  2  Ves.  271.  EUison  r, 
Airey,  iind.  569.   Buxtap  v.  Brooman,  2  Sro.  Cha.  Sep.  437. 

(2)  Waller  y.  Dalt,  1  Ghanc.  Cos.  276.  Bamy  v.  Beak,  2  Cha.  Cos.  136.  Bamy 
V.  FUt,  2  Vem.  14.  NoUy.  HUl,  1  Vem.  167.  Knott  v.  Johnson,  2  Vem.  27.  Wise- 
man V,  Beake,  2  Vem.  121.  James  v.  Oades,  2  Vem.  402.  Earl  of  Ardglasse  v.  Mus- 
champ,  1  Vem,  237.  BUI  v.  Price,  1  Vem.  467.  Lamplugh  v.  Smith,  2  Vem.  77. 
Curvxny.  MUner,  3  P.  WUl.  292,  in  notes.  Twisleton  v.  Grif^,  1  P.  WiU.  310.  Bart 
of  Chesterfield  v.  Jansen,  1  Atk.  342,  351,  and  2  Ves.  144,  155,  S.  C.  Bamardiston 
V.  Imgood,  2  Atk.  133.  Sir  WUl.  Stanhope  v.  Cope,  2  Atk.  231.  Gwyne  v.  Heaton, 
1  Sro.  Cha.  Sep.  1.  Heathcote  v.  Paignon,  2  Bro.  Cha.  Bep.  167,  are  cases  in  which 
this  court  has  relieved  against  unconscionable  baigains,  and  cancelled  improvidsnt 
contracts  entered  into  by  young  heiist  See  also  San&rstm  v.  Glass,  3  Atik.  396,  Povell 
V.  Knowles,  2  Atk.  334. 
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[117]  Caw  21.— King  versus  WiTOKua  [1735.] 

(3  P.  WUL  414,  S.  G.) 

[See  Bemncmt  t.  Hood,  1860,  2  De  G.  F.  &  J.  413 ;  Xfavies  v.  Suguenin,  1863.  1  H.  & 
M.  743 ;  Henty  v.  Wrey,  1882, 19  Ch.  D.  603  (A  S.  0.  on  appeal,  21  Ch.  D.  332) ;  In 
re  Cresswell,  1883. 24  Ch.  D.  107.] 

A.  deriaes  to  his  daughter  M.  £2600  at  the  age  of  twenty-one  or  marriage,  and  if  his 

son  C.  die  without  issue  male,  then  M.  to  have  at  twenty-one  or  marriage,  the  farther 
sum  of  £3500,  and  if  the  son's  so  dying  do  not  happen  before  the  age  of  twenty-one, 
or  marriage  of  Af.,  then  she  is  to  receive  it  whenever  it  may  after  happen.  Then 
devises  his  real  estate  to  C.  his  son  in  tail  male,  remainder  to  his  brother  in  fee  :  and 
declares  his  will  to  be,  that  his  lands  devised  be  liable  to  that  payment  whenever 
it  becomes  due ;  and  directs,  that  in  case  of  failure  of  issue  of  v.,  M.  her  heirs  and 
assigns,  shall  join  in  a  surrender  of  some  copyholds  to  the  use  of  his  brother  :  other- 
wise the  legacy  of  £3500  to  be  void.  The  father  dies ;  the  daughter  marries,  having 
attained  twenty-one,  and  dies  in  C.'s  life-time;  her  husband  administers  to  her; 
C.  dies  sans  issue  male.  The  £3500  shall  not  sink  in  the  land,  but  shall  be  raised  for 
the  benefit  oi  the  administrator  of  M.  if  the  personal  estate  be  deficient.  {Beg.  Lib. 
1734,  fd.  565.) 

Charles  'WUkers^  the  testator,  being  poSBessed  of  a  considerable  real  and  pOTSonal 
estate,  disposed  ^  in  the  following  words,  vu.  "  I  give  and  bequeath  unto  my 
"  daughter  ATofy,  at  her  age  of  twenty-one,  or  day  of  marriage,  which  shall  first  happen, 
'  the  sum  of  £2600.  And  my  will  and  meaning  is,  that  iimy  son  Charles  should  die 
'  without  issue  male  of  his  body  then  living,  or  which  may  afterwards  be  bom,  that 

*  then  my  said  daughter  should  have  and  receive  at  her  age  of  twenty-one,  or  day  of 
"  marriage,  which  snail  first  happen,  the  farther  sum  of  £3500,  over  and  above  the  said 
"  sum  of  £2600,  but  in  case  the  contingency  of  my  said  son's  dying  may  not  happen 
"  before  the  said  age  of  my  daughter,  or  her  day  of  marriage,  that  then  she  shall  re- 

*  ceive  and  be  paid  the  sum  of  £3500  whenever  it  might  after  happen."  Then  he 
devises  his  real  estate  to  his  son  in  tail ;  and  for  want  m  such  issue,  remainder  to  his 
brother  in  fee  ;  then  goes  on  thus  :  "  And  my  will  and  meaning  is,  that  the  lands  and 
"  premisses  hereby  devised  shall  be  liable  to,  and  chargeable  with  the  payment  of  the 
"  said  sum  of  £3500  whenever  it  shall  become  due  and  payable " ;  and  durects  that  in 
ease  of  ftuhire  of  issue  of  his  son,  his  daughter,  her  heirs  or  assigns,  should  join  in  a 
surrender  of  some  copyhold  lands  to  the  use  (A  his  brother,  otherwise  the  legacy  of 
£3500  to  be  void. 

The  daughter  marries,  having  attained  her  age  of  twenty-one,  and  dies  in  her 
brother's  life-time,  [118]  leaving  the  plaintiff,  her  husband,  who  took  out  administration 
to  her,  and  then  her  brother  dies  without  issue  male. 

The  question  was,  whether  the  legacy  of  £3500  should  be  raised  out  of  the  land, 
the  personal  estate  being  deficient  1  and  whether  it  was  such  an  interest  in  her  as  would 
go  to  the  plaintifi  her  administrator  t 

Mr.  SoUcUor  General,  Mr.  Vemeyy  and  Mr.  Faeakerley  argued  for  the  defendant, 
that  the  case  was  become  quite  different  by  the  daughter's  death  from  what  it  would 
have  been  had  she  lived  :  in  which  case  it  might  have  been  a  consideration  of  marriage, 
and  an  adTancement  to  her  :  that  tiie  husmnd  was  a  mere  stranger ;  and  the  same 
arguments  that  might  be  used  for  him,  could,  with  as  much  reason,  be  used  for  the 
most  remote  collateral  relation  she  might  have  left  behind  her  :  that  had  this  sum  of 
£3600  been  intended  to  vest  absolutely,  there  would  have  been  no  necessity  for  pro- 
viding for  the  contingency  of  her  marriage,  or  attaining  her  age  of  twenty-one  before 
her  brother's  death  ;  but  if  it  did  not  vest  absolutely,  then  this  provision  shews,  that 
the  testator  thought  it  necessary  to  provide  for  that  only  ;  and  when  another  contin- 
fimey  happens,  no  way  provided  for  by  bun,  it  must  follow,  that  the  pluntaff  is  not 
mtitwd  to  have  this  legacy  raised ;  that  this  was  not  to  be  compared  to  cases  where 
a  joesent  interest  subsisting  is  given  to  one  for  life,  ronainder  to  another  upon  a  o<m- 
tingency ;  there  the  interest  is  subsisting  in  the  donor  himself,  but  not  so  here :  f<n>. 
it  was  nerer  a  subsisting  interest  even  in  uie  donor  himself ;  and  that  there  was  a  great 
difference  where,  at  the  time  of  the  legatee's  death  it  is  absolutely  incertain  whether 
the  contini^ency  will  ever  happen,  as  in  the  present  case,  and  where  the  thin;;  is  certain, 
but  only  the  manner  or  time  of  payment  incertain  ;  that  in  the  last  case  the  legatee's 
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death  will  not  alter  the  case,  but  the  representative  shall  be  intitled  to  it ;  but  otherwise 
in  the  former,  according  to  Domat,  lib.  4,  tit.  2,  <.  9,  p.  10, 11.  That  this  case  [119] 
differed  from  that  of  Cave  versus  Cave,  2  Vern.  508,  for,  there  the  son  being,  by  his 
father's  will,  intitled  to  the  interest,  was  decreed  the  principal.   In  the  case  of  the  Earl 
of  Rivers  versus  Earl  of  Darby,  2  Vern.  72,  the  contingency  had  actually  happened  by 
the  Ix)rd  Colchester^s  having  a  daughter  at  his  death,  and  consequently  the  portion 
was  to  be  raised  for  the  benefit  of  her  representative.   That  of  Pinbury  versus  EUcein, 
2  Vern.  758,  766,  wasademandoutofapersonal  estate  only  ;  and  so  not  to  be  compared 
to  the  present  case,  where  the  real  estate  is  chargeable  as  well  as  the  personal  Nor 
can  it  be  resembled  to  that  of  £ucfe{«y  versus  Stanlake,  Pasch.  1720,  where  a  mui  seised 
of  a  rectory  for  lives  devised  it  to  his  wife  for  life,  and  after  her  decease  to  his  daughter, 
her  heirs  and  assigns,  and  if  his  daughter  should  happen  to  die  unmarried,  then  to  his 
wife,  and  her  heirs  ftnd  assigns,  subject  to  and  chargeable  with  two  l^;acie8  td  £100 
each  to  two  strangers,  who  died  before  the  daughter ;  then  the  daughter  died  an  in&nt 
and  unmarried ;  the  wife  devised  it  to  trustees  for  performance  of  her  husband's  will ; 
and  upon  a  bill  brought,  decreed  the  legacies  of  £100  each  to  the  representatives  of  the 
two  legatees,  although  they  both  died  before  the  daughter,  upon  whose  death,  without 
marriage,  the  estate  was  devised  to  the  wife,  chargeable  with  their  legacies  :  for,  there 
was  a  second  will,  viz.  that  of  the  wife,  to  intitle  the  legatees  and  their  representatives 
to  the  several  legacies  bequeathed  by  the  husband's  will ;  and  upon  that  circumstance 
it  is  most  probable  the  court  went  in  decreeing  the  legacira.   In  the  case  of  WUsm 
versus  Spenser,  January  31,  1732,  it  was  a  present  bequest,  and  no  contingency,  Uie 
twelve  months  being  given  to  the  executor  to  get  in  the  testator's  estate,  and  to  pay 
tills  le^y ;  but  not  at  all  to  create  a  oontdngency  to  arise  within  the  year.  There 
is  nothing  to  irarxant  the  distinction,  that  where  the  diild  marries  asd  dies,  the  legacy 
or  portion  shall  be  raised  for  the  benefit  of  her  htuband ;  but  not  where  she  dies  an 
infant  and  before  marriage.   The  case  of  Carter  v.  BUtsoe,  2  Vern.  617,  is  directly 
against  it :  nor  is  it  warranted  from  that  [120]  of  Jackson  versus  Ferrand,  2  Vern. 
424,  for,  there  the  £500  was  to  be  raised  out  of  the  rents  and  profits  as  soon  as  might 
be  ;  so  that  whatever  was  raised  before  the  daughter  came  to  twenty-one,  was  then 
to  be  separated  from  the  land,  and  remain  as  money  in  the  executors'  hands  ;  and  con- 
sequently could  never  merge  for  the  benefit  of  the  heir,  when  once  separated  from  the 
land :  and  though,  as  it  appears  from  the  decretal  order  (which  was  produced  in  court), 
debts  came  in  so  last  that  the  £500  could  not  be  raised  so  soon  as  expected,  yet  the  in- 
tout  was  the  same,  that  it  should  be  raised  for  her,  and  decreed  probably  upon  that  or 
some  other  curcumstuice  not  mraitioned  in  the  book.  But  besides  tiie  authority  <A 
Carter  versus  Bletsoe,  2  Vern.  617,  the  cases  of  Smith  and  Smith,  2  Vern.  92,  and 
Toumatf  and  Toumay,  Precedents  in  Chan.  290,  are  express  that  the  child  must  live 
until  the  time  the  legacy  or  portion  becomes  payable ;  otherwise  it  shall  sink  for  the 
benefit  of  the  heir.   Snell  versus  Dee,  2  Salk.  415.   It  was  also  said,  that  the  words, 
v^ich  may  afterwards  be  bom,  make  this  to  be  a  legacy  to  take  effect  after  a  general 
failure  of  issue,  and  consequently  too  remote. 

Mr.  Attorney  General  replied  for  the  plaintiff,  that  had  this  legacy  been  given_  to 
her,  her  executors  and  administrators,  it  would  not  have  made  the  case  any  thing 
better  for  the  representative ;  for,  if  by  her  death  the  contingency  be  defeated,  then  the 
representative  can  never  have  it :  but  a  contingency  before  it  has  happened,  may  weQ 
vest  in  the  party,  and  consequently  be  truismissible  to  the  repreaentatiTe  :  as  if  there 
be  a  devise  of  a  lottery  ticket  to  one  in  case  it  comes  up  a  prise ;  the  devisee  dies  before 
the  ticket  drawn,  then  the  ticket  comes  up  a  prize ;  shall  not  the  representative  have 
it  1  Many  other  cases  which  might  be  put  prove  it  likewise.  If  this  interest  be  com- 
pared to  a  grant  of  a  rent  de  novo  to  commence  at  a  future  day,  then  it  may  be  released 
or  extinguished:  and  if  so,  it  is  immaterial  whether  it  be  assignable  or  not:  and 
relied  upon  2  Vern.  348.(1) 

[321]  Chancellor.  It  has  been  made  a  question  by  the  defendant's  counsel, 
whether  the  words,  which  may  afterwards  be  bom,  do  not*^make  this  a  void  bequest, 
as  being  too  remote  1  Had  it^been  after  a  general  failure  of  issue,  it  would  not  have 
been  good,  because  it  would  then  have  kept  in  suspence  too  long ;  but  now^  the 
nature  of  the  thing  confines  the  testator's  intent ;  for,  though  we  should  take  it  in 
the  most  general  sense,  yet  the  conting^icr  must  arise  witmn  nine  months  after  the 
brother's  death :  so  that  the  objection  of  its  bdng  too  long  in  suspence.  is,  by  this  plain 
and  natural  sense,  entirely  removed. 
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The  next  and  great  question  is,  whether  this  sum  of  £3500  be  now  a  subsisting 
chai;^  upon  the  real  estate  1  for,  the  personal  estate  being  deficient;  I  shall  consider 
it  pnncq»Uy  aa  a  charge  upon  the  land.  Three  things  were,  by  the  will,  necessary  to 
happen  to  entitle  the  pluntiff's  wife  to  this  legacy;  death  of  her  brother  without 
issue  male,  marria^,  or  attaining  her  age  of  twenty-one ;  all  three  have  happened  : 
uid  DOW  Uie  question  is,  whether  another  implied  contingency  be  necessary  to  intitle 
her  to  this  additional  portion.  The  words,  whereby  the  particular  contingency  of 
her  marriage,  or  attaining  her  age  of  twenty-one  is  provided  for,  have  been  construed 
both  ways  ;  but  I  do  not  think  that  any  great  stress  can  be  laid  upon  them  either  one 
way  or  the  other.  The  testator  might  throw  it  in  naturally  enough  to  manifest  his 
intent,  that  his  daughter  should  have  this  £3500,  although  she  married  or  attained 
her  full  age  before  her  brother's  death  :  nor  will  the  operation  of  the  words,  whereby 
the  real  estate  is  made  chargeable,  any  way  afEect  the  present  question.  The  other 
clause,  whereby  she  or  her  heirs  are  to  join  in  a  surrender  of  the  copyhold  lands,  has 
also  been  considered  as  influencing  this  question  ;  but  it  does  not  follow  from  thence, 
that  what  has  since  happened  was  uien  in  the  testator's  view  ;  for,  she  mig^t  have  died 
before  she  had  actually  received  the  money,  although  the  [122]  son  had  oled  without 
issue  in  her  lif&-time ;  and  therefore  it  was  reasonable  enough  to  secure  the  remainder- 
man the  better,  by  compelling  her  heirs  and  assigns  to  jom,  upon  pain  of  forfeiture 
of  this  sum  :  the  only  thing  therefore  to  be  considered  is  her  death,  upon  which  the 
whole  must  turn.  It  has  ^n  said,  that  where  portions,  in  cases  of  this  nature,  are 
chargeable  upon  land,  they  shall  smk  for  the  benefit  of  the  heir.  The  leadiai^  case  is 
that  of  Lady  Paidet  versus  Lord  Paulet,  1  Vem.  204,  321.(3)  This  and  the  like  cases 
have  gone  not  upon  any  provision  of  the  party,  but  on  the  construction  of  this  court ; 
nor  has  the  difference  between  the  a^  being  annexed  to  the  body  of  the  devise  itself, 
or  to  the  time  of  payment,  ever  held  m  these  cases  :  the  reason  is,  that  if  portions  are 
given  to  be  paid  at  eighteen,  or  marriage,  and  the  party  dies  before  that  time,  the  occasion 
of  raising  it,  vig.  the  advancement,  ceases ;  and  therefore  the  reason  of  giving  it  shall 
qualify  tne  grant  itself :  as  an  annuity  pro  corwilio  impetuo  &  tmfmufefu^o,  the  counsel 
is  the  foun^ion  of  the  grant :  and  so  in  these  cases  the  provision  for  advancement 
being  the  reason  of  the  portion,  when  that  fails,  the  portion  shall  cease  likewise.  It 
may  De  compared  to  what  is  called  in  ScoUand,  causa  data  <&  non  secuta,  when  the  cause 
ceases :  it  shall  never  be  raised  for  one  purpose  when  designed  for  another.  Indeed 
in  the  case  of  Jackson  versus  Farra/nd,  2  Vem.  424,(3)  the  court  went  somewhat 
farther  :  but  the  marriage  of  the  child  might  be  the  cause  of  that  decree,  £600  being 
intended  as  a  portion,  althoush  no  express  provision  made  that  it  should  be  paid  upon 
the  daughter's  marriage.  The  case  of  CarUr  versus  BUtsoe  (4)  seems  to  be  contrary ; 
uid  in  both  these  cases  there  was  the  same  circumstuice,  viz.  the  death  of  the  daughter 
after  marriage,  but  before  the  only  time  which  was  limited  for  the  payment  happened. 
In  cases  where  the  portion  is  to  be  raised  out  of  the  reversionary  term  aSHbm  the  tenant 
for  life's  death,  ana  to  be  paid  at  twenty-one  or  muriage,  the  child  marries,  and  then 
dies,  it  would  be  very  hard  to  decree  it  to  merge.  In  BuSer  and  DunconAi's  case,  2  V«m. 
760  (1  P.  Will.  448,  S.  C),  a  sum  was  borrowed  by  the  direction  of  the  court  to  assist 
the  husband  in  [123]  his  trade,  the  term  being  not  yet  come  into  possession.  In  the  case 
of  Broome  versus  Berkley,  Abr.  Eq.  Ca.  340  {aiUe,  32),  the  Lord  Trevor  delivered  his 
opinion  in  the  House  of  Lords,  that  in  all  such  cases  as  this,  where  the  portion  is  con- 
tingent, and  the  child  marries,  and  then  dies,  the  representative  shall  have  it.  Indeed 
m  cases  where  the  child  dies  so  young  that  the  portion  could  never  be  wanted,  the  court 
will  not  decree  it  to  be  raised,  b«»use  there  is  no  occasion  for  it ;  as  in  Bruen  and  Brwn,^s 
case,  2  V^m.  439,(5)  imd  in  that  of  Toumay  versus  Tonmay ;  (6)  but  there  is  no  pre- 
cedent where  the  court  hss  dealt  so  hardly  with  a  chiH  who  dies  i^r  marriage,  as 
to  take  that  away  which  was  intended  for  its  provision. 

It  has  been  said,  that  this  bemg  future,  could  not  be  intended  as  a  provision  for  her. 
But  is  not  a  future  interest  an  interest  still,  though  not  so  good  as  an  interest  in  pos- 
sessbn  ?  It  is  and  ma^  be  a  consideration  of  marriage.  It  aoes  not  indeed  absolutely 
vest,  because  the  contmgency  may  never  arise :  but  it  is  carrying  it  too  far  to  say, 
that  it  does  not  vest  at  all.  Why  may  it  not  vest  in  such  manner  as  to  be  transmissible  ? 
There  b  no  doubt  but  after  twenty-one  she  might  have  released  it,  though  not  have 
assigned  it  at  law ;  because  but  a  mere  possibility  in  the  eye  of  the  law.  A  condition 
mar  descend  upon  the  heir,  although  no  estate  does  actually  descend  itom  the  ancestor ; 
and  when  the  condition  is  performed,  he  shall  be  in     descent,  because  of  the  condition 
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dewending.  And  aa  this  might  have  been  released,  I  do  aot  see  why  it  should  not  be 
tramrniiBBibile  to  the  representatiye.  But  if  I  had  anj  doubt  about  that,  the  ae?enl 
authorities  that  have  been  cited  for  the  plaintiff  would  bind  me ;  and  particularly 
2  Vent.  347  (where  the  interest  was  as  contingent  as  it  is  here),  is  an  express  authority 
that  a  contingent  interest  is  transmissible  to  the  representative.  The  case  of  BvUHey 
versus  Stardake  is  the  same.  It  has  been  said  indeed,  that  in  this  case  the  contingency 
was  annexed,  not  to  the  legacy  itself,  but  to  the  fund  [124}  only  out  of  which  it  was 
to  arise :  but  I  apprehend  that  the  conttogenoy  went  to  the  whole.  Nor  can  I  h^ 
omsidering  that  case  as  another  authority,  that  a  contingent  interest  is  tranamissible 
to  the  representative.  That  of  Pinbury  versus  ElHn  (2  Vem,  758,  766.  S.  C. ;  1  i*. 
WUL  663,  S.  C.)  was  a  devise  of  £80  to  his  brother,  if  his  wife  should  die  without  issue  (7) 
by  the  testator  then  living ;  the  devisee  died  in  the  life-time  of  the  wife ;  thoa  the  oon- 
tingency  happened,  and  ^e  legacy  decreed  to  be  pud  to  the  representative.  The  case 
of  Snell  versus  Dee,  2  SaXk.  415,  weighs  but  little  with  me  ;  for,  first,  I  do  not  think  it 
well  reported ;  secondly,  the  reason  seems  idle ;  for,  why  m^  not  an  incertainty 
be  transmissible  as  well  aa  a  certainty,  though  perhaps  not  somnencial  1  This,  although 
to  be  raised  out  of  land,  cannot  receive  a  dinerent  construction  from  the  other  cases  : 
for,  though  it  is  to  be  raised  out  of  land,  it  remains  money  still :  and  can  £uiy  one  say, 
that  the  contingency  upon  which  this  was  left  to  her,  has  not  happened  %  Has  not 
she  married  1  And  although  she  has  not  lived  to  reoave  it,  yet  the  contingent^  having 
happened,  it  must  go  to  her  husband,  who  is  her  representative,  and  ^o  may 
be  thought  to  have  married  her  in  contem{dation  of  this  additional  fortune  of  £3500, 
though  depending  upon  a  contingency. 

And  BO  decreed  it  to  tiie  plainti£E,  the  husband  and  administrator  of  Mary. 

N.B.  Upon  the  16th  of  March  1735,  this  decree  was  affirmed  in  the  House  U 
Peer8.(8) 

■ t 

(1)  A.  devisee  £4000  to  bis  son,  to  be  paid  at  his  age  of  twenty-five,  and  interest  in 
the  mean  time,  and  he  to  have  a  maintenance  thereout ;  and  directs  the  £4000  to  be 
raised  out  of  a  trust  estate.  The  son  dies  at  his  age  of  twenty-five  :  decreed  it  shall 
be  raised,  it  being  an  interest  vested  in  the  son ;  for,  although  it  was  not  payable  until 
his  age  of  twenty-five,  yet  it  was  to  carry  interest  immediately.  But  the  authori^ 
of  Cave  V.  Cave  is  denied  by  Lord  Bardwicke  in  JBoycoU  v.  Cotton,  1  Atk.  555,  hia  Lord- 
ship saying, "  that  he  had  ordered  the  r^^ister  to  be  searched,  and  as  the  case  was  there 
*  stated,  it  was  impossible  there  could  be  any  question  in  it " 

It  should,  therefore,  seem  tliat  where  interest  is  given  before  the  time  of  pajnnent, 
it  is  evidence  of  an  intention  to  vest  the  legacy,  where  the  fund  is  merely  personal, 
StapUton  V.  Ckeeles,  2  Vern.  673,  and  Free,  tn  Chanc.  318,  S.  C.  Collins  v.  Metcalfe, 
1  Vern.  462.  Hubert  v.  Parsons,  2  Ves.  262.  Lord  Te^iham  v.  Webb,  2  Ves.  207. 
Van.  v.  Clarke,  1  Atk.  512.  Fonnereau  v.  Fonnereau,  3  Atk.  645.  Atkins  v.  Hiecocks, 
1  AUc.  501.  Hoath  v.  Hoath,  2  Bro.  Cha.  Bep.  3,  secus  where  the  portion  or  legacy 
is  charged  upon,  and  is  to  arise  out  of  lands,  for  in  that  case  the  portion  shaU  sink, 
and  not  go  to  the  representatives  of  the  person  so  dying,  and  though  it  were  limited 
to  the  party  generally  to  be  paid  or  payable  at  such  an  age,  and  whether  with,  or  without 
interest.  StapUton  v.  Cheales,  2  Vern.  672 ;  Prvc.  in  Chane.  318,  S.  C.  Boycoi 
V.  C(dton,  1  Atk.  555.  The  same  rule  when  the  legacy  is  to  arise  out  of  a  mixed  fund. 
Prowse  V.  Abingion,  1  Aik.  482. 

(2)  A  term  nmited  by  a  settlement  to  raise  portions  for  younger  children,  payable 
at  twenty-one  or  marriage.  One  of  them  dies  under  21,  and  unmarried-  Her 
portion  shall  not  he  raised  for  the  benefit  of  the  administratrix.  And  note,  this 
decree  was  affirmed  upon  an  appeal  to  the  House  of  Lords. 

(3)  A.  by  will  gives  £500  to  his  daughter,  to  be  paid  by  his  executors  at  her  age  of 
twenty-one,  out  of  his  personal  estate,  and  renta  of  the  real ;  and  if  not  raised  by  that 
time,  the  executors  to  stand  seised  and  take  the  rents,  till  the  £500  was  raised,  and  after 
payment  gives  the  land  to  his  son.  The  daughter  marries  at  eighteen,  and  lUes  under 
twenty-one.  The  husband  takes  out  administration.  Decreed  the  portion  to  be 
raised,  and  that  by  a  sale,  although  the  land,  by  reason  of  the  incumbrances,  would 

traduce  littie  more  than  £300.  Prec  in  Oumc  109,  S.  C.  ;  1  Bro.  Pari.  Ca$.  61i 
.  C,  by  which  it  appears  this  decree  was  reversed  in  part  by  the  House  of  Lords,  as 
to  the  sale  of  the  intailed  estate,  but  without  prejudice  to  the  general  questitm.  l^t 
n  BojfcoU  V.  Cotton,  1  Atk.  666,  the  authority  of  this  case  is  denied  by  Lord  HardvidBt. 
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(4)  2  Vem.  617.  A.  devises  lands  to  B.  his  son  and  his  heirs,  and  declares  that  out 
of  the  lands,  he  shall  pay  £200  to  his  daughter  at  her  age  of  twenty-one ;  she  marries, 
and  dies  under  age.  Per  cur.  There  is  no  vesting  clause  in  the  will :  the  direction, 
that  the  son  pays  to  the  daughter  at  her  age  of  twenty-one,  vests  nothing  until  she 
attains  twenty-one,  and  she  dyin^  before,  it  never  arises. 

(6)  A  term  is  created  by  mamage  settlement  to  raise  d^OOO  for  daughters*  portionB 
wi^in  twelve  nwnths  after  the  aaeXh.  of  the  gurriToi  of  husband  a^  wife.  There 
bong  one  daughter,  the  fatlwr  by  his  will  defvises  the  trust  lands  to  make  good  his  wife's 
jointure,  and  to  taiae  £3000  for  his  daughter's  portion.  Per  cur.  It  being  for  a  portion 
to  be  raised  out  of  the  land,  and  the  daughter  dying  when  but  five  years  of  agf ,  before 
she  had  occasion  for  a  portion  ;  although  no  time  was  appointed  for  the  payment  of 
it,  it  shall  merge  in  the  land  for  the  benefit  of  the  heir,  and  not  go  to  her  administrator. 

(6)  Prec.  in  Chan.  291.  By  marriage  settlement  a  term  is  created  for  raising  £400 
arpiece  for  younger  children,  to  be  paid  them  within  a  year  after  the  father's  death, 
and  with  interest  from  his  death ;  one  of  the  children  dies  after  the  father,  but  within 
a  year  after  his  death,  the  portion  not  being  raised,  held  per  cur.  that  it  should  sink 
in  the  inheritance,  and  not  be  raked  for  the  benefit  of  its  repreeentative. 

(7)  As  to  the  effect  of  the  words  "  dying  without  issue,  vid.  Nidwlas  v.  Hooper, 
IP.  WtU.198.  Targeiv.Cfauni, ibid.  56b.  Beauderke v.  Dormer,2Atk.  313.  Saltern 
T.  Saltern,  2  Atk.  376.  Eart  of  Stafford  t.  Buddey,  2  Ves.  181.  Bigge  y.  Bendey, 
1  Bro.  Cha.  Bep.  190. 

(8)  With  costs,  3  P.  Will.  418,  S.  C.  Beg.  Lib.  A.  1735,  fd.  565.  The  cases  upon 
this  subject  are  extremely  numerous,  and  difficult  to  reconcile.  Bond  v.  Brovm,  2  Gha,. 
Cos.  165.  Paidett  v.  Paidett,  1  Vem.  204,  321.  Smith  v.  Smith,  2  Vem.  92.  Bruen 
T.  Bruen,  2  Vem.  439.  Yates  v.  Fettiplace,  2  Vem.  416.  Carter  v.  Beltsoe,  2  Vem. 
617.  Toumay  v.  Toumay,  Prec.  in  Chanc.  291.  Stapleton  v.  Che(Ues,  Prec  in  Chanc. 
318.  Bradley  v.  Poweii,  post,  193.  Gordon  v.  Raynes,  3  P.  WUl.  134.  Duke  of 
Chandos  r.  Talbot,  2  P.  Will.  613.  Jennings  v.  Lukes,  2  P.  WUl.  276.  Hall  v.  Terry, 
1  Atk.  502.  Prowse  v.  Abington,  1  Atk.  482.  May  v.  Andrews  (cited  in  Dawson 
T.  KeUett,  1  Bro.  Cha.  Bep.  123).  Boycott  v.  Cotton,  1  Atk.  566.  Van  v.  Clarke,  1  Atk. 
613.  AttomethGerural  t.  Milner,  3  Atk.  112,  are  cases  in  which  it  was  held,  that 
charges  upon  and,  payable  at  a  future  day,  could  not  be  raised,  where  the  party  to  be 
benefited  dies  before  the  time  of  payment,  and  that,  whether  the  charge  is  created 
by  deed  or  will,  or  provided  by  way  of  portion  for  a  child,  or  given  merely  as  a  legacy 
by  collateral  relations,  or  others,  and  whether  with,  or  without  interest.  However, 
there  are  several  cases,  which  considering  the  rule  as  laid  down  in  Patolett  v.  Pawlett, 
to  be  too  much  stxained,  have  aimed  at  a  modification  of  it,  by  adopting  in  the  con- 
Btmction  of  the  rule,  the  following  distinction,  viz.  "  whether  the  time  of  payment 
"  refers  to  the  circumstances  of  the  person,  or  of  the  fund " :  where  it  refers  to  the  circum- 
BtBDeea  of  the  person  to  take,  as  in  the  case  of  a  portion,  the  court  has  construed  a 
sum  BO  given  to  be  so  connected  with  the  purpose  for  which  it  was  given,  that  it  was 
not  intended  to  be  given  for  any  other  purpose ;  so  that  the  purpose  failing,  the  land 
onght  not  to  be  charged :  but  where  a  legacy  is  given  out  of  a  particular  fimd,  with  a 
reference  to  the  time  when  it  shall  vest  in  possession,  as  for  instance  to  B.  with  a  charge 
to  C.,  it  is  a  distribution  of  the  fund  between  the  person  to  take  in  present,  and  him  who 
is  to  take  in  future,  and  the  gift  to  C.  vests  immediately.   Butler  v.  Buncombe,  1  P. 

457.  PUfield's  case,  2  P.  WUl.  513.  Hutchins  v.  Foy,  Comyn's  Bep.  716. 
Lowlher  v.  Condon,  2  Atk.  127.  Hodgeson  v.  Rawson,  1  Ves.  44.  Sherman  v.  Collins, 
3  Atk.  319.  Godwin  v.  Monday,  1  Bro.  Cha.  Bep.  191.  Thompson  v.  Dow,  cited  ibid. 
193.  Dawson  v.  Killett,  I  Bro.  Cha.  Bep.  119.  Jeal  v.  Tickener,  cited  ibid.  120. 
Clarke  v.  Moss,  ibid.  120.  Kemp  v.  Davy,  ibid.  121.  Tunstall  v.  Brachen,  ibid. 
124.  For  the  cases  where  portions  have  been  given  out  of  land,  aTtd  no  time  of  payment 
expressed,  vide  Earl  of  Rivers  v.  Earl  of  Derby,  2  Vem.  72.  Cmsper  v.  Scott,  3  P.  WUl. 
172.  Brewvit  v.  Brewin,  Prec,  in  Chanc  196.  Lord  Teynham  v.  Webb,  2  Ves.  209. 
Lord  Hituhinbrohe  t.  Seymour,  1  Bro.  Cha.  Bep.  395. 
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Gaae  22.— Budgs  vernu  Barkjek. 
18/ttZy[1736]. 

A.  bequeaths  to  Iiis  grandchildren,  B.  C.  and  2).  £1000  a^piece,  and  the  interest  thereof 
to  their  use ;  and  if  any  dies,  to  the  survivora  or  survivor  share  and  share  aUke ; 
the  interest  to  be  paid  to  their  father  to  be  improved  to  their  use ;  B.  dies  an  infant, 
then  C.  dies ;  the  ahare  which  C.  took  by  the  death  of  B.  BhaH  not  survive  to  D. 
but  go  to  £.  the  father ;  who  administered  to  C.  The  interest  and  principal  are 
to  receive  the  same  construction. 

Thomas  Cole  made  his  will  as  follows,  viz.  "  I  give  unto  my  grand-daughteis,  Elizar 
"  beth  and  Anne,  and  to  my  grandson  Thomas  £1000  of  my  capital  stock  [125]  >n 
"  the  East  India  Company,  and  the  interest  thereof  to  them  for  their  use.  And  if 
"  any  dies,  to  the  aumvora  or  aurvivor  share  and  share  alike }  and  my  meaning  is, 
"  that  the  interest  shall  be  paid  to  their  father  my  son  Howard,  to  be  improved  to  uieir 
"  use."  The  grandson  died  an  infant,  by  which  his  share  survived  amongst  his  two 
sisters  ;  then  one  of  the  sisters  dies,  and  the  question  was,  whether  the  share  she  had 
taken  by  survivorship  upon  her  brother's  death  should  survive  to  the  other  sister, 
as  well  as  her  original  legacy  of  £1000  1  or  whether  that  share  taken  by  survivoiehip 
should  go  to  the  ^ther,  who  was  her  administrator  1 

Master  of  the  Bdls.  The  first  question  is,  whether  the  interest  shall  receive  a 
different  construction  from  the  principal  1  But  I  think  it  will  not ;  for,  being  bo^ 
couj^bd  together,  they  must  receive  the  same  determination. 

The  next  question  is,  whether  the  share  arising  by  survivorship,  which  the  deceased 
sister  took  upon  her  brother's  death,  will  survive  to  the  next  sister ;  or,  whether  it 
will  ^  to  her  father  who  is  her  administrator  1  And  I  am  of  opinion  that  it  does  not 
survive,  but  goes  to  her  administrator.  Indeed,  it  may  be,  the  testator  intended  the 
whole  to  go  amongst  his  grandchildren,  and  nobody  else  to  have  any  benefit :  but 
whatever  his  intent  might  be,  I  must  judge  upon  the  words  of  the  will ;  and  accord- 
ing to  those,  the  hmitation  over  relates  to  the  legacy  only.  Had  they  not  been  distinct 
legatees,  it  might  have  been  another  question :  but  being  intirely  distinct,  and  not 
even  so  much  as  tenants  in  common,  uie  case  is  the  same  as  that  of  Beames  versus 
Ballard  (1)  before  the  Lord  Kim.g,  June  1,  1727,  where  it  was  decreed  for  the  admin- 
istrator. And  agrees  with  the  Lord  Holt's  opinion  cited  in  Woodvnrd  and  GloArook't 
case,  2  Vem.  388;  (2)  the  devise  is  several,  and  the  question  is  not  upcm  die  original 
share,  but  upon  the  share  that  accrued  by  the  survivorship,  which  goes  to  the  ad- 
ministrator by  reason  of  the  words  share  [126]  tmd  shtart  tUtkct  which  are  tantamount 
to  the  words  equally  to  be  divided. 

And  so  decreed  (3)  the  share  accruing  by  survivorship  to  the  father,  who  was 
the  administrator  of  the  deceased,   {Iteg.  Lib.  A.  1734,  fol.  537.) 

(1)  There  was  a  devise  to  four  children  of  £500  arpiece  at  eighteen  or  marriage, 
then  to  the  survivors  or  survivor  of  such  survivors ;  one  of  the  children  died  a  minor, 
and  then  his  share  survived  to  the  three  remaining  children ;  another  afterwards 
died  a  minor ;  and  the  question  was,  whether  the  share  which  came  by  survivorship 
to  the  last  deceased  minor,  should  upon  the  minor's  death  surrive  again,  and  held 
it  should  not. 

(2)  The  testator  B.  G.  by  hia  will  {inter  alia)  devised  several  parcels  of  land  to  bis 
several  children  m  tafl,  and  if  any  of  them  died  before  twenty,  or  unmarried,  such 
child's  part  to  go  over  to  the  survivor's  children.  In  ejectment  before  Lord  B<^, 
he  was  of  opinion,  that  Thomas  dying  unmarried,  though  he  attained  his  age  of  twenty- 
one,  his  moiety  went  over  to  the  survivors ;  and  Jmn,  another  son  likewise  dying 
unmarried,  though  after  twenty-one,  that  his  moiety  went  over  to  the  survivors; 
but  that  what  went  over  to  Jotm,  on  the  death  of  his  brother  Thomas,  would  not 
go  over  again  a  second  time. 

(3)  V^e  ex  parte  West,  in  the  matter  of  Scaise,  a  bankrupt,  1  Bro.  Chan.  Bep.  577, 
from  the  report  of  which  case  it  appears  as  if  Lord  ThuHow  did  not  altogetiher  coincide 
in  opinion  with  Lord  TaU}ot  in  the  doctrine  exhilHted  him  in  Budge  r.  Barker ; 
for  he  seemed  to  think  it  a  very  natural  construction,  that  the  word  *  diare "  (used 
by  the  testator  in  the  lastHinentioned  case)  meant  all  that  the  party  took  under  the  wUl, 
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which  would  take  in  the  survived  part  as  well  aa  the  original  share  ;  and  that  it  struck 
him  forciUy  that  the  whole  ought  to  survive ;  but  as  there  were  cases  in  point  which 
expressly  detennined  otherwise,  he  did  not  care,  sitting  in  bankruptcies,  to  overturn 
them  in  the  case  before  him. 

The  parties  afterwards  filed  a  bill,  and  the  cause  was  set  down  before  bis  Honour 
the  Matter  cf  tha  BoUb^  who  decreed  that  the  share  did  not  survive  a  second  time.  Vid. 
fttoo  P^rkinu  t.  MickUthmUey  I  P,  WUl.  278.  Pain  v.  £«uon,  3  Atk.  78. 


Case  23.— Moor  versus  Black  &  al'. 
26  Jiiiy[1735]. 

A.  dies  seised  of  lauds,  which  descend  upon  B.  and  C.  in  coparcenary  :  B.  before 
receipt  of  rent,  or  partition  made  dies ;  his  widow  brings  a  bill  to  have  dower  assigned, 
Biugesting  that  C.  had  all  the  title-deeds ;  upon  demurrer  resdved,  that  this  court 
wu^reUiBTe  in  such  case.  The  demurrer  over-ruled. 

The  plaintiff  by  her  bill  char^^,  that  Mr.  Bawlvtuon  died  upon  the  8th  of  July 
1732,  eoaed  ci  several  estates,  which  upon  his  death  descerkled,  as  to  one  moiety,  u^n 
the  daintiff*B  husband  in  fee ;  who  died  the  11th  of  March  after,  before  any  partition 
made ;  and  that  the  defendants  had  got  possession  of  all  the  title^eeds ;  whereby 
she  was  disabled  from  suing  for  dower  at  law,  and  therefore  came  into  this  court  to 
have  her  dower  assigned  of  what  lands  descended  to  her  husband- 

The  defendants  demurred,  for  that  the  pUintif  s  right  of  dower  was  a  right  merely 
at  lav  and  triable  by  a  jury ;  and  that  no  impedhnent  was  suggested  why  she  could 
not  recover  at  law. 

Mr.  Attorney  General  and  Mr.  Forester  insisted  for  the  |)laintlS  that  she  was  proper 
to  come  into  this  court,  IxAh  by  reason  of  the  deed  being  m  the  defendant's  hands,(l) 
without  which  she  could  not  {Krove  her  title  at  law ;  anaalso  for  that  the  estate  being 
in  ooparoenaxy,  and  no  partition  made,  the  sherifi  could,  upon  recovery  in  a  writ  of 
dower,  put  her  into  possession  but  of  a  third  of  an  undivided  moiety ;  and  that  still 
recourse  must  be  had  to  this  Court  for  a  certainty,  and  not  to  set  out  a  part  to  her. 
The  judgment  in  dower  not  reducing  it  to  more  certainty  than  it  was  before ;  according 
to  1  Inst,  sec  45,  wd  that  by  bringing  this  bill,  the  jdaintiff  had  only  done  at  first 
what  she  must  have  done  at  last. 

[127]  Mr.  Fazakerley  insisted  on  the  other  hand  for  the  defendant,  that  though 
the  {daintifi  might  be  intitled  to  a  discovery,  yet  she  could  not  be  so  to  have  dower 
HBigned  her ;  that  being  a  title  merely  at  law,  and  for  a  detainer  tA  which,  damages 
were  to  be  aasessed  by  a  jury ;  and  that  she  was  not  intitled  to  the  possession  of  the 
deeds,  but  that  th^  belonged  to  the  defendant 

The  Lord  Cheuudlor  ovn^ruled  the  demurrer  upon  both  pdnts,  saying,  tliat  there 
WIS  no  possibility  for  the  jdaintiff  (as  appeared  to  him)  to  recover  without  the  assistance 
of  the  deeds :  for,  the  estate  descending  upon  her  husband  in  July,  and  he  dying  upon 
the  11th  of  Metrch  after,  before  any  receipt  of  rent,  or  partition  made,  she  could  not 
prove  a  seisin  at  law  to  entitle  heraelf  to  dower. 

Secondly,  that  she  lay  under  another  difficulty,  as  her  husband's  estate  was  com- 
plicated, and  that  she  must  come  here  for  a  partition ;  otherwise  the  consequence 
would  be,  that  after  judgment  and  execution,  she  must,  at  the  end  of  every  six  months, 
bs  driven  to  her  action  against  such  as  held  jointly  with  her,  and  who  received  the 
profits,  for  her  share,  ana  also  for  her  damages  for  the  detainer ;  which  would  be 
absurd  and  unreasonable.  (So  Cnrtit  v.  Curtis,  2  Bro.  Cha.  Bep.  620,  which  establishes 
the  doctrine,  tiiat  a  widow  may  in  all  oases  sue  for  dower  in  a  court  of  equity.) 

(1)  For  if  there  should  happen  to  be  a  mortgage  or  term  of  years  in  her  way,  she 
would  be  ddeated  at  law  and  liable  to  costs. 
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Case  24.— Hudson  versus  Hudson. 

S0thJuly[m5]i 

Administratioa  is  granted  to  two ;  one  of  them  dies,  the  administration  surviTes. 

The  plaintifE  brought  his  bill,  as  administrator,  aj^inst  the  defendant ;  who  ^eaded, 
that  administration  had  been  granted  to  the  plaintiff  and  to  another  who  died  before 
the  bill  brought :  and  upon  that  plea  the  question  was,  whether,  when  an  adminiatrar 
tion  is  granted  to  two,  and  one  dies,  the  administration  shall  cease  «kd  be  T<»d  T  or 
whether  it  shall  survive  to  the  other  who  is  still  living  1 

[12S]  The  Couxt  doubted  at  first,  and  would  hear  civilians :  and  accordindy  it 
was  now  argued  by  Dr.  Strt^um  for  the  i^aintifE}  and  by  Dr.  Lee  for  the  defendant ; 
and  he  quoted  the  case  of  Bowden  versus  Sotoden,  the  30th  or  3lBt  of  A.prU  1734, 
where  it  was  adjudged  in  the  Court  of  Arches,  that  an  administration  does  in  such 
case  determine  and  cease,  and  does  not  survive ;  being  but  an  authority,  and  no  interest. 

Lo7-d  Chancellor.  There  are  authorities  both  ways  in  the  present  case,  viz.  that 
of  Adams  and  Buckland,  2  Vem.  514,  where  it  was  held  by  the  Lord  Govspery  that  an 
administration (1)  would  survive;  and  that  of  Botoden  versus  Bowden,  where  the 
contrary  was  determined  in  the  ecclesiastical  Court.  As  therefore  the  precedents 
are  not  uniform,  we  mxist  consider  this  case  according  to  the  general  rules  oi  survivor- 
ship; which  seem  to  be  pretty  much  the  same  both  by  the  common  and  civil  law. 
If  an  estate  for  99  ^ears  be  granted  to  two.  if  they  shall  so  long  live,  when  one  dies 
the  estate  is  detemuned  i  but  if  a  grant  be  made  to  two  for  their  lives,  when  one  dies 
the  survivor  shall  take  the  whole ;  according  to  BrudenelVs  case,  5  Co.  9 ;  but  in 
Auditor  Curie's  case,  11  Co.  1,  it  is  held,  that  S  an  office  be  granted  to  two,  there  shall 
be  no  survivorship  of  it  without  special  words.  We  must  now  consider  which  of  these 
cases  resembles  the  present  one  most.  It  cannot  properly  be  said  that  there  was  any 
such  thing  as  an  administrator  before  the  statute  31  Ed.  3,  Cap.  11.  Before  that 
statute,  where  one  died  intestate,  the  king,  as  pater  petrice,  was  to  take  care  of  his  estate ; 
and  this  did,  in  process  of  time,  devolve  from  the  king  to  the  ordinary.  And  the  statute 
of  Westm.  2,  cap.  19,  which  was  made  to  compel  the  ordinary  to  pay  the  intestate's 
debts,  looks  as  if  they  had  not  been  very  forward  in  it  before.  But  by  the  31  Ed.  1 
the  ordinary  is  to  grant  administration  :  and  therefore  the  administrator  is  the  creature 
of  that  statute,  am  is  to  be  considered  accordingly.  The  express  words  of  the  ftolttle 
enable  him  to  sue  and  be  sued  as  an  executor :  and  rince  that  time  [129]  '^^  l)u  nevsr 
been  doubted  but  that  the  property  of  the  goods  was  well  vested  in  him,  since  he  now 
represents  the  intestate  in  every  thing.  By  the  wording  of  the  21  H.  8,  cap.  6.  one 
would  imagine,  that  somewhat  beneficial  is  intended  to  the  administrator,  by  reason 
of  the  persons  there  mentioned,  to  whom  administration  is  to  be  granted,  vie.  the  most 
lawful  friend  :  for,  had  no  benefit  been  intended  to  him,  why  might  not  the  adminie- 
tration  be  granted  to  any  other  as  well  as  to  the  nearest  of  kin  1  The  spiritual  courts 
did  indeed  take  bonds  of  the  administrators  to  oblige  them  to  distribute  the  estate  ; 
but  as  often  as  they  did  so,  they  were  prohibited  by  the  temporal  courts.  Nor  does 
the  statute  of  distributions  alter  the  nature  of  the  office ;  it  makes  him  only  to  be  as 
it  were  a  trustee  for  the  persons  intitled  to  a  distribution,  and  usually  for  himsrif  as 
one  of  them ;  and  then  if  a  joint  estate  at  law  will  survive,  why  shall  not  an  adminn- 
tration,  when  they  both  have  a  joint  estate  in  it  Y  A  trust  will  survive  ^ough  no 
way  beneficial  to  the  trustee ;  and  the  administrators  being  a^niointed  by  the  sUUvIe 
to  come  in  Ueu  of  executors,  the  statute  has  therefore  made  a  will  for  himt  who  is  dead 
intestate  :  and  the  office  of  administrator  is  every  way  to  be  compared  to  that  of  an 
executor.  (Bacon's  Law  Tracts,  82,  ed.  1741.  Bum's  Ecdes.  law,  233.)  It  has 
been  said  indeed,  that  one  executor  may  do  many  acts  which  one  administrator  cannot 
do  without  the  other  administrator ;  but  that  is  nothing  to  the  survivorship  either 
for  or  against  it.  I  have  all  due  regard  for  the  determinations  in  the  Ecclesiastical 
Oourt ;  but  have  likewise  a  great  deal  for  those  of  a  noble  person  who  sat  here  widi 
as  much  honour  as  any  man  ever  did ;  and  be  having  determined  this  point  in  Adams 
and  Buddand's  case,  I  think  it  safer  for  me  to  follow  that  authority  tiian  any  other 
which  may  have  passed  in  tiie  £ccl«iastical  Oourt  svb  silerUio ;  eiqieoially  when  the 
question  arises  upon  the  construction  of  several  acts  of  pfurliament,  the  C(nistruction 
(rf  which  belongs  to  the  temporal  courts. 

And  so  over-ruled  the  plea.   {Beg.  Lib.  A.  1736,  fol.  468.) 
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(1)  Upon  the  ground  that  adminktration  is  not  a  bare  authority,  but  an  office ; 
for  admioistrators  are  enabled  to  bring  aotiona  in  their  own  names,  come  in  the  place 
of  executon,  aiul  therefore  the  office  survives. 

[130]  Case  25.— Hebvet  versus  Sir  Edward  Desbouverie  and  Others. 

8  Au^^  [1735]. 
[Distinguished,  Bruin  v.  Knott,  1842,  12  Sim.  448.] 

By  the  custom  of  London,  a  freeman  cannot  devise  either  the  orphanage  part,  or  the 

contingency  of  the  benefit  of  survivorship,  among  orphans.  Neither  can  an  orphan 
,  devise  his  orphanage  part,  or  the  part  which  accrued  by  survivorship.   But  such 

freeman  may  give,  by  will,  to  his  children,  legacies  inconsistent  with  the  distribution 
.  under  the  custom ;  and  then  such  children  must  make  their  election,  whether 

they  will  abide  by  the  will,  or  by  the  custom  1  But  they  cuinot  abide  by  tiie  will 

in  part  only,  and  take  the  benefit  of  the  custom  also. 

This  cause  came  on  by  consent,  .and  was  thus:  Sir  Christopher  Desbouverie  (a 
freeman  of  London)  being  seised  of  a  very  considerable  real  estace,  and  possessed  of 
a  personal  estate  of  the  value  of  £60,000,  by  his  will  dated  January  21,  1730,  gave 
to  Anne  his  eldest  daughter  (now  the  wife  of  Mr.  Hervey,  one  of  the  plaintiSis)  the 
sum  of  £12,000,  and  to  his  dsughtar  Elisah^  (another  of  the  plaintifis)  the  gum  of 
£7000,  and  to  the  defendant  Jwit  DeAouverie,  his  yoimger  son,  £14,000,  wad  devised 
all  the  rest  and  readue  of  his  personal  estate  to  his  executors,  in  trust  for  his  eldest 
son.  Freeman  De^Muoerie,  until  he  should  attain  his  age  of  twenty-one  :  and  in  case 
his  eldest  son  should  die  before  that  age,  he  gave  all  the  residue  to  the  defendant  John, 

By  a  codicil  dated  July  17,  1732,  he  gave  his  daughter  Elieabeth  £3000  more  (which 
made  her  fortune  £10,000),  and  thereby  taking  notice  that  his  daughter  Anne  had  been 
some  time  married  to  Mr.  Hervey,  instead  of  £12,000  he  gave  her  but  £10,000,  and 
desired  that  Mr.  Hervey  should  immediately,  upon  his  decease,  give  the  rest  of  his 
executors  (Mr.  Hervey  himself  being  one)  a  bond,  rmouncing  all  farther  claims  and 
demands  of  and  from  his  estate.  The  testator  died  soon  after,  leaving  no  wife,  and  only 
tha  four  children  above  named.  About  two  years  after  Mr.  Freema/n  Desbouverie 
diad  at  the  age  of  eighteen,  having  made  his  wiU ;  whereby,  aftor  some  pecuniary 
lo^iaaas  ^en.  he  made  his  brother  John  resuLuary  legatee. 

[131]  The  plaintifi's  bill  was,  to  be  let  into  a  share  of  Freeman's  orphanage  part,  as 
distributable  amongst  the  surviving  children  by  the  custom,  Freeman  dying  before 
twenty-one,  who  could  neither  devise  his  orphanage  share  before  that  age,  nor  could 
his  faUier  devise  it,  upon  the  contingency  of  his  dying  before  twenty-one,  to  one  child 
in  bar  of  the  rest ;  the  custom  being  paramount  to  the  will,  and  not  to  be  controlled 
by  it. 

Mr.  AUcmey  General,  Mr.  Faea^rley,  Mr.  Moreton,  and  Mr.  Forrester,  argued 
toT  the  plaintifEs,  that  according  to  the  custom  nothing  stood  in  the  way  of  the  plaintifE's 
daim ;  for,  that  tha  orphan  himself  could  not  devise  his  share,  aox  could  the  fiather 
devise  it  over  upon  the  ccmtingency  of  his  son's  dying  before  twenty-one ;  acoordin^ 
to  Pate  and  HaUan*a  case,  1  Chan.  Cases,  199,  and  that  of  Wilcox  versus  Wilcox,  2 
Vttu,  fi&8>,(l)  and  according  to  the  constant  course  of  the  city  ;  which  appeared  from 
the  following  precedents  taken  out  of  the  city  books,  vie.  Saturday, — April  1570. 
"  This  day  it  was  put  in  question,  whether  William  Offiey,  merchant,  who  married 

■  Anne  one  daughter  of  William  Bestoick  of  London,  draper,  and  was  advanced  in 
'  the  life  of  the  said  William  her  father,  should  or  justly  ou^t  to  have  any  part  or 
"  portion  of  the  orphanage  share  of  Arthur  Besvtick,  one  of  the  orphans  of  the  said 

*  WiUiam  Beswiekj  which  Arthur  is  deceased,  amongst  other  the  orphans  of  the  sud 

■  WiUiam,  after  the  decease  of  the  said  Arthur,  or  not  1  Whereupon  the  ancimt 
"  and  old  recoxds  were  seen  and  considered ;  and  for  that  it  appealed,  by  the  ancimt 
'  ensUHn  of  thie  oil^.  that  the  said  William  OffUy^  in  the  right  of  the  said  Aiuw  his 
"  wife,  evight  to  hare,  amongst  other  the  orphans  and  chil£en  <rf  ^e  raid  WtUiam 
'  Beewiek,  his  part  of  the  orphanage  and  portion  of  the  said  Arthur  after  his  decease ; 

*  it  was  ordered,  that  the  surety's  bond  for  the  said  orphan  shall  be  sent  to  for  the 
"  payment  of  the  same  to  the  said  William  Offley. 
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[132]  '■  custom  was,  that  if  the  orphanage  shares  were  not  brought  into 
the  chamber  of  London,  securities  were  given  for  the  payment. 

"  Another  to  the  same  purpose,  Friday,  June  20,  1672. 

"  Cur.  Speeialis  TctU.  die  24  Maij  1625. 

"  Accordiag  to  the  order  of  this  honourable  court  of  the  10th  of  this  instant  May 
"  we  have  sundry  times  met  together,  and  considered  of  the  matters  thereby  referred 
"  to  us ;  and  upon  examination,  perusal  and  consideration  had  of  ancient  and  later 
"  books  and  records  of  this  city,  we  find  that  the  custom  is,  and  so  hath  been  taken, 
"  declared  and  adjudged  by  the  court,  that  the  orphanage  part  and  portion  of  an  orphan 
"  of  this  oity,  dying  in  his  or  her  minority,  within  the  age  of  twenty-one  years,  whethw 
"  son  or  daughter  (if  such  orphan  daughter,  so  deceasing,  be  unmarried  at  the  time 
"  of  his  or  her  decease)  by  the  custom  of  this  city  ought  to  come  and  be  to  and  amongst 
"  his  or  her  brethren  or  sisters  by  the  father  surviving,  as  well  advanced  ag  not  advanced 
'  in  the  life  of  the  father ;  although  the  father  of  such  orphan,  by  his  last  will,  should 
"  otherwise  dispose  of  the  same,  or  should  die  without  a  will.  Tbia  24th  day  of  May 
"  1 626.  Heneage  Finch  recorder,  Thomas  Middleton,  Bdward  Barkham,  dbc  And  upon 

*  the  certificate  a  judgment  given." 

"  Another  judgment  of  the  same  nature,  Fdtruary  28,  1672,  26  Ch,  2,  and  the 
'same  certificate  to  the  Oouit  of  Chancery,  Fdmuary  18,  1702,  1  Ann.  in  Jesson 

*  and  Essington'a  case,  Precedents  in  Chancery,  207." 

''MartisS  Octobris  1639. 

"  Whereas  in  the  cause,  at  the  suit  of  George  Combe  and  Anfi«  his  wife,  one  of  the 
"  daughters  of  Vlalter  Burton  deceased,  late  citizen  and  freeman  of  Zi<m-[133}-<^on, 
"  complainant  against  John  Burton  and  others,  depending  in  the  court  of  requests, 
"  the  said  court  finding  the  question  to  depend  upon  the  custom  of  this  city,  whether 
"  thereby  any  orphan  of  this  city,  under  age,  may  by  will  devise  his  orphanage  part 
"  or  not  1  or,  whether  the  same  ought  not  to  be  distributed  among  the  rest  of  the  orphans, 
"  notwithstandmg  the  devise  by  will  ?  did  think  fit  that  the  plaintiff's  counsel  make 
"  their  case  concerning  the  said  point,  and  that  Mr.  Recorder  and  Mr.  Common  Serjeant 
"  shall  be  attended  therewith ;  and  that  after  consideration  had,  to  certify  the  afore- 
"  said  court  t^e  custom  of  this  city  in  the  said  pdnt :  now  this  day  the  case  was  pro- 
"  sented  unto  this  court  under  the  hand  of  ooimsel  on  both  sides ;  umd  upon  advice 
"  wad  counsel  taken  thereupon  by  this  court,  it  was  agreed  fmd  ordered  by  this  court, 
"that  Mr.  Recorder  certify  according  to  the  truth  and  custom  of  this  city,  that  an 
"  orphan,  before  his  full  age  of  twenty-one  years,  cannot  by  will  devise  his  orphanage 
"  part ;  but  that  the  same  ought  to  be  distributed  amongst  the  rest  of  the  surriTing 
"  orphans,  according  to  the  laudable  custom  always  approved  of." 

A  certificate  of  the  same  purport  to  the  Court  of  Chancery,  Jtmuary  17, 1655. 

The  plaintiff's  counsel  insisted,  that  by  these  precedents  it  plainly  appeared,  that . 
neither  the  father  nor  the  orphan  (during  the  minority)  oould  make  any  dispositicm 
of  the  orphanage  share  in  bar  of  the  right  of  the  surviving  orphans ;  and  thiU;  being 
-established,  nothing  could  bar  the  plamtifEs  in  the  present  case  but  the  pretended 
satisfaction  given  by  the  father's  vm  for  their  several  orphanage  shares ;  which  al- 
though indeed  not  so  considerable  as  the  It^aciee  left  by  the  wnl,  yet  these  legwaes 
cotild  never  be  taken  as  a  satisfaction  for  this  contingency ;  but  as  to  the  £2500  devised 
to  each  above  their  or-[134]-phana>fi;e  share,  must  be  taken  as  a  mere  bounty  from 
the  testator.  That  this  case  differed  from  that  of  Kitson  versus  Kitson,  Mich.  1712, 
Precedents  in  Chan.  351,  and  %  Cases,  28  {md.  also  1  P.  WUl.  533.  S.  C),  where  the 
wife  was  obliged  to  take  either  by  the  will  or  the  custom  ;  for,  that  upon  the  huslMmd's 
death  there  was  a  present  right  vested  immediately  in  the  wUq,  which  the  will  (if  ^e 
<^ose  standing  to  that)  should  be  a  satisfaction  for ;  but  here  was  no  right  in  ^eplaintifis, 
upon  the  father's  death,  to  any  thing  but  their  own  orphsmage  shares.  Tbk  was  a 
mere  contingency  to  arise,  not  out  of  their  father's,  but  out  oi  their  brother's  ertate,  and 
is  to  be  considered  only  in  that  light ;  that  the  oases  upon  satisfaotbn  are  generally 
between  debtor  imd  creditor ;  as  is  held  in  Lechmere  and  Lady  Lechmere's  ease  (onfe,  80)  ; 
but  here  was  neither  debtor  ma  creditor,  but  a  mere  chance  which  the  custom  gives 
to  every  child  of  a  freeman  to  take  his  brother's  or  his  Aster's  share  if  dying  undor  ; 
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and  oomequently  the  rules  of  satisfaction  did  not  reach  this  case.  That  had  Sir  Christo- 
pher DeAtnaerie  advanced  the  plaintifb  in  his  life-time,  it  would  never  have  barred  them 
from  this  right  of  surviTorship ;  as  was  clear  from  the  above  precedents ;  and  if  so, 
if  was  hard  to  take  it  from  them,  because  the  advancement  was  bj  will,  and  not  by  act 
executed  in  the  father's  life-time. 

Mr.  Sdicitor  General  insisted  for  the  defendants,  that  the  testator's  intent  was  mani- 
feat,  that  the  plaintifte  should  have  no  more  than  £10,000  each ;  and  that  he  had  this 
very  contingency  in  view  which  has  happened  :  so  that  the  question  is,  whether  the 
willafaall  be  complied  with,  or  whether  the  plaintifb  shall  be  at  Hberty  to  drop  that  which 
makes  against  them,  and  take  up  that  which  makes  for  them,  relying  upon  the  operation 
of  the  custom  1  The  defendants  do  not  pretend  that  the  father  had  power  to  devise 
the  0T|diana^  share,  that  is,  the  share  of  any  of  the  children  that  should  die  before 
twenty-one,  m  bar  of  the  custom ;  but  what  they  inmst  upon  is,  that  if  the  pjaintifb 
will  take  advan-[13£^tage  of  the  additional  bequest  beyond  the  orphanage  share,  they 
must  comply  in  the  whole  with  the  will,  and  not  comply  with  one  part  and  waive  the 
other.  The  objection  that  this  was  a  future  contingent  right,  and  therefore  not  within 
the  will,  cannot  alter  the  case ;  for,  although  it  was  but  a  contingency  at  the  time 
of  the  testator's  death,  vet  the  release  of  that  contingency  might  as  well  be  the  consider- 
ation of  this  additional  bequest,  as  if  it  had  been  a  present  right  immediately  upon 
&  Christopher's  death. 

Lord  Chanoellor.  The  question  here  arises  upon  the  will  compared  with  the  custom. 
R  is  dear  that  the  testator  intended  by  his  will  to  make  a  disposition  of  his  personal 
estate :  he  has  given  his  daughter  Elizabeth  £3000,  in  case  his  son  Freeman  should  die 
before  twOnty-one ;  and  by  the  codidl  ^ves  some  additional  legades  to  his  chiklren ; 
but  makes  no  aHwation,  as  to  the  devise  over  to  his  son  John,  the  eldest  son  dying 
before  twenty-one.  Had  this  stood  upon  the  custom  alone,  there  must  have  been 
a  distribution  of  his  orphanage  share :  but  now  it  is  to  be  considered,  whether  the  custom 
shall  prevail  against  the  express  limitations  of  the  will  %  The  custom  is  dear  that 
children  advanced,  as  well  as  those  who  are  not  advanced,  are  intitled  to  a  distribution : 
and  the  reason  is,  that  when  the  father  advances  his  child  in  his  life-time,  it  is  supposed 
to  be  done  with  regard  to  his  present  circumstances ;  and  if  it  do  not  appear  how 
much  he  was  advanced  with  it,  it  is  a  bar ;  otherwise,  if  the  qaatUum  appear ;  for, 
the  father  shall  not  have  it  in  his  power  to  advance  one  more  than  the  other  upon  pre- 
sumption that  the  other  may  be  more  fully  provided  for  by  the  death  of  a  tlurd ;  and 
therefore  it  is  very  reasonable  that  a  child  advanced,  as  ww  as  one  not  advanced,  shall 
be  intitled  to  a  share  upon  the  death  of  a  brother  or  sister.  It  is  dear  therefore  that 
neither  the  freeman  nor  the  orphan  can  deidse  against  the  custom ;  nor  can  they 
any  more  devise  what  accrued  by  survivorship  than  the  original  share :  but  still  the  father 
may  make  a  disposition  by  his  will,  and  leave  [136]  it  to  his  children's  option,  either  to 
take  by  the  will  or  stand  by  the  custom.  If  thev  choose  the  former,  that  will  be  a  waiver 
of  the  custom ;  for,  it  would  be  imreasonable  to  admit  a  latitude  of  taking  by  the 
will,  as  far  a£  that  makes  for  the  party,  and  likewise  by  the  custom,  as  far  as  that  will 
go,  and  waive  the  other  part  of  the  will  which  makes  against  him.  The  case  of  Noya 
veraufl  Mordaunt,  2  Vem.  581,  goes  upon  that  reason :  axid  the  dty  precedents  prove 
only,  that  the  father  cannot  by  mil  dispose  of  the  orphanaf^  share  in  bar  of  the  custom ; 
but  do  not  prove,  that  where  a  will  is  made,  and  legacus  given  by  that  will,  which 
the  ehild  aocepta  of,  that  he  shall  notwithstanding  have  recourse  to  the  custom  for  his 
fhaie ;  and  so,  by  taking  both  under  the  will  and  the  custom,  defeat  that  provision 
intended  by  his  tether  for  others.  The  bond  that  the  plajntifi  was  to  give,  is  to  me  a 
stnoig  proof  that  the  testator  had  the  custom  in  view,  and  intended  notwithstanding 
to  m^e  this  provision  for  his  children ;  for,  it  does  not  appear  that  either  the  plaintifi, 
Mr.  Hervey  or  his  wife  had  any  other  claim  or  right  to  any  part  of  the  testator's  estate 
but  what  the  custom  of  London  gave  them :  nor  can  I  ever  think  that  this  contingency 
win  give  them  a  right  to  take  both  by  the  will  and  the  custom :  for,  even  supposing 
it  to  be  the  orphan's  estate,  it  is  dear  that  the  testator  considered  it  aa  his  own  ;  and 
in  that  view,  and  upon  that  consideration,  gave  the  plaintiffs  the  additional  sum  of 
£3500  beyond  what  was  due  to  them  by  the  custom.  And  indeed,  in  propriety  of 
i^ieech,  the  orphanage  shares  are  so  many  demands  upon  hk  estate ;  so  that  his  expree- 
aMm  is  not  so  improper  as  may  be  thoi^ht  But  however,  his  intent  is  dear ;  and 
tbat  must  take  pkuse,  olthoug^h  ms  expressions  be  not  so  correct  as  nught  be;  and  £1 0,000 
being  better  than  £7600  (which  was  the  amount  of  the  shares  of  each  of  the  plaintiffs), 
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with  eanimgeoxam  of  incrMseB  by  the  death  of  the  other  chfldren,  thig  bequest  of 
£10,000  must  be  taken  as  a  bar  to  what  may  happwi  by  the  contingeiu^.  I  am  there- 
fore of  [137]  opinion,  that  his  intent  was  to  dispose  of  his  personal  estate  in  such  a  manner 
as  that  if  the  pUunti&  choose  to  take  by  the  will,  they  should  be  barred  of  what  was  due 
by  the  custom.  And  so  decreed  an  election  {Beg.  Lib.  A.  1 735,  fd.  692),  and  if  they  took 
by  the  will,  then  to  take  nothing  by  the  custom ;  reeerring  to  the  plaintifi  Eli£abeth 
her  election  imtil  twenty-one  or  marriage ;  and  that  Blr.  Hervey  and  his  wife  ihould 
make  theirs  before  the  first  day  of  Hilary  Term  next. 

(V)  So  Jesson  t.  Essington,  Prec.  in  Chanc.  207.  Vid,  aUn  Auey  t.  Duboimriet  3 
P.  WiU.  318,  note.  Leoffes  v.  Lewen  A  al\  Pnc.  in  Chanc.  272;  7  Tin.  Ahr. 
213,  fL.  3.   Ftmht  t.  Leuen,  1  Yem,  88. 


[138]      Term.  S.  Michaeus,  9  Geo.  II.  in  Cukia  Cancsj.4RIX. 
Caae  26.— Attorney  General  fxrsva  ^ixm. 
Nov.  12  [1735]. 

A.  devises  a  trust  estate  to  B.  and  his  heirs,  and  dies.  B.  dies.  The  wife  of 
B.  cannot  be  endowed  of  it. 

Anne  Ruford  being  seised  in  fee  pf  hmds  in  London  and  in  Estex,  she  uid  hac  hoB- 
band  levied  a  ftae,  and  by  lease  and  release,  Febmafy  18,1711,  conveyed  the  premineB  m 
London  to  Thomas  Barloer  and  his  heirs,  to  the  use  of  him  and  his  heirs,  in  trust  to  per- 
mit the  said  Ann«  and  her  husband  to  receive  the  profits  during  their  lives,  and  the 
life  of  the  survivor  of  them,  with  power  to  Anne  to  charge  the  premisses  with  £400 ; 
and  subject  to  such  power,  Barker  to  stand  seised  to  the  use  of  the  heirs  of  the  survivor 
of  John  and  Anne.  And  by  another  deed,  April  2,  1712,  the  Essex  estate  was  conveyed 
in  the  same  manner ;  Anne  died  in  1713,  John  the  husbfmd  died  in  1723,  having 
hii  will  devised  this  trust  estate  to  Lodday  and  his  heirs  (who  was  manied  to  his  now 
wife  in  1713),  and  afterwards,  in  1724,  and  in  1727,  mortgaged  several  parts  of  the 
premissee  to  the  defendant  Scott,  The  estate  being  now  to  be  sold,  the  question  was, 
whether  LocHay't  wife  had  any  tilJe  of  dower  to  this  trust  estate,  which  [138]  migfat 
hereafter  afiect  the  purchasers,  she  having  insiBted  upon  it  in  her  answOT. 

Forthe  wife  were  dted  Fletcher  yeiBW  Bobinson,  PreoedenU  in  Chan.{l)  and  Banks 
veisufl  Sutton,  at  the  RoUs,  March  1733,  where  dower  (2)  wag  decreed  of  tta  tru8t«8tate ; 
because  there  was  a  direction  tluit  the  trustees  should  ocmvey,  and  therefore  kx^nd 
upon  as  an  actual  conveyance. 

Lord  Chancellor.  The  question  is  very  considerable,  and  very  proper  to  be  settled 
Dower  is  properly  a  legal  demand  ;  and  here  the  estate  is  limited  to  the  trustees  and 
their  heirs,  to  the  use  of  them  and  their  heirs  :  so  that  it  is  actually  executed  in  the 
trustees ;  and  whatever  comes  after  can  be  looked  upon  only  as  an  equitable  interest : 
for,  there  cannot  be  an  use  upon  an  use.  The  question  therefore  is,  Whether  the  feme 
<A  the  devisee  shiUl  be  intitleii  to  dower  at  law  1  No  dower  was  of  an  use  before  Uie 
statute,  it  b^ng  intirely  a  legal  demand ;  as  appetus  from  Vernon's  case,  4  Ca  1. 
And  then  how  can  she  be  dowable  of  a  trust  after  the  statute  since  no  difinence  can  be 
assigned  between  a  trust  now,  and  an  use  before  the  statute  1  And  courts  of  equity 
must  follow  the  same  rules  now  as  to  trusts,  as  prevailed  before  the  statute  as  to  uses. 
How  the  difference  now  received,  between  tenant  by  the  curtesv  and  tenuit  in  dower, 
ever  ctune  to  be  established,  I  cannot  tell ;  but  that  it  is  established  is  certain.  Nor 
have  I  heard  any  case  cited  to  the  contrary,  but  that  of  Fletcher  versus  .fio6inMn,  which 
was  determined  upon  another  reason,  that  does  not  afiect  the  present  case.  That  of 
Bottomly  versus  Lord  Fairfax,  Pasch.  1712,  Precedents  in  Chan.  336,  is  an  exact 
authority  that  a  woman  shall  not  be  endowed  of  a  trust ;  and  the  received  maotioe 
of  inserting  trustees  to  bar  dower  would  otherwise  be  of  no  signification.  For  me 
thwefore  to  do  a  thing  merely  upon  the  authority  of  an  obscure  case  (me.  Fletcher 
versus  Bcbinson),  which  does  not  seem  to  have  been  determined  upon  that  prait  neither, 
and  that  might  perhaps  shalro  the  settlements  of  five  hundred  families,  is  what  I  eaiinot 
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answer  to  my  [140]  consoience.  I  do  not  think  it  neceasaiy  to  Bay  any  thing  as  to  the  oases 
where  terms  are  standing  out,  as  Lady  Dudley  versus  Lord  Duifey,  Precedents  in  Chan. 
241,  and  that  of  Countess  oi  Radnor  versus  Vandebend^,  1  Vem.  366,  and  Show. 
Pariiament  Cotes,  69.  For  they  are  di&rent,  and  are  to  be  conddered  in  uiother 

light.  Nor  is  there  any  greater  necessity,  at  this  time,  of  determining  the  question 
where  the  legal  estate  is  first  in  the  husband,  and  consequently  the  wife  intitled  to 
the  dower,  and  then  is  conveyed  to  trustees  by  the  husband ;  for,  in  the  present  case, 
it  was  originally  a  trust-estate,  and  could  not  be  any  inducement  to  her  in  her  mar- 
riage ;  for,  she  married  in  1713,  and  the  trust-estate  was  not  devised  to  her  husband 
until  1723,  ten  years  after  her  marriage.   {Beg.  Lib.  An.  1735,  fd.  84.) 

(1)  Cited  in  Lord  Dudley  and  Ward  v.  La(^  Dowager  DwUey,  Prec.  in  Chanc.  250 ; 
2  P.  Will.  642,  S.  C.  (cited).  Of  this  case,  Lord  T^bot  in  Chaplin  t.  Chaplin,  3  P. 
WiU.  234,  expresses  himself  thus,  "  it  seemed  a  strange  case,  and  a  most  extraordinary 

*  trust,  and  was  probably  a  short  note  of  the  case  for  w»  private  use  of  some  eenUeman, 
"  and  could  be  of  service  to  no  other ;  for  if  the  father  the  cestui  que  trust,  should  have 

*  come  for  a  performwce  of  that  trust,  he  could  never  have  recovered ;  but  the  son 
**  should  have  held  the  land  discharged,  it  being  a  fraudulent  trust,  made  to  protect 
"  the  estate  against  a  forfeiture." 

(2)  In  Banks  v.  Sutton,  2  P.  Will.  715,  Sir  Jos.  Jekyll  seemed  to  intimate  an  opinion, 
though  with  considerable  diffidence,  of  a  distinction,  whether  a  wife  should  be  entitled 
to  dower  out  of  a  trust  of  inheritance,  where  it  is  created  not  by  the  husband,  but 
some  other  person,  and  no  time  limited  for  convejring  the  legal  estate ;  but  it  is  to  be 
observed,  that  he  rested  his  decision  of  that  case  chiefly  upon  another  point  of  equity,  viz. 
^  that  as  in  that  case,  there  was  a  time  limited  for  conveying  the  le^  estate,  and  that 
"  time  had  arrived  in  the  life-time  of  the  plaintiff's  husband,  the  widow  was  therefore 
'  entitled  to  dower,  upon  a  principle  well  known  and  estaUished  in  a  court  of  equity, 
'  that  where  an  act  is  to  be  done  by  a  trustee,  that  is  to  be  looked  upon  as  done,  whiui 

*  ought  to  be  dona  "  However  Lord  Talbot  decided  the  Attorney  General  v.  Scott,  without 
any  regard  to  the  distinction  intimated  by  Sir  Jos.  Jekyll ;  and  it  seems  now  to  be 
clearly  settled,  that  a  wife  cannot  be  endowed  of  an  equity  of  redemption  in  fee,  or 
of  any  other  trust-estate  of  inheritance,  wherein.the  husband  had  not,  nor  has  the  legal 
right  to  the  estate,  Chaplin  v.  Chaplin,  3  P.  Will.  229.  Godwin  v.  Winsmore,  2  Atk. 
525.   Burgess  v.  WheaU,  1  Black.  Hep.  138, 161.   Dixon  v.  Saville,  Bro.  Cha.  Hep.  326. 


Case  27.— Law  versus  Law. 
14  J^oc.  [1735]. 
(3  P.  Witt.  391,8.  C.) 

A  bond  given  to  pay  money  for  procuring  the  office  of  collector  of  excise,  is  within  the 
Stat.  5  &  6  Ed.  6,  against  safe  of  offices ;  and  &ills  within  the  reason  of  marriage- 
brocage  bonds.  Wherefore  decreed  it  to  be  delivered  up  to  be  cancelled,  and  perpetual 
injunction. 

Edmund  Law,  the  plaintiff's  late  husband,  gav.e  his  elder  brother  a  bond,  reciting. 
That  whereas  the  said  Edmund  Law  had  been  for  many  years  an  officer  and  supervisor 
of  excise,  by  the  procurement  of  his  brother  Richard  Law  the  defendant,  and  that  the 
said  Riduird  Law  had  promised  to  use  his  utmost  endeavour  and  interest  to  procure 
him  to  be  advanced  to  the  office  of  collector  of  the  excise,  upon  condition  that  the  said 
Edmund  Law  shall  pay  to  the  said  Richard  Law  £10  per  ann.  so  long  as  he  shall  continue 
supervisor  (his  then  office),  and  £20  per  ann.  as  lone  as  he  should  be  collector :  the 
Gondidon  t^refore  was,  That  if  Edmund  should  pay  the  said  £10  and  £20  per  ann.  dtc 
Edmund  Law  paid  one  sum  of  £10  and  died  intestate ;  and  the  defendant  Richard 
Law  brought  an  action  upon  the  bond  against  the  fdaint^,  the  widow  and  administra- 
trix  of  Edmwnd;  and  she  thereupon  brought  her  bill  to  set  aodethis  bond,  and  to 
have  the  £10  refunded. 

[1413  Lord  Chancellor.  It  is  agreed  on  all  hands  that  this  bond  is  good  at  law  : 
wherefore  the  representative  of  the  obligor  is  obliged  to  come  hither  for  relief.  The 
general  head  of  relief  goes  upon  fraud  and  imposition ;  of  which  there  is  nothing 
C.  v.— 23 


Digitized  by 


706 


LAW  V.  LAW 


CASES  T.  XALBOI,  143. 


suggested  in  the  present  case,  but  the  whole  coneddeTation  umeara  in  the  oonditicHL 
The  question  is.  Whether  this  be  such  a  bond  as  a  Cburt  of  Equity  ought  to  reUere 
against  1 

This  is  but  one  agre^ent  although  respecting  two  periods,  viz.  That  of  having 
obtained  the  office  or  supervisor,  and  that  of  procuring  the  coUectorship :  and  then 
the  condition  is  to  pay  two  several  sums.  It  relates  to  an  office  which  is  certainly 
within  the  Statute  5  &  6  Ed.  6.  For,  it  concerns  the  King's  revenue,  and  cannot  be 
executed  by  deputy  ;  and  nobody  can  say  but  that  the  sale  of  offices  within  that  Statute 
is  a  pubUc  mischief  ;  the  Legislature  has  adjudged  it  to  be  so.  And  although  this  be 
not  directly  a  sale  within  the  Statute,  yet  it  is  in  effect  the  same ;  there  bei^  littie  or 
no  difference  between  a  coomusBioner's  taking  a  sum  of  money,  and  another  person's 
taking  it  to  influence  the  commissioner :  the  inconveniencies  are  the  same ;  since 
thereby  the  persons  appointing  are  decdved,  and  so  is  the  public ;  and  there  is  a  very 
strong  presumption  that  the  person  so  giving  is  not  duly  tjualified  for  the  execution 
of  the  office  :  and  in  this  very  case  it  appears  that  the  obligor  was  suspended.  The 
objection,  That  this  being  a  penal  law,  is  not  to  be  extended  in  eqxiity,  is  easily  answered ; 
for,  though  penal  laws  are  not  to  be  extended  as  to  penalties  and  punishments ;  yet 
if  there  be  a  public  mischief,  and  a  Court  of  Equity  sees  private  contracts  made  to  elude 
laws  enacted  for  the  public  good,  it  ought  to  interpose.  Here  is  a  bond  given  for  future 
acts,  as  well  as  for  such  as  are  passed  ;  and  which  is  the  same  as  if  given  to  a  commismoner 
for  a  direct  sale.  And  indeed  had  there  been  no  precedent  of  the  same  nature,  I  should 
have  had  courage  enough  to  have  made  one  in  the  present  case :  but  I  shall  be  abund- 
antly warranted  by  what  [142]  the  Court  has  done  in  caseswithin  the  same  reason.  Bonds 
of  resignation  are  not  entirely  parallel ;  for,  the  relieving  or  not  relieving  against  than, 
depends  upon  the  use  made  of  them  ex  post  facto ;  (1)  bonds  ^ven  in  fraud  of 
marriage  are  relieved  against,  by  reason  oi  the  extortion  and  imposition  which  attends 
them  ;  as  in  the  Duke  of  Hamuton^s  case,  2  Vem.  652.  But  marriage  brocage  bonds 
fall  directly  within  the  reason  of  this  case,  being  intirely  a  voluntary  act :  nor  does 
the  Court  interpose  therein  for  the  particular  damage  to  the  party  only,  but  likewise 
from  a  public  consideration ;  marriage  greatly  concerning  the  public.  And  it  is  no 
objection,  that  the  point  of  relieving  against  them  has  been  settled  but  lately  :  for,  it 
was  settled  upon  very  great  consideration,  and  there  are  now  many  precedents  of  it : 
if  therefore  in  this  and  the  like  cases,  this  Court  does  interpose  and  regulate  things  of  a 
public  nature,  as  in  the  case  of  a  young  heir's  entering  mto  unreasonable  contracts 
during  the  life  of  the  parent ;  why  shall  it  not  do  the  hke  in  the  case  before  us,  the 
inconveniences  of  winking  at  such  practices  being  plain  and  obvious  to  every  man's 
understanding  1  Some  cases  have  Men  cited  for  the  defendant,  none  of  which  ccnne 
up  to  our  present  case ;  as  Lmorence  versus  Brazier^  1  Chan.  Co.  72,  where  it  does  not 
at  all  appear  what  the  office  was,  and  the  only  question  there  is.  Whether  the  party 
should  pay  for  the  time  he  was  dispossessed  ;  that  of  Beresford  versus  Done,  1  Vem.  98 
{Ive  V.  Ash,  Free,  in  Chanc.  199,  S.  P.),  related  to  a  commission  in  the  army :  and 
no  law  prohibits  the  sale  of  such,  no  more  than  it  does  that  of  a  purser  of  a  ship  ;  which 
was  Symmonds  versus  Gibbons,  2  Vem.  308  {vid.  Purdy  v.  Stacey,  5  Burr.  2698). 
That  of  Lochner  veraus  Strode,  2  Chan.  Ca.  48,  had  nothing  ill^al  in  it ;  for,  the  pay- 
ment was  not  to  be  absolute,  but  only  in  case  the  profits  amounted  to  £400  or  more, 
besides  the  whole  profits  belonging  to  the  sheriS  himself,  that  was  but  a  reservation 
of  what  was  his  right,  vie.  the  profits  of  the  office.  And  in  that  of  Bellamy  versus 
Burrow,  the  sole  question  was,  Whether  that  office  was  capable  of  a  trust  ?  So  that 
none  of  those  cases  ctane  near  to  the  present  one ;  which  [143]  is  dearly  within  the 
mischief  of  5    6  Ed.  6,  and  therefore  not  to  be  endured. 

And  therefore  decreed  (2)  the  bond  to  be  cancelled,  and  a  perpetual  injunction. 
{Beg.  Lib.  An.  1735,  fol  86.) 

(1)  Durston  v.  Sandys,  1  Vem*  411.  Hawkins  v.  Turner,  Prec.  in  Chanc.  613. 
Hesketh  v.  Gray,  2  Bum's  Eccl.  Law,  341.  Peel  v.  Ihe  Earl  of  Carlisle,  Sho.  227,  534. 
Bishop  of  London  v.  Fytche,  1  Bro.  Cha.  Rep.  96,  in  which  case  the  illegality  of  general 
bonds  of  resignation  was  determined  upon  an  appeal  to  the  House  of  Lords,  30th  May 
1783,  vide  a  full  report  of  this  case,  with  the  arguments  of  the  judges,  in  Cunningham's 
Law  of  Simony. 

(3)  Harrington  v.  Du  Chatel,  1  Bro.  Cha.  Rep.  125,  in  which  case  a  perpetual  injunc- 
tion was  granted  against  a  bond  for  the  purchase  of  an  office,  upon  the  public  policy 
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of  the  law,  and  being  similar  to  marriage-brocage  bonds,  although  the  office  was 
admitted  not  to  be  within  the  Stat,  of  5  &  6  of  Ed.  6.  Morris  v.  M'CuUock,  AmW. 
Bep.  433.   Dehenham  t.  Oc,  1  Ves.  m  ;  S  Bae.  Abr.  736, 6. 

Case  28. — Ex  parte  Lynb,  a  Lunatic. 

14  Nawmb.  [1735]. 

A  custody  of  a  lunatic's  estate  granted  to  baron  and  feme  (the  fmie  being 
next  of  kin)  determines  on  her  death. 

The  custody  of  the  lunatic's  estate  was  granted  to  husband  and  wife,  the  wife  being 
next  of  kin  to  the  lunatic  ;  the  wife  died,  and  the  Lord  ChaenceUor  held,  that  the  hus- 
band's right  to  the  custody  of  the  lunatic's  estate  was  determined,  it  being  a  joint  grant, 
and  a  mere  authority  without  any  interest ;  and  said,  it  had  been  so  determined  in 
the  Lord  King^s  time. 

Case  29. — Kensey  versus  Langhah. 

18iVOTCTnfe.[1735]. 

[Discussed  and  explained,  Crompton  v.  Jarratt,  1885,  30  Ch.  D.  298  ; 
54  L.  J.  Ch.  1109 ;  53  L.  T.  603 ;  33  W.  R.  913.] 

A.  seised  in  fee,  devises  his  lands  and  tenements  in  S.  to  trustees,  to  apply  part  of  rents 
for  charitable  uses.  The  testator  dies ;  the  church  of  B.  becomes  void ;  the  heir  at 
law  shdl  present 

Sir  Edward  Nichols  being  seised  in  fee  of  several  lands  in  Northamptonshire  and 
elsewhere,  August  12,  1708,  aade  his  will ;  whereby  he  devised  his  manor  of  Faxton, 
and  lands  lying  there,  and  other  lands  in  the  will  mentioned,  to  trustees  and  their  heirs, 
in  trust  for  the  plaintiff  Jane  Kensey,  and  the  Lady  Susanna  Danvers  her  sister,  and 
all  other  his  messuages,  cottages,  closes,  woodlands  and  tenements  (l)  whatsoever  in 
Faatont  Haslebitch,  Subby  and  Hardwicke,  in  Northamptonshire,  and  all  other  his  lands 
and  tenonents  not  therein  after  devised,  upon  trust  that  his  said  trustees,  and  the 
survivor  of  them  should,  out  of  the  rents,  issues  and  profits,  yearly  for  ever,  pay  the 
sum  of  £30  a-piece,  without  any  deduction,  to  the  several  vicars,  for  the  time  being, 
of  eight  several  vicarages  in  his  will  named,  for  the  augmentation  of  their  vicarages ; 
and  that  whenever  the  profits  of  those  lands  amounted  to  more  than  the  yearly  pay- 
ment, and  his  trustees'  expences,  that  then  the  surplus  should  be  disposed  of  in  such 
charitable  uses  as  his  trustees  should  think  fit :  the  testator  died,  leaving  the  plaintifE 
[144]  ^ncl  the  lady  Susanna  Danvers  his  heirs  at  law  :  which  latter  di^  soon  after* 
without  issue ;  and  now  the  church  of  Hardwidce  becoming  void  (which  was  full  at 
the  time  of  the  testator's  death),  the  plaintif  brought  her  bill  to  have  the  presentation  : 
for,  the  advowson  not  passing  by  the  devise  to  the  trustees,  did  belong  to  her  as  heir 
at  law. 

The  trustees  and  vicars  insisted  in  their  answer,  that  by  the  general  devise  the 
advowson  passed ;  imd  that  the  testator  iatended  it  to  pass  to  make  up  what  deficiency 
might  be  in  the  estate. 

Lord  Chancellor.  The  question  is,  Whether  the  advowson  pasued  to  tiie  trustees 
by  the  will  1  And  I  rather  incline  to  think,  that  by  the  first  words  it  does  not  pass, 
tiiere  being  lands  lying  and  being  at  Hardwicke  to  satisfy  these  words ;  and  an  advow- 
son being  but  a  right  of  presenting,  cannot  be  said  to  be  situate  {Co.  Litt.  17 ;  2  Black. 
Com.  21-2 ;  1  Bum's  Eccles.  Law,  8).  Nor  am  I  clear  that  the  word  tenements,{2) 
which  has  been  said  to  carry  the  advowson,  does  extend  to  incorporeal  inheritances  : 
but  I  do  not  think  it  necessary  to  enter  into  that  question  at  this  time.  And  I  shall 
consider  it  a  devise  to  the  trustees,  so  far  as  it  may  be  beneficial  to  the  charity,  but  not 
"where  it  cannot  be  any  way  beneficial  to  it :  as  in  the  present  case,  the  church  being 
actually  void,  and  consequently  cannot  be  beneficial ;  for,  no  money  must  or  can  be 
taken  for  the  filling  it ;  and  if  so,  the  rule,  That  whatever  is  not  disposed  of  remains  in 
himtelf,  must  take  place,  and  the  heir  at  law  consequently  be  intitled  to  this  present-a- 
tion,  there  being  no  provision  that  either  the  trustees  or  the  charity  shouki  hare  it. 
It  has  been  said  indeed,  that  this  might  be  a  beneficial  devise,  by  the  trustees  selling 
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next  avoidance ;  but  as  he  has  made  no  such  provision,  I  do  not  think  it  proper 
by  such  a  construction  to  advance  a  tBng  which  would  be  much  better  if  intirely  pro- 
hibited ;  especially  in  the  present  case,  where  it  cannot  be  proved  that  he  intended  any 
such  thing.  In  cases  of  mortgages,  the  mortgagor  presents  to  every  [145]  avtndance 
before  foreclosure  :(3)  for,  the  lands  being  but  a  pledge  in  the  mortgagee's  hfuids  for 
the  pa3nuent  of  his  debt,  he  can  receive  nothing  but  what  may  be  accounted  for  in  its 
nature ;  which  a  presentation  cannot  be ;  and  therefore  he  shall  not  have  it.(4:)  So 
in  Atherton  versus  Sir  WalUr  CcUverley,  the  trustees  having  no  interest,  only  a  bare 
power  of  nomination,  the  right  of  presentation  was  decreed  to  be  in  the  infant.  As 
therefore  this  particular  turn  is  not  to  be  given  away  by  the  wilt,  and  since  nothing  ie 
intended  for  the  trustees  but  a  reimbursement  of  their  char^,  and  this  caimot  be 
applicable  to  the  charity.  I  think  this  turn  belongs  to  the  heu:  at  law,  and  that  her 
presentee  must  be  admitted.(5} 

A  case  was  made  for  the  opinion  of  the  judges  of  the  B.  R.,  Whether  the  word 
tenements,  in  the  will,  would  pass  the  inheritance  of  the  advowson  to  the  trustees  t 
(Note,  The  judges  afterwards  certified,  that  the  advowson  did  not  pass  by  the  devise 
in  question,  from  a  manuscript  note  of  the  late  Mr.  Coz  of  Lincoln's  Inn,  contained  in 
No.  fol.  in  the  library  of  that  society.) 

(1)  The  words  of  the  devise,  as  stated  in  Reg.  Lib.  are,  "  all  other  his  messuage, 
"  lands,  tenements,  and  hereditaments  whatsoever,  in  Faxton,  Haslebitch,  Subby  and 
"  Bardwicke,  and  all  other  his  lands  and  tenements,"  c&c. 

N<Mt  the  word  "  heredUaments^  seems  much  stronger  than  any  of  the  other  words 
used. 

(2)  Sed  Vid.  Co.  Litt.  6,  19,  20,  3746 ;  Vin.  Abridg.  Title  Assetts,  p.  145,  pi.  28. 
Westfaling  v.  Westfaling,  3  Atk.  460  ;  2  Black.  Com.  16,  17,  where  it  is  said,  that,  "as 
"  lands  and  hoxises.  are  tenements,  so,  is  an  advowson,  a  tenement ;  and  a  franchise 
"  an  office,  a  right  of  common,  a  peerage,  or  other  property  of  the  like  unsubstantial 
"  kind,  are,  all  of  them,  legally  speaking,  tenements." 

(3)  Vide  AmhuTst  v.  Bawling,  2  Vem.  401.  Jory  v.  Cox,  Free,  in  Chanc.  7L 
GardvMT  v.  GHffith,  2  P.  yfiU.  404.  GttHy  v.  Selby,  Strange,  403.  Mackensie  v. 
Robinson,  3  Atk.  559. 

(4)  Upon  the  same  principle  it  is,  that  a  guardian  in  socage  shall  not  present  to  an 
advowson,  because  he  can  receive  nothing  for  it,  and  by  consequence  he  cannot  account 
for  it ;  and  by  the  law,  he  can  meddle  with  nothing  which  he  cannot  account  for. 
Co.  Litt.  17. 

(5)  Reg.  Lib.  A.  1735,  fol.  333.  by  the  name  of  Kemsey  v.  Earl  of  Hallifax.  From 
which  it  appears  that  the  Lord  Chancellor  directed,  that  a  case  should  be  made  for  the 
judgment  of  che  Court  of  King's  Bench,  on  this  point,  viz.  whether  the  advowscn  in 
question,  passed  by  the  will  of  Sir  Ed.  Nicholas  to  the  defendants,  the  trustees,  or  not : 
and  the  consideration  to  whom  the  right  of  presentation  belonged  was  reserved,  until 
the  cause  came  on  to  be  heard  on  the  certificate  of  the  judges.] 


Case  30.— Chapman  vers^  BusaBrr. 
22i^(w.[l735]. 

A.  devises  his  freehold,  copyhold  and  leasehold,  all  his  real  and  personal  estate  not 
before  devised  to  three  trustees,  their  heirs,  &c.,  in  trust  to  pay  his  son  B.  an  annuity ; 
and  If  he  should  have  any  child  or  children,  the  residue  of  the  rents,  during  B.'s  life, 
for  tiie  education  and  benefit  of  such  child  or  children ;  and  after  B. '«  decease,  a  moiety 
of  the  trust  estate  to  such  child  and  children  as  he  shall  leave,  their  heirs,  &c.,  the 
other  moiety  to  the  child  and  children  of  his  grandson  C,  and  every  other  child 
and  children  of  his  daughter  S.,  their  heirs,  &c.  And  if  B.  die  without  issue,  the 
first  moiety  to  C.  and  other  child  and  children  of  S.  and  their  heirs,  &c.,  and  directs 
an  annual  payment  to  such  wife  as  B.  shall  marry.  The  testator  died ;  B.  married, 
and  had  issue  a  son  and  daughter,  and  died ;  afterwards  0.  married,  and  had  issue 
a  dauffhter,  and  died ;  the  limitation  to  the  (^ughter  of  C.  is  well  supported  by 
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the  estate  in  the  trustees ;  or,  if  not,  is  good  as  an  executory  devise ;  and  the  profits, 
&c.,  shall  go  to  the  children  of  B. 

Joseph  Blisaetl  devised  all  his  freehold,  copyhold  and  leasehold,  and  all  his  real 
and  personal  estate  not  therein  before  devised,  to  three  trustees,  their  heirs,  executors 
and  assigns,  in  trust  to  pay  his  son  Isaac  Blissett  £37  quarterly ;  and  if  he  married 
with  consent,  then  double  the  sum ;  and  if  he  should  have  any  child  or  children,  he 
gives  the  rest  and  residue  of  the  yearly  rents  and  profits  of  his  mid  taust-estate,  over 
and  above  the  said  yearly  payment,  to  be  applied,  during  the  life  of  the  said  son,  for  the 
education  and  ben^t  of  such  child  or  children :  and  then  he  goes  on  in  these  words,  va. 
"  After  my  son's  decease,  I  give  one  moiety  of  the  said  trust-estate  [146]  to  such  child 
'  and  children  of  my  said  son  as  he  shall  leave,  their  respective  heirs,  executors  and 
"  assigns,  and  to  the  survivor ;  and  the  other  moiety  I  give  to  the  child  and  children 
"  of  my  grandson  J oseph  Dickenson,  and  every  other  child  and  children  of  my  daughter, 
"  their  heirs  and  assigns,  and  the  survivor  of  them.  Then  in  case  Isaac  die  without 
"  issue,  the  first  moiety  to  Josej^  Dickenson  and  other  child  and  children  of  Sa/rah  and 
"  their  heirs,  c^c."  Then  by  another  clause  he  appoints  £100  per  ann.  as  a  joiature 
to  any  wife  his  son  Isaac  should  marry,  in  case  he  married  wi&  consent ;  and  gives 
to  his  said  grandson  Joseph  Dickenson  £30  per  arm.  for  his  maintenance,  untu  his 
age  of  fifteen,  and  then  £200  to  put  him  out  apprentice :  soon  after  the  testator  died. 
In  the  year  1712,  Isaac  BHssett,  the  testator's  son,  brought  his  bill  for  a  discovery, 
and  it  was  decrud  (infer  alia)  by  Lord  Hcuxourt,  That  the  surplus  of  the  profits  of 
the  testator's  real  estate  (over  and  above  the  several  payments  directed  by  the  will) 
and  the  produce  of  the  personal  estate  should  be  improved  for  the  benefit  of  such  child 
or  children  as  the  said  Isaac  should  hare ;  and  that  after  Isaac's  death,  and  upon 
his  having  a  child,  all  parties  interested  should  apply  to  the  Court  Soon  after  Isaac 
married  with  consent ;  and  having  issue  a  son  and  daughter,  applied  to  the  Court 
for  &rther  directions  :  whereupon  it  was  decreed  by  the  Lord  Cowper,  that  the  produce 
of  the  surplus  of  the  testator's  estate  to  the  time  that  Isaac  had  a  child,  should  go  in 
augmentation  of  the  said  surplus  -,  but  that  the  produce  of  such  surplus,  from  the 
birth  of  Isaac's  first  child,  should  be  paid  to  him  for  the  maintenance  of  his  children 
during  his  life ;  and  that  at  his  ikath  the  estate  should  go  according  to  the  limitations 
in  the  testator's  wiU.  Isaac  BlixseU  continiud  acccooingly  to  receive  the  sut]^U8 
profits  until  his  death,  which  was  upon  the  101^  of  Ockbffr  1728,  leaving  a  son  and 
two  daughters,  the  now  defendants.  About  two  years  after  Isaac's  death,  Josejh 
Dickenson  married,  and  had  issue  the  plainti^  his  only  daughter,  and  died  soon  after. 

[147]  This  cause  was  first  heard  at  the  RoUs,  where  it  was  decreed  for  the  ^laintifi  ; 
and  that  the  produce  of  the  surplus  of  the  testator's  real  and  personal  estate  incurred 
after  his  death,  and  before  Isaac  had  a  child  bom,  should  not  go  to  such  child,  but 
diould  go  in  augmentation  of  the  residuum  of  the  testator's  estate. 

And  now  coming  on  to  be  reheard,  two  questions  were  made  :  First,  Whether  the 
children  of  Joseph  Dtckenson  took  by  way  of  executorv  devise  or  contingent  remunder  1 
for,  if  tbey  took  by  the  latter,  then  the  plaintifE  could  never  take,  she  being  bom  three 
years  after  Isaac's,  the  particular  tenant's  death.  The  second  question  was.  What 
should  become  of  the  surplus  of  the  real  and  personal  estate  of  the  testator  from  his 
death  until  the  Ihth  of  Isaac's  first  child  %  Whether  it  should  go  to  the  children 
of  Isaac,  or  whether  it  should  go  to  the  augmenting  the  residuum  1 

Mr.  Attorney  General,  Mr.  Vemey  and  Mr.  Faaakerley  argued  for  the  defendants, 
that  the  rules  of  trusts  vested,  were  the  same  as  those  of  estates  limited  to  uses  at 
law  ;  and  that  no  rule  was  better  known  than  that  the  remainder  must  vest  eo  instante 
the  particular  estate  determines.  That  the  danger  of  perpetuities  was  equal  in  trusts 
and  legal  estates  ;  and  that  executory  devises  were  no  more  to  be  favoured  here  than 
at  law.  That  where  nothing  goes  to  the  heir  at  law  as  undisposed  of  until  the  contin- 
gency happens,  upon  which  the  devisee's  interest  is  to  arise,  then  it  is  a  contingent 
remainder.  That  here  was  no  descent  to  the  heir  in  the  mean  time,  the  whole  being 
(Sspoaed  of  during  the  life  of  Isaac  And  thoi]^h  part  of  the  profits  were  to  be  laid 
out,  during  his  Kfe,  for  the  benefit  and  education  of  his  children,  and  there  were  children 
born  before  his  death,  that  did  only  vest  their  interest  in  them  in  their  father's  life-time ; 
and  there  being  a  oompleat  disposition  of  the  profits  during  tibe  life  of  Isaac,  makes 
it  a  freehold  of  the  trust  in  bemg,  as  to  the  Q48]  whole  trust,  viz.  part  to  himself, 
and  part  to  his  children.   Besid^  no  more  is  executed  here  in  the  trustees  than  is 
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sufficient  to  serve  the  purposes  specified  during  the  life  of  Isaac ;  and  both  the  trusts 
estate  and  interest  determine  with  his  life :  for,  the  trustees  cannot  have  a  greater 

estate  by  implicatioa  than  what  the  express  words  give  them,  unless  the  purposes 
directed  neceasariiy  require  it :  the  Court  never  extending  the  construction  against 
the  vesting  of  uses.  Now,  after  Isaac's  death,  the  legal  estate  is  devised,  part  to  his 
children,  and  part  to  the  children  of  Joseph  Dickenson ;  and  is  devised  by  verba  de 
praasenti,  whi^  are  only  proper  for  a  remainder,  and  to  make  an  use  executed  :  for, 
whenever  the  devise  is  in  verbis  de  praesenti,  and  the  testator  intends  a  present  devise, 
no  fact  can  alter  it :  and  if  it  cannot  take  effect  as  such,  it  shall  rather  be  void  than 
be  construed  a  future  devise  ;  the  consequences  being  no  ingredient  in  the  construction. 
This  appears  from  the  case  of  Scatterqood  versus  Ed^,  1  Salk.  229,  where  it  was  agreed, 
that  if  the  words  had  teen  to  a  chiM  to  be  bom,  it  would  have  been  good  by  way  of 
executory  devise ;  but  bdng  to  trustees  for  eleven  years,  and  then  to  the  first  son 
of  A.  in  tail,  who  had  no  son  at  that  time,  that  it  was  void ;  there  being  no  person 
in  esse  capable  of  taking  at  that  time.  The  same  determination  was  in  G&odright  and 
Comishe's  case,  1  Salk.  226,  in  both  which  cases  it  was  impossible  to  support  the 
devise  but  aa  a  future  one ;  yet  the  testator  having  devised  by  verba  de  praesenti, 
the  Clourt  would  not  make  a  construction  in  favour  of  the  party  not  bom.  What  has 
been  said  for  the  plaintiffs,  that  this  was  not  too  remote  a  contingency  because  confined 
to  arise  within  the  compass  of  a  life,  is  agreed ;  but  the  question  is,  whether  it  was  the 
testator's  intent  to  pass  it  in  that  manner  1  and  if  it  was  not,  then  it  must  be  a 
continent  remainder ;  and  as  such,  by  its  not  taking  effect  in  due  time,  upon  the 
determination  of  the  estate  of  freehold  in  Isaac^  is  void,  and  can  never  arise. 

Mr.  Solicitor  General  replied  for  the  plaintiff.  That  although  the  devise  was  in  ■ 
verbis  de  praesentu  [149]  yet  considering  the  whole  frame  of  the  will,  it  was  evident 
tiiat  the  testator's  intent  was  to  extend  it  to  the  children  bom  thereiifter,  the  words 
being  used  promiscuously,  and  making  no  dif erence  between  the  children  already 
bom,  and  those  to  be  bom.  And  in  Scattergood  and  Edge's  case,  there  was  nothing 
to  shew  the  intent  to  be  to  take  in  the  children  imbom  :  whereas  the  clause  in  the  will, 
whereby,  upon  the  death  of  Joseph  and  his  daughter  without  children,  he  gives  their 
moiety  to  Isaac's  children,  shews  plainly  that  he  must  mean  children  to  be  bom,  since 
he  knew  that  Joseph  had  no  children  at  that  time ;  and  that  he,  by  another  clause, 
provided  a  particular  maintenance  for  him  until  his  age  of  fifteen  :  nor  was  it  more 
reasonable  to  constme  this  to  be  an  use  executed  in  the  trustees  only  during  Isaac's 
life,  and  then  to  determizie ;  for,  there  are  many  other  purposes  in  the  will  to  be  served 
by  them,  which  do  not  any  way  depend  upon  Isaac's  life,  as  the  annuity  given  to  his 
wife,  the  direction  about  putting  out  boys  to  apprenticeship,  and  others  which  are 
quite  distinct  from,  and  have  no  depmdency  upon  Isaac's  life,  but  can  arise  no  way 
but  from  the  trust  estate  :  and  surely  it  comd  never  be  his  intent  to  make  such  a  dis- 
position as  would  be  liable  so  soon  to  be  defeated  by  the  determination  of  the  trustee's 
estate,  but  rather  to  continue  the  uses  for  the  benefit  of  all  tliat  were  named  ;  which 
could  only  be  done  by  the  continuance  of  the  trustee's  interest :  and  the  words  being 
well  able  to  bear  that  construction,  it  is  the  most  reasonable  way  of  taking  his 
intent. 

Lord  Chancellor.  The  first  question  is,  whether  this  hmitation  to  the  plaintiff 
be  good  or  void  1  It  has  been  said,  that  the  trust  estate  determining  upon  Isaac's 
death,  the  limitation  to  JosejA^s  children  was  of  a  legal  estate,  and  being  by  verba 
de  praesenti,  could  enure  only  as  a  contingent  remainder;  and  consequently  the 
pluntiff  could  never  take,  because  not  in  esse  at  the  determination  of  the  particular 
estate  by  the  death  of  Isaac.  The  whole  depends  upon  the  testator's  intent,  as  to  the 
continuance  of  [150]  the  estate  devised  to  the  trustees,  whether  he  intended  the  whole 
legal  estate  to  continue  in  them,  or  whether  only  for  a  particular  time  or  purpose : 
if  an  estate  be  limitted  to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  then  it  is 
executed  in  B.  and  his  heirs :  but  where  particular  things  are  to  be  done  by  the 
trustees,  aa  in  this  case  the  several  payments  that  are  to  ):e  made  to  the  several  persons, 
it  is  necessary  that  the  estate  should  remain  in  them  so  long,  at  least,  as  those  particular 
purposes  require  it.(l)  No  authority  has  been  cited  to  warrant  the  doctrine,  that, 
in  case  of  such  a  general  limitation  to  trustees  as  the  present  case  is,  that  they  ahouid 
have  but  a  particular  interest,  and  then  that  interest  to  determine ;  such  a  caae  might 
indeed  be  framed,  but  was  never  intended  here ;  there  being  many  purpoBes  to  t^o 
effect,  which  might  endure  longer  than  the  life  of  Isaac ;  ana  the  taking  it  in  so  con- 
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fined  a  sense,  would  be  making  a  second  construction  to  disappoint  the  testfttor'a  intent, 
which  was  to  make  an  intire  (Ssposition  of  the  legal  estate  to  the  trustees. 

Considering  it  therefore  as  a  trust^tate,  the  question  is,  whether  this  Umitation  to 
the  plaintiff  shall  enure  by  way  of  executory  devise  or  contingent  remainder  1  and  I 
think  no  objection  against  its  taking  place  as  an  executory  devise,  that  it  is  limited  by 
veH)a  de  praesenti :  for,  it  appears  that  Joseph  was  very  young  at  the  time  of  the  devise, 
and  the  testator's  providing  a  mtuntenance  for  him  until  he  should  attain  to  the  age  of 
fifteen,  is  a  proof  of  his  knowing  that  Joseph  had  nu  children  at  that  time ;  it  bmng 
intirely  improbable  that  he  should  have  any  in  being,  when  he  was  himself  of  so  tender 
an  age  at  the  time  of  the  devise :  so  that  although  the  words  be  in  praesenti,  they  must 
be  tM»n  in  a  future  sense,  in  order  to  serve  his  intent ;  which  appears  nuuiifeatly  to  be, 
that  the  children  of  Joseph  should  take  in  its  creation ;  therefore  it  was  executory.  But 
then  it  has  been  said,  that  when  Isaac  had  a  son  born,  the  remainder  vested  in  him,  and 
consequently,  the  limitations  to  the  other  became  vested  remainders  Ukewise  ;  and  the 
remainder-men  not  being  in  rerum  natura  at  the  time  of  Isaac's  [151]  death,  this 
remainder  can  never  arise.  But  in  regard  to  trusts,  the  rules  are  not  so  strict  as  at 
law  ;  for,  the  whole  legal  estate  being  in  the  trustees,  the  inconveniency  of  the  freehold's 
being  in  abeyance,  if  the  particular  estate  determines  before  the  contingency  (upon 
which  the  remainder  depends)  does  happen,  is  thereby  prevented ;  there  always 
a  sufficient  tenant  to  the  praecipe ;  the  defect  of  which  was  the  sole  mischief  the  law 
provided  against.  And  even  the  reason  is  not  now  so  strong,  as  when  real  actions, 
which  can  he  brought  against  the  tenant  of  the  freehold  only,  were  more  in  use.  The 
whole  therefore  being  in  the  trustees,  supports  the  several  uses  that  are  to  arise  out  of 
their  interest,  which  continuing  in  them  until  the  birth  of  the  plaintiff,  whether  it  be 
taken  as  a  future  Umitation,  or  as  a  contingent  remainder  of  a  trust,  is  good  either  way.(2) 

The  next  question  is,  what  shall  become  of  the  intermediate  profits  from  the  time  of 
the  testator's  death,  until  the  birth  of  Isaac^s  son  \  Upon  this  head,  and  in  this  very 
case,  there  have  been  two  different  decrees  :  thefirstbytheLordffarctfurt,  who  thought 
those  profits  should  belong  to  the  children  of  /sooc  when  bom  ;  the  other  by  the  Lord 
Cowper,  who  was  of  opinion,  that  the  children  had  no  right  to  them,  but  that  they 
should  go  in  augmentation  of  the  trust-estate.  I  am  at  a  loss  how  to  determine  between 
two  as  great  men  as  ever  sat  here :  but.tiie  whole  being  open  before  me,  I  must  give  my 
judgment  in  the  manner  which  seems  to  me  most  reasonable.  He  gives,  in  case  Isaae 
should  have  any  children,  the  rvat  and  residue  of  the  yearly  rents  and  profits  for  the 
education  and  benefit  of  such  children.  Kow  the  words  rest  and  residue  are  words  of 
relation  {Rogers  v.  Gibson,  1  Ves.  491,  495),  and  part  of  somewhat  that  went  before  ; 
the  preceding  disposition  being  of  yearly  rents  and  profits,  the  words  rest  and  residue 
must  be  applied  to  them,  and  not  to  the  capital,  which  was  not  given  away  before. 
Indeed  had  those  children  never  been  bom,  then  they  could  never  take ;  but  when  they 
are  bom,  how  can  I  determine  that  they  shall  not  take  what  is  e^ressly  [152]  given 
them  without  any  distinction  between  profits  before  and  after  their  birth  t  The 
words  benefit  and  education  make  it  plain  that  they  are  intitled  to  them  all  absolutely 
and  intirely. 

And  so  varied  {Beg.  Lib.  A.  1735,  foi.  298)  the  decree  at  the  BMs  as  to  this  last 
only. 

(1)  Accordingly  it  has  been  determined,  that  trustees  shall  have  a  fee  without  words 
of  limitation,  where  the  purposes  of  the  trust  require  it,  and  the  intention  of  the  testator 
cannot  otherwise  be  effectuated  and  carried  into  execution.  Collier's  case,  6  Co.  16. 
VfiUis  V.  Lucas,  1  P.  WUl.  472.  Ackland  v.  Ackland,  2  Vem.  687.  Shaw  v.  Yfeigh,  2 
Strange,  798.  Gates  lessee  of  Markham  v.  Cooke,  3  Burr.  1 685.  1  Black.  Bep.  643,  S.  C. 
Rogers  v.  Gibson,  1  Ves.  491.   Feame's  Conting.  Rem.  231. 

(2)  It  seems  therefore  from  this  determination,  that  in  cases  where  the  legal  estate 
is  devised  to,  and  vested  in  trustees  in  trust,  there  is  no  necessity  for  any  preceding 
forlievlar  estate  of  freehold,  to  support  contingent  limitationB :  for  that  the  legal  estate 
in  the  trustees,  will  be  sufficient  for  the  purpose ;  ami  consequently  in  such  cases,  it  is 
not  necessary,  that  a  contingent  remainder  ^ould  vest  hy  the  time  the  preceding  trust 
limitation  expires.  So  Hopkins  v.  Hopkins,  ante,  44,  1  Ves.  269,  and  1  Atk.  681,  S.  C. 
Feame's  Conting.  Rem.  231. 
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Case  31.— ASBTON  versus  Ashtok. 


[S.  C.  3  P.  Wnu.  84.   See  Page  t.  Yoang,  1876,  L.  B.  19  £q.  607.] 

A.  devises  to  his  nephew  B.  £6000  South  Sea  annuities  to  be  laid  out  in  land,  and  settled 
on  the  pluntiS,  Sc.,  and  by  codicil  taking  notice  of  it,  gives  £1200  to  the  same  uses ; 
and  maiie  B.  his  executor,  and  dies  possessed  of  a  large  personal  estate,  but  had  only 
£5360  in  South  Sea  annuities  :  this  is  a  specific  legacy ;  aind  this  Court  will  not  decree 
the  deficiency  to  be  made  up  out  of  the  other  personal  estate. 

Joseph  Ashton,  by  will,  gave  to  his  nephew  Eeniy  Ashton,  and  two  other  persons, 
the  sum  of  £6000  South  Sea  annuities;  upon  trust,  as  soon  as  conveniently  might  be 
after  his  death,  to  sell  and  lay  out  the  same  in  a  purchase  of  lands,  to  be  settled  on.  the 
plaintiff  for  life,  remainder  to  his  issue  ;  and  afterwards  by  a  codicil,  dated  three  days 
after,  taking  notice  that  he  had  given  his  trustees  such  a  sum,  gives  £1200  to  be  laid  out 
in  land  to  the  same  uses,  and  made  his  nephew  executor :  the  testator  died,  leaving  a 
very  considerable  personal  estate ;  but  had  only  £5360  in  annuities  at  the  time  of  the 
will  made.  The  question  was,  whether  it  should  be  made  up  £6000  1  or,  whether 
only  the  testator's  specifio  fund  passed  by  the  will  t  It  had  been  decreed  at  the  Halis  to 
pass  nothing  but  what  the  testator  had  in  South  Sea  annuities  t 

Lord  Chamcellor.  This  is  a  specific  legacy  :  the  testator  has  given  £6000  South  Sea 
annuities  stock,  having  at  that  time  but  £5360.  And  if  a  man  devise  a  thing  which  he 
hath  not,  it  is  not  such  an  estate  as  a  court  of  equity  can  relieve  against.  If  in  this  case 
he  had  actually  had  as  much  as  he  devised,  but  before  his  death  had  sold  a  part,  it  had 
been  an  ademption  for  ao  much  :  but  here  is  no  ademption  ;  for,  he  having  no  more 
than  £5360,  no  more  can  pass.  Specific  legacies  are  different  in  their  nature  from 
all  others ;  for,  if  there  be  a  deficiency  of  assets,  there  shall  be  no  abatement  of  the 
[153]  specific  legacy  :  and  on  the  other  hand,  if  the  testator  (so  Partridge  v.  Partridge, 
post,  226)  alien  any  part  of  it,  or  the  whole,  the  legatee  has  no  claim  on  fuiy  odier  put 
of  the  estote ;  and  in  this  case,  this  being  a  ajMidfic  legacy,  and  the  testator  not  having 
so  much  at  that  time,  no  relief  can  be  given  to  the  legatee  :  it  is  a  mistake  in  the  testator, 
but  such  as  cannot  be  helped  here.  If  a  man,  through  a  mistake,  devises  the  inheritance 
of  an  estate  which  he  really  hath  not,  this  Court  cannot  put  the  devisee  in  a  better  con- 
dition than  the  will  has  left  him.  Nor  is  this  to  be  compared  with  the  case  in  2  Leon., 
where  it  is  held,  that  if  one  devises  his  land  in  such  a  place,  and  has  no  land,  but  only 
tithe  in  that  place,  the  tithe  shall  pass  ;  for,  otherwise  there  would  be  nothing  to  satisfy 
the  devise  :  but  if  one  devises  his  lands,  expressing  them  to  he  of  the  value  of  £600.  and 
they  prove  to  be  worth  but  £600,  this  Court  can  make  no  addition ;  for,  being  a  specific 
devise  of  the  estate,  the  devisee  must  take  it  as  he  finds  it.(l) 

And  so  affirmed  the  decree.(2) 

(1)  This  case  seems  to  have  been  determined  upon  the  testator's  directing  the  £6000 
SorUh  Sea  annuities  to  be  sold,  and  the  produce  thereof  to  be  laid  out  in  a  purchase  of 
lands,  which  strongly  implied  that  the  testator  only  intended  to  give  the  South  Sea 
annuities  which  he  was  possessed  of ;  and  that  he  did  not  mean  to  have  additional 
annuities  purchased,  in  order  to  be  sold  out  again  presently  afterwards. 

(2)  Beg.  Lib.  A.  1735,  fol.  112  -^etvideSP.  WUl.  387,  S.  C.  mnton  v.  Pinke,  1  P. 
Will.  540.  Partridge  v.  Partridge,  post,  226.  Purse  v.  SnapLin,  1  Atk.  414,  in  which 
Lord  Hardvncke  expresses  his  approbation  of  this  case.  Avelyn  v.  Ward,  1  Ves.  424. 
Drinkuxtter  t.  FaUaner,  2  Ves.  623.  Sleach  v.  Torringlon,  2  Ves.  560.  Hambliag  v. 
Litter,  Ambl.  Sen.  401.  Ashbumer  r.  Macguxer,  2  Bro.  Cha.  Bep.  108,  which  recognisas 
the  matexial  authorities  upcm  this  subject. 
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Case  32.— Chat  versus  RooKB. 
11  i^mi.  [1735]. 

A  bond  given  to  a  kept  mistress  for  the  maintenance  of  her  and  provision  for  a  child  she 
had  by  the  deceased,  shall  not  be  set  aside  in  favour  of  his  legitimate  children  or  bar, 
if  not  obtained  by  fraud  ;  but  shall  not  be  paid  out  d  the  personal  estate  until  after 
simple  contracts,  but  shall  be  paid  out  of  the  real  estate,  if  there  be  one,  in  case  the 
personal  estate  falls  short. 

BUI  brought  by  the  son  and  heir,  and  lus  two  sisters,  to  have  a  distribution  of  thar 
father  Jeremiah  Cray's  estate,  and  to  set  aside  a  bond  given  by  his  said  father  to  the 
defendant  Katherine  Rooke,  in  the  penalty  of  £2000  to  pay  her  (whom  he  had  formerly 
kept  as  his  mistress)  the  yearly  sum  of  £80.  The  defendant  insisted  by  her  answer,  that 
the  bond  was  good  ;  that  she  being  a  woman  of  virtue,  and  intitled  to  some  fortune, 
was  prevailed  upon,  by  larger  promises,  to  live  with  the  said  Jeremiah  Cray  ;  whereby 
she  greatly  disobliged  all  her  friends ;  and  that  she  and  Jeremiah  Cray  cohabited  from 
January  1728  to  Ayrii  1731  ;  when  the  said  Cray,  for  malung  some  provision  for  her 
child  (then  about  two  years  [154]  old)  executed  thu  bond,  without  any  fraud  or  imposi- 
tion, whereby  he  bourn  himself  and  his  heirs  in  the  penalty  of  £2000  for  the  payment  of 
a  yearly  annuity  of  £80  per  onn.  for  her  maintenance,  ami  that  c&  her  child ;  the  said 
Jeremiah  Cray  being  then  about  marrying  (whi^  he  afterwards  did)  the  plaintifE's 
mother. 

The  master  oC  the  Rolls  had  decreed  the  annuity,  secured  by  the  bond,  to  be  paid 
after  all  other  creditors,  whether  by  bond  or  simple  contract,  this  being  a  voluntary 
bond ;  and  that  in  that  course  of  payment,  a  fund  should  be  set  apart  out  of  the  per- 
sonal estate ;  but  had  given  no  direction  whether  the  real  estate  should  be  ohazgeable 
with  this  annuity,  in  case  of  a  defect  of  the  personal  assets. 

Wherefore  the  defendant  Rooke  appealed,  and  it  was  insisted  for  her,  First,  that  this 
bond  was  not  to  be  considered  as  a  mere  voluntary  bond :  that  the  defendant  Rooke 
appeared  to  be  a  virtuous  young  gentlewoman,  before  unhappily  seduced  by  Mr.  Cray ; 
that  tlus  was  premium  pudoris^  dc,  and  considerations  may  arise  as  well  by  suffering 
loss  and  damage  at  the  instance  of  another,  as  by  giving  money,  dtc  And  that  in 
Harris  and  Marchioness  of  Annandale  {vide  2  P.  Will.  433,  S.  C.).  decreed  June  25, 
1737,  and  affirmed  in  the  House  of  Lords  (3  Bro.  P.  C.  445  [2nd  ed.  1  Bro.  P.  C.  250], 
S.  G.),  March  19,  1728,  a  like  bond  was  to  be  paid  in  a  course  of  administration,  and  not 
postponed,  de.  And  in  Ord  and  Blackett,  decreed  by  Lord  Macclesfield,  it  appearing 
that  Sir  WUliam  Blackett  had  seduced  the  plaintifi,  a  young  lady  of  £10,000  fortune,  and 
settled  upon  her  £300  per  ann.  annuity,  by  a  deed,  which  was  not  an  effectual  con- 
nyance,  so  that  she  could  not  recover  in  law.  This  Court  interposed,  and  decreed 
against  the  heirs  at  law  of  Sir  William  Blackett.  So  in  the  case  in  the  Exchequer,  cited 
in  Harris  and  Lady  Awnandale,  in  Eq.  Abr.  87,  where  a  man  granted  an  annuity  to  a 
woman  of  £30  per  ann.  out  of  luids  he  had  no  title  to  :  the  Court  decreed  him  to  make 
a  good  grant,  dtc.  And  therefore  the  Court  would  not  consider  the  grantees  as  meer 
T(^unteer3. 

[155]  It  was  also  insisted,  that  if  the  bond  was  to  be  considered  as  voluntary,  and  to 
be  postponed  to  creditors  by  simple  contract :  yet  as  it  affected  the  real  estate,  and  no 
pretence  to  set  it  aside  for  fraud,  the  bill,  so  far  as  it  sought  on  behalf  of  the  plaintiff 
the  heir  at  law,  to  set  the  bond  aside,  ought  to  have  been  dismissed,  and  the  plaintiff 
left  to  her  remedy  at  law  against  the  real  estate,  or  some  provision  made  by  the  decree 
for  the  defendant  iZooXv  to  have  satisfaction  out  of  the  real  estate,  <&c. 

Mr.  Ailomey  General  for  the  plaintiffs.  This  at  best  is  to  be  considered  as  a  voluntary 
bond.  There  is  a  difference  where  such  bonds,  &c. ,  are  given  before  seducing,  and  where 
after,  and  this  appears  to  be  long  after ;  aiul  it  would  be  strange  to  put  suck  bonds,  dc, 
upon  a  better  foot  than  bonds  and  securities  given  after  marriage,  which  are  always 
deemed  voluntary,  dtc. 

As  to  the  case  of  Ord  and  Blackett,  and  the  other  cases  in  the  Court  of  Exchequer, 
they  are  founded  upon  this  ;  that  though  a  bond  of  conveyance  be  at  first  voluntary, 
yet  if  the  party  who  gives  it  does  afterwards  by  fraud  destroy  or  endeavour  to  defeat 
it,  equity  will  relieve  against  the  act  of  the  party  himself.  And  so  was  the  case  of  Pitt 
and  Piit  at  the  RdU ;  where  it  appearing  that  the  late  Governor  Pitt,  had  granted  the 
a  v.— 23* 


Digitized  by 


714 


IBBBTSON  V.  BBCKWITH  GAflBB  T.  TALBOT,  US. 


younger  eon  (the  plaintiff)  an  annuity  of  £300  ner  ann.  in  order  to  qualify  him  for 
memoer  of  parliament,  and  afterwards  got  the  deed  and  burnt  it ;  it  was  decreed  against 
the  eldest  son,  the  heir  at  law,  to  make  it  good. 

Lord  Chancellor.  No  relief  in  equity  can  be  had  against  this  bond.  Here  is  no 
pretence  of  fraud,  and  therefore  no  reason  to  relieve  against  it.  It  u  indeed  a  voluntary 
bond,  being  given  after  actual  cohabitation,  and  cannot  be  in  a  more  favourable  con- 
dition than  a  settlement  made  after  marriage,  vhich  is  looked  upon  as  voluntary ; 
although  the  [156]  obligation  <A  nature  is  as  strong  upon  a  man  to  provide  for  nig 
children  after  marriage,  as  before  it. 

If  then  it  be  once  settled  to  be  good,  the  next  question  is.  In  vhat  degree  it  shall  be 
paid  1  And  as  to  that,  I  think,  that  according  to  the  Lord  HarcaurVs  opinion,  the 
resolution  in  Jones  and  PowelVs  case,  February  23,  1712  (and  Abr.  Eq.  Ca.  84),  all 
creditors,  whether  by  bond  or  simple  contract,  shall  be  preferred  ;  but  tnat  this  bond 
shall  be  paid  before  legacies  :  for,  the  bond,  although  it  be  voluntary,  transfers  a  right 
in  the  life-time  of  the  obligor  ;  but  legacies  arise  only  from  the  will,  which  takes  effect 
only  from  the  testator's  death  ;  and  therefore  ought  to  be  postponed  to  a  right  created 
in  the  testator's  life-time  :  the  case  of  Fairbeard  and  Pomrs,{l)  2  Vera.  202,  proves 
this  expressly  ;  and  that  the  Lord  HaramrCs  opinion  in  W ood  and  Powdl's  case,  or  in 
Jones  and  PowelVs  case,  was  grounded  upon  precedent  authorities. 

The  next  consideration  is,  how  far  it  shall  affect  the  real  estate  in  case  of  a  defidency 
of  the  personal  assets  1  Now  although  it  be  a  voluntary  bond,  and  postponed  in  pcnnt 
of  payment  even  to  ample  contract  creditors ;  yet  it  must  not  be  in  a  worse  condititm 
than  they  are,  its  being  voluntary  giving  the  heir  no  right  to  set  it  aside  :  for,  as  the 
ancestor  might  have  granted  away  the  estate  intirely  from  his  heir,  so,  when  he  thinks 
proper  to  charge  himself  and  his  heirs,  the  heir  shall  be  bound  in  respect  of  the  asseto 
descended  upon  him  from  his  ancestor :  and  as  the  whole  is  now  before  me,  I  must 
give  my  opinion  upon  it ;  since  the  leaving  the  defendant  to  sue  the  bond  at  law,  where 
she  can  recover  but  the  penalty,  and  where  the  parol  must  demur  until  the  heir  (who 
is  now  but  three  years  old)  comes  to  his  full  age,  wouU  be  delaying  her  much  too  long ; 
and  since  even  after  advantage  taken  of  the  infancy  at  law,  and  the  penalty  recoveiid 
i^ainst  the  heir,  he  might  resort  again  to  this  Court  to  have  the  whole  thing  recon- 
sidered ;  which  is  now  as  pro-[157]-p6r  for  the  judgment  of  the  Court  as  it  would  be 
then. 

And  so  decreed,  that  if  the  personal  estate  fall  short,  upon  payment  of  t^e  arrears, 
and  growing  payments  by  the  plaintiff,  and  upon  his  securing  the  annuity  out  fA  a 
sufficient  part  when  he  comes  of  age,  the  defendant  Rooke  be  restrained  from  proceeding 

upon  this  bond  at  Iaw.(2) 

(1)  In  which  case  it  was  held,  that  a  voluntary  judgment  given  by  a  freeman  of 
London,  payable  three  months  after  his  death,  was  to  be  postponed  to  debts  by  simple 
contract,  and  to  the  widow's  customary  part,  but  would  bind  the  freeman's  le^tory 
part. 

(2)  Vide  Whaley  v.  Norton,  1  Vem.  483.  Bainham  v.  Manning,  2  Vem.  242. 
Mathew  v.  Hanhiri/,  2  Vem.  187.  Spioer  v.  Hayward,  Prec.  in  Chanc.  Hi.  Clarke 
T.  Periam,  2  Atk.  333.  Prieal  v.  Parrot,  2  Ves.  161.  Walkerv,  Perkins,  3  Burr.  1568 ; 
1  Blade.  Sep.  611,  ^.C.  Lady  Cox's  cam,  2  P.  WULSiO.  HUl  v.  Spencer,  AmU.  Bep. 
641. 

Case  33.— Ibbetson  versus  Bbckwith.  [1735.] 

[See  Bouxn  v.  Lewis,  1884,  9  App.  Gas.  896.] 

A  testator's  setting  out  (1)  in  his  will  to  give  and  dispose  of  his  worldly  estate  is  a  strong 
proof  that  he  intends  to  dispose  of  the  inheritance  of  his  lands,  when  there  are  suffi- 
cient words  in  the  following  parts  of  the  will  for  that  purpose  ;  the  words  estate  at 
such  a  place,  or  in  such  a  place,  may  carry  a  fee.  The  whole  complexion  of  a  will 
ought  to  be  considered. 

Thomas  Beckwith  made  his  will  in  the  words  following,  viz.  "  As  touching  my 
"  worldly  estate,  wherewith  it  hath  pleased  God  to  bless  me,  I  give,  devise  and  dispose 
"  of  the  same,  in  the  manner  following ;  Imprimis,  I  give  ray  estate,  which  I  lately 

E based  of  John  Adamson,  to  pay  and  discharge  all  my  debts.  Item,  I  give  and 
eath  unto  my  loving  sister  Mary  Beckwith,  all  my  estate  at  Helmehouse  in  Hither 
Leasing  at  Crew,  and  all  my  estate  at  Cubeck,  paying  uid  dischai^ing  all  legacies 
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"  before  charged  by  my  father's  will.  Item,  I  give  unto  my  loving  mother  cUl  my  esiaie 
"  at  Northwith  Close,  North  Closes,  and  my  farm  held  at  Roomer,  with  all  my  goods 
'  and  chattels  as  they  now  stand,  for  her  natural  life,  and  to  my  Tie j^w  Thomas  Dodaon 
'  after  her  death,  if  he  will  but  change  his  name  to  Bedmith ;  if  he  does  not,  I  give  him 
'  only  £20,  to  be  paid  him  for  his  life  out  of  Northwith  Close,  North  Close,  and  the  farm 
'  held  at  Boomer ;  which  I  give  her  upon  my  nephew's  reusing  to  change  his  name, 
'  to  her  and  her  hars  for  ever." 

Mr.  SUicitor  General  and  Mr.  Faeakerly  argued,  that  this  was  a  fee  umple  in  Thomas 
Dodson,  the  testator's  intent  being  to  diraxwe  of  his  whole  estate ;  and  there  such  con- 
struction should  prevail  as  should  make  the  whole  to  pass.  That  as  this  was  his  intent, 
so  had  he  used  words  sufficient  to  carry  the  [158]  whole  ;  three  things  only  being 
necessary  in  wills  to  make  the  devise  good,  viz.  The  person  described  who  is  to  take, 
the  thing  which  is  to  be  taken,  and  the  interest  which  the  party  is  to  have  in  it ;  all 
which  concur  here  :  the  words  being  sufficient  to  describe  the  person,  the  thing,  and 
the  interest  which  the  party  ia  to  have  in  that  thing.  In  wills  the  word  estate  {Right 
y.  Sidebotham,  Dougl.  764,  vid.  also  the  signification  of  the  word  estate,  in  Co.  lAtt.  345, 
tee.  649)  carries  the  whole  interest  the  party  hath  ;  as  well  held  in  Wilson  and  Robinson^s 
cue,  2  Lev.  91,  where  the  opinion  of  the  whole  Court  was,  that  the  words  tenant-right 
estate  were  sufficient  to  pass  the  fee;  although,  as  that  case  is  reported,  1  Mod.  100, 
it  seema  to  be  the  opinion  but  of  two  judges.  So  in  Norton  and  tadd's  case,  1  L/utio. 
755,  the  words  whole  remainder  were  held  to  carry  a  fee,  although  one  would  think 
they  would  carry  but  an  estate  for  life  :  but  because  the  intent  was  manifest  that  a 
fee  should  pass  by  these  words,  it  was  held  so  accordingly.  That  the  objection  of  a  pre- 
cedent estate  being  given  {viz.  to  the  mother)  by  the  word  estate  was  idle  :  for,  that 
as  it  was  restrained  to  be  but  for  life  ;  and  had  the  word  inheritance  been  used  instead 
of  the  word  estate,  with  such  a  restriction,  it  would  have  passed  but  an  estate  for  life. 
That  the  other  parts  of  the  will  made  his  intent  to  pass  a  fee  simple  quite  plain  :  as  the 
provision  that  he  should  take  the  testator's  name,  and  the  limitation  over  to  another, 
and  her  heirs  for  ever,  upon  his  refusal  to  take  the  name,  is  a  plain  proof  that  he  intended 
him  a  fee  simple,  not  to  be  divested  out  of  him,  but  upon  his  refusing  to  take  the  tes- 
tator's name.  And  might  well  be  compared  to  Bea!cheroft  and  BeachGroffs  case,(2) 
2  Vera.  690,  where  the  words  worldly  estate  were  hekl  to  pass  a  fee.  Barry  versus 
EdgwortK  Abr.  Eq.  Ca.  178,  and  Holden  and  Barker,  June  11,  1706.  Devise  of  all  his 
estate  in  Mount  Street,  adjudged  to  pass  an  estate  in  fee. 

Mr.  Attorney  General  and  Mr.  Verney  insisted  on  the  other  side,  that  Thomas 
Dodson  took  but  an  estate  for  life ;  it  being  a  known  rule,  that  an  heir  was  never 
to  be  disinherited  but  by  express  words,  or  by  necessary  implication  :  and  there  could 
be  no  [159]  necessary  implication  where  the  words  were  capable  of  being  taken  in  two 
senses  ;  as  they  are  in  the  present  case,  where  it  is  natural  to  take  the  words  in  that 
sense,  which  is  used  by  people  in  common  parlance,  rather  than  in  the  strict  legal  sense. 
This  will  was  drawn  by  the  testator  himself,  who  appears  not  to  have  been  very  knowing 
in  the  legal  signification  of  the  words.  Now  the  word  estate  does,  in  common  speech, 
imply  only  the  personal  possession ;  as  when  it  ia  said,  that  a  man  hsB  an  estate,  by  that 
is  meant  land,  nouses,  dtc. 

The  clause  of  his  changing  his  name,  is  rather  a  proof  that  he  intended  him  but  an 
cBt&te  for  life  ;  for,  it  is  usual  in  all  such  clauses  to  provide  that  not  only  the  first  taker, 
but  likewise  every  heir  shall  take  the  testator's  name  ;  and  that  upon  any  of  their  de- 
faults the  estate  shall  go  over  :  but  here  is  no  provision  for  the  heir  of  Thomas  taking 
the  testator's  name  ;  which  looks  as  if  he  intended  Thome's  estate  to  determine  with 
hia  life.  A  gift  of  one's  inheritance  for  life  will  give  to  the  devisee  but  an  estate  for 
life ;  because  the  word  inheritance  being  restrained  to  the  term  of  a  life,  can  mean  only 
a  description,  and  not  the  continuance  of  the  thing  given ;  axxd  where  after  such  limita- 
tion the  remainder  is  given  over  to  another,  the  remainder-man  takes  a  fee  ;  because 
the  word  inheritance,  where  not  restrained  by  others,  can  mean  only  a  fee,  which  the 
word  estate  does  not ;  and  therefore  very  different  from  the  present  case.  His  intent 
appears  farther  from  difference  of  his  expression  in  this  clause,  and  in  that  whereby, 
upon  failure  of  taking  his  name,  he  limits  it  by  express  words,  to  her  and  her  heirs  : 
which  diversity  of  expression  proves  a  difference  of  intention  in  him.  Indeed  in  some 
cases  the  devisee  may  have  a  fee  simple,  not  from  the  words,  but  from  the  purooses 
for  which  he  takes,  which  require  a  continuance  of  the  estate ;  as  in  this  very  will,  the 
clause  whereby  he  devises  several  lands  to  his  sister,  paying  his  l^;acies,  gives  her  a  fee : 
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but  ia  the  devise  to  Thomas  there  is  no  particular  purpose  to  make  that  constructioD 
requisite  ;  nor  is  there  any  other  clause  in  all  the  will  which  has  [160]  a  devise  over 
but  this  one.  WtZ^on  versus  i2o6Muan'«  case,  2  I^v.  91,  is  scarcely  intelligible  as  the  case 
is  there  stated ;  the  misfortune  of  most  of  the  modern  books  being,  tOAt  they  run  to 
the  argument  and  resolution  before  they  have  well  stated  the  case,  leaving  us  often  to 
judge  of  the  case  by  the  arguments  :  bondes  the  words  tencmt  right,  whi^  were  used 
in  Wat  case,  are  of  a  particular  signification.  Burdet  versus  Burdet,  in  1732,  is  within 
tiiie  rule  of  passing  a  fee,  because  of  the  devise  for  payment  of  debts.  In  Norton  and 
Ladd's  case,  1  LtUie.  765,  the  words  whole  remainaer,  which  were  there  used,  ousted 
any  notion  of  an  estate  for  life  only.  And  in  Beachcroft  and  Beachcrofl's  case  (2  Vem. 
690),  there  being  a  precedent  charge  upon  the  inheritance  for  payment  of  his  debts, 
the  devise  of  the  moiety  of  what  was  left  must  necessarily  carry  the  inheritance.  The 
distinction  taken  in  Barry  and  EdgwortWs  case,  Ahr.  Eg.  Ca.  178,  between  a  devise  of 
all  his  estate  in  such  a  place,  and  at  such  a  place,  which  fatter  (says  the  book)  will  carry 
but  an  estate  for  life,  is  an  express  authority  for  the  defendant,  that  but  an  estate  for 
life  passes  by  this  will ;  the  words  here  being  the  same  as  if  he  had  put  in  the  word  at. 
{Sed  per  Lord  Chancellor,  I  remember  that  case  very  well,  and  no  such  distinction 
was  made  in  it  as  is  pretended  by  the  book.)  Another  strong  authority  for  the  defend- 
ant is  Wilhmson  and  Merrylattd's  case,  Cro.  Car,  447,  449,  and  1  Ro.  Abr.  834, 
hekl  but  an  estate  for  life. 

Lord  Chancellor.  The  question  turns  intirely  upon  the  construction  of  the  words 
of  the  will,  what  interest  was  intended  to  Thomas  Dodson,  whether  an  estate  for  life, 
or  in  fee  1  In  order  to  come  at  the  testator's  intent,  the  whole  complexion  of  the  will 
has  been  very  properly  taken  into  consideratibn  on  both  sides  ;  and  it  has  been  said, 
that  the  first  words,  worldly  estate,  were  used  only  to  shew,  that  what  he  was  then 
doing  was  animo  testandi  ;  but  not  intended  by  him  to  reach  to  the  whole  of  his  estate. 
As  to  that  I  am  of  opinion,  that  these  words  prove  him  to  have  had  his  whole  estate 
in  his  view  at  that  time.  Indeed  he  might  have  made  but  a  partiaJ  di8-[161]-poBition ; 
but  if  the  will  be  general,  and  that  taking  his  words  in  one  sense  will  make  the  will 
to  be  a  complete  ^position  of  the  whole,  whereas  the  taUoig  them  in  another  will 
create  a  chasm ;  they  shall  be  taken  in  that  sense  which  is  most  likely  to  be  agreeaWe 
to  his  intent  of  disposing  of  hk  whole  estate.  If  therefore  Thomaa  takes  an  estate 
in  fee,  the  will  will  be  perfect,  and  take  in  the  whole :  whereas,  if  he  takes  but  an  estate 
for  life,  one  moiety  will,  after  his  death,  descend  upon  him  as  heir  at  law,  and  the  other 
moiety  to  the  other  co-heirs.  The  clause  whereby  the  estates  are  devised  over  to  his 
mother  and  her  heirs,  in  case  Thomas  should  refuse  to  take  his  name,  hath  been  argued 
as  a  proof  of  his  intending  him  but  an  estate  for  life ;  but  that  depends  upon  the  con- 
struction of  the  word  estote,  which  will  be  clear  from  the  sense  he  hath  taken  it  in  through 
fdl  the  other  parts  of  this  will,  whensoever  he  hath  used  it,  he  has  meant  thereby  to 
pass  the  inheritance. 

It  hath  been  said  indeed,  that  in  those  clauses  the  fee  doth  not  pass  from  the  force 
of  the  words,  but  from  the  nature  of  the  purposes,  vis.  that  of  paying  debts,  i&c.,  but 
still  the  words  are  ui  argument  that  he  intended  to  pass  the  inaeritance,  though  not 
the  whole  argument.  It  has  been  said  likewise,  that  the  word  paying  does  not  of 
itself  import  a  fee ;  but  still,  in  what  sense  hath  he  used  the  words  my  estate  1  to  pass 
the  inheritance.  As  for  example ;  the  word  is  left  out  in  the  clause  now  in  question ; 
which  is  a  very  material  and  a  very  operative  word  :  but  yet  none  will  pretend  that 
this  clause  should  be  expunged  by  reason  of  the  omission  of  that  single  word.  Then 
the  next  words  are,  all  my  estate.  Northwith  Close,  North  Close,  dc,  without  either 
in  or  and ;  which  is  likewise  very  imperfect :  so  that  it  must  return  to  the  words, 
off  my  estate  to  my  mother  for  life,  and  to  my  nej^w  Thomas  Dodson  after  her  death. 
Now  although  the  word  estate  may,  in  common  speech,  not  mean  an  inheritance ; 
^t  it  is  clear  he  has  meant  it  so  here :  and  then  taking  it  in  that  proper  legal  sense 
it  will  be  a  complete  diB-[16^-poaitica  of  the  whole :  whereas,  taking  it  to  carry  but 
an  estate  for  life,  there  wiU  be  a  diasm,  an  incomplete  disposition ;  since  half  must 
descend  to  this  very  Thomas,  and  the  other  half  to  the  other  co-heirs,  as  hath  been 
before  observed,  hi  the  Countess  of  Bridgwater  and  Duke  of  Bdton^s  case,  1  Sedk. 
236  ;  Ahr.  Eq.  Ca.  178,  the  devise  of  all  his  real  estate  in  or  at  (I  do  not  rightly  re- 
member which)  such  a  place,  was  held  to  pass  a  fee.  And  I  do  not  think  there  ia  any 
difierence  between  the  words  at  or  in ;  they,  in  my  opinion,  mean  the  same  thing : 
the  case  of  "Wilson  versus  Robinson,  2  Lev.  91,  and  of  Burdet  versus  Burdet,  in  1732, 
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are  very  strong  authorities  for  the  plaintiff ;  in  the  first  of  whicli  the  fee  was  held 
to  pass  by  the  words  tenant-right  estate  ;  and  the  latter  was  a  devise  of  his  particular 
estates  at  such  and  such  a  place ;  which  was  held  likewise  to  pass  the  inheritance. 
Nor  did  the  provision  in  the  end  of  that  case,  for  payment  of  his  debts,  influence  the 
fxmstruction ;  but  it  was  decreed  upon  the  force  of  the  first  words.  The  same  resolution, 
was  in  that  of  Barry  and  Edgtoartk,  Abr.  Eq.  Ca.  178  (2  P.  WUl.  524,  S.  C).  All 
which  are  so  many  express  authorities  that  the  word  estate  carries  a  fee :  nor  hath 
an^  case  been  cited  to  warrant  the  altering  the  known  legal  signification  of  it.  An 
objection  indeed  hath  been  made  from  the  nature  of  the  hmitation  ;  and  it  hath  been 
said,  that  although  the  word  estate  might  in  other  cases  carry  a  fee,  yet  it  could  not 
do  so  here,  because  applied,  in  the  first  instance,  to  an  estate  for  hfe  only  ;  and  therefore 
was  intended  but  as  a  description  of  the  thing  intended  to  pass :  but  that  objection 
hath  no  weight  in  it ;  for,  although  he  gave  it  particularly  to  his  mother  in  the  firat 
place,  yet  the  devise  to  his  nephew  is  in  general  words ;  and  I  cannot  see  that  the 
limitation  for  life,  in  the  first  instance,  where  the  second  Umitation  is  general,  can 
make  any  difference.  Another  objection  has  been  made,  that  had  he  intended  him 
an  estate  of  infaeritaace,  he  would  have  given  it  him  in  the  same  words  as  he  has  limited 
it  over  upon  bis  default  of  his  taking  his  name :  but  this  wording  is  so  incorrect,  that  I 
tldnk  no  great  stress  can  be  laid  [163]  upon  it.  What  weighs  with  me,  is  the  intent 
plainly  appearing  to  pass  the  inheritance ;  aa  is  manifest  from  the  otlxer  clauses  of 
the  will  Indeed  as  to  the  other  lands,  wherein  the  testator  had  not  a  fee,  the  words 
my  estate  pass  only  such  an  interest  as  the  testator  had ;  if  a  fee,  then  a  fee ;  if  but 
a  chattel,  then  that  only ;  the  operation  of  the  words  being  according  to  the  estate 
the  testator  hath  in  what  he  devises. 

And  so  decreed  (3)  an  estate  in  fee  to  Thomas  the  nephew.(4) 

(1)  Sed  vide  Denn  lessee  of  Gaskin  v.  Gaskin,  Cowp.  667,  where,  though  the  testator's 
intent  iq>peared  to  be  to  give  the  whole  interest  in  the  estate  devised  by  him,  and  had 
given  a  aisinheiiting  legacy  to  his  heir  at  law,  the  Court  said  they  could  not  connect 
the  prefatory  with  the  (uvising  claxise.  So  Right  v.  Sidebotham,  Dougl.  759,  where  no 
stress  is  laid  upon  the  introductory  clause  of  the  will. 

(2)  A.  begins  his  will  with  disposing  of  all  his  worldly  estate ;  and  then  wills  that 
all  his  debtfi  be  iirstpaid,  and  gives  his  wife  a  moiety  of  what  is  left  after  his  debts  paid  : 
the  question  was,  Whether  a  moiety  of  the  real  estate  after  debts  paid,  passed  to  the 
wife,  or  only  half  of  the  peraon^  estate  :  per  cur.  my  worldly  estate  comprises  as  weU 
real,  as  personal :  his  worldly  estate  comprises  all  he  has  in  the  world.  Without  doubt 
those  words  subjected  his  real  estate  to  the  payment  of  his  debts,  and  consequently 
a  devise  of  a  moiety  of  what  is  left,  after  debts  paid,  must  comprise  all  that  was  liable 
to  the  debts  :  and  therefore,  decreed  a  moiety  of  the  surplus  oi  the  real  and  personal 
estate  to  the  wife. 

(3)  Note,  the  Master  of  the  Rolls  ]M  that  Thomas  the  nephew  took  only  an  estate 
for  life ;  but  Lord  Tidbot  varied  the  decree  at  the  Rolls,  and  was  of  opmion  Thomas 
had  a  fee.   Beg.  Lib.  A.  1735,  fd.  229. 


(4)  Vide  JBridgewater  v.  Duke  of  Bolton,  1  Salk  236.  Murry  v.  Wyse,  2  Vem.  564 ; 
Prec.  in  Chanc.  264,  S.  C.  Chester  v.  Painter,  2  P.  Will.  336.  Barry  v.  Edgeworth, 
2  P.  Will.  523.  Tanner  v.  Morse,  post,  284.  Goodwin  v.  Goodwin,  1  Ves.  226.  Tufnell 
V.  Page,  2  Atk.  37.  Ridout  v.  Pain,  3  Atk.  486.  Roe  v.  Blackett,  Cowp.  235.  Hogan 
V.  Jackson,  Cowp.  299.  Loveacres  v.  Blight,  Cowp.  382.  Gaskin  v.  GasHn,  Cowp. 
687.  Frogmortffn  v.  Wright,  2  Black.  Rep.  889.  Stiles  v.  Walford,  2  Black.  Rep. 
93a  Goodright  v.  Allen,  2  Black.  Rep.  1041.  Right  and  Sidebotham,  Dougl.  789. 
Maceree  t.  M,  AmH.  181.  Holdfast  v.  Martin,  1  Term  Rep.  411.  Fletcher 
Smiim,  2  Term  Rep.  666. 
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[164]       Term.  S.  Hillarii,  9  Ge».  II.,  in  Curia  Cancellari£. 

Case  34.— Sir  John  Robinson  versus  Comyns. 

IFeb.  [1736]. 
(1  Atk.  473,  S.  C.) 

A.  devises  land  to  B.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  in  trust  to  pay  debts, 
and  afterwards  in  trusc  for  his  grand-daughter  C.  (late  wife  of  the  plaintii!)  and 
the  h^rs  of  her  body,  remainder  to  B.  in  fee,  upon  condition  that  he  marry  C,  and 
gave  him  his  personal  estate  in  trust  for  C.  until  she  attain  full  age  ;  and  made  B. 

executor,  and  died.  C.  refused  to  marry  B.  and  marries  the  plaintiff ;  and  at  full 
age  she  and  her  husband  suffer  a  recovery  of  the  premisses.  The  condition  of  the 
devise  in  fee  to  B.  is  dispensed  with  by  the  lady's  refusal ;  but  then  that  remainder 
is  well  barred  by  the  recovery,  without  a  fine,  though  the  bargain  and  sale,  whereby 
the  tenant  to  the  prcBcipe  was  made,  were  not  inrolled  till  after  the  recovery  was 
completed. 

Robert  Sheffield  being  seised  of  a  real  estate,  and  possessed  likewise  of  a  considerable 
personal  estate,  by  will  devised  all  his  lands  unto  tne  defendant  and  his  heirs,  to  the 
use  of  the  defendant  and  his  heirs,  in  trust  for  payment  of  his  debts,  and  afterwards 
in  trust  for  his  gnmd-daughter  Mary  (the  plaintiff's  late  wife)  and  the  heirs  of  her  body, 
remainder  to  the  defendant  Comyns  and  his  right  heirs,  upon  condition  that  be  should 
marry  the  testator's  srand-daughter ;  and  gave  him  likewise  his  personal  estate  in 
trust  for  Mary  until  she  should  attun  her  age  of  twenty-one,  and  made  the  defexuiant 
his  executor,  and  died  soon  after.  The  defendant  brought  a  bill  for  perpetuating 
of  testimony  of  the  witnesses  to  the  will ;  and  in  his  bill,  reciting  the  clause  in  Robert 
Sheffield's  will,  declared  [165]  himself  ready  and  willing  to  marry  the  young  lady ;  but 
she,  by  her  answer,  set  forth  her  absolute  aversion  to  the  match,  and  utterly  refused  to 
have  him  ;  and  soon  after  marrying  the  plaintiff,  she  and  her  husband  (aner  she  had 
attained  her  age  of  twenty-one)  made  a  bargain  and  sale  to  J.  S.  in  order  to  the  suffering 
a  common  recovery  ;  wherein  her  husband  and  she  were  vouched,  and  the  uses  thereof 
were  to  the  issue  of  the  marriage,  remainder  to  her  own  right  heirs ;  the  lady  died, 
leaving  issue  by  the  plaintifF  two  children ;  who  set  forth  their  right  under  the  deed 
and  marriage  settlement,  and  insisted  upon  the  defenduit's  remainder  being  barred 
by  recoveiy. 

This  bul  was  brought  against  the  defendant  to  have  a  conveyance  according  to 
the  uses  declared  in  the  recovery. 

Lord  ChanceUor.   The  iiist  question  is,  what  sort  of  estate  the  remainder  in  John 

Comyns  is  1  Whether  it  be  a  trust,  or  a  legal  estate  ?  It  is  observable,  that  the  whole 
estate  is  given  to  the  defendant  and  hiB  heirs,  to  the  use  of  him  and  his  heirs ;  which 
is  a  complete  disposition  of  the  whole  legal  estate ;  and  being  in  case  of  a  will,  would 
be  so  of  the  equitable  interest  likewise,  unless  the  testator's  intent  appears  to  the  con- 
trary, as  in  this  case  it  manifestly  does ;  for,  it  is  given  in  trust  for  payment  of  his 
debts,  d:c.,  and  so  far  is  a  limitation  of  an  equitable  estate,  the  remainder  of  which 
(had  the  testator  gone  no  farther)  would,  after  the  purposes  served,  return  to  the 
heir  at  law ;  as  was  determined  upon  Serjeant  Maynard's  will  But  then  there  cjomefi 
a  remainder  to  the  defendant  and  His  right  heirs,  <£c  It  is  true  that  the  word  remainder 
(properly  speaking)  signifies  only  a  continuance  of  the  same  kind  of  estate  aa  is  before 
limited,  which  here  was  only  a  trust  estate  :  for,  when  the  whole  legal  estate  is  disposed 
of,  and  part  of  the  equitable  interest  likewise,  there  the  remainder  mu^  be  an  equitable 
reminder.  In  this  case  indeed  it  is  not  an  absolute  one,  but  conditional ;  which, 
when  the  [166]  condition  is  performed,  will  vest  the  estate  in  him  ;  and  if  the  condition 
be  not  performed,  it  will  then  descend  to  the  heir  :  the  testator  therefore  has  considered 
it  as  an  equitable  interest.  And  yet  it  is  likewise  true,  that  this  equitable  interest, 
when  vested  in  the  same  person  with  the  legal  one,  must,  as  to  some  purposes,  be  con- 
sidered as  a  legal  Interest. 

The  next  question  is,  whether  the  condition  annexed  to  the  defendant's  remainder 
be  a  condition  precedent  or  subsequent  1  And  as  to  this,  I  am  incUned  to  think  it 
is  a  condition  subsequent.  There  are  no  technical  words  to  distinguish  conditicnu 
precedent  and  subsequent ;  but  the  same  words  may  indifferently  make  either  aooordang 
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to  the  intent  of  the  person  who  creates  it  In  this  case  the  precedent  limitation  was  an 
estate  tail  in  posBession ;  and  therefore  why  shall  we  not  say,  that  as  to  this  remainder 
Ukewise,  it  was  the  testator's  intent  to  itave  it  vest  immediately  in  the  defendant  ? 
The  Umitati(m  is  immediate,  although  the  condition  upon  which  it  depends  is  subsequent. 
Whether  the  defendant  hath  broke  the  condition  or  not  hath  not  been  proved ;  but 
from  his  answer,  and  some  other  things  that  have  appeared  in  the  cause,  I  am  inclined 
to  think  it  now  dispensed  with ;  partly  by  the  Lady  EobinsorCs  death,  and  partly 
by  her  declaration  in  her  answer  to  the  former  bill,  that  she  would  not  many  him ; 
and  therefore  the  defendant's  interest  is  now  become  absolute. 

Another  question  has  been  made,  whether  the  interest  of  the  Lady  Robinson  and 
her  husband  was  barrable  by  a  recovery  1  and  if  it  was,  whether  it  was  well  barred 
by  this  recovery  without  a  fine  1  It  has  been  said,  that  a  legal  and  an  equitable  interest 
cannot  be  incorporated  together ;  but  that  objection  cannot  afiect  this  case ;  for, 
though  the  legal  and  equitable  estates  cannot  bo  incorporated!  yet  the  testator  hath 
not  lunited  an  equitable  estate,  and  then  the  legal  estate,  but  hath  at  first  given  the 
whole  fee.  It  happens  indeed  that  the  last  part  of  [167]  the  equitable  interest  may  be 
considered  as  merged  by  coming  to  one  and  the  same  person,  who  had  the  whole  legal 
estate  in  him  ;  but  it  would  be  hard,  that  by  coming  to  the  defendant,  although  not 
absolutely  {for  the  heir  might,  upon  the  condicion  broken,  have  taken  the  equitable 
interest  out  of  him) — it  would  be  hard,  I  say,  that  this  should  prevent  their  incorpora- 
tion :  I  therefore  think  it  an  equitable  estate  in  the  defendant,  as  well  as  that  which 
was  in  the  Lady  Robinson,  and  conse<^uently  that  she  and  her  husband  had  a  power 
to  bar  it.    Whether  it  hath  been  done  m  this  case  is  next  to  be  considered.  (1) 

It  hath  been  said,  that  a  feme  tenant  in  tail  and  her  husband  (2)  cannot  make  a 
tenant  to  the  prcBcipe  without  a  Hne  :  but  whatever  may  be  the  case  where  a  husband 
is  merely  seised  in  right  of  his  wife  is  not  necessary  for  me  to  determine ;  because  in 
this  case  Sir  John  BtMnson  did,  by  his  intermarriage,  become  intitled  to  an  estate 
by  curtesy ;  and  therefore  ho  alone,  without  his  wife's  joining,  might  have  made  a 
good  tenant  to  the  prcecipe.  It  has  been  also  objected,  that  the  bargain  and  sale, 
whereby  the  tenant  to  the  prcecipe  was  made,  was  not  inrolled  until  the  recovery  com- 
pleted :  as  to  that,  if  the  Lord  Hobart's  opinion,  as  cited  some  Gddbolt's  reports,  had 
been  law,  from  judicial  authority  would  certainly  have  followed  it.  If  there  be  no 
inrolment,  then  the  bargain  and  sale  are  void ;  but  if  there  be  an  inrolment  within 
sii  months,  then  it  is  gMd  by  relation.(3) 

And  80  decreed  for  the  plaintifis.(4) 

See  as  to  this  point  of  rdation  Hynde'a  case,  4  Co.  70  6. 

(1)  Vide  North  v.  Champemon,  2  Cha.  Cas.  63,  78 ;  1  Vem.  13,  S.  C.  Beverley  v. 
Beverley,  2  Vem.  131.  BoUUr  t.  AllvagUm,  1  Bro.  Cha.  Rep.  73.  Salvin  v.  Thornton, 
AmbL  Jiep.  549.  Cruise  upon  Fines  and  Recoveries,  241. 

(2)  Whatever  doubts  may  have  been  formerly  entertained  whether  a  husband 
seised  jure  uxoris  could  make  a  tenant  to  the  prcecipe  of  his  wife's  land,  for  the  purpose 
of  suffering  a  common  recovery,  without  the  wife's  joining  him  in  a  fine,  it  now  seems 
to  be  a  settled  point  that  he  can.  Mr.  Cruise,  in  his  Essay  upon  Fines  and  Recoveries,  p. 
52,  suggests  that  this  doubt  probably  arose  from  an  inaccurate  statement  in  the  report 
of  Lord  Talbot's  argument  upon  that  occasion,  and.  states,  from  the  authority  of  the 
late  Mr.  Booth,  Lord  Talbot's  words  to  have  been  these  :  "  If  I  should  lay  it  down  as 
"  a  rule,  that  where  the  wife  is  entitled  to  an  estate  tail  in  possession,  her  husband 
"  and  she  could  not  make  a  tenant  to  the  prcecipe,  for  docking  of  the  intail  without 
"  a  fine,  because  the  law  is  supposed  to  appoint  no  other  method,  br  which  a  woman 
"  under  coverture  can  convey  her  freehold  but  by  fine,  I  should  snake  many  of  the 
"  common  recovenes  of  the  kingdom ;  for  whatever  may  have  been  the  practice  of 
'  some  over-cautious  conveyancers,  yet  I  belies  it  hath  often  been  held,  that  the  husband 
"  alone  may  by  deed  only,  and  without  any  fine  levied  by  the  wife,  convey  a  sufficient 
"  freehold  to  the  grantee  to  make  him  tenant  to  the  prced-pe."  Mr.  BntUr,  in  a  note 
on  the  first  Institute,  obs  rves  that  Mr.  Booth^s  statement  of  Lord  Talbofs  argument 
ie  confirmed  hy  a  manuscript  report  of  the  case  of  Robinson  v.  Comyn^  in  his  possession. 
Vid.  also  RoUe's  Abr.  title  Recovery,  (a)  pi  4.  Pig.  Treatise  of  Com.  Rec.  72,  whereby 
ft  is  laid  down  that  a  husband,  seised  jointly  with  his  wife,  whether  by  moieties  or 
entireties,  or  seised  only  in  right  of  his  wife,  may  create  an  estate  of  freehold  during 
the  coverture,  and  thereby  make  a  good  temmt  to  the  prcecipe. 
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(3)  For  although  the  freehold  does  pass  not  from  the  bargainor  until  inrolment, 
yet  as  soon  as  that  is  done,  the  freehold  is  considered  as  having  passed  from  the 
bargainor  at  the  time  when  the  bargain  and  sale  was  executed  by  relation.  Crttue 
upon  Com.  Rec.  88. 

(4)  The  princintl  question  in  this  case  seems  to  have  been,  whether  the  remainder 
to  the  defendant  Comyns  was  to  be  construed  as  the  remainder  of  a  legal  or  of  a  trust 
estate  :  for  if  it  was  a  remainder  of  the  legal  estate,  the  recovery  sufiered  by  the  cestui 
qae  trust  could  not  operate  so  as  to  bar  uie  legtU  remainder ;  reoo varies  oi  that  kind 
only  operating  on  the  trust  estate  whweof  they  are  sufiered,  aiid  the  equitable  remainders 
expectant  thereon,  but  do  not  afiect  the  le^  estate.  The  Court  considered  the  l^al 
estate  and  use  as  having  been  wholly  disposed  of  by  the  first  part  of  the  devise,  and  that 
no  remainder  could  be  m  the  defendant  of  that  estate,  which  was  clearly  vested  in  him  : 
but  that  as  part  of  the  equitable  interest  was  likewise  given  to  him,  the  remainder  in 
question  cotild  be  no  other  than  an  equitable  remainder,  which,  if  not  disposed  in  the 
manner  it  was,  would  necessarily  have  resulted  to  the  testator's  }\&iT  at  taw.  The 
intent  of  the  testator,  viz.  "  that  the  remainder  should  te  considered  as  an  equitable 
"  one,"  appeared  manifest  to  the  court,  for  he  gave  it  on  a  condition,  which  would  be 
entirely  defeated,  if  the  remainder  of  the  legal  estate  was  held  to  vest  by  force  of  the 
first  devise. 

D.68]  Case  35.— Adams  versus  CoLK. 

The  husband  upon  marriage  (in  consideration  of  his  wife's  fortune,  computed  at  £500), 
agrees  to  yoarly  payments  to  her  separate  use,  that  she  may  dispose  of  £100  by  will 
in  his  life-time ;  that  if  she  survive,  he  is  to  leave  her  £200,  apparel,  plate,  <0c.  I^rt 
of  her  fortune  was  a  bond  of  £200.  The  husband  dies,  having  made  his  will,  and  the 

'.  plaintiff  residuary  legatee,  but  had  not  recovered  the  £200  due  on  the  bond  ;  then 

>  the  wife  dies :  this  bond  shall  go  to  the  representative  of  the  husband,  he  being 

'  a  purchaser  of  it  by  the  settlement  on  her. 

John  Lockyer  upon  his  marriage  with  Elizabeth  Hody,  gave  a  bond  to  two  trustees, 
reciting,  that  whereas  by  the  said  marriage  he  the  said  Lockyer  should  be  greatly  pre- 
ferred in  riches  and  substance  to  the  value  of  about  £500,  and  had  agreed  to  pay  her 
the  yearly  sum  of  £10  to  her  sole  and  separate  tise,  as  well  during  the  coverture  as  being 
sole,  without  any  controul  from  her  intended  husband  ;  and  likewise  that  if  she  should 
die  in  his  life  time,  that  it  should  be  lawful  for  her  to  dispose,  by  will,  of  the  sum  of  £100, 
and  all  her  wearing  apparel,  watoh,  rings,  and  jewels ;  and  that  in  case  she  survived 
him,  then  he  was  to  leave  her  the  sum  of  £200  and  all  her  wearing  apparel,  plate, 
jewels,  houshold  goods,  furniture,  linen  and  woollen  of  all  sorts,  which  she  shall  at 
her  marriage  be  poase£»ed  of,  to  be  at  her  sole  disposal :  and  for  the  better  securing 
the  premisses,  the  said  John  Lockyer  was  upon  request  to  settle  lands  of  the  yearly 
value  of  £12.  Now  the  condition  of  this  obligation  is,  that  if  the  said  Jchn  Ladcyer 
should  pay  the  said  sum,  and  should  (in  case  of  his  surviving  her)  permit  her  to  make 
such  will ;  and  if  she  survived  him,  would  leave  her  the  sum  of  £200  and  all  her  weariujg 
apparel,  c^c,  that  she  should  be  possessed  of  at  the  time  of  her  marriage,  that  then  this 
obligation  to  be  void. 

Part  of  the  said  Elizabeth's  fortune  consisted  in  a  bond  debt  of  £200  given  to  her 
while  sole ;  then  the  marriage  takes  effect ;  and  John  Lockyer  the  husband  makes 
his  will,  and  the  plaintiff  residuary  legatee  thereof,  and  dies,  without  ever  recovering 
this  bond  debt  of  £200,  then  his  wife  dies. 

D69]  And  the  question  was,  whether  this  bond  debt  (being  a  chose  in  action,  and 
never  reduced  into  possession  by  him)  should  go  to  his  representative,  or  to  the  repre- 
sentative of  the  wife,  who  survived  her  husband. 

Mr.  Solicitor  General  and  Mr.  Clive  argued  for  the  plaintiff,  that  although  the 
husband  hath  by  law  no  n^ht  to  a  chose  in  action  belonging  to  the  wife,  unless  reduced 
into  possession  by  lum  during  the  coverture,  according  to  1  /ns(.  351  b,  yet  that  would 
not  affect  the  present  case,  the  husband  here  being  a  purohaser  for  a  valuable  considera- 
tion of  all  his  wife's  fortune,  whether  in  action  or  possession,  by  force  of  the  condition 
of  his  bond ;  and  cited  the  case  of  Meredith  versus  Wynne,(l)  Abr.  Eq.  Ca.  70,  pi.  15, 
although,  as  the  Court  observed,  that  case  is  quite  different  from  this  ;  for,  ^era  the 
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husband  survived  the  wife.  And  Fadcer  and  Wyndham's  ca8e,(2)  Precedmts  in  Chanc 
412. 

Bfr.  FwsdketUy  insisted  on  the  other  hand  for  the  defendant,  that  the  husband 
could  not  be  considered  as  a  purchaser,  the  article  reciting  that  he  should  be  greatly 
advanced  to  the  value  of  £500,  and  that  if  she  survived  he  should  leave  her  £200  besides 
her  wearing  apparel :  and  should  the  plaintiff's  construction  prevail,  then  she  should 
not  have  even  so  much  as  was  her  own ;  and  the  husband  would  be  a  purchaser,  not  with 
his  own,  hut  with  her  money  :  so  that  here  is  no  consideration  moving  from  the  husband 
to  the  wife.  And  where-ever  the  Court  takes  an  advantage  from  the  wife,  which  the 
law  gives  her,  it  must  be  upon  some  advantage  redounding  to  her  from  her  husband's 
estate,  of  which  there  was  nothing  here.  Had  there  been  any  dowable  estate,  she  must 
have  been  indowed  notwiUistanding  this  bond>  and  therefore  no  reason  to  bar  her 
of  this  I^ial  advantage ;  according  to  the  resolution  in  Lister  and  Lister's  case/S) 
2  Vem.  68. 

[170]  Chancellor.  Most  of  the  cases  where  ckoses  in  action  have  been  decreed  to 
the  husband's  representative  (he  dying  in  the  life-time  of  the  wife)  have  gone  upon 
the  reason  of  equality,  there  being  a  settlement  made  by  the  husband  on  his  wife, 
whereby  he  became  a  purchaser  of  her  fortune ;  and  therefore  on  the  one  hand,  as 
she  was  to  have  the  provision  made  by  the  settlement,  so  on  the  other  he  should  have 
her  whole  portion.  In  this  case  indeed  there  is  no  settlement  of  any  estate  by  the 
husband  upon  his  wife,  only  a  provision,  that  in  case  she  should  survive  him,  then 
he  should  leave  her  £200  and  her  wearing  apparel,  jewels,  d;c.  So  that  it  hath  been 
truly  said,  that  here  is  nothing  moving  from  the  husband ;  since  the  whole  that  she 
is  to  have  will  not  amount  to  £500.  But  still  is  not  this  the  agreement  of  the  parties  1 
Had  he  reduced  it  into  posseesion  during  the  coverture,  it  had  been  his  absolutely : 
nay,  he  might  have  released  it  during  the  coverture.  Indeed  had  then  been  no 
agreement,  the  law  which  gives  her  the  chance  of  survivorship  must  have  taken  place  : 
but  she  hath  waived  that  chance  by  her  express  agreement  of  having  so  much  at  all 
events  ;  and  his  departure  from  that  absolute  right  which  the  law  gave  him  over  the 
whole,  either  by  reducing  into  possession  this  debt  or  by  releasing  it,  is  of  itself  a  suffi- 
cient consideration ;  the  consequence  of  his  not  having  this  £200  would  be,  that  he 
should  be  bound  on  the  one  side  to  leave  her  so  much  if  she  survived  him,  and  she 
not  bound  at  alL  I  tlunk  therefore  that  the  husband's  representative  is  intitled  to 
this  £200. 

And  so  decreed  for  the  plaintifi.(4) 

(1)  Prec  in  Chane.  312,  S.  C,  where  the  wife's  portion,  charged  by  will  on  certain 
lands  pursuant  to  a  power  in  a  settlement,  was  held  to  go  to  the  administrator  of  the 
husband,  and  not  to  the  administrator  of  the  wife,  they  being  both  dead  and  the  money 
not  raised. 

(2)  In  which  case  the  wife's  fortune,  though  the  husband  made  no  settlement  upon 
her,  was  decrefMl  to  go  to  the  creditors  and  representataves  of  the  husband,  and  not 
to  the  representatives  of  the  wife. 

(3)  WTiere  the  wife's  fortune  which  consisted  among  other  things  of  choses  in  action, 
and  remained  unaltered  during  her  husband's  life  time,  were  held  upon  his  death 
not  to  be  liable  to  his  debts,  but  the  benefit  thereof  to  survive  to  her,  notwithstanding 
the  husband  had  before  his  marriage  settled  a  jointure  upon  the  wife  adequate  to  her 
portion. 

(4)  Upon  the  prin<»ple  which  governed  the  decision  of  this  case,  vis.  '  the  express 
agreemerU  of  the  parties,"  it  seems  to  be  generally  admitted  by  a  variety  of  deter- 
minations that  a  settlement  made  before  marriage,  if  made  in  consideration  of  the 
wife's  fortune,  entitles  the  representative  of  the  husband  dying  in  his  wife's  life-time, 
to  the  whole  of  her  choses  in  action ;  but  if  it  is  not  made  in  consideration  of  her  fortune, 
the  surviving  wife  will  be  intitled  to  the  choses  in  action,  the  property  of  which  has 
not  been  reduced  by  the  husband  in  his  life-time  ;  so  if  it  is  in  consideration  of  a  par- 
ticular part  of  her  fortune,  such  of  the  wife's  choses  in  action,  as  are  not  comprized  in 
that  part,  it  has  been  said,  survive  to  the  wife,  but  that  in  all  cases  where  a  husband 
makes  a  settlement  on  his  wife  in  consideration  of  her  fortune,  the  wife's  portion, 
though  consisting  of  choses  in  action,  and  though  there  be  no  particular  agreement 
for  that  purpose,  shall  be  looked  upon  as  intended  for  and  purchased  by  him.  Bhis 
and  Martin  v.  Lady  Hereford,  2  Vem.  501.   Cleland  v.  Cleland,  Prec  in  Chanc  63. 
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Packxr  V.  Windham,  ih.  412  ;  Co.  Lilt.  351,  Hargraw's  ed.  noU  (1).  And  Lord  Hard- 
wicke  is  reported  to  say,  that  where  the  settlement  made  by  the  Kusband  previous 
to  the  marriage,  had  not  been  adequate  to  the  wife's  portion,- the  Court  has  notwith- 
standing decreed  the  husband  to  be  entitled  to  her  portion,  2  Atk.  448,  in  the  case  of 
Lannoy  t.  the  Duke  of  Athol,  vid.  abo  Oarfarth  v.  Bradley,  2  Ves.  677. 


A.  devises  the  residuum  of  her  personal  estate,  about  £2000,  to  B.  by  her  maiden  name 
(not  knowing  her  to  be  married),  most  of  it  being  South-Sea  Stock ;  her  husband 
agrees  to  settle  it  in  two  trustees,  in  trust  for  husband  and  wife  ;  and  they  transfer 
it  to  the  trustees  accordingly  :  there  is  a  deed  prepared,  but  not  executed,  as  being 
objected  to  by  the  husband  as  not  in  pursuance  of  the  agreement ;  and  by  letter 
lie  ^ves  directions  to  prepare  another :  before  that  is  done  he  dies ;  his  wife  ad- 
ministeis ;  she  shall  have  this  SoiUhrSea  Stock,  Jtc.,  in  her  own  light,  and  not  as 
administratrix  to  her  husband. 

Frances  Witherley  being  possessed  of  South-Sea  stock  and  other  stock,  to  the  value 
of  £2000,  by  will  dated  the  14th  of  December  1732,  devised  some  annuities,  and  subject 
to  those  annuities  devised  all  the  residue  of  her  personal  estate  to  Bridget  Fort  (the 
plaintiff)  by  the  name  of  Bridget  Witherley  (her  maiden  name),  and  made  her  executrix 
of  her  will,  and  died  :  the  plaintiff  being  sometime  before  the  testatrix's  death  (but 
unknown  to  her)  married  to  Mr.  Fort,  who  thereupon  agreed  with  the  defendant 
Blomfield  to  settle  this  £2000,  and  put  it  into  the  hands  of  two  trustees  ;  one  whereof 
to  be  nominated  by  him,  and  the  other  by  his  wife,  in  trust  for  husband  and  wife  and 
the  survivor  :  the  husband  and  wife  make  a  transfer  of  stock  to  the  two  defendants 
as  trustees  nominated  by  them  both.  Blomfield,  the  wife's  trustee,  draws  a  dedaiaticoi 
of  trust,  and  sends  it  into  Sa^land  to  Fort  and  his  wife,  to  be  executed  than ;  where- 
by this  stock  was  to  be  settled  upon  the  husband  and  wife  for  their  hves,  and  for  the 
life  of  the  longest  liver  of  them,  then  for  the  issue  of  the  marriage ;  and  if  no  issue,  then 
for  the  wife,  her  executors  and  administrators  :  the  husband  refused  to  execute  this 
declaration,  apprehending  that  his  wife  would  thereby  be  impowered  to  dispose  of  the 
stock  during  his  Ufe,  in  case  they  had  no  issue,  and  that  she  died  before  him  ;  but  by 
letter  directed  to  the  defendant  Blomfield,  he  desired  that  the  trust  should  be  declared 
jointly  for  himself-and  his  wife  for  their  lives ;  and  after  their  decease,  then  to  their 
children,  then  to  the  survivor  to  take  the  whole  :  a  declaration  was  accordin^y  drawn ; 
but  before  it  could  be  transmitted  to  the  husband  he  died  intestate  without  issue. 

And  now  the  question  was,  whether  the  defendants  should  be  looked  upon  as  trustees 
for  the  wife  as  administratrix  to  the  husband  1  (in  which  case  the  defendant  Fort 
would  be  intiti^  to  a  otoiety  under  the  statute  of  distributions,  he  being  father  to  her 
husband)  or,  whether  they  should  be  trustees  for  her  in  her  own  right  1 

Lord  Chancellor.  The  testatrix  has  made  the  plaintiff  executrix  of  her  will,  and 
residuary  legatee  thereof,  by  her  maiden  name,  not  Knowing  her  to  be  married  at  that 
time  ;  and  it  would  be  hard  therefore  to  say  this  £2000  did  vest  abeolutelv  in  the  husbuid, 
notwithstanding  the  case,  3  Lev.  403,  that  hath  been  cited ;  especially  in  the  present 
case,  where  she  is  made  executrix,  and  consequently  chargeable  with  debts.  But 
without  entring  minutely  into  the  kind  of  ri^ht  which  the  husband  had  to  this  stock, 
whatever  it  was,  he  had  it  singly  through  his  wife,  subject  to  the  several  agreements 
made  for  settling  this  stock :  and  it  was  very  reasonable  that  it  should  be  settled,  the 
husband  having  made  no  settlement  upon  her.  The  first  agreement  between  the 
husband  and  Blomfield  was,  that  it  should  be  settled  so,  as  if  they  had  no  issue,  the 
survivor  of  the  husband  and  wife  should  take  the  whole,  and  that  it  should  be  put 
into  the  hands  of  two  trustees,  to  be  nominated  by  the  husband  and  wife  ;  who  accord- 
ingly make  a  transfer  of  the  stock  to  the  two  defendants  as  their  trustees  ;  then  comes 
the  declaration  of  trust  drawn  by  Blomfield,  and  therein  a  new  scheme  of  turning  his 
money  into  land,  which  was  never  thought  of  before,  and  the  proviso  about  the  sur- 
vivorship not  at  all  observed  ;  but  instead  thereof  it  is  expresslv  said,  that  in  case  there 
be  no  issue  of  the  marriage,  it  shall  be  to  such  uses  as  the  wife  shall  direct :  this  declara- 
tion the  husband  positively  refuses  to  execute,  but  by  a  letter  to  Blamfidd,  proposes 
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to  have  it  settled  according  to  the  agreement,  that  is,  that  neither  he  nor  his  wife 
shall  have  power  to  dispose  of  it,  but  that  it  should  go  to  the  survivor ;  upon  which 
another  declaration  of  trust  is  drawn,  but  the  husband  is  prevenl;ed  by  death  from 
executing  it,  having  before  dedared,  that  which  of  the  two  survived  should  have  the 
whole  :  which  shews  [173]  his  intention  of  continuing  in  his  former  resolution  :  and 
nothing  appears  to  shew  any  alteration  of  it.  Taking  it  therefore  in  that  light,  I 
must  consider  the  defendants  as  trustees,  not  only  for  the  husband,  but  for  him  and  his 
wife ;  otherwise,  what  necessity  was  there  for  their  being  nominated  on  both  sides  ? 
it  being  uitecedently  agreed  upon  what  terms  this  stock  should  be  settled ;  the  agree- 
ment was  complete  on  both  sides,  and  the  subsequent  transfer  of  the  stock  to  the  trustee 
must  be  taken  in  pursuance  of  that  agreement :  and  not  to  convey  away  all  the  wife's 
right,  which  was  settled  by  the  precedent  agreement  to  which  this  transfer  relates, 
and  is  a  completion  of.  I  am  therefore  of  opinion,  that  upon  her  surviving  her  husband, 
this  stock  is  become  her  sole  and  absolute  property. 

And  BO  decreed  the  defendants  to  be  trustees  for  the  wife  in  her  own  nght.  (See 
Sir  James  Lowther  v.  Lord  Charles  Cavendish,  Amb.  366.) 

Case  37.— Heard  versus  Stanford.  [1736.] 

[&  C.  3  P.  Wms.  409 ;  2  Eq.  Cas.  Abr.  134,  pi.  5.  See  B^U  v.  Stacker,  1882.  10 
Q.  B.  D.  130  ;  Beck  v.  Pierce,  1889,  23  B.  D.  320.  See  also  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75).] 

The  husband  as  such,  is  not  chargeable  in  a  court  of  equity  any  more  than  at  law,  with 
the  debts  of  his  wife  after  her  decease ;  not  even  though  he  had  a  large  fortune 
with  her ;  as  on  the  other  hand  he  is,  during  the  coverture,  liable  to  all  her  debts, 
although  he  did  not  get  a  shilling  with  her. 

The  defendant's  wife  before  marriage,  gave  a  promissory  note  for  £50  to  the  plaintiS, 
in  consideration  of  five  years  service,  at  the  rate  of  £  1 0  per  ann. ,  and  afterwards  married 
the  defendant,  who  had  a  fortune  with  her  to  the  amount  of  £700,  part  whereof  con- 
sisted of  things  in  action,  some  of  which  the  defendant  received  as  husband,  and  the 
rest  he  took  as  administrator  to  his  late  wife.  The  bill  was  for  the  payment  of  this 
note,  upon  su^estion  of  his  having  received  a  great  fortune  with  her,  and  never  having 
made  any  settlement  upon  her.  The  defendant  insisted,  that  that  part  of  his  wife's 
fortune  which  was  not  reduced  into  possession  by  him  during  the  coverture,  and  which 
he  received  after  her  death  as  administrator,  was  not  near  sufficient  to  pay  her  debts : 
and  that  he  had  already  paid  more  than  that  part  amounted  to. 

[1741  question  was,  whether  the  husband  should  be  liable  in  equity  to  the 
payment  of  his  deceased  wife's  debts  ;  and  the  fortune  he  had  received  with  her  should 
be  looked  upon  as  equitable  assets  1  it  being  clear,  that  at  law  he  is  chargeable  only 
during  the  coverture,  and  no  longer. 

For  the  plaintiff  was  cited  the  case  of  Freeman  versus  Goodham,  1  Chan.  Ca.  295, 
where,  upon  a  bill  brought  against  the  husband  for  discovery  of  goods  bought  by  the 
wife  before  marriage,  which  ^ter  her  death  came  to  his  hands,  the  Lord  Nottingham 
said,  he  would  change  the  law  in  that  point  And  also  that  of  Foteell  versus  BeU,  Abr. 
Eti-  Ca.  60,  pL  7. 

Lord  Chancellor.  The  question  is,  whether  the  husband,  as  such,  be  chargeable 
lor  a  debt  of  his  wife's  after  her  death  in  a  court  of  equity  %  As  on  the  one  hand  the 
husband  is  by  law  liable  to  all  his  wife's  debts  during  the  coverture,  although  he  did 
not  get  one  shiUing  portion  with  her,  and  that  her  debts  should  amount  to  £2000, 
or  any  other  sum  whatever ;  so  on  the  other  hand  it  is  as  certain,  that  if  the  debt 
be  not  recovered  during  the  coverture,  the  husband  is  no  longer  chargeable  as  such, 
let  the  fortune  he  received  with  his  wife  be  never  so  great.  The  case  perhaps  may  be 
hard,  but  the  law  hath  made  it  so,  that  it  may  be  equal  on  both  sides,  as  well  where 
the  husband  is  sued  during  the  coverture,  for  a  debt  of  his  wife's,  with  whom  he  had 
no  fortune,  as  where  he  by  her  death  is  discharged  from  all  her  debts,  notwithstanding 
an^  fortune  he  may  have  received  in  marriage  with  her ;  so  is  the  law,  and  the  alteration 
<rf  It  is  the  proper  work  of  the  Legislature  only.  There  are  instances  indeed  in  which 
a  court  of  equity  gives  remedy  where  the  law  gives  none ;  but  where  a  particular 
ranedy  is  given  by  law,  and  that  remedy  bouncbd  and  circumacribed  by  particular 
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rules,  it  would  be  very  improper  {or  this  Court  to  take  it  up  where  the  law  leaves  it,  and 
extend  it  farther  than  the  law  allows.  Besides,  if  relief  was  to^be  given  [176]  iu  this  case,  it 
would  be  very  unreasonable  not  to  extend  it  to  the  former  case,  where  the  hardship  lies 
on  the  husband,  which  was  never  yet  done.  There  is  a  case  which  may,  and  probably 
does  happen  very  often,  that  comes  very  near  to  this.  Suppose  goods  are  sold  for  a 
certain  price  to  a  person,  who  just  after  the  deHvery,  and  before  the  price  paid,  becomes 
a  bankntpt,  and  these  very  goods  are  vested  in  the  assignees ;  the  vendor  can  ccnne 
in  but  as  a  creditor  for  his  snare ;  and  can  neither  pretmd  to  have  price  agreed, 
nor  pursue  the  goods  in  the  hands  of  the  assignees ;  and  yet  this  is  a  hardship  upon  him, 
but  not  such  as  is  relievable  here.  In  the  case  of  Freeman  versus  Goodkam,  uie  goods 
never  came  to  the  husband's  hands  until  after  the  wife's  death ;  which  made  it  a  very 
hard  case  upon  the  creditor,  and  probably  occasioned  the  saving  of  my  Lord  Notting- 
ham :  but  even  there  he  only  over-ruled  a  demurrer,  put  mto  a  bill  for  a  discovery 
of  the  goods ;  and  it  does  not  (1)  appear  what  became  afterwards  of  the  cause.  And 
in  that  of  Powell  versus  Bell  the  wife  was  administratrix  of  her  first  husband,  and  it 
did  not  appear  what  she  had  in  her  own  right,  and  what  as  administratrix  of  her  hus- 
band ;  in  which  case  the  marriage  is  no  gift  in  law  of  the  goods  which  she  hath  in  auUr 
droit :  and  upon  this  reason  only  are  founded  all  the  cases  where  a  surviving  husband 
has  been  chained  with  his  wife's  debts  after  her  death. 

And  BO  decreed  an  account  of  what  the  husband  had  received  since  his  wife's  death 
as  her  administrator ;  and  that  he  should  be  liable  for  so  much  only :  bat  as  to  my 
further  demand  against  her  dismissed  the  bill  (3  P.  WiU.  410,  S.  d  The  Earl  of 
Thomtmd  V.  Earl  of  Suffolk,  1  P.  WiU.  470,  S.  P.) 

(1)  In  3  P.  Will.  411,  note,  the  case  of  FTeeman  v.  Goodkam^  and  the  proceedings 
therein  are  thus  stated ;  "  Upon  searching  the  Kegister  Book,  it  appears  that  in  the 
"  case  of  Freeman  v.  Goodland  <&  e  cont.  (not  Goodham)  the  defendant  had  married 
"  the  testator's  widow,  who  had  bought  goods  of  the  testator's  executrix ;  that  after 
"  the  widow's  death,  the  executors  bringing  their  bill  {inter  al')  to  be  satisfied  of  these 
*  goods,  the  defendant  demurred ;  which  demurrer  was  on  the  18th  December  1676, 
"  over  ruled  by  the  Lord  Chancellor ;  that  afterwards  on  the  hearing  of  the  cause 
"  the  2d  oi  December  1678,  the  defendant  insisted  that  his  wife  had  a  property  in  these 
"  eoods  at  the  marriage,  which  were  part  of  her  portion ;  but  neverthdess  to  avoid 
"  mrther  trouble,  and  in  case  an  assignment  of  some  leasehold  estates  mentioned  in 
"  the  cause  weie  made  to  him  (though  he  was  not  liable  by  law  so  to  do),  yet,  by  his 
"  counsel  he  oSered  to  pay  for  the  goods,"  whereupon  the  decretal  order  runs  thus  : 
"  That  the  defendant  Goodland  do  jpay  to  the  said  executors  the  sum  of  £350  reported 
"  due  to  them  on  account  of  the  said  goods,  according  to  his  offer  aforesaid."  So  that 
there  being  a  decree  in  consequence  of  the  defendant's  offer,  here  appears  to  be  no  express 
determination  in  the  point ;  however  it  is  very  probable  that  the  defendant  perceiving 
which  way  the  opinion  of  the  Court  inclined  on  aiding  the  demurrer,  was  induced 
to  make  the  abovWentioned  offer.   [See  Caa.  T.  Talb.  295.] 


[1763  Case  38.— STREATFIELD  versus  Stebathkld.  [1736.] 

[See  1  Wh.  &  T.  L.  C.  (7th  edn.)  416.  Cooper  v.  Cooper,  1874,  L.  R.  7  H.  L.  63 ;  /«  re 
Vardoa's  trusts,  1884.  28  Ch.  D.  129 ;  In  re  Lord  Chesham,  1886, 31  Ch.  B.  473.] 

The  ancestor  by  articles  previous  to  his  marriage,  agrees  to  settle  certain  lands  to  the  use 
of  himself  and  his  intended  wife,  remainder  to  the  issue  of  the  marriage,  in  the  usual 
manner.  He  makes  a  deed,  not  pursuant  to  the  articles,  and  has  a  son  and  two 
daughters  ;  and  upon  the  marriage  of  his  son  settles  other  lands,  in  consideration  of 
this  last  marriage,  in  the  usual  manner ;  and  levies  a  fine  of  the  former  lands  to  the 
use  of  himself  in  fee  ;  and  then  makes  his  will,  and  devises  part  of  the  former  lands 
to  his  two  daughters,and  the  rest  of  his  real  estate  to  trustees,  to  the  use  of  his  grandson 
for  life,  with  usual  remainders ;  and  with  direction,  out  of  the  profits,  to  educate  the 
grandson ;  and  to  f^ce  out  the  rest  of  the  profits,  to  be  paid  to  the  grandson  at  twenty- 
one  years  of  age ;  and  if  he  does  not  attain  that  age,  to  be  paid  to  his  said  daughtera, 
th^r  executors,  &c.  The  grandson  is  not  to  be  bound  by  the  deed,  which  <m  not 


Digitized  by 


CASES  T.  TALBOT,  177.       STREATFIELD  V,  STREATFIELD 


725 


pursue  the  articles ;  but  then  he  shall  make  hia  electioii  when,  he  comes  of  ;  and 
k  he  choses  to  take  lands,  which  ou^ht  to  have  been  settled,  the  daughters  (his  aunts) 
ahall  be  reprised  out  of  the  lands  devised  to  him. 

Thomas  Sireatfield,  the  plaintiff's  grandfather,  by  articles  preTious  to  his  marriage, 
May  31,  1677,  agreed  to  settle  lands  in  Sevenoake  to  the  use  of  himself  and  Martha  his 
intended  wife,  for  their  liyes  and  the  life  of  the  survivor  :  and  after  the  survivor's  decease, 
to  the  use  of  the  heirs  of  the  body  of  him  the  said  Thomas  on  his  wife  begotten,  with 
other  remainders  over.  The  marriage  soon  after  took  elfect,  and  by  deed,  dated  April 
5,  1698,  reciting  the  foresaid  articles,  he  settled  his  lands  at  Sevenoake  to  the  use  of 
himself  and  his  wife  for  their  lives,  and  the  life  of  the  longest  Uver  of  them  (without 
impeachment  of  waste  during  the  life  of  Thomas),  and  after  their  decease,  to  the  use  of 
the  heirs  of  the  body  of  the  said  Thomas,  on  the  said  Martha  to  be  begotten,  and  for 
want  of  such  issue,  mnainder  to  the  lig^t  heirs  of  Thomas.  They  had  issue  Thomas 
(their  only  son)  and  two  daughters,  Margaret  and  Mctrtha.  In  the  year  1716,  upon  the 
marriage  of  Thomas  the  son,  the  father  settled  other  lands  (of  which  he  was  seised  in 
fee)  of  uie  yearly  value  of  £355  to  the  use  of  his  son  for  life,  remainder  to  the  daughters 
of  the  marriage,  remainder  in  fee  to  the  son.  with  a  power  to  raise  £2000  for  younger 
children.  And  the  son's  death,  Thomas  the  father,  in  the  year  1723,  levied  a  fine  of  the 
lands  comprised  in  the  deed  of  1698,  to  the  use  of  himself  in  fee,  and  in  the  year  1725, 
made  his  will,  and  thereby  devised  part  of  those  lands  to  his  two  daughters  Margaret  and 
Martha ;  "And  also  all  other  his  manors,  messuages,  lands,  tenements,  and  heredita- 
"  meats  whatsoever,  either  in  possession,  reveraon,  or  re-[177]')3iainder  not  therein  before 

*  ^YBD.  or  disposed  of,  situate  in  the  counties  of  Kent,  Surrey,  or  elsewhere,  to  trustees, 

*  in  trust  for  the  xJaintiff  Thomas  his  grandson  for  life,  remainder  to  his  first  and  other 
"  sons  in  tail  male,  rraoainder  to  his  daughters  in  tail,  remainder  to  Margaret  and 
"  Nartha,  with  several  remainders  over  *  :  [th^n  c<mie8  this  clause]  *  And  my  will  and. 
"  meaning  farther  is,  and  I  do  hereby  authorise  and  appoint  the  trustees,  and  the  sur- 
"  vivor  of  them,  to  receive  the  rents  and  profits  of  the  said  estates  to  them  devised,  and 
"  out  of  the  same  to  allow  and  expend,  for  the  education  of  my  grandson  Thomas,  so 
"  much  as  they  shall  think  fit  during  his  minority  ;  and  that  the  trustees  shall  place  out 
"  at  interest  such  monies  arising  out  of  the  rents  and  profits  of  the  said  estates ;  which 
"  said  monies,  with  interest  arising  therefrom,  my  will  is,  be  paid  to  my  grandson 
"  Thomas  at  his  age  of  twenty-one  years,  if  he  so  long  live ;  or,  in  case  he  dies  beiore  that 
"  age,  then  that  the  same  shall  be  paid  to  my  two  daughters  Margar^  and  Martha, 
"  their  executors,  <!te."   The  testator  died  in  the  ^ear  1 730. 

The  question  was,  whether  the  settlement  m  1698,  was  a  proper  «ecution  of  the 
artidesof  1677  t  and  if  not,  whether  the  general  devise  to  the  plaintifi  should  be  taken 
as  a  satisfaction  for  what  he  was  intitled  to  under  the  articles  of  1677 1 

Mr.  Solicitor  General,  Mr-  Brown,  Mr.  Fazakerley  and  Mr.  Noel  argued  for  the 
plaintiff,  that  although  in  a  will  or  articles  executed,  Thomas  the  grandiather  would 
have  been  tenant  in  tail,  yet  the  articles  of  1677,  being  but  executory,  this  Court  would 
interpose,  by  carrying  them  into  execution  in  the  strictest  manner,  and  not  leaving  it  in 
his  power  to  destroy  the  uses  as  soon  as  raised.  That  according  to  that  rule  the  deed  of 
1698  was  certainly  no  execution  of  the  articles  in  equity  ;  for,  though  it  was  in  the  very 
words,  yet  did  it  not  at  all  answer  [178]  the  intent  of  the  articles,  and  came  therefore 
within  the  rules  of  Trevor  and  Trevor's  case,  Abr.  Eq.  Ca.  387.   (1  P.  Will.  622,  S.  C.) 

That  the  settlement  in  1716,  upon  Thomas  the  son's  marriage  (although  it  was  of 
lands  of  greater  value  than  those  contained  in  the  articles)  couQ  never  be  thought  a 
satisbction  for  them,  there  being  no  reference  at  all  in  it  to  the  articles,  and  it  being 
made  only  in  consideration  of  the  son's  marriage,  and  for  settling  a  jointure  upon  his 
wife,  and  making  a  competent  provision  for  the  issue  ;  all  which  are  new  considerations 
no  way  relative  to  the  articles  :  and  where  there  is  an  express  consideration  mentioned 
in  a  deed,  there  can  be  no  averment  of  another  not  contained  therein. 

That  nothing  could  be  taken  for  a  satisfaction  but  what  was  in  its  nature  agreeable 
to  the  thing  which  was  to  be  done,  was  held  in  Lechmere  and  Lady  Lechmere's  case 
{ante,  80).  But  in  this  case  Thomas  the  son  was  by  the  articles  to  have  been  tenant  in 
tail ;  but  by  the  settlement  1716,  he  was  to  be  but  tenant  for  life,  which  was  giving  him 
a  less  estate  £or  a  greater,  and  consei^uently  not  to  be  deemed  a  satisfaction  without  a 
special  acceptance  of  it  as  such,  according  to  the  rule  in  Finnel's  case,  5  Co.  1 1 7,  where  it 
is  heU  that  payment  of  a  lesser  sum  can  never  be  a  satisfaction  for  a  greater,  uidess  upon 
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a  special  circumstance  shewing  the  intent ;  as  payment  at  an  earlier  day,  d;c  That  the 
win  coiild  no  more  be  taken  for  a  satisfaction  than  the  settlement,  and  upon  the  same 
reasons ;  for,  by  it  the  plaintiff  is  no  more  than  tenant  for  Ufe,  and  even  that  not 
absolutely,  the  profits  being  directed  by  the  testator  to  be  accumulated  until  the  plaLitifi 
attains  his  age  of  twenty-one,  and  then  to  be  paid  to  him  ;  but  if  he  diea  before  that  age, 
the^  are  given  away  to  the  testator's  dai^hters ;  and  when  he  does  arrive  to  that  age, 
he  18  to  be  but  baruy  tenant  for  life,  and  even  not  that  without  impeachment  of  waste ; 
besides,  if  the  will  lie  construed  a  satts&ction  as  against  the  [1791  T^intiff,  so  it  must 
likewise  be  as  to  all  the  others  claiming  under  the  articles ;  whereas  the  plaintiff's 
sisters,  who  were  intitled  under  the  articles,  can  never  take  any  thing  imder  this  will, 
but  are  wholly  excluded. 

The  general  devise  of  all  his  manors,  lands,  dc,  in  possession,  reversion,  or  remainder, 
will  not  alter  the  case ;  for,  where  the  testator  hath  estate  sufficient  to  satisfy  such 
general  words,  he  shall  never  be  construed  to  have  intended  to  jxtss  that  which  he  had 
no  right  to  dispose  of,  and  the  giving  of  which  would  work  a  wrong.  That  he  had  no 
right  to  dispose  of  the  lands  contained  in  the  artitdes  is  evident  from  what  hath  been 
already  said  :  and  had  not  this  been  upon  his  own  marriage,  but  in  any  other  settlement, 
he  had  been  a  trustee  for  his  son,  and  then  had  made  his  will  in  the  siune  words  that  he 
hath  done  here,  surely  that  trust-estate  would  never  have  passed  ;  and  there  is  no  differ- 
ence whether  the  trust  be  expressed,  or  whether  it  arises  by  implication  of  equity.  It 
would  be  an  absurdity  to  construe  these  words  to  pass  away  a  third  person's  estate.  A 
grant  of  all  one's  goods  will  not  pass  those  which  he  hath  in  auter  droit :  so  if  he  had  had 
a  mortgage  in  fee,  such  general  words  would  not  have  passed  it  from  the  devisee  of  the 
personal  estate,  to  the  devisee  of  the  land.  In  Rose  and  BartletVs  case,(l)  Cro.  Car. 
292,  a  general  devise  of  all  his  lands  and  tenements,  having  both  freehold  and  leasehold, 
was  hera  to  pass  the  freehold  lands  only.  And  in  Harwood  and  Child's  case,  heard  by 
the  present  Lord  Chancellor^  March  18,.  1734,  a  devise  of  all  his  lands  for  payment  of 
debts,  having  both  freehold  and  copyhold,  but  no  surrender  made  of  the  copyhold  to  the 
use  of  his  wm,  was  held  not  to  pass  the  copyhold.  Nor  can  the  cases  of  Duffidd  versus 
Smith,  2  Vem.  250 ;  iVoys  versus  Mordaunt,  581,  be  objected ;  for,  in  the  former  the 
decree  was  reversed,  upon  account  of  the  sister's  being  heir  at  law,  and  disinherited  ; 
which  is  the  present  case  :  for,  here  they  would  take  a  beneficial  interest  from  the  plain- 
tiff ;  who  was  heir  at  law  to  his  grandfather,  and  give  him  but  a  very  small  one  in  its 
room  ;  and  in  the  latter  case,  the  father  [180]  being  tenant  in  tail  of  part,  had  power  to 
bar  it  by  fine  ;  in  which  respect  he  might  well  be  looked  upon  as  a  proprietor  of  the 
whole  ;  but  if  he  be  decreed  to  make  his  election,  it  must  be  done  presently,  for  then  it 
is  that  he  is  to  take  :  whereas  he  cannot  by  law  make  his  election,  being  but  an  infont ; 
and  if  so,  the  Court  must  compel  him  to  that  which  the  law  disables  him  from  doing. 

Mr.  Attorney  General,  Mr.  Strange,  and  Mr.  Peer  WUHams  argued  for  the  defendant, 
that  this  Court  will  not,  in  all  cases  whatever,  decree  a  specifio  performance ;  but  would, 
in  some  particular  cases,  leave  the  party  to  his  remedy  at  law  upon  the  covenant ;  that 
these  articles  were  made  so  long  ago  as  in  1677.  and  r/wwnos  the  son,  who  was  the  person 
intitled  to  have  them  carried  into  execution,  lived  until  1722.  Forty-five  years  after, 
without  ever  desiring  to  have  them  executed  ;  and  that  the  intent  of  those  articles  did 
not  seem  to  go  any  farther  than  the  settling  the  jointure  on  the  wife,  and  the  making 
Thomas  the  grandfather  tenant  in  tail,  the  words  being  to  provide  for  th^  wife,  but  no 
mention  made  of  the  issue ;  hut  whoever  comes  into  equity  must  do  equity  ;  and  there- 
fore if  the  plaintiff  would  take  advantage  of  those  articles,  he  must  make  a  compensation 
for  it  out  of  the  will,  which  gives  him  an  estate  upon  a  plain  supposal  that  he  shall  take 
nothing  by  the  articles  ;  but  shall  never  be  at  liberty  to  take  a  great  benefit  under  the 
will,  and  waive  that  part  which  makes  against  him,  to  the  prejudice  of  a  third  person  : 
the  whole  wUl  must  be  acquiesced  under,  or  no  part  of  it  at  all,  according  to  the  reedu- 
tion  in  Noy's  and  Mordaunt's  case  ;  which  went  upon  the  reason  of  an  intire  compliance 
with  the  testator's  intent  in  taking  intirely  under  the  will,  and  not  upon  the  supposed 
reason  of  his  being  proprietor,  by  having  it  in  his  power  to  levy  a  fine.  The  like  resolu- 
tion was  in  the  case  of  Heame  versus  Heame,{2)  2  Vem.  556,  in  that  of  Cowper  versus 
Cotton,  February  16,  1731,  at  the  Rolls  ;  where  a  freeman  of  London  devised  his  estate 
to  trustees  for  the  raising  £6000  for  his  four  daughters,  and  made  [181]  a  disposition  of 
the  surplus,  and  held  that  they  should  stand  either  by  the  will  or  by  the  cust<nn,  and 
if  by  the  former,  that  they  should  not  defeat  the  devise  over.  That  in  cases  where 
general  words  in  a  will  had  been  restrained  from  passing  all  which  the  testator  had,  it 
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hath  been  upon  the  testator's  intentkm  manifesUy  appearing  in  the  will  itself,  not  to 
pass  so  much  as  the  generality  of  his  words  would  comprehend ;  but  in  the  ftresent  case, 
his  intent  pUinly  appears  to  pass  all :  nor  will  that  intent  be  satisfied  by  saying,  that  he 
had  a  reversion  of  the  lands  comprised  in  the  articles  since  he  would  have  been  tenant 
in  tail  under  the  articles,  and  omy  for  life  under  the  will 

Lord  Chancellor.  It  cannot  be  doubted,  but  that  upon  application  to  this  Court 
for  the  carrying  into  execution  the  articles  of  1677,  the  Court  would  have  decreed  it 
to  be  done  in  the  strictest  manner,  and  would  never  leave  it  in  the  husband's  power 
to  defeat  and  annul  every  thing  he  had  been  doing :  imd  the  nature  of  the  provision 
is  strong  enough  for  this  purpose,  without  any  express  words ;  and  I  must  therefore 
consider  what  was  the  operation  of  the  deed  of  1698,  which  is  declared  to  be  in  per- 
formance of  the  true  intent  and  meamng  of  the  articles.  If  it  be  so,  all  is  well ;  out 
if  it  be  not,  it  only  shews  that  the  mrties  intended  it  so,  but  were  mistaken.  So  was 
the  case  of  West  v.  Erissey  [1  Bro.  P.  C.  225,  2d  ed],  where  the  articles  were  by  the 
House  of  Lords  decreed  to  be  made  good ;  and  the  same  must  be  done  in  this  case,  if 
nothing  intervenes  to  prevent  it.  The  settlement  in  1716,  whereby  the  grandfather 
settled  other  lands  upon  his  son's  marriage,  has  been  called  a  satisfaction  for  those 
artides  ;  but  to  me  it  appears  neither  an  actual  satisfaction,  nor  to  have  been  intended 
as  such.  The  grandfather  had  done  that  in  1698,  which  he  apprehended  to  be  a  satis- 
faction for  the  article ;  but  this  deed  proceeds  upon  considerations  quite  different 
from  those  of  the  articles,  the  persons  claiming  under  this  being  purchasers  for  a  con- 
sideration intirdy  new,  the  limitations  being  entirely  different ;  and  therefore  it  would 
be  absurd  to  call  this  a  satisfaction  for  imother  thing  it  hath  nothing  [1^  to  do  with, 
and  to  which  it  is  no  way  relative.  The  next  thing  to  be  considered  is,  the  fine  levied 
of  the  lands  in  question  in  the  year  1723,  by  the  grandfather  :  the  intent  whereof  was, 
to  have  the  absolute  ownership  of  those  lands  in  him  :  and  one  reason  why  no  applica- 
tion hath  been  made  till  now,  to  have  those  articles  carried  into  execution,  might  be, 
that  during  the  grandfather's  life  no  body  was  intitled  to  any  thing  in  possession  under 
them.  Then  comes  the  will  in  1725,  whereby  he  gives  part  of  those  lands  settled  in 
1698,  to  his  daughter  ;  thereby  shewing  his  apprehension  to  be,  that  by  a  fine  he  had 
given  himself  a  power  of  disposing  of  them :  and  it  would  be  a  very  strained  construction 
to  say  that  he  intended  this,  not  as  a  present  devise  to  his  daughters,  but  to  take  effect 
out  of  the  reversion  of  the  lands  comprised  in  the  articles.  The  next  thing  is  the  devise 
to  the  trustees  for  hs  grandson  the  plaintiff,  upon  his  attuning  the  am  of  twenty-one ; 
and  the  question  here  is,  whether  the  general  words  shall  ever  pass  lands  not  capable 
of  the  hinitation  in  the  will  1  And  to  that  have  been  cited  Rose  and  BarUett's  case, 
Cto.  Car.  292,  and  other  cases  ;  but  they  cannot  influence  the  present  case  :  for,  the 
testator  had  legally  a  power  to  dispose  of  those  lands ;  and  though  they  might  be 
affected  with  a  trust  in  equity,  yet  that  cannot  be  supposed  to  lie  in  his  conuzance, 
he  having  done  an  act  to  enable  himself  to  dispose  of  these  lands.  And  it  differs  from 
the  case  that  was  put  of  an  express  trust,  and  the  trustee  devises  all  his  lands  ;  for,  there 
the  trustee  cannot  be  ignorant  that  the  lands  which  he  holds  in  trust  are  not  his  own. 
But  what  makes  his  intent  clear  is,  that  he  hath  devised  part  of  these  lands  to  his 
daughters,  and  he  must  have  looked  upon  himself  as  master  of  the  one  part  as  well 
as  uie  other ;  I  therefore  think  his  intent  was  ctear  to  pass  these  lands  by  the  will ; 
and  if  so,  we  must  now  consider  what  will  be  the  effect  of  this  will.  If  the  juaintiff  has 
a  lien  upon  the  lands  of  the  articles,  then  he  may  stand  to  them  if  he  pleases  ;  but  when 
a  man  takes  upon  him  to  devise  what  he  had  no  power  over,  upon  a  supposition  that 
his  will  will  be  [183]  acquiesced  under,  this  Court  compels  the  devisee,  if  he  will  take 
advantage  of  the  will,  to  take  intirely,  but  not  partially  under  it ;  as  was  done  in  Noy's 
and  Mordaunt's  case  :(3)  there  being  a  tacit  condition  annexed  to  all  devises  of  this 
nature,  that  the  devisee  do  not  disturb  the  disposition  which  the  devisor  hath  made. 
So  are  the  several  cases  that  have  been  decreed  upon  the  custom  of  London.  The  only 
difficulty  in  the  present  case  is,  that  what  is  given  to  the  plaintiff  is  precarious,  nothing 
being  given  to  him  if  he  dies  before  twenty-one,  and  if  after,  then  but  an  estate  for  life  ; 
and  tlukt  he  appears  before  the  Court  in  the  favourable  light  of  being  heir  at  law  :  but 
this  will  not  alter  the  case.  The  estates  which  the  testator  has  given  him  were  un- 
doubtedly in  his  power ;  he  hath  given  them  to  trustees  until  his  grandson  attain 
twenty-one,  and  has  disposed  of  them  in  such  a  manner  as  that  there  can  never  be  any 
undisposed  residue  to  go  to  the  plaintiff  as  heir  at  law  ;  and  surely  it  is  as  much  in  the 
power  of  the  Court  to  make  this  bequest,  thus  limited,  to  be  a  satisfaction,  if  the  party 
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wiU  Stand  to  tlie  will,  as  in  the  other  cases,  bideed  if  he  takes  by  the  will,  t^ere  is 
nothing  to  make  satisfaction  to  his  sisteis  for  their  general  chance  under  the  articles ; 
but  th^  is  because  nothing  is  left  them  by  the  will ;  and  they  cannot  be  said  to  be  quite 
destitute  of  proirision,  since  it  is  just  and  reasonable  that  they  should  be  maintained 
by  their  mother,  who  is  intitled  to  a  large  and  ample  provision  by  her  marriage  settle- 
ment :  nor  can  what  is  devised  to  the  plaintiff  be  looked  upon  as  intended  by  the  testator 
to  go  towards  the  maintenance  of  younger  children ;  for,  if  the  plaintiff  dies  before 
twenty-one,  then  all  the  profits  already  received  are  to  go  to  his  aunts  ;  and  so  by  that 
construction  I  must  take  the  maintenance  out  of  their  estate,  and  oblige  them  to 
contribute  to  the  maintenance  of  distant  relations,  viz.  nieces,  at  the  same  time  that 
the  mother  (who  hath  an  ample  provision)  would  be  left  at  lai^e,  and  under  no  tie  of 
maintaining  her  own  children. 

And  so  decreed  the  plaintiff  to  lutva  six  months  after  he  oomes  of  age  to  malce  his 
election,  whether  [18ti  '"^  stand  to  the  will  or  the  articles  1  And  u  he  makes  his 
election  to  stand  to  the  latter,  then  so  much  of  the  other  lands  devised  to  him  as  vrill 
amount  to  the  value  of  the  lands  comprised  in  the  articles,  and  which  were  devised  to 
Margaret  and  Martha,  to  be  conveyed  to  them  in  fee.(4) 

(1)  The  authority  of  which  case  has  been  referred  to,  and  acknowledged  in  Say 
V.  Trigg,  1  P.  WUl.  286.  Davis  v.  Gibbs,  3  P.  Will.  26 ;  by  Lord  Hardwicke  in  Chapman 
V.  Hart,  1  Ves.  271.  Knotsford  v.  Gardiner,  2  Atk.  450.  Also  in  Pistd  v.  Richardson, 
in  B.  R.  Hill.  Term,  1784  (reported  by  Mr.  Cox  in  his  note  (1)  upon  Addis  v.  Clement, 

2  P.  WUl.  459).  Sed  vide  Turner  v.  Huder,  1  £ro.  Cha.  Rep.  79.  in  which  case  Lord 
Chief  Baron  Eyre  (in  the  absence  of  the  Lord  Chancellor)  though  reported  to  say,  he 
did  not  mean  to  deny  the  authority  of  Rose  v.  Bartleit,  determined,  that  a  devise  of 
lands,  tenements,  and  tythes  (the  testator  having  tythes  in  fee,  and  likewise  tyth^  by 
leeues  pervettially  renewable),  the  leasehold  as  well  as  the  freehold  tythes  passed. 

(2)  Where  A.  by  marriage  articles  agrees  to  leave  his  wife  £800  and  tier  jewels,  tfc, 
but  it  is  declared  that  notwithstanding  the  articles  she  should  not  be  debarred  of  any 
thing  he  should  give  her  by  will.  A.  by  will  makes  a  disposition  of  his  whole  estate, 
and  gives  his  wife  £1000,  decreed,  the  mfe  must  either  waive  the  articles,  or  the  will, 
and  not  claim  the  benefit  of  both. 

(3)  2  Vem.  581,  S.  C,  where  A.  having  two  daughters  B.  and  C.  devises  fee  sim|^ 
lands  to  B.  and  lands  which  were  settled  upon  him  in  tail,  to  C.  Held,  if  B.  will  claim 
a  share  of  the  intailed  lands  under  the  settlement,  she  must  <juit  the  fee  simple  lands, 
for  the  testator  having  disposed  of  his  whole  estate  amongst  his  children,  what  he  gave 
them  was  upon  an  implied  condition  they  should  rdease  to  each  other. 

(4)  In  this,  and  many  other  cases  of  the  same  nature,  the  Coiut  of  Chancery  has 
proceeded  upon  a  principle  of  regard  to  the  end  and  consideration  of  the  settlement, 
and  the  intent  of  the  trusts,  as  the  same  were  in  the  original  contemplation  of  the  parties : 
and  accordingly  in  the  decreeing  the  execution  of  marriage  articles  or  trusts  in  strict 
settlement  (where  the  articles  by  legal  construction  give  an  estate  of  inheritance  to 
husband  and  wife)  the  Court  has  been  necessarily  obUged  to  have  recourse  to  a  con- 
struction beyond  the  legal  operation  of  the  words,  in  which  the  articles  or  trusts  are 
expressed.  Jones  v.  Laughton,  1  Eq.  Cos.  Abr.  392,  pi.  2.  Trevor  v.  Trevor,  1  P.  WiU. 
622.  Cusack  v.  Cusack,  1  Bro.  Pari  Cas.  470  [2d  ed.  5  Bro.  P.  C.  116].  Nandick 
V.  WUkes,  1  Eq.  Cas.  Abr.  393,  c  5.  Honor  v.  Honor,  I  P.  WUl.  123.  Roberts  v. 
Kingsley,  1  Ves.  338.  Legg  v.  Gddtmre,  ante,  20.  Burton  v.  Htutings,  Oilb.  Eq.  Sep. 
113.    West  V.  Erissey,  2  P.  WUl.  350  [2d  ed.  1  Bro.  P.  C  225].   Hart  v.  Meddlehurjt, 

3  Atlc  371.   PoweU  v.  Price,  2  P.  WiU.  535. 

Case  39.— Warrington  versus  Norton.  [1736.] 

A  commission  of  tankruptey  issues  against  H.  at  eleven  o'clock  In  the  morning ;  at 
three  in  the  afternoon  the  commissioners  declare  him  a  bankrupt,  and  execute  sai 
assignment  at  six,  and  then  have  notice  that  he  died  at  one  o'clock  that  day ;  this 
a  deeding  within  the  act  of  parliament,  and  the  proceedings  shall  stand. 

A  commission  of  bankruptcv  was  taken  out  a^nst  one  Hughes.,  and  upon  the  9th 
of  February  1730,  at  eleven  o'clock  in  the  mormng  the  commissioners  met,  and  pro- 
ceeded to  declare  him  a  bankrupt,  and  the  declaration  was  signed  by  them  between  tntee 
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and  four  o'clock  in  the  afternoon,  and  the  aasignment  of  the  bankrupt's  goods  executed 
at  six ;  at  which  instant  the  commisaioners  had  notice  that  the  bankrupt  died  that 
day  at  one  in  the  afternoon ;  which  was  the  first  notice  they  had  of  his  death.  The 
bankrupt  having  before  his  death  devised  all  his  real  and  })er8onal  estate  for  the  payment 
of  his  debts,  the  plaintiff,  who  was  a  creditor,  brought  his  bill  against  the  defendant  as 
assignee  under  the  commission,  for  an  accoxmt  of  such  goods  of  the  bankrupt  as  had 
come  to  his  hands ;  to  which  the  defendant  pleaded  the  commission  and  the  proceedings 
under  it.  The  question  was,  whether  thia  was  such  a  dealing  under  the  commission 
as  was  within  I  J.  1,  cap.  16,  sect.  17,  the  words  whereof  are ;  **  That  where  after  any 
"  commission  of  bankruptcy  is  dealt  in  by  the  ammissioners,  the  offender  happen  to  die 
"  before  distribution,  that  nevertheless  they  may  in  that  case  proceed  in  the  execution 
'  of  the  commission  in  such  sort  as  they  mi^t  have  done  if  the  ofiender  was  living." 

Mr.  Attorney  Genend^  Mr.  Fagakerleyt  and  Mr.  Forrester  argued  for  the  def^dant, 
that  the  meeting  in  order  to  declare  him  a  bankrupt,  was  a  sufHcient  dialing  within 
the  statute  :  and  that  the  assignment  hath  a  relation  to  the  bankruptcy  :  that  when 
the  commissioners  assign,  it  is  from  the  act  of  parliament,  and  not  from  themselves  ; 
for,  they  have  no  [186]  interest  vested  in  tbem  ;  but  it  is  the  operation  of  the  act  which 
gives  them  right  in  the  thing,  but  none  at  all  in  the  person  of  the  bankrupt ;  so  that 
his  death  cannot  be  material :  and  the  law  giving  no  right  over  the  peison,  but  only 
a  power  of  calUng  him  a  bankrupt,  it  must  be  in  pursufuace  of  the  commission,  and 
therefore  that  examination  was  a  dealing  within  the  statute ;  that  by  law  there  can  be 
no  sphtting  a  day ;  as  a  lease  made  to  commence  from  henceforth,  takes  in  the  day  of  the 
date,  although  executed  at  the  very  last  moment :  and  in  Shelley's  case,  I  Co.  93,  the 
recoTery  was  held  good,  although  the  party  died  the  same  day.  because  it  was  a  legal 
moceeding.  That  the  laws  agamst  bankniiiCs  were  not  at  all  to  be  considered  as  peiul, 
but  as  remedial  laws,  and  as  such  were  entided  to  the  most  favourable  construction, 
according  to  the  rule  laid  down  in  Heyden^s  case,  3  Co.  7.  And  therefore  if  any  con- 
struction could  be  made  more  beneficial  for  the  creditors  than  another,  that  one  was 
to  he  admitted  as  founded  upon  natural  justice,  and  upon  that  best  of  TxAta,  jus  suum 
caique  trihuere  ;  that  in  these  cases  the  law  itself  bath  provided  how  it  shall  be  coofitrued; 
for,  by  21  J.  1,  cap.  19,  sect.  1,  it  is  enacted,  that  all  the  statutes  which  were  theretofore 
made  against  bankrupts,  and  for  the  relief  of  creditors,  shall  be  in  all  things  beneficially 
construed  for  the  relief  of  the  creditors  of  the  lankrupta ;  so  that  the  law  itself  directs  a 
beneficial  <»nstniction  to  be  made  for  the  creditors  ;  and  when  a  law  does  by  express 
provision  enact  how  construction  shall  be  made,  the  clause  so  directive  of  oonstruotion 
IS  of  the  same  force  and  authority  as  any  other  part  of  that  law. 

Mr.  Sdieitor  General  and  Mr.  Browne  ar^ed  on  the  other  hand,  that  these  laws 
wra«  rather  penal  than  remedial,  the  party  being  therein  called  an  ofiender,  d;c.,  which 
he  does  not  appear  to  be  tmtil  he  is  declared  a  bankrupt,  and  that  declaration  is  the 
dealing  meant  by  the  statute  :  for.  till  then,  there  can  be  no  proceeding  upon  the  com- 
mission properly  so  called.  Shelley's  case  is  quite  difierent ;  for.  recoveries  being  com- 
mon assurances,  the  law  favours  them,  and  does  not  enter  into  any  inquiries  about 
[186]  the  particular  minute  of  the  day  the  party  died  upon.  Had  this  law  not  been 
made,  the  commissioners  could  not  have  proceeded  after  the  bankrupt's  death ;  and 
the  words  of  the  statute  seem  to  mean  that  he  should  be  declared  a  bai^xupt  first. 

Lord  Chancellor.  The  plaintifi,  if  contented  to  come  in  under  the  commission, 
will  be  intitled  to  the  benefit  of  it :  but  his  intent  seems  to  be,  to  set  aside  all  the  words 
of  this  Statute  of  1  1 ;  it  looks  as  if  some  donbt  had  been  conceiTed,  whether  the  party's 
deaUi  determined  the  commisdon  1  The  former  stetutes  being,  that  they  should  seize 
his  body,  which  they  could  not  do  when  the  party  was  dead ;  but  it  was  always  clear, 
that  no  commission  could  be  taken  out  against  a  man  after  his  death  :  then  (whatever 
might  occasion  the  doubt)  comes  this  statute,  which  says,  that  when  the  commission 
had  been  dealt  in,  <&c. ;  what  is  a  dealing  in  it  is  the  question  1 

Indeed  I  know  no  particular  act,  as  distinct  from  another,  which  can  be 
called  a  dealing.  It  has  been  said,  that  the  declaring  him  a  bankrupt  was  the 
act  meant ;  but  that  declaration  of  the  commissionerB  being  only  discretionary  and 
for  caution,  and  not  at  all  binding  to  any  body,  it  is  not  probable  that  the  act  stuiuld 
intend  that  only  to  be  a  dealing,  which  it  hath  not  any  where  ^ren  the  commissionerB 
poww  to  do  ;  whatever  is  done  in  pursuance  of  the  commission  is  a  deal-ing  in  it  if 
nerer  so  minute ;  and  die  rather,  for  that  these  bdng  remedial  laws,  are  to  be  beneficially 
orastnwd  in  favour  of  the  creditors.  I  cannot  uierefoie  put  a  narrow  constraintd 
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construction  upon  the  words  deali  in.  in  order  to  overthrow  this  commiaaion,  and  all 
the  just  right  of  the  creditors  claiming  under  it. 

The  plea  was  allowed.   (Bep.  Lib.  A.  1735,  fol.  188.) 

[1^  Case  40.~LoWTHER  versus  Oarlbtoit. 

1Aj)ril\im]. 

(2  Eq.  Cat.  A6r.  685.  S.  C.   2  Atk.  242.  S.  G.) 

A  man  by  marriage  articles  agrees  to  settle  a  church  lease  upon  himself  and  wife,  and 
the  issue  of  the  marriage ;  he  afterwards  sells  it  to  a  stranger,  who  had  no  notice 
of  the  marriage  articles ;  the  executors  of  this  vendee  fell  to  B.  who  had  full  notice 
of  the  marriage  articles,  and  took  a  collateral  security  of  the  executors  for  the  better 
assuring  his  title.  B.'b  purchase  shall  stand  good  against  the  plaintiff,  who  claims 
under  the  articles. 

A  Church  lease  of  twenty-one  years,  obtained  by  the  plaintiff's  grandmother,  was, 
upon  the  marriage  of  his  father  and  mother,  surrendered  to  the  dean  and  chapter  of 
Carlisle,  and  a  new  one  for  the  same  term  granted  to  the  platntifE's  father  and  mother, 
which  by  articles  was  agreed  to  be  settled  on  them  for  their  lives  and  the  life  of  the 
survivor,  and  then  upon  the  issue  of  the  marriage ;  the  father  and  mother  afterwards 
surrendered  this  new  lease,  and  a  new  one  was  granted  to  a  stranger,  to  whom  the 
father  had  mortgaged  the  second ;  the  last  lease  was  afterwards  purchased  by  the 
late  Marquis  of  Wfmrton,  who  did  not  appear  to  have  uiy  notice  of  the  marriage  articles. 
The  defendant  purchased  the  Marquis  of  WhaTtori's  title  of  his  executors  ;  who  upon 
the  purchase  gave  him  a  collateral  security  for  the  better  assuring  his  title  :  but 
previous  to  this  purchase  the  defendant  had  notice  of  the  marriage  articles,  which 
were  shown  to  him  by  his  own  father ;  and  now  the  plaintii!  brought  his  bill  to  be 
let  into  possession  of  this  leasehold  estate,  and  praying  that  the  defendant  might  be 
considered  as  a  trustee  for  him. 

The  defendant  pleaded  his  purchase,  and  conf^ed  the  notice ;  but  principally 
insisted  upon  the  Marquis  of  Wharton's  purehase  without  notice,  whose  title  was 
now  in  him. 

Lord  Chancellor.  Had  this  bill  been  brought  agunst  Lord  Whaiion  himself,  and 
he  had  pleaded  that  he  was  a  purchaser  without  notice  of  the  articles,  the  plea  would 
have  been  good ;  he  having  the  law  on  his  side,  and  having  both  law  and  equity,  the 
Court  would  not  take  it  from  him  :  and  as  the  Court  would  not  have  given  any  relief 
against  him,  so  neither  would  it  against  his  executor;  for,  if  the  [188]  plaintiff's  title 
had  not  been  good  against  the  Lord  Wharton  himself,  it  would  not  he  so  aeainst  his 
executors ;  and  therefore  his  death  is  not  material.  Had  the  defendant  paid  nothing 
at  all  for  his  purchase,  yet  the  plaintiff  could  not  prevail  against  him ;  because,  though 
he  were  but  a  voluntier,  yet  he  claims  under  a  purchaser  without  notice,  who  hath 
barred  the  plaintiff's  right,  and  all  the  purchaser's  right  is  now  devolTOd  upon  him. 

Indeed  it  hath  been  objected,  that  the  defendant  is  a  purchaser  without  notice 
under  the  Lord  Wharton  :  but  because  he  is  so,  shall  he  be  in  worse  ccmdition  than 
a  voluntier  or  executors  claiming  imder  Lord  Wharton  woukl  have  been  i  A  vduntier 
claiming  under  a  purchaser  for  a  good  and  valuable  consideration  without  notice, 
would  have  a  clear  and  absolute  right ;  and  shall  not  the  defendant  have  it  also,  be- 
cause he  is  a  purchaser  with  notice  of  the  plaintiff's  title  ?  As  the  Lord  Wharton 
had  a  right  of  enjoying  it,  so  he  had  of  aliening  it :  and  when  he  had  so  done,  his  alienee 
hath  the  same  right  that  he  himself  had.  Nor  can  the  defendant's  taking  a  collateral 
security,  make  his  case  the  worse  ;  for,  though  he  might  be  reUeved  against  the  Lord 
Wharton's  executors  upon  that  security;  yet  what  relief  can  they  have  where  the 
testator  was  a  fair  and  honest  purchaser. 

The  executors,  upon  some  doubts  arising  in  the  purchaser  as  to  the  title,  gave  him 
a  collateral  security ;  but  why  shoukl  they  be  liable  to  make  satisfaction  out  d  this 
security,  when  if  tiiey  had  kept  the  term  in  their  own  hands,  it  would  never  have  been 
taken  from  them  by  the  plaintiff  t  The  security  being  given  only  to  satisfy  the  pur- 
chasers' doubts,  shall  never  return  to  their  disadvantage.  If  the  Lord  Wharton  can 
be  affected  with  notice,  then  all  will  be  overturned  :  but  if  he  cannot,  the  defendant's 
plea  will  be  good.   I  remember  a  case  where  a  purchaser,  with  noticCi  aliened  to  one 
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who  had  no  notice ;  and  there,  although  the  court  would  not  affect  the  purchaser 
without  notice,  yet  it  being  a  fraud,  the  vendor  (who  was  the  purchaser  with 
[189]  notice)  was  decreed  to  make  satisfaction  to  the  plainti£E.   {Vide  HarriMm  t. 
Forlh,  Pfte.  in  Chan.  51.   Brandltfn  v.  Ord,  1  Atk.  571.) 
And  BO  allowed  the 

Case  41.— RoLT  versus  Bolt. 
10  April[1136]. 

A.  settles  his  estate  to  his  sister  B.  for  life,  remunder  to  her  second  and  other  sons 
in  tail,  t&c,  and  gives  her  a  power  with  the  consent  of  C.  her  husband,  and  for  C. 
surviving  B.,  to  charge  it  with  a  sum  not  exceeding  £12,000  for  their  children ;  and 
if  they  or  the  survivor  of  them  do  not  appoint  the  provision,  then  £2000  each  to 
be  raised  for  younger  sons,  and  £3000  each  for  daughters,  at  their  ages  of  twenty-one, 
with  interest  at  £5  per  cent,  for  their  maintenance  to  commence  from  the  time  of 
the  appointment ;  and  if  no  appointment,  then  from  the  death  of  the  survivor 
of  B.  and  C.  And  if  any  of  the  yoimger  children  die  before  their  shares  become  pay- 
able, the  same  to  goto  the' survivora.  A.  dies,  C.  dies,  leaving  four  younger  sons  and 
two  daughters :  one  of  which  died  an  infant  soon  after  her  father ;  then  B.  dies 
without  making  any  appointment,  the  whole  £14,000  shall  be  rai»d,  and  carry 
interest  only  from  the  death  B. 

Mr.  Baynion  being  seised  in  fee  of  a  considerable  estate,  and  having  no  children, 
by  indenture  January  19,  1715,  covenanted  to  suffer  a  recovery  of  all  his  lands,  to 
the  use  of  himself  for  life,  then  to  his  wife  for  life,  then  to  the  issue  of  their  bodies  ; 
and  for  want  of  such  issue,  in  trust  for  his  sister  Anne  Bolt  for  her  sole  and  separate 
use  during  life ;  and  after  her  death,  if  Edward  Bolt  her  husband  should  survive 
her,  to  permit  him  to  receive  the  clear  yearly  sum  of  £1000  during  life,  and  after- 
wards to  Edtoard  Bolt  (eldest  son  (in  the  Reg.  Book  he  is  stated  to  be  the  second 
son)  of  Edtoard  and  Anne)  for  life,  with  remainder  to  his  first  and  other  sons,  with 
like  remainder  to  ThomaSy  and  all  the  other  sons  of  Edward  and  Anne.  Then  comes 
this  proviso  :  "  Provided  also  that  it  shall  and  may  be  lawful  to  and  for  the  said  Anne 
"  Rolty  with  the  consent  of  the  st^  Ediaard  Bdt  her  husband,  and  for  the  said  Edward 
"  Bolt  her  surviving,  from  time  to  time,  by  sale,  mortgage  or  otherwise,  charging  the 
"  prenuses,  to  rise  and  secure  such  sums  of  money  not  exceeding  in  the  whole  the 
"sum  of  £12,000  as  the  said  Anne,  notwithstanding  her  coverture,  shall,  with  the 
'consent  in  writing  of  her  husband,  think  fit,  and  for  the  said  Edward  Bolt  her 
"  surviving,  as  he  shall  think  fit,  for  the  maintenance  and  portion  of  any  of  the 
"  children  of  them  the  said  Edvxird  and  Anne,  bom  or  to  be  bom ;  and  if  the  said 
"  Edward  and  Anne  his  wife,  or  the  survivor  of  them,  shall  not  appoint  in  what 
"  proportion  such  their  children  shall  be  [190]  provided  for,  then  all  the  parties  to  these 
"  presents  are  agreed  that  £2000  a-piece  shall  be  raised  and  payable  to  each  such 
'  youi^r  sons,  and  £3000  a-piece  for  the  daughters  of  the  said  Edward  and  Anne  ; 
"  and  if  there  shall  be  but  «ne|  daughter,  then  £6000  for  such  only  daughter,  at  their 
"  ages  of  twenty-one  years,  with  interest  for  the  said  several  sums  after  the  rate  of  £6 
'  ver  cnU.  for  their  several  respective  maintenances  until  their  respective  portions  shall 
*  DBoome  payable ;  and  such  maintenance  to  begin  from  the  time  that  shall  be  appointed 
"  by  the  said  Edward  and  Anne  his  wife,  or  the  survivor  of  them  ;  and  in  case  no  such 
"  appointment,  then  from  the  death  of  the  survivor  of  them  the  said  Edward  and 
^  Anne  his  wife :  then  comes  a  provision,  that  if  any  of  the  younger  children  die  before 
"  their  respective  shares  become  payable,  then  the  share  of  such  child  so  dying  shall 
"  be  equally  divided  amongst  the  surviving  children." 

Mr.  Baynton  died  soon  after  without  issue,  and  then,  in  the  year  1722,  Mr.  Rdt 
died,  leaving  issue  by  his  wife  four  younger  sons  and  two  daughters,  Elieaheth  and 
Anna  Maria,  which  last  died  an  infant  soon  after  her  father's  death ;  and  in  the  yew 
1734  the  mother  died,  having  never  charged  the  lands  with  die  £1200  or  any  mtter 
sum  for  tiie  younger  children's  jnvvision,  nor  given  any  direction  in  what  manner 
or  pioportioa  they  should  be  provided  for,  some  of  the  chiUren  having  attained  their 
age  of  twenty-one  in  her  life-time. 

The  questions  were,  first,  whether,  there  having  been  no  appointment  made  by 
the  father  or  mother,  the  simi  of  £12,000  only  should  be  raised  pursuant  to  the  power 
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given  to  them  ?  or,  whether  the  whole  gum  of  £14,000  should  be  raised  pursuant 
to  the  clause,  which  in  default  of  appointment,  gives  £2000  to  each  younger  son,  and 
£3000  to  each  and  every  daughter,  there  being  four  younger  sons  and  two  daughters, 
one  of  whom  died  an  infant  in  her  mother's  life-time  ?  The  second  question  was, 
whether  such  of  the  children  as  attained  their  ages  of  twenty-one  in  their  mother's 
life-time,  should  have  [191]  interest  for  their  portions  from  that  time,  or  only  frtun 
the  time  of  their  mother's  death  1 

Lord  Chancellor.  The  first  question  is,  how  much  shall  be  raised  for  the  younger 
children,  whether  the  whole  sum  of  £14,000  or  only  £12.000. 

By  the  first  clause  it  is  clear,  that  no  more  than  £12,000  was  to  be  raised ;  but 
the  doubt  arises  upon  the  second  clause,  whereby  particular  sums  are  provided  for  CAch 
younger  child  in  case  no  appointment  be  made  by  the  father  or  mother,  which  hath 
not  been  done ;  and  by  the  number  of  younger  children  the  particular  sums  provided 
by  this  clause  amount  to  £14,000.  This  second  clause  indeed  is  not  an  independrat 
clause,  but  subsidiary  to  the  first :  in  case  the  first  does  not  take  effect,  then  this 
second  is  to  prevail,  whereby  he  hath  made  a  certain  direct  charge  of  £3000  for  each 
daughter,  and  £2000  for  each  younger  son,  without  any  provision  (as  there  is  in  the 
first  clause)  that  the  whole  shall  not  amount  to  more  than  £12,000. 

In  the  first  clause,  where  he  delegates  the  power  of  charging,  he  thought  it  proper 
to  confine  that  discretionary  power  given ;  but  where  he  was  to  charge  the  estate 
himself,  as  by  this  second  clause  he  does,  there  was  no  reason  for  him  to  confine  his 
own  discretion :  and  if  so,  can  a  court  of  equity  (where  there  are  six  younger  children, 
and  the  estate  well  able  to  bear  the  charge)  seek  for  a  foreign  intention  to  take  away 
their  bread  1  The  question,  whether  Anna  Marian  who  died  in  her  mother's  life-time, 
be  such  a  daughter  as  can  be  said  to  have  any  interest  in  this  simi  of  £3000  depends 
upon  the  construction  of  the  deed,  whether  it  was  a  certain  charge  before,  or  not  until 
the  mother's  death  1 

The  power  of  appointment  is  not  given  to  the  husband  and  wife  jointly,  but  to  her 
to  be  exe-[192]-cuted  with  her  husband's  consent :  which  shews  that  he  intended  that 
she  might  execute  it  during  her  coverture ;  and  in  case  the  husband  should  survive  her, 
then  there  is  an  express  provision  that  he  might  execute  it ;  but  in  case  she  survived 
her  husband,  as  she  did,  it  is  not  so  clear  by  this  clause,  whether  by  the  firat  gift  of 
the  power  to  her,  he  intended  to  enable  her  to  execute  it  during  the  coverture  only, 
but  under  the  control  of  her  husband  %  or,  whether  she  might  execute  it  after  her 
husband's  death  %  This  I  say  is  not  clear  by  this  clause ;  but  the  other  clause  of 
maintenance  makes  it  so,  and  proves  his  intent  to  be,  that  it  might  be  done  either 
way  :  for,  it  says  appointed  by  the  survivor ;  and  therefore  the  taking  it  in  the  first 
sense  would  be  talang  away  the  efiect  of  the  words  :  whereas  in  all  cases  the  con- 
struction must  prevail  which  makes  the  whole  consistent ;  and  where  there  are  plain 
and  ambiguous  words,  those  that  are  ambiguous  and  doubtful  must  give  way  to  such 
as  are  plain  and  obvious.  By  the  first  clause,  such  children  only  can  be  considered 
as  entitled  to  any  share  under  the  power  of  appointment,  as  were  living  at  the  sur^ 
vivor's  death ;  but  no  appointment  having  been  made,  it  stands  upon  the  second 
clause,  which  is  a  direct  chai^  upon  the  land  oi  £2000  and  £3000  for  each  daughter. 

The  next  question  is  about  the  interest,  from  what  time  it  shall  be  payable  f  And 
I  am  of  opinion,  that  although  the  payments  were  to  be  at  twenty-one,  yet  no  certam 
interest  vested  in  any  of  the  children  until  the  survivor's  death  :  and  although  some 
of  them  attained  their  ages  of  twenty-one  in  their  mother's  life-time ;  yet  aJl  being 
contingent  until  the  survivor's  death,  no  interest  can  be  due  but  from  the  time  of  the 
happening  of  the  contingency. 

And  so  decreed  the  whole  £14,000  to  be  raised,  and  interest  from  the  mother's  death 
only.   {Beg.  Lib.  A.  1735,  fol.  212.) 
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[19SI      Tebhino  PaschjG,  9  Gbo.  II.,  in  C^ibia  Cancellabia. 

Case  42.— Bradley  versus  Powell. 

24  if  ay  1736. 

[See  Bemnant  v.  Sood,  1860,  2  De  G.  F.  &  J.  411.] 

A.  the  father,  and  B.  the  eldest  son  resettle  an  estate,  to  the  use  A.  for  life  as  to  part, 
then  to  trustees  for  two  hundred  years,  to  raise  £1100  to  be  paid  Co  the  second 
son  within  six  years  after  A.'s  death,  or  as  soon  after  as  the  same  could  be  raised, 
and  in  the  mean  time  interest  from  A.'s  death,  for  and  towards  his  maintenance,  re- 
mainder to  B.  the  eldest,  dc.  C.  died  indebted,  and  two  years  after  him  A.  died ;  from 
whom  a  good  estate  came  to  B.  The  creditors  cannot  have  this  portion  raised, 
the  contingency  upon  which  it  was  payable  never  happening. 

John  Powell  being  tenant  for  life,  with  remainder  to  Henry  his  eldest  son  in  tail, 
they  two  agreed  to  resettle  the  estate,  and  a  recovery  was  accordingly  suffered  to  the 
use  of  /oAn  the  father  for  life  as  to  part,  then  to  trustees  for  two  hundred  years,  upon 
trust  to  raise  £1100  to  be  paid  to  RuJiard  PomU  (the  second  son  of  Jmn  PomU) 
within  six  years  after  the  death  of  /oAn,  or  as  soon  after  as  the  same  could  be  raised, 
uid  in  the  mean  time  interest  from  the  deaUi  of  John  the  father,  after  the  rate  of  £5 
per  cent,  for  and  towards  his  maintenance  until  the  portion  be  pa^  to  him,  remainder 
to  Henry  tJie  eldest  son  for  life,  and  to  his  first  and  other  sons  in  tail,  <£c.  Bichard  the 
second  son  died  considerably  indebted  leaving  no  assets,  after  having  attained  the  age  of 
forty 'five  years ;  and  two  years  after  /oAn  the  father  died,  by  whose  death  an  p.  94]  estate 
of  £700  per  ann.  came  to  Henry  and  from  him  to  his  son  the  now  defendant. 

The  bill  was  brought  by  the  creditors  of  Bichard  against  the  defendant  and  the 
trustees,  to  have  the  £1100  raised  and  applied  towards  the  payment  of  his  debts  :  the 
defendant  Powell  insisted,  that  Bichard  dying  in  his  father's  life-time,  the  portion 
could  not  be  raised,  not  being  transmissible  to  his  representative,  but  shall  merge  in  the 
land  for  the  benefit  of  the  defendant,  who  was  heir  at  law. 

Lord  Chancellor.  It  has  been  doubted  whether  this  settlement  was  to  be  considered 
as  vduntaiy  1  But  I  think  it  was  made  upon  a  good  and  valuable  consideration,  and 
that  the  parties  are  purchasers  under  the  recovery  sufiered  by  the  father  and  son, 
and  theietore  Bic^rd  is  to  be  considered  as  a  purchaser  for  the  £1100  in  question. 
But  the  main  point  is,  whether  this  £1100  is  to  be  looked  upon  as  a  portion  1  And  I 
think  it  must  be  considered  in  that  light,  it  moving  from  the  father,  and  being  intended 
by  him  as  a  provision  for  his  child.  The  rule  of  portions  sinking  in  the  land  where  the 
party  dies  before  the  term  out  of  which  they  are  to  arise,  comes  into  possession,  hath 
not  always  held  without  exception ;  as  appears  from  Butler  and  Vuncamb's  case  {ante, 
122-3  (cited),  and  1  P.  WUl.  448,  S.  C),  2  Vem.  760,  where  the  words  were  from 
and  after  the  commencement  of  the  term,  and  therefore  the  portion  not  payable  during 
the  life  of  the  father  and  mother,  the  term  not  being  yet  commenced  ;  but  yet  the 
Court  enabled  the  husband  and  wife  to  raise  money  upon  the  interest  by  way  of  mortgage; 
which  was,  to  consider  it  in  some  sort  as  already  vested.  So  in  that  of  Broome  vfflnus 
Beridey  {anU,  123  (cited)),  Abr.  Eq.  Ca.  340,  notwithstanding  the  portions  were  decreed 
not  to  be  rsiised  immed^tely ;  yet  they  were  considered  as  transmissible  interests. 
The  same  in  King  and  Witker's  case  (ante,  117,  122)  in  the  House  of  Peers.  In  all 
these  cases  the  limitation  was,  that  the  portions  should  be  paid  them  at  such  a  time, 
as  upon  marriage,  or  at  such  an  age  ;  and  the  intent  of  the  parties  was  plain,  that  upon 
either  of  these  contingencies  hap-[195]-pcuiug  the  child  should  be  intitled  to  the  portion, 
although  it  was  contingent ;  smce  a  contingent  interest  is  transmissible,  and  a  future 
provision  may  well  be  looked  upon  as  a  consideration  for  marriage.  In  the  present 
case,  the  term  and  the  trust  are  not  to  arise  until  the  father's  death  ;  but  no  particular 
time  is  limited  for  the  pajonent  of  the  £1 100,  but  barely  within  six  years  after  his  father's 
death,  and  not  made  payable  to  him,  his  executors  and  administrators,  <&c.,  but  barely 
to  him,  with  a  provision,  that  from  the  facer's  death  £5  per  cent,  shall  60  raised  for 
and  towards  his  maintenance ;  which  looks  as  if  the  intent  was  to  postpone  the  vesting 
until  the  death  of  the  father  ;  since  the  £5  per  cent,  for  and  totoards  his  maintenance 
can  never  be  raised  by  them  to  that  purpose,  when  he  died  in  his  Other's  life-time. 
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This  first  act  which  the  trustees  are  to  do,  ms.  That  of  fvoviding  for  his  maintenance 
necessarily  supposes  him  living  at  his  father's  death ;  axid  where  the  interest  is  con- 
tingent, as  it  is  in  the  present  case,  it  is  most  conformable  to  reason  to  consider  the 
principal  as  contingent  likewise. 

But  if  the  construction  should  be  otherwise,  the  term,  by  the  eacpre^  words  of  the 
trust,  can  never  cease ;  it  being  to  endure  for  and  towards  his  maintenance  until 
the  portion  be  paid  unto  him ;  which  it  can  never  be,  since  he  died  in  his  father's  liEe- 
time. 

I  therefore  think  the  whole  was  contingent,  principal  as  well  as  interest ;  and 
that  it  differs  from  the  case  of  Broome  versus  Berkley,  and  of  King  versus  Withers 
{ante,  117).  for  that  in  those  cases  marriage  ensued,  which  was  one  of  the  times  ap- 
pointed for  payment ;  but  here  the  £1100  is  limited  to  be  paid  to  him  within  six  years 
after  his  father's  death,  without  any  other  limitation ;  and  he  dying  in  his  father's 
life-time,  the  contingency  hath  never  happened;  and  the  portitm  must  therefore  aink 
for  the  benetit  of  the  owner  of  the  real  estate. 

And  so  dismissed  the  biU.(l) 

(I)  Lord  Talbot,  in  his  argument  of  this  case,  admits  some  exceptions  to  prevail 
against  the  general  rule,  vie. "  that  charges  upon  land,  payable  at  a  futn-e  day.  shall  not 
"  be  raised  where  the  party  dies  before  the  time  of  payment " :  but  he  endeavours  at  a 
distinction  between  the  present  and  the  cases  in  which  those  exceptions  are  found  to 
prevail ;  for  in  the  latter  he  considered  the  intent  of  the  parties  to  be  manifest,  vir. 
that  the  portion  although  contingent,  shall  be  raised,  whenever  the  contingency 
happened  (a*;  marriage,  arising  at  such  an  age,  &c.),  which  was  to  precede  the  raisin:;  of 
the  portion,  and  was  the  cause  of  it.  In  the  present  case,  he  observed,  the  trust  is  not  tn 
arise  until  the  father's  death,  and  no  particular  time  limited  for  payment  of  the  £1100. 
but  barely  within  six  years  after  the  death  of  the  father,  without  any  further  limitation  ; 
and  Richard  dying  in  his  father's  Hfe-time,  consequently  the  contingency,  which  was 
to  entitle  him  to  the  payment  of  the  £1100,  never  happened,  and  therefore  he  thou^t 
the  portion  must  sink  for  the  benefit  of  the  heir.  Lord  Hardwicke,  however,  in  giving 
judgment  upon  the  case  of  Tunsiall  v.  Bracken,  iiiserted  in  1  Bro.  Cha.  Rep.  124,  observes 
he  had  a  great  opinion  of  Lord  ToZMV  judgment,  but  yet,  if  he  had  then  heard  that 
case  {Bradley  v.  P&mll),  he  should  not  have  been  of  that  opinion,  for  he  thought  it  a 
very  hard  case.    Vide  King  t.  Wi^Aers,  ante,  111,'and  references. 


Though  England  and  Scotland  be  now  one  kingdom,  yet  the  writ  of  ne  exeat  regno 
has  not  been  altered  since  the  union.  It  was  originally  a  state  writ.  Q.  Whether 
in  the  common  form  and  security  given  thereupon,  it  can  restrain  the  party  from 
going  into  Scotland  "i 

A  motion  was  made  before  the  Lord  Chancellor,  that  a  ne  exeat  regno  might  be  so 
framed  as  to  prevoit  the  defendant  from  going  into  ScoUand,  upon  affidavit  made 
that  he  was  soon  going  to  reside  there,  and  that  he  had  confessed,  that  as  trustee  for 
the  paintiffs  under  their  father's  will  he  had  received  the  sum  of  £10,000.  The  common 
order  had  been  made  at  the  Rolls  for  a  ne  exeat  to  issue  (upon  a  petition  there  preferred) 
and  marked  for  £10,000  bail ;  and  this  motion  was  now  made  upon  an  apprehension, 
that  as  the  writ  was  only  to  restrain  him  from  going  out  of  the  realm,  it  could  not 
restrain  him  going  into  Scotland,  which  by  the  union  is  now  the  same  Kingdom,  and 
yet  as  effectually  out  of  the  reach  of  process  of  the  court  as  any  other  foreign  part 
which  is  of  the  lung's  allegiance. 

His  Lordship  asked  how  they  would  have  it  altered  ?  and  what  authority  be  had 
to  alter  an  original  writ  t  especially  as  this  writ  was  not  originally  intended  to  aid 
the  process  of  the  court,  but  was  a  mandatory  writ,  to  prevent  the  kirk's  subjects  from 
going  (1)  into  foreign  countries  to  practise  treason  with  the  kind's  enemies  t  and  he 
seemed  to  think,  that  this  case  must  have  happened  since  the  umon ;  and  yet  he  had 
never  known,  nor  heard,  that  any  attempt  had  been  made  to  alter  the  writ :  and  he 
said,  that  perhaps  there  was  no  foundation  for  the  doubt,  whether  the  common  writ 
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would  not  prevent  the  defendant  inm  going  into  Scotland  as  well  as  any  of  the  king's 
other  dominions  out  of  the  reach  of  the  process  of  the  court. 

Mr.  Hamilton  infonned  the  court  that  something  of  this  kind  had  been  moved, 
in  one  Mitchel's  case,  in  the  Lord  Cowper^s  time ;  who  seemed  to  think  that  the  writ 
extended  to  Scotland,  notwithstanding  [197]  the  union,  and  did  nothing  in  it.  The 
registers  Ukewise  said  they  never  knew  any  other  than  the  common  order  made.  His 
Lordship  considered  whether  he  might  not  direct  that  the  sheriff  should  take  security, 
that  the  defendant  should  not  go  out  of  that  part  of  Great  Britain  called  England  ; 
but  as  such  an  order  might  be  Uable  to  objections  as,  whether  the  defendant  might 
go  into  Wales  1  Whether  it  would  be  necessary  to  give  the  same  direction  in  every  other 
case  as  well  as  in  the  present  %  And  whether  it  woiild  not  be  countenancing  an  objection, 
which  otherwise,  perhaps,  would  not  be  of  any  force  1  He  said,  that  it  was  dangerous 
to  alter  dd  estabhshed  iorms,(2)  and  therefore  would  make  no  order  in  it ;  but  left  the 
parties  to  proceed  in  the  okl  beaten  path.   {Beg.  Lib.  1736,  fd.  407.) 

(1)  For  the  use  to  which  this  writ  was  originally  applied,  vide  Baeon*s  Tracts,  295. 
Ex  parte  Brunker,  3  P.  WHl.  313. 

(2)  Sed  vide  Dane's  case,  1  P.  Will.  263,  where  it  was  granted  to  prevent  the  party 
from  going  to  Scotland,  and  also  for  a  defendant  against  a  co-defendant.  Lord  Har- 
comi  considering  the  party  by  flying  into  Scotland  to  be  out  of  the  jurisdiction  of  the 
court,  and  consequently  out  of  the  reach  of  the  process  of  it. 


[L9ffl  Ds  Tebh.  S.  Trinttahs,  10  Geo.  IL,  in  Cubia  Cancellahia. 
Case  44.— SCARTH  versus  CknrOK. 
6  July  [17361 

An  estate  conveyed  in  trust  to  be  sold  to  pay  incumbrances,  the  residue  in  trust  for 
the  grantor  uid  his  heirs ;  upon  a  bill  brought  by  another  creditor  against  the 
trustees  and  heir,  who  was  a  minor,  and  the  heir  answering  that  the  parol  ought 
to  demur  during  the  minority,  because  (as  to  the  residue)  it  was  only  assets ;  it 
was  ordered  accordingly,  although  the  infant's  counsel  woukl  have  waived  it  as 
prejudicial  to  the  infant 

A  bill  was  brought  by  the  plaintiff,  as  a  bond-creditor,  against  the  defendant 
as  trustee  of  the  estate  of  one  John  White  (who  had  in  his  Ufe-time  conveyed  it  to  the 
defendant,  in  trust  to  sell  all  or  so  much  of  the  same  as  would  be  su£Gcient  to  pay  his 
debts,  and  the  incumbrances  charged  upon  it,  and  then  in  trust  for  his  own  right 
heirs)  in  order  to  have  the  estate  sold,  the  prior  incumbrances  x>&id  off,  and  thni 
to  be  paid  his  debt  out  of  the  residue.  The  daughter  and  heir,  who  was  an  infant,  was 
also  a  defendant ;  and  she,  by  her  answer,  insisted,  that  being  an  infant,  the  parol 
oii^ht  to  demur ;  because  that  although  it  was  a  trust  for  paying  off  incumbrances 
which  then  affected  the  same,  yet  as  to  the  residue,  it  was  only  asseto. 

The  Lord  Chancellor  thought  it  was  so,  and  that  there  was  no  difference  between 
legal  and  equitable  assets  :  and  although  in  this  case  it  would  be  to  the  [199]  infant's 
prejudice  to  take  advantage  of  the  law,  because  the  interest  would  out^rim  the  rents 
and  profits  of  the  estate ;  yet,  it  being  mentioned  in  the  pleadings,  he  said  he  could 
not  avoid  ordering  it,  although  the  counsel  would  have  waived  the  objection.  And 
BO  an  order  was  made  to  take  an  account  of  what  was  due  to  the  plaintiff  ;  but  all 
proceedings  to  stay  until  the  defendant  came  to  age,  uid  the  plaintiff  to  pay  alt  partaes 
their  costs,  except  the  infant,  and  to  have  them  again  out  of  the  estate.  (Vide  viner^ 
Abr.  tit.  Infant,  letter  (Q).  Creed  v.  Colville,  1  Vem.  173.  DavisonT.  Goddard,  Gilb. 
66.  Chaplin  v.  Chaplin,  3  P,  Will.  368.  Uvedale  v.  Uvedale,  3  Atk.  117.  See 
Beg.  Lib.  A.  1735,  fd,  518.) 
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Caae  iS.— Gaiijet  versus  Bakdu 
3  July  [nSG]. 

A  buildii^  lease  is  made  of  <^urcli-land8,  by  a  deceit  put  upon  this  court  by  the  lessor ; 
who  t^es  a  large  fine  from  the  lessee,  though  nothing  of  that  was  mentioned  in 
the  proposal  laid  before  a  master  :  the  executor  of  the  lessor  was  decreed  to  refund 
this  money,  to  be  laid  out  in  a  purchase  for  the  benefit  of  the  successors;  but  the 
lease  was  allowed  to  stand  good,  because  it  did  not  appear  that  the  tenant  was  privy 
to  the  imposition  upon  the  court. 

The  Dutchess  of  D  being  seised  in  fee  of  a  house  and  gardens  in  St.  Giles's 

in  the  Fields  called  Whitehouse,  upon  the  7th.  of  AprU  1662,  made  a  lease  of  the  premisses 
to  the  then  archbishop  of  Ca/nterhury  and  other  trustees,  for  the  benefit  of  the  rector 
of  the  parish  and  his  successors,  for  the  term  of  ninety-nine  years ;  and  afterwards 
by  her  will,  dated  Noveinher  2,  1668,  reciting  the  lease  directed  her  heirs  to  convey, 
from  time  to  time,  as  the  rector  of  St.  Giles's  and  his  successors  should  direct,  declaring 
her  intent  to  be,  that  the  said  house  should  remain  as  a  dwelling-house  for  the  said 
rector  and  his  successors  for  ever,  as  a  free  gift  by  her.  There  was  at  her  death,  s 
lease  for  lives  subaisting,  which  determined  in  1681,  when  the  late  archbishop  Sharp 
was  rector ;  who  findi^  that  the  house  was  so  old  and  ruinous  tiiat  it  could  not  con- 
veniently be  made  an  habitation  for  the  rector ;  and  thinking  it  would  be  more  for 
the  advantage  of  him  and  his  successors  to  let  out  the  ground  on  a  building-lease, 
at  a  reserved  rent,  came  to  an  aG;reement  with  one  Boswell  to  let  him  a  lease  for  forty-one 
years,  at  £11  per  ann.  to  build  houses  on  :  and  a  bill  being  brought  by  Boswell  to 
have  this  agreement  carried  into  execution,  it  was  decreed  by  the  Earl  of  Nottingham, 
that  a  lease  should  be  made,  with  covenants  to  build ;  and  a  lease  was  accordingly  made 
the  27tii  of  February  1682,  by  Dr.  [200]  Sharp,  and  the  heir  of  the  ducheBS,  uid  the 
surviving  trustee  of  the  term. 

BosvxU  laid  out  a  considerable  simi,  and  built  sixteen  good  houses ;  and  his  lease 
expiring  at  Michaelmas  1720,  when  the  late  Bishop  Barker  was  commendatory  rector 
of  St.  wles%  the  Bishop,  in  the  year  1724,  brought  this  lull,  setting  forth  all  die  former 
proceedings,  and  suggesting  that  the  houses  were  so  ruinous  that  it  was  necessary  to 
rebuild  them,  which  nobody  would  undertake  unless  a  building  lease  could  be  obtained 
for  a  long  term,  and  prayed  it  might  be  enquired  under  what  rents  and  covenants 
it  was  proper  to  have  such  a  lease  granted  ;  tne  Court  thereupon  sent  it  to  a  master, 
who  reported  that  the  parties  prop(^ed  to  let  a  lease  for  sixty-one  years,  and  to  improve 
the  rent  from  £16  to  £20,  and  made  it  appear  that  the  houses  were  ruinous,  and  that 
it  would  be  for  the  benefit  of  the  rector  to  have  such  a  lease  made  with  proper  covenants ; 
which  the  Court  accordingly  ordered,  and  a  lease  was  made  June  22,  1725,  but  in  it 
there  was  no  covenant  to  rebuild,  only  in  case  where  any  was  necessary  to  be  pulled 
down :  and  it  appeared  by  the  evidence  that  the  bishop  had  taken  £600  for  a  fine 
of  the  lessee  :  but  nothing  of  it  appeared  upon  the  lease  :  in  fact,  the  houses  wuited 
a  great  deal  of  repair,  but  not  to  be  rebuilt ;  nor  was  any  one  of  them  rebuilt,  bat 
about  £700  laid  out  in  repairs,  the  rents  being  now  £1 67  per  ann. 

This  hill  therefore  was  brought  by  the  phuntiff  the  present  rector  and  inunediate 
successor  to  the  bishop,  f^ainat  the  bishop's  executor  and  against  the  lessee,  eithev 
to  avoid  the  lease,  as  obtained  by  fraud  upon  the  court,  and  on  a  contract  injuiiooi 
to  the  successor,  or  to  have  the  £600  with  interest  from  the  bishop's  death,  for  the 
benefit  of  the  successor,  the  present  rector. 

Lord  Chancellor.  There  was  not  the  least  suggestion  to  the  Court  that  the  Insbc^ 
intended  to  [2011  take  a  fine,  or  make  any  private  advantage  ;  but  only  a  denre  « 
having  it  inquired  how  the  end  of  the  trust  might  be  best  answered. 

In  his  proposal  to  the  master  he  says,  that  notwithstanding  the  inconvenience 
he  hath  been  at  for  want  of  a  rectory  house,  yet,  provided  he  may  have  Uave  to  make 
a  lease,  he  is  willing  to  do  it ;  which  is  said  to  be  a  Bugeestion  that  he  intended  to  take 
a  fine.  It  might  be  a  dark  intention,  and  shews  s^l  in  imposing  upon  the  Court 
but  cannot  miake  the  case  the  better.  Affidavits  were  laid  before  the  master,  thai 
the  houses  would  fall  of  themselves  if  not  speedily  taken  down,  which  was  the  inducement 
to  the  Court  to  make  a  final  decree,  and  thereby  pive  leave  to  lease  ;  and  the  presepi 
bill  is  not  to  set  aade  the  former  decree,  nor  can  it  be  done  by  original  IhU,  except  id 
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case  ol  apparent  fraud  ;  nor  is  the  decree  wrong  in  itself ;  but  it  hath  not  been  rightly 
pursued,  and  a  wrong  use  hath  been  made  of  it  in  the  carrying  it  irto  execution. 

According  to  the  decree  there  should  have  been  no  fine,  and  there  should  have 
been  proper  covenants.  If  there  had  been  no  fine,  the  bishop  would  never  have  agreed 
to  this  lease  at  the  rent  of  £20  per  ann.,  and  if  the  facts  had  been  knoMm  to  the  Court, 
it  would  never  have  ratified  the  lease  :  this  therefore  is  what  the  present  bill  is  brought 
to  rectify.  The  questions  are,  first,  as  to  the  lessee  who  does  not  appear  until  1725 
{being  no  party  to  the  former  cause),  when  he  was  told  that  the  bishop  had  power 
to  make  such  a  lease,  he  looked  no  farther  back  than  the  decree  ;  he  saw  the  power 
that  the  bishop  had,  and  it  does  not  appear  that  he  had  a  great  bargain  :  so  that  it 
seems  too  hard  to  set  aside  his  lease,  and  the  rather  because  part  is  sold,  and  the  repairs 
have  been  great.  But  secondly,  as  to  the  bishop,  I  have  no  doubt  but  the  £600  ought 
to  be  conffldered  as  a  part  of  the  tnut  from  wnich  it  flowed,  and  ought  to  be  repaid 
with  interest  at  £4  per  cent,  to  the  present  rector,  ficnn  the  death  of  [202]  the  buhop. 

And  80  decreed  tne  £600  to  be  laid  out  in  a  purchase  for  the  rector  and  his  suooessors, 
and  until  such  purchase  made,  to  be  laid  out  on  security  in  trustees*  namea,  and  the 
bishop's  executors  to  pay  costs  out  of  his  assets ;  but  as  against  the  lessee  dismissed 
the  bill  without  costs.  {Reg.L^.  A.  1735, /o2. 342,hy  the  TiBxa&olCfalley  v.  Sharplease.) 


A.  devises  his  lands  to  B.  his  wife  for  life,  chargeable  with  two  annuities  for  life,  and 
with  a  legacy  of  £1000,  and  gives  B.  power  to  raise  by  sale  or  mortgage  of  any  part, 
such  a  sum  as  would  be  sumcient  to  pay  his  debts  due  at  his  decease ;  and  then 
reciting  the  great  satisfaction  he  had  of  his  estate's  having  continued  long  in  his 
name  and  family,  and  his  desire  to  perpetuate  both,  as  far  as  might  be,  he  devises 
all  his  real  estate,  after  his  wife's  death  to  his  nephew  C.  for  life,  remainder  to  the 
sons  of  C.  successively  in  tail,  d;c.,  upon  condition  of  their  taking  his  name  and  arms  j 
and  then  gives  all  his  personal  estate  to  his  wife,  and  makes  her  sole  executrix  :  she 
shall  take  the  peraonal  estate  free  from  the  debts  of  the  testator ;  it  shall  not  be 
applied  in  exoneration  of  the  real. 

Mr.  CUvUe,  by  will,  devised  his  lands  to  his  wife  for  life,  chargeable  with  the  payment 
of  two  annuities  for  the  lives  of  the  annuitants,  and  likewise  with  a  legacy  of  £1000, 
and  gave  her  a  power  to  raise,  by  mortgage  or  sale  of  any  part  of  the  inheritance,  such 
a  stun  as  would  be  sufficient  to  discharge  the  debts  he  should  owe  at  the  time  of  his 
d^th ;  and  then  reciting  tiie  great  satistaction  be  had  of  his  estate's  having  continued 
so  long  in  his  name  anafamify,  and  the  great  desire  he  had  to  perpetuate,  as  far  as 
he  could,  his  name  and  estate,  he  devises  all  his  real  estate  (after  hia  wife's  death)  to 
hia  nephew  Robert  Lupkin  for  life,  remainder  to  his  first  and  other  sons  in  tail,  dc, 
upon  condition  of  their  taking  and  using  the  name  and  arms  of  ColvUe  for  ever  :  and 
then,  in  the  close  of  his  will,  he  gives  all  hia  goods,  chattels  and  personal  estate  to  his 
wife,  and  makes  her  sole  executrix. 

The  question  was,  whether  the  wife  should  take  the  personal  estate  exempt  and  dis- 
charged from  the  payment  of  debts  1  or  whether  the  personal  estate  should  not  accord- 
ing to  the  general  rule  be  first  ap-[203]-plied.  It  bad  been  decreed  at  the  BoUs,  that  the 
charge  should  be  entirely  upon  the  real  estate,  and  the  wife  to  have  the  personal  estate 
to  her  own  use. 

Mr.  Attorney  General,  Mr.  Solicitor  General,  Mr.  Vern^  and  Mr.  Hamilton  argued, 
that  by  the  known  and  genen^  rule,  the  personal  estate  was  the  proper  fund  for  ^y- 
mHit  of  debts ;  and  that  it  hath  been  ^waya  held,  that  where  there  are  no  words  in  a 

will  to  exempt  it,  either  partictdarly  or  by  necessary  implication,  it  shall  be  applied  first ; 
and  whenever  it  hath  been  held  otherwise,  that  hath  only  been  to  satisfv  the  testator's 
intent,  who  being  master  of  the  whole  may  give  and  dispose  of  it  in  what  manner  he 
pleases  ;  as  in  the  case  of  a  devise  to  trustees  to  sell  for  payment  of  debts,  <S:c.  But  where 
the  debts  are  only  charged  upon  the  estate,  the  personal  estate  must  be  first  applied, 
according  to  the  distinction  in  Wainwright  and  Bendlow's  case,  2  Vem.  718  (Prec  in 
Chanc  451). 


Case  46.— Staflitcom  versus  Colvile. 


10  JuZy[1736]. 
[See  Trott  v.  Buchanan,  1886,  28  Ch.  D.  451.] 
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That  in  this  case  the  clause  whereby  he  bath  diBpoeed  of  his  real  estate,  was  to  be 
considered  but  as  auxihary  to  tb^  whereby  he  hath  disposed  of  his  personal  estate ; 
and  whether  the  devisee  of  his  personal  estate  takes  as  executor,  or  in  any  other  manner, 
both  law  and  equity  make  him  Dut  as  a  trustee  for  the  creditors,  who  have  the  best  right 
to  it :  and  sltbough  the  testator  makes  both  real  and  personal  estate  the  fund  for  pay- 
ment of  his  debts,  yet  there  shall  be  no  average ;  but  the  real  estate  shall  be  chai^able 
only  in  case  of  deficiency  of  the  personal.  So  where  the  personal  estate  is  devised  to  one 
who  is  made  executor,  unless  there  be  particular  words  to  exempt  the  personal  estate, 
it  shall  pass  to  the  devisee  but  as  executor,  and  consequently  applicable  in  the  first 
place  ;  according  to  CutUer  and  Coxeter's  case,  2  Vem.  302,  and  French  and  Chichesttr's 
case,  2  Vem.  568,  the  last  of  which  is  a  veir  great  authority,  being  warranted  by  the 
opinion  of  the  Lord  Keeper  Wright  and  the  Lord  Cowper,  who  both  decreed  the  personal 
estate  to  be  first  applied,  notwithstanding  that  the  trust-estate  was  expressly  [204]  ^d 
directly  charged  with  payment  of  debts.  So  in  Harevsood  and  Child's  case,  heard  by 
the  present  Lord  Chancellor,  August  13,  1734,  where  the  words  were,  "  I  devise  all  my 
"  manors  to  A.  and  B.  and  their  heirs,  in  trust  that  they  and  their  heirs,  out  of  the  rents 
"  and  profits,  or  by  lease,  or  mortgage,  or  sale  thereof  or  any  part  thereof,  shall  raise  so 
"  much  money  as  I  shall  owe  at  my  death ;  and  after  payment  of  my  debte,  and  reim- 
**  bursing  themselves,  u^n  farther  trust  that  they  and  their  heirs  shall  stand  seised  of 
"  such  part  of  the  premisses  as  shall  remain  unsold  to  and  for  such  persons  and  usee  as 
"  the  manor  of  C.  is  already  settled ;  and  if  any  money  remains  after  payment  of  my 
"  debts,  it  shall  be  paid  to  my  daughter,  and  such  as  are  intitled  to  the  said  manor  by 
"  the  limitation  aforesaid."  He  had  already  given  the  manor  of  C.  to  his  daughter  in 
taO,  with  remainder  to  his  nephew ;  and  then  he  gave  all  his  personal  estate,  of  what 
nature  or  quality  soever,  to  his  daughter,  whom  he  made  executrix ;  and  it  was  hdd, 
that  notwithstanding  this  express  devise  to  the  trustees,  th^  personal  estate  should  be 
first  applied  in  discharge  of  the  real  The  like  was  decreed  in  BromhaU  and  WUhm- 
ham's  case,  at  the  Bdls  (the  decree  in  which  case  was  afterwards  affirmed  by  Lord 
Chancellor  King,  vid.  post,  274),  about  four  or  five  years  ago,  where  the  testator 
devised  in  the  following  words,  vig.  "  All  my  personal  estate,  of  what  nature,  kind  or 
"  quality  soever,  I  give  to  my  sister  A.  whom  I  make  my  executrix,  and  all  my  real  estate, 
"  of  what  kind,  nature  or  quality  soever,  I  give  unto  my  two  sons  B.  and  C,  chargeable 
"  with  my  debts."  It  was  held  at  the  Rolls,  and  afterwards  by  Lord  Chancellor  a tnt^, 
that  the  personal  estate  should  be  first  liable.  And  the  same  had  been  before  decreed  in 
the  case  of  Lord  Gray  versus  Lady  Gray,  1  Chan.  Ca.  297,  and  that  of  Mead  versus 
Hide,  2  Vem.  120.  In  the  present  case  there  is  no  devise  to  trustees  for  {uiyment  of 
debts ;  but  a  beneficial  interest  is  given  to  the  wife  for  life,  with  a  power  to  raise,  by  sale 
or  mortga^  of  the  inheritance,  such  a  sum  as  will  be  sufficient  for  the  payment  of  his 
debts ;  which  was  intended  only  to  enable  her  to  dispose  of  the  inheritance  in  case  of 
necessity,  but  not  at  all  to  take  it  [205]  out  of  the  common  rule ;  being  no  more  in 
effect  than  charging  the  real  estate ;  which  could  be  charged  only  by  one  of  the  two 
means  chalked  out  by  the  testator.  Indeed  without  this  particular  power,  the  wife 
being  but  tenant  for  life,  could  neither  sell  nor  mortgage  the  inheritance ;  but  that  can 
be  no  objection,  since  in  case  of  a  deficiency  of  the  personal  estate  the  inheritance 
would  still  be  liable,  although  she  had  no  power  of  charging  it.  Besides,  the  devise  to 
his  nephew  after  his  wife's  death,  evinces  the  testator's  intent  to  be,  that  the  real  estate 
should  not  be  chargeable  but  upon  deficiency  of  the  personal,  it  being  upon  condition 
that  his  nephew  shall  take  his  arms  ;  which  always  implies  the  testator's  intent  to  give 
the  devisee  as  large,  beneficial  and  great  estate  as  possible  to  perpetuate  his  name  and 
family ;  and  was  one  of  the  reasons  for  decreeing  a  fee  simple  to  the  devisee  in  Ibbetson 
and  Beckwith^s  case  (ante,  157). 

Mr.  Browne,  Mr.  Fazakerley  and  Mr.  Idele  insisted  on  the  other  hand,  that  Upon  tba 
whole  frame  of  this  will  the  testator's  intent  deariy  appeared  to  give  his  personal  estate 
to  his  wife,  exempt  from  the  payment  of  his  debts ;  and  that  aU  the  cases  cited  on  the 
other  side  did  but  evince  the  general  rule,  without  governing  the  present  case,  which 
was  quite  different  from  every  one  of  them  all.  The  directions  given  in  respect  of  his 
debts,  are  contained  in  the  clause  whereby  he  disposes  of  his  real  estate,  and  with  that 
clause  he  hath  closed  every  thing  in  regard  to  his  debts ;  the  devise  of  the  personal 
estate  standing  sole  and  single,  without  any  thing  therein  relating  to  the  payment 
of  his  debts.  And  when  an  express  devise  is  to  be  controlled  by  implication,  it 
must  be  such  an  implication  as  is  absolute  and  necessary ;  whereas  in  this  case  the 
testator's  intent  plainly  appears,  to  give^his  personal^estate  to  bis  wife  absolutely 
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without  any  charge;  having  used  no  words  which,  either  by  themselves,  or  by 
any  implication,  can  denote  an  intent  in  him  that  the  personal  estate  given  should 
be  chsi^ied  with  his  debts ;  and  since  be  hath  not,  neither  this  nor  any  other  Court 
can  narrow  his  ez-{206}-pi^es8ion8  so  as  to  make  the  disposition  different  from 
what  he  intended  it  to  be.  Had  he  intended  the  charge  to  lie  upon  the  personal 
estate,  he  needed  onl^  to  have  charged  the  real  estate  in  aid  of  it ;  but  wouul  never 
have  been  so  exact  in  describing  the  particular  manner  in  which  the  real  estate 
should  be  made  chargeable  with  his  debts,  as  he  hath  been  in  his  creating  this  power  ; 
which  if  it  is  not  considered  as  a  beneficial  power  given  to  the  wife  in  order  to  ease  her 
own  estate,  can  never  have  any  effect :  and  it  is  not  at  all  to  be  compared  with  an 
authority  given  to  trustees  to  sell ;  there  being  a  very  great  difference  between  such 
bare  general  powers  to  a  third  person  to  sell,  or  do  some  other  act,  and  such  a  particular 
beneficial  power  as  the  present  one  ;  which,  when  given  to  a  person  to  do  a  tning  that 
is  and  will  be  advantageous  to  him,  is  to  be  considered  in  the  same  light  as  if  the  giver 
himself  had  done  that  thin^ ;  particularly  in  the  case  of  a  wife,  as  it  is  here.  The 
devise  of  the  personal  estate  is  all  his  goods,  chattels,  &c. ,  by  which  words,  unless  a  part 
can  be  taken  for  all,  she  must  take  the  whoU  peisonal  estate  discharged  from  any  out- 
goings ;  for,  the  word  cUl  implies  it ;  since  though  as  to  the  creditors  the  personal 
estate  cannot  be  looked  upon  as  his  after  his  death,  yet  between  le^tees  and  devisees,  it  is 
as  much  his,  and  to  be  looked  upon  as  such  after  his  death  as  durmg  his  life.  And  in  all 
the  cases  where  the  intent  has  clearly  appeared  to  discharge  the  personal  estate,  it  hath 
made  no  difference  whether  the  devise  was  to  charge  the  real  estate  only,  or  to  sell  it. 
According  to  Bamfield  and  Wyndhavi's  case,  Precedents  in  Chan.  101,  where  the 
devisee  of  the  personal  estate  was  ^most  in  the  same  words  as  here,  and  which  though 
decreed  upon  the  reason,  that  if  the  personal  estate  should  not  be  exempted,  nothing 
would  be  left  for  the  wife,  yet  seems  likewise  to  have  gone  upon  the  words  of  the  devise 
themselves.  So  in  the  case  of  the  Attorney  General  and  Barkham,  decreed  in  this  Court 
about  two  years  since,  where  the  testator  devised  in  the  foUowing  words,  viz. "  For  the 

*  just  and  true  pezfonnance  of  this  my  lajBt  will,  [207]       ^  ^he  payment  of  all  my 

*  debts,  I  give  and  devise  all  my  real  estate ;  and  as  to  the  personal  estate,  which  at  the 
'time  of  my  death  I  shall  be  possessed  of  and  intitled  unto,  I  give  the  same  unto  my- 
"  executor  and  executrix  herein  named,  to  defray  my  funeral  charges  and  expences  ;  and 
'  if  my  peisonal  estate  shall  fall  short  to  discharge  the  same,  then  the  remainder  to  be 

*  paid  to  my  executors  out  of  the  first  rents  and  profits  of  my  real  estate,  as  they  shall 
"  become  due  after  my  decease  until  payment  be  made  of  all  my  legacies,  debts  and 
"  funeral  expences  as  aforesaid  ;  and  if  there  be  any  surplus  of  my  personal  estate,  that 
■  then  my  executors  pay  the  same  to  my  dear  and  loving  wife  "  :  and  held  in  this  case, 
that  the  personal  estate  should  go  to  the  wife  discharged  from  the  payment  of  debts. 
The  cases  of  Harevood  versus  Child-  (ante,  204  (cited)),  and  of  Broamhall  versus  Wil- 
braham  (ante,  904  (cited)),  are  very  different  from  the  present  case ;  for,  in  the  first  the 
daughter  was  to  take  the  whole  either  wa^,  whether  as  real  or  personal  estate  ;  and 
therefore  the  doubt  there  could  only  be  with  regard  to  the  representatives.  And  in 
that  of  Broomhall  versus  Wilbraham,  had  the  real  estate  which  was  devised  to  the  sons 
been  charged  with  the  debts,  the  sons  would  have  had  nothing  at  all ;  and  the  testator's 
sistere,  who  were  the  devisees  of  the  personal  estate,  would  have  run  away  with  the 
whole  ;  so  that  the  question  being  between  the  testator's  own  children  and  his  sisters, 
it  was  natural  and  just  to  construe  the  intent  in  favour  of  his  children,  and  to  lay  the 
load  on  the  personal  estate.  But  what  clearly  evinces  the  testator's  intent  in  the  present 
case  is,  that  the  annuities,  legacies  and  debts  are  all  in  one  and  the  same  clause  ;  and 
the  penional  estate  being  as  much  the  proper  fund  for  the  payment  of  legacies  as  debts, 
and  the  legacies  being  particularly  charged  upon  the  land,  and  coupled  and  joined  with 
the  power  given  for  sale  of  part  of  the  inhenttmce  for  payment  of  his  debts,  shews  he 
intended  no  difference  between  them.  The  annuities  likewise  are  given  in  the  same 
clause ;  and  it  can  never  be  pretoided  that  the  annuities  were  draigned  by  him  to 
[208]  issue  out  of  the  personal  estate.  Then  comes  a  separate  distinct  clause,  whereby 
he  disposes  of  all  his  goods,  chattels,  d:c.,  without  any  reference  to  the  former,  or  any 
thing  that  looks  like  an  intent  of  burdening  the  personal  estate  with  the  debts  :  but 
those  being  particularly  provided  for  by  a  former  clause  with  the  legacies  and  annuities, 
must  be  considered  as  designed  by  him  to  issue  out  of  the  same  fund,  and  his  intent  aa  to 
all  three  to  be  one  and  the  same. 

Lord  ChanceUoT.   The  single  question  for  the  judgment  of  the  Court  is,  whether 
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the  personal  estate  shall  or  shall  not  be  liable  to  the  payment  of  the  testator's  debts  1 
What  the  qua/ntum  of  the  debte,  or  the  amount  of  the  personal  estate  was  at  the  testator's 
death,  does  not  ap|}ear  ;  if  it  did,  it  wouJd  give  a  great  light  into  this  matter.  Indeed 
it  is  not  absolutely  in  the  testator's  power  to  take  the  personal  estate  from  the  creditors  : 
but  he  may  substitute  another  fund  in  the  room  of  it ;  and  if  so,  this  Court  will  take 
care  that  right  be  done  to  all  parties,  as  well  the  devisees  of  the  personal  as  of  the  real 
estate.  The  testator's  intent  must  govern  the  construction  of  his  will,  and  that  intent 
must  be  collected  from  the  will  itself.  In  case  where  the  real  estate  is  charged  with 
payment  of  debt,  and  an  executor  appointed,  as  in  Wainwright  and  Bendhio'i  case 
{ante,  203  (cited)),  there  is  no  room  to  doubt  of  the  testator's  intent ;  for,  it  is  no  more 
than  charging  his  real  estate  for  the  better  security  of  his  creditors  in  case  of  a  deficienc; 
of  the  personal ;  but  can  never  be  intended  an  exemption  of  the  personal  estate  for  the 
benefit  of  the  executor.  A  difference  hath  been  taken  between  the  bare  charging  of 
the  real  estate,  and  a  devise  to  sell :  but  I  think,  that  in  equity  a  charging  of  the  real 
estate  is  almost  equal  to  a  devise  to  sell ;  since  the  Court  will,  upon  the  necessity  of  a 
sale,  order  it  so :  and  in  Waintoright  and  JBendlow's  case  the  testator's  intent  appeared 
to  have  the  whole  converted  into  money  ;  and  therefore  that  case  does  not  seem  to  me 
to  weigh  much  either  [209]  way.  It  hath  also  been  said,  that  where  the  executor  is 
named  in  the  same  clause,  the  nature  of  the  personal  estate  is  not  altered ;  but  it  Edill 
remains  liable  to  the  debte ;  and  some  cases  have  been  so  decreed  :  but  although  that 
reason  may  have  some  wewht,  yet  do  not  I  think  it  sufficient  for  the  exoneration  of 
the  real  estate :  and  unlera  I  was  acquainted  with  the  particular  circumstanras  of  French 
and  Chwhester's  case  (ofUe,  203  (dted)),  wherein  the  book  seems  deficient,  I  can  never 
form  any  judgment  (torn  it ;  since  if  the  reason  ^ven  in  the  book  for  it  be  the  <m1y 
one,  I  cannot  say  that  it  gives  me  intire  satisfaction,  nor  can  I  lay  any  great  stress  upon 
it ;  and  the  rather  because  there  is  a  plain  diSerence  at  law  between  the  bare  making 
an  executor,  and  the  making  him  likewise  legatee  of  the  personal  estate,  as  it  is  in  the 
present  case ;  for,  in  the  first  instance,  if  the  executor  dies  intestate  before  probate, 
the  representative  of  the  testator  is  intitled  to  the  administration ;  whereas  in  the 
latter,  there  being  an  express  gift  to  him,  he  takes  as  legatee,  and  consequently  upon 
his  drath  his  representative  would  be  intitled  to  it ;  an  interest  being  vested  in  him,  in 
his  own  right,  in  the  one  case,  but  nothing  at  all  in  the  other,  imtii  he  hath  converted 
it.  In  the  case  of  Hwrewood  versus  Child  (ante,  204  (cited)),  the  opinion  of  the  Court 
was  founded  upon  the  completion  of  the  will,  which,  being  taken  ttwether,  manifested 
the  iatmt  to  be,  that  the  daughter  shouU  take  the  personiu  estate  liable  to  the  payment 
of  his  debts,  she  beiaelf  being  devisee  of  the  whole ;  and  it  would  have  been  absurd  to 
imagine  the  testator  to  have  intended  his  personal  estate  to  be  exempt  from  the  pay- 
ment of  his  debts,  when  he  had  expressly  provided  that  the  surplus  of  the  produce  of 
what  should  be  raised  out  of  the  real  estate  should  go  to  the  very  same  person,  who  was 
devisee  in  tail  of  the  real  estate.  In  that  of  BroomJuUl  versus  Wilbtuham  (ante,  204 
(cited)),  the  real  and  personal  estates  were  pretty  much  of  the  same  value,  and  the  debts 
miBt  nave  exhausted  the  one  or  the  other  fund  ;  so  that  had  the  judgment  of  the  Court 
been  othu'wise,  the  man's  children  would  have  been  left  without  any  provision.  And 
in  that  of  Mead  versus  Hide  (ante,  204  (cited)),  there  [210]  w-as  an  executor,  but  without 
any  express  gift  made  to  him.  But  in  Bamfield  and  Wpidham's  case  {ante,  206  (cited)), 
the  determination  was  in  favour  of  the  wue,  that  she^ould  take  the  personal  estate 
e»mpt  from  the  debts ;  and  there  she  was  made  executrix  in  the  same  clause  :  although 
indeed  there  be  uiother  reason  given  in  the  book,  of  the  debts  amounting  to  more  than 
the  personal  estate.  In  that  of  uie  Attorney  General  versus  Barkham  {ante,  206  (cited)), 
the  testator  had  laid  the  charge  upon  the  real  estate,  and  then  taking  up  his  personal 
estate,  mentions  particular  things  which  he  chargeth  it  with ;  so  that  the  surplus 
there  meant,  must  be  the  surplus  after  the  particular  charge  which  he  had  there 
specified ;  and  therefore  this  case,  being  very  particular,  must  stand  upon  its  own 
lottom  and  reason,  and  cannot  be  compared  to  the  present  one.  All  those  cases  depended 
upon  the  intent  plainly  appearing,  as  this  must  do  likewise.  After  the  gift  of  the  annuity 
and  legacies  wherewith  he  hath  charged  his  real  estate  (wherein  I  do  not  think  that 
the  using  the  words  charging  or  chargeable,  will  make  any  difference,  since  they  are 
used  indifferently)  he  gives  his  real  estate  to  his  wife  for  her  life ;  and  although  it  does 
not  necessarily  follow  that  the  coupling  both  together,  shews  he  intended  both  to  be 
payable  out  of  one  and  the  sune  fund,  the  personal  ratate  beuog  the  proper  fund  for 
debts,  though  no  provision  had  been  mad©  by  the  testator ;  but  the  annuities  having 
none  but  what  is  particularly  provided  for  them,  yet  that  murt  have  some  weight. 
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Then  comes  the  power  given  to  the  wife,  which  seems  to  me  very  clearly  to  manifest 
the  intent,  that  she  should  take  what  he  hath  given  to  her  by  his  will  to  her  own  use. 
For,  his  intent  being  to  can^  down  and  perpetuate  his  estate  in  his  name  and  family, 
can  it  be  supposed,  that  havmg  given  his  vnfe  the  whole  power  over  his  personal  estate, 
by  making  ner  executrix,  he  would  likewise  give  her  a  power  of  disposmg  of  so  much 
of  the  inheritance  (and  consequently  of  defeating  the  aevise  to  his  nephew,  not  of  so 
much  as  the  personal  estate  should  [211]  prove  dencaent,  but  of  what  should  be  necessary 
for  the  payment  of  his  debts),  unless  he  had  intended  her  the  personal  estate  absolutely 
to  her  own  use,  clear  and  discharged  from  the  payment  of  his  debts  ?  His  intent  seems 
clear  to  give  her  this  power  of  disposine  of  so  much  of  the  inheritance  as  would  satisfy 
his  debts,  in  order  to  secure  her  the  full  enjoyment  of  her  estate  for  life,  and  of  the  per- 
sonal estate,  free  from  all  charges  whatsoever. 

And  so  affirmed  the  decree  in  behalf  of  the  wife.(l) 

(1)  Beg.  Lib.  B.  1735,  fd.  417.  In  the  decision  of  cases  upon  this  subject,  the  Court 
seems  to  have  adopted  for  the  ground  of  its  determination  the  distinguishing  circum- 
stances of  each,  without  any  direct  reference  to  any  general  principle  as  applicable  to 
them  all,  admitting  however  the  general  rule  of  the  Court  to  be,  vie.  that  the  personal 
estate  is  the  primary  fund  far  the  payment  of  debts,  and  will  be  so  applied  in  the  first 
instance,  unless  where  the  testator  by  express  words,  or  by  pUun  ma  manifest  impli- 
cation has  exempted  the  personal,  and  directed  the  real  estate  to  bear  the  burden  of 
his  debts  :  it  therefore  necessarily  follows  that  in  every  case  of  the  kind,  the  princip^ 
question  must  be,  whether  from  the  very  words  used  by  the  testator,  or  bv  plain  and 
necessary  inference,  the  intention  of  the  testator  to  exonerate  the  personal  estate  can 
be  satisfactorily  collected.  Wainwrigkt  v.  Bendlovxs,  2  Vem.  718.  Bamp field  v. 
Popham,  Prec.  in  Chanc.  101.  Adams  v.  Meyrick,  1  Eq.  Cos.  Abr.  271.  Hall  v.  Brooker, 
GUb.  Eq.  Hep.  73.  Stapleton  v.  CdvUle,  post,  202.  Walkgr  v.  Jackson,  2  Atk.  624. 
Kynaslon  v.  Kynaston,  1  Bro.  Cha.  Rep.  457  (cited).  Anderton  v.  Cooke,  ibid.  556 
(cited).  Holliday  v.  Bovmtan,  ibid.  145  (cited).  Webb  v.  Jones,  2  Bro.  Cha.  Rep.  60, 
are  cases  where  the  intention  of  testator  appeared  sufficiently  clear  to  the  Coiul;,  to 
exempt  the  personal  estate.  But  in  Frtneh  v.  Chichester,  1  Bro.  P.  C.  192  [2nd  ed. 
3  Bro.  P.  C.  161.  Fereyes  v.  Robertson,  Bunb.  302  ;  Ambl.  Rep.  33.  Earl  of  Inchiquin 
V.  Obrien,  1  Wils.  82.  Bromhall  v.  Wilbrakam,  post,  274.  Stej^nson  v.  Heatkcote, 
1  Bro.  Cha.  Rep.  458  (cited).  Samevell  v.  Wake,  1  Bro.  Cha.  Rep.  144.  Duke  of 
Ancaster  v.  Mayer,  1  Bro.  Cha.  Rep.  454,  the  Court  held  the  personal  estate  to  be  first 
liable.  In  the  latter  case,  the  material  cases  upon  this  subject  are  recognized,  and  the 
circumstances  which  governed  the  decision  of  each  thoroughly  considered. 


[212]      Term.  S.  Michaeus  10  Geo.  II.  in  Curia  CANCEiXARiiS. 

Case  47.— Hervey  versus  AsroN.  [1736.] 

[S.  C.  1  Atk.  361.   See  /n  n  Moore,  1888,  39  Ch.  D.  131.] 

A.  by  settlement  after  marriage  creates  a  term,  in  trust,  by  mortgage  or  sale,  to  raise 
£2000  for  the  portion  of  each  of  his  daughters,  provided  they  marry  with  their 
mother's  consent,  and  directs  a  yearly  payment  out  of  the  rents  until  they  marry  ; 
and  if  any  of  them  die  before  marriage  with  such  consent,  her  portion  to  cease,  and 
the  premisses  to  be  exonerated  therein ;  and  if  it  be  raised,  to  be  paid  to  such  person 
to  whom  the  premisses  should  belong ;  and  by  will  he  creates  another  trust-term 
to  raise  by  sale  or  mortgage  £4500,  whereof  £2000  to  be  paid  to  each  of  his  daughters 
in  augmentation  of  their  fortunes,  subject  to  such  condition  as  in  the  settlement ; 
and  by  a  codicil  creates  another  term  for  the  better  raising  their  portions.  A.  dies  : 
the  daughters  marry  without  consent ;  the  portions  shall  db  raised,  but  the  husbands 
shall  make  competent  settlements. 

Sir  Thomas  Aston,  by  settlement  after  marriage,  creates  a  trust-term  of  one  thousand 
years,  the  trust  whereof  he  declares  to  be  by  mortgage  or  sale  of  the  premisses  to  raise 
the  sum  of  £2000  for  the  portion  of  each  of  his  daughters,  provided  they  married  with 
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the  consent  ol  the  defendimt  their  mother ;  then  directs  a  jrearly  sum  to  be  paid  them 
out  of  the  rents  and  profits  until  they  marry  ;  and  if  any  of  his  daughters  should  happen 
to  die  before  marriage  with  such  consent,  that  her  portion  should  cease,  and  the  pre- 
misses be  ezoneratea  thereof ;  and  if  such  portion  should  be  raised  in  whole  or  in  port, 

that  the  same  should  be  paid  to  such  person  to  whom  the  premisses  should  belong. 
By  his  will  1722,  he  creates  another  trust-term,  to  raise  by  sale  or  mortgage  the  sum  of 
£4500,  whereout  £2000  [213]  to  be  paid  to  each  of  his  daughtera  in  augmentation  of  their 
fortunes,  but  subject  to  such  conditions  as  are  declared  in  the  settlement :  and  by  a 
codicil,  in  pursuance  of  a  power  of  revocation,  he  creates  another  trust-term  for  the 
better  raising  of  his  daughters  portions.  Sir  Thomas  died  in  1724,  leaving  eight 
daughter8,(l)  one  of  whom  Mr.  Hervey  married  after  the  age  of  twenty-one,  but  without 
the  consent  of  her  mother ;  and  another  married  Mr.  Clulton  at  her  age  of  nineteen, 
and  without  consent  likewise ;  and  the^  and  their  husbands  brought  their  bill  (in 
Trinity  term  1 734,  Beg.  Lib.)  against  their  mother  and  brother  to  have  their  portions 
and  additional  forttmes,  and  to  have  the  real  estate  applied  towards  payment  of  their 
respective  portions ;  alledging,  that  upon  that  respective  marriages  their  portions 
became  payable.  Mr.  Clulton,  the  husband  of  one  of  the  daughters,  died ;  whereupon 
they  brought  a  hill  of  revivor,  and  a  decree  was  made  by  consent,  with  liberty  to  apply 
farther  to  the  Court  :  and  now  Mr.  Hervey  and  his  wife,  and  Mrs.  Clulton,  preferred 
their  petition  for  payment  of  their  portions,  Mr.  Hervey  offering  therein  to  settle  his 
wife's  fortime,  and  they  insisting,  that  the  lands  were  sufficient  to  answer  the  daughter's 
additional  portions. 

The  Master  of  the  Rolls  having  taken  time  to  consider  of  this  case,  now  delivered 
liis  opinion.  The  question  is,  whether  the  plaintiffs  be  intitled  to  those  original  and 
additional  portions,  both  the  marriages  being  had  without  the  consent  of  the  lady 
Aston  the  mother  1  And  first  it  is  to  be  observed,  that  these  portions  are  prorisions 
for  children.  Secondly,  that  the  loss  of  these  provisions  is  a  penalty.  And,  thirdly, 
that  this  court  can  impose  terms  upon  the  husbands  as  to  the  setthng  the  fortunes. 
Nor  are  provisions  for  children  merely  voluntary ;  since  nature  obliges  parents  to 
take  care  of  their  children.  F.  N.  B.  284,  of  the  new  edition  ;  and  that  the  Court  did 
very  early  impose  terms  upon  husbands  applying  for  their  wives'  fortunes,  appears 
[214]  from  the  case  of  Shipton,  in  a  book  called  Reports  of  Cases  in  the  time  of  Sir 
Heneage  Finch  [Rep.  temp.  Finch],  145.(2) 

Now,  for  the  clearing  up  of  this  question  it  is  to  be  considered,  that  by  the  canon 
law  all  conditions  against  the  liberty  of  marriage  are  unlawful.  SwiTUtourne,  150. 
And  in  the  same  chapter  it  is  said,  "  that  although  the  legacy  be  given  over,  vet  it  is 
"  void,  as  being  in  restraint  of  marriage,  and  consequently  a^nst  the  good  of  the 
"  commonwealth."  Thus  it  stood  by  the  ecclesiastical  law.  (Vid.  the  case  of  Long  v. 
Dennis,  4  Burr.  2055.)  And  in  Moore,  857,  PigoVs  case,{3)  cited  by  J.  WincA,  cornea 
up  to  the  present  case,  it  was  a  condition  annexed  to  a  legacy  that  the  daughter  should 
marry  with  the  consent  of  the  mother,  she  married  without  her  mother's  consent, 
and  yet  sentence  was  given,  that  she  should  have  her  legacy  :  which  shews  that  the 
common  law  courts  had  adopted  the  notions  of  the  ecclesiastical  lawyers.  This  Court 
indeed  hath  not  gone  so  far  ;  where-ever  there  is  a  devise  over,  that  devise  over  having 
always  been  held  to  be  good  :  but  where  there  is  no  devise  over,  such  conditions  have 
been  only  considered  as  in  terrorem,  1  Mod.  308;  Abr.  Eq.  Ca.  110,  and  there  is  a 
reasonable  foundation  for  construing  such  devises  to  be  in  terrorem  only  ;  for,  though 
a  daughter  marries  without  her  father's  consent,  yet  it  is  not  to  be  supposed  that  this 
severity  (was  he  living)  would  carry  him  so  far  as  to  leave  her  quite  destitute.  Besides, 
whatever  is  injurious  to  the  commonwealth  is  unreasonable ;  and  therefore  it  was 
that  restraints  of  marriages  vere  discouraged  by  the  Roman  laws  :  for  these  reasons 
this  Court  hath  construed  such  limitations  to  be  only  in  terrorem,  unless  there  be  a 
devise  over.  Indeed  it  hath  been  insisted,  that  in  the  present  case  there  was  a  devise 
over  ;  for  that,  by  that  clause  of  the  will  whereby  the  testator  provides  the  additional 
sum  of  £2000  to  each  of  his  daughters,  he  gives  the  residue  (over  and  above  the  £2000 
a-piece)  to  his  wife :  but  the  legacy  is  not  by  that  given  over,  only  the  residue  over 
and  above  the  £2000.  It  hath  oeen  likewise  insisted,  that  by  [215]  tbe  clause  in  the 
settlement  declaring,  that  if  any  should  die  before  marriage  with  such  consent,  that 
her  portion  should  cease,  there  was  a  sufficient  disposition  of  it :  but  surely  this  is 
not  a  good  disposition  witlun  tlie  meaning  of  those  cases  that  allow  a  limitation  over 

Iw  good  :  for,  this  is  not  to  take  place  upon  marrying  without  consent*  but  upon 
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dying  before  marriage  with  such  consent,  and  is  no  more  than  providing  for  daughters 
dying  unmarried  ;  he  taking  it  all  along  that  if  they  married  they  would  do  it  with 
consent.  Here  does  not  appear  to  be  any  person  in  the  testator's  view  to  whom  these 
fortunes  should  go  over ;  as  there  does  in  all  the  cases  where  these  limitations  over 
are  allowed  :  the  intent  being  as  clear  in  those  cases  to  give  it  over  upon  breach  of  Uie 
condition,  as  that  upon  performance  of  it  the  first  taker  should  retain  it. 

As  to  authorities  I  shall  cite  first  those  that  relate  to  personal  estates ;  the  case 
EseotYeismEacot,  February  6, 1663,  and  mentioned  in  1  Chan.  Ca.  Hi,  was  a  devise 
to  his  nephews  and  niecoi ;  to  his  nephews  at  twenty-one,  to  his  nieces  at  twenty-one 
or  marriage ;  but  if  they  married  without  their  mother's  consent,  then  he  devised 
it  over ;  and  the  Court  went  so  far  in  this  case  as  to  decree  the  legacy  notwithstanding 
the  devise  over.  The  next  is  that  of  Sir  Hemry  Bellasys  versus  Sir  William  ETwine, 
1  Chan.  Ca.  22,  and  agrees  with  the  Register  Book  ;  the  condition  was,  that  she  should 
marry  with  the  consent  of  A.  and  if  not,  that  she  should  have  but  £100  per  ann.  The 
Court  held  this  proviso  to  be  only  in  terrorem.  So  Garrett  and  Pretty's  case,(4)  2  Vem. 
293,  where,  for  want  of  a  devise  over,  the  condition  was  held  to  be  but  in  terrorem. 

The  true  reason  of  this  distinction  is  given  in  Stratton  and  Gryjnes's  case,  2  Yem. 
357,  that  a  devisee  over  being  named,  he  must  be  looked  on  as  a  person  whom  the 
testator  considered  and  had  in  his  thoughts  as  to  what  prorision  and  benefit  he  was 
to  have  by  the  will  Indeed  that  of  Amos  versus  Homer,  Abr.  Eg.  Ca.  112,  is  contraiy 
to  the  former  d&{2l6^t«nIunationB ;  but  no  resolution  was  there  taken,(5)  but  it 
went  off  fOT  want  of  partira,  and  never  came  on  again.  And  in  that  of  Creagh  versus 
WUson,  2  Vem.  572,  the  intent  of  the  condition  was  to  provide  agtunst  his  daughters 
marrying  a  papist ;  which,  since  the  protestant  religion  hath  been  settled  here,  is 
a  very  good  condition  ;  and  if  the  testator's  intent  be  defeated  in  that  respect,  the 
legacy  shall  not  be  paid.  Nor  will  these  fortunes  being  chargeable  upon  land,  vary 
the  case  ;  for,  although  they  are  to  issue  out  of  land,  and  are  secured  by  deed,  yet  this 
being  upon  a  direction  of  trustrmoney,  though  by  deed,  the  Court  will  adjudge  this 
limitation  to  be  only  in  terrorem ;  the  intent  of  the  parties  being  as  much  to  govern 
in  construction  of  trusts,  as  in  construction  of  wills :  as  is  said  by  Lord  Somers  in 
Sheldon,  and  Dormer's  case,  2  Vem.  311.  Nor  is  the  case  of  Fry  versus  Porter  (1  Mod, 
300;  \Eq.Cas.  Abr.  112)applicable  to  the  present  case;  that  bemgacondit^on  annexed 
to  a  l^gal  estate,  and  this  being  an  equitable  interest  only.  In  Farmer  and  Compton's 
case,  1  Chan.  Rep.  121,  although  the  marriage  was  against  consent,  yet  the  daughter 
was  held  to  take,  by  the  opinion  of  two  judges  to  whom  it  was  refeired.  And  in 
of  Fleming  versus  Waldgrave^  1  Chan.  Ca.  58,  the  benefit  of  the  lease  was  decreed 
to  the  administrator  notwithstanding  the  devise  over.  Indeed  in  that  of  Aston  versus 
Aston,  2  Vem.  452,  the  Court  would  not  relieve,  because  of  the  express  words  of  the 
devise  over.  The  Lord  Falkland's  case,  2  Vem.  333,  is  not  at  all  applicable  to  this 
case  ;  nor  will  it  be  an  authority  almost  in  any  case,  from  the  peculiarity  of  its  circum- 
stances. That  of  King  versus  Withers,  reported  in  a  book  composed  by  the  late  Lord 
C.  B.  Gilbert,  called  Reports  in  Equity,  26  {and  Preced.  in  Chan.  348),  is  an  express 
authority  for  the  plaintiffs,  although  I  cannot  agree  with  what  is  there  said,  that 
trust-money  to  arise  out  of  land  must  have  the  same  construction  that  the  lands  theqi- 
selves  wouki.  So  likewise  is  the  determination  in  Semj^Ul  versus  Baily,{'S)  Preced. 
in  Chan.  562.  By  all  these  various  judgments  it  appears,  that  such  clauses  in  restraint 
of  marriage  are  never  taken  favourably,  [217]  but  generally  restrained,  as  intended 
only  in  terrorem.  Tn  the  present  case  it  is  a  sum  of  money  charged  upon  land ;  but 
there  being  no  distinction  between  conditions  annexed  to  money  charged  upon  land 
and  conditions  annexed  to  portions  arising  out  of  the  personal  estate ;  and  portions 
by  will  being  due  by  ecclesiastical  law  notwithstanding  such  conditions  as  this  annexed 
to  them,  portions  by  settlement  (although  under  the  like  conditions)  are  likewise  due 
by  the  law  and  rules  of  this  Court ;  and  therefore  I  think  the  plaintiffs  well  intitled 
to  their  several  portions. 

And  so  ordered,  that  Mr.  Hervey  should  make  his  proposals  before  the  master  as 
to  Uie  settling  his  wife's  fortune ;  and  that  Mrs.  Cluitons  fortune  should  be  paid  to 
her,  her  huslnnd  being  dead.(7) 

(1)  The  daughters  in  Easier  term  1725,  filed  their  bill  against  Lady  Aston  and  the 
trustees,  for  the  purpose  of  having  the  trusts  of  their  father's  will  carried  into  execu- 
tion, and  th»r  portions  secured  to  them,  Reg,  Lib. 
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(2)  Vide  also  as  to  this  point  MUner  v.  Colmer,  2  P.  WiU.  642.  Jaeobson  v,  WiUtamt, 
1  P.  Wiii.  382.  Adaww  v.  Pierce,  3  P.  WtZi.  11.  Brown  v.  £iion,  3  P.  Wiii.  202. 
Bosville  V.  Brander,  1  P.  Wtii.  459.  Jewson  v.  Moulson,  2  AiA:.  418.  £a  /wrfe  Cor- 
segame,  1  Aifc.  192.  Grey  v.  Kentish,  1  Aifc.  280.  Saddington  v.  ^ifljman,  1  Pro. 
CAa.  iisp.  47.  Worrai  v.  Marlar.  Bushnan  v.  Peif,  both  reported  and  cited  by  Mr. 
Cox  in  notes,  1  P.  WiZi.  460.   Dimmock  v.  AiHtwtm,  3  Bro.  Cha.  Eep.  195. 

(3)  Gresly  v.  Luther,  S.  C.  which  case  Mr.  Justice  Comyns  is  reported  to  say  was 
determined  in  the  ecclesiastical  court,  neither  did  it  appear  there  was  any  devise  over, 
1  Atk.  376. 

(4)  In  this  case  the  daughter  was  held  to  be  entitled  to  the  portion  though  she 
mairied  without  consent,  because  it  was  not  devised  over,  but  only  directed  to  faU 
into  the  surplus  ;  but  in  the  case  of  Amos  v.  Horner^  the  residuary  bequest  was  held 
to  be  a  Bumctent  devise  over.   So  Scott  v.  Tyler,  2  Bro.  Cha.  Rep.  431. 

(5)  But  Lord  Chief  Justice  Willes  in  his  argument  in  ffervey  v.  Aston  is  reported 
to  say  of  this  case,  "  that  though  indeed  there  is  no  decree  to  be  found  in  the  roister, 
"  yet  it  appeared  by  the  Calendar  that  a  decree  was  made,  but  being  a^inst  the  plain- 
"  tiff,  he  supposed  it  had  never  been  drawn  up." 

(6)  This  case  was  heard  in  the  Duchy  Court,  coram  Lechmere  Chan,  assisted  by 
Lord  Chief  Justice  King,  and  Mr.  Justice  Dormer,  and  the  reason  the  chancellor  and 
the  chief  justice  went  upon  was,  that  the  condition  appeared  to  be  a  loose,  inconsiderate 
expression,  and  besides  there  was  no  devise  over.   But  Mr.  Justice  Dormer  dissented. 

(7)  Beg.  Lib.  A.  1736,  fd.  60.  The  Master  of  the  Bolls  seems  to  have  determined 
this  case  upon  a  principle,  that  a  condition  annexed  to  money  or  portions  diarged 
upon  lands,  were  entitled  to  the  same  equitable  construction  to  avoid  a  forfeiture, 
as  conditions  annexed  to  portions  aridng  from  pereonalW,  and  that,  notwithstanding 
the  condition  was  a  precedent  one.  But  afterwards  in  Trinity  term  1738,  this  decree 
was  reversed  by  Lord  Hardwu^,  Chanc.  assisted  by  Lord  Chief  Justice  Lee  of  the 
King's  Bench,  Lord  Chief  Justice  "Willes  of  the  Common  Pleas,  and  Mr.  Justice  Comyns 
of  the  same  Court.  They  seem  to  have  considered  that  portions  or  interests  directed 
to  be  raised  out  of  lamds  had  nothing  testamentary  in  them,  and  therefore  were  not 
to  be  governed  by  the  rules  of  the  civil  or  canon,  but  by  those  of  the  common  law  : 
that  no  rule  was  more  fixed,  than  that  portions  charged  upon  lands  did  not  vest  until 
the  time  of  payment  arrived :  that  the  present  condition  to  marry  wUh  consent  was 
a  lawful  one,  and  a  condition  precedmt,  and  that  being  such,  notning  vested  in  the 
plaintiffs  until  that  condition  was  performed.  Vide  Comyns^s  Bep.  726,  S.  C. ;  1  Atk. 
361,  S.  C.  where  the  reader  will  nnd  the  aigumenta  of  the  jucbes,  with  the  reasons 
which  induced  a  reversal  of  the  decree  at  the  Rolls  stated  much  at  large.  It  seems 
therefore  by  this  decision  to  be  settled  that  conditions  in  restraint  of  marriage,  so  far 
as  the  same  respect  interests  arising  out  of  lands  are  to  be  governed  by  the  rules  of 
the  common  law,  and  therefore  whether  the  condition  be  precedent  or  subsequent, 
or  whether  there  be  a  devise  over  or  not,  the  interest  shall  never  vest  until  the  non- 
dition  be  performed.  Vide  Popham  v.  Bamfield,  1  Vem.  300.  Bertie  v.  Lord  Falk- 
land-, 3  Chanc.  Cos.  129,  2  Frecm.  220,  and  2  Vern.  333.  Fry  v.  Porter,  1  Chanc. 
Cos.  138;  1  Mod.  340,  S.  C.  Pigot  v.  Morris,  Sel.  Cas.  in  Chanc.  26.  Mansell  t. 
Mansell,  cited  and  stated  in  2  Bro.  Cha.  Rep.  473.  Ambrose  v.  Ashhy,  4  Burr.  1429. 
But  with  regard  to  personal  legacies  the  rule  seems  to  be  that  the  condition  in  restraint 
of  marriage  whether  precedent  or  subsequent  shall  be  void,  unless  there  be  a  devise 
over,  in  which  case,  tne  right  of  the  devisee  over  shall  prevail.  Bellasis  v.  Ermine^ 
1  Chcmc  Cas,  22.  SempUl  v.  Btwfy,  Prec.  in  Chanc.  562.  Pulleing  v.  Reddy,  1  WUs. 
21.  Wheeler  v.  Bingham,  3  Atk.  365.  Reynish  v.  Martin,  3  Atk.  330.  Eltcn  v. 
Elton,  1  Wils.  159.  Chancy  v.  Graydon,  2  Atk.  616.  Daley  v.  Desbouverie,  2  Atk. 
261.  Underwood  v.  Morris,  2  Atk.  184.  Hemmings  v.  Munckley,  1  Bro.  Cha.  Hep. 
303.  So  a  gift  of  the  general  residue,  without  any  specific  bequest  over,  has  been 
held  to  be  eiTectual  to  defeat  a  legacy  where  the  same  is  annexed  to  a  condition  to 
marry  with  consent,  and  the  legatee  afterwards  marries  without  consent.  Amos  v. 
Homer,  1  Eq.  Cas.  Abr.  112.  Scott  v.  Tyler,  2  Bro.  Cha.  Rep.  431,  which  seems  to 
have  settled  this  point,  the  contrary  having  been  held  in  some  antecedent  authorities. 
Garret  v.  Pretty,  2  Vem.  293  ;  2  Freem.  220,  S.  C.  Wheeler  v.  Bingham,  3  Atk.  365. 
Paget  v.  Baywood  (cited  1  Atk.  378).  The  case  of  Scott  v.  Tyler  (the  latest  authority 
upon  this  subject)  was  very  elaborately  argued,  and  the  principles  which  the  earlier 
and  later  authorities  went  upon  very  thoroughly  investigated.   By  this  deciaon  thore- 
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fore  it  should  seem  that  a  restiamt  imposed  by  a  parent  upon  a  chiM  from  marrying 
vWumt  consent,  or  until  a  certain  age,  he,  is  a  reasonable,  and  therefore  a  lawful  one : 
that  there  is  no  distinction  in  the  cose  of  a  personal  leagacy,  or  a  portion  payable  out 
of  money  between  precedent  and  subsequent  conditions,  whether  the  legacy  shall 
vest,  where  the  condition  has  not  been  performed,  and  there  is  no  devise  over  :  that 
a  bequest  of  the  residue  is  as  effectual  to  defeat  a  personal  legacy  or  a  portion  payable 
out  of  money,  when  the  condition  which  is  to  vest  the  legacy  has  not  been  performed 
as  a  specific  devise  over. 

Case  48.— Catherine  Morrice,  Widow  and  Executrix  of  Humphrey  Morbkx,  deceased. 
Plaintiff  ■  Governor  and  Company  of  the  Bank  of  England,  and  other  Credi- 
tors, ife/<!*uianfa.  [1736.] 

[See  Ddlond  v.  Johnson,  1854,  2  Sra.  &  G.  303.] 

An  executrix  of  A.  who  was  greatly  indebted  to  divers  persons,  in  debts  of  different 
natures,  is  sued  in  this  court  by  some  of  them  ;  appears  and  answers  immediately, 
and  confesses  their  bill,  some  of  the  plaintiffs  here  being  her  own  daughters ;  other 
creditors  sue  the  executrix  at  law  (where  she  cannot  plead  the  decree),  and  obtain 
judgments.  The  decree  here  being  for  just  debts,  is  not  per  frattdem,  and  the  credi- 
tors, plaintiffs  at  law,  shall  be  injoined,  and  the  executrix  protected  in  her  obedience 
to  the  decree ;  the  plaintifis  at  law  to  come  in  afterwards  in  due  course  of  adminis- 
tration, the  whole  being  legal  assets.  The  judgments  of  all  courts  at  law,  having 
proper  jui^ction,  whether  by  grant  or  prescription,  are  equally  binding.  The 
decrees  in  this  court  are  of  equal  force  with  judgments  at  law ;  and  the  real  priority 
in  point  of  time  (and  not  by  relation  to  the  first  day  of  a  term)  must  give  the  prefer- 
ence in  point  of  payment. 

The  state  of  the  case,  as  far  as  is  material,  was  as  follows  : 

Mr.  Broiim  in  the  life-time  of  the  testator,  the  husband  of  the  plaintiff,  viz.  in 
October  1720,  made  his  will,  and  thereby  gave  to  Mr.  Morrice  £16,500  in  trust  for 
his  daughters,  [218]  to  be  paid  to  them,  and  the  survivors  of  them,  at  twenty- 
one  or  marriage,  which  should  first  happen,  share  and  share  alike,  together 
with  such  interest  as  should  be  made  of  the  same.    He  gave  several  other  legacies 
to  other  persons ;  and,  subject  to  his  debts  and  funeral  expences,  he  gave  all  the 
residue  of  his  real  and  personal  estate  to  Mr.  Morrice,  his  heirs,  executors,  <&e., 
and  made  him  sole  executor.    Mr.  Morrixx  being  a  great  trader  contracted 
many  debts,  and  died  November  16,  1731,  having  made  his  will,  and  the  plaintiff 
his  executrix ;  his  affairs  being  much  embarrass^,  and  he  standing  indebted  to 
several  persons  by  specialty  and  otherwise  in  large  sums  of  money,  and  particularly  to 
the  BaiMC  of  England  for  £35,000  by  simple  contract,  soon  after  his  decease,  and  before 
any  action  commenced  against  the  plaintiff  by  any  of  the  creditors,  the  defendants 
Anne,  Judith,  and  Elieaheth,  the  daughters  of  Mr.  Morrice,  with  some  other  few  credi- 
tors, December  15,  1731,  exhibited  their  bill  against  the  plaintiff  as  executrix  of  her  said 
husband,  setting  forth  the  several  sums  that  Mr.  Morrice  was  indebted  to  them  re- 
spectively, and  with  which  he  was  intrusted  for  their  benefit,  which  remained  unpaid, 
together  with  a  great  arrear  of  interest,  and  thereby  prayed  a  decree  for  the  payment 
thereof ;  Mrs.  Morrice,  the  now  plaintiff,  immediately  put  in  her  answer,  confessing 
the  bill,  and  on  the  25th  of  January  1731,  the  cause  was  heard  upon  bill  and  answer 
ont^ ;  and  the  now  defendants,  Mrs.  Morrice's  daughters,  obtained  a  decree,  that  the 
plaintiff  should,  out  of  the  assets  of  her  said  husband,  pay  the  said  several  sums  of  money 
so  demanded  in  a  course  of  administration.  The  pluntiff,  in  obedieiu'e  to  that  decree, 
on  the  4th  of  Fi^muvnj  following,  paid  out  of  her  husband's  assets  to  two  of  the  daughters 
£10,111  in  satisfaction  of  part  of  their  demands  under  the  decree.   On  the  16th  of 
December  1731,  some  few  other  creditors,  for  smaller  sums  of  money,  filed  their  bills 
for  the  payment  of  several  quantities  of  South-Sea  stock  and  annuities,  and  East-India 
stock,  that  were  transferred  to  Mr.  Morrice,  in  trust  for  them,  praying  that  the  several 
[219]  stocks,  as  remaining  in  Mrs.  Morrice's  name,  might  be  transferred  to  proper 
trustees ;  and  as  to  so  much  as  Mr.  Morrice  had  disposed  of  to  his  own  proper  use, 
the  now  plaintiff  might  be  decreed  out  of  her  husband's  assets  to  make  good  the  same. 
Mrs.  Morrice  confessed  this  bill,  and  on  the  2d  of  February  1731,  a  Uke  decree  with 
the  former  was  made^  that  the  plaintiff  should  pay  what  was  certified  by  the  master  to 
C.  v.— 24* 
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be  due  (after  an  account  was  taken)  out  of  the  assets  in  a  course  of  admioistratiGn. 
All  the  defendants  had  notice  of  these  decrees,  from  the  plaintiff  or  her  agent,  so  soon  ai 
they  were  made  ;  and  also  notice  that  the  assets  of  the  said  Mr.  Morrice  come  to  the 
defendant's  hands  were  not  sufficient  to  discharge  their  respective  debts  upon  specialties ; 
and  that  the  sums  of  money  decreed  as  aforesaid,  except  the  said  £10,111  before- 
mentioned  to  be  paid,  were  yet  unpaid,  and  the  other  parts  of  the  decree  wholly  per- 
formed :  while  all  this  was  doing  several  other  creditors  brought  their  actions  for  their 
respective  debts,  against  the  plaintiff  as  executrix  of  her  husband,  and  particularly 
the  Bank  of  England,  for  £28,990,  to  which  the  defendant  pleaded  a  special  pieru 
adminUtravU,  and  would  have  pl^ed  several  other  bonds  had  she  then  been  in- 
formed of  the  same  ;  and  aim  the  two  decrees  had  she  been  able  by  the  rules  of  law  so  to 
have  done,  they  being  obtained  before  any  plea  pleaded.  After  this  the  now  plaintif!  filed 
her  bill,  setting  forth  all  the  above-mentioned  particulars ;  and  that  by  the  rules  of 
law  she  could  not  plead  the  said  decrees  to  their  several  actions,  or  retain  assets  in  her 
hands  sufficient  to  satisfy  them,  or  any  way  protect  herself  from  the  executions  on  the 
several  judgments  obtained  against  her  ;  and  therefore  she  prayed,  that  what  should 
appear  to  be  due  to  any  one  of  the  defendants  might  be  respectively  paid  out  of  the 
assets  of  the  deceased,  so  far  as  they  would  extend,  in  due  course  of  administration, 
regard  being  had  to  the  nature  and  superiority  of  their  debts ;  and  that  the  plaintiff 
might  be  protected  and  indemnified  in  paying  a  due  obedience  to  the  decrees  of  this 
Court ;  and  that  the  defendants  might  be  restrained  from  proceeding  at  law. 

[220]  The  Bank  and  other  judgment  creditors  insisted,  that  the  decrees  were  fraudu- 
lent, and  obtained  by  collusion  between  the  now  plaintiff  and  the  other  parties  to  those 
suits,  to  give  an  iindue  preference  to  the  parties  concerned  therein :  and  they  insisted 
farther,  that  as  their  debts  were  due  upon  judgments,  they  were  to  be  paid  before  the 
decree  creditors. 

Sir  Joseph  Jekyll,  Master  of  the  Rdls,  directed  the  decree  creditors  to  be  first  paid, 
as  being  prior  in  time  (so  Joseph  v.  Mott,  Free,  in  Chanc.  79) ;  and  after  they  were 
satisfied,  then  the  surplus  of  the  assets,  if  any,  should  be  applied  to  the  payment  of  the 
several  judgments  according  to  their  priority,  and  the  other  creditors  to  be  paid  in  a 
course  of  administration. 

Lord  Chancellor.   The  rule  of  this  court,  with  regard  to  equitable  assets,  is  to  put 
all  the  creditors  on  an  equal  footing ;  so  where  the  assets  are  partly  legal  (1)  and  partly 
equitable :  and  though  equity  cannot  take  away  (2)  the  legal  preference  on  le^ 
assets ;  yet  if  one  crecutor  ms  been  partly  paid  out  of  such  legal  assets,  when  sati^action 
comes  to  be  made  out  of  equitable  assets,  the  Court  will  postpone  him  till  there  is  an 
equality  in  satisfaction  to  all  the  other  creditors,  out  of  the  equitable  assets,  proportion- 
able to  so  much  as  the  legal  creditor  has  been  satisfied  out  of  the  legal  assets.   This  is  a 
matter  that  has  I  een  so  often  determined,  that  it  will  be  unnecessary  to  cite  authorities  ; 
and  it  is  founded  on  this,  that  by  natural  justice  and  conscience  all  debts  are  equal, 
and  the  debtor  himself  is  equally  bound  to  satisfy  them  all.  Indeed  this  Court,  in  the 
distribution  of  legal  assets,  follows  the  rule  of  law,  which  allows  of  preference 
to  creditors,  who  have  made  use  of  legal  diligence  in  getting  in  their  debts.  This 
Court  and  the  courts  of  law,  in  that  particular  instance,  have  a  concurrent  jurisdiction  ; 
and  bills  are  at  this  day  brought  against  executors,  not  merely  for  a  discovery  of  the 
assets,  but  also  for  such  discovery,  and  a  satisfaction  of  the  debt ;  though  the  more  antieat 
way  might  be  to  bring  a  bill  for  a  ^21]  discovery  only ;  and  the  reason  of  such  bills  la, 
that  t^e  creditor  can  have  better  aid  in  this  court  than  he  can  at  law ;  for  he  may  have 
the  oath  of  the  executor  for  the  discovery  of  assets.   But  as  this  Court  hath  only  a 
conciurent  jurisdiction  upon  legal  assets  with  courts  at  law,  and  as  such  preference 
is  allowed  by  law,  there  would  be  great  confusion  in  the  administration  of  legal  assets 
if  this  Court  did  not  in  general  follow  the  same  rule  here  :  and  therefore  it  is  upon  that 
reason  that  courts  of  equity  have  departed  from  that  rule  which  they  had  set  to  them- 
selves, and  Vorrowed  from  principles  of  natural  justice.   In  the  present  case  the 
assets  are  all  legal ;  and  the  first  question  will  be,  whether  any  of  those  creditors,  who 
stood  on  an  equal  footing  at  the  death  of  Mr.  Morrice,  have  gained  a  preference  by  what 
has  happened  since  1  S^ndly.  wliat  will  \  e  the  consequence  of  that  with  regard  to  the 
executrix,  and  whether  she  will  I  e  in  titled  to  any,  and  what  relief  in  this  court  t  In 
this  present  case  some  are  simple  contract  creditors,  others  are  creditors  by  judgment, 
others  by  decree ;  and  the  general  question  at  the  bar  has  been,  whether  decree  creditors 
are  e^ual  to  jud^ent  cr^torg  or  not  1  In  the  considering  of  this  jpoint  some  gentle- 
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men  have  gone  into  the  antiquity  of  tlie  jurisdiction  of  the  several  courte  of  equity 
and  law  :  but  questions  of  that  kind,  unless  they  necessarily  tend  to  give  a  determina- 
tion to  the  matter  in  dispute,  are  greatly  to  be  avoided.  And  that  the  present  case 
does  not  depend  on  the  antiquity  of  this  court,  or  the  extent  of  its  jurisdiction,  or 
whether  it  is  a  superior  or  an  inferior  jurisdiction,  appears  ;  for  that  judgments  at  law 
against  the  testator  in  courts  commencing  by  grants,  are  equal  to  judgments  in  courts 
by  prescription ;  and  that  the  judgments  of  courts  of  general  juriscUction,  as  in  West- 
minster HaU,  and  of  courts  of  record  of  the  narrowest  jurisdiction,  are  all  equal : 
which  is  a  demonstration,  that  m  consideration  of  lav,  it  is  not  the  antiquity  of  the 
court,  nor  the  extent  of  its  jurisdiction,  or  its  being  a  superior  or  inferior  court,  that 
makes  any  difference  with  regard  to  the  rank  or  order  in  which  judgment  creditors  are 
to  stand  ;  and  consequently  it  is  [222]  plainly  immaterial  to  enter  into  those  matters  : 
but  the  law  seems  to  be  founded  in  this,  that  the  judgments  of  all  courts,  upon 
matters  or  persons  within  their  jurisdictions,  are  conclusive  so  long  as  they  are  in  force  ; 
and  the  partis  are  bound  to  yield  obedience  to  them  ;  and  that  obligation  to  perform 
them  foliowB  the  assets  in  the  hands  of  the  executor  or  administrator.  And  if  these 
matters  are  applied  to  courts  of  equity,  I  see  no  reason  why  a  decree  of  equity  ought  not 
to  te  equal  to  a  judgment  at  law  :  for,  as  judgments  at  law  may  be  executed  by  a  capias 
ad  satisfaciendum  to  take  the  person,  so  similar  to  that  axe  attachments  for  not  peiw 
forming  decrees  (Finch,  253  ;  Gi^.  Chanc.  82,  83) ;  and  although  before  the  statute 
of  Quem  Anne  an  action  cf  escape  would  not  lie  against  the  gaoler  for  letting  the 
prisoners  under  such  attachments  escape ;  yet  no  argument  can  be  drawn  from  thence 
to  shew  the  imbecillity  of  decrees  ;  for,  though  the  act  of  parliament  gives  a  new  remedy, 
yet  it  affirms  the  jurisdiction  of  the  court  with  regard  to  the  power  of  taking  up  persons 
for  not  performing  decrees.  Judgments  at  law  may  be  executed  upon  the  goods  by 
fieri  facias ;  decrees  in  this  court,  by  sequestration.  In  this  respect  the  process  of 
this  court  is  more  effectual  than  by  fieri  facias  at  law  ;  for,  there  may  be  a  sequestration 
against  the  goods,  although  the  party  is  in  custody  upon  the  attachment :  whereas 
at  law,  if  a  capias  ad  satisfaciendum  is  executed,  there  can  no.  fieri  facias  issue.  (Vide 
Martin  v.  Therridge,  3  P.  Will.  248.  Also  Hyde  v.  Petit,  1  Chanc.  Cos.  91,  of  the 
rise  and  progress  of  sequestration.)  Indeed  judgments  at  law  bind  lands,  so  that 
the  party  by  elegit  may  have  eseculion  of  a  moiety  by  virtue  of  the  statute,  which 
ordinary  decrees  do  not :  yet  there  have  been  cases  where  even  decrees  have  been 
held  to  bind  lands,  and  where  decrees  are  to  hold  and  enjoy  over.  And  such  was  the 
case  of  Lord  Carteret  and  Paschal,  7  Geo.  2  [1733-34],  before  Lord  King,  Lord  Chan- 
cellor, where  the  interest  under  such  decree  was  taken  to  be  similar  to  an  estate  by 
elegit,  which  shews  this  Court  has  considered  decrees  and  judgments,  and  their  several 
executions,  as  similar  to  each  other.  And  as  a  scire  facias  may  be  Irought  at  law  to 
revive  a  judgment,  so  it  may  to  revive  a  decree  of  this  Court ;  and  in  that  respect  they 
agree,  and  in  this  also,  that  the  original  de-[223]-maiid  is  gone  both  by  a  decree  and  a 
judgment,  for  transit  in  rem  judicatam  ;  and  therefore  I  can  see  no  reason  why  they 
should  not  stand  on  the  same  footing.  Yet  I  am  at  the  same  time  well  apprised  that 
the  uniform  judgments  of  courts  of  law  have  been  otherwise  :  for.  it  is  clear  that  a 
decree  of  this  court,  if  an  action  is  brought  against  an  executor  on  a  bond,  is  not  plead- 
able, nor  can  be  given  in  evidence  against  it.  Why,  I  do  not  say.  but  that  it  hath  ob- 
tained is  certain :  and  the  consequence  is,  that  really  the  decrees  of  this  Court  are 
consdered  as  nothing  but  the  opinion  of  this  Court,  which,  with  regard  to  its  own  decrees, 
hath  t  een  different  from  that  of  courts  of  law,  2  Vem.  88,  Searles  and  Lancy  3  Lev.  355. 
And  if  in  consideration  of  this  court  decrees  are  equal  to  judgments,  a  way  is  pointed 
out  in  1  Vem.  143,  for  the  party  to  defend  himself  against  actions  at  law.  If  this 
Court  hath  any  jurisdiction,  decrees  here  must  have  the  same  lien  upon  assets  as  a 
judgment  at  law.  And  the  case  of  Joseph  and  Mott,  Preced.  in  Chanc.  79,  is  in  point, 
that  a  decree  prior  in  time  must  be  preferred  to  a  subsequent  judgment ;  and  if  it 
was  otherwise,  the  consequence  would  be,  that  this  Court  must  give  up  its  jurisdiction. 
Darstan  and  the  Earl  of  Orford,  Addis  and  Winter,  Jones  and  Bradshaio,  4  May  1661  ,(3) 
where  an  executor  had  paid  assets  in  pursuance  of  a  decree  of  this  Court ;  and  on 
vlene  administravit  at  law  he  was  not  permitted  to  give  such  payment  in  evidence ; 
tut  this  court  decreed  it  should  be  allowed  him  ;  which  shews  it  hath  always  supported 
its  jurisdiction,  though  its  decrees  would  not  be  allowed  at  law.  Utwh  this  part  of 
the  case  then,  I  think  that  decrees  and  judgments  stand  upon  an  equal  footing,  and  that 
such  as  is  first  obtained  against  an  executor  o\i^ht  to  be  ^rst  paid  out  of  the  assets. 


748 


MORRICE  V.  ENGLAND  (bANK  OF)     CASE8  T.  TAI>BOI,  m 


The  next  thing  that  arises  for  the  consideratioii  of  the  court  is,  as  to  tiie  priority  of 
the  decree  creditors  and  the  judgment  creditors :  and  as  to  this  matter,  tnere  is  no 

doubt  but  the  decree  is  prior  in  point  of  time ;  yet  if  the  judgments  are  allowed  to 
have  relation  to  the  first  day  of  that  term  in  which  they  were  entered,  then  they  will  be 
[224]  before  the  decrees :  but  this  Court  must  certainly  attend  to  the  truth  of  the  fact. 
And  though  the  general  rule  of  the  law  is,  that  judgments  relate  to  the  first  day  of 
the  term,  yet  that  is  not  quite  so  absolute  and  conclusive  to  courts  of  law  themselves 
but  it  may  be  examined  into,  1  Sid.  432.  Co.  Lit.  150.  {Vide  Free,  in  Chanc.  478, 
9,  anon,;  "Babinaon  v.  Tonge,  3  P.  Will.  398.)  Then  why  may  not  a  court  of  equity 
have  the  same  privilege  of  examining  into  the  exact  time  when  a  judgment  was  entered 
upon,  or  given,  in  order  to  prevent  its  jurisdiction  from  being  defeat^  1  and  if  it  should 
be  otherwise,  the  consequence  would  be  that  a  decree,  wmch  was  good  when  it  was 
pronounced,  would,  by  matter  ex  post  fctcto,  be  overturned  ;  and  those  assets  would  be 
taken  away  which  were  once  bound  by  it.  Another  considerable  objection  has  been 
taken  relating  to  the  nature  of  this  demand  ;  which  is,  that  the  decrees  have  been 
obtained  per  fraudem,  according  to  the  legal  language ;  and  as  such  matter  might  have 
been  replied  m  case  the  decree  should  have  been  pleaded  at  law,  therefore  the  other 
creditors  ought  in  justice  to  be  let  into  the  same  examination  here  :  and  it  is  certain, 
if  they  are  fraudulent,  nobody  ought  to  have  the  benefit  of  them.  As  to  what  is  said, 
that  these  decrees  are  res  inter  alios  acta,  and  so  ought  not  to  hurt  the  other  creditors, 
that  has  no  weight  with  me ;  for,  the  same  may  be  said  of  all  judgments  at  law.  And 
though  these  decrees  were  obtiuned  in  a  manner  by  confession,  for  I  take  them  to  be  so, 
as  Mrs.  Mortice  put  in  her  answer  in  a  short  time,  and  thereby  confessed  the  demand 
of  the  plaintiffs,  and  also  as  she  appeared  gratis  at  the  hearing  (n  the  cause,  thereby  for- 
warding the  plaintiffs  more  than  they  could  otherwise  be  by  the  rules  of  the  court ; 
yet  courts  of  law  hold  it  to  be  no  objection  if  a  judgment  is  pleaded  that  was  obtained  by 
confession,  though  there  is  favour  shewn  by  the  executor ;  nor  upon  a  replication  of 
per  fraudem  is  it  anv  evidence  of  fraud  if  there  was  a  real  and  just  debt.  As  to  bills 
of  conformity,  indeed  the  case  of  Buccle  and  Atleo^  2  Vem.  37,  is  a  case  where  they  have 
been  allowed ;  but  they  have  since  been  discountenanced  ;  and  the  reason  is,  because 
this  court  is  satisfied  that  they  have  no  right  [225]  to  take  away  the  preference  that 
one  creditor  gains  over  another  by  his  legal  diligence.  Besides,  that  such  bills  may  be 
made  use  of  by  executors  to  keep  people  out  of  their  money  longer  than  they  would 
otherwise  be :  but  in  this  case  the  executrix  cannot  be  said  to  give  preference,  but 
wants  to  have  it  determined  who  hath  gained  a  preference  according  to  the  rules  of 
law  and  equity.  Mrs.  Morrice  comes  here  for  protection ;  and  if  this  court  doth  not 
protect  her,  she  will  be  liable  to  a  double  satisfaction ;  first,  to  pay  the  assets  to  the  decree 
creditors,  and  afterwards  to  the  judgment  creditors ;  and  it  is  certainly  proper  for 
the  «cecutrix  to  come  for  protection  to  this  Court,  when  she  finds  herself  troubled 
for  yielding  obedience  to  the  decrees  of  it.  But  then  it  is  said  on  the  other  hand,  that 
she  has  brought  herself  into  this  distress,  and  therefore  ought  not  to  be  relieved  :  yet, 
with  regard  to  the  law,  it  must  be  owned  that  what  she  hath  done  is  strictly  right : 
for,  an  executor  may  confess  a  judgment  to  one  creditor,  and  plead  it  in  bar  to  the 
demand  of  others.  (Vide  Waring  v.  Datvson,  1  P.  Will.  296.)  And  the  original  foun- 
dation of  such  liberty  being  given  to  an  executor,  might  be  to  prevent  the  trouble  of 
two  demands  when  he  haaassets  only  to  satisfy  one :  and  then  by  parity  of  reason, 
an  executor  may  sufier  decrees  to  be  against  him  as  it  were  by  confession  :  and  as 
the  Court  hath  never  controlled  an  executor  in  such  liberty,  or  in  retaining,  if  he  musts 
cm  it ;  so  what  Mrs.  Morrice  has  done  is  neither  contrary  to  tlw  rules  of  law  or  equity. 
And  though  it  would  have  been  much  clearer  had  these  decrees  been  obtained  in  a  more 
adversary  manner,  yet  as  they  are  for  just  debts  they  must  be  paid  according  to  their 
priority.  It  has  been  said  at  the  bar,  that  the  judgment  creditors  have  both  law  and 
equity,  and  the  decree  creditors  equity  only ;  and  therefore  that  the  Court  ought  not 
to  take  away  the  benefit  of  the  law  from  the  judgment  creditors  :  but  that  has  always 
been  where  equities  were  of  the  same  nature ;  for,  where  one  equity  has  been  of  a 
superior  nature,  that  superior  equity  has  been  preferred :  as  in  the  case  of  Taylor  and 
Wheeler,  Salk.  449,  where  the  question  [226]  was,  whether  an  assignee  of  a  commission 
of  bankruptcy,  or  a  mortgagee  under  a  defective  conveyance,  should  be  preferred  ! 
And  it  was  held  that  the  mortgage  should,  his  equity  being  specially  a  lien  upon  the 
lands.  So  in  the  present  case,  at  the  time  of  Mr.  Morric^s  death,  the  equity  of  all 
the  creditors  was  equal ;  but  when  the  decrees  were  obtained,  the^  bowa  tbe  pssets 
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in  the  hands  of  Mrs.  Morrice,  and  being  prior  to  the  judgments,  ought  to  be  first 
satisfied.  As  the  proceedings  at  law  now  stand,  there  being  judgment  de  bonis  propriis 
against  the  executrix,  unless  this  Court  injoins  their  proceedings,  they  will  be  paid  out 
of  her  pocket ;  therefore  they  must  be  in  joined,  as  by  the  Master  of  the  Bdls  his  decree  : 
but  as  they  are  tied  up  at  law,  they  must  have  a  direction  to  the  master  to  take  an 
account  of  the  effects  which  are  first  to  be  applied  in  discharge  of  the  decree  creditors, 
aod  the  residue  to  the  several  judgment  creditors  according  to  their  priority,  and  so 
on  in  a  course  of  administration. 

Upon  the  whole,  the  decree  of  the  Master  of  the  Rdla  was  confirmed,(4)  with  an 
alteration  only,  by  deducting  for  the  daughters'  maintenance  after  their  attaining 
the  age  of  twenty-one  years,  and  the  additional  direction  on  behalf  of  the  judgment 
creditors. 

(1)  For  the  rule  by  which  the  court  is  governed  in  the  marshalling  of  assets,  vide 
Masters  r.  Masters,  I  P.  WUL  422.  CUftan  v.  Burt,  ibid.  679.  Bligh  y.  Earl  of 
Damley,  2  P.  WUL  620.  Sagitary  v.  Hyde,  1  Verr^.  445.  Wii*on  t.  Fielding,  2 
Vem.  763.  Latkvns  t.  Leigh,  ante,  64.  Jttaslewood  t.  Pope,  3  P.  WUL  323.  Gallon 
T.  Hancock,  2  'Atk.  435,  437.  Martin  v.  Martin,  1  Yes.  212.  Arnold  v.  Chapman, 
ibid.  111.    Lacam  v.  Martins,  1  Ves.  312.    Lanoy  v.  Duke  of  Athd,  2  Atk.  446. 

(2)  For  the  difference  between  legal  and  equitable  assets,  vide  Freemoult  v.  Dedie, 

1  P.  Will.  429.  Deg  v.  Deg,  2  P.  Will.  415.  Cutterback  v.  Smith,  Prec.  in  Chanc.  127. 
Bickham  v.  Freeman,  ibid.  137.    Allen  v.  Heber,  2  Strange,  1270.   Plunket  v.  Penson, 

2  Atk.  290.  Prmose  v.  Abingtan,  1  Atk.  482.  Hargrave  v.  Tindal,  1  Bro.  Cha.  Bep. 
136  (cited).  SUk  v.  Prince,  I  Bro.  Cha.  Rep.  138  (cited).  Newton  v.  Bennett,  1  Bro. 
Chan.  Rep.  135.   Batson  v.  Lindegreen,  2  Bro.  Cha.  Bep.  94. 

(3)  In  the  case  of  Barston  v.  the  Earl  of  Orford,  A.  and  B.  were  both  creditors  by 
specialty  of  J.  S.  who  died,  and  left  an  executor,  against  whom  A.  brought  a  bill  in 
equity  lor  a  discovery  of  assets,  and  to  be  paid  his  debt ;  and  pending  such  suit,  the 
executor  Toluntarily,  and  without  suit,  paid  B.*s  debts :  upon  an  account  decreed  on 

j    A. '5  bill  against  the  executor,  the  latter  craved  an  allowance  of  this  payment ;  and  it 

I  vras  decreed  by  the  Lord  Keeper  Wright,  that  the  executor  should  not  have  an  allowance 
thereof,  seeing,  that  before  payment  made,  a  bill  in  equity  was  brought  by  A.  of  which 

I  the  executor  had  notice ;  and  a  bill  in  equity  is  equivalent  to  an  action  at  law,  pending 
which  action  an  executor  cannot  make  a  voluntary  payment  of  any  debt.  From  this 
decree  an  appeal  was  afterwards  brought  in  the  House  of  Lords,  where  the  decree  was 

i  reversed  ;  and  the  reasons  on  which  the  Lords  principally  grounded  their  decree  of 
reversal  was,  for  that  as  the  debts  were  of  equal  degree,  and  since  a  decree  of  the  Court 
of  Chancery  cannot  be  pleaded  at  law  to  an  action  brought  against  an  executor  upon 
another  of  equal  nature,  therefore  such  executor  might  justify  the  payment  of  another 
debt  of  equal  nature,  even  pending  a  bill  in  equity.  Prec.  in  Chanc.  18.  3  P.  WiU. 
400,  note. 

i  (4)  This  dec^ree  was  afterwards,  on  the  28th  of  April  1737,  upon  an  appeal  to  the 
i  House  of  Lords,  affirmed  [2nd  ed.  2  Bro.  P.  C.  465],  4  Bro.  Cha.  Rep.  287.  Lord 
Hardwicke  afterwards,  in  Smith  v.  Styles,  2  Atk.  385,  recognizes  and  admits  this  ewe 
to  have  fully  established  the  doctrine,  viz.  that  a  decree  of  the  Court  of  Chancery  is 
equal  to  a  judgment  at  law,  and  consequently  that  which  is  first  obtained  vrill  be 
first  paid.  In  what  other  cases  decrees  of  this  Court  bind,  and  gain  a  preference, 
vide  Martin  v.  Martin,  I  Ves.  214.  Douglas  v.  Clay,  1  Bro.  Cha.  Bep.  183  (cited). 
Brooke  v.  Adams,  1  Bro.  Cha.  Rep.  183. 

Case  49.— Partridge  versus  Partridge.  [1736.] 

A.  devises  ^1000  capital  South-Sea  stock  to  B.,  at  the  time  of  making  his  will  he  had 
£1800  such  stock,  and  after,  by  sale,  reduced  it  to  £200,  vhich  he  after  increased  to 
£1600,  and  died.  Between  »he  making  his  will  and  his  death,  the  act  took  place, 
which  chuiged  three  fourths  of  the  capital  South-Sea  stock  into  annuities :  the 
legacy  is  not  taken  away  or  impaired  by  the  sale,  nor  by  the  act  of  parliament. 

The  testator  by  his  will  devised  £1000  capital  South-Sea  stock  to  his  wife  for  life,  for 
her  sole  use  and  benefit,  with  power  to  dispose  of  the  same  to  such  of  her  children  as  she 
Rhould  think  fit.  At  the  time  of  making  his  will  he  was  possessed  of  £1800  South-Sea 
stock :  he  afterwards  reduced  such  stock  to  £200,  but  after  that  purchased  as  miurh  as 
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made  up  the  £200  to  be  £1 600,  and  afterwards  died  in  July  1 733.  In  June  next  before 
his  death  [227]  tbe  acts  took  place  for  changing  three  fourths  of  the  capital  South-Sea 
stock  into  annuities.  The  questions  made  upon  this  case  were,  first,  whether  the 
testator  selling  £1000,  part  of  his  £1800  South-Sea  stock,  after  the  making  his  will, 
should  not  be  considered  as  an  ademption  of  the  legacy  1  If  not,  secondly,  if  the  act  for 
turning  South-Sea  stock  into  annuities  should  not  be  so  conudend  %  in  the  argument 
of  this  case,  the  ease  of  Ashton  and  Ashton  (1)  was  cited,  where  the  testator  devised 
£6000  SotttitrSea  stock  to  J.  C.  and  at  the  time  of  his  death  and  will  was  posseBsed  of 
only  £5500  South-Sea  stock ;  upon  which  a  bill  was  brought  against  the  executor  to 
have  it  made  up  £6000.  But  the  Master  of  the  Rolls,  and  after  him  the  Lord  Chancellor, 
on  appeal,  were  of  opinion,  the  deficiency  should  not  be  supplied,  upon  this  principle, 
that  as  general  (2)  legatees  have  no  lien  on  what  is  given  to  specific  legatees,  so  a  specific 
legatee  shall  have  no  lien  on  the  general  fund  of  the  testator  ;  but  if  any  loss  happens 
to  what  is  specificaUy  given  to  him,  he  must  bear  the  burden  thereof  himself. 

Lord  Chancellor.  AH  cases  of  ademption  of  legacies  arise  from  a  supposed  alteration 
of  the  intention  of  the  testator  (so,  Hambling  y.  Lister^  Amhl.  Bep.  402) ;  and  if  the 
selling  out  the  stock  is  an  evidence  to  presume  an  alteration  of  such  intention,  surely  his 
buying  in  again  is  as  strong  an  evidence  of  his  intention  that  the  le^tee'should  haw  it 
again.  It  was  not  the  particular  stock  he  was  possessed  of  that  he  gave ;  but  the  devise 
was  only  describing  the  nature  of  the  thing  he  gave,  of  which  he  had  sufficient  to  answer 
such  legacy  at  the  time  of  his  death.  If  the  testator  after  such  legacy  sells  out  part,  and 
dies,  such  sale  would  afterwards  be  looked  upon  as  an  ademption  pro  tanto.  If  he 
devises  so  much  particular  stock,  and  at  the  time  of  such  devise  has  not  any  such  stock, 
it  is  a  direction  to  the  executor  to  procure  so  much  for  the  legatee.  It  would  be  very 
hard  in  the  case  at  bar,  to  consider  the  selling  as  an  ademption,  because  he  might 
sell  out  for  some  particular  purpose,  and  as  soon  as  that  purpose  was  answered  he  might 
buy  in  again.  As  [228]  to  the  second  point,  after  such  devise  the  legislature  thought 
proper  to  make  a  law  to  change  three  fourths  of  the  stock  into  annuities,  and  the  fourth 
Co  remain  as  it  stood  before ;  so  that  the  testator,  when  he  died,  was  possessed  of  £1200 
annuities,  and  £400  stock  :  and  it  would  be  extremely  hard  to  say,  that  this  alteration 
of  the  stock  by  parliament  should  work  an  ademption  (so,  Bronsdon  v.  Winter^  Ambl. 
Bep.  57,  S.  P.),  when  it  cannot  be  presumed  the  testator's  intent  was  particularly  asked, 
or  that  he  concurred  or  agreed  to  such  law  in  any  other  manner  than  what  every  other 
person  is  supposed  to  do.    (Reg.  Lib.  B.  1736,  fol.  81.) 

If  an  obligee  was  to  devise  a  legacy  of  £1000  secured  by  bond  from  A.  B.  and  he 
should  afterwards  compel  A.  B.  by  due  course  of  law  io  pay  it  him,  this  would  be  an 
ademption  of  the  legacy ;  but  it,  was  never  thought,  if  A.  B.  should  pay  in  the  money 
voluntarily,(3)  it  would  be  an  ademption,  because  the  obligee  is  bound  to  receive  it. 

(1)  Ante,  162;  3  P.  Will.  384,  S.  C.  The  testator  th^re  intended  to  give  only 
what  he  was  possessed  of,  and  it  was  of  sreat  weight  in  that  resolution,  that  a  trust  was 
declared  to  sell  and  dispose  of  the  stock,  for  it  coukl  not  be  supposed  that  the  testator 
intended  his  executor  should  buy  stock,  and  immediately  sell  the  same  again,  and  buy 
land  with  the  money. 

(2)  For  the  distinction  between  a  specific  and  gerieral  legacy,  vide  Hinton  v.  Pinke, 
1  P.  Will.  540,  and  the  cases  collected  by  Mr.  Cox  in  note  (1).  Purse  v.  Snaplin,  1  Atk. 
414.    Attorney  General  v.  Parkyn^  AmU.  Hep.  566.   Ashbumer  v.  Macguire^  2  Bro. 

Cha.  Rep.  109. 

(3)  The  distinction  between  a  voluntary  and  compulsory  payment  has  in  some 
cases  been  allowed  :  as  in  Crockal  v.  Crockat,  2  P.  Will.  165.  Bid^r  v.  Wager,  ibid. 
339.  Onne  v.  Smith,  1  Eq.  Cas.  Abr.  302,  pi.  2,  in  the  above  case  of  Partridge  v.  Part- 
ridge, and  before  Lord  Hardwicke  in  Lawson  v.  Stitch,  1  Atk.  508.  But  in  the  £arl  of 
Thomond  v.  the  Earl  of  Suffolk,  1  P.  WiU.  467.  Ford  v.  Fleming,  2  P.  WiU.  469. 
Ashton  T,  Ashton,  3  P.  Will.  386,  the  distinction  is  not  approved  of.  So  in  Drinktcaier 
V.  Falconer,  2  Ves.  624.  HavMvng  v.  Lifter,  Ambl.  Bep.  401,  a  compulsory  payment 
was  considered  not  to  be  in  itself  sufficient  evidence  of  an  intention  in  the  testator  to 
adeem.  Lord  Camden  again  in  the  Attorney  General  v.  Parkyn,  Ambl.  Bep.  566,  held 
the  distinction  not  to  exist,  and  his  opinion  was  afterwards  adopted  by  Lord  Thurlov 
in  Aslihurner  v.  Macguire,  2  Bro.  Bep.  109. 
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Case  50.— Stephens  wrnu  Stephens. 
13  Decemhir  [1736]. 


An  executoTy  devise  o!  an  estate  of  inheritance  to  a  person  unbom  when  he  shall  attain 
the  age  of  tventyK>n6  years,  is  good  :  and  there  is  no  danger  of  a  perpetuity. 

There  were  five  e&uses  which  were  heard  together  by  the  late  Lord  Chancellor 
King ;  and  upon  the  hearing  he  directed  a  case  to  be  stated  and  referred  to  the  Judges 
of  the  King's  Bench  for  their  opinion ;  and  ic  now  came  back  for  the  judgment  of  the 
Court,  upon  the  Judges'  certificate ;  upon  reading  of  which,  the  present  Xon/  Chancellor 
was  pleased  to  decree  according  to  it,  and  expressed  his  satisfaction  with  it,  as  agreeing 
perfectly  with  his  own  sentiments ;  and  said,  he  hoped  it  would  be  for  the  future  a 
leading  case  in  the  determinations  of  all  questions  of  this  kind.  {Reg.  Lib.  B.  1736,  fol. 
120.)  The  case  stated,  and  the  opinion  of  the  Judges,  were  as  follow  : 

Sir  William  Stej^ns  being  seised  of  the  several  messuages,  lands,  and  tenements 
herein  after-mentioned,  made  his  will  the  15th  day  of  February  1712,  whereby  (inter 
alia)  he  made  the  several  devises  in  the  words  following  :  "  Item,  I  give,  devise,  and 
"  bequeath  unto  my  grandson  [229]  WUliam  Stephens  after  the  decease  of  my  said  wife 
"  dame  Susanna  Stiepiens,  all  those  my  messuages,  lands,  tenements,  and  hereditaments, 
"  «tuate,  lying,  and  being  in  Deptford  in  the  county  of  Kent,  and  by  deed  settled 
"  tnr  my  eaid  wife  on  me,  my  heirs  and  assigns,  to  hold  the  same  to  my  said  grandson 
**  WiUian  Stephens,  his  heirs  and  assigns  for  ever.  Item,  I  give,  devise,  and  bequeath  to 
"  my  said  grandson  WUliam  Stephens  all  my  freehold  estates,  messuages,  lands,  tene- 

*  mentes,  hereditaments,  and  premisses  in  the  parish  of  St.  Mary  Magdalen,  Bermondsea, 
"  in  the  county  of  Surry,  situate  and  being  in  Botherhith  Wall,  East  Lane,  St.  Mary 
"  Magdalen,  Court-yard,  and  elsewhere  in  the  said  parish  of  St.  Mary  Magdalen,  Ber- 
"  mondsea  ;  and  also  all  those  my  freehold  messuages,  lands,  tenements,  hereditaments. 
"  and  premisses  in  the  parish  of  St.  Olave  in  Southwark,  and  elsewhere  in  the  county 
"  of  Surry ;  and  also  all  my  freehold  messuages,  lands,  tenements,  and  hereditaments 

*  in  the  county  of  Essex,  to  hold  my  said  freehold  messuages,  lands,  tenements,  heredita- 
"  ments,  and  premisses  to  my  said  grandson  William  Stephens,  his  heirs  and  assigns 
"  for  ever  :  but  in  case  my  said  gr^idson  William  Stephens  shall  happen  to  die  and 
"  'depart  this  life  before  he  attfuns  his  age  of  twenty-one  years,  then  I  give  and  bequeath 
"  to  my  grandson  Thomas  Stephens  all  and  every  my  messuages,  lands,  and  heredita- 
"  ments  before  mentioned,  as  well  those  in  the  parishes  of  St.  Mary  Magdalen,  Ber- 
"  mondsea,  and  St.  Olave  in  Southwark,  as  those  in  the  counties  of  Essex  and  Kent,  to 
"  hold  the  same  to  my  said  grandson  Thomas  Stephens,  his  heirs  and  assigns  for  ever  : 
"  but  in  case  my  said  grandwn  Thomas  Stephens  shall  happen  to  die  and  depart  this  life 
"  before  he  attains  his  age  of  twenty-one  years,  then  I  give  and  bequeath  all  my  said 
'freehold  messuages,  tenements,  hereditaments,  and  premisses  whatsoever  before 
"  mentioned  to  such  other  son  of  the  body  of  my  daughter  Mary  Stephens,  by  my  son- 
"  in-law  Thomas  Stephens,  as  shall  happen  to  attain  his  age  of  twenty-one  years,  his 
"  heirs  and  assigns  for  ever ;  the  elder  of  such  sons  [230]  to  take  place  before  the 
"  younger,  one  after  another  in  onler  and  course  as  they  and  every  of  them  shall  be  in 
"  seniority  of  age  and  priority  of  birth,  and  of  the  severafand  respective  heirs  male  of  the 

*  several  and  respective  body  and  bodies  of  all  and  every  such  son  and  sons,  and  the  heirs 
"  male  of  his  and  their  body  and  bodies  issuing ;  and  for  default  of  such  issue,  then  I  give 
"  and  bequeath  my  aforesaid  freehold  estates,  messuages,  lands,  tenements,  and  heredita- 
"  ments  to  all  and  every  the  daughter  and  daughters  of  my  said  son  Thomas  Stephens, 
"  on  the  body  of  my  said  daughter  to  be  begotten,  and  to  the  heirs  of  the  body  and 
"  bodies  of  all  and  every  the  said  daughter  and  daughters,  as  tenant  in  common,  and 
"  not  as  jointenants  ;  and  for  want  of  such  issue,  then  I  give,  devise,  and  bequeath  my 

*  aforesaid  freehold  estates,  messuages,  lands,  tenements,  tmd  hereditaments  to  my 
"  brother  Sir  Richard  Stephens,  to  hold  the  said  freehold  messuages,  lands,  tenements, 
"  and  hereditaments  to  the  said  Sir  Richard  Stephens,  his  heirs  and  assigns  for  ever. 
"  Item,  all  the  rest  and  residue  of  my  estate,  real  and  personal,  goods,  chattels,  rinp, 
"  jewels,  plate,  money  and  monies-worth  whatsoever  and  wheresoever  not  hereby 
"  before  bequeathed,  I  give  and  bequeath  the  same  to  my  said  son  Thomas  Stephens, 
'  his  heirs,  executors,  administrators,  and  assigns  for  ever."  And  tlie  said  testator,  by 
his  said  will  made  his  said  son-in-hiw  Thomas  Stephens  sole  executor  thereoL  And 
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afterwaids  (to  wit)  on  or  about  the  15th  day  of  March  following  died,  leaving  Dime 
J^ary,  the  vife  of  Thomas  Stephens,  his  daughter  and  heir,  and  leaving  two  gTUkdsraa, 
WUliam  and  Thomas,  living  at  the  time  of  liis  death,  and  no  grand-daughter.  On  tiie 
18th  of  Afay,  1713,  Susan,  the  daughter  of  Thomas  Stephens  and  Mary  his  wife,  vk 
bom,  and  is  still  living ;  the  said  Thomas  Stephens  the  grandson  died  without  iasue 
and  under  the  age  of  twenty-one  years,  the  34th  day  of  October  1714 ;  and  the  said 
William  Stephens,  the  other  grandson,  died  the  14th  day  of  September  1718,  without 
issue,  and  under  the  age  of  twenty-one  years  :  Mary  Stephens,  an-[231}other  daughter 
of  the  said  Thomas  Stephens  and  Mary  his  wife,  was  bom  the  14th  of  March  1719, 
and  died  without  issue  and  under  age  the  26th  of  October  1 722  ;  Sarah  Stephens. 
another  daughter  of  the  said  Thomas  Stephens  and  Mary  his  wife,  was  bom  tiie 
13th  of  November  1721,  and  is  yet  living;  Mary  Stephens,  another  dau^ter 
of  the  said  Thomas  Stephenx  and  Mary  his  wife,  was  bom  the  15th-  of  Fdrmry 
1722,  and  died  without  issue  and  under  age  the  36th  of  AprU  1723;  Thonas 
Stephens,  one  of  the  parties  in  this  suit,  son  of  the  said  Sir  Thmnas  Stephens 
ana  Mary  his  wife,  was  born  the  12th  day  of  January  1727,  and  is  still  Uving;  Sir 
Richard  Stephens,  the  said  testator's  brother,  mentioned  in  his  will,  is  still  hving; 
the  said  Thomas  Stephens  claims  title  to  the  premisses  as  residuary  devisee  of  the  said 
testator ;  and  the  said  Dame  Mary  his  wife  lays  claim  thereto  as  heir  at  law  to  the  said 
William  Stephens,  the  testator  ;  and  the  said  other  partis  likewise  claim  title  thereto 
under  the  said  testator's  will ;  Susan  Stephens,  the  plaintiff  in  the  original  cause, 
since  the  hearing  the  said  causes  (to  wit)  the  14tb  of  AprU  1734,  died  without  issue 
and  under  age  :  and  on  the  6th  of  Avgust  following  an  order  was  obtuned  up(m  the 
petition  of  all  the  surviving  partieis,  that  the  case  should  be  made  agreeable  to  the  fact, 
as  it  now  stands  since  her  death,  and  that  the  judges  of  the  Court  of  King's  Bench  be 
then  desired  to  give  their  opinion  on  this  question,  what  estate,  right,  or  interest,  d^er 
in  the  present  or  in  contin^ncy  any  of  the  said  parties  have  in  or  to  the  lands  in  question, 
or  any  part  thereof  ? 

The  judges  of  the  King's  Bench  certified  their  opinion  as  follows  :  we  have  heard 
counsel  for  all  the  parties,  and  maturely  considered  the  case  upon  which  the  question 
is  raised  and  referred  to  us  ;  and  the  principal  point  appears  to  be,  whether  the  devise 
made  by  the  will  in  these  words,  vis.  "  And  in  case  my  said  grandson  Thomas  Ste^iens 
"  shall  die  before  he  attains  his  age  of  twenty-one  years,  then  I  give  all  my  said  freehold 
"  estates,  dc,  to  such  other  sons  >f  the  body  of  my  said  daughter  Mary  Stephens,  by 
"  my  Bon-in-law  Thomas  Stephens,  as  [232]  shall  happen  to  attain  his  age  of  twecty-<Hie 
"  years,  his  heirs  and  assigns  for  ever,"  be  good  by  wa^  of  ezecutorv  devise  t  As  to 
which  we  do  not  find  any  case  wherein  an  executory  devise  of  a  freehold  hath  been  bdd 
good,  which  hath  suspended  the  vesting  of  the  estate  until  a  son  unborn  should  attain 
his  age  of  twenty-one  years,  except  the  case  of  Taylor  and  Bydall,  adjudged  upon 
a  special  verdict  in  the  Court  of  Common  Pleas,  Hill.  29  tC-  30  Car.  2,  and  reported 
in  2  Mod.  289.  The  resolution  appeared  in  every  view  of  it  to  be  so  considerable  in 
the  present  case,  that  we  caused  tlie  record  to  be  searched,  and  find  it  to  agree  in  the 
material  parte  thereof  with  the  printed  report :  and  therefore,  however  unwilling 
we  may  be  to  extend  executory  devises  beyond  the  mies  generally  laid  down  by  our 

Eredecessors ;  yet  upon  the  authority  of  that  judgment,  and  its  conformity  to  several 
bte  det«rmination8  m  cases  of  terms  tor  years,  and  considering  that  the  power  cl  aliena- 
tion will  not  be  restrained  longer  than  the  law  would  restrain  it,  vie.  during  the  infancy 
of  the  first  taker,  which  cannot  reasonably  be  said  to  extend  to  a  perpetuity ;  ana 
that  this  constmction  will  make  the  testator's  whole  disposition  take  efEect,  which 
otherwise  would  be  defeated ;  we  aro  of  opinion,  that  the  devise  before  menticnHid 
may  be  good  by  way  of  executory  devise. 

The  consequence  whereof  is,  that  all  the  subsequent  limitations  will  be  good ;  the 
estate  will  vest  in  Th/mas,  the  son  now  living,  when  he  shall  attain  the  age  of  twenty-one 
years  in  tail  male,  according  to  the  clause  directing  the  order  of  succession  between 
the  sons  to  be  born  ;  if  Thomas  the  son,  now  hving,  should  happen  to  die  before  his  age  d 
twenty-one  years,  and  the  testator's  daughter  Dame  Mary  Stephens  should  have  anv 
other  son  by  Sir  Thomas  Stephens,  then  the  estate  will  go  over  to  him  when  he  shui 
attain  his  age  of  twenty-one  years,  in  like  manner  as  it  would  have  vested  in  Thomas; 
if  Thomas  the  son  should  die  before  the  age  of  twenty-one  years,  and  Dame  Marf 
should  have  no  other  son  by  Sir  Thomas  Stephens  who  should  attain  his  age  of  twenty- 
one  years,  then  his  estate  will  go  over  to  Sarah  the  daughter,  and  all  other  daughters 
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of  the  [233]  said  Dame  Mary  by  Sir  Thomas,  as  tenants  in  common  In  tail,  with 
remsmder  over  to  Richard  SUfhcM  the  testator's  brother  in  fee :  but  in  case  Thomas 
the  son  should  die  before  the  age  of  twenty-one,  and  Sarah  the  daughter  should  then 
be  dead  without  issue,  and  there  should  be  no  other  son  of  Dame  Mary,  who  should 
attain  the  age  of  twenty-one  years,  or  any  other  daughter  hereinafter  bom  of  their 
bodwB,  then  the  estate  will  go  over  to  the  said  Sir  Richard  Stephens^  virtue  of  the 
last  remainder  to  him  in  fee.  As  to  the  profits  of  the  estate  receired  since  the  death 
d  Wmiam  the  grandson,  or  to  be  received  until  it  shall  vest  in  aay  one  person  by 
force  of  the  sud  ezecutoj^  devise,  or  shall  go  over  to  the  ronauider  man,  we  conceive 
that  they  belong  to  Sir  Thomas  Stephens  by  virtue  of  the  residuary  devise  in  the  will, 
as  an  interest  in  the  testator's  real  estate  not  before  bequeathed  or  disposed  cS.  by  his 
vili.   (Vide  dare  v.  ClarSy  anU  26,  and  references.) 

Hardmcke,      E.  Probyn, 
F.  Page,  W.  Lee. 


[234]  I)B  Tebm.  S.  Hn.T.ARn  10  Geo.  II.  in  Curia  Gancellabia. 

Case  51.— Savage  versus  Taylor.  [173G.] 

There  may  be  a  degree  of  unfairness  in  obtaining  articles  for  the  purchase  of  an  estate, 
for  which  this  Court  will  not  set  them  aside ;  but  will  refuse  its  aid  to  carry  them 
into  execution.  And  if  the  party  who  obtained  such  articles  hath  been  in  possession, 
and  made  lasting  improvements,  he  shall  be  allowed  for  them  on  consenting  to  deliver 
up  the  articles  and  account  for  the  profits ;  otherwise,  if  he  goes  to  law,  and  ^lils 
there. 

William  Taylor  made  his  will,  bearing  date  May  25,  1727,  and  thereby  devised 
to  trustees  and  their  heirs  all  his  messuages,  lands,  t&c,  in  Cherrington,  in  am,  Gloucester, 
to  the  use  of  Mary  his  wife  for  life,  remainder  to  trustees  for  five  hundred  years,  to 
ruse  £400  for  her  as  she  should  appoint,  or  in  default  thereof  to  her  executors,  remainder 
to  the  use  the  testator's  nephew  John  Taylor  in  tail  remainder  to  Viilliam  Taylor, 
son  of  the  testator's  brother  Humphrey  in  fee,  and  makes  Mary  his  wife  sole  executrix 
and  residuary  legatee ;  and  by  a  codicil  October  27,  gives  two  cottages  to  two  servants 
in  fee.  and  20s.  per  arm.  to  the  poor  of  Cherrtngion.  Before  the  making  this  w^ 
the  testator  had  a  fit  of  the  palsey,  which  impaired  his  health,  but  did  not  aflect  his 
understanding :  in  August  1728  he  had  a  second  fit  of  the  palsey,  which  deprived 
him  cf  his  speech,  and  greatly,  impaired  his  understanding.  January  31,  1728,  after 
a  treaty  between  one  Savage  and  the  testator,  which  was  [235]  chiefly  managed  by  the 
testator's  wife  and  one  Nathaniel  Thomas  her  relation,  articles  were  entered  into  by  the 
testator  and  his  wife  of  the  one  part,  and  Savage  of  the  other  part,  for  sfJe  of  the 
testator's  estate  in  Cherrington  to  Savage  in  fee,  for  £2080  and  a  guinea.  In  July  1729, 
the  testator  died ;  and  about  November  1732,  Mary  the  testator's  widow  died,  having 
made  her  will,  and  the  plaintifE  Savage  sole  executor  and  residuary  legatee.  John 
the  nephew,  the  first  devisee  of  the  testator,  died  soon  after  the  testator's  wife,  leaving 
one  son  nuned  John,  Taylor.  The  plaintiff  Savage  brought  his  bill  in  the  life-time 
of  Mary,  but  not  long  before  her  death,  against  her,  and  against  John  Taylor  the 
testator's  eldest  brother  and  heir  at  law  ;  against  John  the  nephew,  and  WiUiam  the 
nephew  an  infant,  the  two  devisees  in  the  will ;  and  also  against  the  trustees,  and 
the  devisees  in  the  codicil ;  for  a  specific  performance  of  the  articles,  and  to  have  con- 
veyances accordingly.  John  Taylor  the  heir  at  law  died  in  1735,  having  put  in  his 
answer,  and  leaving  John  his  grandson  and  heir  at  law.  A  second  bill  was  brought 
by  wmiam  Taylor  the  infant  devisee,  intitled  in  fee  under  the  will,  to  establish  the 
will,  and  to  be  relieved  against  the  articleg.(l)  And  a  third  bill  was  brought  by  John 
Ta^ar  an  infant,  grandson  and  heir  at  law  of  John,  against  Savage,  to  discover  a 
settlement  made  1683.  and  to  have  the  same  delivered  up  to  him,  under  which  he 
claimed  a  moiety  of  the  estate  comprised  in  the  articles  of  purchase ;  and  against 
WiUiam  Taylor  the  infant,  disputing  the  will,  claiming  the  other  moiety  as  heir  at 
Uw.  John  Taylor,  great  grandfather  of  the  infant  John,  liad  issue  four  sons,  J ohut 
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WUliam,  Thomas,  and  Humphry.  J ohn  the  grandfather  had  issue  John,  who  married 
and  died  in  the  life-time  of  his  father,  leaving  John  the  great  grandson,  the  plaintiff 
in  the  third  bill.  May  17,  1688,  John  Taylor  the  great  grandfather,  and  John  his 
sou,  in  consideration  of  a  marriage  to  be  had  between  John  the  son  and  Hannah  Whiting, 
conveyed  the  estate  in  question  to  trustees,  to  the  use  of  John  the  son  f  jr  ninety-nine 
years,  if  he  should  so  long  live,  remunder  to  trustees  to  preserve  con-{236}'tingent 
remainders  during  his  life,  remainder  to  Hannah  his  wife  for  her  jointure,  remainder 
to  the  heirs  of  his  body  in  special  tail,  remainder  to  the  heirs  of  his  body  in  tail  general, 
remfunder  to  the  right  heirs  of  John  the  great  grandfather.  March  29,  1604,  John 
the  grandfather  and  Hannah  his  wife,  in  oonsideration  of  £1000  paid  by  Jtdm  the 


de  droit  come  ceo,  t&c,  to  them  with  warranty.  Easter  Term  6  <£-  7  of  WiU.  and  Maryt 
a  fine  was  levied  between  John  Taylor,  sen.,  and  WiUtam  the  testator,  comfJainantB. 
and  John  Taylor  and  Hannah  his  wife,  deforceants.  Easter  Term,  9  Geo.  1,  William 
Taylor,  the  testator,  levied  a  fine,  but  no  deed  leading  the  uses  thereof  appeared. 

Lord  Chancellor  stated  the  three  bills,  and  the  design  of  them,  and  added  to 
this  eflect :  the  firat  question  is  with  regard  to  the  articles  under  which  the  plaintiff 
claims,  whether  he  is  intitled  to  have  the  benefit  of  them  1  which  depends  on  two  con- 
siderations ;  1,  whether  the  articles  are  such  as  a  court  of  equity  will  set  aside  t  and 
if  the  court  will  not,  whether  the  plaintiff  shall  have  ita  aaastan(%  by  decreeing  a 
specific  performance  of  them  7  It  is  certain  this  court,  in  caaes  »f  articles,  lias  a  dis- 
cretionary power  to  carry  them  into  execution  or  not ;  and  if  it  appears  they  are 
unfairly  obtuned,  though  not  to  such  a  degree  aa  to  set  them  aside,  yet  this  Court 
will  not  order  a  performance,  but  will  leave  the  i^aintiff  to  his  remedy  at  law.  And 
upon  the  whole  matter,  I  am  clearly  of  opinion  this  Court  ought  not  in  this  case  to 
aid  the  plaintiff  :  but  if  upon  the  prospect  of  having  the  articles  performed  the  plaintiff 
has  improved  the  estate,  it  is  reasonable  he  should  have  an  allowance  for  lasting  im- 
provements ;  provided  he  is  content  to  deliver  up  the  articles,  and  to  account  for  the 
profits  ;  otherwise,  if  he  ^oes  on  at  law,  he  must  not  expect  it. 

[237]  The  next  question  is,  as  to  the  title  upon  the  settlement  in  1683,  whereby 
the  remainder  under  which  John  claims  is  barred  in  point  of  law  by  the  first  fine  ; 
the  uses  of  which  are  declared  by  the  deed  of  March  29,  1694.  And  in  that  fine  there 
was  a  warranty,  which  was  contended  to  be  collateral,  uid  to  hax  the  right  of  John 
by  descending  upon  him.  And  undoubtedly  the  wairanty  is  collateral  to  the  title 
of  Mn,  who  clauns  by  purchase,  and  not  from  the  peraon  who  nuuje  the  warranty  ; 
and  as  this  was  before  the  Stat.  4  5  Q.  Anne,  cap.  16  (how  hard  and  unreasonable 
soever  it  may  be),  there  is  no  room  for  a  court  of  equity,  which  cannot  alter  the  law, 
to  interpose.  (By  which  stat.  all  collateral  warranties  by  any  ancestor  who  has  no 
estate  of  inheritance  in  possession  are  rendered  void  against  his  heir.)  But  to  this 
two  answers  have  been  given,  either  of  which  seems  sufficient ;  (1st.)  that  this  warranty 
descended  on  an  infant,  and  therefore  is  no  bar  to  him  :  (2d)  that  supposing  it  to  work 
a  wrong,  and  to  displace  and  divest  the  estates,  then  it  is  a  warranty  commencing 
by  disseisin,  and  so  commencing  b^  a  tortious  act,  the  law  did  not  allow  such  effect 
as  if  it  was  not  attended  with  that  cm;umstance ;  for,  collateral  warranties  are  grounded 
on  this  presumption,  that  no  one  would  bind  the  estate  of  his  heir  without  leaving 
him  a  satisfaction,  but  when  he  who  makes  the  warranty  does  a  tortious  act,  it  seems 
that  presumption  ceases.  Then  the  next  question  to  be  considered  is,  whether  the 
fine  and  non-claim,  by  the  Slat.  4  H.  7,  cap.  34,  has  barred  this  contingent  remainder  1 
If  it  is  considered  as  a  fine  levied  by  tenant  for  ninety-nine  years,  determinable  on  his 
death,  it  is  not  a  bar  ;  but  an  averment  may  be  taken,  that  partes  finis  nil  habuemnt ; 
and  it  is  a  forfeiture  of  his  estate,  if  the  parties  over  will  take  advantage  of  it ;  other- 
wise it  is  a  nullity,  and  will  not  take  away  the  entry  of  the  trustees  when  their  right 
takes  place.  It  is  said  this  case  differs  from  the  common  case  of  a  fine  levied  by  tenant 
for  years  ;  for,  here  the  wife  joined  in  the  fine,  who  had  an  estate  for  life  ;  and  if  that 
had  been  a  freehold,  properly  so  called,  then  it  might  have  a  greater  effect  than  a  fine 
levied  by  tenant  for  years :  but  in  this  [238]  case  that  freehold  lies  behind  the  limitation 
to  trustees  to  preserve  contingent  remainders  ;  and  then  it  is  hard  to  say  the  fine  shall 
operate  as  to  displace  the  precedent  estate  for  life  limited  to  the  trustees.  But  supposing 
this  fine  did  displace  the  estates,  and  should  be  considered  in  the  same  way  as  a  fine  levied 
by  tenant  for  life  in  posBession ;  the  consequence  would  be,  that  the  trustees  might 
enter  immediately  or  within  five  years  after  the  determination  of  the  estate  for  me. 
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But  then  it  is  said,  that  though  a  right  of  entry  in  the  trustees  k  sufficient  to  preserve 
contingent  remainder,  yet  tne  right  of  entry  which  the  trustees  had,  is  quite  gone 
in  this  case  by  the  death  of  John,  who  was  tenant  for  ninety-nine  years  if  he  should 
tire  so  long  ;  because  his  estate,  and  the  estate  of  the  trustees  determined  eodem  instante  : 
but  that  is  not  so  certain  ;  for,  the  estate  of  the  trustee  might  subsist  after  the  estate 
of  John  determined,  if  he  out-lived  the  ninety-nine  years ;  whicli  the  law  supposes 
may  happen ;  for  then  the  tnistees  might  enter,  because  their  estate  is  for  his  life : 
BO  they  had  a  possibility  to  enter  after  the  estate  of  John  was  determined,  and  during 
his  life.  And  though  that  did  not  take  place,  yet  their  right  was  not  clearly  gone  and 
extinguished ;  and  therefore  it  may  be  considered,  whether  that  possibihty  of  entry 
within  five  years  after  the  determination  of  ninety-nine  years  is  not  sufficient  to  support 
the  contmgent  remainder  1  I  should  think  courts  of  law  should  go  a  great  way 
to  support  such  remainders,  which  could  not  be  destroyed  without  this  practice,  1 
had  almoBt  siud  iniquity ;  but  this  is  properly  a  legal  question,  and  not  determinable 
here.  And  the  same  things  may  be  said  with  regard  to  the  other  fine  levied  after- 
wards ;  and  farther  also,  that  it  is  not  certain  that  it  includes  these  lands  now  in  ques- 
tion. Thus  far  is  clear,  that  the  plaintii!  in  the  third  bill  has  a  right  to  have  the  deed 
of  1683,  and  vaUat  quantum  valere  potest :  there  is  another  point  very  considerable 
in  this  case,  upon  a  supposition  that  the  contingent  remainder  is  barred  in  point  of  law. 
If  there  is  tenant  for  life,  remainder  over  to  some  other  person,  so  as  to  be  in  contingency, 
if  [239]  the  tenant  for  life  makes  a  feoffment,  or  levies  a  fine  without  trustees  to  preserve 
the  contingent  remainders,  in  point  of  law  they  are  barred  :  but  it  is  a  most  barbarous 
thing  to  rob  persons  unborn  of  their  inheritance,  and  to  give  it  to  one  who  has  no 
colour  of  title ;  yet  hard  and  unjust  as  it  is,  I  do  not  remember  this  Court  has  ever 
interfered  so  far  sa  to  direct  a  conveyance  to  him  in  reminder  (so  Pye  v.  George^ 
1  P.  Will.  129).  In  the  case  of  ManseU  and  ManseU  there  were  trustees  to  preserve 
contingent  remainders,  who  were  drawn  in  to  destroy  them  ;  and  this  Court  considered 
the  matter  as  a  breach  of  trust,  and  followed  the  lands  in  the  hands  of  a  purchaser  with 
notice.  This  is  a  kind  of  middle  case ;  for,  here  is  no  actual  breach  of  trust  by  any 
act  done  ;  but  if  the  contingent  remainder  is  barred,  it  is  by  their  neglect  to  perform 
the  trust,  and  that  in  the  single  instance  for  which  they  were  appointed  trustees  ; 
that  is,  to  bring  actions,  and  make  entries :  and  it  may  deserve  consideration  how 
far  one  who  has  notice  shall  avail  himself  by  this  neglect  of  the  trustees ;  but  I  will  not 
enter  into  a  case  of  tha  consequence  imnecessarily,  but  will  reserve  a  liberty  of  con- 
sidering it  when  it  comes  back  to  the  Court  for  farther  directions  after  the  trial. 

It  was  decreed,  that  upon  Savage's  submitting  to  give  up  the  articles  to  be  cancelled, 
his  bill,  so  far  as  it  prayed  a  performance  of  them,  should  be  msmissed ;  and  that  he  should 
account  for  the  rents  and  profits  of  the  estate  by  him  received,  and  should  be  allowed 
for  his  lasting  improvements.  That  an  ejectment  should  be  brought  to  try  the 
right  of  the  whole  estate,  both  of  that  in  settlement  and  that  out  of  settlement,  and 
no  term  to  be  set  up ;  and  in  this  ejectment  John  to  be  lessor  of  the  plaintiff,  and 
William  defendant ;  that  the  deed  of  1 683,  should  be  delivered  up  to  John^  and  William 
to  have  a  copy  of  it  at  his  own  charge ;  and  that  the  other  deeds  and  writings  shall  be 
brought  before  the  master ;  and  that  WUliam  should  admit  himself  in  possession, 
and  that  after  trial  the  parties  should  resort  back  for  farther  direction. 

(1)  It  being  charged  in  his  bill,  that  the  defendant  Savage  was  a  purchaser  of  the 
eetatee  compri^  in  uie  articles,  with  notice  of  the  settlement  in  1G83,  Savage  admitted 
by  hia  answer  (though  before  or  at  the  time  of  the  execution  of  the  articles  he  had  not 
aelwd  notice  of  the  settlement)  that  he  had  heard  it  talked,  that  part  of  WiUiam  Taylor's 
estate  had  been  settled  on  the  plaintiff's  grandfather's  marriage  ;  hut  that  it  was  also 
reported,  that  the  said  settled  estate  was  fairly  sold  to  the  said  WUliam  Taylor  for  a 
valuable  consideration ;  and  further  admitted,  that  after  the  execution  of  the  said 
articles  several  deeds  relating  to  the  said  estates  were  delivered  to  him.  among  which 
were  indentures  of  lease  and  release,  dated  the  16th  and  17th  days  of  May  168^1,  pur- 
porting to  be  a  settlement  made  upon  the  marriage  of  John  Taylor  the  younger  (the 
plaintiff's  grandfather),  and  made  between  John  Taylor  the  elder,  and  John  Taylor 
the  younger  his  son  and  heir,  of  the  first  part ;  Hannah  Whiting,  of  the  second  part ; 
and  John  Whiting  and  Thomas  Taylor,  of  the  third  part ;  in  consideration  of  u  marris^ 
agreed  to  Iw  had  l>ctween  the  said  John  Taylor  tlio  yoimgcr,  and  Hannah  Whiting, 
and  of  £500  portion  paid  to  the  said  Jdm  Taylor  the  younger,  the  said  Jolin  Taylor 
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the  elder  and  John  Tat/lor  the  younger,  did  grant,  dh.,  all  their  estate  in  Ckerringlon 
to  the  said  J(^n  Whiting  and  Thomas  Taylor,  their  heirs  and  assigns,  to  the  uBe  of  the 
said  John  Taylor  the  younger  for  99  years,  without  impeachment  of  waste,  remainder 
to  John  Whiting  and  Thomas  Taylor,  and  their  heirs,  for  the  life  of  the  said  John 
Taylor  the  younger,  to  support  contingent  remainders,  remainder  to  Hannah  Whiting 
for  hfe  for  her  jointure,  remainder  to  the  heirs  of  the  said  John  Taylor  the  younger, 
with  divers  remainders  over,  remainder  to  the  right  heirs  of  the  said  John  Taylor  for 
ever.  ThsA  by  lease  and  release,  bearing  date  respectively,  the  27th  and  28th  days  of 
March  1692,  and  made  between  the  said  John  Taylor  and  his  wife  (the  plaintiff's 
grandfather  and  grandmother)  of  the  one  part,  and  WUliam  Taylor  of  the  other  part,  the 
said  JoAn  Taylor  and  his  wife,  in  consideration  of  £1000  did  grant,  release,  andconfirm 
all  or  most  of  the  prenUBses  comprised  in  the  said  settlement,  to  the  use  of  the  said 
William  Taylor,  his  heirs  and  assigns  for  ever,  in  which  was  a  covenant  for  quiet 
enjoyment  and  further  assurance  :  and  by  indenture,  bearing  date  the  29th  of  March 
1694,  and  made  between  the  said  John  Taylor  the  younger  and  his  wife,  of  the  one 
part,  and  the  said  John  Taylor  the  elder  and  the  said  WiMiam  Taylor,  another  of  the 
sons  of  the  said  John  Taylor  the  elder,  of  the  other  part,  in  consideration  of  £1000  paid 
by  the  said  John  Taylor  the  elder  and  William  Taylor  to  the  said  John  Taylor  the 
younger,  the  said  John  Taylor  the  younger,  and  his  wife  covenanted  to  levy  a  fine 
before  the  then  next  Easter  Term,  which  was  levied  accordingly  of  the  said  lands  com- 
prised in  the  said  settlement,  the  use  whereof  was  declared  to  be  to  the  use  of  the  said 
John  Taylor  the  elder  and  William  Taylor,  their  heirs  and  aaeigns  for  ever ;  and  the 
said  defendant  submitted  whether  the  said  plaintiff's  right  and  titk  to  the  said  premisses 
was  not  barred  by  the  said  fine.   Beg.  Lib.  B.  1736,  fd.  209. 


[240]      Term.  S.  Michaelis  8  Geo.  II.  in  Curia  Cancellaria. 

Case  52.— Brown  versus  Selwin,  &  contra.  1734. 

[Distinguished,  In  re  Applebee,  [1891]  3  Ch.  422.] 

A.  devises  the  residue  of  his  real  and  personal  estate,  not  before  devised,  to  his  two 
executors,  i&c,  as  tenants  in  common,  &c.  One  of  them  is  indebted  by  bond  to  the 
testator.  This  bond-debt  is  not  released,  but  shall  be  divided  between  them ;  and 
no  parol  evidence  shall  be  admitted,  that  the  testator  intended  to  release  it  to  the 
obligor,  and  had  given  instructions  for  that  purpose  to  an  attorney  who  drew  his  will, 
&c. 

John  Brown,  on  the  23d  of  June  1732,  made  his  will,  and  thereby  bequeathed  to 
the  plaintiff  a  legacy  of  £500  and  all  his  plate  ;  to  the  defendant  he  gave  all  his  leasehold 
messuages ;  and  after  several  other  legacies  and  bequests,  as  well  as  devising  some 
freehold  and  copyhold  lands,  he  devised  as  follows  :  "  and  as  for  the  rest,  residue  and 
"  remainder  of  my  estate,  whether  real  or  personal,  whereof  I  am  seised  or  possessed, 
"  or  which  I  am  any  ways  intitled  to,  which  1  have  not  herein  and  hereby  devised, 
"  given,  (£c.  I  give  and  bequeath  the  same,  and  every  part  thereof,  and  all  my  right, 
**  tide  and  interest  therein  and  thereto,  unto  such  my  executor  or  executors  herein 
**  after  named,  as  shall  duly  take  on  him  or  them  the  execution  of  this  my  will,  according 
"  to  the  true  intent  and  meaning  thereof,  his  or  their  heirs,  executors,  administrators 
"  and  assigns,  as  tenants  in  common,  and  not  as  jointenants ; "  and  afterwards  appointed 
the  plaintiff  and  defendant  his  executors,  and  [241]  soon  after  died  ;  and  the  plaintiff 
and  defendant  proved  the  will.  The  defendant  was  at  the  time  of  the  testator's  death 
indebted  to  the  testator  in  £3000  principal  money,  besides  interest,  and  for  securing 
thereof  had  given  a  bond  to  the  testator,  dated  the  20th  of  June  1 732,  in  £6000  penalty  : 
the  bill  was  brought  that  the  defendant  might  account  with  the  plaintiff  for  the 
testator's  residuary  estate,  and  pay  him  a  moiety  of  the  said  £3000  and  interest ;  and 
the  cross  bill  was  to  have  the  bond  delivered  to  be  cancelled.  {Reg.  Lib.  A.  1733,  fd. 
220.)  . 

It  appeared  by  the  answer  of  the  d^endant  in  the  original  cause,  and  by  the  proofs 
in  both  causes,  that  the  testator  designed  to  give  this  money  to  the  defendant ;  and  gave 
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one  VtJier,  the  attorney  concerned  in  drawing  the  will,  instructions  in  writing  accord- 
ingly ;  but  Viner  refused  to  make  mention  of  it  in  the  will,  insisting  that  the  bond 
would  Ve  extinguished  and  released  of  course  by  Mr.  Selwin's  being  appointed  executor  ; 
but  the  testator  appearing  dissatisfied  with  Viner's  opinion,  a  ease  was  stated  for 
counsel's  opinion,  wno  confirmed  what  Viner  said  :  in  confidence  of  which  the  testator 
signed  and  published  his  will,  with  full  persuasion  that  the  bond  would  be  extinguished  ; 
and  this  appeared  clearly  to  be  the  intention  of  the  testator. 

Lord  Chancellor.  The  question  is,  whether  £3000  which  was  due  to  the  testator 
from  Mr.  Selivin,  shall  pass  to  Mr.  Selwin  by  hie  being  made  executor  'i  or,  whether 
it  passed- by  the  devise  of  the  residue  to  the  two  executors  t  Hie  written  inscruetbns 
for  drawing  the  will  directs  the  £3000  all  to  Mr.  Sdtoin.  The  attorney  who  was  to  draw 
the  will  sa^  it  was  the  testator's  intention  it  should  go  so :  hut  that  he,  apprehending 
that  making  the  obhgor  executor  was  an  extinguishment  of  the  debt,  hindered  it 
from  being  particular^  mentioned.  It  was  never  doubted  but  a  debt  due  from  an 
executor  to  a  testator  shall  be  assets  in  the  executor's  hands  to  pay  debts ;  (l)for,  [242]if 
the  testator  had  expressly  given  it  away,  even  that  could  not  have  screened  it  from 
del  ts :  so  the  testator  may  give  a  legacy  out  of  a  debt  due  to  liim,  as  in  the  case  in 
Yelv.  160,  Flud  v.  Rumsey,  which  authority  is  right;  the  implied  gift,  by  maidng 
the  debtor  executor,  may  be  controlled  by  an  express  gift,  or  by  a  devise  of  all  his 
debts. 

It  hath  keen  questioned  whether  such  a  debt  be  assets  to  pay  legacies  in  general 
{vide  PhUUps  t.  FkiUips,  1  Chanc.  Cos.  192,  also  3  Chan.  Cos.  89) ;  but  that  not 
tein^  the  present  case,  it  is  not  necessary  to  be  determined  :  I  am  at  present  inclined 
to  think  it  ma^ ;  but  shall  not  Innd  myself  by  giving  my  opinion  till  the  case  happens. 
If  this  be  considered  upon  the  will,  without  the  parol  evidence,  it  will  appear  clearly 
from  the  general  words  of  devising  the  residue,  (i.e.)  all  his  real  and  personal  estate  , 
tchich  he  had  not  thereby  before  given  to  the  residuary  legatees  ;  that  this  debt,  which  at 
that  time  was  part  of  the  personal  estate,  falls  within  the  description :  the  testator 
was  intitled  to  this  debt  when  he  made  his  will,  and  at  the  time  of  his  death  :  he  had 
not  before  disposed  of  it,  nor  had  he  appointed  Mr.  Selivin  executor.  A  devise  of  the 
residue  after  payment  of  debts  and  legacies  plainly  comprehends  this  debt ;  and  the 
only  doubt  is  with  regard  to  Mr.  Viner's  e™lence,  who  wrote  the  will  I  privately 
think  that  it  was  intended  the  £3000  should  go  to  Mr.  Selwin.  Privately  I  think  so  ; 
but  I  am  not  at  liberty,  by  private  opinion,  to  make  a  constructioQ  against  the  plain 
words  of  a  will  None  of  the  cases  where  parol  evidence  has  been  admitted  nave 
gone  so  far  as  the  present  case the  farthest  they  go  is  to  rebut  an  equity  (2)  or  re- 
sulting trust ;  the  paxpl  evidence  in  those  cases  tended  to  support  the  intention  of  the 
testator  consistent  with  the  written  will,  and  did  not  contradict  the  express  words  of 
the  will,  as  in  the  present  case.  It  is  better  to  suffer  a  particular  mischief  than  a 
general  inconvenience,  and  so  reversed  the  decree,  and  ordered  Mr.  Selvnn  to  account 
with  the  plaintiff  Brown  for  the  said  £3000  but  no  costs. 

This  was  upon  an  appeal  from  the  Rdls. 

[243]  This  cause,  the  26th  of  i/arcA.  1735,  came  \  efove  the  House  of  Lords  upon  an 
appeal,  and  the  Lord  Chancellor's  decree  was  affirmed  :  and  the  lords  would  not  allow 
the  parol  evidence  to  be  read,  nor  even  the  respondent's  answer  as  to  these  matters. 
(4  Bm.  P.  a  180  [2nd  ed.  3  Bio.  P.  C.  607].) 

(1)  Plowd.  184.  Wankford  v.  Wankford,  1  Salk.  299,  303 ;  1  Boll.  Abr.  931. 
2  Black.  Com.  511,  512.  Carey  v.  Goodinge,  3  Bro.  Cha.  Rep.  119,  in  which  the  ap- 
pointment of  a  debtor,  executor,  to  whom  a  legacy  was  at  the  same  time  given,  was 
determined  to  he  no  release  of  the  dekt.  and  the  executor  held  to  be  a  trustee  as  to  the 
residue  for  the  next  of  kin. 

(2)  As  in  Doxey  v.  Doxey,  2  Vem.  677.  Littlehury  v.  Backley,  ibid,  (cited).  Batchelor 
V.  Searle,  2  Vem.  730.  Petit  v.  Smith,  1  P.  Will.  9.  Lady  Granville  v.  Dutchess 
of  Beaufort,  1  P.  Will  550.  Heron  v.  Newton,  9  Mod.  11.  Gale  v.  Croft,  8  Vin. 
Abr.  195,  pi.  25.  RachfUld  v.  Careless,  2  P.  WiW.  158.  Lady  Oshorw  v.  VUlien. 
2  Eq.  Cos.  Abr.  410.  Mallabar  v.  Mallabar,  ante  80.  Brasbridge  v.  Woodroffe,  2 
Atk.  68.  (Jlrich  v.  Litchfield,  2  Atk.  373.  BlirUchome  v.  Feast,  2  Ves.  28.  Lake 
V.  Lake,  1  Wils.  313.  AmH.  Rep.  126,  S.  C.  Lowfield  v.  Stoneham,  Str.  1261.  Earl 
of  Inchiquin  v.  Obrien,  4  Burn's  Ecd.  Law,  122.  Kelly  v.  Pawlet,  1  Bro.  Cha.  Rep. 
476  (cited).   'But  potwithstanding,  in  some  cases  extremely  dark  and  doubtful,  such 
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evidence  has  leen  received  to  assist  the  judgment  of  the  Court,  aa  in  Fane  v.  Fane,  1 
Vern,  30.  Uodgeson  v.  llodcjeson,  2  Vern.  593.  Oldham  v.  Lichford,  ibid.  506. 
Cuthbert  v.  Peacock,  ibid.  594.  Pendleton  v.  Grant,  ibid.  517.  Strode  v.  Russell, 
ibid.  621.  ifarm  v.  ^I'sfto;?  Lincoln,  2  P.  IV?W.  136.  Rosewell  v.  Bennet,  3  A(jfc. 
77.  Goodinge  v.  Goodinge,  1  Ves.  231.  Hampshire  v.  Peirce,  2  Ves.  216.  /"on- 
n«r«au  v.  Poynlz^  1  J5ro.  CAa.  ife;).  475.  So  Lord  Hardi/ncke  in  2  Ait.  375,  is  reported 
to  say  "  He  was  of  opinion  that  in  the  case  of  Brown  and  Selwyn  the  parol  evidmiee 
"  ought  to  hare  been  received,  and  that  LorL  Talbot  rejected  it  with  no  small  d^^ree 
"  of  reluctance,  though  the  House  of  Lords  affirmed  his  decree,  deeming  the  admission 
"  of  the  evidence  to  te  of  the  most  mischievous  consequence."  But  Lord  Hardvncke 
afterwards  in  Ulrich  v.  Litchfield,  2  Atk.  372,  laid  down  the  rule  of  courts  loth  of 
law  and  equity  in  the  admission  of  parol  evidence,  in  the  case  of  wills  to  te  only,  Ist. 
to  ascertain  the  person,  where  there  are  two  of  the  same  name,  or  where  there  has 
teen  a  mistake  in  the  christian  or  surname,  and  this  upon  atsolute  nec^ity,  to 
prevent  the  will  from  teing  rendered  void,  as  in  Ckeyheiis  case,  5  Co.  68.  2dly.  To 
rebut  a  presumption  raised  in  favour  of  the  next  of  kin  against  the  legal  title  of  the 
executor  to  the  residue  of  his  testator's  effects :  though  for  this  latter  purpose  his 
Lordship  afterwards  in  Blinkhome  v.  Feast,  2  Ves.  28,  expresses  some  doubt  of  the 
propriety  of  admitting  such  evidence.  However  the  above  case  of  Broum  and 
^  Selwyn  seems  to  have  fully  established  the  rule,  that  no  parol  evidence,  to  supply,  or 
I  contradict  the  words  of  a  will,  or  to  explain  the  intention  of  the  testator,  is  admissible, 
'  where  the  words  used  are  unambiguous  and  intelligible.  So  Slratlon  v.  Payne,  3  Bro. 
p.  C.  257.  Errington  v.-Broughton,  7  Bro.  P.  C.  [4G1].  Chamberlayne  v.  Chamherlayne, 
2  Freem.  52.  Cde  v.  Robinson,  1  Salk.  244.  Maybank  v.  Brooks,  1  Bro.  Cha.  Rep. 
85.  But  if  it  is  doubtful  out  cf  what  fund  a  legacy  given  by  a  testator  is  to  arise,  or 
where  there  is  an  ambiguity  with  respect  to  the  subject  to  which  the  words  of  the  will 
(though  clear  in  themselves)  are  to  be  applied,  it  should  seem  parol  evidence  is  admis- 
sible to  explain  and  remove  the  doubt.  Fonnereau  v.  Poyntz,  1  Bro.  C)m.  Rep.  474. 
[SeoCas.  T.  Talb.  29C.] 


Case  53.— De  Gols  versus  Ward.  [1734.] 

Whether  an  act  of  bankruptcy  may  be  purged  by  length  of  time  1  and,  whether  creditors 
after  an  act  of  bankruptcy  shall  come  in  under  the  commission,  or  only  have  their 
remedy  against  the  person  of  the  bankrupt  %  on  whose  petition  a  commission  shall 
issue  ? 

The  defendant  Ward  became  indebted  to  the  plaintiff  in  1730,  and  afterwards 
committed  an  act  of  bankruptcy  ;  upon  which  the  plaintiff,  being  the  petitioning 
creditor,  took  out  a  commission  of  bankruptcy  against  the  defendant ;  and  in  order 
to  over-reach  and  make  void  as  many  of  his  conveyances  and  settlements,  dec,  as 
possible,  the  creditors  on  a  bill  filed  endeavoured  to  prove  him  a  bankrupt  as  far  back- 
ward as  they  could  ;  and  did  actually  prove,  to  the  satisfaction  of  the  Court,  that  he 
committed  an  act  of  bankruptcy  in  the  year  1726.  Then  it  became  a  question  whether 
the  commission  of  bankruptcy,  and  all  that  was  done  under  it,  was  not  wrong,  in 
regard  that  the  debt  of  the  petitioning  creditor,  on  which  it  was  grounded,  was  con- 
tracted subsequent  in  time  to  the  first  act  of  bankruptey  %  A^r  this  matter  hod  been 
argued  and  time  taken  to  consider  of  it. 

Lord  Chancellor  declared,  it  was  clear  that  no  body  but  a  creditor  could  take  out 
a  commission  of  bankruptcy  against  another ;  for,  that  the  acts  of  parliament  were 
all  made  for  the  relief  of  creditors ;  and  likewise  that  such  commission  must  issue 
on  the  petition  of  some  creditor  who  could  be  relieved  under  it.  Now  if  the  debt  is 
subsequent  to  the  act  of  bankruptcy,  the  creditor  cannot  come  in  under  the  commis- 
sion against  the  effects  of  the  banlmipt,  though  the  person  of  the  bankrupt  himself 
will  be  liable.  The  general  rule  is  not  to  determine  the  time  of  the  bankruptcy,  but 
only  that  the  person  was  a  bankrupt  antecedent  to  the  commission  ;  for,  then  all 
the  creditors  before  that  time  will  have  a  [244]  right  to  come  in  :  but  when  that  matter 
is  minutely  entered  into,  it  must  be  distinguished  which  creditors  are  precedent,  and 
which  are  subsequent  to  the  act  of  bankruptey.   If  the  defendant  became  a  bankrupt 
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in  1796,  then  the  petitioning  creditor  is  out  of  the  case  ;  but  if  not  till  1730,  when  the 
plaintiff's  debt  was  subsisting,  then  all  is  right.  What  puzzles  the  case  is,  that  the 
assignees  have  been  over  diligent,  and  in  order  to  rescind  as  many  of  the  defendant's 
acts  as  they  could,  have  endeavoured  to  prove  him  a  bankrupt  as  far  backwards  as 
possible  ;  by  which  they  have  cut  up  their  own  foundation  by  proving  an  act  of  bank- 
ruptcy in  1726.  Then  the  difficulty  is,  whether  the  act  of  bankruptcy  in  1726,  cannot 
be  considered  as  purged,(l)  being  near  ten  years  since,  and  no  commission  taken  out 
upon  it  ?  I  am  most  inclinecl  to  direct  an  action  of  tTOver,  in  whioh  the  jury  will  con- 
aider  whether  the  defen^nt  was  a  bankrupt  in  1726,  or  not ;  and  if  thev  pay  no  regard 
to  it.  I  am  sure  I  will  not. 

Then  Mr.  Fazakerley  objected,  that  the  Court  would  never  direct  a  trial  at  law, 
unless  it  appeared  doubtful  whether  he  was  a  bankrupt  in  1726,  which  he  said,  was 
not  the  present  case.  And,  he  said,  it  was  never  determined  that  an  act  of  bankruptcy 
could  be  waived  or  purged. 

The  Lord  Chancelhr  dismissed  the  plaintiff's  bill  without  prejudice. 

Note  :  this  decree  was  reversed  in  the  House  of  Lords,  by  the  opinion  of  all  the 
judge8.(2)  FAruary  17,  1737. 

(1)  It  should  seem  that  an  act  of  bankruptcy,  if  once  plainly  committed,  can  never 
be  purged.  Worsley  v.  Demaltos.  1  Burr.  484.  But  it  the  act  was  doubtful,  then 
circumstances  may  explain  the  intent  of  the  first  act,  and  shew  it  not  to  have  been 
done  with  a  view  to  defraud  creditors.  Ex  parte  Hall,  1  Alk.  201,  et  vide  Codce's 
Bank.  Laws,  129. 

(2)  Lord  Chief  Justice  Lee,  who  delivered  the  opinions  of  the  judges,  saying,  that 
as  the  commission  issued  when  the  old  statutes  relating  to  bankrupts  were  in  force, 
they  had  considered  it  upon  the  foot  of  those  old  statutes,  and  that  they  were  all  of 
opinion  that  the  petitioning  creditor  beirig  a  creditor  at  the  time  the  commission  issued, 
the  commission  therefore  was  good  and  valid  in  law,  4  Bro.  P.  C.  327  [2nd  ed.  1  Bro. 
P.  C.  536],  S.  C.  Sed  vide  e  contra  Coca's  Bank.  Laws,  24,  25,  and  the  cases  there  cited. 


[246]  Case  54.— Jane  Sabbarton  an  mfant,  by  Thohas  Parr  Esq.  her  next  friend 
versus  Benjamin  SAmARTON,  Duixibella  Sabbarton  Widow,  Robert  Kidwell, 
William  Sabbarton  an  infant,  by  the  said  RomT  KidweIL  his  Guardian,  Joel 
PococK,  Giles  Focock,  Sarah  Pooock,  and  Thomas  Diggles  and  Sarah  his  Wife. 

{Ante,  55,  S.  C.)  [1734.] 

J.  S.  by  will,  reciting  that  a  marriage  is  proposed  between  his  niece  A.  and  his  cousin  B. 
devises  to  trustees  divers  freehold  houses,  Sc.,  and  the  rents  due,  or  to  become  due, 
and  money  in  the  orphan's  fund,  and  the  produce  of  the  same,  and  Bank  stock,  and 
money  due  thereon,  in  trust  to  pay  the  rents  and  profits  to  A.  if  living  at  his  decease, 
during  life,  or  to  such  person  as  she  by  writing  should  appoint,  with  or  without  the 
consent  of  any  husband  ;  but  if  she  should  marry  B.  then,  after  the  decease  of  A. 
in  trust  for  B.  during  life,  and  after  his  decease  in  tnist  for  the  first  and  other  sons 
successively  of  A.  and  B.  and  their  heirs  male  ;  and  for  want  of  such  issue  in  trust 
for  the  daughters  of  A.  and  B.  equally  to  be  divided  between  them,  and  for  want  of 
issue  of  that  marriage,  in  trust  for  the  issue  of  the  survivor  of  them  ;  and  if  neither 
of  them  leave  issue,  in  trust  for  C.  for  life,  with  remainder  for  such  chikl  and  children, 
as  his  brother  D.  should  leave  living  at  his  decease,  or  that  D.'s  wife  should  be  ensient 
of.  that  should  attain  the  age  of  twenty-one,  and  to  the  heirs,  executors,  dc,  of  such 
chikl,  dhc,  as  they  should  respectively^  attain  the  age  of  twenty-one  years ;  and  if  none 
attain  that  age,  to  his  own  right  heira  :  but  if  A.  should  not  marry  B.  then  in  trust 
after  her  decease  for  C.  for  life,  remainder  for  the  child  and  children  of  D.  ut  supra, 
and  if  none  attain  the  age  of  twenty-one,  to  his  own  right  heirs ;  and  devised  the 
residue  of  his  estate,  reafand  personal  to  A.  and  C.  equally  to  be  divided  between 
them,  their  heirs,  executors,  d;c.,  and  made  others  executors,  and  died.  A-,  and 
B.  intermarried  ;  B.  died  without  issue ;  C.  married,  and  died  without  issue  ;  A. 
died  without  issue,  having  made  her  will,  and  appointed  an  executor ;  D.  died  before 
A.,  leavine  issue  two  sons,  E.  and  F.  above  twenty-one  years  of  age ;  E.  died  (before  A.) 
intestate,  fearing  Q.  a  daughter  ao  infant,  now  Jiving ;  F-  is  ^Iso  living ;  the  orphan's 
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fund  and  BaTih  stock  were  not  transferred  but  remain  as  at  the  testator's  death  : 
the  bet^uests  of  these  (considered  as  a  bequest  of  a  term  for  years  in  lands)  to  the  child 
and  children  of  D.  ut  supra,  is  held  to  be  good  as  this  case  has  happened. 

Joseph  Sahbarton,  late  of  London,  merchant,  made  his  will,  dated  April  20,. 1710, 
and  so  much  thereof  as  regards  tlie  present  question  is  in  tlie  words  following  (that  is 
to  say)  "*  And  whereas  a  marriage  is  proposed  to  be  had  and  solemnised  by  and  between 
"  tlie  said  Catherine  Corr  and  Benjamin  Sabbarton,  jun.  eldest  son  of  mycousiii5mjam£n 
"  Sabbarton,  sen.  of-  the  city  of  Norwich,  weaver.  Now  I  do  hereby  devise  and  bequeath 
"  unto  the  said  Thomas  Botterell  and  John  Young,  and  the  survivor  of  them,  and  the 
"  heirs,  executors  and  administrators  of  such  survivor,  all  that  [246]  my  freehold  house, 
"  out-houses,  barn,  coal-house,  stable,  gardens  and  orchards  at  Enfield  in  the  county 
"  of  Middlesex,  which  I  lately  purchased  of  Patience  Ashfield ;  and  also  all  and  every 
my  freehold  houses,  messuages,  lands,  tenements  and  hereditaments  situate  in  or  near 
"  Queen-street  and  Boic-lane,  London,  or  either  of  them,  or  any  court  or  courts  adjacent 
"  thereunto,  which  I  latdy  purchased  otJohn  KaUndar  and  Eduard  Kalendtvr^  or  either 
"  of  them,  together  with  such  rents  as  shall  be  due  and  marrear  for  the  same  premisses  at 
"  the  timeofmydecease,  and  after  that  shall  become  due;  and  also  the  sum  of  £287,ls.3ii. 
"  in  the  orphans  fund  of  the  chamber  of  London,  and  the  interest,  increase  and  produce 
"  of  the  same  fund  that  shall  be  due  at  the  time  of  my  decease,  and  after  that  becomes 
"  due  and  payable  ;  and  also  the  sum  of  £350  capital  stock  in  the  corporation  of  the 
"  Bank  of  England,  and  all  monies  due  thereon  at  the  time  of  my  decease,  or  that  shall 
"  thereafter  become  due  and  payable  for  the  same,  to  and  for  the  several  uses,  trusts, 
"  intents  and  purposes  hereafter  mentioned,  limited  and  declared  (that  is  to  say)  in 

*  trust  that  they  the  said  Thomas  Botterell  and  John  Young,  and  the  survivor  of  them, 
"  and  the  heirs,  executors  and  administrators  of  such  survivor  shall  pay,  or  cause  to 
"  be  paid,  all  and  singular  the  said  rents,  issues,  profits  and  produce  of  all  the  said 
"  messuages,  lands,  tenements  and  hereditaments  at  Enfield,  and  in  or  near  Queen- 
"  street  and  Boic^eme,  London,  and  orphans  fund  in  the  chamber  of  London,  and  Bank 
"  stock,  to  the  said  Catherine  Corr,  if  living  at  the  time  of  my  decease,  and  not  otherwise, 
"  quarterly,  half-yearly  or  otherwise,  as  the  same  are  and  shall  become  due,  paid  and 
"  payable,  for  and  during  the  term  of  her  natural  life,  or  wato  such  person  or  persons 
"  as  she  shall  by  any  writing  under  her  hand  direct  and  appoint,  with  or  without  the 
"  consent  of  any  husband  she  may  have  ;  and  whether  the  hereby  proposed  marriage. 
"  or  any  other  marriage  of  her  to  any  other  person,  maj'  or  shall  happen,  or  notwith- 
"  standing  she  shall  never  marry  [247]  •  hut  in  case  she  the  said  Catherine  Corr  do  or 
"  shall  marry  the  said  Benjamin  Sabbarton,  jun.  then  that  they  the  said  Thomas  Botterell 
"  and  John  Young,  and  the  surrivor  of  them,  and  the  heirs,  executors  and  adminis- 
"  trators  of  such  survivor,  shall,  from  and  ^ter  the  decease  of  the  said  Catherine  Corr, 
"  stand  seised,  interested  and  possessed  of  the  said  premisses,  in  trust  for  the  said 
"  Benjamin  Sal^rton,  jun.  for  and  during  the  term  of  his  natural  life  ;  and  from  and 
"  after  his  decease,  then  in  trust  to  and  for  the  first  son  lawfully  begotten  of  the  said 
"  Catherine  Corr  and  the  said  Benjamin  Sabbarlon,  jun.  and  the  heirs  male  of  such 
"  first  son,  and  so  on  successively  to  the  second,  third,  fourth  and  fifth,  and  all  and 
**  every  other  son  and  sons  of  the  said  Catherine  Corr  and  Benjamin  Sabbarlon,  jun. 
"  as  they  shall  stand  in  seniority  of  age  and  priority  of  birth,  and  their  heirs  mate  respec- 
"  tively  ;  and  for  want  of  such  issue  male,  then  in  trust  to  and  for  the  use  and  behoof 
"  of  the  daughter  and  daughters  lawfully  begotten  of  the  said  Catherine  Corr  and 
"  Benjamin  Sabbarton,  jun.  equally  to  be  divided  between  them  share  and  share  alike  ; 
"  and  for  want  and  in  default  of  any  lawful  issue  of  the  hereby  proposed  marriage 
"  between  the  said  Catherine  Corr  and  the  said  Benjamin  Sabbarton^  jun.  then  in  trust 
"  to  and  for  all  the  issue  male  and  female  lawfully  begotten  of  the  body  of  the  surrivor 
"  of  them,  equally  to  be  divided  between  them  share  and  share  aluce ;  and  in  case 

*  neither  of  them  shall  leave  any  lawful  i8sue,(l)  then  in  trust  to  and  for  my  said 
"  sister  Sarah,  for  and  during  the  term  of  her  natural  life ;  and  from  and  after  her 
"  decease,  in  trust  to  and  for  the  only  proper  use  and  behoof  of  all  such  child  and 
"  children  lawfully  begotten,  as  my  said  brother  John  shall  at  the  time  of  his  death 
"  leave  Uving,  or  that  his  wife  shall  be  then  ensient  or  in  child  with,  that  shall  live  and 

attain  to  the  age  of  twenty-one  years,  and  to  the  heirs,  executors,  administrators  and 
"  assigns  of  such  child  and  children,  equally  to  be  divided  between  them  share  and  share 
"  alil^,  as  the^  shall  respectively  attain  the  said  age  of  twenty-one  years  j  and  in  case 
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"  no  such  child  oi  my  [248J  said  brother  John  shall  live  to  attain  the  said  age  of  twenty- 
**  ono  years,  then  I  give,  devise  and  bequeath  the  said  house,  out-houaes,  barn,  stable, 
^  coat-house,  gardens  and  orchard  at  Enfield,  houses,  lands,  tenements  and  heredita- 
*  ments  in  or  near  Queen-street  and  Bow  lane,  London,  and  orphans  fund  in  the  chamber 
"  of  London  and  Bank,  to  my  own  right  heirs  for  ever ;  hut  in  case  the  said  Catherine 
"  Corr  shall  not  marry  the  said  Benjamin  Sabbarton,  jun.  then  in  trust  that  they  the 
"  said  Thomas  Botterell  and  John  Young,  and  the  survivor  of  them,  and  the  heirs, 
"  executors  and  administrators  of  such  survivor,  shall,  from  and  immediately  after 
"  the  decease  of  his  said  Catherine  Corr,  stand  seised,  interested  and  possessed  of  the  said 
"  last-mentioned  premisses,  in  trust  to  and  for  my  said  sister  Sarah,  for  and  during  the 
"  term  of  her  natural  life  ;  and  from  and  after  her  decease,  in  trust  to  and  for  the  only 
"  proper  use  and  behoof  of  all  such  child  and  children  lawfully  begocteu  as  my  aoid 
"  brother  John  shall  at  the  time  of  his  death  leave  living,  or  that  his  wile  shall  be 
"  then  ensient  or  in  child  witli,  tliat  shall  live  and  attain  the  age  of  twenty-one  yearn, 
**  and  to  the  heirs,  executors,  administrators  and  assigns  of  such  child  and  children, 
"  equally  to  be  divided  between  them,  share  and  share  aUke,  as  they  shall  respectively 
"  attain  the  said  age  of  twenty-one  years ;  and  in  case  no  such  child  of  my  said  brother 
"  JoknshsM  live  to  attain  the  said  age  of  twenty-one  years,then  I  give,  devise  and  bequeath 
*■  the  said  last-mentioned  premisses  to  my  own  right  heirs  for  ever."  And  as  to  the 
residue  of  the  said  testator's  estate,  he  by  his  said  will  disposed  thereof  in  the  words 
following,  viz.  "  All  the  rest,  residue  and  remainder  of  my  ready  money,  plate,  rings, 
"  jewels,  clocks,  watches,  notes,  bills,  bonds,  mortgages,  household  goods,  and  all  other 
"  my  estate  and  estates,  as  well  real  as  personal,  wheresoever  and  wnatsoever,  either  in 
**  possession,  reversion  or  erpectancy,  after  my  debts  and  funeral  charges  shall  be  fully 
"  paid  and  satisfied,  I  give,  devise  and  bequeath  unto  my  said  sister  Sarah  and  the  said 
"  Catherine  Corr,  equally  to  he  divided  be-[249]-tween  them,  to  hold  unto  them  my 
"  said  sister  Sarah  and  the  said  Catherine  Corr,  their  heirs,  executors,  administrators 
"  and  assigns  for  ever ;  and  I  do  hereby  make,  constitute  and  appoint  my  said  sister 
"  Sarah  and  the  said  Catherine  Corr  my  joint  residuary  legatees."  {Reg.  Lib.  B.  1734, 
/oi.  45.) 

The  said  testator  appointed  George  Vergoe  and  Thomas  PUkington  executors  of  his 
said  will,  and  died  sometime  in  the  month  of  January  1710,  without  revoking  or  altering 
the  same  ;  and  the  said  executors  proved  the  said  will,  and  the  trust  is  now  vested  in 
the  defendant  Biggies  and  his  wife.  The  marriage  proposed  between  Benjamin 
Sahbarton  the  younger  and  Catherine  Corr  took  efiect  after  the  death  of  the  said  testator ; 
and  Sarah,  the  testator's  sister,  about  the  28th  o£  March  1713,  intermarried  with  the 
defendant  Bobert  KidvxU,  and  died  wii^out  issue  the  9bh  of  August  1721.  and  be  i& 
her  administrator.  The  said  Benjamin  Sabbarton  the  younger  died  the  2d  of  December 
1718,  without  ever  having  had  any  issue,  and  the  said  Catherine  his  wife  survived 
him,  and  died  on  the  7th  of  SepterrUxr  1733,  without  having  ever  had  any  issue,  having 
made  her  will,  and  thereof  appointed  the  said  Kiduell  executor  in  trust,  who  proved 
the  same.  John  Sabbarton  the  said  testator  Joseph  Sabbarton' s  brother,  died  about 
the  19th  of  November  1729,  leaving  issue  two  sons,  namely  Jose^  Sabbarton  and 
Benjamin  Sabbarton,  then  both  of  the  age  of  twenty-one  years  and  upwards.  / oseph 
Sabbarton,  the  eldest  son  of  the  said  John  Sabbarton,  the  said  testator's  said  brother, 
died  in  January  1729,  intestate,  leaving  issue  only  one  child,  Jane  an  infant,  now 
living ;  and  the  said  Benjamin,  the  other  son  of  the  said  John  Sabbarton,  is  also  living ; 
and  neither  the  said  sum  of  £287,  Is.  3d.  in  the  orphans'  fund,  or  the  said  £350  Bank 
stock  have  been  ever  transferred ;  but  the  same  remain  in  the  same  condition  as  tbey 
did  at  the  time  of  the  making  of  the  said  will  by  the  said  testator. 

Upon  the  hearing  of  two  causes  before  the  late  Lord  Chancellor  upon  the  said  15th 
of  November  [250]  1736,  one  between  the  said  Jane  Sabbarton  the  infant,  by  her 
next  friend,  plaintiff,  and  the  said  Benjamin  Sabbarton  (her  uncle),  Hd)ert  Kidwell, 
and  Tiiojnas  Biggies  and  his  wife,  and  others  defendants  ;  and  the  other  between  the 
said  Bobert  Ki/iwell,  plaintiit,  and  the  said  Thomas  Biggies  and  his  wife,  Jane  Sabbarton, 
Benjamin  Sabbarton  and  others,  defendants ;  it  was  ordered  (amongst  other  things) 
that  a  case  be  made  for  the  opinion  of  his  Majesty's  Court  of  King's  Bench,  on  the 
following  question : 

If  a  term  fc  r  years  in  lands  had  been  bequeathed  in  the  same  manner  as  the  trust 
of  the  orphans  and  Bank  stock  is  limited  by  tliis  will,  whether  the  limitation  to  all  such 
child  and  children  lawfully  begotten  as  the  testator's  brother  John  should  at  the  time 
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of  his  death  leave  living,  or  that  his  wife  should  be  then  ensienf.  or  with  child  with,  that 
should  live  to  attain  the  age  of  twenty-one  years,  and  to  the  heirs,  executors,  administra- 
tors and  assigns  of  such  child  or  children  equally  to  be  divided  between  them  share 
and  share  alike,  as  they  should  respectively  attain  the  age  of  twenty-one  years,  whether 
that  would  have  been  good  in  the  case  that  hath  happened  1  (2) 

On  hearing  counsel  on  both  sides,  and  consideration  of  this  case,  we  are  of  opinion, 
that  if  a  term  for  years  in  lands  had  been  bequeathed  in  the  same  manner  as  the 
orphans  and  Bank  stock  is  limited  by  this  will,  the  limitation  to  all  such  child  and  chil- 
dren lawfully  begotten  as  the  testator's  brother  John  should  at  the  time  of  his  death 
leave  living,  or  that  his  wife  should  be  then  ensient  with  that  should  live  to  attain  the 
age  of  twenty-one  years,  and  to  the  heirs,  executors,  administrators  and  assigns  of 
such  child  or  children,  equally  to  be  divided  between  them  share  and  share  alike,  as 
they  should  rrapectively  attain  the  age  of  twenty-one  years,  would  have  been  good  in 
the  case  that  hath  happened. 

W.  Lee,        E.  Probyn, 
F.  Page,      W.  Chappie. 

(1)  Tlierc  seems  to  be  no  diversity  betwixt  a  devise  of  a  term  to  one  for  life,  and  if 
he  die  wUhmt  issue,  remainder  over,  and  a  devise  thereof  to  one  for  life,  with  sucli 
remainder,  if  he  die  leaving  no  issue ;  for  both  these  devises  seem  equally  relative  to 
the  failure  of  issue  at  any  time  after  the  testator's  death.  1  P.  Will.  665.  Sed  vide  e 
ctmfra,  1  Bro.  Cha.  Bep.  191. 

(2)  Whether  the  words  "  dying  without  issue  "  in  the  case  of  a  limitation  of  chattels 
real  or  personal  are  to  be  construed  to  mean  a  general  failure  of  issue,  or  such  a  failure 
as  is  to  happen  within  the  compass  of  a  life,  has  been  a  question  of  much  diversity  of 
opinion  in  the  books.  Donne  v.  Merrifield.  ante, (cited).  Forthr.  Chapman,!  P.  WiU. 
663.  Nichdls  v.  Hooper,  ibid.  198.  Hughes  v.  Sayer,  ibid.  534,  Nicholls  v.  Skynner, 
Prec.  in  Chanc.  528.  Kslly  v.  Fowler,  6  Bro.  P.  C.  309  r2nd  ed.  3  Bro.  P.  C.  2991. 
Pinbury  v.  Elkin,  1  P.  Will.  563  ;  Prec.  in  Chanc.  483,  S.  C.  Pleydell  v.  Pleydell,  1  P. 
Will.  748.  Target  v.  Gaunt,  ibid.  432.  Maddox  v.  Staines,  2  P.  Will  422.  Stanley  v. 
Leigh,  2  P.  WUl.  686.  Higg  ins  V.  Dovier,  1  P.  Will.,  the  above  case  of  Sabbarton  v. 
Sabbarlan,  Atkinson  v.  Hutchinson,  3  P.  Will.  258.  Bead  v.  Snell,  2  AUc.  647.  Exel  v. 
Wallace,  2  Ves.  318.  Sheffield  y.  Lord  Orrery,  2  Atk.SSH.  Chamberlain  v.  Jacob,  AmU. 
Bep.  72.  Sheppard  v.  Ijessingham,  ibid.  124.  Lampleyv.  Blower,  3  Atk.  396.  Knight 
V.  Ellis,  2  Bro.  Cha.  Rep.  574,  are  cases  in  which  the  Court  held  that  the  words,  "  if  the 
"  first  devisee  died  without  issue,  must  be  intended  to  mean  without  issue  living  at  his 
"  death.^  Bvit  according  to  the  decision  of  several  modem  cases  it  should  seem  as  if  die 
Court  had  adopted  a  different  rule  of  construction,  viz.  that  the  words  "  dying  icithout 
"  issue,''  will  prima  facie  be  intended  to  mean  an  indefinite  failure  of  issue,  imless  the  con- 
trary appears  from  other  circumstance*.  Ricfiards  v.  Lady  Abergavenny,  2  Vem.  324. 
Clare  v.  Clare,  ante,  21.  Green  v.  Bodd,  2  Atk.  308  (cited).  MUteard  v.  Miltrard, 
ibid,  (ciied).  Beauclerk  v.  Dormer,  2  Atk.  308.  Saitemv.  Saltern,  ibid.  376.  Earl  of 
Stafford  v.  Buckley,  2  Ves.  181.  ButUrfield  v.  BulUrfield,  1  Ves.  133,  154.  Attortuy 
General  v.  Hird,  1  Bro.  Cha.  Bep.  170.  Bigge  v,  Benseley,  1  Bro.  Cha.  Rep.  187.  Earl 
of  Chatham  v.  Tothill,  6  Bro.  P.  C.  450  [2nd  ed.  7  Bro.  P.  C.  453].  Glover  v.  Strotkoff, 
2  Bro.  Cha.  Bep.  33.   Feame's  Cont.  Rem.  368. 

[261]  Case  55.— Thomas  versus  Hole. 
11  Aprill12S. 

A  devise  to  relations  is  to  be  c-onfined  to  such  as  would  take  by  the  statute  of  distri- 
butions :  but  their  shares  may  not  be  tlie  same  as  under  that  statute. 

One  Hde  by  his  will  gave  £500  to  the  relations  of  Elizabeth  Hole  to  be  divided 
equally  between  them.  Elisabeth  Hole  had  at  the  testator's  death  two  brothers  living, 
and  several  nephews  and  nieces  by  another  brother.  The  cause  came  on  to  be  heaid, 
before  my  lord  King,  and  two  questions  were  made  ;  in  the  first  place,  who  should 
take  by  this  description  of  the  relations  of  Elizabeth  Hole  1  It  was  said,  that  in  the  case 
of  Brown  and  Brown  my  Lord  Macclesfield  had  determined  that  the  word  relations 
should  be  confined  to  such  relations  as  were  within  the  statute  of  distributions,  because 
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of  the  uncertainty  ot  (1)  tiie  Tord  relations ;  and  upon  this  authority  my  Lord  King 
determined,  that  no  relation  should  take  by  this  description  that  could  not  take  by 

the  statute  of  distributions.  The  next  question  was,  in  wliat  proportions  such 
relations  should  take,  whether  as  they  would  have  taken  by  the  statute,  or  in  a 
difTerent  manner  1  And  as  to  this  he  determined,  that  as  the  testator  had  directed 
the  £500  to  be  divided  equally  among  them,  he  could  not  direct  an  unequal  distribu- 
tion, and  accordingly  decreed  them  to  take  per  capita.{2) 

(1)  So  Car  V.  Bedford,  2  Cha.  Rep.  146  ;  2  Eq.  Cos.  Ahr.  365,  S.  C.  Roaek  v. 
Hammond,  Prec.  in  Chanc.  401.    1  P.  WHl.  327,  Anon. 

(2)  The  authority  of  this  case  has  not  only  been  recognized  by,  but  seems  to  have 
governed  the  deciuon  o{  many  subsequent  cases,  in  which,  words  of  the  same,  or  of 
a  umilar  import  have  been  used,  as  in  Edge  v.  Salisbury,  Ambl.  Rep.  70.  /«aac  v. 
Defriez,  ibid.  595.  Widmore  v.  Woodroffe,  ibid.  636.  Harding  v.  Glynn,  1  Atk. 
469,  Vfhitkfyme  v.  Harris,  2  Ves.  527.  Green  v.  Howard,  1  Bro.  Cha.  Rep.  31. 
Harids  v.  Hands,  Hit.  1782,  at  the  Rolls,  3  Bro.  Cha.  Rep.  69  (cited).  Phillips  v. 
Garth,  3  Bro.  Cha.  Rep.  64.  Rayner  v.  Mowbray,  3  Bro,  Cha.  Rep.  234.  Vide  also 
Beale  v.  Jones,  2  Vem.  381.  Brunsden  v.  Woodbridge,  ArtU)l.  Rep.  507.  Bennet 
T.  Honeywood,  ibid.  709,  in  which  last  case  a  bequest  to  the  testator's  brother  amongst 
such  of  his  (testator's)  poor  relations  as  he  should  think  fit,  was  held  not  to  be  confined 
to  the  next  of  kin. 


[252]  I>K  Term.  S.  Thinttatis  6  Geo.  II.  in  Curia  Cancellabms. 


Trustees  to  preserve  conUi^ent  remainders  for  children  unborn,  join  to  defeat  them ; 
this  is  a  breach  of  trust  relievable  in  equity  ;  and  where  there  is  not  a  purchaser 
for  a  valuable  comuderation  without  notice,  the  estates  shall  be  conveyed  to  the 
former  uses. 

This  cause  came  on  upon  an  appeal  to  my  Lord  Chancellor  Kin^  from  the  decree 
of  the  Master  of  the  BMs. 

Edward  Vaughan  seised  in  fee  in  1683,  devised  lands  to  his  sister  Dorothy,  after- 
wards the  plaintiff's  mother,  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  use  of  her  first  and  other  sons  in  tail  male,  remainder 
to  the  use  of  his  coumn  Edward  Mansell  in  fee,  and  charges  the  estate  with  a  debt 
of  £1200  and  dies. 

The  plaintiff's  mother  intermarried  with  Sir  Edward  Mansell,  and  in  1685,  they, 
with  the  remainder-man  in  fee,  join  in  a  feoffment,  with  a  covenant  to  levy  a  fine  to 
trustees  to  the  use  of  the  plaintiff's  father  in  fee  ;  and  this  is  exprest  to  be  to  [253]  the 
intent  that  the  fee  simple  might  be  vested  in  him  for  the  raising  of  money  for  the  pay- 
ment of  the  debts  of  Edvxmi  Vaughan  tiie  testator  (whose  inheritance  it  was)  by 
demising,  selling  or  mortgaging  the  estate  or  any  part  thereof,  and  for  othw  good 
causes  and  considerations  a  fine  is  levied  accordingly  at  the  grand  sessions  in  Car- 
marthenshire, where  the  lands  lay.  About  a  year  after,  the  trustees,  to  preserve 
contingent  remainders,  reciting  the  will,  feoffment  and  fine,  convey  the  whole  estate 
by  lease  and  release  to  the  plaintiff's  father  in  fee,  Dorothy  being  then  with  child,  and 
then  the  plaintiff  is  born.  Afterwards  the  father  by  will  makes  the  plaintiff  tenant 
for  life.  d'c.  and  dies. 

The  plaintiff  brought  his  bill  to  have  the  benefit  of  Mr.  Vaugkan's  will,  and 
insisted  on  the  breach  of  trust ;  and  that  the  parties  who  claim  under  the  fine  and 
feoffment,  being  parties  to  the  breach  of  trust  ought  not  to  take  advantage  of  it. 

The  defendant  in  his  answer  insisted  on  the  fine  and  feoffmmt. 

The  Master  of  the  Rolls  decreed  for  the  plaintiff  for  so  much  as  was  not  aliened 
bona  fide. 

It  was  argued  for  the  plaintiff  by  Mr.  Attorney  General,  that  the  estate  ought 
to  be  preservMl  by  the  trustees  according  to  the  intent  of  the  deed  of  trust ;  that  their 
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joining  with  the  tenant  for  life  in  the  ahenation  was  a  high  breach  of  trust ;  and  that 
had  they  aliened  to  one  who  had  no  notice  of  the  trust  the  remedy  should  be  against 
them ;  but  where  with  notice,  the  parties  claiming  under  the  trust  should  make  good 
the  estate ;  and  so  held  by  tbe  Lord  Harcourt  in  Pye  and  George's  case  (1  P.  Will. 
128,  S.  C. ;  also  1  Bro.  Pari.  Ca.  359  [2nd  ed.  7  Bro.  P.  C.  221],  where  it  is  stated  at 
large),  in  Salk.  reports  :  which  is  stronger  than  our  case ;  for,  those  we  claim  against 
are  all  voluntiers  under  Sir  Edward  ManaeWs  will.  Mr.  Vaughans  estate  being 
subject  to  a  charge  of  £1200,  it  cannot  be  supposed  that  Sir  Edward  Mansell  and  the 
trustees  should  oax  the  re-[25C'^^''^d^^'^  ^  prevent  them  coming  to  the  first  and 
other  sons  of  Dorothy,  who  was  his  wife ;  but  merely  to  discharge  that  debt,  which 
a  court  of  equity  would,  upon  a  bill  brought,  hare  decreed  to  be  done  sale.  Wher- 
ever a  conveyance  has  been  made  for  a  particular  purpose,  and  no  particular  limita- 
tion of  the  estate  after  that  purpose  performed,  it  has  been  always  looked  on  as  a 
resulting  trust  for  the  heir,  or  for  such  to  whom  the  inheritance  belongs  ;  there  are 
many  cases  where  it  has  been  so  held.    2  Vem.  52,  Baden  versus  Earl  of  Pembroke. 

It  was  also  insisted,  that  old  Sir  Edward  Mansell  had  in  an  answer  {formerly  put 
in  to  another  suit  in  this  Court)  allowed  that  the  plaintiff  would  be  intitled  in  equity 
to  an  estate  tail  under  Mr.  Vaughan's  will, 

Mr.  Solicitor  General,  Mr.  Vemey,  and  Mr.  Ryder,  after  the  proofs  read,  added, 
that  their  claiming  only  acainst  devisees  under  Sir  Edimrd  ManseWs  will,  and  not 
against  any  purchasers  either  with  or  without  notice  of  the  trust,  obviated  all  objec- 
tions that  could  be  made  on  that  head ;  and  that  where  a  voluntier  claims  under 
a  breach  of  trust,  without  any  consideration  pud,  and  with  notice  of  the  trust,  it  woukl 
be  unconscionable  he  should  take  advantage  of  it ;  but  he  shalt  hold  the  estate  liable 
to  the  trust.  Pye  and  George's  case,  though  not  a  case  directly  adjudged,  yet  was 
a  very  strong  declaration  by  the  Court. 

Trustees  to  preserve  contingent  remainders  were  found  out  to  help  the  defect  in 
the  law  of  the  first  son's  not  being  able  to  take  advantage  of  the  forfeiture  of  the  tenant 
for  life  by  making  a  feoffment,  because  not  in  rerum  natura  at  the  time  of  the  for- 
feiture committed  :  and  at  law,  before  the  statute  of  uses,  if  a  feofiee  to  uses  had  en- 
feoffed another  with  notice  of  the  uses,  the  second  feof!ee  would  have  held  the  estate 
subject  to  and  for  the  use  of  the  cestui  que  trust  \  and  trustees  are  appointed  to  pre- 
serve and  not  to  destroy  contingent  remainders.  Then  taking  it  on  the  other  side, 
this  does  not  seem  [2561  so  much  a  breach  of  tmst  as  a  just  and  legal  act,  to  take  oft 
that  charge  which  lay  on  the  estate,  and  to  secure  that  very  intail  which  they  were 
trustees  for,  and  would  have  been  destroyed  by  a  sale ;  for,  the  acts  done  by  the 
husband  and  wife  are  recited  in  the  deed  to  be  done  only  in  order  that  the  estate  may  be 
settled  on  the  husband,  to  and  for  the  raising  such  sums  as  the  estate  is  chargeable 
with  ;  and  it  is  the  greatest  equity  they  should  be  taken  to  this  particular  purpose 
only,  it  being  a  lawful  one  :  for,  where  a  deed  may  be  taken  in  a  double  sense,  the  just 
andi  e(]^uitable  one  shall  be  preferred. 

Neither  is  it  to  be  supposed  the  wife  would  have  joined  in  the  disherison  of  her 
children,  but  only  to  make  Sir  Edward  Mansell,  her  husband,  a  trustee  for  this  special 
purpose  of  discharging  the  estate.  In  all  cases  of  raising  of  terms  for  one  purpose, 
after  that  purpose  served,  the  term  shall  attend  the  inheritance,  though  no  trust 
appdnted  after  the  serving  of  the  purpose.  Lowther  versus  LowOuir,  heard  at  the 
limU  the  last  term.  And  so  whether  it  is  considered  as  a  rightful  act,  or  whether 
it  is  taken  as  a  breach  of  trust,  and  so  a  wrongful  one,  the  plaintiff  ought  to  be  relieved ; 
and  so  quacunque  via  data,  the  decree  ought  to  be  affirmed. 

Mr.  Luticych,  Mr.  WUles  and  Mr.  Mead  argued  on  the  other  side  for  the  defendant, 
and  said,  that  it  was  not  pretended  that  the  legal  estate  was  well  vested  in  Sir  Edicard 
Mansell  by  his  father's  will :  but  they  object  that  there  has  been  a  contrivanc*?  to  defeat 
the  plaintiff  not  then  bom  of  that  intail  which  he  would  otherwise  have  had.  It  was 
not  the  feofltment  that  destroyed  the  contingent  remainder ;  for,  therein  the  trustees 
were  not  concerned,  but  it  was  the  release :  and  it  is  observable  that  here  is  no  pur- 
chaser, but  only  volunteers  claiming  under  a  settlement  made  by  Mr.  Vaughan's  will ; 
and  there  are  many  instances  where,  in  case  of  voluntiers,  contingent  remainders  have 
been  destroyed,  they  being  favoui-ed  neither  in  law  or  equity.  Pollexfm^  250, 
[266]  where  tenant  for  life,  with  remainder  to  himself,  destroys  the  contingent  re- 
mainder, it  has  always  been  held  good  :  and  it  is  here  admitted,  that  ha<l  there  been  a 
purchaser  there  would  have  been  no  reUef,  wliich  appeara  by  this  very  decree ;  for.  it 


Digitized  by 


OAflEB  T.  TALBOT,  S67. 


MANSBLL  V.  MAXSELL 


765 


gives  no  relief  against  such  who  have  purchased  part  of  this  estate  bona  fide.  As  this 
case  is  circumstanced  there  can  be  no  reason  for  a  court  of  equity  to  interpose ;  for, 
they  seek  rehef  as  to  one  part  of  the  father's  will,  which  they  do  not  like ;  but  would 
have  the  other  part,  which  makes  for  them,  to  stand.  2  Vem.  582,  Noy  versus  Mor- 
daufU.  Here  is  a  very  fair  settlement  made  by  the  father,  and  it  has  gone  farther  to- 
wards serving  Mr.  Vaughan's  intent,  which  was  to  have  the  estate  remain  in  the  family, 
than  would  have  been  otherwise  if  he  had  been  tenant  in  tail ;  the  defeating  this  will 
be  disappointing  the  provision  made  by  the  father  for  his  younger  children,  which, 
could  the  father  have  apprehended,  he  would  havQ  provided  otherwise  for  his  children. 
Their  saying  the  conveyance  to  Sir  Eduxtrd  Mansdl  was  onlv  a  trust  for  payment  of 
debts  (for,  that  it  was  not  Dorothy's  intent  to  disinherit  the  child  she  was  then  ensient 
of)  is  setting  up  an  intent  to  defeat  the  express  act  of  the  parties,  which  was  a  convey- 
ance for  and  in  consideration  of  natural  love  only  to  Sir  Edward  Mansell,  arid  to  no 
other  use  or  purpose  whatsoever  ;  and  the  word  trust  not  so  much  as  mentioned  in  anv 
part  of  the  deed  ;  and  there  being  in  the  end  of  the  deed  an  express  provision  that  all 
conveyances  shall  be  to  the  use  of  Sir  Edward  MomseU  in  fee,  and  to  no  other  use 
whatsoever.  In  the  case  of  Lowther  versus  Lowther  there  was  an  express  conveyance 
to  strangers  in  trust ;  none  of  which  is  in  this  case  :  but  here  the  conveyance  is  to  his 
own  heirs,  without  mentioning  a  word  of  any  trust.  Neither  will  their  other  method 
of  taking  it  as  a  breach  of  trust  do  much  better ;  since  remedy  has  been  often  denied 
against  the  trustees  for  preserving  contingent  remainders  in  case  of  a  tenant  in  taiL(l) 
Pratt  versus  Spring,  2  Vem.  303.  Bowater  versus  Ely,  344.  Ely  versus  Osborne, 
754  (1  P.  Will.  387).  Neither  do  they  pray  their  remedy  against  the  trustees,  but 
f^inst  the  remainder-men  under  the  wiU.  [257]  Tenant  for  life  by  fine  bars  the  con- 
tingent remainders,  there  can  be  no  remedy  against  him  :  and  yet  that  is  a  stronger 
case  than  this ;  since  there  he  had  a  kind  of  trust  reposed  in  him,  but  here  he  has  none 
at  all.  Then  were  cited  the  cases  of  Stapleton  versus  Sherrard,  1  Vem.  212.  Sher- 
boume  versus  Clarke,  273.  Smith  versus  Beam,  and  Chapter  of  St.  PauVs  and  Rogle, 
367,  and  in  Show.  Pari.  Cos.  67,  to  prove  that  equity  would  not  asmst  to  defeat  those 
advantages  a  man  has  at  law,  by  t!^ng  fetters  ofi  another  man's  estate.  Upon  the 
whole,  as  no  precedent  had  been  shewn  where  in  the  like  case  any  remedy  had  been 

S'ven,  and  that  the  case  of  Pye  versus  George  was  but  an  extrajudicial  o£anion  of  the 
jurt,  and  so  imjwrfectly  reported  that  no  stress  can  be  laid  on  it,  they  said  it  would 
be  hard  to  b^n  m  this  case ;  which  must  be  by  taking  away  a  legal  title,  and  defeating 
the  provisions  made  for  younger  children,  who  are  always  favoured  in  equity.  Besides, 
we  should  be  left  without  any  provision  for  the  debts  which  had  been  paid  by  old  Sir 
Edioard  Mansell,  and  to  which  this  estate  was  liable  :  and  therefore  prayed  the  decree 
might  be  reversed. 

No  judgment  was  now  given.  But  in  Michaelrnas  vacation,  6  G.  2,  the  opinion  of 
the  Court  was  delivered  at  my  Lord  Chancellor's  house. 

Lord  Chancellor  King ;  Lord  Chief  Justice  Raymond ;  Lord  Chief  Baron  Eeyndde, 
Reynolds,  Chief  Baron,  after  having  stated  the  case, 
There  are  two  points ; 

First,  Those  conveyances  being  made  with  an  intent  to  raise  money  to  pay  the  debts 
of  Edward  Vaughan,  whether  this  provision  ought  to  extend  to  that  purpose  only  1 
for,  then  there  would  be  a  resulting  trust  to  the  old  uses  under  the  will  of  Edward 

Vaughan. 

[258]  Secondly,  Supposing  the  contingent  estate  destroyed,  whether  this  is  such  a 
breach  of  trust  as  that  the  estates  defeated  thereby  ought  to  be  set  up  again  in  this 
Court  against  those  who  claim  under  a  voluntary  conveyance  with  notice  1 

1st,  In  the  first  place  it  is  evident  that  the  trustees  not  having  executed  the  deed 
of  feoffment,  but  being  made  parties  without  their  consent,  their  estate  could  not  be 
aiTected  or  destroyed  thereby  ;  and  the  same  may  be  said  of  the  fine  ;  and  if  nothing 
else  had  been  done,  the  contingent  remainder  had  been  good  ,:  hut  the  deeds  of  lease 
and  release  executed  by  the  trustees,  were  an  absolute  conveyance,  and  have  no  refer- 
ence to  what  was  done  before,  but  were  made  on  purpose  to  destroy  their  own  estate, 
and  consequently  the  contingent  remiunders.  I  admit  all  the  cases  of  resulting  trusts, 
2  Vem.  Harcourt  and  Weymouth,  Loder  and  Loder,  ajid  which  are  alllounded 
upon  this  plain  principle,  that  when  an  estate  is  conveyed  for  particular  purposes,  so 
soon  as  they  are  satisfied  there  is  a  resulting  interest  to  him  who  ought  to  have  the 
estate ;  but  there  is  no  trust  exprest  in  the  deeds  of  lease  and  release  j  nor  can  it  be 
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pretended  they  ought  to  be  coupled  with  the  deed  of  feoffment  before  executed  by- 
different  parties,  and  for  dif!erent  purposes  ;  the  one  being  to  pay  debts,  and  the  other 
to  destroy  contingent  remainders. 

2dly,  Whether  equity  ought  to  interpose,  so  as  to  set  up  these  estates  against  the 
trustees,  and  those  claiming  under  them. 

That  this  is  a  breach  of  trust  is  so  plain,  that  I  know  not  how,  by  any  thing  I  have 
to  say,  to  make  it  more  so.  Indeed  had  this  conTeyance  been  for  a  valuable  considera- 
tion without  notice,  the  purchaser  could  not  hare  been  affected ;  but  when  any  one 
claims  by  a  voluntary  conveyance  with  notice,  he  must  take  the  conveyance  doathed 
with  all  its  trusts.  The  dictum  of  a  counsel  at  the  [2591  6ar  in  the  Duke  of  Ncrfolk's 
case  is  of  very  little  weight ;  besides  it  does  not  appear  there  to  be  his  own  opinion. 
And  Salic.  680,  is  to  the  contrary.  The  case  of  Englefield  and  Englefield,  1  Venu  413, 
was  solely  decreed  on  the  point  of  fraud ;  for,  there  were  no  trustees  to  preserve 
contingent  remainders.  As  to  the  case  of  Else  and  Osborne,  2  Vem.  754,  that  deter- 
mination can  be  of  no  greater  authority  than  the  reason  on  which  it  is  founded  will 
warrant ;  there  the  Lord  Chancellor  took  it,  that  the  son  had  an  estate  tail,  and  there- 
fore the  remainder  ought  to  be  considered  no  longer  as  contingent,  and  that  then  the 
trustees  became  trustees  for  the  tenant  in  tail,  to  which  estate  the  quality  of  barring 
remainders  over  is  essential ;  but  this  is  not  the  present  case  :  for,  here  the  trust  sub- 
sisted in  its  full  force.  Winnington  versus  Folev  (1  P.  Will.  536,  S.  C.),  Tipping 
versus  Pigot,  reported  in  Abr.  Eq.  Cases,  385,  in  all  these  cases  the  remainder-man  was 
in  esse ;  so  that  he  had  an  estate  tafl  vested,  and  then  the  trustees  became  trustees  for 
tenant  in  tail,  and  consequently  the  estates  over  mi^ht  be  barred.  It  is  said,  that  courts 
of  equity  (2)  have  obliged  trustees  to  join  ;  but  this  has  been  just  as  the  circumstances 
of  the  cases  have  appeared,  2  Vem.  303.  And  whatever  they  have  done,  or  may  do, 
yet  they  will  never  have  it  left  to  the  discretion  of  a  trustee  t)  do  it.  It  is  objected 
that  the  plaintiff  has  a  satisfaction  by  the  will,  and  therefore  he  ought  not  to  have  the 
advantage  of  both.  2  Vem.  581.  I  answer,  that  what  he  has  under  the  will  is  not 
a  proper  equivalent,  since  he  is  thereby  onlv  made  tenant  for  life,  without  power  to 
provide  for  youn^r  children,  or  pay  his  debts ;  besides,  the  estate  is  only  limited  to 
his  firfrt  son  in  tail :  and  farther,  there  is  no  condition  annexed  to  the  devise,  either 
ezprest  at  imf^ied  i  but  the  present  question  is  only  concerning  the  Vaughan's  estate, 
the  MansdVs  is  sufficient  to  pay  the  farther  debts  and  legacies.  As  to  the  inconveni- 
encies  they  are  imaginary,  and  there  is  no  comparison  between  them  and  those  which 
would  attend  the  other  side  of  the  question  ;  for,  if  this  should  stand,  the  trustees  might, 
without  rea-[260]-Bon,  and  without  the  direction  of  a  court  of  equity,  join  to  defeat 
most  settlements :  therefore  the  plaintiff  ought  to  be  relieved,  but  in  what  manner 
must  be  left  to  my  Lord  Chancellor. 

Lord  Chief  Justice  Raymond  agreed  with  the  Chief  Baron  in  both  points,  and  spoke 
to  this  effect :  as  to  the  contingent  remainders,  since  they  are  destroyed,  the  plaintif! 
is  intitled  to  relief,  either  against  the  trustees  or  the  purchasers  with  notice.  Tliat  such 
remainders  may  be  destroyed  is  a  positive  law,  and  when  done,  tliere  is  no  remedy  at 
law ;  and  therefore  persons  were  chosen  in  whom  there  was  a  confidence  placed  to 
preserve  men's  Mtates  in  their  families.  It  has  been  said,  that  remedy  may  be  had  at 
law  for  a  breach  of  trust :  but  I  think  it  is  the  proper  business  of  a  court  of  equity  to 
keep  trustees  within  due  bounds,  and  to  give  relief  If  there  is  tenant  for  life,  with 
contingent  remainders,  and  he  defeats  them,  he  is  not  answerable  for  it,  since  no  trust 
or  confidence  was  reposed  in  him  :  and  in  such  case  aequitas  sequitur  legem.  As  to 
cases  in  point,  though  there  are  none,  yet  the  reason  of  the  thing  will  govern  it.  If 
an  estate  subject  to  a  trust  is  purchased  from  the  trustees  for  a  valuable  consideration, 
without  notice,  a  court  of  equity  cannot  affect  the  purchaser,  \.ut  they  can  the  trustees  ; 
but  if  such  purchaser  had  notice,  then  the  trust  goes  along  with  the  estate,  and  the 
land  still  continues  subject  to  it.  It  may  b^  trustees  have  been  excused  where  there 
have  been  favourable  circumstances :  but  here  is  not  the  least  reasonable  matter  to 
induce  the  trustees  to  join ;  therefore  what  they  have  done  is  against  natural  equity 
and  justice.  In  the  case  of  Else  and  Osborne,  2  V'em.'954,  the  inheritance  was  rested ; 
and  what  was  done  might  be  proper  for  the  circumstances  of  the  family :  but  non 
sequitur  a  trustee  may  do  it  in  what  cases  he  shall  think  proper.  Upon  the  whole 
he  was  clear  that  the  plaintiff  should  be  relieved. 

[261]  Chancellor  said  he  would  confine  himself  to  one  point,  whether  in  this 
case  the  breach  of  trust  ought  to  be  relieved  against  1  For,  as  to  the  resulting  trust. 
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and  the  equivalent  satisfaction,  he  thought  there  was  not  much  in  them,  and  would 
give  DO  opinion  a^.  out  them.  In  point  oflaw  these  remainders  are  absolutely  destrojred. 
Iliough  the  trustees  had  defeated  thor  estates,  yet  if  the  wife  had  kept  hers,  that 
would  have  pressrred  the  contingent  estates  over.  The  question  now  is,  whrther 
equity  will  retieve  1  Here  is  no  fraud  but  what  appears  on  the  deeds.  It  would  he  a 
very  odd  thing  to  say,  it  is  not  a  breach  of  trust  for  those  persons  who  are  appointed 
to  preserve  estates,  t-o  defeat  them  contrary  to  the  intent  of  liim  who  reposes  a  con- 
fidence in  them.  Then  if  this  is  a  breach  of  trust,  equity  may  relieve ;  for,  this  is  a 
matter  within  its  original  jurisdiction.  He  said,  he  never  knew  that  law  had  any 
thing  to  do  in  the  case ;  if  then  it  Le  the  business  of  equity  to  keep  trustees  within 
compass,  and  to  see  trusts  executed,  can  equity  sit  still  ana  see  trustees  break  their 
trnsts  1  At  law,  if  there  had  been  a  trustee  to  an  tise,  and  he  had  conveyed  without 
consideration  and  without  notice  of  the  use;  or  diough  it  had  been  for  a  valuable 
eonsiderolion,  yet  if  there  had  been  notice,  the  use  would  have  folktwed  the  land : 
and  trusts  are  to  le  governed  by  the  same  rules  that  uses  were  before  the  statute  of 
uses.  If  there  had  been  a  bare  tenant  for  life,  who  is  no  trustee,  equity  would  not 
have  relieved ;  for,  there  can  be  no  breach  of  trust  where  there  is  no  trustee  {vide 
Feame's  Cont.  Rem.  487,  4  ed.) ;  and  such  case  is  like  a  collateral  warranty  by  tenant 
for  life,  against  which  equity  would  never  relieve  {vide  ante,  237).  Indeed  courts 
of  equity  have  gone  great  lengths  to  judge  whether"  a  man  would  have  any  child  or 
not ;  but  X  shall  he  very  cautious  how  I  ^  it.  A  breach  of  trust  will  go  so  far  as  to 
affect  the  trustees,  and  all  who  purchase  under  them  having  notice.  However,  here 
B  no  occasion  to  go  against  the  trustees,  since  the  lands  themselves  may  be  had : 
and  this  being  the  case  of  a  purcha-[262]-«er  with  notice  {Vide  Garth  v.  Cotton^  3  Atie. 
751 ;  1  Vet.  542,  a  C  Ditmford  v.  Lane,  1  Bro.  Cha.  Bep.  109),  my  Lord  Chanaillor 
eon&nned  the  decree  made  by  the  Master  of  the  BoU*  in  favour  the  plaintiff.  Beg. 
Lib.  B.  1732,  fd.  76. 

(1)  As  where  upon  a  subsequent  remainder  to  the  right  heirs,  a  collateral  relation 
only  has  been  affected  by  it,  there  having  been  no  issue  of  the  marriage,  for  next  after 
the  parties  to  the  marriage,  the  Court  considers  the  issue  to  be  the  only  objects  of  the 
settlement  and  trusts,  and  pays  less  regard  to  the  remainder  over  to  the  right  heirs, 
as  no  immediate  objects  of  consideration  in  the  settlement :  as  also  where  the  applica- 
tion to  the  Court  for  relief,  has  been  made  by  one  who  has  not  at  the  time,  nor  possibly 
ever  might  Ve  entitled  to  the  remainder,  under  the  words  of  the  limitation.  Vide 
Sir  ThoTnas  Tippen's  case,  1  P.  Will.  359  (cited).  Else  v.  Osbonte,  ibid.  387 ;  Feame's 
Cont.  Bern.  482,  4  ed.  But  where  a  trustee  joins  with  the  cestui  que  trust  in  tail,  in  any 
eouveyance  to  tar  the  intail,  it  is  no  breach  of  trust,  for  it  is  no  more  than  what  he  may 
be  compelled  to  do.   Bolnnson  v.  Comyns,  ante,  166.   Adington  v.  Boteler,  1  Bro.  Cha. 


(2)  But  this  (in  the  words  of  Mr.  Feame)  has  only  happened  under  peculiar  circum- 
stances ;  either  of  pressure  to  discharge  incumbrances  prior  to  the  settlement,  or  in 
favour  of  creditors  where  the  settlement  was  voluntary  ;  or  for  the  advantage  of  the 
persons  who  were  the  first  objects  of  the  settlement ;  as  to  enable  the  first  son,  d;c., 
to  make  a  settlement  upon  an  advantageous  marriage.  Vide  Fearne's  Cont.  Rem. 
4  ed.  483.  Piatt  v.  Sprigg,  2  Vem.  303.  Frewin  v.  Charletan.  1  Eq.  Abr.  386,  pi.  4. 
Bassat  t.  Clapham,  I  P.  Will.  358.  Winnington  v.  Foley,  1  P.  WUl.  536.  And 
however  (continues  the  same  learned  author)  the  court  may  see  proper  to  direct  trustees 
10  concur  in  destroying  contingent  remainders,  under  circumstances  like  those  in  the 
above  noticed  cases ;  it  has  repeatedly  denied  the  same  interposition,  in  cases  where 
such  ingredients  were  wanting,  as  in  Davies  v.  Wetd,  1  Vem.  181 ;  1  Eq.  Cos.  Abr. 
386.  Townsend  v.  Lawton,  2  P.  Will.  379.  Symance  v.  TaXtam,  1  Atk.  613.  Wood- 
house  V.  Hoskins,  3  Atk.  22.  Barnard  v.  Large,  Cox's  note,  2  P.  WiU.  684 ;  1  Bro. 
Cha,  Sep,  534,  S.  C. ;  AmW.  Bep.  774,  S.  C. 
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De  Terming  Pasch.«  6  Geo.  II.  in  Curia  Cancellari^. 
Case  57 —Lady  Lanssborough  versxis  Fox. 
25,  26  Apra  1733. 
Cited  ante,  95,  26. 


A.  having  the  reversion  in  fee  of  lands  settled  upon  the  marriage  of  B.  his  son,  in  the 
usual  manner,  devises  all  the  lands  in  that  settlement  on  failure  of  issue  of  the  body 
of  B.  and  for  want  of  heirs  male  of  his  own  body  to  his  daughter  F.  and  the  heirs  of 
her  body.  This  will  does  not  give  an  ratate  tail  by  implication  to  B.  The  devise  to 
F.  is  executory ;  and  is  void,  as  heing  on  too  remote  a  contingency. 

Mark  Anthony  Morgan,  Esqi,  lessee  of  George  Fox,  Esq.  brought  an  ejectment 
in  the  Court  of  Exdieauer  in  Ireland  against  the  Lady  Dowager  Lanesborougk,  for 
several  castles  and  lands  in  the  county  of  Longford  in  Ireland  :  to  which  the  Lady 
Lanesborough  pleaded  not  guilty.  The  cause  came  to  le  tried  ty  a  special  jury  at  the 
I  ar  of  the  said  Court,  who  found  a  special  verdict  in  Mtchadmas  term,  1727,  vie.  That 
Sir  George  Lane,  Knt.  and  Bart<  afterwards  Lord  Viscount  Laneshorough.  was  seised 
in  fee  of  the  said  castles  and  lands,  and  teing  so  seised  did,  in  consideration  of  a  marriage 
then  to  le  had  between  hia  son  James  and  Mary  Campion,  now  the  said  Lady  Laws- 
borough,  and  of  £2000  marriage-portion,  I  y  indentures  of  lease  and  release,  dated  the 
3d  and  4th  of  May  1676,  convey  the  said  castles  and  lands  to  Thomas  Earl  of  Ossory^ 
Richard  Earl  of  Arran,  Henry  Lord  Bishop  of  London,  and  Sir  Hugh  CholmondeUy, 
Bart  and  their  heirs,  upon  the  trusts  and  to  the  uses  following,  viz.  That  the  said 
James  Lane  should  have  thereout,  during  the  joint  lives  of  him  and  Sir  George  Lane, 
one  annuity  of  £300,  and  in  case  the  said  intended  marriage  should  take  efiect,  then 
after  the  death  of  the  said  James  Lanst  that  the  said  Mary  Compton  should  have  and 
receive  one  annuity  or  yearly  rent  of  £320  for  her  jointure ;  and  subject  thereto  to  the 
use  of  the  said  Sir  George  Lane,  for  hia  life,  without  impeachment  of  waste,  and  then 
to  the  use  of  the  said  James  Lane  for  ninety-nine  years,  to  commence  from  the  decease 
of  his  father  Sir  George  Lane,  if  the  said  James  Lane  should  so  long  live,  without  im- 
peachment of  waste  ;  and  then  to  the  use  of  the  said  [263]  Earl  of  Ossory,  Earl  of  Arran, 
Bishop  of  London,  and  Sir  Hugh  Cholmondeley,  and  their  heirs,  during  the  life  of  the 
said  James  Lane,  upon  trust  to  support  the  contingent  remainders,  and  then  to  the 
first  son  of  the  body  of  the  said  Jamas  Lane  on  the  body  of  the  said  Mary  Compton  to 
be  begotten,  and  the  heirs  male  of  the  tody  of  such  firat  son,  with  like  remainders  to 
all  other  the  sons  of  the  said  marriage  successively  in  tail  male  ;  and  for  default  of  such 
issue,  then  to  the  use  of  the  heirs  male  of  the  tody  of  the  said  James  Lane ;  and  thoa 
to  the  right  heirs  of  the  said  Sir  George  Lane. 

Va&t  t^e  said  marriage  was  had  and  solemnised.  May  5,  1676,  and  the  said  £2000 
paid  to  the  said  Sir  George  Lame. 

That  Sir  George  Lane,  then  Viscount  Lanesborough,  being  seised  in  fee  of  the  re- 
version of  the  said  premisses,  did,  the  10th  day  of  July  1683,  make  his  last  will  and 
testament  in  writing,  and  did  thereby,  among  other  things,  devise  in  the  words  follow- 
ing :  "  Item,  I  will  and  devise  the  manor  and  town  of  Lanesborough  and  all  other  the 
"  lands,  tenements  and  hereditaments,  mentioned  or  contained  in  the  settlement  made 
"  by  me  on  the  marriage  of  my  said  son  Jamas  Lane  with  the  daughter  of  Sir  CliarUs 
"  Compton,  second  brother  to  the  late  Earl  of  Northampton,  on  failure  of  issua  of  the 
"  body  of  the  said  James  Lane,  and  for  vxint  of  the  heirs  viale  of  my  body,  to  my  said 
"  daughter  Frances  Jane,  and  the  heirs  of  her  body  lawfully  to  be  begotten  ;  and  for 
"  want  of  such  issue,  to  my  said  daughters  the  Lady  Beaufoy  and  Mary  Bingham 
*  sevCTally,  and  the  heir  of  their  bodies  lawfully  begotten  or  to  be  bogotton,  severally 
'  and  respectively ;  and  for  want  of  such  issue,  that  all  and  every  cl  the  premisses 
"  shall  be  and  remain  to  his  Grace  James  Buke  of  Ormonde  and  the  heirs  male  of  his 
"  body  lawfully  begotten  or  to  be  begotten."  And  in  a  subsequent  part  of  his  said 
will,  he  did  will  and  devise,  that  if  his  said  son  James  Lane  should  die  without  issue 
male,  his  the  said  testator's  wife  surviving  him,  his  said  wife  should  hold  and  enjoy 
his  house  and  park  in  Raihline,  and  all  the  houses,  lands,  te{264}-i^ement8  and  heredita- 
ments in  the  county  of  Ijongford,  wherein  he  had  any  estate  of  inheritance  in  poeaesskm. 
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reversion  or  remainder,  for  and  during  her  natural  life,  and  after  her  decease,  to  the 
several  uses  to  which  the  same  are  limited  as  aforesaid ;  and  made  his  said  wife  executrix 
of  his  said  last  will  and  testament. 

That  the  said  George  Lord  Viscount  Lanesborough  died  the  Ist  of  December  1683, 
so  as  aforesaid  seised  of  the  same  reversion  of  the  manors,  towns  and  lands  in  the 
declaration  mentioned,  and  had  issue  at  the  time  of  his  death  the  said  James,  his  only 
son  and  heir,  and  two  daughters,  to  wit,  Mary  and  Charlotte,  hy  his  first  wife,  and  the 
said  Frances  by  his  second  wife,  and  no  other  issue  male ;  and  that  Thomas  £arl  of 
Oisory  died  the  2d  of  Jwm  1681,  and  that  Fra^Mes  Viaoounteas  LaneAorougK  the 
widow  of  George  Lord  Lanesborough,  died  the  1st  of  May  1700,  in  the  life-time  of  the 
said  James  Viscount  Lanesborough. 

That  James  then  Viscount  Lanesborough,  Decemher  1,  1683,  after  the  death  of 
his  father,  entred  upon  the  premisses,  and  was  thereof  possessed,  and  the  said  surviving 
trustees  became  seised  of  the  said  manors,  towns  and  lands  in  the  declaration  men- 
tioned, by  virtue  of  the  said  deeds  of  lease  and  release,  bearing  date  respectively  the 
3d  and  4th  of  May  1673,  in  such  manner  as  the  law  allows. 

That  the  said  James  Viscount  Lanesborough,  and  the  said  Earl  of  Arran,  Lord 
Bishop  of  London,  and  Sir  Hugh  Chdmondeley,  the  then  surviving  trustees,  by  in- 
denture of  lease  and  release,  the  16th  and  I7th  of  October  1684,  for  the  barring  all 
estates  tail,  reveruons  and  remainders,  and  to  the  end  to  settle  and  assure  the  same 
as  therein  i^r  mentioned,  did  convey  to  Edward  Brahaeon,  Esq.,  and  William 
^inyfA.  Gent,  and  their  heirs,  amongst  others,  the  manors,  castles  and  lands  in  question, 
to  the  intent  [265]  and  purpose,  that  one  or  more  common  recovery  or  recoreries 
might  be  thereof  hod  and  suffered ;  which  said  recovery  or  recoveries  should  be  and 
enure  to  the  use  of  the  said  JaTnes  Viscount  Lanesborough,  for  his  life,  without  impeach- 
ment of  waste  ;  and  after  his  decease,  then  to  the  use  of  the  Lady  Mary  Viscountess 
Lanesborough,  wife  of  the  said  James  Viscount  Lanesborough,  for  her  life,  as  and  for 
an  increase  or  augmentation  of  her  jointure,  and  in  bar  of  her  dower  and  thirds  at 
common  law  ;  and  after  her  decease,  then  to  the  use  of  the  said  James  Viscount  Lanes- 
borough and  his  heirs. 

That  the  stud  recovery  was  accordingly  suffered,  HUl.  36  Car.  2,  1G86,  of  the  said 
manors,  towns  and  lands  in  question,  in  which  Fergus  Farrell,  Esq.,  and  Edward 
NangU,  Gent,  were  demandants,  and  the  said  Brabaeon  and  SmyOi  were  tenants,  who 
Touched  the  said  James  Viscount  Lanesborough,  who  vouched  the  common  vouchee. 

That  the  said  James  Viscount  Lanesborough  being  so  possessed  of  the  manors, 
towns  and  lands  in  question,  October  16,  1722,  did  make  his  last  will  and  testament, 
and  did  thereby  devise  to  George  Hooper,  Lord  Bishop  of  Bath  and  Wells,  and  Hatton 
Compton,  Lieutenant  General,  and  i2o^r£  Dormer,  £s(j[.,  a  judge  of  the  Common 
Pleas,  and  James  Middleton,  Esq.,  and  their  heirs,  all  his  manora,  lands,  tenements 
and  hereditaments  whatsoever  in  the  kingdom  of  Ireland,  in  which  he,  or  any  person 
in  trust  for  him,  had  any  est&te  of  inheritance  or  other  interest,  in  possession,  reversion, 
remainder  or  expectancy,  in  trust  nevertheless,  and  to  and  for  the  several  uses  therein 
after  expressed :  that  is  to  say,  that  from  and  after  his  decease,  his  said  trustees  should 
stand  and  be  seised  of  all  the  said  premisses  in  the  said  county  of  Longford,  in  trust 
for  the  heirs  of  his  body  :  and  for  want  of  such  issue  he  did  will  and  devise  that  the 
said  trustees  should  pennit  and  suffer  his  sister  Charlotte  Lady  Beaufo^^  for  and  during 
her  life,  to  have  and  receive  for  her  own  use  and  behoof,  the  rents,  issues  and  profits 
of  the  farm  and  land  of  [266]  Codcroy  Barony  of  Rathline  in  the  said  county  of  Long- 
ford ;  and  after  her  decease,  his  said  trustees  should  permit  and  suffer  his  said  wife 
to  have  and  receive  to  her  own  use  the  rents,  issues  and  profits  of  the  said  premisses 
last  mentioned.  And  his  will  was,  that  his  said  trustees  should  suffer  his  said  wife, 
from  and  immediately  after  her  decease,  to  have  and  receive  to  her  own  use,  all  the 
rents,  issues  and  profits  of  all  the  rest  and  residue  of  his  said  manors,  lands  and  real 
estate  in  the  kingdom  of  Ireland,  for  her  life  ;  and  after  her  decease,  directed  his  trustees 
should  convey  uie  said  premisses  to  the  several  uses  in  the  said  will  mentioned,  viz. 
To  the  use  of  John  Bell  Lane,  the  eldest  and  only  grandson  of  his  sister  Mary  Bingham, 
afterwards  called  Mary  MidtUeton,  deceased,  for  his  life ;  and  after  his  decease,  to  the 
use  of  his  first  and  other  sons  in  tsil  male,  with  several  remainders  over :  and  he  did 
appoint  his  said  wife  sole  executrix  of  his  said  will. 

That  the  said  James  Viscount  Lanesborough  Aupust  30,  1724,  died  possessed  of 
the  said  manors,  towns  and  lands  in  question,  and  without  issue. 
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That  the  said  Frances  Lane,  daughter  of  tlie  said  George  Lord  Viscount  Lanes- 
borough  and  devisee  in  his  said  last  will,  married  Henry  Fox,  and  by  him  had  issue 
George  Fox  the  lessor  of  the  plaintiff,  her  eldest  son  and  heir ;  and  the  said  Henry 
died  the  13th  day  of  October  1718,  and  the  said  Frances  died  the  12th  day  of  December 
1712,  leaving  the  said  George  the  lessor  of  the  plaintiff,  her  eldest  son  and  heir  of  her 
body,  who,  on  the  Ist  of  Sefdemher  1724,  enteired  upon  the  said  TO'emiBBea,  and  was 
thereof  seised  as  the  law  directs,  and  made  the  lease  to  the  said  Marie  Anthony  Morgan, 
as  in  the  declaration  above-mentioned,  who  entered  upon  the  premissee,  uid  was 
possessed  thereof  until  the  said  Mary  Viscountess  Lcmedmrough  entered  upon  the 
premisses  and  ejected  him. 

But  whether  upon  the  whole  matter  found  by  the  said  jury,  the  said  Lady  Vis- 
eonntess  Lanesborough  be  guilty  of  the  said  trespass  or  not,  the  jury  are  alto^-[267]-ther 
ignorant :  and  if  the  Court  judge  her  guilty,  then  they  find  her  guilty,  and  aaeeas 
damages  and  costs ;  but  if  the  Court  do  not  think  her  guilty,  then  they  say  she  is 
not  guilty. 

The  jury  find  the  several  settlements,  recovery  and  wills  herein  before-mentioned 
inhcBeverba: 

BUI.  1730.  The  Court  of  Exduqaer  in  Ireland  gave  judgment  for  Mr.  Morgan 
the  leasee  of  George  Fox,  Esq.,  and  £68,  18s.  for  damages  and  costs. 

The  same  term  the  said  Lady  Viscountess  Dowager  Lanesborough  brought  her 
writ  of  error  in  the  Excheatier  chamber  in  Ireland,  returnable  in  Easter  term,  1731. 
Upon  which  writ  of  error  tfxe  said  judgment  waa  affirmed  in  Easter  term,  1732.  Upon 
which  affirmance  of  the  said  judgment  the  said  Lady  Viscountess  Dowager  Lanes- 
borough brought  a  writ  of  error  before  the  House  of  Lords  of  Great  Britain,  which 
coming  on  to  be  heard  on  the  25th  and  26th  of  April  1733,  and  Mr.  Talbot,  Sohcitor 
General,  and  Mr.  Ryder,  having  argued  for  the  plaintiff  in  error ;  and  Sir  Philip 
Yorke,  Attorney  General,  and  Mr.  Lutwyche  for  the  defendant  in  error ;  the  judgae 
having  been  ordered  to  attend,  were  asked  their  opinion,  whether  Lord  James  took 
any  other  or  greater  estate  by  the  will  than  by  the  settlement  1  and  it  bang  agreed 
they  should  deliver  their  opinions  seriatim, 

Mr.  Justice  Reeve  delivered  his  opinion  with  his  reasons ;  that  the  Lord  James 
could  not  take  an  estate  tail,  no  alteration  being  made  by  the  will,  and  that  no  estate 
is  raised  to  Lord  James  by  implication.  Then 

Mr.  Justice  Lee,  Sir  William  Thompson,  Mr.  Justice  Fortescue,  Mr.  Baron  Comyns, 
Mr.  Justice  Probyn,  Mr.  Justice  Page,  and  the  Lord  Chief  Baron,  severally  deUvered 
their  reasons,  and  all  were  of  the  same  opinion. 

[268]  After  which  this  question  was  put  to  the  judges,  viz.  whether  any  or  what 
estate  Frances  took  by  the  will  of  Lord  George  "i  And  thereupon  Mr.  Justice  Reeve 
delivered  his  opinion,  with  his  reasons  for  it,  that  Frances  took  no  estate  whatsoever  ; 
but  that  the  devise  to  her  was  absolutely  void  in  its  creation,  as  being  in  too  remote 
a  contingency.  Also  all  the  other  judges  declared  themselves  of  the  same  opinion, 
and  severally  delivered  their  reasons. 

The  judgment  of  tiie  Extheqaer  Chamber  in  Ireland  affirming  the  judgment  ctf 
the  Court  oi  Exchequer  there,  was  rever8ed.(l) 

(1)  4  Bro.  Cha.  Rep.  96,  S.  C.  The  principle  which  governed  the  opinion  of  the 
judges  upon  the  questions  put  to  them  in  this  case  seems  to  have  been,  that  the  limita- 
tion to  the  daughter  Frances  Lane  was  future,  being  to  arise  after  the  failure  of  issue 
of  the  body  of  James  Lane,  and  of  the  heirs  male  of  the  body  of  the  father,  Sir  George 
Lane  :  now,  there  was  no  subsisting  estate  extending  to  the  issue  of  the  body  of  James 
Lane  (generally),  the  settlement  being  confined  to  his  first  and  other  sons,  and  thar  tssve 
male  -  nor  indeed  was  there  imy  estate  tail  in  Sir  George  Lane  himself,  to  extend  to 
the  heirs  male  of  his  own  body,  arul  therefore  the  estate  devised  by  Sir  George  Lane, 
could  not  be  considered  as  the  devise  ik  a  reversion  depending  or  expectant  on  such 
preceding  estates.  And  though  as  Sir  George  Lane  had  but  one  son,  and  there  was 
a  limitation  by  the  settlement  to  the  first  and  other  sons  of  such  son  in  taU  male,  the 
devise  for  want  of  heirs  male  of  his  {Sir  George's)  own  body,  might  have  been  con- 
strued as  a  devise  of  the  reversion  expectant  on  the  failure  of  sons  of  his  said  son,  and 
the  heirs  male  of  their  bodies ;  yet  as  there  was  no  pre-existing  estate  extending  to 
issue  female  of  the  body  of  James  Lane,  it  was  impossible  to  consider  the  deviae  on 
failure  of  issue  (graeraliy)  of  the  body  of  James  as  the  devise  of  a  rever8i<ni  eqpectant 
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on  failure  of  such  issue,  there  being  no  preceding  estate  extending  to  that  period,  conse- 
quently, unless  such  a  preceding  estate  was  raised  by  implication  (which  was  not 
admitted  by  the  judges),  the  devise  to  the  daughter  Frances  Jane  was  not  the  devise 
of  a  reversion,  but  was  an  executory  limitation  unsupported  by  any  preceding  estate ; 
and  being  not  to  take  effect  till  after  a  general  failure  of  issue,  was  therefore  too  remote. 
The  decision  in  Lady  Lanesborough  v.  Fax,  was  afterwards  very  amply  discussed  in 
the  case  of  Morgan  v.  Jones,  B.  E.  Hill.  1773,  and  by  the  whole  Court  allowed  to  be 
law.  Vide  Feame's  Coating.  Bern.  3  ed.  329;  7  Bra.  FaH.  Cos.  130  [2nd  ed.  3  Bro. 
P.  C.  323],  S.  C.  where  the  above  case  of  Morgan  v.  Jones  is  fully  stAted.  Moore  v. 
Lord  Farfur,  Lord  Baym.  37 ;  4  Mod.  316,  S.  0.  Badger  v.  Uoyd,  1  Saik.  232 ;  1  Lord 
Baym.  523.   Goodman  r.  Goodright,  2  Burr.  873. 


De  Term.  S.  Michaelis  4  Geo.  1L  in  Curia  Cancbllaria.  '  ' 

Case  58.— Rogers  versus  RoGOts. 
(3  P.  WtZi.  193,  S.  C.) 

A.  among  other  legacies,  gives  a  legacy  of  £5  to  B.  his  brother  and  heir,  and  then 
makes  his  beloved  wife  C.  his  sole  heiress  and  executrix  of  all  his  lands,  tenements, 
goods  and  chatties,  the  same  to  sell  and  dUpose  of  as  she  should  think  proper,  to 
pay  his  debts  and  legacies.  This  is  a  gift  to  her  of  the  surplus  in  fee ;  and  there  is 
no  resulting  trust  for  the  heir. 

William  Bogers  made  his  will,  and  gave  a  legacy  of  £5  to  if.  Bogers  his  brother, 
and  heir  at  law,  amongst  several  other  legacies ;  and  then  he  constituted  his  beloved 
wife  Mary  Bogers  his  whole  and  sole  heiress  and  executrix  of  all  his  lands,  tenements, 
goods  and  chattka  whatsoever,  real  and  personal,  the  same  to  sell  or  dispose  as  she 
should  think  proper,  to  pay  his  debts  and  legacies  of  that  his  last  will  and  testament. 
{Beg^Lib.  B.  1732,  fd,  330.) 

The  question  was,  whether  th»e  be  a  resulting  trust,  <£c,  for  the  plaintiiE  the 
hnr  at  law  % 

It  was  said  for  the  plaintiff,  that  in  cases  parallel  to  this,  the  determinations  had 
been  that  there  should  be  a  resuHiz^  trust.  l)ie  rule  at  law  in  deviseB  of  1^^  estates 
is,  that  the  heir  at  law  shall  not  ^69]  be  disinherited  without  express  words ;  and 
equity  has  followed  the  same  rule  with  respect  to  trusts  ;  in  the  present  case  it  is  not 
said  what  is  to  be  done  with  the  estate  after  the  particular  purposes  are  satisfied. 
2  Chan.  Ca.  115,  221,  2  Vem.  424  (Cul^pper  v.  Aston  et  e  amtra),  Bandall  versus 
Booloey,  there  was  a  legacy  given  to  the  heir  at  law,  as  in  the  present  case,  from  whence 
it  might  be  collected  that  it  was  not  intended  he  should  have  any  thing  else ;  yet  it 
was  held,  that  no  more  of  the  land  should  be  sold  than  was  necessary,  and  that  the 
rendue  ahould  go  to  the  heir.   2  Vem.  644,  Hobart  versus  The  Counteu  of  Suffdk, 
2  Vem.  645,  Bristol  versus  Hungerford  (2  Vem.  245.  which  case  in  3  P.  Witt.  194, 
iU)te  (c),  is  said  to  be  in  Vernon  erroneoudy,  but  in  Free,  in  Chanc  82,  aeatrately 
reported) ;  these  cases  go  farther  than  any  other  in  favour  of  the  heir,  and  even  than 
the  present  case ,  for  there  the  surplus  was  given  to  the  executrix  expresslv ;  yet  it 
was  decreed  to  the  heir  at  law.    Loader  versus  Loader  {Mosely,  356),  there  land  was 
devised  to  one  for  life,  with 'remainders  to  his  first  and  [every  other  son  in  tail,  and 
80  on  to  a  second  person  in  like  manner ;  and  for  default  of  such  issue  the  remainder 
in  fee  was  devised  to  the  testator's  kinsman  Bobert  (for  so  it  is  expressed)  and  his  heirs 
paving  £5000  to  particular  persons  who  were  heirs  at  law  of  the  testator ;  yet  it  was 
held  there  should  be  a  resulting  trust  for  the  benefit  of  those  heirs  at  law.  Heron 
versus  Elford,  Foidi.  6  Geo.  2,  2  Vem  571 ;  6  Co.  16.   On  the  other  hand  it  was  argued 
for  the  dnenduit,  it  cannot  be  controverted  but  that  the  legal  estate  passes  by  this  wiU ; 
for,  the  very  maViyig  one  his  heir  is  a  devise  of  the  fee  to  that  peison,  as  being  put  in 
the  place  oi  the  heir  at  law :  but  though  the  legal  estate  does  pass  in  point  of  law, 
yet  when  that  has  been  done  for  a  particular  purpose,  and  that  purpose  is  satisfied, 
It  has  been  construed  to  be  a  resulting  trust  to  the  heir  (ante,  254).   Therefore  the 
present  point  under  consideration  is  what  the  testator  intended ;  for,  making  a  con- 
struction contrary  to  that  would  be  making  a  new  will  instead  of  expounding  one. 
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And  a  difference  waa  taken  between  a  will  and  a  deed,  the  former  importing  a  bounty, 
which  the  latter  does  not.  -2  Cha/n.  Ca.  115,  228,  was  of  a  deed ;  and  it  appeared 
more  strongly  to  be  a  trust  than  in  the  present  case :  besides  in  that  case  there  was 
no  colour  [270]  for  supposing  a  bounty ;  but  here  the  testator  has  called  the  devisee 
his  well  beloved  wife ;  which  imports  a  kindness  for  her.  6  Co.  16,  is  not  applicable 
to  this  matter ;  for,  there  a  dinerence  was  taken  between  a  sum  in  gross  and  one 
issuing  out  of  the  rents  and  profits,  and  this  in  order  to  determine  what  quantity  of 
the  estate  the  devisee  was  to  have,  and  not  whether  a  trustee  or  not.  In  this  case 
the  testator  has  given  the  heir  at  law  a  legacy  of  £5.  But  suppose  it  had  been  only 
a  gift  of  a  shilling,  every  body  knows  that  would  have  implied  a  strong  intention  that 
he  should  have  nothing  else.  If  this  be  construed  to  be  a  resulting  trust,  there  must 
be  a  difierent  meaning  put  upon  the  same  dause  as  to  the  personal  estate  and  the 
land ;  for,  as  to  the  siu'plus  m  the  former,  it  must  be  for  her  own  benefit,  when  as 
to  the  latter  she  must  be  a  trustee  for  the  benefit  of  the  heir  at  law  ;  and  that  too 
when  the  testator  has  constituted  his  wife  by  his  will  to  be  his  heiress.  2  Vem.  425 
(Randall  v.  Bookey),  was  a  devise  upon  trust ;  and  as  the  testator  had  called  the  devisee 
a  trustee,  the  Court  would  not  determine  him  to  be  otherwise.  The  same  answer 
may  be  given  to  2  Vem.  644  (Hobart  v.  the  Countess  of  Suffolk).  But  2  Vem.  646 
(Countess  of  Bristol  v.  Hungerford),  Mr.  Attorney  General  said,  was  a  case  too  strong 
to  prove  any  thing ;  for,  there  money  was  decreed  against  the  executor,  whea  the 
Buxplus  was  expressly  given  him.  In  Loader  versus  Loader  there  was  an  enness 
trust ;  and  in  Jaeron  versus  Elford  land  was  devised  upon  special  trust  and  confidmce 
to  sell  for  payment  of  debts  in  case  the  personal  estate  should  prove  deficient,  unless 
the  devisees  should  think  proper  to  raise  the  same  by  any  other  ways  and  means. 
The  cases  cited  in  favour  of  the  defendant  were  Chancery  Cases  196.  North  tsisus 
CromptonXl)  2  Vem.  247 ;  Afrr.  Eq.  Ca.  273.(2) 

Lord  King,  Lord  Chancellor.  I  think  here  ia  no  resulting  trust  for  the  benefit 
of  the  heir ;  though,  perhaps,  the  cases  on  this  head  are  not  recondlable  to  one 
another.  The  word  Heiress  on  all  sides  is  agreed  to  carry  the  fee ;  then  what  is  there 
in  the  will  to  draw  the  estate  out  of  her  ?  It  is  true  a  limitation  in  a  oonveyimoe  to  a 
man  [271]  and  his  heiis,  without  declaring  the  use,  will  not  pass  the  use  for  want  of  a 
consideration  :  but  a  devise  implying  a  consideration  in  itself,  there  is  no  occasion 
to  declare  the  use  in  order  to  convey  the  interest  of  the  land ;  and  if  this  wen 
insufficient,  yet  being  to  a  wife  whom  the  husband  mentions  with  affection,  it  is  im- 
possible to  imujile  he  intended  to  give  the  land  away  from  her,  and  make  her  a 
trustee  for  his  hdr :  and  though  it  is  said  that  this  is  only  a  power  to  sell  or  dispose 
of  the  real  and  persoruU  estate,  yet  it  is  a;  sAe  thinks  proper,  either  the  one  or  the  other 
at  her  election.  Suppose  the  devise  had  been  to  a  man  and  his  heirs,  to  pay  debts, 
the  land  would  be  assets  at  law  ;  and  there  is  no  more  in  this  case ;  only  the  testator 
hath  in  this  case,  by  making  her  heiress,  placed  the  devisee  in  the  room  of  the  heir, 
and  made  her  absolute  owner  of  the  whole.  Besides,  the  personal  and  real  estate 
being  mixed  together,  if  there  could  be  a  resulting  trust  of  the  one,  there  must  be  the 
same  of  the  other ;  which  was  never  pretended  where  the  executor  had  no  ^eacy, 
or  was  not  cut  ofi  by  some  express  wonls.  And  (he  said),  2  Vem.  247,  and  1  Chan. 
Ca.  196,  7,  were  fuU  in  point,  and  decreed  for  the  defendant. 

(1)  Katrine  Cromplon,  spinster,  seized  in  fee  of  the  lands  in  question,  made 
her  will  in  the  foUowiiUF  words  :  "  I  ordain  and  constitute  Henry  NorOi^  Esq.,  execu- 
"  tor  of  this  my  last  wiU,  and  I  do  give  all  my  estate  real  and  persoruU,  to  dispose  of 
"  for  the  payment  of  all  my  just  debts,  and  for  the  performing  of  all  such  legacies  as 
"  I  have  herein,  or  by  the  codicil  annexed,  bequeathed  imto  my  execuior  above-named  " : 
and  gives  sevei^  legacies  in  money,  and  amongst  others  £200  to  the  defendant  her 
uncle  who  was  her  neir  at  law  :  the  Lord  Keeper  assisted  by  four  of  the  judges  all 
agreed,  that  a  fee  passed  by  the  devise  :  and  as  to  the  implied  trust  all  conceived  there 
was  not  any  implied  trust  for  the  heir-  of  the  surplus,  for  if  there  were,  the  devisee  had 
no  benefit ;  and  to  no  purpose  was  the  devise  of  the  £200  to  the  heir  if  she  had  intended 
the  surplus  to  the  heir. 

(2)  Coningham  v.  Mellish,  which  was  a  devise  of  lands  to  A.  and  his  heirs  and 
assigns  for  ever,  in  trust,  to  be  sold  for  payment  of  (dl  his  debts  and  l^sjacies  and  makes 
A.  executor.  The  surplus  after  debts  and  legacies  was  held  to  be  no  resulting  trust 
for  the  heir,  as  it  would  have  been  on  a  like  case,  on  a  conveyance  executed. 
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Case  59.— Carter  versus  Carter. 


Money  devised  to  be  laid  out  in  land  to  the  use  of  B.  in  tail,  remainder  to  the  use  of 
C.  in  fee ;  (having  no  issue)  agrees  with  C.  hy  deed  to  divide  the  money,  and 
before  this  agreement  is  executed  B.  dies :  this  agreement  shall  bind,  in  lavour 
of  h»  executors. 

A.  devised  £800<3  m  be  laid  out  in  land,  and  settled  to  the  use  of  B.  in  tail,  remainder 
to  C.  in  fee ,  B.  and  C.  agreed  by  aiticles  of  writing  to  divide  the  money  in  the  manner 
therein  mentioned  ;  B.  the  tenant  in  tail,  died  without  lEsue  soon  after  the  making 
of  the  articles,  and  before  thej  were  executed  by  a  division  of  the  money.  This  came 
before  the  Court  by  w&y  of  appeal  from  the  kdls,  where  a  specific  performance  of 
the  articles  was  decreed  in  favour  of  the  executor  or  administrator  of  JS. 

[272]  Note :  Some  years  before  the  articles  were  made,  there  was  a  decree  obtained 
to  have  the  money  laia  out  in  land,  and  settled  according  to  the  will ;  but  the  matter 
rested  there. 

LtUtoyeht,  In  support  of  the  decree,  said,  that  at  the  dme  of  the  agreement  it  v&s 
very  beneficial  to  the  person  who  had  the  remainder,  because  the  tenant  in  tail  might 
have  barred  the  ranainder,  had  the  m<mey  been  laid  out  in  land,  and  settled  as  the 
will  directed.  It  is  a  rule,  if  money  is  to  be  laid  out  in  land  and  settled  to  one  in  tail, 
the  remainder  to  another  in  fee,  that  he  in  remainder  shall  not  be  barred  of  his  con- 
tingency by  the  payment  of  the  money  to  tenant  in  tail ;  but  in  the  present  case  he 
in  remainder  is  consenting  to  the  division.  Legat  versus  Sewell,  2  vem.  551.  It 
has  been  held  since  in  the  case  of  Colwell  and  Skadwell  (see  this  case  stated  in  Chaplin 
V.  Homer,  1  P.  Will.  484),  that  if  money  is  to  be  laid  out  in  land  and  settled  on  one 
in  tail,  with  remainder  to  the  same  person  in  fee,  it  shfdl  be  paki  over  to  the  (1)  tenant 
in  tail ;  because  immediately  after  the  money  is  laid  out  in  land  and  settled,  he  may 
bar  his  issue. 

A  fine  may  be  taken  and  completed  so  far,  even  in  vacation  time,  as  to  bar  the  issue 
in  tail ;  but  a  recovery  to  bar  an  estate  tail,  or  remainder  dependent  on  such  estate, 
cannot  be  sufEered  but  in  term  time ;  which  is  given  as  a  reason  why  money  may  be 
paid  to  tenant  in  tail,  with  remainder  in  fee  to  hunsdf,  but  not  when  the  remainder  is 
mnited  over  to  another. 

Mr.  Attorney  General  contra :  there  is  no  reason  to  make  a  distinction  between 
the  issue  in  tail  and  a  remainder ;  for,  the  one  is  as  much  in  the  view  and  contempla- 
tion of  him  who  made  the  settlement  as  the  other ;  and  the  majus  and  minus  of  the 
time  necessary  to  compleat  a  fine  and  recoveir  will  not  alter  the  case. 

[273]  Mr.  Byder  on  the  same  side,  insisted,  equity  wiU  not  decree  money  to  tenant 
in  tail,  though  he  has  a  remainder  in  fee  to  himself.(2)  And  afterwards  cited  Weldon 
versus  Oxendon,  July  1731,  at  the  Rolls.  A  man  by  will  left  £3000  to  his  wife,  to  be 
paid  within  six  months  after  his  decease,  provided  she  would  release  all  her  right  to 
dower  of  his  real  estate :  she  died  before  the  end  of  the  six  months  and  before  any 
rdease  had  been  ofiered  to  her ;  yet  it  was  decreed,  that  she  not  having  performed 
the  condition,  no  one  would  be  intitled  to  the  le^y,  and  therefore  the  bill  was  dis- 
missed. If  a  husband  before  marriage  covenants  to  make  his  wife  a  jointure,  and 
she,  in  consideration  thereof,  covenants  to  convey  her  land  to  the  use  of  her  husband 
and  his  heirs,  and  the  wife  dies  before  the  jointure  is  made,  a  court  of  equity  will  not 
compel  a  specific  performance  of  those  articles. 

Mr.  Sdicitor  General  in  his  reply  admitted  the  case  of  Weldon  versus  Oxendon, 
because  the  widow  had  an  election  ;  which  never  being  made,  she  could  not  be  intitled 
to  the  legacy  ;  but  distinguished  it  from  the  present  case,  becauBe  here  both  parties 
are  bound  by  the  mutual  agreement. 

As  to  the  case  of  a  covenant  by  the  wife  before  marriage,  he  said  a  court  of  equity 
would  compel  a  specific  performance,  though  she  died  before  a  jointure  was  made ; 
and  that  it  was  so  determined  in  the  case  of  Colter  versus  Layer  dt  al'  (2  P,  Will.  623). 

Lord  Chamedlor.  This  is  a  mutual  agreement  between  the  parties  to  have  the 
money  divided  between  them ;  and  there  were  no  children  of  tenant  in  tail  tn  esse. 
Hie  tenant  in  tail  died  before  any  thing  was  done  in  pursuance  of  the  articles ;  yet 
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every  thing  may  be  done  now  as  well  aa  it  might  m  his  life-time.  The  decree  was 
affirmed. 

[274]  ^ote :  He  seamed  to  lay  a  good  deal  of  stress  on  tenant  in  tail's  dying  without 
issue. 

(1)  So  Bmsm  v.  Benson,  1  P.  WUL  130.  Sedy  v.  Jago,  ibid.  389.  Short  t.  Wood, 
ibid.  471.  Edioards  t.  Countesa  of  Warwick,  2  P.  Will.  173.  Trafford  v.  Boekm, 
3  Atk.  447.  Coningham  v.  Moody,  1  Ves.  176.  Bradish  v.  G«,  Ami»i.  129. 
Oldham  v.  Hughes,  2  Aifc.  453. 

(2)  So  Eyre'*  case,  3  /*.  Will.  14,  and  Mr.  Owsiow's  case  mentioned  in  the  note  to 
Eyre's  case  :  but  the  present  practice  it  should  seem  is  confonnable  to  the  oi»nioiis 
contained  in  Benson  v.  Benson,  and  the  other  cases  <»ted  in  note. 


A.  by  will  gives  all  his  personal  estate  to  his  three  sisters,  equally  to  be  divided  between 
them,  and  (being  indebted  by  simple  contract,  bond  and  mortgage)  gives  his  real 
estate  to  his  four  sons,  chargeable  with  his  just  debts  ;  and  makes  his  sisters  his 
ezeeutrizes.  The  personal  estate  shall  be  ap|med  in  exoneration  of  the  real :  especi- 
ally as  one  of  these  funds  must  be  exhausted. 

Raiph  Wilbraham,  being  seised  and  possessed  of  a  real  and  personal  estate,  dis- 
|>osed  of  the  same  by  will  in  manner  following :  "  I  give  all  my  personal  estate  what- 
soever to  my  three  loving  sisters,  equally  to  be  divided  among  them  ;  and  I  give 
"  my  real  estate  to  my  four  sons,  chargeable  with  the  payment  of  my  ju^  debts  " ; 
■and  after  makes  his  three  sisters  hJs  executrixes.  The  testator  died  iiuiebted  by  sim^^ 
contract,  bond  and  mortgages.  The  Master  of  the  Rolls  decreed,  that  the  personal 
estate  should  be  first  applied  towards  payment  of  all  the  debts,  and  that  the  real  estate 
ought  to  come  in  only  to  supply  the  deficiency,  in  case  there  should  be  any.  From 
this  decree  the  executrixes  appealed. 

Mr.  Solicitor  General  for  the  appellants  said,  on  the  face  of  the  will  it  appeared 
the  testator  intended  his  real  estate  should  be  first  applied  to  the  payment  of  his  debts  ; 
and  that  though  he  could  not  with  respect  to  creditors  prevent  them  from  taking 
advantage  of  the  legal  fund,  yet  since  he  had  originally  a  power  to  direct  out  of  which 
of  his  estates  his  debts  should  be  paid,  and  he  has  provided  another  fund  for  that 
purpose,  this  Court  will  so  marshal  the  assets,  that  his  intent  may  take  effect  And 
though  in  this  case  his  sisters  are  made  encutrixes,  yet  they  do  not  take  as  such ; 
for,  me  direction  in  the  will  is.  that  the  personal  estate  shall  be  equally  [27€]  divided 
amongst  them ;  which  is  in  a  manner  different  from  what  they  could  have  taken  in, 
as  executrixes ;  for,  that  would  have  been  jointly.  It  is  the  common  doctrine  of  this 
Court,  that  the  Hmres  Foetus  {Goiver  v.  Mead,  Free,  in  Chanc.  2,  3)  shall  have  the 
same  benefit  of  the  personal  estate  in  discharge  of  the  real,  as  the  Hceres  Natus  ;  yet 
when  the  testator  has  subjected  the  gift  to  the  payment  of  debts,  then  it  ought  transire 
cum  onere. 

Mr.  Feer  WiUiaTns  and  Mr.  Fenwick  on  the  same  side,  cited  2  Vem.  756,  718, 
477,  in  the  last  of  which  cases  the  Lord  Keeper  says  an  express  devise  shall  not  be 
defeated  by  applying  the  personal  estate  to  pay  oS.  a  mortgage. 

Mr.  Willes  for  the  sons.  The  testator  was  not  obliged  in  law,  equity  or  conscience 
to  make  such  provision  for  his  sisters,  as  he  was  for  his  children ;  sua  it  is  the  constant 
practice  to  allow  them  the  same  favour  as  (n^itors.  It  is  a  rule,  that  where  a  person 
IS  made  executor,  and  comes  to  the  personal  estate  in  that  right,  it  ranains  liable  to 
be  applied  for  the  payment  of  debts  in  exoneration  of  the  real  estate,  though  the  latter 
is  charged  by  the  will.  So  it  is  where  the  personal  estate  is  devised  to  one  by  name, 
who  afterwards  is  made  executor  in  the  will.  2  Vem.  43,  302.  These  two  cases  do 
not  go  so  far  aa  the  present  case,  because  there  was  no  charge  on  the  land  by  the  will, 
but  by  the  mortgage  only.  But  2  Vem.  153,  56d,  are  full  as  strong.  He  observed, 
that  the  word  in  the  will  was  chargeable,  which  he  said  was  not  so  strong  aa  if  the  word 
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charged  had  been  made  use  of ;  for  the  former  may  refer  to  the  failure  of  the  personal 
estate.   2  Vem.  112 ;  2  Vent.  349,  were  cited  by  Mr.  S^xtcy  on  the  same  side. 

Lord  Chanedior  King.  Here  ia  no  dame  to  charge  the  real  estate  at  all  events ; 
the  word  ia  chargeable.  The  natural  construction  of  a  will,  where  the  testator  gives 
all  his  personal  estate  to  one  whom  he  makes  his  executor,  is,  that  the  personal  estate 
must  go  to  the  creditors,  and  the  ^t  must  be  intended  after  debts  ptaid.  The  testator 
[276]  has  made  his  real  estate  subject,  in  case  the  personal  estate  fail. 

The  decree  was  afiirmed. 

N.  B.  In  this  case  the  real  and  personal  estates  were  much  of  the  same  value,  and 
the  debts  must  have  exhausted  the  one  or  the  other  fund ;  so  that  had  the  judgment 
of  the  Court  been  otherwise,  the  man's  children  would  have  been  left  without  any 
provision. 

{Vide  ante,  63.  202,  and  references ;  also  Forrester  v.  Lord  Leigh,  AmbL  Bep.  171.) 


-De  Terming  Pascii*  8  Geo.  II.  in  Curia  Cancellaul£.  ; 
Case  61. — Lvtwyche  versus  Lutwvcue. 
25Jiraf^l735. 

A  descent  of  lands  in  Borough  English  to  the  youngest  son  will  not  prevent  his  having 
a  full  distributive  share  of  his  father's  personal  estate. 

Thomas  Lulwychet  Esq.,  died  intestate,  possessed  of  a  personal  estate,  and  seised 
of  a  copyhold  in  fee  at  Tumham  Green,  which  was  in  the  nature  of  Borough  English. 

This  cause  came  on  by  way  of  amicable  suit  to  determine  this  question,  whether 
the  youngest  son  should  nave  an  equal  share  with  the  other  children  of  the  personal 
estate,  exdusive  of  the  c(^hold,  or  onlv  so  much  as  with  that  copyhold  would  make 
his  porticm  equal  to  that  of  the  other  children  t 

Mr.  Solicitor  General  for  the  plainti:ff,  the  yoimgest  son.  This  question  intirely 
depends  upon  the  statute  22  &  23  Car.  2,  cap.  10,  sect.  5,  of  distributing  intestates 
estates.  The  Borough  English  estate  by  law  descends  to  the  plaintiS,  ajid  there  are  no 
express  words  in  the  statute  to  take  it  from  him,  or  to  exclude  him  from  his  share 
of  the  personal  estate. 

[277]  Mr.  Green.  The  words  of  the  statute  are  to  exclude  such  child,  who  shall  have 
any  estate  by  the  settlement  of  the  intestate,  and  the  plaintiff  takes  this  Borough 
En^ish  estate  as  his  heir  at  law  by  the  custom,  and  not  by  any  settlement. 

Mr.  Attorney  General  for  the  deffflodants  the  other  children.  The  statute  of  dis- 
tributions was  penned  by  dvilians,  without  assistance  of  the  common  lawyers.  The 
primary  and  ultimate  intention  of  that  statute  was  to  ms^e  all  the  chil^n  of  the 
mteetate  equal ;  and  if  the  plaintiff  prevails,  there  will  be  an  inequality. 

A  person  ma^  take  by  settlement  and  by  descent  also ;  as,  where  an  estate  by 
settlement  is  limited  to  the  heir  of  the  body  of  a  tenant  for  life,  such  heir  comes  in 
both  by  descent  and  settlement.  The  exception  in  the  statute  is,  of  the  heir  at  law 
only  ;  the  question  then  is,  who  is  meant  by  heir  at  law  t  In  common  parlance,  heir 
at  law  means  nothing  but  eldest  son.  According  to  the  common  law  tne  eldest  son 
is  the  heir  at  law,  and  distinguished  from  the  heir  by  custom.  The  statute  means 
only  the  eldest  son.  Co.  Lit  376,  Tit^  WarraiUy.  Heir  in  Borough  English  'a  not 
heir  at  common  law.  Hob.  A  man  may  be  hur  to  the  land,  and  not  heu*  at  law  to 
the  person.  There  is  no  pre-eminence  but  to  the  eldest  son  by  any  law  divine  or 
human ;  the, act  intended  to  put  the  heir  in  that  sense.  In  the  statute  it  is  heir  at 
law  in  the  singular  number.  If  any  other  but  the  eldest  son  had  been  intended  to 
be  excepted,  it  would  have  been  heir  or  heirs  at  law.  Pratt  versus  Pratt,  May  11, 
1732.  Decreed  at  the  BUls,  that  the  heir  in  Borough  English  shoiUd  bring  his  estate 
into  Hotch  Pot. 

Mr.  Brown.  Before  the  statute  of  distribution  all  lands,  as  well  as  goods,  were 
(by  the  civil  law)  distributable  among  the  children  equally ;  and  the  intent  of  that 
statute  is  the  same,  except  with  respect  to  the  heir  at  law.  The  word  settlemeni 
is  of  various  significations.  Money  advanced  to  a  stranger  to  make  a  settlement  on 
a  child  is  not  an  advancement  witlun  the  words  of  the  act :  yet  in  equity  it  had  always 
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been  held  to  be  an  advancement.  [2783  act  is  to  be  construed  in  an  equitaUe 
flense,  and  not  according  to  the  letter  of  it ;  and  equality  among  younger  cnildiCTi 
is  intended  by  it  Personal  advancement  to  the  heir  at  law  is  not  within  the  statute  ; 
yet  he  must  bring  it  into  Hatch  Potch.  Pkinsy  versus  Phiney,  2  Vem.  638.  The  son 
and  heir  intitled  to  £500  under  a  marriage  agreement,  decreed  to  bring  it  into  Notch 
Pot,  upon  the  statute  of  distributions,  though  in  nature  of  a  purchaser.  2  Vem.  558, 
Willcox  versus  WUleoXy  the  father  covenanted  to  settle  £100  per  annum  on  his  son, 
but  did  not ;  yet  having  suffered  £100  per  annum  to  descend  upon  him,  that  was 
decreed  to  be  a  good  peitormance  of  the  covenant,  and  the  personal  estate  was  ordered 
to  be  distributra  among  the  other  children  according  to  the  custom  of  the  city  of 
London.  A  pexson  buying  Borough  En^ish  lands,  Imowa  the  sune  will  descend  to 
his  youngest  son ;  which  is  the  same  thing  as  a  settlement  or  provision  for  the  youngest 
son.  The  act  is  only  in  favour  of  primogeniture.  There  are  different  species  of  heiis 
at  law ;  the  heir  at  law  spoken  of  in  the  act  by  way  of  eminence,  is  the  most  worthy. 
The  act  comprehends  only  one  heir,  and  that  must  be  eldest,  which  is  the  most 
worthy.  Carter  versus  Crowley,  Baym.  65^1.  All  the  representatives  have  the  in- 
testate for  their  correlative  throughout  the  whole  act.  Taylsr  versus  Webb,  SiyUs, 
207,  where  the  act  speaks  of  the  wife,  it  means  the  wife  of  the  intestate;  of  a  child, 
the  child  of  the  intestate ;  of  the  heir  at  law,  the  heir  at  law  of  the  intestate ;  dc.  Heir 
at  law  in  Borough  English  is  not  heir  at  law  to  the  intestate,  but  only  to  the  land  ; 
therefore  such  an  heir  at  law  cannot  be  meant  by  the  act.  Suppose  the  intestate  had  left 
only  daughters :  all  the  estate,  both  real  aod  personal,  would  he  equally  divided  amongst 
them.  U  the  heir  in  Borough  English  is  meant  by  the  statute,  ne  must  be  privileged 
throughout  The  privilege  is  not  annexed  to  the  land,  but  to  the  person :  and 
suppose  the  heir  in  Borough  English  had  had  a  freehold  estate  of  £1000  per  annum 
settled  on  him  by  the  intestate  in  his  life-time,  it  could  not  have  been  said  he  should 
bring  the  freehold  estate  in  Hotch  [279]  Pot,  and  not  the  Borough  En^tah :  both 
or  neither  must  be  brought  into  Hotch  Pot. 

Heply.  The  intent  of  the  statute  to  make  all  the  children  equal  does  not  appear. 
The  question  is,  if  there  are  any  words  in  the  statute  to  exclude  the  heir  in  Borough 
English  from  having  his  share  in  the  intestate's  personal  estate  ?  There  are  none.  Before 
the  statute  the  heir  in  Borough  English  must  by  the  common  law  have  had  the  eetat«  : 
it  follows  then  that  he  must  have  it  still ;  for,  the  law  is  not  altered. 

Lord  Chancellor.  The  question  is,  whether  the  first  words  in  the  statute  (the 
residue  to  be  divided  by  equal  portions  amongst  the  ehUdren  of  the  intestate)  are  extensiTe 
enough  to  bring  the  Borough  English  estate  into  Hotch  Pot  1  The  second  question 
is,  whether  by  the  second  words  (other  than  such  child  (not  being  heir  at  law)  who  shcUl 
have  any  estate  by  the  settlemejit  of  the  intestate,  or  shall  be  advanced  by  the  intestate 
in  his  life-time,  by  portion  or  portions  equal  to  the  share  which  shaU  by  such  distribu- 
tion be  allotted  to  the  others  to  whom  such,  distribution  shall  be  made)  the  plaintiff  can 
be  excluded.  It  is  proper  to  take  into  consideration  what  the  law  was  before  the 
statute.  All  the  children  had  a  right  to  administration  if  there  was  no  wife ;  and 
if  administration  was  granted  to  one,  a  prohibition  went  to  compel  the  ordinary 
to  distribute.  The  first  clause  specifies  to  what  persons  distribution  shall  be  made, 
that  is,  amongst  all  the  children  equally,  except  tnose  who  had  any  estate  by  settle- 
ment, or  shomd  be  advuiced ;  and  those  which  were  advanced  are  totally  excluded. 
The  third  clatise  is,  if  any  child  is  advanced  in  port,  such  child  is  to  have  so  much  more 
as  will  make  his  share  equal  with  the  rest  unadvanced :  they  are  material  words, 
other  than  such  child  who  shall  have  any  estate  by  settlement  from  the  intestate.  The 
question  is,  what  is  meant  by  the  word  settlement  1  There  was  no  settlement  made 
by  the  intestate  in  this  case ;  it  was  only  a  common  purchase  made  by  him.  The 
[280]  plaintiff  took  the  estate  by  descent,  and  not  by  any  settlement  The  act  of  law 
throws  the  estate  upon  the  youngest  son  ;  not  the  act  of  the  father  :  he  has  permitted 
the  land  to  descend  to  the  youngeat  son,  but  he  is  not  by  the  words  of  the  act  thereby 
excluded  from  his  share  of  the  personal  estate.  It  is  a  casus  omissus.  I  cannot  supply 
any  clause  in  an  act  of  parUament,  though  I  may  expliun  doubtful  words.  The  ex- 
ception in  the  statute  was  intended  for  one  person ;  I  cannot  say  it  was  so  intended 
throughout.  The  last  clause  is  explanatory,  and  shews  what  was  intended  to  be 
excepted,  only  land  which  the  heir  at  law  would  have  by  descefU  or  othenrise ;  not 
pecuniary  advancement.  In  common  parlance  the  heir  at  law  is  the  eldest  son,  in 
relation  to  the  intestate,  and  is  only  one  person  ;  and  not  the  heir  in  Borough  English  : 
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the  exception  extends  only  to  the  eldest  son.  But  there  is  no  law  for  the  plaintiff 
to  bring  the  Borough  English  estate  into  Hotch  Poty  only  this  statute ;  and  there  are 
no  words  here  that  oblige  him  to  it. 

Decreed  on  account  of  the  persona!  estate  of  the  intestate,  and  that  the  plaintif! 
have  an  equal  share,  without  regard  to  the  value  of  the  Borough  English  estate. 

N.B.  The  case  of  Pratt  and  Pratt  {Fitzgibbon  Hep.  284)  came  after  this  case  before 
the  Lord  Chancellor  Talbot ;  and  he  reversed  the  decree  of  the  Master  of  the  RoUs, 
and  decreed  agreeably  to  this  case.    Vide  Appendix  to  Robinson  of  Gavelkind. 


:  [281]  Dk  Term.  S.  Hillarh  10  Geo.  II.  in  Curia  CANCEiiARiA 

Case  62.— Barbuit's  Caae  in  Chancery. 

[See  MagdaUna  Steam  Navigation  Commny  t.  Martin,  1859,  28  L.  J.  Q.  B. 
311.    The  Charkieh,  1873,  L.  R.  4  Adm.  &  Ecc.  89.] 

Of  foreign  ministers,  consuls,  dtc  Whether  privileged  by  the  statute,  which  is  de- 
claratiTe  of  the  law  of  nations ;  l^ere  is  no  prescript  form  of  appinting  them.  A 
foreign  minister  who  uses  merchandizing  does  not  thereby  lose  his  privilege ; 
though  any  of  his  retinue  in  sack  case  would,  lli^teis  of  commerce  may  be  proper 
objects  for  the  employment  of  ambassadors.  Yet  qaere  Whether  Consuls  have  such 
privil^e  1 

BarhuU  bad  a  commission,  as  agent  of  commerce  from  the  King  of  Prussia  in  Great 
Britain,  in  the  year  1717,  which  was  accepted  here  by  the  Lords  Justices  then  the 
King  was  abroad.  After  the  late  King's  demise  his  commission  was  not  renewed 
until  1735,  and  then  it  was,  and  allowed  in  a  proper  manner ;  but  with  the  recital 
of  the  powers  given  him  in  the  commission,  and  allowing  him  as  such.  These  com- 
missions were  directed  generally  to  all  the  persons  whom  the  same  should  concern 
and  not  to  the  King :  and  his  business  described  in  the  commissions  was,  to  do  and 
execute  what  his  Prussian  Majesty  should  think  fit  to  order  with  regard  to  his  sub- 
jects trading  in  Great  Britain ;  to  present  letters,  memorials,  and  instruments  oon- 
eeming  trade,  to  such  persons,  and  at  such  places,  as  should  be  convenient,  fuid  to 
receive  resolutions  thereon ;  and  thereby  his  Prussian  Majesty  required  all  persons 
to  receive  writings  from  his  hands,  and  give  him  aid  and  assistance.  Barbuit  lived  here 
near  twenty  years,  and  e^reised  the  trade  of  a  tallow-chandler,  and  claimed  the 
privilege  of  an  ambassador  or  foreign  minister,  to  be  free  from  arrests.  After  hearing 
counsel  on  this  point  (vuie  Triquel  and  others  v.  Bath,  3  Burr.  1480.  S.  P.  1  Black. 
Hep.  471.  S.  C). 

Lord  Chancellor.  A  bill  was  filed  in  this  Court  against  the  defendant  in  1725. 
upon  which  he  exhibited  his  cross  bill,  stiling  himself  merchant.  On  the  hearing  of 
these  causes  the  cross  bill  was  dismissed  ;  and  in  the  other,  an  account  decreed  against 
the  defendant.  The  account  being  passed  before  the  master,  the  defendant  took  excep- 
tions to  the  master's  report,  which  were  over-ruled ;  and  then  the  defendant  was  taken 
upon  an  attachment  for  non-payment,  dc.  And  now,  ten  years  after  the  [282]  com- 
mencemrait  of  the  suit,  he  insists  he  is  a  public  minister,  and  therefore  all  the  proceedings 
against  him  null  and  void.  Though  this  is  a  very  unfavourable  case,  yet  if  tne 
defendant  is  truly  a  public  minister,  I  think  he  may  now  innst  upon  it ;  for  the 
privilege  of  a  public  minister  is  to  have  his  person  sacred  and  free  from  arrests,  not  on 
his  own  account,  but  on  the  account  of  those  he  represents,  and  this  arises  from  the 
necessity  of  the  thing,  that  nations  may  have  intercourse  with  one  another  in  the  same 
manner  as  private  persons,  by  agents,  when  they  cannot  meet  themselves.  And  if  the 
foundation  of  this  privilege  is  for  the  sake  of  the  prince  by  whom  an  ambassador  is 
sent,  and  for  sake  of  the  business  he  is  to  do,  it  is  impossible  that  he  can  renounce  such 
privil^e  and  protection :  for,  by  his  being  thrown  into  prison  the  business  must 
inevitably  suffer.  The  question  is,  whether  the  defendant  is  such  a  person  as  7  Anne, 
cap,  10,  describes,  which  is  only  declaratory  of  the  antient  universal  jus  gentium  {vide 
1  Black.  Com.  265,  where  the  circumstance  which  occaraoned  the  making  this  act  is 
stated  at  lai^) ;  the  words  of  the  statute  are  {fttRhassadors  or  other  public  Mi/nisiers), 

C.  v.— 25* 
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and  tlie  exception  of  pereons  trading  relates  only  to  their  sermnts ;  the  parliament 
never  imagining  that  the  ministers  themselves  would  trade.  I  do  not  think  the  words 
ambassadors,  or  other  public  ministers,  are  synonymous.  I  think  that  the  word 
ambassadors  in  the  act  of  parliament,  was  intended  to  signify  ministers  sent  upon 
extraordinary  occasions,  which  are  commonly  called  ambassadors  extraordinary ;  and 
public  ministers  in  the  act  take  in  all  others  who  constantly  reside  here ;  and  both 
are  intitled  to  these  privileges.  The  question  is,  whether  the  defendant  is  within  the 
latter  words  %  It  has  been  objected  that  he  is  not  a  pubhc  minister,  because  he  brings 
no  eredentiaU  to  the  King.  Now  although  it  be  true  that  this  is  the  most  common 
form,  yet  it  would  be  carrying  it  too  far  to  say,  that  these  credentials  are  absolutely 
necessary ;  because  all  nations  have  not  the  same  forms  of  appointment.  It  has  been 
said,  that  to  make  him  a  public  minister  he  must  be  imployed  about  state  affairs.  In 
which  case,  if  state  affairs  are  used  in  opposition  to  commerce,  it  is  [283]  vrong :  but 
if  only  to  signify  the  business  between  nation  and  nation  the  proposition  is  right : 
for,  trade  is  a  matter  of  state,  and  of  a  public  nature,  and  consequently  a  proper  subject 
for  the  imployment  of  an  ambassador.  In  treaties  of  commerce  th<«e  imployed  are 
as  much  public  ministers  as  any  others ;  and  the  reason  for  their  protection  holds 
as  strong  :  and  it  is  of  no  weight  with  me  that  the  defendant  was  not  to  concern  himself 
about  other  matters  of  state,  if  he  was  authorised  as  a  public  minister  to  transact  matters 
of  trade.  It  is  not  necessary  that  a  minister's  commission  should  be  general  to  intitle 
him  to  protection  ;  but  it  is  enough  that  he  is  to  transact  any  one  particular  thing 
in  that  capacity,  as  every  ambassador  extraordinary  is ;  or  to  remove  some  urUcular 
difficulties,  which  might  otherwise  occasion  war.  But  what  creates  my  d^culty  is, 
that  I  do  not  think  he  is  intrusted  to  transact  affairs  between  the  two  crowns  :  the 
commission  is,  to  assist  his  Prussian  Majesty's  subjects  here  in  their  commerce ; 
and  so  is  the  allowance.  Now  this  gives  him  no  authority  to  intermeddle  with  the 
affairs  of  the  King :  which  makes  his  employment  to  be  in  the  nature  of  a  consul. 
And  although  he  is  called  only  an  agent  of  commerce,  I  do  not  think  the  name  alters 
the  caae.  Indeed  there  are  some  circumstances  that  put  him  below  a  consul ;  for,  he 
wants  the  power  of  judicature,  which  is  commonly  given  to  consuls.  Also  their  com- 
mission is  usually  directed  to  the  prince  of  the  country ;  which  is  not  the  present  caae : 
but  at  most  he  is  only  a  consul. 

It  is  the  opinion  of  Barbeyrac,  Wincqtufort  and  others,  that  a  consul  is  not  intitled 
to  the  Jus  G^ium  belonging  to  ambassadors. 

And  as  there  is  no  auuiority  to  conmder  the  defendant  in  any  other  view  than  as  a 
consul,  unless  I  can  be  satisfira  that  those  acting  in  that  capacity  are  intitled  to  the 
Jus  Gentium,  I  cannot  discharge  him.(l) 

Note  :  The  person  was  after  discharge  by  the  Seeretary^s-Offiee,  satisEyii^  the 
creditors. 

(1)  In  the  discussion  of  this  case  the  Court  seems  to  have  determined,  that  a  person 
residing  in  this  country  in  the  capacity  of  foreign  minister,  cannot  by  any  act  or  acts 
of  his  own,  waive  that  privilege  or  protection  which  the  law  of  nations  has  annexed 
to  a  situation  so  important. — ^That  a  foreign  minister,  being  or  becoming  a  trader, 
does  not  thereby  lose,  or  forfeit  the  privilege  personally  annexed  to  him ;  and  therefore, 
the  only  reason  why  the  Court  in  the  present  instance  did  not  tiiink  the  defoidant 
entitled  to  the  protection  which  he  claimed,  was,  that  the  employment  which  he  was 
invested  with,  could  at  most  be  considered  only  as  the  same  with,  or  equal  to  that  of 
consul,  which  according  to  the  best  writers  upon  the  subject,  was  not  entitled  to  the 
Jus  Gentium,  or  privilege  belonging  to  ambassadors  or  ministers  who  are  entrusted 
to  transact  matters  of  state  or  other  affairs  between  tiw  nations. — ^That  the  law  of 
nations  (which  in  its  fullest  extent  was  and  formed  part  of  the  law  of  En^nd)  was  the 
rule  of  decision  in  cases  of  this  kind  ;  and  that  the  act  of  parliament  was  declaratory 
of  it,  and  occasioned  by  a  particular  incident. 
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[284]  I>K  Term.  S.  Trinitatis  7  Geo.  II.  in  Cueia  Cancellarlb. 

Case  63.— Tanner  versus  Morse.(1)  1734. 

A  devise  in  the  following  words  :  as  to  my  temporal  estate,  I  bequeath  to  my  nephew 
T.  (the  testator's  heir  at  law)  £50.  Then  after  several  legacies,  and  all  the  rest  and 
residue  of  my  estate,  goods  and  chattels  whatsoever,  I  give  and  bequeath  to  my  beloved 
wife  M.  C. ,  whom  I  make  my  fvU  and  sole  executrix.  This  is  a  devise  of  the  fee  simple 
estate  of  the  testator. 

Thomas  Carter,  March  10, 1725,  made  his  will,  whereby  he  devised  in  the  following 
manner  ;  "  As  to  my  temporal  estate,  I  bequeath  to  my  nephew  Tcunmer  [the  testator's 

*  heir  at  law]  the  sum  of  £50."   Then  he  gives  several  legacies :  "  And  all  the  rest  wd 

*  residue  of  my  estate,  goods  and  chatties  whatsoever,  I  give  and  bequeath  to  my  beloved 
"  wife  MoTp  Carter ;  whom  I  make  my  full  and  sole  executrix." 

The  heu"  &t  law  brought  this  bill  against  the  devisee  and  executrix,  who  married 
the  defendant  Morse,  to  have  an  account  of  what  deeds,  belonging  to  the  testator,  she 
had  got  in  her  custody  ;  and  to  set  fort^  what  right  she  claimed  to  the  real  estate  of 
Thomas  Carter,  and  whether  he  made  any  will ;  and  if  so,  to  set  it  forth.  And  the 
plaintifi  to  make  himself  proper  in  a  court  of  equity,  had  chaiged  in  his  bill,  that  the 
defendants  refused  to  let  him  nave  a  sight  of  the  deeds ;  and  that  they  threatened,  if  he 
brought  an  ejectment,  to  set  up  some  old  incumbrances  to  bar  it.  The  question  was, 
whether  any  and  what  estate  in  the  testator's  lands  passed  to  the  defendant  by  this  will  1 

For  the  plaintifi  it  was  said,  that  there  were  no  words  in  the  will  that  could  be 
construed  to  extend  to  the  inheritance ;  or  if  any,  it  must  be  the  words,  <m  to  my  temporal 
estate,  which  (in  the  strictest  sense)  relate  only  to  the  estates  of  a  certain  duration,  that 
are  to  continue  for  a  time  only,  and  have  never  been  held  to  paas  an  estote  of  inheritance. 
As  to  the  [285]  words,  all  the  rest  and  residue  of  my  estate,  they  must  have  relation 
to  somewhat  that  went  before ;  and  there  is  nothing  disposed  of  m  the  will  before  this 
clause,  but  only  some  legacies  charged  upon  the  personal  estate.  So  held  in  the  case 
of  Markant  and  Tvnsden,  Abr.  Eq.  Ca.  212  {Crilb.  Eep.  30),  where,  notwithstanding 
there  was  the  word  devise,  yet  it  was  decreed  not  to  pass  the  inheritance  :  whereas  in  the 

f resent  case  there  is  no  such  word  as  devise  ;  nor  even  the  word  heir,  land  or  tenement, 
t  was  farther  urged,  that  the  words  of  the  will  were  not  certain  or  positive  enough 
to  disinherit  the  heir ;  Bowman  versiis  MUbank,  1  Lev.  1 30,  a  devise  of  aU  to  his  mother 
was  held  to  be  incertain,  and  not  sufficient  to  disinherit  the  son. 

It  was  said  on  the  other  hand  for  the  defendant,  that  even  if  the  case  would  admit 
of  any  doubt,  yet  the  plaintifl  was  not  proper  to  come  into  this  Court.  That  here  were 
no  mortgages,  leases  or  teusts,  that  could  have  been  set  up  by  the  defendant ;  which 
he  has  told  the  plaintiff  in  his  answer:  so  that  whatever  the  plaintiff  did  at 
first,  yet  upon  the  coming  in  of  the  answer,  he  might  safely  have  proceeded  by 
ejectment. 

Then  as  to  the  merits  it  was  said,  that  the  words  temporal  estate  have  been  construed, 
and  very  properly,  to  extend  to  all  the  estates,  both  real  and  personal ;  and  that  in 
opposition  to  the  word  eternal.  The  word  temporal  is  the  same  as  worldly ;  and  as 
such,  it  comes  within  the  reason  of  the  Lord  Warrington's  case,  where  the  words  were, 
as  to  my  worldly  estate,  I  will  that  all  my  debts  be  paid,  &c.  And  by  virtue  of  these 
words,  worldly  estate,  it  was  held  that  his  real  estate  was  liable  to  his  debts.  But  the 
latter  clause  itself  would  be  sufficient  ,to  pass  a  real  estate  of  inheritance  :  and  so  are 
the  o[Hmons  of  the  Court  in  the  old  reports.  There  is  a  case  in  St^es,  where  the  words 
all  my  estate  were  held  to  pass  an  inheritance.  And  another  in  Skinner's  Reports, 
where  all  my  estate  passed  every  thing  the  testator  had.  H^iey  versus  Eyley,  3  Mod. 
228.  AU  the  remaining  part  of  my  estate.  So  in  1  Chan.  Cases,  Tyrrel  versus  Page, 
262.  And  in  4  Mod.  89.  Carter  versus  Hor^SS!^''^*  Salk.  236.  Bridgwater  versus 
Bolton,  2  Vem.  564.  Murry  versus  Wise,  687.  Ackland  versus  Addand,  690. 
Beacroft  versus  Beacroft.  And  likewise  the  case  of  Awdrey  versus  Middleton,  in 
1716,  where  the  words  were,  as  to  all  my  worldly  estate,  I  give  (some  legacies)  amd 
all  the  rest  of  my  goods,  and  chattels,  and  estate,  I  give  to  Middleton  ;  and  the  ques- 
tion was,  whether  the  real  estate  passed  by  that  witl  t  The  Lord  Cowver  held,  that 
from  the  frame  of  the  whole  will  the  testator  intended  it ;  and  accordingly  decreed  the 
real  estate  should  pass :  and  that  case  does  not  vary  in  any  particular  from  the  present. 
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except  the  word  worldly  instead  of  temporal.  All  my  concerns  has  been  held  to  pass  a 
real  estate,  and  that  upon  a  point  reserved  upon  a  trial  at  an  assise.  So,  and  whateter 
else  I  have  in  the  world  has  passed  an  estate  of  inheritance. 

Lord  Chancellor  Kvtig  {before  whom  this  cause  was  first  heard).  You  have  cited 
no  case  where  the  word  temporal  has  been  used.  But  to  me  it  seems  clearly  to  relate 
to  every  estate  of  this  world  :  for,  there  is  nothing  here  but  what  is  temporal ;  every 
thin^  must  have  an  end ;  and  .the  testator  certainly  intended  all  the  remaining  part 
of  his  estate  to  go  to  his  wife,  as  well  real  as  personal.  But  then,  whether  she  will 
take  an  estate  for  Hfe,  or  in  fee,  I  do  not  determine ;  that  point  is  not  before  me.  If 


retained  the  bill  till  they  had  a  trial. 

On  the  29th  of  Juru  1734,  Trin.  8  G.  2.  This  cause  was  reheard  by  the  Lord 
Talbot,  who  affirmed  the  Lord  King's  decree ;  and  decreed  an  estate  in  fee  simple 
to  pass  by  the  words  of  the  witl.(2) 

See  the  case  of  Reeves  versus  Wiunington,  3  Mod.  45,  where  a  devise  of  all  his  estate 
was  held  to  pass  a  fa  by  the  whole  Court. 

(1)  3  P.  Will.  295,  S.  C.  but  reported  by  the  name  of  Tanner  v.  Wise,  Trin.  1744, 
on  a  rehearing  (before  Lord  Talbot)  from  a  decree  of  the  Lord  Chancellor  King. 

(2)  Vide  ante,  160,  163,  and  references.  Also  Wheder  v.  WaWoone,  AfUey.  28: 
(cited)  Tufnell  v.  Page,  Ambl.  Sep.  182 ;  (cited)  Hope  on  the  demise  of  Broion  v. 
foyior,  1  Burr.  270. 


McUlabar  v.  MaUahar,  page  79,  to  note  (1)  add  tJie  case  of  Hellier  v.  Tarrant^  deter- 
mined by  the  Court  of  Exchequer,  at  the  sittings  after  Trinity  term  1791,  which  case 

was  this. 

[288]  The  testator  Sir  Samuel  Hellier,  by  his  last  will  bearing  date  the  10th  day 
of  September  1784,  devised  as  follows  ;  "  I  give  and  devise  unto  my  friend  the  Reverend 
"  Thomas  Shaw  of  Wolverhampton,  in  the  said  county  of  Stafford,  and  his  heirs,  all  and 
"  every  my  customary  or  copyhold  messua^  or  tenements,  lands  and  hereditaments, 
"  whatsoever  and  wheresoever,  situate,  lymg  and  being  in  the  several  counties  of 
"  Stafford  and  Worcester,  or  elsewhere  ;  and  aho  all  and  every  my  freehold  messuages 
"  or  tenements,  tythes  and  hereditaments  whatsoever,  situate,  lyin^  and  being  at 
"  FeaOwrstone,  in  the  parish  of  Wolverhampton,  and  in  the  several  parishes  of  BuMrury, 
"  Brewood  and  ShareshUl,  in  the  said  county  of  Stafford ;  to  hold  the  same  and  every 
'  part  and  pared  thereof  unto  the  said  Thomas  Shaw  hiB  heun  and  assigns  for  ever 
"  upon  trust,  that  the  said  Thomas  Shaw  and  his  heirs,  shall  so  soon  as  conveniently 
may  be  after  my  decease,  sell  and  dispose  of  all  and  singular  the  said  estates,  and 
"  every  part  thereof,  and  apply  the  money  arising  by  such  sale  in  payment  and  db- 
"  charge  of  all  principal  monies  and  interest  as  shall  be  then  due  and  owing  to  any 
"  person  or  persons  whomsoever  upon  mortgage  of  any  of  my  estates,  and  also  on  bond, 
"  and  also  all  my  just  debts  of  vrh&t  nature  or  kind  soever.  1  also  give  and  devise  to 
"  the  said  Thomas  Shaw  and  his  heirs,  all  that  my  manor  of  Broom,  in  the  county  of 
"  Stafford,  with  the  rights,  members  and  appurtenances  to  the  same  belonging  ;  and 
"  also  all  and  every  my  messuages  or  tenements,  lands  and  hereditaments  whatsoever 
"  with  their  appurtenances,  situate  lying  and  being  in  the  several  parishes  of  Broom^ 
"  Clent,  Bell  Broughton,  Chaddesleu,  Corbet,  Rushock  and  Elmtridge,  m  the  said  counties 
"  of  Stafford  and  Worcester,  to  hold  the  same,  and  every  part  ^id  parcel  thereof  unto 
"  the  said  Thomas  Shaw,  hia  heirs  and  aadgns  for  ever,  upon  the  trusts  nevertheleBB, 
"  and  to  and  for  the  intents  and  purposes  hereafter  mentioned ;  that  is  to  say  in  trurt 
"  in  the  first  place,  with  all  convenient  speed  after  my  decease  to  sell  and  di^xm  tA  the 
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*  said  manor,  messuages,  lands,  tenements  and  hereditaments,  and  every  or  any  part 
"  or  parcel  thereof  for  the  best  price  that  can  be  got  for  the  same,  and  pay  and  apply 
'the  money  arising  from  such  sale,  in  the  full  payment  and  discharge  of  all  such 

*  principal  money  and  interest  as  shall  then  remain  due  and  unpaid  upon  all  or  an^  of 
the  said  mortgages  of  any  of  my  estates,  and  upon  any  of  my  bonds  or  other  [289]  just 

'  debts  and  demands  whatsoever,  and  also  in  the  paj^ent  of  the  several  legacies  or  sums 
'  of  money  by  me  hereinbefore  given  and  bequeathed,  and  likewise  my  several  ezpences 
'  and  the  costs  and  charges  attendinff  the  probate  of  this  my  will ;  and  if  it  shall 
'  happen  that  the  monies  to  be  raised  by  the  sale  of  the  aforesaid  estates,  shall  not 

rrove  sufficient  to  pay  and  discharge  the  aforesaid  debts,  legacies  and  expences,  then 
will  and  direct  that  that  deficiency  shall  be  supplied  out  of  the  residue  of  my  estates, 

■  and  as,  to  all  the  rest,  residue  and  remainder  of  my  real  and  personal  estate  and  effects 

■  whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever  that  I  have  power 
"  to  dispose  of  or  am  entitled  to,  and  not  hereinbefore  by  me  otherwise  effectually  dis- 
^  Ppsed  of,  I  give,  devise  and  bequeath  the  same,  and  every  part  thereof  to  the  said 
"  Thomas  Shaw,  bis  heirs,  executors  and  administrators,  to  hold  the  same  unto  t^e 
"  said  Thomas  Shaw,  his  heirs,  executors,  administrators  and  assigns  for  ever,  to  and 
"  for  his  and  their  own  proper  use  and  benefit." 

The  devisee,  as  standing  in  the  place  of  creditors,  brought  his  bill  against  the  heir 
at  law  of  the  testator  to  prove  the  will,  and  to  have  the  estates  (including  the  copyhold) 
which  were  chained  in  the  first  instance  with  the  payment  of  debts,  sold,  and  the  debts 
and  legacies  paid  according  to  the  will ;  and  charged,  that  the  testator  had  not  sur- 
rendered the  copyhold  estate  to  the  use  of  his  will,  and  therefore  that  the  surrender 
should  be  suppUed. 

The  defendant,  the  heir  at  law,  admitted  the  intention  of  the  testator  to  be,  to  charge 
the  copyhold  in  the  first  instance  with  the  payment  of  debts ;  and  it  was  insisted  for 
him  that  a  court  of  equity,  though  it  interposes  for  the  benefit  of  creditors,  and  those 
who  stand  in  their  place,  carries  its  interposition  not  a  step  farther  than  is  necessary 
to  secure  to  them  tne  ^yment  of  their  debts,  and,  that  point  being  effected,  never 
interferes  between  an  heir  at  law,  and  a  volunteer,  to  the  disadvantage  of  the  former ; 
that  the  rule  which  the  court  had  prescribed  to  itself  in  cases  like  the  present,  was,  to 
subject  the  copyhold  only  to  make  up  what  the  freehold  estate  was  found  deficient 
to  pay  :  it  was  then  urged,  that  there  was  more  than  sufficient  (excluding  the  copy- 
hdd,  which  was  not  surrendered)  to  pay  all  the  debts,  and  therefore  insisted  that  the 
surrender  should  not  [290]  be  supplied.  At  the  hearing  of  this  cause  it  was  admitted 
by  the  tdaintiff  that  the  residue  of  the  testator's  estates  (exclusive  of  the  copyhold  not 
florrendered)  was  more  than  sufficient  to  pay  all  the  testator's  debts. 

Lord  Chief  Baron.  The  question  in  this  cause  arises  upon  the  will  of  Sir  Samuel 
HeUiert  by  which  he  devised  specific  estates  (including  the  copyhold  in  question)  for 
the  payment  of  his  debts.  He  devised  a  second  class  of  estates  subject  to  pay  what  the 
former  should  be  deficient  to  pay,  and  he  devised  the  whole  residue  to  pay  so  much 
of  hiB  I^gades  and  simple  contract  debts,  as  the  two  former  classes  should  be  found 
defident  to  satisfy.  The  intention  of  a  testator  is  doubtless  to  be  carried  into  execution 
if  possible ;  but  it  is  also  clear,  that  if  a  testator  expresses  an  intention  to  devise  from 
his  heir  at  law  his  estate,  and  his  will  is  not  executed  in  the  manner  required  by  law, 
vie.  in  the  presence  of  three  witnesses,  or  if  the  estate  devised  be  a  copyhold,  not  sur- 
rmdered  to  the  use  of  the  will,  such  intent  cannot  be  carried  into  execution  ;  and  it  will 
be  of  no  avail  to  say  that  the  arrangement  of  the  testator's  bounty  will  be  greatly  dis- 
^)point6d,  or  even  totally  defeated,  since  he  is  not  permitted  by  law  to  do  that  which 
he  intended,  and  consequently  his  intention  must  fail.  But  though  the  rule  of  law 
a  univeisal  upon  the  subject,  yet  m  certain  cases,  and  under  certain  circumstances 
a  court  of  equity  by  its  power  over  the  conscaence  of  the  parties  interested  in  a  copy- 
bxM  estate  (so  devised)  will  interpose ;  not  by  saying  that  the  will  operates  at  law, 
but  by  saying  to  the  heir  at  law,  "  you  on  whom  the  mterest  descends  shall  be  bound 
"  by  the  trusts  of  the  will,  and  shall  do  that  which  the  testator's  intention  alone  could 
"not  effect."  The  cases  I  allude  to  are  where  the  copyhold  is  devised  for  a  provision 
for  a  wife  or  children,  or  for  payment  of  debts  as  in  the  case  now  under  consideration. 
The  present  then  is  a  devise  for  payment  of  debts,  and  therefore  the  plaintiff  standing 
as  he  says  in  the  place  of  creditors,  calls  on  the  heir  at  law  to  execute  the  trusts  of  the 
will :  and  I  think  there  is  no  difficulty  in  the  case  arising  from  the  circiunstance  of 
the  plaintiff  not  having  been  originally  a  creditor,  and  then  praying  to  stand  in  the 
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place  of  creditors.  It  aeems  to  me  to  be  very  fair  to  consider  him  exactly  in  the  same 
tight,  as  if  the  creditors  were  now  applying  to  have  the  trusts  of  this  will  carried  into 
execution.  It  has  been  insisted  for  the  jSaintiff,  that  the  doctrine  of  [291]  supplying 
the  want  of  a  surrender  of  a  copyhold  for  the  bmefit  of  creditors,  is  not  to  be  under- 
stood with  the  qualification  or  restriction  contended  for  on  the  part  of  the  defendant, 
vis.  that  a  surroider  is  to  be  supplied  in  cases  only  of  a  deficiency  of  the  frediold 
estate ;  but  that  on  the  contruy  u  a  copyhold  not  surrendered  be  subject  either  by 
way  of  charge  or  devise  to  the  payment  of  debts,  it  follows  of  course  that  the  surrender 
is  to  be  supplied,  and  that  the  copyhold  when  the  surrender  is  once  supplied,  become 
then  on  a  footing  with  every  other  estate,  and  will  be  applied  pari  passu  with  the 
other  estates  charged  with  the  payment  of  debts.  But  they  touch  very  lightly  on 
another  part  of  the  argument,  viz.  what  is  to  be  done  with  the  surplus  of  the  copyhold, 
if  any :  indeed  the  fact  in  this  case  is  that  upon  an  application  of  the  estates  in  the 
first  class,  pari  passu  there  would  be  no  surplus ;  but  I  think  it  will  be  necessary  for 
them  to  maintam  that  if  there  had  been  a  surplus,  the  devisee  would  have  taken  it, 
and  not  the  heir  at  law.  A  further  argument  was  intended  to  be  raised  for  the 
plaintiff,  on  the  arrangement  which  the  testator  has  made  for  payment  of  his  debts, 
and  the  disappointment  of  his  general  intention ;  if  the  ai^ument  stops  there,  it  has 
not  much  weight,  because  it  has  only  a  volimtary  devisee  for  its  object,  but  if  carried 
a  little  fuLtther,  viz.  to  this  point,  that  the  effect  of  the  arrangement  and  general  inten- 
tion of  the  testator  was.  that  the  copyhold  should  be  first  applied,  and  that  until  it 
had  been  applied  the  charge  on  the  second  and  third  classes  cannot  take  effect  at  all : 
this  argument  if  supported,  would  certainly  weigh  much  for  the  plaintiff,  and  indeed 
would  be  decisive.  Another  argument  was  that  the  simple  contract  creditors  would 
be  deprived  of  the  payment  of  their  debte ;  but  this  is  only  the  former  argument  in 
other  words,  unless  it  is  determined  that  the  residue  would  not  be  sufficient  to  pay  the 
simple  contract  creditors,  but  it  is  now  admitted  that  the  residue  of  the  testator's  estates 
(exclusive  of  the  copyhold)  will  be  sufficient  for  the  payment  ol  all  his  debts.  A  great 
number  of  cases  were  cited ;  but  the  cafles  material  to  be  considered  are  those  in  which 
it  is  clear  a  court  of  equity  will  interpose,  supposing  there  was  a  necessity  tar  its  inter- 
position from  the  circumstances  of  there  being  creditors  to  be  satisfied,  or  a  wife  and 
children  provided  for ;  and  in  the  examination  of  these  cases,  the  matter  to  be  enquired 
into  seems  to  be,  to  what  extent  has  a  court  of  equity  carried  its  interposition  1  It 
has  determined  that  if  creditors  happen  to  have  any  interest  in  [292]  the  devise, 
the  devise  shall  take  effect,  but  not  beyond  that  point  to  which  the  interest  of  creditors 
has  a  relation ;  and  consequently  a  court  of  equity  will  not  interpose  further  than  is 
necessary  to  secure  to  creditors  the  payment  of  their  debts,  and  will  leave  the  residue 
of  the  same  interest  to  go  in  that  channel  in  which  the  whole  interest  would  have 
gone,  if  the  devise  had  been  in  favour  of  a  volunteer,  in  which  case  there  would  hare 
been  no  doubt  at  all,  but  the  devise  would  have  been  void,  and  the  heir  at  law  taken 
the  whole.  Now, 

I  take  it  to  have  been  pretty  uniformly  determined  in  courts  of  equity,  since  the 
decision  of  MeUlabar  v.  MallalKir  hv  the  Lord  Talbot,  that  the  want  of  a  surrender 

of  the  copyhold  estate  is  not  supplied  against  the  testator's  heir  at  law,  where  the 
testator's  other  estates  made  liable  to  his  debts  are  sufficient  to  satisfy  those  debts ; 
and  upon  which  proposition  that  whole  case  rests.  It  will  follow  from  them,  as  a 
necessary  consequence,  and  it  certainly  has  been  so  considered  by  courts  of  equity, 
in  many  cases,  that  the  freehold  estates  are  first  to  be  applied  ;  for  if  they  are  not  first 
appUed,  how  are  we  to  know  whether  they  are  sufficient,  or  no ;  it  is  therefore  a  neces- 
sary consequence  that  any  part  of  such  copyhold  estate  which  shall  happen  not  to  be 
exhausted  by  the  debts,  shall  be  considered  as  remaining  untouched  by  the  court  of 
equity  supplying  that  want  of  surrender,  mid  go  to  the  heir  ;  for  if  the  whde  so 
devised  is  to  remain  with  the  heir,  if  not  wiuited,  it  will  be  difficult  to  find  a  reason 
why  a  fort,  if  not  wanted,  should  not  also  remain  with  the  heir,  lliis  is  not  a  mere 
speculative  consequence;  the  cases  of  Welch  v.  Cook,  in  1745  or  1746,  of  Backridye 
V.  Slater,  at  the  Rolls  1 766,  and  of  Masters  v.  Gouvll  before  the  present  Lord  Chancellor, 
10th  Novewher  1790,  are  to  the  same  effect :  in  these  cases  in  particular  the  freehold 
and  copyhold  estates  were  devised  for  the  payment  of  debts  and  legacies,  and  the  copy- 
hold (not  surrendered)  was  applied  to  satisfy  such  debts  as  the  freehold  would  not 
extend  to  pay,  and  the  surplus  of  the  copyhold  decreed  to  go  to  and  remain  with  the 
heir  at  law  to  the  disappointment  of  that  part  of  the  devise,  which  meant  to  subject 
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tlie  copyhold  as  well  to  the  payment  of  legacies  as  of  debte.  If  it  was  demonBtrated 
that  the  second  and  third  classes  of  the  testator's  estates  were  so  entirely  auxiliary  to 
the  first  class,  that  unless  the  first  class  was  first  applied  to  the  payment  of  debts,  the 
[293]  estates  compxized  in  the  second  class  could  not  be  applied  at  all,  the  principles 
I  have  been  ur^ng  would  oblige  me  to  conclude  that  the  want  of  a  surrender  ought 
to  be  supphed  m  the  present  case,  for  that  otherwise  the  creditors  would  lose  their 
debts.  I  put  it  to  the  Solidtor  General,  whether  he  would  argue  that  pToposition ; 
he  did  not  argue  it,  and  he  put  a  case  upon  it  which  was  a  reiy  dear  one',  but  unfortu- 
nately for  him  it  was  not  the  case  now  under  consideration.  He  supposed  a  testator 
indebted  to  the  extent  of  a  given  sum,  viz.  £1200,  charged  his  estates  m  the  first  class 
with  £400,  his  copyhold  not  surrendered  with  £300,  and  the  rest  of  his  estates  with 
£500  :  I  agree  with  him  that  in  that  case  the  want  of  a  surrender  must  be  supplied, 
because  otherwise  the  creditors  to  the  amount  of  £300,  would  lose  their  debts,  for  there 
is  no  other  provision ;  and  indeed  I  can  imagine  that  this  testator  might  have  some 
calculation  of  this  kind  in  his  mind,  when  he  divided  his  estates  into  classes,  but  the 
difference  is  this,  in  the  case  put,  the  testator  has  set  down  his  calculation,  and  has  in 
B:q)re88  terms  proportioned  the  charges  upon  his  estates  accordingly,  but  in  the  present 
case,  it  is  but  conjecture  what  specific  proportions  he  meant  to  throw  on  the  particular 
parts  of  his  estates,  and  he  has  made  the  second  chiss  of  his  estates  liable  indefinitely 
to  make  good  what  the  estates  comprized  in  the  first  class  should  fall  short.  Another 
case  was  put,  vie.  suppose  the  testator  had  devised  in  the  first  class  estates  to  which 
he  had  no  title,  it  was  agreed  that  the  estates  comprized  in  the  second  class,  must  have 
made  good  the  deficiency.  Now,  the  present  is  that  very  case,  for  this  testator  had 
no  disposing  power  over  the  copyhold  in  question,  not  havmg  surrendered  it  to  the  use 
of  the  will ;  but  it  is  said  that  this  defect  in  his  title  was  only  a  defect  in  form,  and  not 
in  substance ;  on  the  contrary,  so  substantial  was  the  defect,  that  the  devise  became 
void  to  all  intents  and  purposes,  not  only  at  law,  but  also  in  equity,  except  in  the  par- 
ticular cases  I  have  already  noticed  in  which  a  court  of  equity  wul  supply  the  defect, 
viz.  in  favour  of  creditors,  or  a  wife  or  children  left  improvided  for. 

It  will  be  necessary  in  this  placr  to  make  a  few  observations  upon  the  case  of  Harris 
T.  Ingledew,  3  P.  WUl.  91  ;  fmd  certainly  in  that  case  the  Master  of  the  BoUst  did  on 
great  consideration  decree  that  freehold  and  copyhold  estates  (not  surrendered)  should 
M  applied  for  the  benefit  [294  creditors  pari  passu.  This  decision  has  been  relied 
upon  as  in  point  for  the  plaintifi  ;  and  undoubtedly  if  this  is  to  be  understood  to  be 
a  case  in  which  a  court  of  equity  interposed  to  supply  the  want  of  a  surrender  for  the 
benefit  of  the  creditors,  and  then  that  the  copyhold  is  to  be  applied  equally  with  the 
freehold,  it  is  a  case  (though  not  in  point)  of  some  weight  with  the  plaintiff,  and  this 
without  driving  the  plaintiff  to  the  necessity  of  arguing  from  the  will ;  but  if  this 
is  to  be  considered  as  a  case  in  point,  it  is  somewhat  extraordinary  that  Lord  Talbot 
in  MaUahar  v.  McUlabar  (which  was  decided  in  Easter  term  1735,  within  five  years 
after  Harris  v.  Ingledew)  should  have  taken  the  case  to  be  so  clearly  the  other  way 
as  to  dismiss  the  plaintiff's  bill,  and  with  costs,  from  some  circumstances  in  which 
he  thought  the  party  had  not  behaved  well,  and  also  that  the  other  decisions  which 
I  have  before  noticed  should  ever  have  obtained,  l^e  same  being  altogether  evidently 
in  direct  opposition  to  the  principle  of  this  case  of  Harris  v.  Ingledew  so  understood. 
It  leads  me  therefore  to  suspect  that  in  this  cfise  either  the  principle  of  it  is  misunder- 
stood by  us,  or  that  there  is  something  in  the  report  of  that  case  not  perfectly  correct : 
but  however  it  cannot  be  denied  but  that  the  opinion  of  the  Master  of  the  Rolls,  does 
stand  in  some  degree  of  opposition  to  Lord  Talbot,  and  the  other  judges  in  equity  : 
I  say  in  some  degree  of  opposition,  for  there  are  circvunstances  of  considerable  weight, 
which  distinguish  this  from  the  other  cases :  the  Master  of  the  RoUs  certainly  laid  the 
stress  upon  two  circumstances.  Ist.  That  the  whole  estate  was  devised  to  volunteers, 
siHne  to  the  heir,  with  other  estates,  in  which  respect  the  heir  would  be  a  volunteer. 
2d.  That  the  whole  estates  were  charged  with  payment  of  debts,  and  that  the  respec- 
tive devisees  could  take  only  alter  the  debts  were  paid ;  but  upon  the  whole,  if  the  case 
of  Harris  v.  Ingledew  cannot  be  n  conciled  with  the  subsequent  cases,  it  may  be  said 
it  has  been  over-ruled  by  them,  and  in  my  judgment  over-ruled  rightly.  A  court 
of  equity,  if  it  interposes  at  all,  ought  to  inierpose  only  for  objects  who  have  a  {Mirticular 
merit  in  the  judgment  of  a  court  of  equity  ;  and  it  seems  perfectly  reasonable,  nay 
I  think  aheolutely  necessary,  that  thoae  objects  should  be  confined,  lest  the  court 
should  break  in  upon  the  common  kiw  uxmecessarily. 
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\S!9S]  Upon  the  whole,  T  am  of  opinion  that  the  defect  of  the  surrender  in  this  case 
ought  not  to  he  supplied,  and  therefore  the  bill  must  be  dismissed,  and  being  against 
an  heir  at  law,  wiui  costs. 

The  rest  of  the  Barons  concurred. 

[See  Prefatory  Note.] 

[WORUAGE  V.  ChUECHILL.  1792.] 

Rudge  v.  Barker,  page  124,  to  the  cases  already  cited  add  Worlieige  v.  Churchill^ 
at  Westminster,  Hil.  1792,  coram  Mr.  Jus.  Buller,  sitting  for  the  Lord  Chancellor. 
Edward  Worlidge  by  his  will,  gave,  devised  and  bequeathed  all  his  real  and  personal 
estate  to  his  three  executors  upon  trust  to  sell  the  same,  and  to  lay  out  the  monies 
arising  therefrom  after  payment  of  his  debts  and  legacies  in  government  security, 
in  trust  for  the  benefit  of  his  children  Rosalba,  Edward,  William  and  John  Worlidge, 
to  be  equally  divided  amongst  them  on  their  attaining  the  ages  of  twenty-one  years, 
but  if  any  of  them  should  happen  to  die  before  attaining  such  age  of  twenty-one  years, 
then  such  deceased  child's  share  to  go  to  the  survivors  or  survivor  of  them ;  and  in  case 
all  the  said  four  children  should  happen  to  die  before  attaining  the  age  of  twenty-one 
years,  and  leave  Mary  Wortidge  (another  of  the  testator's  daughters,  and  for  wliom 
he  had  provided  otherwise  by  his  will)  living,  then  he  directed  his  said  trustees  to 

Say  her  the  interest  of  such  trust  money,  from  time  to  time  as  the  same  should  grow 
ue ;  and  after  the  decease  of  all,  subject  as  aforesaid,  he  gave  and  bequeathed  the  said 
trust  mone^  to  the  children  of  his  late  uncle,  to  be  equally  divided  between  them. 

John  Worlidge,  one  of  the  children  named  in  the  will,  died  an  infant  in  the  testa- 
tor's life-time,  by  which  his  share  in  the  residue  of  the  festator's  estates  survived 
amongst  his  two  brothers  and  sister  Rosalba. 

In  1783  William,  another  of  the  children  died,  having  survived  the  testator,  but 
did  not  attain  his  age  of  twenty-one  years ;  the  defendant  Tovmsend  administered 
to  him,  and  thereby  oecame  his  personal  representative. 

[296]  Aiterwan^  in  178G,  Rosalba  died  at  thd  age  of  eighteen  years,  having  made 
her  will,  and  appointed  the  defendant  Porter  sole  executor  of  the  same. 

The  plaintift  Edvxird  Worlidge  having  attained  his  age  of  twenty-one  years, 
brought  nis  bill  to  have  the  usual  accoimts  taken,  the  trusts  of  the  will  curled  into 
execution,  and  the  residue  of  the  testator's  estates  paid  to  him,  insisting,  that  he  was 
entitled  thereto,  as  being  the  only  surviving  child  of  his  father,  the  said  testator,  who  had 
attained  his  age  of  twenty-one  years.  And, 

The  question  was,  whether  the  shares  which  William  and  Rosalba  had  taken 
respectively  by  survivorship  upon  the  death  of  tlieir  brother  John,  should  survive 
to  the  plaintiff,  as  well  as  their  original  shares  in  the  residue  abovementioned,  or 
whether  the  shares  ho  taken  by  survivorship  should  go  to  the  defendants  Tovmsend 
and  Porter,  their  respective  representatives  1 

Mr.  Jus.  BtUler  was  of  opinion  that  the  shares  taken  by  survivorship,  as  well  as 
the  original  shares  of  William  and  BoseUba,  survived  to  the  plaintiff,  and  decreed 
accordingly. 

[Del  Mare  v.  Rebello.  1792.] 

Brown  v.  Selvin,  page  240,  to  the  cases  already  cited,  add  Del  Mare  v.  Rebello  and 
others,  at  Westminster,  February  3d,  1792,  coram  Lord  Chancellor. 

Jacob  del  Mare  made  his  will,  whereby  he  bequeathed  unto  the  defendant  Rebello 
and  two  other  persons,  and  the  survivors  and  survivor  of  them  all  his  the  said  testator's 
government  securities,  annuities,  or  funds,  in  the  Bank  of  England,  which  should 
be  standing  in  his  name  at  the  time  of  his-death,  unto  all  the  chiraren  of  the  said  testa- 
tor's sisters,  Estrela  del  Mare  Jalson  and  Reyna  del  Mare  to  be  equally  divided  between 
them,  share  and  share  alike,  for  and  during  their  respective  lives.  And  he  directed 
that  from  and  after  the  death  of  either  of  his  said  sister's  children,  the  issue  or  children 
of  such  children  so  dying  should  be  entitled  to  their  parent's  share. 

The  testator  at  the  time  of  his  death  left  three  sisters,  vie.  Estrella  del  Mare  Jalson, 
wife  of  Zacoarias  J alson,  Reyna  dell  Mare,  and  Rebecca  del  Mare,  wife  of  Samuel  del  Mare, 

C297J  Reyrut  del  Mare,  one  of  the  sisters  named  in  the  wil^  had  at  the  time  ike  same 
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was  made,  and  many  years  before,  adopted  the  Roman  catholic  religion,  become  a  pro- 
fessed nun  in  a  convent  at  Genoa,  and  Iiad  besides  been  baptised  in  the  year  1 755, 
when  she  was  about  fifteen  years  old,  according  to  the  lites  of  that  religion,  by  the 
name  of  Maria  Hyeremina. 

The  plaintifis,  who  were  the  children  of  Samuel  and  Bebecca  del  Mare,  brought 
their  bill  to  have  an  equal  share  of  the  interest  and  dividends  of  the  residue  of  the 
testator's  effects  (amounting  to  a  large  sum)  paid  to  them  jointly  with  the  children 
of  Ettrella  Jaifon ;  and  it  was  urged  for  them,  that  Beyna  del  Mare  having  changed 
her  name,  and  become  a  nun  proieaEed  at  the  time  of  making  the  will,  and  having 
no  children,  nor  likely  ever  to  have  any,  she  could  not  be  Bupposed  to  have  been  in 
the  contemplation  of  the  testator,  and  to  be  the  sister  whose  children  he  was  anxious 
and  intended  to  provide.  And  in  support  of  this  argument,  parol  evidence  was 
offered  to  shew  that  the  testator  bad  on  many  occasions  declared  his  intention  to 
provide  for  the  children  of  his  sister  Rebecca,  and  that  the  name  of  Reyna  was  inserted 
in  the  will  through  mistake,  and  contrary  to  the  intention  of  the  testator ;  further, 
that  the  testator  had  always  corresponded  in  a  friendly  manner  with  Samuel  and 
B^ecca  del  Mare,  the  father  and  mother  of  the  plaintiffs,  but  that  he  had  held  no  cor- 
respondence with  Reyna,  now  Maria  Hyeremina. 

On  the  other  hand  it  was  insisted  for  the  defendant  Jaifon,  who  was  one  of  the 
children  of  the  testator's  sister  Estrella,  that  the  testator  could  not  be  mistaken  in 
the  names  of  his  sisters,  and  that  as  Reyna  is  positively  named  in  the  will,  and  there 
is  a  person  to  answer  that  description,  and  cnpable  of  taUng  under  it,  the  court  could 
not  give  a  different  construction  to  the  express  words  of  the  will ;  and  that  conse- 
quently, as  Reyna  had  no  children,  the  whole  residue  belonged  solely  to  the  children 
(rf  Estrella. 

The  question  was,  whether  the  parol  evidence  offered  on  the  behalf  of  the  plaintiff 
was  admissible  under  the  cirexunstances  of  this  case  1  But  the  Lord  Chancellor  refused 
to  admit  it,  or  make  any  reference,  and  dismissed  the  bill,  saying,  he  could  not  presume 
from  such  evidence,  that  the  testator  had  inserted  his  sister  Beyna,  for  Rebecca,  through 
mistake. 
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Reports  of  CASES  ARGUED  and  DETER^ 
MINED  in  the  HIGH  COURT  OF 
CHANCERY,  ffom  1736  to  July  1739, 
from  the  Original  Manuscripts  of  LORD 
CHANCELLOR  HARDWICKE  and  the 
Contemporaneous  Reports,  Compared  and 
Corrected  by  LORD  HARDWICKE'S 
Notes.  By  MARTIN  JOHN  WEST, 
Esq.,  Barrister-at-Law.  1827. 

[1]  Hilary  Term,  1736. 
Pabtericue  versus  PowLBr.(l) 
Feb.  26,  1736. 
1  Atk.  467.  S.  C. 

In  thiB  Case  tlie  I^rd  Cliancellor  laid  down  the  following  Ruleu  : — 

Where  a  husband  is  left  sole  executor,  he  is  entitled  to  the  surplus,  and  it  shall  not 
be  construed  as  a  resulting  trust. 

[2]  If  two  tenants  in  common  put  out  money  as  j<Hnt  executors,  it  shall  not  survive, 
but  shall  go  respectively  to  those  persons  who  are  the  proper  representatives  of  each. 

[3]  A  devise  of  the  rents  and  profits  of  an  estate  to  the  nusbimd  for  life  without 
impeachment  of  waste,  shall  not  be  considered  as  annual  profits  only,  but  will  empower 
him  to  cut  timber.    (See  Co.  Litt.  4  b.) 

Tenant  for  life  pays  one  third  of  interest  upon  debte  and  legacies,  and  reveisioner 
two-thiid8.(2) 

(1)  The  rules  here  stated  to  be  laid  down  by  the  Lord  Chancellor  are  taken  from 
Atkyns.  They  do  not  appear  in  Lord  Hardwicke's  Note-book ;  But  the  following 
statement  of  the  case  is  taken  from  Lord  Hardwicke's  Note-book  and  the  Register's 
Book. 

John  Ward  by  his  will  of  the  16th  of  November  1717,  devised  his  estates  (after 
certain  limitations  which  were  determined)  to  his  two  daughters  Elieabeth  and  Sarah 
as  tenants  in  common  in  fee,  and  gave  £2000  equally  between  them,  to  be  raised  by  sale 
of  timber  to  be  felled  from  any  of  his  lands,  and  appointed  them  executrixes  and  re- 
siduary legatees,  and  soon  afterwards  died,  leaving  his  wife,  Ann  Ward,  Jchn  Ward  his 
son,  Elisabeth,  Sarah,  Mary,  and  Ann  Ward,  his  daughters  him  surviving.  Mary 
Ward,  one  of  his  daughters,  being  possessed  of  considerable  personal  estate,  on  the  23d 
of  June  1726,  made  her  will,  and  after  giving  some  specific  and  pecuniary  legacies, 
gave  the  residue  of  her  personal  estate  to  her  two  sisters,  Elizabeth  and  Sarah,  and 
appointed  them  executrixes  of  her  will ;  and  on  the  23d  of  June  1726  died.  Part  of 
Mary  Ward's  personal  estate  at  the  time  of  her  death,  consisted  of  several  outatuiding 
mortgage  securities.  On  the  28th  of  April  1728,  John  Ward,  the  brother,  died  in- 
testate, possessed  of  considerable  personal  estate.   Sarah  being  thus  entitled  to  the 
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nunety  of  a  real  estate  and  considerable  personal  estate,  both  in  her  own  right,  and  as 
joint-tenant  with  her  sister  (though  the  same  was  not  actually  in  her  poBseesion). 
Upon  a  maxriafie  with  the  plaintifi,  he,  by  indentures  of  the  let  and  2nd  days  of  June 
1730,  in  consit^ration  of  the  marriage,  and  of  the  sums  of  £4500  and  £800,  making 
together  £5300,  agreed  by  her  to  be  paid  to  trustees  in  discharge  of  incumbrances  upon 
the  plaintiff's  estates,  conveyed  certain  estates  to  trustees,  in  trust  for  the  use  of  Sarah  • 
Ward,  in  case  she  survived  him,  for  her  life,  for  her  jointure,  with  other  remainders 
over.  And  by  Indentures  of  lease  and  release  of  the  same  dates  with  the  last  mentioned 
indentures,  the  said  Sarah  Ward,  after  reciting  l^e  intended  marrifige,  and  that  the 
plaintiff  was  to  have  the  sum  of  £5300  as  her  marriage  portion,  and  that  the  plaintiff 
had  contracted  and  a«md  with  her,  that,  notwithatanding  the  marriage,  she  should 
hold  and  enjoy,  to  and  for  her  semrate  uae  and  disposal,  and  for  want  of  such  dispoiol, 
and  for  vxtnt  of  issue  of  her  ovmbody,  her  hews  ami  next  of  kin  respectively  of  her  own 
family  of  the  Wards,  should  have  onti  enjoy  all  the  manors,  Umd,  and  hereditaments, 
teith  all  the  appurteTutnces,  and  all  her  "personal  estate  whatsoever^  except  the  said 
£5300,  and  the  rente,  issues,  interest,  and  profits  thereof,  whereto  she  had  any  estate, 
right,  title,  claim,  or  demand  whatsoever,  or  whereto  she  had  any  claim  upon  the  death 
of  Ann  Ward  her  sister,  or  Ann  Ward  her  mother,  in  consideration  of  the  said  intended 
marriage,  and  for  settling  and  conveying  the  said  lands  and  hereditaments,  in  trust 
for  her  the  said  Sarah  Ward,  and  her  heirs  and  assigns  for  ever,  and  that  the  same 
might  be  for  the  sole  and  separate  use  of  her  the  said  Sarah  Ward,  without  the  control 
of  the  plaintifi,  her  husband,  granted  and  conveyed  to  the  trustees  and  their  heirs, 
all  ike  said  moiety  or  half  pajrt  of  the  said  manor,  to  the  use  of  herself  and  her  heirs 
till  marriage,  afterwards  to  permit  her  to  recuve  the  rents  and  pofits  to  her  own 
separate  use  during  her  life  without  impeachment  of  waste,  remainder  to  the  use  of 
such  person  or  persons,  and  for  such  uses  as  she  should  direct,  limit,  and  appoint.  Re- 
mainder in  default  of  appointment  to  her  right  heirs.  Ann  Ward,  the  mother,  died 
on  the  25th  of  March  1731,  intestate,  and  pt^essed  of  considerable  personal  estate, 
and  which,  upon  her  death,  was  taken  possession  of  by  her  daughters,  Elizabeth  and 
Sarah.  Sarah  on  the  22nd  of  May  1731  made  her  will,  and  de™ed  all  the  moiety  of 
her  lands  comprised  in  the  settlement  to  trustees,  upon  trust,  first  to  satisfy  and  pay 
all  her  just  debte,  and  afterwards  to  apply  the  rente  and  profite  for  the  benefit  o£  such 
child  or  children  as  she  should  leave,  and  for  want  of  such  issue  she  directed  that  the 
rents  thereof  should  be  to  the  use  and  behoof  of  l^e  plaintiff  for  life  without  impeach- 
ment of  waste,  and  appointed  him  sole  executor  of  her  will,  and  died  in  the  year  1731 
without  issue. 

In  November  1731,  a  commission  of  lunacy  was  ti^en  out  against  Ann  Ward, 
the  sister  of  Sarah  and  Elizabeth,  and  Elizabeth  having  intermarried  with  the  de- 
fendant William  Powlet,  William  Powlet  and  Elizabeth  his  wife  were  appointed  her 
committees.  The  plaintiff  brought  his  bill  against  William  Fotdet  ana  Elizabeth 
his  wife,  and  Ann  Ward,  the  lunatic,  for  an  account  of  the  personal  estates  of  J ohn 
Ward  the  father,  John  Ward  the  brother,  Mary  Ward,  Ann  Ward,  the  mother  of  his 
late  wife,  and  for  an  accoimt  of  his  late  wife's  real  and  personal  estate.  And  the  plaintiffs 
in  a  cross  cause,  brought  their  bill  for  an  account  of  the  same  personal  estates,  so  far  as 
the  plaintiff's  wife  possessed  them. 

Mr.  Brown  for  the  plaintiff. 

The  Attorney  General,  Mr.  Vemey,  Mr.  Faeakerly,  and  Mr.  Clark,  for  defendante. 

The  Lord  Chaneellor  directed  an  account  of  the  personal  estate  of  John  Ward  the 
father,  and  after  payment  of  his  debte  and  legacies,  directed  the  surpliu  to  be  divided 
into  two  moietira,  one  moiety  to  be  considered  as  part  of  the  personal  estate  of  the 

?laintiff 's  late  wife  Sarah,  and  the  other  was  to  be  paid  to  or  retained  by  the  defendante 
'owlet  and  his  wife.  And  he  directed  an  account  of  Mary  Ward's  personal  estate, 
and  as  to  so  much  as  was  received  in  the  lifetime  of  the  said  Sarah,  the  Master  was  to  see 
whether  any  act  was  done  to  sever  the  joint-tenancy  of  such  part,  and  such  part  as 
was  received  by  Sarah  in  her  lifetime  was  to  be  a  debt  upon  her  estate,  and  the  plaintiff 
was  to  account  for  what  he  had  received.  And  he  directed  an  accoimt  of  the  personal 
estate  of  John  Ward  the  brother  of  the  plaintiff's  wife,  and  after  payment  of  debte, 
directed  it  to  be  divided  into  four  parte  :  One-fourth  part  to  be  paid  to  the  plaintiff 
88  standing  in  the  place  of  his  late  wife,  and  to  be  con«dered  as  part  of  the  ^rsonal 
estate  of  ma  late  wife,  oae-fourth  part  to  be  paid  to  defendante  Poidet  and  his  wife ; 
one  other  fourth  part  to  be  paid  to  the  committees  of  Ann  Ward  the  lunatic  for  her 
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benfifit,  and  the  other  fourth  part  was  to  be  considered  as  part  of  the  personal  estate 
of  the  mother  Arm  Word.  And  an  account  was  directed  of  the  perscmat  estate  of  Ann 
yfaTd  the  mother,  and  after  payment  of  debts,  he  directed  the  residue  to  be  divided 
into  three  parts  :  One-third  part  thereof  to  be  conddered  as  part  of  the  personal  estate 
of  the  plaintiff's  late  wife  ;  one  other  third  part  to  be  paid  to  defendants  Poidet  and 
his  wife  ;  and  the  other  third  part  to  be  paid  to  the  committees  of  Ann  Ward  the  lunatic, 
for  her  benefit.  And  it  was  further  ordered  that  an  account  should  be  taken  of  the 
personal  estate  of  the  plaintifi's  late  wife  come  to  the  hands  of  the  plaintiff  or  any  other 
person.  And  it  was  ordered  that  the  personal  estate  of  the  plaintiff's  late  wife,  should 
be  applied  in  the  satisfaction  of  her  debte,  and  of  the  said  sum  of  £5300,  or  so  much  as 
should  remain  unsatisfied.  And  so  much  as  should  appear  due  to  the  plaintiff  for  the 
sum  of  £5300,  or  for  the  surplus  of  his  late  wife's  personal  estate  was  to  be  paid  to  or 
retained  by  the  plaintiff,  and  m  case  the  personal  estate  should  be  deficient  to  pay  debts, 
his  Lordship  declared  that  the  residue  was  to  be  raised  by  a  fall  and  sale  of  tinibOT  grow- 
ing on  the  trust-estates  devised  by  her  will,  and  he  directed  that  the  defendants  Mould 
account  for  the  rents  and  profits  of  the  real  estate  devised  to  the  plaintiff  for  life,  which 
were  to  be  applied  in  the  first  place  to  keep  down  the  interest  of  the  surplus  of  Sarah's 
debts  not  satisfied  by  her  personal  estate,  and  the  residue  was  to  be  paid  to  plaintiff. 

And  it  was  further  ordered  that  the  plaintiff  in  the  original  cause  and  defendant  in 
the  cross  cause  should  come  to  an  account  with  the  lunatic  and  her  committees  for 
such  part  of  the  personal  estate,  and  the  rents  and  profits  of  the  real  estate  of  the  said 
lunatic,  and  what  had  been  received  by  the  plaintiff  was  to  be  paid  over  to  the  said 
lunatic  and  her  committees,  and  what  had  been  received  by  his  late  wife  was  to  be 
considered  as  a  debt  upon  her  estate.  And  his  lordship  directea  a  partition  to  be  made  of 
the  devised  estates,  and  that  the  plaintiff  was  to  hold  such  part  as  was  allotted  to  him, 
according  to  his  wife's  will,  subject  to  the  order  of  the  court,  but  not  to  fell  timber 
withoutTeave  of  the  court,  unless  for  necessary  repairs  and  botes.  Reg.  Lib.  B.  1736, 
fo.223.   Reg.  Lib.  B.  1741,  {0.443. 

(2)  No  such  principle  is  warranted  by  this  case,  nor  does  any  such  rule  now  prevail. 
Tenant  for  life  is  obliged  to  keep  down  the  interest  upon  incumbrances.  Brtdgman 
V.  Dow,  3  Atk.  201.  Revel  v.  Watkinson,  1  Ves.  93.  Amesbury  v.  Brottm,  1  Ves. 
480.  Buckeridge  v.  Ingram,  2  Ves.  jun.  652.  White  v.  WhiU,  4  Ves.  33,  and  9  Ves. 
569. 


[4]  Michaelmas  Tbrm,  1740. 

Pabteeiche  v.  Powi.Er.(l) 

[See  Caldwell  v.  Fellovxs,  1870,  L.  R.  9  Eq.  418.] 

Upon  the  Master's  Special  Report. 

OaoberU,ll40. 

a  C.  AnU,         S.  C.  2  Atk.  54. 

jSinroA.  Ward,  being  entitled  to  real  estate,  and  as  joint-tffliant  with  her  sister  Elistdeth 
Faidet  to  personal  estate,  amongst  which  were  mortgage  securities,  by  settlement  upon 
her  marriage,  after  reciting  that  it  had  been  agreed  by  her  husband  that  she  should 
enjoy  to  her  separate  use  and  disposal  her  real  and  persona]  estate,  and  for  vxmt  of 
such  disposed,  and  for  vxmi  of  issue  of  her  own  body,  her  heirs  and  next  of  kin  respec- 
tively of  her  own  family  shoidd  have  and  enjoy  the  same,  conveys  her  real  estate  to 
the  uses  of  the  settlement,  but  makes  no  assignment  of  the  personal  property.  The 
whole  of  the  money  due  upon  one  of  the  mortgage  securities,  called  CutfUld's  mort- 
gage, was  received  by  her  husband,  who  together  with  his  wife  gave  a  note  promising 
to  be  accountable  to  Elizabeth  for  half  the  sum  upon  Outfield's  mortgage,  and  interest 
until  Neidand's  and  Croucher's  two  of  the  other  mortgages,  were  made  over  to 
Elizabeth ;  held  that  there  was  a  severance  of  the  join^tenancy  as  to  Cutfidd's, 
CTOucher%  and  Neida/nd*s  mortgages ;  but  that  the  settlement  was  no  severance 
o!  the  joint-tenancy  of  any  part  of  the  prasonal  estate ;  and  that  there  was  no  sever- 
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ance  as  to  the  joint-tenancy  of  one  of  the  mortgagea,  by  one  of  the  joint-tenants 
having  advanced  an  additional  sum  to  the  mortgagee,  and  taken  a  conveyance  in 
her  own  name. 

The  Master,  by  his  report  of  the  2d  of  May  1739,  foimd  that  £410,  2^.  Id.  part  of 
the  personal  estate  of  Mary  Ward  had  been  equally  divided  between  the  plaintiff  Par- 
teriche  and  his  late  wife,  and  the  said  defendant  Poidet  and  his  wife,  in  the  plaintifE's 
late  wife's  lifetime,  and  he  foimd  that  £847,  16s.  had  bem  received  by  plaintifE  on 
Cutfield^s  mortgage,  and  that  a  moiety  thereof  amounting  to  the  sum  of  £423,  18s. 
belongmg  to  the  defendants  Poidet  and  his  wife  was  retainni  by  the  plaintiff,  and  that 
the  pbintiff  and  his  late  wife  gave  to  the  defendants  PowUt  and  his  wife,  a  note  bearing 
date  the  4th  day  of  February  1 730,  thereby  promimng  to  be  accountable  to  the  said 
defendant  ElwcMth  fer  half  the  sum  that  should  be  paid  upon  CutfieWs  mortgage 
and  to  carry  interest  for  the  same  from  the  time  they  received  it  till  they  made  over 
their  share  of  Neidand's  and  Croucher's  seciu-ity  ;  but  it  did  not  appear  to  the  Master 
that  the  plaintiff  or  his  late  wife  ever  made  over  their  interest  in  the  said  Naidcmd's 
and  Croucher's  securities,  and  that  the  said  Croucher's  security^  was  originally  made  to 
the  said  Mary  Ward,  for  the  sum  of  £200.  That  after  the  said  Mary's  death,  the  said 
Croucher  wanting  the  further  sum  of  £50,  appUed  to  the  said  defendant  Eligalxth,  who 
advanced  the  same,  and  that  the  said  security  was  then  altered  and  [5]  made  to  the  said 
defendant  Elizabeth  and  the  plaintiff's  late  wife  for  £250,  and  that  BillinghursVs 
security  was  originally  made  to  Mary  Ward  for  the  sum  of  £200,  but  that  since  Mary 
Ward's  death,  there  h&ag  due  thereon  for  principal  and  interest  £222,  4«.  6d.,  and  the 
said  BiUinghurst  wanting  the  further  sum  of  £2  7, 1  Ss.  6d.  applied  to  the  said  d^sndant 
Elizabeth  to  supply  him  therewith,  which  she  accordii^y  did,  and  Hiea  the  said  security 
was  altered  ana  made  to  the  defendwt  Eluxibeth  for  £250 : — and  the  Master  further 
certified,  that  the  defendants  Poidet  and  his  wife  insisted  that  the  several  sums  of 
money  mentioned  by  him  in  the  schedule  and  his  report  to  be  received  by  them  since 
the  death  of  the  plaintiff's  late  wife,  and  the  mortgages  and  money  due  thereon,  belong 
to  him  and  his  said  wife  by  survivorship : — and  the  Master  further  certified,  that  it 
did  not  appear  to  him  that  there  was  any  other  act  done  to  sever  the  joint-tenancy 
of  Mary  Ward's  personal  estate  received  in  plaintiff's  late  wife's  lifetime,  but  that  the 
plaintiff  insisted  that  the  joint-tenancy  was  severed  by  the  deed  of  the  2nd  June  1730. 
(This  deed  is  stated  in  the  note  (1)  to  Pa^teriche  v.  Poidet  [ante,  West.  temp.  Hard.  1], 
when  it  came  on  to  be  heard  in  1 736.) 

The  case  cams  on  to  be  argued  upon  the  Mastw's  report  (1 4th  Oct.  1 740). 

Mr.  Brown  and  Mr.  Murray  for  the  plaintiff  contended  that  thwe  had  been  a  sever- 
ance of  the  joint-tenancy,  first,  by  the  settlement  made  by  Sarah  of  her  own  property 
upon  her  marriage  with  the  plaintiff :  secondly,  by  the  acts  done  between  the  two  sisters, 
"niat  the  settlement  was  declaratory  of  Sarah's  intention  to  sever  the  joint^tenancy. 
That  the  receipt  of  £847  by  the  plaintiff  on  Outfield's  mortgage,  and  the  note  given  by 
him  and  his  wife  to  Mrs.  Poidet  amounted  to  an  agreement  to  sever  the  joint-tenancy 
in  respect  of  Outfield's,  Oroucher's,  and  Neuiand's  mortgage ;  and  as  to  Billinghurat's 
security,  that  the  alteration  of  the  security  by  Elizabeth  having  taken  a  conveyance  in 
her  own  name,  had  severed  the  joint-tenancy  both  in  law  and  equity. 

The  Attoimey-General  and  Mr.  Capjmr  for  the  defendants,  insisted,  that  in  order 
to  make  a  severance  in  equity,  there  mtist  be  an  agreement  between  the  joint-tenants. 

That  the  end  of  the  settlement  was  not  to  sever  the  joint-tenancy,  but  on^  to  take 
away  the  power  of  the  husband  over  the  propOTty  of  the  wife.  Hiat  there  was  no  act 
done  [6]  by  the  wife  to  give  it  to  the  issue,  xhat  the  note  was  not  intended  to  sever 
the  joint-tenancy  with  respect  to  the  securities  mentioned  in  the  note,  and  they  cited 
CoUins  V.  Harris,  3rd  May  1737.  Moyse  v.  Giles,  2  Vern.  385.  Musgrave  v.  Dash- 
wood,  2  Vern.  63.  {Musgrave  v.  Dashwood  has  been  oyer-ruled  by  Hinton  v.  Hinton, 
2  Vee.  632,  and  by  Broim  v.  Raindle,  3  Ves.  jim.  257.) 

Lord  Ohancellor  {17th  Oct.  1740).  There  is  a  severance  of  the  joint-tenancy  in 
Outfield's,  Croucher's,  and  Neidand's  securities,  and  they  must  be  divided  equally 
between  the  plaintiff  and  the  defendant  Poidet  and  his  wife,  but  as  to  the  rest  of  Mary 
Ward's  personal  estate  there  is  no  severance ;  for  first,  here  is  no  agreement  for  that 
purpose  :  secondly,  if  no  agreement,  then  there  must  be  an  actual  alienation  (alienation 
by  devise  does  not  sever  ^int-tenancy.  Litt.  287;  1  lost  185  a.  Mo^  v.  Giles, 
2  Vern.  386)  to  main  it  amount  to  a  severance;  the  deduratun  ol  one  of  the 
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parties  that  it  should  be  severed,  is  not  sufficient,  unless  it  amounts  to  an  actual  a^;ree- 
ment ;  (2)  ajod  here  is  nothing  in  the  marriage  settlemmt  vhich  amounts  to  an  abena- 
tion,  either  in  law  or  equity,  iot  the  real  intention  was  to  preserve  [7]  the  ri^ht  of  t^e 
wife  as  it  was,  so  that  ner  property  might  not  hs  altered  by  the  interj^ition  of  the 
husband ;  and,  for  any  thing  that  appears  to  the  contrary,  it  might  likewise  be  intended 
to  preserve  the  right  she  might  have  of  survivorship,  upon  Mrs.  Poidet's  dying  before 
her. 

There  ia  besides  another  reason,  the  other  joint-tenant  was  no  party  to  the  deed- 
The  only  thing  that  could  give  the  least  colour  to  the  supposition  of  [a  severance  of 
the]  joint-tenancy  are  these  words  in  the  marriage  agreement,  for  want  of  issue  of  her 
own.  body,  then  it  shall  go  to  the  next  of  kin  of  her  own  family.  (The  words  within, 
brackets  above  are  not  in  Alkyns,  but  are  inserted  in  order  to  make  the  passage  in- 
telligible.) 

But  I  do  not  think  they  are  sufficient  to  make  the  issue  of  her  hods  purchasers, 
or  to  give  them  a  right  to  oome  into  this  Court  as  purchasers,  to  have  the  agreemmt 
carried  into  execution  in  thor  favour ;  if  it  had,  I  should  have  inclined  to  think  it  a 
severance ;  but,  notwithstanding  these  words,  it  still  leaves  it  at  large,  and  absolutely 
at  the  wife's  disposal. 

A  joint-tenancy  is  undoubtedly  no  favourite  (Rigden  v.  VaUier,  2  Ves.  258)  of  a 
court  of  equity,  though  otherwise  at  law ;  but,  in  the  present  case,  here  is  no  pretence 
of  an  alienation,  eith^  in  law  or  equity.   Moyse  v.  Gyles,  2  Vem.  385. 

AlieiMtio  rei  prefertur  juri  accrescendi,  is  a  maxim  in  equity ;  but  then  it  must 
appear  to  be  an  actual  alienation,  and  not  from  inference  and  implication  only,  without 
any  express  declaration  of  the  parties. 

(1)  l^e  statement  of  this  case  by  Mr.  Atkyns  is  incorrect.  The  Master's  report  in 
this  case  is  taken  from  the  Begister's  Book ;  the  arguments  of  counsel  &om  Lord 
ffardwidee's  Note-book ;  and  the  judgment,  with  an  addition  from  Lord  Hardmckx^s 
Note-book,  from  Atkyns. 

(2)  But  a  severance  of  joint-tenancy  may  be  inferred  either  from  the  nature  of  the 
transaction  or  the  acts  of  the  parties.  From  the  nature  of  the  transaction, — as  where 
persons  are  joint  purchasers  of  land,  with  a  view  to  a  hazardous  undertaking ;  Jjike  v. 
Craddock,  2  P.  Wms.  158,— or  where  the  transaction  partakes  of  the  nature  of  trade, 
as  the  purchase  of  stock  upon  a  farm ;  Jefferies  v.  Small,  1  Vern.  217, — or  where  the 
lease  of  a  farm  itself  is  taken  only  for  the  same  purpose  as  the  stock,  and  the  lease  is 
only  considered  as  the  substratum,  per  Lord  Tkurtow,  in  Elliott  v.  Brown,  cited  in  9  Ves. 
597, — or  where  two  persons  lay  out  money  upon  mortgage,  and  take  the  mortgage  to 
themselves  jointly;  FeUy  v.  Styard,  1  Ch.  Kep.  57, — or  where  two  maira  a  joint  purchase, 
and  Uie  purchase-money  is  not  paid  in  equal  prt^rtions.  Lake  y.  Gibson,  1  Eq.  Ca. 
Ab.  291.  A  severance  may  likewise  be  inferred  horn  the  acts  of  the  parties ;  as  a 
covenant  by  a  joint-tenant  to  sell ;  diet,  per  Lord  AlvaiUey,  Brown  v.  BaindU,  3  Yes. 
257.  But  an  agreement  by  an  infant  is  not  a  severance.  May  v.  Hook,  Harg.  Go.  Litt. 
246,  note  1.  So  where  two  parties  took  under  a  will  both  in  the  capital  and  the  profits 
of  a  trade  as  joint-tenants ;  but  carried  on  the  trade  for  twelve  years,  as  partners,  on? 
advancing  more  capital  than  the  other,  one  taking  more  profit  than  the  other,  holding 
themselves  out  in  alt  their  transactions  as  partners  from  the  death  of  their  testator ; 
a  severance  was  inferred  both  as  to  the  capital  and  profits.  Jackson  v.  Jackson^ 
9  Yes.  591.  QucBre,  whether  persons  merely  acting  as  partners  in  trade  for  twelve  years, 
would  not  sever  a  joint-tenancy  created  1^  a  will ;  ib.  So  where  two  persons  had 
divided  equally  between  themselves  all  the  property  to  whi<^  they  were  entitled  as 
joint-tenants  under  the  will  of  their  testator,  except  a  sum  of  £350,  set  apart  to  answer 
an  annuity  given  by  the  will,  and  a  sum  of  £8000  set  apart  to  answer  the  contingencies 
of  the  testator's  will :  It  was  held  that  their  general  dealing  with  respect  to  that  part 
of  the  property^  of  the  testator  divided  between  them  was  sufficient  evidence  of  their 
intention  to  divide  the  whole.   Crooked.  Ik  Vandes,  11  Yes.  330. 
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Hilary  Term,  1736. 
Sir  BiBYE  Lake  v.  Sir  Thouas  Hales,  and  other8.(l) 


38(A  February  1736. 
S..C.  1  Atk.  281. 


Every  indorser  is  a  new  drawer. 


Lord  ChancMor.  His  Lordahip  said,  there  had  been  a  difference  of  opinioii  amongst 
judges  ;  whether  a  demand  [8]  must  be  made  upon  the  drawer  of  a  bill  of  exchange, 

to  entitle  an  indorsee  to  an  action,  but  that  he  was  very  clear  in  his  own  judgment, 
there  is  no  occasion  to  make  that  demand,  for  he  considered  every  indorser  as  a  new 
drawer.(2) 

It  was  adjudged  by  the  late  Master  of  the  Rolls,  that  a  bill  in  Chancery,  which 
had  been  depending  almost  six  years,  ought  not  to  be  considered  as  a  sufficient  demand 
of  the  debt,  bo  as  to  take  it  out  of  the  statute  of  limitation8.(3) 

(1)  What  Lord  Sardwieke  is  stated  to  have  said  in  this  case  is  taken  fronl  Aikyns, 
where  it  is  reported,  under  the  names  of  Lake  v.  Hayes. 

The  following  statement  of  the  case  is  taken  from  Lord  Mardwicke^s  Note  and  the 
B^;ister'B  Book : — 

Sir  B.  Lake  brought  his  bill  a^inst  the  defendants,  who  were  the  personal  repre- 
sentatives of  William  and  Robert  Hales,  for  payment  of  a  note  of  £800 ;  and  the  bill 
stated,  that  Wm.  Hales  being  possessed  of  two  negotiable  notes,  both  bearing  date 
the  6th  of  April  1726,  under  Uie  hands  of  Robert  Hales  deceased,  both  payable  to 
Robert  Hales,  three  months  after  date,  one  for  £440  and  the  other  for  £430,  and  both 
indorsed  by  Robert  Hales ;  and  thinking  that  he  could  get  a  bill  of  the  plaintiifs  more 
easily  discounted  than  he  could  the  two  notes,  requested  the  plaintiff  to  ^ve  him  his 
note  for  £800  payable  at  a  future  time,  and  that  he  would  for  the  plaintiff's  security, 
leave  Robert  Hales's  notes  with  the  plaintiff,  in  order  that  he  might  pay  himself  the 
£800  out  of  the  two  notes  when  they  became  payable,  and  return  the  overplus  to  Wm. 
Sales ;  and  he  promised,  that  in  case  the  two  notes  were  not  punctually  paid,  that  he 
would  take  care  to  discharge  the  plaintiff's  note.  That  the  plaintiff  thereupon  de- 
livered to  Benjamin  Wilcoac,  a  person  whcan  he  employed,  a  note  for  £800  payable 
on  the  2d  May  1726,  and  directed  WUcock  to  indorse,  and  deUver  the  same  to  William 
Hales,  which  he  accordingly  did ;  and  William  Hales  delivered  to  WUcock  in  trust 
for  plaintiff,  the  two  notes  of  the  6th  of  April  1726,  and  signed  a  paper,  promising 
to  indemnify  both  the  plaintiff  and  Wilcock  against  the  £800,  and  that  he  had  im 
the  two  notes  as  security  for  the  £800.  That  the  £800  was  paid  to  William  Hales, 
aad  that  Wilcock  thereupon  being  discharged  from  the  £800  note,  delivered  up  the 
two  notes  to  William  Holes.  The  defendants  put  in  their  answer  to  the  bill,  and  denied 
any  knowledge  of  the  circumstances  stated  in  the  bUl.  And  the  plaintiff  entered  into 
evidence  to  shew  that  the  £800  was  advanced.  I^e  only  point  insisted  upon  in  argu- 
ment by  Mr.  Browne,  the  counsel  for  the  defendant,  was,  as  to  the  insufficiency  of  the 
evidence  of  payment  of  the  £800,  whereupon  the  Lord  Chtmcellor  directed  an  issue, 
to  try  whether  any  sum  of  money  had  been  advanced  by  the  plaintiff  in  satisfaotion 
of  the  note  of  the  2d  May  1726 ;  and  the  jury  having  found  that  the  plaintiff  had  ad- 
vanced £800  in  satisfaction  of  the  note,  the  cause  came  on  to  be  heard,  on  fujther 
directions  on  the  17th  June  1737  ;  when  it  was  ordered,  that  the  £800  and  interest, 
should  be  paid  to  plaintiff  out  of  the  assets  of  Robert  Hales.  Beg.  Lib.  B.  1736, 
fo.  223.   Reg.  Lib.  B.  1737.  fo.  397. 

(2)  And  it  is  now  settled  that  there  is  no  occasion  to  make  that  demand.  Harry 
v.  Perritt,  1  Salk.  133.  Bromeley  v.  Frazier,  1  Strange,  441.  Lawrence  v.  Jacob, 
ib.  515.  Heylyn  v.  Adamson,  2  Burrow,  674.  Bayley  on  Bills  of  Exchange,  4th  Ed. 
374.   Though  Sidebotham  v.  Smith,  1  Stra.  649.   Collins  v.  Butler,  2  Stra.  1087, 


(3)  If  there  be  a  suit  in  equity  for  a  demand,  for  which  an  action  at  law  is  after- 
wards brought,  but  during  the  pendency  of  the  suit  the  statute  of  Hmitations  beoomes 
a  bar  to  the  pkuntifi's  demand  at  ktw,  a  court  of  equity  will  not  interfere  to  prevent 
the  defendant's  {heading  the  statute  of  limitatnons  in  bar  to  the  action.  Cradock  r. 
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Marsh,  1  Ch.  Rep.  109.  Hvrdret  v.  Callador,  ib.  114.  Anon.  2  Ch.  Co.  217.  Contra 
Anon.  1  Vem.  73. 

But  where  a  court  of  equity  directs  an  action  to  be  brought  In  a  matter  concenung 
which  a  court  of  equity  and  court  ot  law  have  a  concurrent  jurisdiction,  and  during 
the  pendency  of  the  suit  the  statute  becomes  a  bar,  Mackenzie  v.  Marquis  of  Potois, 
4  Bro.  P.  C.  337  [2nd  ed.  7  Bro.  P.  C.  282] ;  or  where  the  party  is  stayed  from  pro- 
ceeding at  law  by  the  act  of  the  court ;  Anon.  .2  Ch.  Ca.  16.  Pulteney  v.  Warren, 
6  Ves  73  J  or  where  it  is  necessary  for  a  party  to  aak  the  assistance  of  a  court  of  equity, 
in  order  to  aid  him  in  his  legal  remedy,  that  outstanding  terms  may  not  be  set  up, 
or  that  deeds  in  the  possession  of  the  party,  against  whom  he  seeks  to  recover  at  law, 
may  be  produced  ;  in  such  cases  a  court  of  equity  will  prevent  the  statute  from  being 
pleaded.  Pinche  v.  TJiomeycraft,  4  Bro.  P.  C.  92  [2nd  ed.  4  Bro.  P.  C.  92].  Bond  v. 
Hopkins,  Scha  &  Lef.  Rep.  413. 


[9]  After  Hilary  Term,  1736. 
The  Duchess  of  Marlborough  v.  Sir  Thomas  Wheat. 
S.  C.  1  Atk.  454. 

Masters  in  Chancery  in  reports,  are  only  to  state  bare  matters  of  fact. 

Lord  CharueUor  hud  it  down  in  this  oaae,  that  Masters  in  Chancery  in  reports  which 
are  special,  are  not  to  set  forth  the  evidence  with  their  opnions  upon  it,  but  only  to 
state  the  haxe  matter  of  fact  for  the  judgment  of  the  court,  in  the  same  manner  as  in 
courts  of  law,  they  only  state  the  facts  allowed  by  both  sides  in  a  special  verdict,  but 
never  meddle  with  any  part  of  the  evidence  on  either  side.  (This  case  does  not  appear 
in  Lord  Hardwicke's  Note-book,  but  is  taken  from  1  Atk.  454.) 


[10]  Aftrr  Hilary  Term.  173G. 
The  Attorney  Qemeral  v.  Hayes. 
S.  C  1  Atk.  356. 

Lord  Chancellor  :  Where  a  legacy  is  given  to  a  charity,  interest  shall  be  paid  from 
the  death  of  the  t6stator.(l) 

(1)  This  proposition  which  is  taken  from  AtkyaSy  is  neither  warranted  by  Lord 
Hardwicke's  Note-book,  where  this  case  appears,  nor  by  the  decree  in  the  Register's 
Book.  By  the  decree  in  the  Register's  Book  it  appears,  That  Judith  Cole,  bequeathed 
£100  to  the  ministers  and  churchwardens  of  Gneiss^  in  trust,  to  invest  the  same, 
in  the  purchase  of  lands  or  other  good  security,  and  to  distribute  the  yearly  interest 
thereof^ among  six  poor  widows  of  Chelsea.  Lord  Hardmt^  decreed,  that  the  charity- 
should  be  established  ;  and  directed  the  master  to  compute  what  was  due  for  the  said 
legacy  of  £100,  with  interest  for  the  same,  after  the  rate  of  4  per  cent,  from  the  end  of 
one  year,  after  the  death  of  the  said  Judith  Cole ;  such  interest  to  be  added  to  the 
principal,  and  laid  out  in  govermnent  or  other  securities,  in  the  names  of  the  said 
ministers  and  churchwardens,  in  trust  for  the  charity.  Beg.  Lib.  A.  1736,  fol.  346. 
A  similar  decree  waa  made  in  the  Attorney-General  v.  Pearce,  as  it  appears  in  the 
Register's  Book.  Reg.  Lib.  A.  1740,  foL  216,  and  in  Lord  Hardwicke'g  Note-book. 
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OXLEY  V.  LeB.(1) 

28th  February  1136. 
S.  C.  1  Atk.  625. 

The  court  will  not  decree  a  voluntary  conveyance  to  be  delivered  up  to  a  purchaser 
for  valuable  consideration,  unless  obtained  by  fraud. 

Lord  Chtxncellor  said  in  this  cause,  he  did  not  remember  that  this  court  ever  decreed 
a  voluntary  conveyance  to  be  delivered  up  to  a  purchaser,  upon  a  valuable  consideration, 
unless  it  appears  there  are  some  circumstances  of  fraud,  [11]  attendant  upon  such  con- 
veyance.(2)  A  case  was  mentioned  to  be  detennined  by  the  late  Master  of  the  BMs, 
where  a  voluntary  conveyance  was  decreed  to  be  dehvered  up,  though  no  circum- 
stance of  fraud  appeared. 

(1)  What  Lord  Uardviicke  is  reported  by  Mr.  Atkms  to  have  said  in  this  caw, 
does  not  appear  in  Lord  Httrdwidee's  Note-book ;  but  the  case,  as  stated  in  his  Lord-  ' 
ship's  Note-book,  correspond  with  the  report  of  it  in  the  R^i^r's  Book,  where  it 

is  stated,  "  That  Joseph  Stevens,  being  entitled  to  a  lease  of  the  premises  in  question, 
in  consideration  of  the  natural  affection  he  bore  his  daughter,  the  wife  of  Bichard  Lee, 
and  in  consideration  of  5s.  paid  by  Lm,  assigned  over  the  leaae  to  him.  This  lease 
being  subject  to  a  mortgage,  was,  after  the  marria^,  assigned  to  a  trustee,  in  trust 
for  Lee  for  life  ;  remainder  to  his  wife  for  life  ;  remamder  to  the  issue  of  the  marria^. 
Oxley  purchased  of  Lee  these  premises  for  a  valuable  consideration,  and  without  notice 
of  the  settlement  or  mortgage.  Decreed,  that  the  trustee  should  ccmvey  the  legal 
estate  to  the  purchaser,  that  the  settlement  should  be  delivered  up.  and  that  Lee  shotUd 
pay  off  the  mortgage  money."   Reg.  Lib.  1736,  fol.  188. 

(2)  It  is  now  setUed,  that  a  vduntar^  conveyance,  though  it  be  for  a  good  and 
meritorious  consideration,  is  fraudulent  within  the  stat.  of  the  27th  Eliz.  c.  4,  against 
a  subsequent  purchaser  for  a  valuable  consideration.  Lord  Townsend  v.  Windham, 
2  Yes.  11,  Diet,  per  Lord  Hardvncke.  Doe,  dem.  of  Otley,  agumt  Manning,  9  East's 
Rep.  59,  and  the  cases  there  cited. 

And  a  court  of  equity  will,  on  behalf  of  a  purchaser,  decree  the  specific  performance 
of  an  agreement  for  a  purchase  of  lands,  even  when  the  purchase  has  been  made  with 
notice  of  a  prior  voluntary  settlement,  Leach  v.  Dean,  1  Ch.  Rep.  78.  jParry  v.  Cur- 
warden,  2  Dick.  544.   Buckle  v.  MUchel,  18  Yes.  110. 

But  it  will  not  assist  a  vendor  by  decreeing  a  specific  performance  on  his  behalf, 
to  defeat  his  own  prior  voluntary  settlement,  Smith  v.  Garland,  2  Mer.  Rep.  123. 

Yet  it  will  not  interfere  by  inunction,  to  prevent  a  person,  who  has  made  a  voluntary 
settlement  on  his  wife  and  children,  from  sdling,  Fulvertoft  v.  Pvlvertoft,  18  Yes. 
84. 


Sumner  v.  Thorpk. 
\st  March,  1736. 
S.  C.  2  Atk.  1. 

Where  the  defendant  sets  up  a  stated  account  to  a  bill  brought  for  a  general  one.  the 

plaintiif  must  amend. 

Where  a  bill  is  brought  for  a  general  account,  and  the  defendant  has  set  forth  a 
stated  one,  the  plaintiff  must  amend,  but  pays  only  the  costs  of  the  day. 

There  is  no  rule  more  strictly  adhered  to  in  this  court,  than  that  when  the  defendant 
sets  forth  a  stated  account,  he  shall  not  be  obliged  to  go  on  upon  a  general  one,  because 
very  often  a  stated  account  would  unravel  a  perplexed  afiair,  which  might  otherwise 
remain  in  the  dark  if  left  to  a  general  one.  (This  case  is  taken  from  2  Atk.  1.  It 
corresponds  with  Lord  Hardwicke's  note  of  the  same  caae,  except  as  to  the  direction 
about  costs,  in  respect  of  which  nothing  is  stated.) 
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STAPYLTON  V.  STAPYLTON 


VEBI T.  EABD:  12. 


[12]  Henry  Stapyltdn  an  Infant,  bv  Ann  his  Mother,  Plavnliff  ;  and  Philip  Stafvl- 
TON,  Margaret  Stapylton  Widov,  Edward  I^hson,  and  Francis  Taylor, 

Defendants. 


Where  upon  an  issue  directed  to  try  the  legitimacy  of  an  infant,  the  jury  found  the 
infant  illegitimate.   The  Court  granted  a  new  trial  upon  payment  of  costji. 

By  a  deed  dated  the  2l8t  of  August  1661,  Philip  Stapylton  was  tenant  of  the 
premiaea  in  question  for  ninety-nine  years,  if  he  so  long  live,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  his  drst  and  other  sons  in  tail  male,  re- 
mainder to  his  right  heirs. 

PhUip  having  two  sons,  Henry  and  Philip,  they  by  deeds  of  lease  and  release  of 
■  the  9th  and  10th  of  September  1724,  reciting,  that  for  settling  and  perpetuating  all 
numors,  &c.,  in  the  name  and  blood  of  the  Stapyltom ;  fuid  for  mftlring  provision  for 
his  two  sons,  &c. ;  for  preventing  disputes  and  controversies  that  mi^ht  posmbly 
arise  between  the  said  two  sons,  or  any  other  person  dfuming  an  interest  la  all  or  any 
of  the  estates  thereinafter  mentioned,  and  for  barring  all  estates  tail,  and  for  answering 
bS\  and  every  the  purpose  and  purposes  of  the  parties  thereto,  uid  for  and  in  coDsiderar 
tion  of  the  sum  of  6s.,  release  and  confirm  to  Thomson  and  Fairfax  all  those  manors, 
&c.  To  have  and  to  hold  to  them,  their  heirs  and  assigns,  to  the  use  (as  to  part)  of 
Philip  the  father,  his  heirs  and  assigns  for  ever,  and  as  to  another  part,  to  the  use  of 
Philip  the  father  for  life,  remainder  to  Henry  the  son  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  his  first  and  every  other  son  in  tail 
male,  remainder  to  Philip  the  son  for  hfe,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  the 
daughters  of  Henry  in  tail,  remainder  to  the  daughters  of  PhiliptYM  sod  in  tail,  re^ 
mainder  to  the  right  heirs  of  Philip  the  father.  ^oA  as  to  the  remainmg  part,  to  the 
use  of  Philii^  the  lather  for  life,  with  [13]  like  limitations  in  the  first  place  to  Philip  the 
son  and  his  issue,  and  then  to  Hewy  and  his  issue,  remainder  in  fee  to  the  father. 

There  were  covenants  by  the  father  and  his  two  sons  to  suffer  a  recovery  within 
twelve  months,  to  the  uses  m  the  said  deed  of  the  10th  of  September  1724,  and  there 
were  covenants  likewise  for  farther  assurances.  N.B.~To  this  deed,  the  heirs  of  the 
surviving  trustee  in  the  deed  in  1661  were  not  parties. 

But  by  deeds  of  lease  and  release  dated  the  28th  and  29th  of  September  1724,  to 
which  the  heirs  of  the  surviving  trustee  of  the  deed  of  1661  were  parties,  the  father 
and  two  sons  make  Thomson  and  Fairfax  tenants  to  the  precipe,  in  order  to  suffer  a 
recoverv  for  the  purposes  mentioned  m  the  former  deeds  of  the  9th  and  10th  of 
September  1734. 

Before  any  recovery  suSered  Henry  died,  leaving  issue  the  plaintiff. 

Afterward  by  lease  and  release  the  12th  and  13th  of  Apidl  1726,  to  which  the  heirB 
of  the  surviving  trustee  of  the  deed  of  1661  were  parties,  Philip  the  fether  and  Philip 
the  am  covenanted  to  suffer  a  recovery,  in  which  Thomson  and  Fairfax  were  to  lie 
tenants  to  the  praecipe,  to  the  use,  as  to  part,  of  Philip  the  father,  his  heirs  and  assigns, 
and  as  to  the  other  part  to  the  use  of  Philip  the  father  for  life,  remainder  to  PhUip  the 
son  in  fee. 

In  Trinity  Term  1725,  a  recovery  was  suffered,  in  which  were  the  same  tenant  to 
the  prsecipe,  the  same  demandant,  and  the  same  vouchee  (except  Henry,  who  was 
dead),  as  were  covenanted  to  be  by  the  first  deed,  it  was  likewise  suffered  within  twelve 
months  after  the  first  deed. 

The  father  Philip  Stapylton  being  dead,  the  plaintiff,  as  son  and  heir  of  Henrv, 
brought  his  bill  to  estatdish  his  title  to  the  premises  in  question,  and  for  the  whole 
estate  as  tenant  in  tail  under  the  settlement  <u  1661,  and  to  be  let  into  possession,  and 
for  an  account  of  rents  received  by  Philip  StapyUon  the  son,  due  since  the  death  of 
the  pluntiff 's  grandfather,  and  to  have  the  same  applied  for  the  plaintiff's  benefit  during 
his  mfuicy,  and  for  an  injunction  to  restrain  the  defendants  from  receiving  any  more 
rents. 


[See  Fane  v.  Fane,  1875,  L.  R.  20  Eq.  708.] 
March  Sth,  1736. 
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The  defendant  Philip  the  son  by  his  answer  confessea  the  several  deeds  before 
mentioned,  but  says,  Henry  was  a  bastard,  and  that  by  virtue  of  the  deed  of  1725,  and 
of  the  recovery,  he  was  entitled  to  the  whole  estate  in  question. 

After  an  issue  directed,  and  a  verdict  by  which  the  plaintiff  [14]  Henry  was  found 
to  be  illegitimate,  a  motion  was  made  for  a  new  trial. 

The  Attomey-Otneraly  Mr.  Browne^  and  Mr.  Hamilton  for  the  infant  plaintiff, 
contended — 

Ist. — That  there  were  several  facts  material  to  the  point  in  issue,  which  had  not 
been  laid  before  the  juiy. 

2nd. — That  this  was  a  case  in,  which  an  inheritance  was  to  be  bound,  and  that  the 
question  therefore  oufht  not  to  be  concluded  by  one  trial.  Edvnn  t.  Thomas^  2  Vem. 
75.    Tritton  v.  Earl  Macclesfield,  1  Vem.  287. 

That  at  law  it  might  be  tried  several  times  in  ejectment,  but  that  there  being  an 
outstanding  term  of  500 years,  the  title  cannot  be  tried  at  law  without  the  aid  of  a  court 
of  equity. 

That  this  is  a  question  of  legitimacy  which  is  favoured  both  at  law  and  in  equity, 
and  is  also  the  case  of  an  infant  whose  right  ought  not  to  be  concluded  by  a  single  trial. 

That  if  the  infant  should  bring  a  new  bill  after  he  came  of  age,  this  dismission  might 
he  pleaded.  In  Fittard  v.  PiUardy  HilL  1732,  the  Judge  certified  for  the  trial,  but 
it  being  the  case  of  an  infant,  and  a  term  being  to  be  assi^Led,  a  new  trial  was  granted. 
Crew  T.  Arderne,  April  1733. 

Mr.  Vemeify  tlr.  Pauncefartey  and  Mr.  FtteaJeari^  for  the  defendant,  argued— 

lat. — That  the  new  evidence  which  had  been  mentioned  fumiBhed  no  ground  for 
a  new  trial 

2nd. — That  this  was  not  a  case  which  was  to  bind  the  inheritance  or  to  bar  the 
plaintiff  of  his  remedy  at  law.  That  though  the  bill  should  be  dismissed,  it  would  not 
be  oonclusive.  That  an  infant  is  not  bound  when  defendant,  but  a  day  is  given  him 
to  shew  cause,  and  he  may  put  in  a  new  answer.  A  fortiori  therefore  he  cannot  be 
bound  when  he  is  plaintiff,  because  any  person  may  file  a  Inll  in  the  name  of  an  infant, 
as  prochein  amy. 

In  Lomax  v.  Hdmden,  the  bill  was  by  a  plaintiff,  who  insuted  that  he  was  the 
legitimate  son  of  Cabel  Lomax,  the  verdict  was  found  for  him,  and  a  new  trial  was 
rerufled ;  and  it  was  declared  by  the  Master  of  the  BoUs,  that  the  infant  might  bring 
a  new  bill  after  he  comes  of  age.  Lady  Effingham  v.  Sir  Joh^  Nappier,  2  P.  Wms. 
481.  In  Tritton  v.  Barl  of  Macdesfield  one  of  the  trials  only  related  to  the  will  In 
Piltard  t.  Pittard  the  state  of  the  case  does  not  appear.  In  Bury  t.  Bury  the  question 
was  tried  thrice.   Durrant  v.  Durrant. 

[15]  It  cannot  be  laid  down  as  a  rule,  that  a  second  trial  should  be  granted,  and  here 
the  heir  of  the  surviving  trustee  of  the  term  having  joined  in  the  new  settlement,  the 
term  is  out  of  the  case. 

Lord  Chancellor  (March  8,  1736).  The  question  before  me  is,  whether  there 
ought  to  be  a  new  trial  in  this  case.   The  application  may  be  supported — 

1st. — For  any  defect  or  objection  against  the  former  trial 

2nd. — Because  new  evidence  has  been  discoverod  since. 

3rd. — From  the  nature  of  the  case,  inasmuch  as  the  decree  will  bind  the  inheritance, 
and  that  there  will  be  no  further  opportunity  of  trying  it  at  law,  on  account  of  the 
term  of  yearo  and  the  poBseasion  of  the  deeds  and  writings. 

Upon  this  subject  there  is  no  general  rule,  but  earn  case  must  be  judged  of  by  its 

own  peculiar  circumstances.  This  is  the  case  of  an  infant,  and  the  question  is  that  of 
legitimacy,  which  is  always  favoured.  The  circumstance  of  infancy  has  been  made 
use  of  on  both  sides,  on  different  suppositions.  On  the  one  side  it  is  contended,  that 
the  infant  will  be  bound  by  the  dismission  of  his  bill,  and  on  the  other  that  he  will 
not.  If  it  were  clear  that  the  infant  would  not  be  bound,  it  would  afford  asx  objection 
a^^unst  a  new  trial ;  but  if  he  will  be  bound,  and  it  is  doubtful  whether  he  will  or  not, 
it  is  a  strong  reason  why  I  should  grant  it.  It  is  indeed  far  from  clear,  that  he  wiU  not 
be  bonnd,  and  though  he  should  have  the  ri^^ht,  the  death  of  witnesses  may  deprive 
hun  of  the  means  m  herrafter  proving  his  legitimacy.  Second  trial  granted  on  pay- 
ment of  coeta. 

(The  statement  of  this  case  is  taken  from  Atkyns.  The  arguments  of  counsel  and 
the  judgment  fiom  liOrd  Hardviiche's  Note-book.) 


796 


SMITH  V.  READ 


WEST  T.  HABD.  16. 


[16]  Smith  v.  Read. 
Mardi  18,  1736-37. 
S.  C.  1  Atk.  526;  3  Vin.  Ab.  540.  pL  21 ;  3  Bac.  Ab.  799. 

A  bill  brought  to  discover  whether  Ann  Payne,  under  whose  will  the  defendant  claims, 
was  a  Papist  at  the  time  of  a  purchase  made  by  her  of  the  estate  from  the  plaintiff's 
ancestor.  Defendant  pleads  as  to  the  discovery  the  stat.  of  the  11th  and  12th  of  WiL 
3,  by  whi(^,  if  Ann  Payw  was  a  Papist,  she  was  disabled  to  take. 

Under  the  rule,  a  man  is  not  obligea  to  accuse  himself,  is  implied,  that  he  is  not  to 
discover  a  disability  in  himself ;  and  as  Ann  Payne  would  not  have  been  obliged  to 
discover,  the  defendant,  who  claims  under  the  same  title,  is  entitled  to  the  same 
privileges,  and  takes  the  estate  under  the  same  circumstances.  The  {Jea  allowed. 

Bill  by  a  Protestant  claiming  title,  and  insisting  upon  and  praying  a  discovery, 
whether  Ann  Payne,  under  whom  the  defendant  clainiB  by  devise  was  a  Papist  at  the 
time  of  the  purchase  by  her  of  the  estate  in  question  from  the  plaintiff's  ancestor. 

As  to  the  discovery  whether  Ann  Payne  was  a  Papist,  the  defendant  pl^M^  the 
statute  of  11th  and  12th  of  W.  3,  by  which,  if  Ann  Payne  was  a  Papist,  buo  was  dis- 
abled to  take. 

Mr.  Vemey  and  Mr.  Browne  for  the  defendant,  ar^ed  that  a  person  shall  never 
be  obliged  to  discover  any  matter  which  may  subject  hun  to  any  forfeiture.  That  the 
disability  created  by. this  statute  amounts  to  a  forfeiture^  and  that  a  person  standing 
in  the  dace  of  the  original  owner,  must  be  entitled  to  the  same  privifege.  The  legis- 
lature did  not  conceive  that  persons  were  obliged  to  discover  such  facts  as  these,  and 
therefore  in  the  acts  relating  to  presentations  to  livings,  inserted  a  clause  to  prohibit 
all  persons  from  pleading  those  forfeitures  and  penalties. 

In  the  case  of  copyholds,  the  tenants  are  not  obliged  to  discover  waste  or  other 
facts  whereby  they  may  have  forfeited  their  estates,  Comyns,  671.  A  person  who  has 
bought  goods  after  a  tmnkruptcy  may  plead  and  deny  notice.  If  an  estate  be  limited 
to  a  widow  during  widowhood,  the  court  will  not  compel  her  to  discover  whether  she 
is  married  or  not.  Monvngs  v.  Monvngs,  Ch.  Cas.  68,  uid  vid.  Sooth  Sea  Company  v. 
Doliife.   (Cited  2  Ves.  376.) 

□.7]  Attorney-General  and  Mr.  FaaakeHy  for  the  plaintiff,  contended  that  the  bill 
did  not  seek  to  discover  a  forfeiture,  but  to  shew  that  there  never  was  any  title  to  the 
estate.  That  it  was  not  like  the  case  of  taking  away  an  estate  once  vested,  but  mora 
like  that  of  a  bastard  or  an  alien.  In  the  case  put  of  bankruptcy,  the  defendant  must 
make  discovery,  if  he  had  notice  of  it.  But  suppose  this  were  a  forfeiture,  it  cannot 
be  the  forfeiture  of  the  defendant,  but  of  some  other  persons  by  which  his  title  would 
be  defeated,  but  which  does  not  amount  to  any  personal  duabihty  in  himself.  It 
resembles  the  case  of  a  man  claiming  by  lease  and  release  from  a  tenant  in  tail,  without 
a  fine  or  recovery. 

Lord  Chancellor.  I  think  the  defendant  is  not  bound  to  discover ;  for  there  is 
no  rule  more  eatabUshed  in  equity,  than  that  a  person  shall  not  be  obliged  to  discover 
what  will  subject  him  to  a  penalty,  or  any  thing  in  the  nature  of  a  penany. 

Under  the  rule,  a  mtui  is  not  obUged  to  accuse  himself^  is  implin,  that  he  is  not  to 
discover  a  disability  in  himself ;  and  there  is  no  difEerence  between  a  forfeiture  of  a  thine 
vested,  and  a  disability  to  take,  inflicted  as  a  penalty ;  and  the  11th  &  12th  of  WmTsa 
is  a  penal  statute. 

If  this  bill  had  been  brought  against  the  person  himself,  and  there  was  no  other 
penalty  than  this,  I  think  he  would  not  have  been  obliged  to  discover. 

Therefore  they  who  claim  under  the  same  title  are  entitled  to  the  same  privilgges, 
and  take  the  estate  under  the  same  circumstances. 

As  to  its  being  a  defective  title  only,  it  is  true ;  but  then  it  is  a  defect  arising  &om  a 
penalty. 

The  laws  of  bankrupts  are  not  all  penal  laws  ;  and  in  the  cases  of  alieiu,  bastards. 
&c.,  there  is  a  difierence  where  the  disabihty  arises  from  the  rules  of  law,  and  where 
it  is  imposed  as  a  penalty. 

If  this  plea  was  not  allowed,  it  would  afiect  numberless  inheritances,  and  protestants 
more  than  papists.    And  where  the  legislature  have  intended  discoveries  of  what 
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is  penal,  they  have  put  in  clauses  for  that  purpose,  as  in  the  statute  of  the  12th  Anne, 
c.  14,  of  the  livings  belonging  to  papists. 
The  plea  allowed. 

(The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken  from  Lord 
HardwidBe's  Note-book.  The  judgment  from  Mr.  Atkyns's  Report,  which  is  nearly 
in  the  same  words  with  that  attributed  to  Mr.  Forrester.) 

P8]  JEFFEStiES  V.  Harrison,  Executor  of  Sir  Taos.  Travkl.(1) 

I8th  March  17B6. 
S.  C.  I  Atk.  468. 

If  an  executor  has  paid  simple  contract  debte  in  preference  to  a  bond  debt,  of  which 
he  had  notice,  he  must  pay  costs  de  bonis  testatoris,  si  non  de  bonis  propriis.{2) 

Lord  CfuinceUor  said  in  this  cause,  that  when  an  executor  is  defendant  at  law, 
and  fails  in  his  defence,  the  rule  is,  that  he  must  pay  costs  de  bonis  testatoris,  si  non 
de  bonis  propriis ;  [].9]  and  as  in  this  case,  the  executor  has  misbehaved  himself,  by 
paying  simple  contract  debts,  preferable  to  a  bond  creditor  with  notice,  the  court  of 
Chancery  has  no  occadon  to  vary  it  from  the  common  course. 

(1)  What  Lord  Hardtoicke  is  stat^  to  have  said  in  this  case  is  taken  from  Atkyns. 
It  does  not  appear  in  Lord  Hardwidce^s  Note-book ;  but  it  appears  from  the  Register's 
Book,  where  it  is  reported  under  the  names  of  Jefferies  r.  Stevenson,  that  the  executor 
was  made  to  pay  costs  de  bonis  proprii;s,  imder  the  following  circumstances  : — "  The 
plaintiff  brought  his  bill  to  have  satisfaction  for  a  bond  entered  into  by  Thomas 
Framwell  deceased,  the  defendant's  testator,  to  the  plaintiff,  on  the  1 9th  of  January 
1726,  for  payment  of  £954,  16s.  with  interest,  out  of  the  assets  of  the  said  Thomas 
framwell,  come  to  the  hands  of  the  defendant,  his  surviving  executor ;  and  the  de- 
fendant by  his  answer,  insisting,  that  a  judgment  obtained  against  him  and  his  brother, 
Samuel  Steveiuon  deceased,  his  co-executor,  for  £256,  lO^.  debt,  and  £5,  IQs.  costs, 
ought  to  take  place  before  the  plaintiff's  debt ;  and  the  plaintifi  admitting,  that  the 
sum  of  £363, 16s.  Id.  part  of  the  sum  of  £964, 16;.  for  wmch  the  said  bond  was  given, 
was  not  advanced,  the  cause  came  on  to  be  heard  on  the  15th  day  of  Novr.  1734,  whep 
it  was  ordered  and  decreed,  that  the  defendant  should  be  at  liberty,  if  he  thought  fit. 
to  examine  the  plaintiff  upon  interrogatories,  before  Mr.  Eld,  one  of  the  Masters  of 
the  Court,  whether  the  sum  of  £590,  19s.  lid.  residue  of  the  money  due  on  the  said 
bond,  or  any  and  what  part  thereof  was  advanced  by  the  plaintiff,  or  any  person  by 
his  order,  to  Thomas  Framvxll,  as  the  consideration  of  the  said  bond,  and  to  inspect 
the  books  and  papers  of  the  plaintiff  for  that  purpose,  which  were  to  be  produced  before 
the  Master  by  the  plaintiff  upon  oath ;  and  if  it  should  appear  to  the  Master  by  the 
pl&intifi's  examination,  or  by  the  said  books  and  papera,  or  by  any  proof  to  be  made 
before  the  Master,  that  any  part  of  the  said  sum  of  £590, 19s.  lid.  was  not  advanced, 
then  the  Master  was  to  take  an  account  oi  what  was  due  for  the  residue  of  the  said 
sum  of  £590, 19«.  1  Id.,  and  the  interest  thereof ;  but  unless  it  should  appear  as  afore- 
said, that  the  said  full  sum  of  £590,  19s.  lid.  was  not  advanced,  then  the  same  was 
to  be  considered  as  advanced  as  the  consideration  of  the  said  bond  ;  and  the  said  Master 
was  likewise  to  see,  whether  any  thing,  and  what,  had  been  paid  towards  satisfaction 
of  the  said  principal  and  interest  due  on  the  said  bond,  and  what,  upon  taking  the 
said  accounts,  should  appear  to  be  remaining  due  on  the  said  bond,  it  was  ordered 
hnd  decreed,  that  the  defendant  should  pay  the  same  to  the  plaintiff  out  of  the  assets 
of  the  sfud  Thomas  Framwell,  in  a  course  of  administration ;  and,  in  case  the  said 
defendant  should  not  admit  assets  for  that  purpose,  then  the  defendant  was  to  account 
before  the  said  Master  in  the  usual  manner,  and  the  consideradon  of  costs  was  reserved 
till  after  the  report  The  Master  made  his  report,  dated  l&di  July,  1736,  and  certiiSed, 
that  there  was  due  to  the  pluntiJOE  on  the  said  bond,  frtnn  the  estate  of  the  said  Thomas 
FramvjeU,  for  principal  utd  interest,  £871,  14^.  5d.,  and  that  there  remained  in  the 
defendant's  hands  a  balance  of  £302,  3s.  Sd.  due  to  the  said  testator's  estate,  and  there 
were  other  debts,  goods  and  effects  belonging  to  the  said  testator,  in  the  island  of 
Barbadoes,  which  the  defendant  had  not  got  in  ;  but  the  defendant  in  his  discharge, 
exhilHted  before  the  Master,  insisted  he  had  paid  unto  Mr.  John  Norman,  the  siun 
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of  £256,  10s.  for  a  debt,  and  £5,  IO5.  costs,  making  together  £262,  on  a  judgment 
recovered  against  the  defendant  and  his  brother,  Samuel  Stevenson,  as  executors  of 
the  said  Thomas  Franvxll,  in  the  Court  of  King's  Bench,  as  of  Easter  t«rm,  in  the 
first  year  of  his  present  Majesty's  reign,  and  he  claimed  an  allowance  of  the  same  out 
of  the  said  Thomas  FramvxU's  estate  ;  but  such  judgment  appearing  to  the  said  Master 
to  have  been  obtained  in  the  name  of  the  said  John  Norman,  in  trust,  and  for  the  use 
and  benefit  of  the  defendant  and  his  said  brother  Samuel  Stevenson,  and  the  debt 
whereon  the  same  was  so  obtained  being,  at  the  time  of  the  death  of  the  said  Thomas 
FTanvwell,  only  a  debt  upon  simple  contract,  the  Master  concmved,  the  same  ou^t 
not  to  be  paid  out  of  the  said  Thonuu  FramwelVa  estate  till  i^r  satisfaction  of  the 
said  plaintiff's  bond,  and  had,  therefore,  as  against  the  said  plaintiff,  disallowed  the 
defendant's  payment  of  the  said  £262  to  the  a&id  John  Norman.  And  the  cause  coming 
on  this  present  day  to  he  heard  before  the  Lord  Chancellor,  as  to  the  mattter  of  costs, 
in  the  presence  of  counsel  learned  on  both  sides,  upon  hearing  the  defendant's  answer, 
an  agreement  between  the  plaintiff  and  defendant  relating  to  the  said  bond  of  the  1 9th 
January  1726,  the  decree  made  on  the  cause,  and  the  Master's  report,  his  Lordship 
doth  order,  that  the  defendant  do  pay  unto  the  plaintiff  the  sum  of  £302,  35.  8d., 
reported  to  be  in  his  hands,  towards  satisfaction  of  the  plaintiff  's  demands,  and  do  also 
pay  unto  the  plaintifE  his  costs  of  this  suit,  to  be  taxed  by  the  said  Master ;  and  in 
order  to  a  satisfaction  of  the  residue  of  the  plaintiff's  denuuods,  it  is  ordered,  that  a 
proper  person  be  appointed,  with  the  approbation  of  the  sud  Master,  at  the  x^aintiff 's 
expence,  to  get  in  the  debts  and  effects  of  the  said  testator  Thomas  FramvxU,  remain- 
ing beyond  sea,  and,  in  order  thereto,  that  the  defendant  do  give  unto  such  person  a 
proper  authority,  the  plaintiff  indemnifying  the  defendant  therein;  and  when  any 
the  debts  and  effects  of  the  said  testator  remaining  beyond  seas  shall  he  got  in,  the 
plaintiff  is  to  be  at  liberty  to  apply  to  this  court,  touching  satisfaction  of  the  residue 
of  his  said  demand,  whereupon  such  further  Older  shall  be  made  in  relation  thereto, 
as  shall  be  just."   Reg.  Lib.  A.  1736,  fo.  236. 

(2)  It  is  stated  by  Lord  Thurlow  to  be  a  general  rule,  that  where  interest  is  given 
against  executors  for  a  breach  of  trust,  costs  follow  of  course,  Seers  v.  Hind,  I  Vea. 
jun.  p.  294.  But  Sir  Wm.  Gra/tU  was  not  prepared  to  accede  to  that  general  proposi- 
tion, as  he  said  there  may  be  many  oases  in  which  executors  must  pay  interest,  which 
could  not  be  cases  for  costs,  As}tburnham  r.  Thompson,  13  Yes.  402. 
•  Executors  have  been  made  to  pay  costs  where  they  have  been  guilty  of  fraud,  or 
great  misbehaviour  ;  as  when  they  refused  to  sell  the  good-will  of  a  house,  unless  they 
were  employed  in  their  trade.  Hide  v.  Hayvxtod,  2  Atk.  126 ;  or  upon  an  attempt 
to  support  a  discharge  by  forgery,  PameU  v.  Price,  14  Ves.  502 ;  or  to  conceal  the 
testator's  property,  Avery  v.  Osborne,  Barnard.  352. 

Or  where  money  has  been  kept  in  their  hands  without  cause  ;  or  contrary  to  the 
directions  in  the  will ;  or  has  been  called  in  and  employed  for  their  own  purposes, 
LittUhales  v.  Gascoyne,  3  Bro.  0.  C  73.  AsMmrt^ham  v.  Thommon,  13  ves.  404. 
Tehbs  V.  Carpenter,  1  Mad.  308.  Roche  v.  Hart,  11  Ves.  68.  Piettf  v.  Hall,  4  Ves. 
620.  MosUy  v.  Ward,  11  Ves.  681 ;  or  where  the  executor  has  put  his  defence  on 
a  wrong  footing,  and  his  answer  has  been  evasive  and  contradicted,  v.  Kennegal, 
1  Ves.  126 ;  or  where  he  has  obtained  a  release  from  a  legatee  without  consideration. 
Hensley  v.  Chaloner,  2  Ves.  85 ;  or  where  he  has  denied  that  he  has  assets,  there  being 
sufficient  for  the  payment  of  a  debt,  Sandys  v.  Watidns,  2  Atk.  79  ;  but  secus,  where 
he  has  been  the  representative  of  two  estates,  and  from  that  circumstance  a  confusion 
has  arisen,  and  his  denial  of  assets  has  not  been  positive,  ib. 

An  executor,  however,  may  be  entitled  to  costs  as  to  part  of  the  suit,  though  he 
may  be  charged  with  costs  for  his  misconduct  as  to  the  remainder ;  as  where  it  is 
necessary  to  submit  a  point  to  the  opinion  of  the  court,  v.  Carpenter,  1  Mad. 

308.   Bashley  v.  Masters,  1  Ves.  jun.  205.   Blount  v.  Burrow,  3  Bro.  C.  C.  90. 

And  he  is  generally  entitled  to  the  costs  of  taking  tiie  account,  Newton  v.  Bennett, 
1  Bro.  Gh.  Gases,  362,  unless  the  account  or  inquiries  be  made  necessary  by  his  own 
misconduct ;  and  even  in  these  cases,  where  there  has  bem  a  difficulty  in  separating 
the  costs ;  ib.  Or  where  there  has  been  great  uncertainty  in  respect  of  the  rule  by 
which  the  executor  ought  to  be  charged,  the  court  has  neittier  given  or  alk>wed  ooBts, 
Raphael  v.  Boehm,  13  Ves.  590. 

It  is  a  settled  rule,  that  the  executor  of  an  insolvent  shall  not  have  costs,  Adair 
r.  Shaw,  1  Sch.  &  Lef.  280.   Humphry  v.  Morse,  2  Atk.  408. 
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[20]  Between  the  Seals  after  Hilary  Terh,  1736 

AlIONTHOUS. 

3  Atk.  1. 

A  bill  depending  six  years  in  Chancery,  not  sufficient  to  take  a  debt  out  the 

statute  of  limitations. 

Lord  Hardwicke  said,  that  a  bill,  though  depending  in  Chancery  almost  six  years, 
was  not  allowed  to  be  such  a  demand  as  to  take  a  debt  out  of  the  statute  of  limitations  ; 
and  Sir  Joseph  Jekyll,  in  a  case  before  him  at  the  Rolls,  declared  himself  to  be  of  the 
same  opinion.  (This  case  is  taken  from  Atkyns.  It  does  not  appear  in  Lord  Hardwicke's 
Note-book.)  (Craddock  v.  Marsh,  1  Cha.  Rep.  205.  Hurdrett  v.  Calladon,  ib.  214. 
Arum.  2  Cha.  Ca.  217.  Lake  t.  Hales,  ante,  page  7.  Start  v.  MeUisk,  2  Atk.  615. 
Contra,  Anon.  1  Vem.  73.) 


[21]  After  HaARY  Tebu,  1736. 

Benbley  v.  Bbnsley. 

S.  C.  1  Atk.  97  [sub  nom.  BeasUy  v.  BeasUy\ 

Joint  commission  against  two  partners  does  not  abate  by  the  death  of  one ;  but  if  one 
be  dead  at  the  time  of  taking  out  the  commission,  it  is  void. 

Lord  Chancellor.  Where  there  is  a  joint  commission  against  two  partners  they 
must  be  each  found  bankrupt,  and  though  one  of  them  should  die,  the  commission  may 
still  go  on  ;  but  if  one  of  the  joint  traders  be  dead,  at  the  time  of  taking  out  the  com- 
mission, it  abates,  and  is  absolutely  void.  (What  Lord  Hardwicke  is  stated  to  have  said 
in  this  case  is  taken  from  Atkyns.   It  does  not  appear  in  Lord  Hardwicke's  Note-book.) 

Browne  p.  Higden. 
March  19,  1726. 
S.  C.  1  Atk.  291. 

It  is  a  constant  rule,  that  matters  subsequent  to  the  original  bill,  must  come  by  way 
of  supplemental  bill  and  revivor.    (See  Jones  v.  Jones,  3  Atk.  217.) 

An  original  bill  was  now  brought  by  a  creditor  against  Mrs.  Higden,  as  administra- 
trix of  A.,  who  being  a  married  woman,  her  husband  was  also  made  a  party. 

Before  the  cause  was  heard  the  wife  dies,  and  the  husband  took  out  administration 
to  his  wife,  and  also  de  bonis  non,  dc,  of  A.,  upon  which  the  plaintiff  amended  his  bill 
agunst  the  husband;  to  which  amended  bill  the  defendant  demurred.  For  any 
matter  tohich  happens  subsequent  to  the  oriainal  bill  cannot  be  put  into  an  amended 
bUl ;  but  a  bill  of  revivor  and  supplemental  bill  ought  to  be  brought. 

Mr.  Vemey  for  the  plaintiff,  insisted,  that  in  equity  the  suit  abated  only  against 
the  wife,  and  cited  the  case  of  Humphreys  v.  Humphreys,  3  P.  Wms.  349,  there  the  bill 
charged,  by  way  of  amendment,  matters  which  arose  after  filing  of  the  bill,  and  there- 
fore seemed  a  proper  case  for  a  supplemental  bill,  and  though  this  was  pleaded  to  the 
bill,  yet  the  plea  was  over-ruled  ;  for  that  such  matters  may  be  charged  either  by  way 
of  supplemental,  or  by  way  of  amended  bill. 

[2S9  Lord  Chancellor.  I  am  of  opinion,  that  the  demurrer  ought  to  be  allowed 
(Beg.  Lib.  A.  1736,  fo.  211) ;  for  I  take  it  to  be  the  constant  rule,  that  matter  subse- 
quent to  the  original  bill,  must  come  by  way  of  supplemental  bill  and  revivor.  Be- 
sides the  suit  a^ted  entirely  by  the  death  of  the  wife ;  for  the  husband,  who  was 
before  joined  for  conformity  only,  has  an  interest  now,  and  though  by  the  statute 
ol  the  8th  Will.  3rd  a  suit  shall  not  abate  upon  the  death  of  one  defendant,  but  shall 
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go  on  against  the  others :  yet  it  must  be  taken  with  this  restriction,  provided  the 
subject  matter  of  the  bill  is  not  hurt  by  the  death  of  such  defendant. 

(There  is  no  mention  of  this  case  in  Lord  Hardwicke's  Note-book ;  but  the  above 
report  in  Alkyns  corresponds  in  every  respect  with  a  manuscript  report  of  Mr. 
FomsUr.) 

Kei^all  p.  Bennett. 
March  the  nth,  1 730-7. 
S.  C.  1  Atk.  522. 

A.  devises  the  estate  in  question  to  B.  in  tail,  remainder  to  C.  in  fee,  the  bill  brought 
by  the  heir  of  the  body  of  fi.  for  deeds  and  writings,  and  possessions. — ^The  defendant 
pleads  he  is  a  purchaser  for  valuable  consideration  from  C.  and  had  no  notice  of 
plaintiff's  title. 

The  bill  set  forth,  that  A.  made  his  will,  in  which  he  devised  the  estate  in  question 
to  B.  in  tail,  remainder  to  C.  in  fee,  and  is  brought  by  the  heir  of  the  body  of  B.  against 
the  defendant,  for  deeds  and  writings,  and  to  have  possession  of  the  estate. 

The  defendant  pleads,  that  he  is  a  purchaser  for  a  valuable  consideration  from 
C,  that  the  plaintifF's  father  lived  in  Virginia  at  the  time  of  the  purchase ;  that  C. 
was  in  possession  of  this  estate,  and  that  he  had  no  notice  of  the  plaintiff's  title  ;  for 
that  C.  at  the  time  of  the  purchase,  made  affidavit,  that  B.  was  dead  abroad,  without 
issue,  and  therefore  insists  tie  is  a  purchaser  without  notice,  who  may  protect  himself 
by  plea. 

Mr.  Aitomey-Gefieral  for  the  plaintiff.  Both  parties  claim  undn  one  will,  and  it 
appears  by  the  plea,  that  the  defendant  knew  the  plaintiff's  father  was  alive,  or  that 
the  plaintiff  himself,  if  there  was  such  a  person,  must  of  course  be  entitled. 

Besides,  it  is  a  denial  only  of  the  knowledge  of  the  plaintiff's  being  in  esse,  not  of  his 
title,  which  they  were  bound  to  take  notice  of  at  their  peril. 

^]  Lord  Chancellor.  If  the  defendant  claims  under  a  conveyance,  where  there 
was  an  estate  tail  prior  to  the  estate  under  which  he  purchased,  it  is  incumbent  on 
him  to  see  if  that  estate  is  spent.  The  question  here  is,  therefore,  Whether  a  pur- 
chaser can  protect  himself  by  plea,  without  denial  of  notice  of  the  plaintiff's  title. 
Denial  of  notice  is  what  gives  him  power  of  protecting  himself  by  plea. 

Plea  over-ruled. 

(There  is  no  mention  of  this  case  in  Lonl  Hardtoicke^s  Note-book,  but  the  above 
report  of  Mr.  Alkyns  corresponds  in  every  respect  with  the  manuscript  report  of  Mr. 
F<trTeater.) 

Angus  v.  Angus,  1736-7. 
Af(w<A21. 1736-7. 

To  a  bill  brought  for  possession  of  lands  in  Scotland,  and  for  discovery  of  the  rents 
and  profits  and  deeds,  and  fraud  in  obtaining  them  ;  plea  to  the  jurisdiction  of  the 
court  had,  on  account  of  not  averring  that  the  parties  were  resident  out  of  the 
juri8diction.{l) 

As  to  so  much  of  the  bill  as  seeks  possession  ;  the  plea  over-ruled,  withoutprejudice 
to  the  defendant's  insisting  by  way  of  answer  upon  the  same  matter.  (The  Court 
of  Chancery  in  England,  respecting  lands  out  of  its  jurisdiction,  cannot  enforce  its 
decree  in  rem,  but  enforces  it  by  process  of  contempt  in  personam  and  sequestra- 
tion, Penn  v.  Lord  Baltimore,  1  Ves.  454.) 

To  a  bill  brought  for  possession  of  lands  in  Scotland,  and  for  discovery  of  the  rents 
and  profits,  deeds  and  writings,  and  fraud  in  obtaining  the  deeds,  &c.,  the  defendant 
pleaded  the  19th  article  of  the  treaty  of  union,  and  that  the  lands  in  question,  and 
the  matter  prayed  by  the  bill  were  out  of  the  jurisdiction  of  the  court.  Mr.  Green 
for  the  plaintiff,  cited  the  case  of  the  Earl  of  Ar^asse  v.  Musdiamp,  1  Vem.  76,  whore 
relief  was  granted  against  a  fraudulent  conveyance  obtained  here  of  lands  in  Ir^nd  ; 
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and  Toller  t.  Carteret,  2  Yern.  494,  lespecting  a  mortgage  of  the  island  of  Sark ;  and 

Sumner  v.  Ac/on. 

i-orfi  Chancellor.  This  court  act  upon  the  person  as  to  the  fraud  and  discovery, 
therefore  the  plea  must  be  over-ruled.  To  have  made  this  a  good  plea,  there  ought 
to  have  been  a  farther  averment,  that  the  defendant  was  resident  in  Scotland.  This 
had  been  a  good  bill  as  to  fraud  and  discovery  if  the  lands  had  been  in  France,  if  the 
persons  were  resident  here ;  for  the  jurisdiction  of  this  court  as  to  frauds,  is  upon 
the  conscience  of  the  party. 

[24]  I  ^  doubt  as  to  parts  of  the  bill  for  relief  ;  for  I  cannot  give  the  plaintiff 
possession  any  other  way  than  by  compulsion  on  the  defendant's  person,  whilst  it  is 
within  the  jurisdiction  of  the  court.  However,  at  present,  the  plea  must  be  over- 
ruled, without  prejudice  to  the  defendant's  insisting,  by  way  of  answer,  on  the  siune 
matter  against  any  decree  or  order  being  made  relating  to  the  possession  of  the  lands 
in  Scotland,  as  he  shall  be  advised. 

(This  case  is  taken  from  Lord  Hardwicke's  Note-book,  and  a  manuscript  report 
of  Mr.  FomaUr's.) 

(1)  If  the  {nrties  be  remdent  in  England,  the  Court  of  Chancery  entertains  juris- 
diction respecting  lands  in  Seollcmd,  Ireland,  and  the  Colonies,  Toller  v.  Carteret, 

2  Vem.  494.   Penn  v.  Lord  Baltiinore,  1  Tes.  455.   Lord  Cranstown  v.  Johnson, 

3  Yes.  182.  But  where  a  charity  is  to  be  administered  in  ScoUand,  the  Court  of 
Chancery  in  England  does  not  take  upon  itself  the  administration  of  the  charity. 
Provost  and  Bailiffs  of  Edinburgh  v.  Aubrey,  Ambler's  Reps.  236.  Attomey-Genend 
V.  Lepine,  2  Swanston's  Heps.  181. 

Treblboock's  Case. 
March  i2nd,  1736-7. 
S.  C.  1  Atk.  633. 

The  writ  de  homine  replegia/ndo  is  an  original  writ,  and  the  party  may  sue  it  of  right. 

A  motion  to  discharge  an  order  for  superseding  a  writ  de  homine  replegiando. 

Lord  Chancellor.  The  writ  de  homine  replegiando  is  an  original  writ,  and  the 
party  may  sue  it  of  right,  and  granted  here  on  a  motion  or  petition,  without  shewing 
cause. 

It  is  property  returnable  in  the  courts  of  law,  and  may  be  there  declared  upon ; 
and,  as  it  is  remedial,  the  defeiulant,  against  whom  it  is  sued,  is  obliged  to  assign  some 
cause  why  he  does  not  comply  with  the  writ. 

Therdore,  after  it  is  sued,  I  do  not  know  that  I  can  superaede  it ;  and  if  the  party 
who  sues  out  the  writ  is  not  entitled  to  it,  it  must  he  pleaded  to  below :  in  this  case 
it  is  the  writ  of  the  infant,  and  there  is  no  suit  about  the  infant  here,  and  therefore 
the  order  made  to  supersede  the  writ  must  be  discharged. 

It  might  be  otherwise,  if  the  infant  was  in  court,  by  being  a  party  to  the  suit  here. 

If  this  writ  is  brought  by  an  infant  against  his  testamentary  guardian,  or  by  a 
villain  against  his  lord,  I  think  they  may  plead  the'special  matter  to  the  writ,  and 
defend  tnemselves  at  law. 

His  Lordship  granted  the  motion.  (This  case  is  taken  from  Atkyns  ;^  it  corre- 
sponds with  a  manuscript  report  of  the  same  case  by  Mr.  Forrester.) 

[25]  Ex  parte  Blunt.   Ex  parte  Henchman. 

Mardi  26(A,  1736-37. 

Where,  by  the  sentence  of  the  C!ourt  of  Chivalry,  it  was  decided,  that  pedigrees  entered 
in  the  books  of  the  Collie  of  Arms  need  not  be  signed  by  the  parties  requesting 
such  entries  to  be  made,  for  the  purpose  of  making  them  valid : — this  Court  will  not 
grant  a  Commission  of  Delegates  upon  an  appeal  from  such  sentence,  this  sentence 
being  neither  a  definitive  sentence,  nor  such  a  sentence  as  is  termed  in  the  civil  law 
gravamen  irreparabile. 

This  was  a  suit  instituted  in  the  Court  of  Chivalry  against  Sir  Henry  Blunt,  Baronrt, 
for  assuming  and  usurping  without  right  certain  ensigns  of  arms  and  crest,  contrary 
to  the  laws  of  arms,  at  the  promotion  of  his  Majesty's  advocate  of  this  court 
C.  v.— 2G 
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In  the  progress  of  that  cause  an  allegation  was  exhibited  on  the  part  of  Sir  Henry 
Blunt,  setting  forth  that  all  pedigrees  must  be  signed  by  the  proper  hands  of  the  parties 
requesting  such  entries  to  be  made  in  the  boi^s  belonging  to  the  College  of  Arms, 
and  objecting  to  the  validity  of  some  of  the  entries  in  the  said  books,  as  not  being  so 
signed,  and  insisting  that  therefore  no  credit  ought  to  be  given  to  them. 

This  allegation  the  Court  thought  fit  to  reject,  whereupon  Sxr  Henry  Muni  prderred 
hu  petition  to  the  Lord  Chancellor,  appealing  from  this  act  of  the  Court  as  erroneona 
and  a  grievance,  and  praying  a  Conuniasion  of  Delegates. 

On  the  other  side  a  cross  petition  was  presented  by  Dr.  Henchman  as  his  Majesty's 
advocate  in  the  Court  of  Chivalry,  insisting  that  no  appeal  lies  from  thftt  Court  for  say 
grievance  done  therein,  but  only  from  a  dranitive  sentence  or  final  interlocutory  decree 
liaving  the  force  and  effect  of  a  definitive  sentence. 

On  behalf  of  the  appellant,  Drs.  Paul  uid  CaitereU  contended,  that  an  appeal  to  the 
King  in  Chancery  lies  nvm  all  determinations  in  the  court  of  honor ;  Hut  if  an  appeal 
lies  from  a  definitive  sentence,  it  foIlowB  that  it  lies  for  a  gramrnen,  and  that  the  act 
complained  of  amounts  to  a  definitive  sentence,  and  they  cited  Gregory  King's  case  in 
1702. 

[26]  He  was  articled  against  for  irregular  practice  as  a  herald.  The  prosecutor 
exhibited  a  libel.  He  gave  a  general  negative  answer.  The  Court  decreed  that  he  should 
put  in  a  special  answer  in  writing  on  oath.  From  this  order  he  appealed,  and  the  result 
was,  tiiat  a  Commission  of  Delegates  issued,  and  they  reversed  the  order. 

In  Govme  v.  GrandaU,  the  appeal  was  for  a  grievance  in  the  rejection  of  a  plea  by  the 
Court  of  Admiralty. 

Dr.  Henchman,  advocate  for  the  Court  of  Chivalry,  Dr.  Strahan,  Mr.  Faxahefieif, 
and  Mr.  Murray,  contra.  The  Court  of  Chivalry  is  very  ancient.  The  stat.  of  Rich.  2. 
gives  a  power  to  the  privy  counsel  to  prohibit  ic  cotain  cases.  This  court  is  governed 
by  the  rules  of  the  civil  law,  4  Co.  Inst  125;  and  by  the  civil  law  an  appeal 
does  not  lie  from  any  grievance,  unless  it  conclude  the  party.  The  rule  of 
the  Ecclesiastical  Courts  is,  a  quolibet  gravamine  licet  appdlare,  but  that  rule 
does  not  extend  to  courts  proceeding  by  the  civil  law.  Peresius  calls  them  appella- 
twnes  moratori<s.  In  Gales  Praxis,  lib.  i.  obs.  129,  the  same  doctrine  is  laid  down. 
Lanfranc,  tit.  InterlocutoricB  Appellations,  In  quilms  casibus  guis  potest  appellare  1 
In  quolibet  causorfaUit  in  sententia  interlocutoria.  So  much  for  fordgn  practice.  The 
rules  of  the  Court  of  Admiralty  are  applicable  to  the  Court  Military  ;  and  in  Clarke's 
Praxis  Curiae  Admiralitatis  it  is  said,  appellare  licet  a  quaiibet  sententia  defmUiva  et 
interlocutoria  kabente  vim  sententics  definitims ;  non  licet  appellare,  for  rejecting  an 
allegation,  denying  a  commiasbn  to  examine  witnesses,  because  these  grievances  may 
be  set  right  on  an  appeal  from  the  definitive  sentence. 

The  question  then  is,  whether  this  interlocutory  order  will  conclude  the  parties, 
or  whether  it  will  be  examinable  upon  an  appeal  from'the  definitive  sentence.  Now 
this  allegation  may  be  offered  upon  such  appeal.  The  books  must  be  laid  before  the 
Court,  and  the  objections  will  then  appear.  The  case  of  Gregory  King  was  of  a  criminal 
matter.  The  Delegates  determined  that  he  was  not  obliged  to  accuse  himself:  if  he 
Irnd  done  so,  it  would  have  been  irreparable,  and  he  could  not  have  been  relieved  upon 
appeal.  In  Arthur  v.  Arthur  a  commission  of  appeal  was  prayed  for,  and  denied  for  a 
grievanca 

Lord  Chancellor  states  the  case  (9th  June  1737). 

This  matter  has  been  argued  by  counsel  on  both  sides,  and  two  questions  have 
properlv  arisen : — 

K73  Ist.— Whether  an  appeal  will  lie  from  any  sentence  or  decree  of  the  Court  of 
Chivahy  but  a  definitive  sentence,  or  from  such  a  grievance  as  is  described  in  the  civil 
law  by  the  term  gravaTnen  irreparabUe,  i.e.  such  an  one  as  if  submitted  to  at  first  can 
never  bs  set  right  after  a  final  sentence  in  the  principal  cause. 

2dly. — Supposing  it  will  not,  whether  the  order  or  act  of  Court  now  appealed  from 
be  either  a  definitive  sentence,  or  gravamen  irreparabUe. 

Ist.— As  to  the  first  question.  It  has  been  admitted  on  all  hands  that  this  Court 
proceeds  according  to  the  rules  of  the  civil  law,  except  in  cases  where  any  special  course 
or  jwaotice  of  the  Court  breaks  in  upon  it 

Lord  Coke  in  his  4th  Inst  126,  is  express  upon  this  point.  ThOT  proceed  accordinf; 
to  the  customs  and  usages  of  that  Court,  and  in  cases  omitted  acoopoing  to  the  civil  law, 
secundum  legem  armorum. 


Digitized  by 


WEST  T.  HASD.  28. 


EX  PARTE  BLUNT 


803 


Fortescue  de  Laud.  Leg.  A'OoL  in  his  32nd  Chapter  is  to  the  same  efEect,  and  in  this 
respeot  he  puts  it  on  the  same  looting  wit^  the  Oourt  of  Admiralty.  As  to  t^e  custom 
or  couise  of  this  Court  of  Chivalry  no  precedents  hare  been  cited,  nor  is  it  pretended, 
that  there  is  any  particular  course  or  practice  on  this  head  to  distinguish  it  from  the 
general  rule  of  the  civil  law. 

This  brings  the  question  then  to  the  rule  of  the  civil  law  oonceming  appeals,  but 
that  must  be  understood  of  the  civil  law  as  used  and  practised  in  England. 

It  appeared  by  all  the  authorities  cited,  and  was  fully  admitted -by  the  learned 
Doctors  on  both  sides,  that  in  this  the  civil  and  canon  law  totally  diSer.  That  by  the 
civil  law  no  appeal  lies  but  from  a  d^nitive  sentence  or  gravamen  irreparainle ;  but 
that  by  the  canon  law  the  party  may  appeal  either  from  a  definitive  sentence  or  any 
grievance  whatsoever. 

The  authorities  upon  iJiis  subject  are  numerous  and  clear,  and  it  is  unnecessaxy 
for  me  to  repeat  them. 

To  shew  this  general  rule  of  the  civil  law  to  have  been  received  and  allowed  in 
Mhig^nd,  the  <x>urse  of  the  Court  of  Admiraky  was  referred  to,  and  Clarke's  Praxis 
CuricB  Admiralitatis,  a  book  of  very  good  authority  on  that  head,  was  cited. 

De  appellatitme  a  sententia  depnitiva. 

Tit.  53.  AppeUare  licet  a  guacunqw  sententia  definitiva  sive  decreto  vnterlocuiorio 
habente  vim  depnttivas  sentenlioB  sive  viva  voce  apud  acta  coram  jvdice  tempore  latm 
senientim  vel  interpositi  decreti  hujusmodi  sive  coram  notario  publico. 

Tit.  54.  Quod  turn  licet  appellare  a  gravaminibus  seu  decreto  imierlomtorio  non 
ha^xnte  vim  sententicB  definilivce.  Licet  dederie  matertam  condudentem  defensionis 
turn  vel  eondvdentes  exceptiones  confra  testes  adversarii;  vel  infra  terminum  proba' 
torium  petieris  commissionem  ad  partes  pro  testibus  escaminandis  vel  aimilia,  et  judex 
ea  omnia  admittere  recusavmt,  semper  praclicatum  fuit  quod  non  licet  ab  istis  grava- 
minibus  nee  a  quoeunque  decreto  interlocutorio  non  habente  vim  sententia  defvnitivcB 
appeUare ;  quia  hcec  omnia  possuni  reparari  in  appeUatxone  a  sententia  definitiva,  et 
Iteet  non  aUegaia  allegare  et  non  prebata  probare. 

This  is  clearly  the  rule  of  the  civil  law  as  received  and  practised  in  England  in  the 
Court  of  Admiralty,  and  is  founded  on  the  wisest  reason,  as  it  prevents  that  unnecessary 
delay  which  a  power  of  appealing  from  every  imaginary  grievance  would  occasion.  I 
directed  precedents  to  be  searched  for  in  the  Court  of  Admiralty,  and  am  informed  by 
the  proctors  on  both  sides,  that  no  instance  is  to  be  found  of  an  appeal  from  grievances 
of  this  nature. 

One  case  however  in  the  Court  of  Admiralty,  that  of  GrandaU  and  Others  against 
Gowme  and  Others,  has  been  mentioned  on  the  put  of  the  appellants,  and  of  the  parti- 
Gulars  of  that  case  I  have  therefore  thought  it  right  to  obtain  the  fullest  information. 

This  suit  was  commenced  in  the  High  Court  of  Admiralty  on  the  I7th  of  Januan^ 
1705,  and  was  heard  on  appeal  before  the  Delegates  on  the  7th  of  March  1706.  It 
was  brought  by  GrandaU  and  Others  against  Govme  and  Co.  late  owners  or  part-owners 
of  a  ship  called  Speedwell,  for  wages  due  to  them  as  mariners  on  board  the  said  ship. 
They  gave  in  a  summary  petition  or  libel,  wherein  they  set  forth  that  the  ship  was 
bound  on  a  voyage  from  the  port  of  London  to  the  East  Indies.  That  they  were  hired 
on  the  part  of  the  owners  of  the  said  ship,  to  proceed  on  the  said  voyage,  and  did  their 
duties  on  board  die  said  ship  accordingly,  and  set  forth  that  Govme  and  Co.  were  owners 
or  |iwrtowners  of  the  ship  at  the  time  they  were  hired  and  shipped  for  the  said  voyage. 
This  Ubel  or  summarv  petition  was  admitted.  Govme  and  Co.  put  in  thor  answer  upon 
oath  to  die  said  Kbel,  and  therein  amongst  other  things  insisted,  that  as  to  so  much 
of  the  summary  p^ition  as  seeks  discovery  of  [29]  their  property  or  interest  in  the  said 
ship  OT  lading  they  were  not  obliged  by  law  to  answer,  for  that  by  the  act  of  parliament 
9  &  10  William  3,  it  is  enacted,  that  all  persons  who  shall  trade  to  the  East  Indies  without 
being  authorised  are  subjected  to  the  forfeiture  of  the  ship,  cargo,  and  proceeds,  and 
double  the  value,  one-fourth  to  the  informer,  and  three-fourths  to  the  Company  ;  and 
further,  that  in  that  they  were  not  qualified  to  trade  there,  the  discovery  tended  to 
subject  them  to  the  forfeitures  and  penalties  of  that  act,  in  case  they  had  any  interest 
in  the  ship  or  lading,  and  to  r«ider  them  liable  to  prosecutions  in  respect  of  that  voyage, 
which  statute  they  theroEore  pleaded  in  bar  to  the  discovery  soi^ht  for  by  the  summary 
petition.^To  these  answers  exceptions  were  taken  as  not  being  full  and  plain.  On 
the  16th  April  1706,  the  Judge  decreed  the  answers  not  to  be  full,  and  that  the  de- 
fendants should  answer  as  to  their  respective  interests  in  the  ship,  and  whether  they 
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were  or  were  not  ownerB  at  the  time  of  the  summary  petition.  From  this  act  Gowne 
and  Go.  appealed  to  the  Delegates,  and  the  cause  was  heard  before  Lord  GhieE  Justice 
Trevor,  Mr.  Justice  Tracey,  Mr.  Baron  Smith,  and  others,  who  ]^rQnounced  against  the 
appeal,  and  remitted  the  cause,  and  condemned  Govme  and  Co.  in  costs. 

This  sentence  ite^  is  not  to  be  foimd,  so  that  it  does  not  appear,  wh^her  the  cause 
was  remitted  by  reason  that  no  appeal  lay  from  a  grievance,  or  on  the  merits ;  and  it 
must  be  observed,  that  the  case  differs  widely  from  the  present,  for  the  order  or  decree 
there  complained  of,  if  it  had  been  a  grievance  at  all,  would  have  been  fatal  and 
irreparable,  if  once  submitted  to. 

Of  the  like  kind  is  the  case  of  Gregory  King,  on  an  appeal  from  an  interlocutory 
decree  of  this  Court  in  1702.  That  was  in  the  nature  of  a  criminal  cause  against  a 
herald  for  misbehaviour  in  his  office,  in  having,  contrary  to  his  oath  and  duty,  set  up  a 
false  inscription,  with  a  fictitious  pedigree  of  a  family,  forging  and  giving  out  false 
arms,  and  endeavouring  to  procure  false  certificates  to  support  alt  this.  His  proctor 
put  in  a  general  negative  answer.  The  prosecutor  insisted  that  he  should  answer  on 
oath.  The  Court  of  Chivaby  determined  that  he  should  answer  on  oath.  From  this 
decision  he  appealed  to  the  ^een  in  Chancery,  and  the  appeal  was  allowed. 

But  that  case  is  very  differMit  from  the  preswit.  That  was  a  grammen  trreparabile^ 
for  if  he  had  once  answered  [30]  it  would  have  been  too  late,  and  the  grievance  could 
never  have  been  redressed  upon  appeal 

The  next  question  then  is,  admitting  that  an  appeal  vnll  not  be  from  any  sentmce 
but  a  definitive  sentence,  or  such  a  grievance  as  is  gravamen  irrefmrabile,  whether  the 
order  or  decree  appealed  from  in  this  case  be  either  the  one  or  the  other  t  I  am  of 
opinion  that  it  is  not.  It  is  from  an  act  of  the  Judge  rejecting  an  allegation  mmn  a 
point  of  evidrace.  The  substance  of  the  allegation  is  this,  that  by  the  laws  of  the  College 
of  Arms  all  pedigrees  must  be  signed  by  the  proper  hands  of  the  parties  requesting  auch 
entries,  to  be  made  in  their  books,  that  some  of  the  entaieB  produced  are  not  so  signed, 
and  therefore  not  entitled  to  any  credit. 

Consider  the  nature  of  this  allegation.  It  is  rather  of  a  matter  of  law  than  of  t&ct, 
and  if  so,  it  must  necessarily  be  open  on  an  appeal  from  a  definitive  sentence.  The  law 
of  the  C/ollege  of  Arms  is  strictly  so.  The  usage  and  practice  of  the  College  of  Arms  is 
inquirable  of  from  the  officers  lioth  in  the  inferior  and  in  the  superior  court  on  appeal 
On  trials  at  common  law,  the  question  of  admitting  or  rejecting  heralds'  boola  as 
evidence  is  always  treated  as  a  point  of  law,  and  is  determined  on  reasons  of  law,  and 
authorities  without  any  examination  of  fact.  So  in  1  Salk.  281,  the  case  of  Stainer 
and  the  Burgesses  of  BroUwkh,  on  a  trial  at  bar,  Mich.  7  W.  3,  B.  R. 

But  it  may  be  said,  thftt  this  question  of  law  may  prjssibly  be  mixed  with  fact ; 
it  may  be  necessary  before  you  can  come  at  the  law  to  enquire  into  usage,  and  usage 
is  fact.  If  that  should  be  so,  then  this  may  be  set  right  on  an  appeal  from  the  definitive 
sentence,  and  the  Judges  delegates  on  that  appeal  may  admit  this  all^ation,  or  an 
allegition  of  the  like  import,  and  give  the  party  wave  to  examine  upon  it 

This  case  is  not  near  so  strong  as  some  of  the  cases  put  by  Mr.  C3arke  in  his  54th 
Title,  which  I  have  cited. 

It  is  objected,  that  the  Lord  Chancellor  is  not  to  try  the  merits  of  the  cause  in  order 
to  determine  whether  an  appeal  lies.  Trus ;  but  he  must  determine  whether  an 
appeal  Ues  or  not.  It  is  not  proper  for  me  to  determine  whether  the  Judge  bdow 
has  done  right  or  wrong  in  rejecting  this  allegation  on  the  merits  of  it,  neither  do  I ; 
but  it  is  proper  for  me  to  determine  whether,  supposing  he  has  erred,  an  appeal  will 
lie  at  present  or  not.   These  are  two  distinct  questions. 

It  is  no  doubt  proper  in  doubtful  cases  to  let  a  commis-[3lMon  go,  and  poaribhr 
it  will  be  said,  that  no  ^reat  mischief  will  ensue  from  so  doing  in  the  present  case.  It 
ma^  be  so,  but  what  weighs  greatly  with  me  as  to  that  part  of  the  case  is,  the  precedent 
which  I  should  thereby  estabhsh.  It  would  be  of  ill  consequence,  to  allow  these  dilatcny 
amwals.  The  same  rule  must  hold  for  the  Court  of  Admiralty,  where  cases  <rf  great 
value,  and  in  which  dispatch  is  most  necessary,  sometimes  come. 

For  these  reasons  I  am  of  opinion  that  no  commission  ought  to  issue,  and  that  the 
petition  of  Sir  Henry  Blunt  must  be  dismissed. 

(The  whole  of  this  case  is  taken  from  a  manuscript  report  in  Lord  Hardvidce's 
hand-writing,  except  the  arguments  of  counsel,  which  are  ti^n  from  his  Loiddhip's 
Note-book.) 
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Easter  Term. 

Edward  Jackson,  an  Infant  Son  of  Edwasd  Jackson  and  Mary  his  Wife,  and  Frances 
Jackson,  Executors  of  Mary,  Plaintiffs;  and  Ann  Jackson,  ^^ow,  William 
Jackson  and  Edward  Jackson,  the  Father,  DefmdaiUs. 

AprU  28,  1737. 

S.  C.  1  Atk.  613. 

Where  stock  standing  in  the  name  of  a  trustee  was  by  marriage  articles  (to  which  the 
trustee  was  a  party)  settled  as  money  at  the  value  which  the  stock  then  bore,  and  was 
therein  stated  to  have  been  paid  to  the  trustee  who  gave  a  receipt  for  the  money 
indorsed  upon  the  marriage  articles,  but  which  stock  h^  never  in  fact  been  sold  out : 

Held  that  the  trustee  was  not  liable  for  a  loss  which  was  incun*ed  by  the  stock  not  having 
been  then  sold  out.   The  stock  m  the  mean  time  having  fallen  in  value. 

The  bill  was  for  the  performance  of  the  trust  of  the  marriage  artides  of  plaintifi's 
father  and  mother,  and  that  the  sum  of  £3600  might  be  paid  and  placed  out  for  the 
benefit  of  the  infant,  notwithstanding  the  disposition  in  Mary  Jackson's  will. 

In  May  1720,  the  plaintiff's  mother  purdiased  £500  South  Sea  Stock,  which  was 
transferred  to  her  mother,  the  defendant  Ann  J ackson,  as  a  trustee  for  her  daughter. 

In  June  1720,  the  marriage  between  plaintiff's  father  and  [32]  mother  was  treated 
of,  and  by  the  marriage  articles  bearing  date  the  9th  of  April  last,  but  which  were 
admitted  to  he  antedated,  and  to  which  Ann  and  William  Jackson  were  parties,  after 
reciting  that  Mary  Jackson  was,  amongst  other  efiects,  possessed  of  the  sum  of  £3500 
princi^  money,  and  that  it  was  agreed  that  all  the  produce  thereof  shoiUd  be  apfJied 
to  her  sole  and  separate  use,  and  that  she  had  that  day  paid  and  deposited  the  said 
sum  of  £3500  in  the  hands  of  Ann  and  William  Jackson,  on  the  trusts  thereinafter 
mentioned.  It  was  b^  this  deed  agreed,  that  the  said  William  and  Ann  Jadcson 
should  ^ace  out  the  said  sum  of  £3600  at  interest,  and  should  pay  the  interest  to  the 
sole  ana  separate  use  of  Mary  Jackson  for  her  life.  The  truBtees  were  empowered, 
by  the  direction  of  Mary  Jadaon  to  call  in  the  £3500,  and  to  place  it  out  a^n  on  new 
securities ;  and  Ma^y  Jackson,  was  empowered,  with  the  consent  of  the  said  WUliam 
and  Ann  Jackson,  by  writing  under  her  hand,  or  by  will,  to  dispose  of  this  money  as 
she  should  think  fit ;  and  there  was  a  proviso  therein  contained,  that  no  part  of  the 
principal  money  should  be  disposed  of  to  the  use  of  the  said  defendant  Edward  Jackson 
the  father,  without  the  consent  of  the  defendants  Ann  and  WUliam  Jadcson,  in  writing 
under  their  hands  and  seals  first  had  and  obtained  for  that  purpose ;  it  being  the 
intent  of  all  the  said  parties  that  the  said  principal  money  should,  as  much  as  might 
be,  be  preserved  entire,  to  be  disposed  of  by  the  said  Ma/ry  Jackson,  among  the  children 
that  she  might  have  by  her  hmhand.  and  not  to  be  lessened  or  disposed  of  for  any 
other  purpose  in  the  lifetime  of  the  said  Mary,  unless  the  same,  by  any  unforeseen  acci- 
dent became  needful  in  the  jwLzment  of  the  said  Ann  and  WiUiam  Jackson^  for  the 
necessary  support  of  the  said  Edvxtrd  Jackson  and  Mary  Jackson.  On  the  back  of 
the  marriage  articles  there  was  a  receipt  under  the  hand  of  the  said  Ann  Jackson  for 
the  sum  of  £3500. 

Mary  Jackson  lived  only  about  four  years  after  the  marriage,  and  by  her  will  she 
directed  the  £3500  to  be  placed  out  upon  good  security,  and  gave  the  interest  of  the 
£3500  to  her  husband  for  his  life,  and  the  principal  to  the  infcuit  plaintiff ;  and  if  the 
infant  should  die.  she  gave  the  whole  to  the  plaintifi. 

Some  short  time  before  Mary's  death,  £1000  of  South  Sea  stock  was  sold  by  the 
tmateee,  and  part  of  the  produce,  (unountins  to  £500,  with  the  consent  of  Mary  Jackson, 
was  pud  to  her  husband,  for  the  purpose  oT  making  up  his  stock  [3^  in  a  trade  which 
he  was  about  to  carry  on.  but  the  residue  of  the  South  Sea  stock  was  not  sold  out. 
Ann  Jackson  pud  to  her  daughter  several  sums  of  money  in  her  lifetime,  on  account 
of  the  South  Sea  stodc,  but  they  were  not  such  sums  as  amounted  to  the  dividends 
of  the  stock,  or  the  interest  upon  the  money,  and  Mary  gave  receipts  to  her  mother  for 
the  sums  she  received,  but  the  receipts  did  not  express  on  what  account  they  were  given. 
The  plaintifi  alleged  by  his  bill,  that  prior  to  the  articles  it  was  proposed  by  Mary  Jackson 
that  the  South  Sea  stock  should  be  settled,  but  that  upon  proposing  the  same  to  her 
mother  she  disapproved  of  it ;  but  declared  that  they  should  send  to  the  exchange. 
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and  88  the  price  of  the  stock  then  happened  to  be,  she  the  said  Ann  would  warrant  the 
same,  and  that  the  settlement  Bhould  be  made,  not  of  the  stock,  but  of  the  money. 
That  Mary  and  Edward  Jackson  agreed  to  the  proposal,  and  a  person  waa  sent  to  the 
exchange,  who  brought  back  the  price,  and  that  the  £3500  was  settled  according 
to  the  price  of  the  stock.  Ann  Jackson  by  her  answer  admitted  that  a  sum  certain 
was  agreed  to  be  inserted  in  the  settlement  according  to  the  then  value  of  the  stocky 
but  denied  that  she  ever  agreed  or  intended  to  warrant  the  price  or  value  of  the  said 
stock.  Ann  Jackson  admitted  that  she  had  sold  £100  South  Sea  stock,  but  depied 
that  she  had  sold  the  reudue  of  the  said  stock.  The  (mly  evidence  produced  at  the 
hearing  was  the  receipts  given  by  Mary  Jadaon  to  her  mother,  and  the  marriage 
articles. 

The  stock  having  greatly  fallen,  one  question  was  whether  Ann  Jackson  should  be 
answerable  for  the  whole  sum  of  £3500,  or  for  the  present  value  of  the  stock  only ; 
and  on  her  behalf  it  was  contended,  that  as  Mary  Jackson's  fortune  laid  in  that  specific 
stock,  it  ought  to  be  considered  as  consisting  of  such  stock,  and  not  of  money. 

Lord  Cnatuxllor  (April  28,  1737).  This  is  a  mere  falling  of  stock  without  the  trus- 
tees' neglect,  and  therefore  comes  under  the  last  clause  of  the  statute  of  Geo.  1,  made 
for  the  mdemnity  of  guardians  and  trustees,  which  provides,  "  That  if  there  be  dimi- 
*  nution  of  the  princtpal,"  without  the  default  of  the  trusteea,  ^ey  shall  not  be  liable." 

It  has  been  said,  that  after  the  stocks  fell,  (he  trustees  paid  interest  ivt  £8500. 
amounting  to  much  moTe  than  the  produce  from  the  dividends,  imd  tiierelore  to  a 
dfflnoDstration  it  appears  to  be  a  trust  lor  money. 

But  it  is  well  Imown,  that  during  the  golden  dream,  people  [3C  "^^^  ^  infatuated 
as  to  look  upon  imaginary  wealth  as  equally  valuable  with  so  much  money. 

It  has  been  said,  that  long  after  the  falluig  €&  the  shx^  the  defendant,  AnnJatkvm. 
continued  paying  the  same  interest. 

But  still  it  does  not  answer  either  way,  for  it  does  not  lunount  to  the  common  rate 
of  interest,  and  yet  is  more  than  the  dividendB  of  the  fallen  stock ;  and  to  onnpel 
trustees  to  make  up  a  deficiency,  not  owing  to  ^eir  wilful  default,  is  the  harshest  demand 
that  can  be  made  in  a  court  of  equity. 

Notwithstanding,  antecedent  to  the  marriage,  it  was  agreed  b^  the  defendant  to 
take  the  stock  at  750,  and  a  transfer  made  acc(mlin^y ;  yet  this  court  will  never 
oblige  a  trustee  to  acquiesce  imder  so  hard  and  unreasoname  a  contract. 

Mary  Jackson  in  her  will  recites  the  deed  of  settlement,  and  her  power  of  devimng. 

The  counsel  for  the  plaintiff  insist  the  devise  to  the  husband  is  illegally  made,  and 
not  pursuant  to  the  power,  and  have  endeavoured  to  shew,  from  the  whole  tenor  of  the 
marriase  articles,  she  had  no  power  of  disposing  of  any  part  of  the  money  for  the  bmefit 
of  her  husband,  to  the  prejudice  of  the  infant,  the  plamtifE,  and  rdy  prindpaUy  upon 
the  following  proviso : 

"  Frovid^  nevertheless,  that  no  part  of  the  principal  money  shall  be  ap|died  to  the 
"  use  of  the  said  Edward  Jackson,  without  the  consent  of  the  trustees  under  hand  and 
**  seal,  to  the  end  that  this  sum  may  be  kept  intire  for  the  advantage  of  the  infant." 

I  am  of  opinion  that  Mrs.  Mea-y  Jackson  had  no  power  to  dispose  of  Ae  principal, 
to  the  prejumce  of  the  infant,  but  in  one  particular  circumstance ;  therefore  the  dis- 
position she  has  made  is  not  pursuant  to  the  power. 

The  father  of  the  ptaintifi  appearing  to  be  sufficiently  competent,  his  Lordsliip 
would  give  no  direction  with  regard  to  her  maintenance,  for  he  said,  that  whether  an 
infant  should  have  an  allowance  of  maintenance  during  the  life  of  the  father,  depends 
always  upon  the  particular  circumstances  of  the  case.(l) 

[35]  His  Lordship  ordered  that  the  plaintiff's  bill,  so  far  as  it  seeks  to  compel  Ann 
Jackson  and  y^illiam  Jackson  to  answer  for  the  sum  of  £3500  principal  money,  as  the 
value  of  the  £500  South  Sea  stock  be  dismissed,  and  his  Lordship  doth  declare.  Uiat 
the  sum  of  £500,  port  of  the  produce  of  £1000  South  Sea  stock  sold,  and  which  was 
paid  to  the  father  of  the  plaintiff,  the  infant,  waa  not  paid  pursuant  to  the  trust,  and 
ought  not  to  be  allowed  out  of  the  trust-money,  and  that  as  to  the  dispositicm  made 
by  the  will  of  Ma/ry  Jadcso7t,  of  the  principal  trast-money,  so  far  as  tlie  same  concemH 
her  husband,  is  a  void  disposition,  not  being  according  to  the  marriu^  articles  ;  and 
his  Lordship  doth  order,  that  the  said  Ann  Jackson  answer  before  the  ftuister  for  what  is 
due  for  the  dividends  of  the  £400  South  Sea  stock,  and  all  the  additional  stock  and  the 
annuities  which  have  been  the  produce  thereof,  and  for  the  interest  the  £500  at  4  per 
cent,  from  the  death  of  Mary  J adcson.  And  it  is  ordered,  that  what  is  c<aning  frtnn  the 
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said  Ann  Jackson  on  the  said  account,  together  with  the  said  sum  of  £500,  the  produce 
of  the  said  £1000  South  Sea  stock  sold,  be  placed  out  at  intereet  in  the  names  of  the  said 
William  aad  Ann  Jackson,  for  the  benefit  of  the  infant  plaintiff  on  the  trust  in  the  said 
articles ;  and  they  are  to  declare  the  trust  accordingly.   (Reg.  Lib.  A.  1736,  fo.  412.) 

(This  case  appears  in  Lord  Hardmcke's  Note-book,  but  being  incorrectly  stated  by 
Mr.  Atkyns,  it  is  corrected  bv  Lord  Hwdmcke's  Note-book  and  the  Register's  Book. 
The  judgment  is  taken  from  Aikyns.) 

(1)  Whether  children  shall  have  an  allowance  for  maintenance  in  the  lifetime  of 
the  father,  depends  upon  the  sttoation,  ciroumstances,  and  alrility  of  the  father,  and  the 
fortunes  cS.  the  childrra.  See  Btu^wor^  v.  Btukworiht  1  Cox's  Reports,  80.  Jervoise 
T.  Siik,  Cooper's  Reports,  52.  Maberly  v.  TwUm,  U  Ves.  499. 

Sir  Richard  Francis  Moore,  Bart.,  Plaintiff;  and  Ladv  Moore  his  Wife,  and 
Lord  SCARBOBOUGH,  a  Trustee  of  their  Marriage  Settlement,  Defendants. 

April  28, 1737. 

S.  C.  1  Atk.  272. 

Sir  Richard  Francis  Moore,  in  consideration  of  marriage  and  a  portion  convejrs  lands 
to  trustees  for  ninety-nine  years  if  he  should  so  long  live,  upon  trust  to  pay  £100  "per 
annum  for  the  separate  use  of  his  wife.  The  wife,  in  1728,  many  years  after  the 
marriage,  upon  disputes  with  her  husband  relative  to  her  pin-money,  and  the  legacy 
given  to  her  by  her  mother,  eloped  from  her  husband  and  went  to  live  in  France. 
In  1734,  the  annuity  being  considerably  in  arrear,  the  trustees  bring  an  ejectment 
to  recover  the  term.  At  a  subsequent  period  in  the  same  year  the  husband  brings 
a  suit  in  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights,  in  which  a  sentence 
of  ezoommunication  is  passed  against  the  mfe  for  not  appeuing.  Upon  a  bill  brought 
by  the  husband  for  an  inhmction  to  restrain  the  proceedings  in  ejectment,  Held, 
under  the  circumstances  of  the  suit  in  the  Ecclesiastical  Court  being  not  instituted 
until  eight  years  after  the  elopement,  and  subsequent  to  the  ejectment  brought  by 
the  trustees,  of  the  husband  having  never  made  any  offer  to  the  wife  that  she  should 
return,  and  of  his  having  paid  the  money  to  his  wife  some  time  after  the  separation, 
that  the  Court  would  not  mterfere  to  prevent  the  payment  of  the  annuity,  notwith- 
standins  the  husband  by  his  bill  ofiferod  to  receive  his  wife  again,  and  in  that  case 
to  pay  her  the  annuity.(l) 

By  the  marria^  settlement,  upon  the  marriage  between  Sir  Richard  and  Lady 
Moore,  he,  in  consideration  of  marriage,  and  her  portion  of  £6000,  conveyed  certain 
pre-[36]-iiuBes  to  the  Earl  of  Scarborough  and  another  trustee  for  99  years  if  the  husband 
and  wife  should  so  long  Hve,  upon  trust  to  raise  and  pay  £100  per  ann.  for  the  separate, 
personal  and  particular  use  of  the  wife,  to  be  paid  halif  yearly,  free  from  taxes,  &c. 

The  marriage  took  place  in  1707;  thev  lived  together  twenty  years,  oaA  there 
were  fourteen  children  of  the  marriage,  of  whom  eleven  were  Uving. 

In  1713,  Lady  Moore's  mother  died,  and  by  will  bequeathed  a  moiety  of  her  penonal 
estate  to  Lady  Moore^  of  which  £1500  was  to  be  for  her  separate  use. 

In  January  1728,  Lady  Moore  privately  eloped  from  her  husband,  and  from  that 
time  continued  to  live  in  France.  Sir  Richard  continued  to  pay  the  £100  per  annum 
up  to  the  end  of  that  year,  and  in  1729,  in  a  petition  presented  in  a  cause  relative  to 
the  persomd  estate  of  Lady  Moore*s  mother,  he  complains  of  his  wife's  elopement, 
but  states  that  he  pays  her  £100  per  annum  pin'money,  and  that  he  is  ready  to  continue 
the  payment  thereoL 

\u  Easter  Term  1734,  a  declaration  in  ejectment  was  delivered  on  the  part  of  the 
Earl  of  Scarborough,  the  executor  of  the  surviving  trustee  of  the  late  Earl  of  Scarborough, 
for  the  purpose  of  recovering  the  term  by  which  the  annuity  was  secured,  considerable 
arrears  being  then  due.  And  at  a  subsequent  period  of  the  same  year.  Sir  Richard 
commenced  a  suit  in  the  Eoclesiastical  court  for  a  restitution  of  conjugal  rights,  in 
which  a  sentence  of  excommunication  was  passed  against  Lady  Moore  for  contumacy, 
in  not  appearing. 

[37]  The  object  of  the  present  bill  was  for  an  injunction  to  restrain  the  proceedings 
in  the  action  of  ejectment,  upon  the  ground  that  Lady  Moore,  by  her  elopement^  had 
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forfeited  lier  title  to  the  annuity.  That  the  ^UuntifE  is  ready  to  receive  her  adjoin, 
and  in  that  case  is  willing  to  pay  her  the  annuity,  and  that  as  she  is  out  of  the  juris- 
diction of  the  spiritual  court,  a  temporary  suspension  of  the  pajrment  of  tiie  annuity 
will  be  the  only  means  of  compelling  her  to  return  to  her  family. 

On  the  part  of  the  plaintin,  evidence  was  produced  of  general  good  conduct  on  his 
part  towards  his  wife,  and  of  want  of  temper,  out  no  improper  conduct  on  hers,  except 
that  some  of  the  witnesses  stated  that  she  kept  up  a  private  correspondence  without 
her  husband's  knowledge,  to  which  they  attributed  some  of  their  quarrels.  On  the 
part  of  the  defendant,  several  witnesses  deposed  that  the  pin-money  and  the  legacy 
from  Lady  Moore's  mother  were  the  principal  causes  of  their  disagreement.  The 
plaintiff,  insisting  that  the  two  together  amounted  to  more  than  she  ought  to  receive, 
and  wishing  her  to  give  one  up ;  and  she  ezpressmg  her  apprehensions  Uiat  he  wished 
to  take  her  money  from  her,  and  that  he  had  given  strict  orders  to  the  servantB  not 
to  go  on  any  messages  for  his  wife  without  first  coming  to  him,  and  had  hem  heard  to 
express  hin^elf  with  much  bitterness  against  her  for  not  ^ving  up  the  pin-money. 

For  the  plaintiff  in  this  case,  Mr.  Attome^General  and  Mr.  Taylor  insisted  upon 
these  two  points. 

First,  That  his  wife,  by  her  misbehaviouT,  in  causelessly  deserting  her  family,  had 
forfeited  her  pin-money. 

Secondly,  That  it  was  intended  for  her  only  to  spend  in  her  family. 

Upon  which  it  was  argued,  that  by  the  marriage  contract  she  is  obliged  to  cohabit, 
and  that  failing  in  this,  she  hod  broken  the  contract  on  her  part,  ana  ought  not  to 
have  her  annuity,  and  that  therefore  it  is  equitable  to  restrain  her  till  she  returns 
and  lives  with  her  husband,  and  behaves  as  she  ought  to  do,  and  that  he  has  no  remedy 
to  get  her  back,  but  by  stopping  this  pin-money. 

That  this  aUowance  was  oiuy  to  promote  harmony  between  the  plaintiS  and  the 
defendant,  and  to  enable  her  to  do  acts  of  bounty  to  her  family,  thwefore,  when  the 
reason  for  it  ceases,  the  allowance  ought  to  cease  ukewise. 

That  in  many  cases  the  Court  has  interposed  to  make  a  provision  for  a  wife,  on  the 
misbehaviour  of  the  husband;  [38]  por^i  ratione,  they  ou^t  to  interpose  where  the 
wife  misbehaves,  as  in  the  cases  of  Cdemore  v.  Odemore,  and  Oxenden  v.  Ojxrwien, 
2  Vem.  193  ;  fuul  that,  in  the  present  case,  the  lady's  deserting  her  family  in  the  manner 
she  has  done,  is  a  sufficient  reason  for  the  Court  to  interfere  so  far  as  to  stop  the  payment 
of  the  pin-money,  in  order  to  induce  her  to  return  to  her  duty. 

Mr.  Brovm,  Mr.  FtuscJcerley,  and  Mr.  Cox,  for  the  defendant,  argued,  that  these 
three  considerations  naturally  arose  upon  the  case  : 

First,  Whether  the  settlement  shall  be  taken  strictly  ;  or  whether  it  shall  be  taken 
to  intend  a  benefit  to  the  defendant,  on  condition  only  of  cohabitation. 

Secondly,  If  to  be  construed  conditionally  only ;  then,  whether  on  cruel  usage, 
she  is  not  justifiable  in  separating  from  her  husband. 

Thirdly,  Whether  the  usage  here  has  been  such  as  may  justify  her  separation. 

They  argued,  that,  accoiding  to  the  words  and  legal  operation  of  the  deed,  there 
is  a  provision  at  all  events  for  the  defendant  of  £100  a-year,  and  quoad  hoc,  she  is  to  be 
considered  as  a  feme-aole,  and  as  a  stranger  to  the  plaintil! ;  and  to  take  in  other  matters 
extrinsic,  and  not  appearing  from  the  words  of  tne  deed,  would  be  judging  of  another 
deed,  not  of  this.  In  the  case  of  wills,  which  generally  allows  the  greatest  scope,  in 
order  to  let  in  the  intent,  the  construction  has  always  been  bounded  and  drcumscaibed 
to  the  words,  for  the  general  rule  has  uniformly  been,  that  unless  the  intent  can  be 
collected  from  the  wor^,  it  is  in  vain  to  urge  it,  for  that  otherwise  it  would  be  making 
a  man^s  will,  not  construing  it,  and  deeds  are  to  be  construed  more  strictly,  and  the 
rule  of  law  is,  that  they  are  to  be  taken  most  strongly  against  the  grantor,  and  most 
beneficially  for  the  grantee  (Co.  7  b,  and  Co.  Lit.  183  a,  and  197  a).  That  nemo 
contra  factum  suwm  proprium  venire  potest,  2  Inst.  66  ;  but  to  come  into  the  con- 
struction contended  for  on  the  part  of  the  pl^tifi,  would  be  to  invert  both  these  rules. 

In  Astn/  V.  Ballard,  2  Mod.  183,  it  is  said,  men's  grants  must  be  taken  according 
to  usual  and  common  intendment,  and  where  words  may  be  satisfied  they  shall  not  be 
restrained  further  than  they  are  generally  used,  for  no  violent  construction  shall  be 
made  to  prejudice  the  right  of  any  one,  contrary  to  the  plain  meaning  of  the  words. 

[39]  if  the  words  then  in  the  present  case  are  to  govern,  they  are  so  erpnaa  and 
plain,  that  they  leave  no  room  for  construction,  and  to  put  a  meaning  upon  them, 
contrary  to  the  plain  sense,  would  be  bringing  things  to  the  utmost  uncertainty.  In 
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Edri^ke's  case  (5  Ca  118  b),  the  judges  said  they  would  not  make  a  construction 
against  express  words,  and  yet  there  was  a  strong  equity  in  that  case,  to  induce  them 
to  do  it. 

If,  in  the  present  case,  the  defendant  atood  in  need  of  the  aid  of  this  Court,  from 
any  defect  in  her  settlement,  it  might  with  some  colour  of  reason  be  said,  that  she  had 
forfeited  her  right  to  it  by  her  elopement ;  but  even  in  such  a  case,  though  it  appeared 
that  a  wife  had  Hved  in  open  lewdjiess,  yet  she  was  not  dismissed  with  such  an  answer ; 
for  in  the  case  of  MUdmay  v.  Mildrmy,  1  Vem.  53,  and  2  Chan.  Cases,  102,  the  plaintiff, 
a  feTM  eovertt  who  had  £50  per  annum  settled  on  her  by  her  husband,  to  be  paid  out  of 
certain  rents,  suggested  by  her  bill  that  he  had,  on  purpose  to  defraud  her  of  this  annuity, 
procuied  the  tenants  to  aurrraider  thwr  estates,  on  which  the  eaid  rents  were  reeerved, 
and  prayed  that  it  might  be  made  good  to  her  by  a  decree  of  the  Court ;  and  not- 
withstanding it  appeared  that  she  was  a  very  lewd  woman,  and  had  eloped,  the  Lord 
Chancellor  ordered,  that  the  husband  should  stand  in  the  place  of  the  tenants,  and 
admit  the  rent  payable,  and  she  to  recover  it  at  law  as  well  as  she  could ;  there  the 
settlement  was  merely  voluntary,  and  after  marriage,  and  the  wife  charged  not  only 
with  elopement,  but  open  lewdness,  and  yet  it  was  thought  reasonable  to  decree  in  her 
favoxu*,  and  give  her  such  relief,  that  without  it  she  must  have  failed  at  law.  In  the 
present  case,  the  settlement  appears  to  be  upon  the  highest  considerations,  that  of 
marriage,  and  a  large  portion,  and  the  utmost  charged  upon  the  lady  is  a  bare  elopement ; 
if  therefore,  in  MUdmay's  case,  it  was  leoBonable  to  aia  her  li^  remedy,  a  fortiori,  it 
would  be  unreasonable,  in  the  ^lasent  cue,  to  Testrain  her  fxvnn  pursuing  it. 

As  to  the  offer  of  the  plaintiff  to  receive  her,  and  on  her  return  to  pay  the  annuity, 
there  axe  many  cases,  where  such  an  offer,  agaiiut  the  enress  contract  of  the  party, 
has  been  rejected,  as  in  the  case  of  Seeling  v.  Crawley,  2  vem.  386  ;  and  numberless 
more  to  the  same  purpose  :  For  if  a  man  will,  with  his  eyes  open  make  a  bargain,  that 
he  afterwards  finds  reason  to  repent  of,  he  is  not  entitled  to  relief  here,  it  [4(0  is  the 
effect  of  his  own  folly,  and  he  must  take  the  consequences. 

It  may  beaides  be  material  to  consider,  what  species  or  kind  of  offence  it  is  that  the 
defendant  stancb  charged  with ;  it  is  at  most  but  a  simple  elopement,  which  is  an 
offence  not  ta^n  notice  of,  or  any  way  punishable  by  the  law  of  the  land.  By  the 
common  taw,  a  wife  was  entitled  to  dower,  notwithstanding  an  elopement  accompanied 
with  adultwy,  and  though  by  the  statute  of  Westminster  (West.  2,  ch.  34)  adultery 
and  elopement  am  made  a  bar  to  dower,  yet  it  has  always  been  taken  so  stnotly,  that 
the  one  without  the  other,  has  often  hoea  held  to  be  not  within  the  statute  (Perk.  pi. 
335.  Fitt  Abr.  tit  Dower,  pi.  153.  Fitz.  N.  B.  150,  let.  H),  certauily  both  together, 
though  a  bar  to  dower,  would  be  no  bar  to  her  claiming  a  provision  made  for  her  b^  a 
jointure ;  and  though,  in  the  Spiritual  Court,  the  husband  may  sue  her  for  restitution 
of  conjugal  rights,  and  for  refusal  she  may  fall  under  the  censures  of  the  church,  yet 
that  is  not  in  respect  of  elopement,  for  such  a  suit  may  be  as  well  where  there  is  a 
cohabitation,  as  otherwise. 

To  say  then,  that  in  equity  she  is  punishable,  or  that  she  might  in  this  respect  be 
deprived  of  any  legal  privil^^,  would  be  to  set  up  im  arbitrary  l^;islative  power  in 
the  Court  to  declare  offences,  and  to  punish  them  oy  no  other  measure  than  its  own 
discretion. 

That  a  woman  is  justifiable  in  deserting  her  husband  where  he  uses  her  with  cruelty, 
cannot  be  disputed ;  but  then  another  question  wUl  arise,  whether  the  usage  whidi 
the  defendant  hath  met  with  in  the  present  case,  be  sufficient  to  justify  her  conduct 
or  not? 

It  appears  evident  from  the  proofs  on  both  sides,  that  there  were  continual  quarrels 
between  the  plaintiff  and  the  defendant  about  the  pin-mone^,  and  they  became  so 
pubhc,  that  one  witness  swears,  the  plaintiff  himself  declared,  his  wife  had  been  advised 
by  a  derg^mian  to  go  away  from  him  ;  and  many  of  the  witnesses  fully  prove,  that  the 
plaintiff  divested  her  of  all  kind  of  management,  and  made  her  not  only  as  a  cypher 
m  htt  family,  but  took  from  her  even  the  respect  due  to  her  from  his  serruits ;  whether 
this  be  such  usage  as  mAv  justify  her  conduct,  must  be  submitted. 

It  is  observed  in  Puffendorff,  in  his  book  of  the  law  of  nature  and  nations,  in  the 
chapter  di  marriage,  that  in  case  a  [41]  husband  denies  his  wffe  the  respect  due  to  her 
sex,  and  her  rdation,  so  as  to  diew  hiuuelf  not  so  much  a  kind  putner,  as  a  troublesome 
enemy,  it  should  seem  very  equitable  that  she  might  be  relieved  by  divorce.  Barbeyrae, 
in  his  note,  cites,  to  confirm  this,  the  Theodosian  Code,  I^ib-  5,  tit.  1 7. 
C.  v.-36*f 
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In  the  lawB  of  our  own  country,  there  are  hardly  any  footsteps  to  go  by,  or  on  which 
it  may  be  said  with  any  certainty,  what  is  cruelty  in  the  husbuid.   In  the  case  of  the 

wife  of  one  Clobome,  Hetlev,  1 49.  it  was  so  far  held,  that  spitting  in  her  face  was  cruelty 
in  the  husband,  that  the  Oourt  refused  to  grant  a  prohibition  to  the  Spiritual  Court, 
on  a  suit  for  a  separation,  and  alimony,  founded  on  this  cause,  and  said  by  Richardson, 
chief  justice,  certainly  the  matter  alledged  is  cruelty,  for  spitting  in  the  face  is  punishable 
in  the  Star-Chamber. 

There  is  no  ground  for  this  Court  to  interfere  ;  the  defendant  is  a  purchaser  of  this 
annuity  for  a  valuable  consideration.  The  husband  has  contracted  to  pay  it  at  all 
events,  and  has  given  a  legal  remedy  for  it.  The  defendant  asks  noUiing  of  this  Court, 
but  stands  upon  her  legal  title. 

There  is  no  proof  of  any'application  to  her  to  return.  As  to  the  secret  correspondoice 
by  letter,  without  the  privity  of  her  husband,  there  is  no  such  charge  to  he  found  in  the 
bill.  The  excommunication  for  contumacy  was  subsequent  to  the  ejectment,  and  it 
does  not  appear  that  any  notice  was  given  to  her,  or  to  any  attorney  or  agent  for  her. 

Lord  Chancellor.  This  is  entirely  a  new  case,  and  I  do  not  remember  any  Uke  it 
that  hath  ever  yet  come  in  question ;  none  have  been  cited,  and  I  believe  there  are 
none ;  but  it  is  not  this,  or  any  other  diflBculty  in  the  case  itself,  that  makes  it  necessary 
for  me  particularly  to  speak  to  it,  but  because  some  things  have  been  mooted  of  a  much, 
higher  nature  that  require  it. 

The  points  to  be  considered  are, 

First,  Whether  in  any  case  this  Court  ought  to  restrain  a  legal  remedy,  which  a 
wife,  or  her  trustees  have,  to  recover  a  separate  maintenance  agunst  the  husband  1 

Secondly,  If  from  the  evidence,  in  the  present  case,  there  be  any  reason  to  lay  this 
restraint  upon  the  defendant  J 

Upon  the  first  it  has  been  argued,  that  the  ^fendant  has  causelessly  deserted  her 
family,  and  stood  out  contumaciously  against  the  proceedings  in  the  Spintual  Court. 

Though  this  be  a  bill  primas  impressionis,  I  incline  to  think,  though  I  do  not  give 
any  opinion  to  hind  myself,  [42]  there  may  be  cases,  where  a  hu«)and  would  be 
entitled  to  come  into  this  Court,  to  restrain  the  trustees  of  his  wife,  by  a  decree  here, 
from  proceeding  at  law  for  her  separate  maintenance ;  and  it  would  be  reasonable 
to  do  this,  especially  when  she  elopes,  and  lives  in  adultery  out  of  the  jurisdiction  of 
the  Ecclesiastical  Court,  for  that  would  be  defeating  their  power ;  and  there  have,  I 
believe,  be^  cases  where  there  has  been  a  sentence  for  alimony  in  the  Spiritual  Court, 
in  wluch  this  Court  has  awarded  ne  exeat  regnums  in  aid  of  the  apirituaJ  jurisdiction. 

These  separate  maintenances  are  not  to  encourage  a  wife  to  leave  her  husband, 
whatever  his  behaviour  may  be ;  for,  was  this  the  construction,  it  would  destroy  the 
very  end  of  the  marriage  contract,  and  be  a  public  detriment. 

If  a  wife  should  elope,  and  be  guilty  of  adultery,  or  a  criminal  conversation,  or 
should  leave  her  husband  without  any  cause,  and  the  Ecclesiastical  Court  can  only 
punish  her  for  contumacy,  but  she  is  entirely  out  of  their  reach  as  to  any  other  punish- 
ment, I  should  think  a  husband  right  in  his  application  to  this  Court,  to  prevent  her 
trustees  from  proceeding  at  law  to  recover  her  separate  maintenance ;  but  then  the 
relief  must  arise  from  a  very  plain  case,  where  there  is  a  criminid  conversation  plainly 
proved,  and  plainly  put  in  issue. 

But  this  is  not  the  present  case,  for  here  is  no 'incontinence,  and  nothing  but  the 
bare  elopement  is  put  in  issue.  I  do  not  like  the  evidence  of  private  correspondence, 
nothing  of  that  sort  is  chafed,  I  therefore  can  take  no  notice  of  it,  Vut  it  Iooks  like  an 
attempt  to  cast  an  aspersicm  without  any  ground.  This  case  then  will  turn  upon  the 
second  point,  whether,  upon  the  circumstances  of  this  case,  there  is  any  reason  to  lay 
such  a  restraint  upon  the  defendant. 

Two  things  have  been  urged  in  behalf  of  the  plaintiff  : 

First,  That  the  wife  has  eloped  without  any  cause. 

Secondly,  That  she  has  been  duly  summoned  in  the  Ecclesiastical  Court  on  the  part 
nf  the  plaintifi,  for  restitution  of  conjugal  rights,  and  has  continued  in  contumacy ; 
and  as  she  has  been  thereupon  excommunicated,  which  is  all  the  Ecclesiastical  Court 
can  do,  as  she  is  out  of  their  jurisdiction,  the  husband  cannot  have  any  fruit  frcmi  his 
suit  there. 

As  to  the  first,  I  am  afraid  these  separate  provisicms  do  often  occasion  the  very 
evils  they  are  intoided  to  prevent ;  [43]  and^  the  plaintiff  hath  made  his  wife  uneasy  in 
respect  of  the  pin-money,  and  the  legacy  given  by  her  mother,  as  there  is  great  reason 
to  believe  he  did,  though  this  will  not  justify  her  going  away,  yet  it  may  be  an  excuse. 
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This  bill  seeks  to  deprive  the  wife  of  a  legal  right,  on  account  of  her  voluntary  elope- 
ment, when  probably  that  very  right  may  have  been  designed  for  that  very  purpose, 
and  to  provide  for  the  wife,  if  such  dissension  should  happen  between  the  parties  as 
would  be  a  just  inducement  for  them  to  separate,  though  their  quarrels  should  not  be 
of  such  a  nature  as  to  enable  her  to  obtain  a  legal  separation  for  cruelty,  and  that  seems 
to  be  the  present  case. 

As  to  the  objection,  that  the  plaintiff  can  have  no  effect  from  his  ecclesiastical  suit, 

1  lay  no  great  stress  upon  it,  for  it  was  not  instituted  in  the  Spiritual  Court  till  eight 
years  after  her  going  away,  and  after  the  ejectment  brought  by  the  trustees ;  and 
Uiough  the  Spiritual  Court  only  fix  citations  upon  the  church  door,  or  some  other  place, 
yet  the  husband,  who  knew  where  she  was,  might  have  given  notice  to  her,  or  at  least 
to  her  attorney  who  was  employed  in  the  suit  in  law.  It  has  therefore  the  appearance 
of  not  being  founded  on  any  desire  in  Sir  Richard  Moore  that  his  wife  should  return, 
but  on  an  attempt  to  prevent  the  payment  of  the  annuity. 

I  do  not  find  that  the  husband  has  ever  made  any  application  to  the  wife,  since  she 
separated,  to  induce  her  to  return,  and  therefore  this  case  is  distinguished  from  Whor- 
wood  T.  Whorwood,  1  Ch.  Ca.  260,  because  there  the  husband,  before  the  bill  brought, 
offered  to  be  reconciled,  and  desired  to  cohabit  with  her  and  use  her  as  his  wife ;  nor 
was  there  any  separate  maintenance  in  that  case  on  the  contract  of  the  parties. 

There  is  another  thing  that  has  great  weight  with  me,  the  husband's  paying  the 
annuity  since  the  separation,  for  nx  months  alter  the  wife  was  gone  from  him ;  when 
she  petitioned  the  Court  for  other  money  upon  a  different  trust,  be,  upon  an  application 
by  a  cross  petition  to  stop  this,  expressly  says,  that  he  had  constantly  paid  her  the  annuity 
ever  since  she  left  him,  and  offered  to  continue  it ;  This  is  a  strong  presumption  that 
he  thought  at  least  she  was  excusable  in  separating  herself  from  him. 

Hieee  being  the  circumstances  of  the  case,  I  am  of  opinion  and  declare,  that  on  the 
proofs  and  circumstances  in  this  cause,  there  is  not  any  sufficient  foundation  for  the 
general  relief  prayed  by  the  bill,  against  the  payment  of  the  annuity  [441  rent-charge 
of  one  hundred  pounds  a-year,  but  that  the  plaintiff  is  entitled  to  be  relieved  against 
the  ejectaient  already  brought  on  the  terms  hereafter  mentioned.  I  therefore  decree, 
that  the  Master  take  an  account  of  the  arrears  of  the  annuity,  and  tax  the  defendant's 
costs  at  law,  and  uptm  the  plmntiff's  payment  of  what  shall  be  found  due  for  such 
arrears  and  costs,  at  such  time  and  place  as  the  Master  shall  direct,  and  continuing  the 
growing  payments  of  the  said  annuity,  according  to  the  marriage  settlement,  tJie 
injunction  to  be  continued ;  but  in  derault  of  payment  of  the  arrears  of  her  annuitv 
and  costs  at  law,  the  injunction  to  be  dissolved,  and  the  plaintiff's  bill  dismissed  with 
costs ;  and  in  case  the  plaintiff  shall  make  default  in  continuing  the  growing  payments 
of  the  annuity,  then  Lady  Moore  is  to  be  at  libertjj  to  apply  to  the  Court,  wnereupon 
such  order  shall  be  made  as  shall  be  just,  and  it  is  ordered,  that  the  plaintiff  do,  m  a 
fortnight's  time,  pay  to  the  defendant's  solicitor  £100  on  account  of  the  arrears  of  her 
annuity  now  due  to  her.    (Reg.  Lib.  B.  1736,  fo.  314.) 

Mr.  Attomey-Genercu .  ^iter  the  decree  was  pronounced,  said,  this  was  so  uncommon 
a  case  that  pro  wbly  it  would  never  hax>pen  again. 

Lord  ChcmcMor  replied,  if  you  think  so,  you  must  have  a  very  good  opinion  of  the 
ladies ;  ior — 

In  amore  haec  omnia  insunt  vitia,  injuriie, 
Suspiciones,  inimicitise,  induciffi, 
Bellum,  pax  rurstmi. 

(The  statement  of  this  case  is  taken  from  Lord  Hardwicke's  Note-book.  The  argu- 
ments of  counsel,  and  the  judgment  (with  some  additions  and  corrections  from  Lord 
Hardvneke' 8  NotA-hook)  from  Atkyns.) 

(1)  Bee  MUdmaij  v.  Mildmay,  1  Vem.  53.   See  Sidney  v.  Sidney,  3  P.  Wms.  269 ; 

2  Eo.  Ca.  Ab.  29,  pi.  37,  S.  C.    Blunt  v.  Winter,  3  P.  Wms.  276,  note  2.    Watkins  v. 

ins,  2  Atk.  96.  Clarke  v.  Feriam,  1  Atk.  337.  Lee  v.  Lee,  1  Dickins.  321.  Ball 
V.  Montgomery,  4  Bro.  G.  C.  339 ;  S.  C.  2  Ves.  jun.  191.  Atherton  r.  Nowell,  1  Cox's 
Rflp.  229.  Wriaht  v.  Morley,  11  Ves.  12.  Seagrave  v.  Seagrave,  13  Yes.  439. 
Buchanan  t.  Bwnanan,  1  Ba.  &  Be.  203. 
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Graves  v.  Eustace  Budoel,  Ksq. 
May  them,  1737. 
S.  C.  1  Atk.  444 

This  Cdurt  will  allow  the  proying  of  exhibits  vim  voce  at  the  hearing,  but  not  to  let  in 
other  examinations,  and  this  only  at  the  application  of  the  party  who  is  to  make  use 
of  the  exhibits,  but  no  instance  where  it  is  allowed  on  the  application  of  the  contrary 
yaxty. 

It  was  moved  on  the  defendant's  behalf,  that  certain  witnesses  of  the  plaintiff's 
who  were  to  prove  exhibits,  might  be  examined  viva  voce  at  the  hearing  of  the  cause ; 
and  that  an  order  of  the  late  Chancellor,  for  a  commission  to  rammine  them  in  the 
country,  might  be  discharged. 

[45]  The  motion  was  founded  on  two  things  : 

First,  The  great  importance  of  these  exhibits  to  the  merits  of  the  cause,  being 
receipts  of  the  defendant,  which  he  insisted  were  forged,  and  had  denied  in  his  answer. 

Secondly,  The  ill  state  of  health  of  the  defendant  disabUng  him  to  go  down  into  the 
country  to  attend  the  commission,  in  support  of  which  an  affidavit  of  his  physician 
was  read. 

On  these  matters  it  was  prayed,  that  the  witnesses  might  be  examined  vim  voce  at 
the  hearing,  that  the  defendant  might  have  an  opportunity  of  cross-examining  them, 
and  sifting  their  evidence ;  and  a  case  of  the  Duchess  of  Newcastle  was  mentioned  by 
Mr.  FazcMerUy,  where  it  was  so  allowed.  This  was  also  prayed  in  honour  of  the 
defendant,  he  having  denied  the  receipts. 

Lord  Chancellor.  I  cannot  allow  the  motion ;  the  constant  and  established  pro- 
ceedings of  this  Court  are  upon  written  evidence,  like  the  proceeding  upon  the  civil  or 
canon  law.  This  is  the  course  of  the  Court,  and  the  course  of  the  Court  is  the  law  of 
the  Court ;  and  though  there  are  cases  of  witnesses  being  so  examined,  yet  they  have 
been  allowed  but  sparingly,  and  only  after  publication,  where  doubts  have  appeared 
in  their  depoutions,  and  the  examination  has  been  to  clear  such  doubts,  and  inform  the 
conscience  of  the  Court. 

There  never  was  a  case  where  witnesses  have  been  allowed  to  be  examined  at  large 
at  the  hearing  ;  and  though  it  might  be  desirable  to  allow  this,  yet  the  fixed  and  settled 
proceedings  of  this  Court  cannot  be  broke  through  for  it. 

The  utmost  latitude  the  Court  has  taken  in  this,  is  to  allow  the  proving  of  exhibits, 
viva  voce  at  the  hearing,  but  not  to  let  in  other  examinations  ;  and  this  is  allowed  only 
where  the  application  is  by  the  party  who  is  to  make  use  of  the  exhibits  ;  but  there 
never  was  a  case  where  it  was  allowed  on  the  application  of  the  contrary  party  ;  if  he  is 
suspicious  of  fraud,  he  has  notice,  and  may  cross-examine  the  witnesses. 

(This  case  is  taken  from  Athens ;  it  is  not  to  be  found  in  Lord  Ewrdmeke's  Note- 
book.) 


[46]  Warner  and  Others,  Executors  of  Edward  Henkin  Deceased,  and  Thomas  Htam, 
Plaintiffs ;  and  Watson  and  VnxERS,  Assignees  of  Ezekiel  Woolley,  a  Bank- 
rupt, Defendant. 

May  ^th,  1737. 
S.  a  2  Atk.  4. 

Tlie  bill  was  brought  in  order  to  have  an  account  of  the  dealings  and  transactions 
between  Eevkim,,  Hyam,  and  Ezekiel  WooUey,  and  to  be  admitted  as  creditors  to  a 
proportionable  share  of  the  dividends  under  the  commission  of  bankruptcy  against 
WooUey  for  what  shall  appear  to  be  due  on  that  account. 

On  the  25th  February  1717,  Woolley  borrowed  £500  of  Henkin  on  bottomree, 
and  agreed  to  pay  £26  per  cent.,  which  he  secured  on  bills  of  sale  and  bills  of  parcels 
of  the  cargo  of  a  ship  belonging  to  him,  and  which  was  to  he  paid  from  the  time  of  the 
loan  untilthe  goods  were  safely  landed  in  London ;  and  the  principal  was  to  be  dis- 
charged, when  the  remittances  from  the  ship  and  produce  were  sold  ;  and  after  the 
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landing  of  the  eoods  in  London,  till  such  sale  was  completed,  only  £5  per  ant.  interest 
was  to  be  paid  by  the  boiTower ;  and  if  the  goods  and  returns  should  prove  not  to  be 
sufficient  to  pay  the  principal  and  interest,  Woolley  was  to  make  good  the  deficiency, 
and  it  was  agreed  that  Senkin  should  have  notice  from  the  factors  in  what  ships  the 
returns  were  sent,  so  that  he  might  insure,  and  in  case  such  notice  should  not  be  given 
then  he  was  not  obliged  to  make  any  deduction  in  respect  of  any  loss  which  might  happen ; 
Woolley  executed  a  bond  in  the  penalty  of  £1000  for  performance  of  covenants,  and 
the  lender  was  to  choose  the  goods  on  which  the  risk  was  to  be  run ;  there  was  a  proviso, 
if  the  whole  goods  were  lost,  then  the  principal  was  to  sink  entirely,  or,  if  only  a  part 
of  them,  then  to  abate  proportionably.  On  the  26th  January  1718,  [471  29th  of  April 
1719,  and  the  24th  of  JuJy  1719,  three  other  sums  of  £500  each  were  borrowed  at 
the  same  rate  of  interest,  and  subject  to  the  same  stipulations,  and  in  which  three 
last-mentioned  loans  Hyam  was  equally  concerned  with  Henkin. 

In  1722,  Mr,  Woolley  became  a  bankrupt,  his  assi^ees  insisted  this  was  a  very 
unreasonable  agreement,  and  ought  not  to  be  earned  into  execution;  that  the 
covenants  were  very  tmusual  ones,  and  the  interest  very  exorbitant,  especially  as 
Henkin  was  to  have  £5  per  cent,  on  the  goods  after  they  were  actually  come  home, 
and  therefore  they  insisted  they  have  done  right  in  refusing  to  admit  the  executors 
of  Henkin  as  CTeditors»  as  they  have  ordered  a  sum  to  be  retained  to  satisfy  the  demand, 
if  they  shoukl  be  eventually  entitled  to  it.  In  November  1729,  Mr.  HwJcin  preferred 
a  petition  to  be  admitted  a  creditor,  which  Lord  King  dismissed.  In  1736,  the  creditors 
preferred  a  petition  to  have  this  claim  disallowed. 

Lord  Talbot  ordered  that  it  should  be  disallowed  unless  Henkva  filed  a  bill  within 
a  certain  time,  which  being  done  by  the  present  suit, 

Mr.  Brovm,  Mr.  Otoen,  and  Mr.  Belcher,  for  the  plaintiffs,  argued,  that  it  must 
not  be  considered  as  a  case  of  common  interest,  because  this  is  a  casualty,  where  the 
principal  is  risked  and  may  be  lost ;  that  £25  per  cent,  was  the  common  and  ordinary 
interest  on  bottomree  to  the  East  Indies,  and  £22  per  cent,  to  the  West  Indies. 

That  the  voyage  to  the  West  Indies,  where  this  ship  was  boimd  was  a  very  dangerouH 
one ;  and  besides  there  is  a  very  great  hazard  of  the  sugars  being  very  considerably 
damaged  by  the  sea  washing  away  a  great  part  of  it. 

Though  goods  are  lost  in  bottcnnree  contracts,  yet  if  the  bottom  of  the  ship  come 
home,  the  contractor  here  is  liable  to  make  them  good. 

That  common  bottomree  agreements  run  for  a  certain  time,  as  suppose  for  eight 
months,  though  the  ship  return  in  six  months,  yet  the  £26  per  cent,  still  goes  on,  till 
the  eight  months  are  expired. 

Or  the  bottomree  interest  is  paid,  till  the  whole  remittances  and  produce  are  sold, 
though  the  ship  be  returned ;  but  here,  as  soon  as  the  ship  arrives  in  the  harbour, 
the  bottomree  interest  was  to  cease,  and  only  common  interest  to  commence. 

That  the  risk  here  was  double,  for  it  was  run  upon  the  [48]  goods  that  were  sent 
out,  and  likewise  upon  the  ^(oods  that  were  to  be  remitted. 

That  WaoUev  continued  in  trade  till  1722,  and  never  complained  of  this  lupvement, 
and  that  it  had  been  in  part  performed  by  the  plaintiA's  receiving  several  sums  by 
returns  of  goods. 

Lord  Chancellor.  I  do  not  at  all  wonder  that  WooUey  is  broke,  and  then  turning 
to  Mr.  Attorney-General  said,  do  you  insist  for  the  assignees  under  the  commission 
of  bankrui)tcy,  that  this  is  on  usurious  contract ;  for  if  you  can  make  it  doubtful 
whether  it  is  usury  or  not,  I  will  direct  an  issue  to  try  it  at  law. 

Mr.  Attorney-General  for  the  defendants  the  assignees.  We  do  not  insist  that  in 
strictness  of  law  this  contract  is  usurious,  but  that  it  is  unreasonable  and  unconscion- 
able,— the  money  lent  was  only  £2000,  and  yet  £1455  is  now  claimed. 

One  hundred  and  seventy-nine  pounds  Henkin  actually  received,  and  £500,  195.  id, 
was  all  the  produce  from  £900  worth  of  goods  carried  out. 

The  contract  seems  to  be  quite  of  a  new  nature,  for  the  counsel  of  the  other  side 
do  not  pretend  to  shew  any  instance  of  such  an  agreement 

They  endeavour  to  compare  it  to  the  case  of  a  bottomree  bond ;  if  it  was  really  so, 
I  would  not  dispute  the  point  with  them,  because  in  that  case,  the  custom  of  merchants 
has  made  it  a  reasonable  and  proper  contract. 

There  is  no  hazard  at  all  run  here  by  any  \obr  which  might  ensue  from  the  ihsolvency 
of  a  factor ;  for  if  that  had  been  the  case,  the  2(i  per  cent,  does  not  cease,  but  Henkin 
is  still  entitled  to  have  it  continued  till  the  priuci]>al  is  satisfied. 
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The  goods  returned,  whether  of  Buffident  worth  or  not,  were  to  satisfy  fully  the 
money  lent  at  26  per  cent.,  and  the  fact  was.  they  fell  short  in  value :  and  if  WooUej/ 
had  not  been  a  bankrupt,  he  must  have  paid  the  26  per  cent,  to  this  day. 

Therefore  the  terms  of  this  contract  are  upon  the  face  of  it  unreasonable. 

There  is  a  time  too  during  the  time  the  ffXids  are  in  port  when  there  is  no  hazard 
run,  and  yet  the  lender  shall  have  his  2G  per  cent,  notwithstanding;  besides  too,  the 
time  is  uncertain  when  the  contract  shall  end. 

By  the  common  form  of  bottomree  bonds,  your  Lordship  will  see  what  merchants 
think  a  reasonable  contingent  security. 

If  the  ship  return  in  a  stipulated  number  of  months,  as  in  [49]  the  case  of  an  East 
India  voyage,  in  36  months,  and  in  the  case  of  a  West  India  voyage,  in  16  months, 
the  contract  may  possiUy  run  at  26  per  cent,  for  the  36  months,  but  then  it  cannot 
possibly  be  extended  any  further,  but  ought  to  be  confined  to  so  many  of  the  36  mon^ 
as  are  run  out  before  the  ship  arrives. 

Here  the  risque  is  run  during  the  whole  time  the  ship  is  in  port,  as  well  as  out  of  port ; 
and,  in  the  present  case,  the  lender  runs  no  risque  if  the  goods  are  l(»t,  for  there  is  a 
proviso  in  the  present  agreement,  that  Mr.  Henkin  shall  have  notice  on  what  ship 
these  goods  are  put  on  board,  so  as  he  may  insure  them,  whidi  he  might  do  at  £6  per 
cent,  at  most. 

In  this  case  here  was  no  risque  run  upon  the  loss  of  the  ship ;  but  in  the  common 
case,  though  the  goods  are  saved,  and  the  ship  lost,  the  Icoider  must  suffer. 

Lord  Chancellor.  Mr.  Attamei^^ienertu,  will  you  agree  to  allow  the  eneutozs 
of  Mr.  Henkin^  upon  the  contract,  interest  at  26  p«*  cent,  dunng  all  the  time,  except 
when  the  goods  were  upon  hmd  % 

Mr.  Attomey-Generai,  on  behalf  of  his  clients,  desired  time  to  consult  them  as  to 
this  proposal :  Lord  Hardimcke  said,  I  tell  you  beforehand,  I  will  not  carry  this  contract 
one  jot  further  than  I  am  compelled  to  do  by  the  strict  rules  of  this  Court ;  and  in  the 
mean  time  adjourned  it  to  the  first  day  of  causes  in  the  next  term. 

In  Trinity  term  1737,  the  cause  came  on  again,  when  Lord  Hardioidce  was  pleased 
to  order,  by  the  consent  of  the  defendants, and  of  the  plaintiff  jffyam,that  it  be  referred 
to  Muster  Edwards  to  take  an  account  of  what  is  due  from  Ezekiel  WooUey.  the  bank- 
rupt, to  the  plaintiffs,  the  executors  of  Edvxbrd  Henkin,  and  to  the  plamtifE  Thomas 
Hyam,  on  the  several  contracts ;  and  in  taking  the  account,  the  Master  was  directed 
to  allow  the  plaintiffs  26  per  cent,  for  the  sums  lent  in  r  speot  of  the  risque  of  the  goods 
mentioned  in  the  contracts  during  the  voyages  outwanl  and  homewkrd ;  and  as  to 
the  homeward  bound  voyages,  the  26  per  cent,  is  to  be  computed  only  in  proportaon 
to  the  vidue  of  the  goods  remitted  in  such  respective  voyages ;  and  at  the  rate  of 
5  per  cent,  only  for  the  rest  of  the  time  mentioned  in  the  contracts,  during  which  any 
allowance  of  interest  was  thereby  agreed  to  be  made  down  to  the  time  of  the  bank- 
ruptcy of  Ezekiel  WoolUy  ;  and  the  Master  is  also  to  take  an  account  of  what  the  plain- 
tiffs or  Edward  Henkin  received  in  money  or  goods  toward  the  said  principal  and 
[50]  interest,  whicli  is  to  be  applied  first  to  sink  the  interest,  and  then  the  pnncipsl ; 
and  for  so  much  as  shall  be  found  due  to  the  plaintiffs  on  this  account,  they  are  to  be 
admitted  creditors  under  the  commission  of  bankruptcy  against  Wodley,  and  to  receive 
a  satisfaction  for  the  same,  in  proportion  to  the  rest  ofnis  creditors.  (Reg.  Lib.  B. 
1736,  foL  524.) 

(This  case  is  imperfectly  stated  in  Athjns.  It  is  corrected  by  Lord  Hardwicke*t 
Nutc-book  and  the  Register's  Book.   The  judgment  is  taken  from  Aikyns.) 


Attornev-Genebal  at  the  Relation  of  the  Master,  &c.,  of  University  College,  Oxford, 
Plaintiff ;  and  Dr.  Sievens,  Dr.  Ridley,  and  Edwaed  Harlky,  and  the  other 
Trustees  of  Dr.  RATCLiFFB'a  Will,  Defendants. 

Jtfoyll,  1737.  '  I 

S.  0.  1  Atk.  358 ;  2  Eq.  Oa.  Ab.  196,  pi.  17. 

Dr.  Stevens  having  been  elected  under  Dr.  Batdiffe*$  will  a  traveUing-fellow,  receives 
the  salary  for  five  years,  and  instead  of  travdUing  abroad  for  five  more,  as  the  will 
requires,  upon  ill  health  resigns,  after  having  been  absent  from  Bn^nd  only  six 
weeks,  and  the  trustees  accept  the  resignation,  and  put  another  in  his  room.  This 
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ia  a  dispensation  with  the  condition ;  it  might  liave  been  otherwise  if  they  had  ref  lued 
to  aec^  the  resignation. 
Whether  the  traTelUng-fellows  must  be  members  of  a  particular  college,  and  whether 
they  have  power  to  let  their  chambers,  are  nob  objects  of  the  Court's  decision,  but 
ought  to  be  (kitermined  by  the  visitor. 

Doctor  Ratdiffe  by  his  will  dated  13th  September  1714,  gave  all  his  estate  in  York- 
shire to  his  executors,  upon  trust  to  pay  thereout  yearly  £600  to  two  persons.  Masters 
of  Arts,  and  entered  on  the  physic  line,  to  be  elected  out  of  the  University  of  Oxford, 
by,  &c.,  for  the  maintenance  of  such  two  persons  for  ten  years,  and  no  longer ;  the  half 
of  which  time  they  are  to  travel  beyond  sea  for  their  better  improvement :  and  he  gave 
the  surplus  of  that  estate  to  University  College.  He  also  "gave  £5000  to  his  executors 
for  building  the  irosA,  of  University  College,  the  master's  Irage,  uid  chambers  for  'tiiese 
two  fellows. 

Dr.  SUvffM  was  regularly  elected  to  one  of  these  travelling-fellowships  on  the  17th 
July  1725,  and  from  that  [51]  time  till  the  17th  July  1730,  received  the  salary  of 
£300  per  amnum. 

During  that  time,  Dr.  Stevens  lived  in  a  noble  family,  and  received  a  salary  for  his 
employment  therein,  and  on  the  17th  of  July  1730,  having  been  absent  from  England 
only  six  weeks,  he  tendered  his  resignation  in  writing  to  the  electors  on  a  suggestion 
of  ill  health,  which  was  accepted  by  a  majority  of  them,  and  another  person  was  elected 
in  his  place. 

The  object  of  the  information  was  to  make  Dr.  Stevens  account  to  Uniretsity 
College  for  what  he  had  received  since  his  election,  and  to  have  the  dire(^ons  of  the 
Court  as  to  the  manner  of  holding  and  repairing  the  chambers.  The  latter  part  related 
to  Dr.  Ridley,  the  other  travelling-fellow,  who  admitted  that  he  had  let  his  chambers, 
although  he  was  resident  in  Engta/nd,  and  the  questions  as  to  him  were,  whether  he 
had  a  right  so  to  do,  and  whether  the  travelling-fellows  were  bound  to  repair  their 
chambers. 

On  the  part  of  Dr.  Stevens  evidence  was  adduced  to  shew  that  he  had,  since  his 
election,  applied  himself  to  the  study  of  physio — that  he  had  really  intended  to  travel, 
and  that  he  was  now  unable  so  to  do,  from  the  bad  state  of  health  into  which  he  had 


The  AttoTTiey-GenenU  and  Mr.  Fauncefort  in  support  of  the  information,  con- 
tended that  the  traveling  was  a  condition  annexed  to  the  gift  of  the  £300  per  ann. 
and  had  not  been  performed. 

Mr.  Brovma,  Mr.  FcaxtkerUy,  Mr.  Green,  and  Mr.  Murray  for  Dr.  Stevens,  con- 
tended that  Dr.  Stevens  had  been  i)revented  from  travelling  by  ill  health,  by  necessity, 
and  not  from  choice.  That  the  will  gives  to  the  fellows  the  option  of  what  period  of 
the  ten  years  to  begin  their  travels.  That  the  time  not  to  be  ranployed  in  travelling 
was  given  to  enable  them  to  go  through  a  proper  course  of  studies  which  would  naturally 
precede  the  travelling,  and  in  which  it  is  proved  that  Dr.  Stevens  was  employed.  He 
was  never  called  upon  by  the  electors  to  proceed  upon  his  travels. 

If  he  had  died  the  claim  now  set  up  might  have  been  as  well  insisted  upon  against 
his  executors,  and  if  it  had  prevailed  in  this  case  would  aflect  all  those  Fellows  who 
after  the  limited  time  resign  their  fellowships  instead  of  taking  orders.  Here  the 
intention  of  travelling  was  bona  fide  en-[62l-tertained,  and  there  is  no  evidence  of 
fraud.  ^  That  acceptance  of  tne  resignation  by  the  trustees  amounted  to  a  dia- 
pensatioQ  with  the  obfi^tion  to  travel,  and  this  information  was  not  filed  until  five 
years  afterwards. 

The  Attorney-General  in  reply,  admitted  that  there  might  be  a  reasonable  excuse 
for  not  traveUin^ ;  but  tliat  in  this  case,  there  was  not  sufficient  evidence  of  ill  health, 
and  as  to  the  resignation,  contended  that  the  electors  had  only  a  power  of  nomination, 
and  no  right  to  accept  of  a  resignation ;  and  that  they  might  not  have  been  aware 
of  the  circumstances  of  this  case. 

Lord  Chancellor  (11th  May  1737).  The  Attorney-General  is  certainly  a  necessary 
party,  and  the  information  is  properly  brought  in  his  name. 

Nothing,  to  be  sure,  should  be  done  in  this  Court,  to  invalidate  the  design  of  this 
donation ;  and  on  the  other  hand,  I  must  proceed  in  such  manner  as  1  am  warranted 
to  do,  by  the  rules  of  law  or  equity. 

There  are  three  considerations  in  this  case : 


fallen. 
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Fii^t,  What  is  ^  intentaon  and  true  conatrucdou  of  Dr.  Batdiffe's  vill. 
Secondly,  Whether  that  has  been  ccnnplied  with  bv  the  defendant  Dr.  Stevens. 
Third^,  If  not,  whether  the  non-c(HnpUanoe  with  it  baa  been  auch  aa  to  give  a 
right  to  the  relators  to  recover  back  the  money  in  a  oourt  of  equity. 

Dr.  RcUcliffe  by  his  will  gives  several  manors,  upon  trust,  vjUer  alia,  to  pay  £600 
yearly,  to  two  persons,  who  shall  be  elected  out  of  the  phyaick  Une,  by  the  Archbishop 
of  Canterbury,  &c.,  for  their  maintenance  for  the  space  of  ten  years,  in  the  study  of 
phyaick,  and  to  travel  half  the  time  for  their  better  improv^ent;  and  in  case  ihey 
should  die,  or  the  place  be  vacant,  then  the  vacancy  to  be  filled  up  by  two  o^ers,  «ra 
the  whole  overplus  to  University  College. 

I  think  if  the  defendant  had  forfeited,  the  College  would  certainly  be  entitled  to 
it,  let  it  come  to  them  by  any  means  whatsoever.  But  as  to  the  construction  of  Dr. 
Batdijfe's  will,  it  was  manifestly  the  design,  that  they  should  travel,  and  that  they 
should  travel  five  years ;  but  it  is  truly  said,  there  is  no  particular  time  appointed 
when  they  should  begin  their  travels. 

The  words  are,  "  the  half  of  which  time  they  shall  spend  in  travelling  for  their 
better  improvement,"  and  therefore  it  [53]  is  most  natural  to  intend  that  he  meant 
the  last  live  years  for  their  travelling,  because  he  imagined  they  would,  in  the  first 
part  of  the  time,  be  laying  in  a  proper  stock  of  knowle^?e. 

But  then  it  can  never  be  understood  that  he  intended  in  all  events  they  should 
travel,  for  there  might  be  accidents  which  would  utterly  incapacitate  them  for  travel- 
ling, and  therefore  he  did  not  expect  they  should  refund  when  such  accidents  happened, 
but  left  it  at  large  to  be  judged  of  by  the  circumatances ;  besides,  this  is  given  not  only 
for  the  expence  of  traveuing,  but  for  other  views  likewise,  for  maintenance,  &c 

The  next  question,  whether  Dr.  Stevens  has  ccnnplied  with  the  intention  of  the 
donor. 

Now  it  cannot  be  said,  that  Dr.  Stevens  has  comidied  with  Dr.  Ratdiffe^s  intention ; 
but  then  it  must  be  considered,  whether  he  has  a  reasonable  excuse  for  not  doing  it, 
and  upon  this  there  is  no  doubt,  but  that  natural  disabilities  will  excuse,  such  as 
becoming  non-compos,  sickness,  or  other  natural  disabilities.  But  then  it  haa  been 
insisted  upon,  that  the  defendant  has  fraudulently  accepted  of  this  employment,  in 
order  to  put  the  money  in  his  pocket,  without  any  intention  ever  to  do  the  duties  of 
it.  If  this  had  been  proved,  I  should  have  no  doubt  but  that  I  might  decree  the 
defendant  to  r^und ;  but  this  ia  not  the  case,  for  there  is  not  one  single  circumstance 
given  in  evidence  to  shew  he  took  it  upon  such  a  fraudulent  design ;  instead  of  that, 
there  is  very  strong  proof  to  the  contrary,  even  by  persons  of  good  credit  in  the  pro- 
feauon,  that  he  had  dihgendy  applied  himadf  to  the  atwiy  ofph^ck,  and  besides, 
that  he  was  in  an  ill  atato  of  health,  in  a  wasting  and  decayed  condition,  which  threat- 
ened a  consumption ;  and  even  supposing  he  was  actually  able  to  travel,  but  in  his 
own  mind  did  not  think  himself  capable,  yet  he  would  not  be  guilty  of  a  fraud,  for  an 
imaginary  aa  well  as  a  real  distemper  wotud  equally  incapacitate  him. 

I  do  not  think  the  clause  in  the  wUl  can  possibly  amount  to  a  condition,  but  ia 
merely  directory,  that  half  of  the  time  they  shall  travel,  and  is  not  Hke  an  executory 
consideration  :  as  where  A.  pays  money  upon  such  a  consideration,  and  it  is  not  per- 
formed, an  action  at  law  lies  for  A.  for  money  had  and  received  to  his  use,  which  ia 
expressed  tiiua  by  the  Scotch  law,  causa  data  sed  non  secuta. 

The  agre^ent  is  to  pay  £300  per  annum  for  ten  years,  if  during  that  time  he  travel 
five  years  :  will  the  not  travelling  [5^  oblige  him  to  refund  %  No !  luiless  the  ekctors 
had  aufiered  him  to  continue  in  ttus  post  the  whole  ten  years,  then  possibly  the  relators 
would  have  had  a  right  to  call  hun  to  an  account,  and  might  have  obliged  him  to  refund 
for  five  of  the  yeara. 

Doctor  Stevens  communicated  hia  illness  first  to  the  Archbishop  of  Canierhhry, 
and  lodged  a  formal  resignation  with  him.  I  think  the  trustees  are  the  electors,  and 
the  persona  whom  Doctor  Ealdijfe  intended  ahould  have  the  whcde  management 
of  this  donation.  They  stand  in  bis  place  in  this  reapect  and  they  have  accepted  of 
this  resignation,  without  inaisting  upon  Doctor  Stevens's  going  on,  and  it  is  certainly 
a  dispensation  of  the  condition.  If  they  had  said  we  will  not  accept  of  this  reaignadon, 
but  you  must  comidy  with  the  tetnis,  or  refund,  then  the  case  would  have  appeared 
quite  different ;  but.  instead  of  that,  they  have  accepted  of  the  resignation,  and  aotuadly 
put  another  in  hia  ro(Hn. 

Therefore  I  tiunk  as  Doctor  Stevens  baa  taken  the  burthen  of  this  upon  him.  and 
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as  at  the  end  of  five  yeare  the  trustees  accepted  a  surrender  from  him,  and  did  uot 
insist  then  on  his  refunding,  it  would  be  unreasonable  to  require  It  now. 

But  even  if  it  was  a  coidition,  yet  suppose  this  case,  a  patron  presents  to  a  benefice, 
and  takes  a  bond,  as  he  may,  from  the  presentee  to  reside  for  ten  yeais,  and  he  after 
five  years  are  expired,  should  resign  the  Uving  for  the  residue  of  the  term,  and  the 
patron  accepts  it,  and  presents  another,  no  one  will  say  that  he  has  forfeited  the  annual 
income  of  this  Hving,  during  that  part  of  the  ten  years  he  was  resident  upon  it,  for  the 
acceptance  of  the  patron  has  dispensed  with  the  breach  of  the  condition,  and  no  action 
could  be  maintained  on  the  bond. 

Thmion  I  should  think  it  too  hard  in  the  present  case,  to  decree  an  account  against 
die  defendant 

There  are  two  other  points. 

First  consideration.  Whether  the  travelling-fellows  must  be  members  of  the  college. 

Secondl}^,  Whether  they  have  a  power  to  let  the  ehambers  wh^  they  hold  in  ttie 
right  of  their  fellowship. 

[56]  As  to  these  matters,  they  are  not  proper)^  the  objects  of  this  court's  jurisdiction, 
but  ought  rather  to  be  determined  by  the  visitor,  and  the  will  besides  is  extremely 
meorreot  in  this  respect. 

As  to  the  being  members  of  UniversUy  College,  it  is  natural  to  suppose  no  body 
would  reside  in  the  college,  unless  they  were  actual  members ;  but  this  is  out  of  the 
caae,  for  Doctor  Steems  ma  comi^ied  with  that  part  of  it. 

And  as  to  the  power  of  letting  their  chambers,  I  do  not  think  that  Doctor  Baidiffe 
has  laid  his  fellows  under  greater  restrictions  than  those  of  other  oolites  are  liable 
to ;  and  if  I  was  to  inquire  whether  a  fellow  of  a  college  has  a  r^ht  to  let  nis  chambers, 
1  should  make  wild  work,  and  give  an  opportunity  to  half  the  University  to  bring  bills 
against  particular  persons  to  di«»>ver,  whether  they  have  not  forfeited  their  fellowshipe 
by  dius  letting  out  their  chambers. 

Decreed  the  information  to  be  dismissed,  but  without  costs,  as  against  Doctor 
Stevens  who  has  had.  a  very  large  benefaction  already  from  Doctor  Ratdiffe's  donation, 
and  University  College,  but  the  information  to  be  dismissed  with  costs  as  against 
Doctor  Ridley, 

(The  statement  of  die  case  is  taken  from  Lord  Mardioicke's  Note-book.  The 
judgment  from  Atkyns.) 


Attohney-GeNERAL  at  the  relation  of  the  OvtatSEERS  of  the  Parish  of  St.  Nicholas, 
and  two  of  the  Principal  Inhabitants,  Plaintiffs ;  and  the  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Warwick,  and  several  of  the  Alderhen  in  their 
private  capacity,  Deftndants. 

May  IS  and  20, 1131. 

Where  by  a  royal  charter  two  markets,  two  fairs,  a  court-house,  and  a  booth-hall  for 
the  sale  of  merchandizes,  together  with  the  tolls  and  profits  of  the  market  are  granted 
to  a  corporation  to  be  held  ad  usum  et  proficuum  burgi  et  burgentium  :  This  cannot 
be  considered  as  a  grant  for  a  charitable  purpose,  but  must  be  apjdied  to  the  public 
use  of  the  corporation ;  but  to  what  use  it  must  be  ap^died  the  members  of  ^e  cor- 
poration are  the  judges  uncontrolled  by  this  court. 

A  decree  in  a  suit  against  a'  corporation  made  with  their  consent  upon  a  report  of  two 
judges  of  assize,  to  whom  the  court  had  referred  it,  cannot  upon  an  infonnation 
ijunded  upon  that  decree  be  varied,  the  oorporation  by  their  ^iea,  and  answer  relying 
upon  that  decree. 

Where  the  funds  of  a  charity  had  not  been  ap{died  or  the  accounts  passed  pursuant 
to  the  directions  of  a  decree ;  under  the  circuuoistances  of  there  then  being  no  fund, 
and  of  the  present  mranbers  of  the  corporation  having  only  followed  the  steps 
of  their  predecessors,  and  in  order  to  avoid  litigation  and  expense,  the  court  directed 
the  accounts  to  be  taken  fr<»Qa  the  period  of  six  years  before  the  filing  of  the  infor- 
mation. 

The  infonnation  was^brought  in  relation  to  three  estates  or  Tunds,  which  were 
colled  and  insisted  upon  to  be  charity  estates. 
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[5S]  Ist.  Certain  lukU  and  tithes  Jgtanted  to  the  corporation  by  charter  of  Idth  of 
May,  37  HeiL  8. 

2d.  The  tolls  and  profits  oi  markets,  and  rents  and  profits  of  the  booth-hall,  granted 
by  a  charter  of  12  November,  1  &  2  FhOip  and  Mary. 
3rd.  Sir  Thomas  White's  charity. 

The  information  complained  oi  great  abuses  and  misappUcation  of  these  estates 
by  the  corporation,  and  that  no  accounts  had  been  regulany  taken,  and  prayed  that 
a  general  account  might  be  taken,  with  a  retrospect  lor  an  indefinite  space  of  time. 
That  the  corporation  might  make  satisfaction  in  their  corporate  capadty  in  the  first 
(dace,  and  that  the  members  of  the  body  who  were  made  defendants  in  their  natural 
capacities,  might  make  satisfaction  for  the  particular  misapiJications  they  had  been 
personally  concerned  in. 

The  property  under  the  first  head,  aJt  the  time  of  the  gnmt,  was  worth  £58, 
13s.  id.,  but  had  encreaaed  to  above  £600  ^  annum,  and  was  granted  by  the  Okarter 
of  Incorporation,  in  which  the  incorporating  clause  is  pro  univaso  commodo  et  cam- 
muni  utilUate  inhahitantium  burgi  prcBdicli,  and  afteiwaids  the  lands  are  said  to 
be  granted  pro  consideratione  prcedicta. 

The  property  under  the  second  head,  was  held  under  the  charter  of  Philip  and 
Mary,  which  grants  two  markets,  and  several  other  franchises,  a  court-house,  and  a 
booth-hall,  for  the  sale  of  merchandizes,  together  with  the  tolls  and  profits  of  the 
market,  and  these  are  expressed  to  be  held  ad  usum  et  proficuum  dicti  burgi  et  bur- 
gentium  burgi  prcediUi. 

Sir  Thomas  White's  charity  consisted  of  money  secured  to  the  corporation  b^  a  deed 
of  6th  of  Jvly,  5  Edw.  6,  for  the  purpose  of  bem^  lent  upon  loons  without  interest, 
to  a  certain  description  <^  persons  for  the  term  of  mne  yeus,  without  taking  any  profit 
to  themselves  for  so  doing. 

In  the  year  1613,  a  bul  was  exhibited  by  one  Hunt  and  others  against  the  bailifi 
and  several  of  the  principal  inhabitants  of  the  town  of  Warwick,  relative  to  certain 
funds,  including  those  granted  by  the  charter  of  Hen.  8,  but  not  mentioning  those 
granted  by  the  charter  of  PhiHp  and  Mary  ;  and  on  the  10th  of  November,  12  Jac.  1, 
16H,  the  cause  was  heard,  and  a  commission  was  directed  to  Sir  ClemetU  Fisher  and 
others,  who  by  their  certificate,  proposed  a  scheme  for  occupying  the  charity  estate, 
and  managing  the  charity  for  the  future ;  and  on  the  30th  of  October  1615,  it  was 
decreed  by  Lord  Ellesmere.  that  the  certificate  should  be  con-[57]-firmed  and  established, 
and  the  several  matters  therein  contained  be  performed  by  all  parties,  with  some 
variations  and  explanations. 

An  information  was  afterwards  filed  by  the  Attometf-General  against  the  corpora- 
tion in  their  corporate  capacity,  charging'  a  misap^cation  of  certain  of  the  charity 
revenues  and  estates  comprised  in  the  charter  of  Hen.  8,  which,  when  it  came  on  to 
be  heard,  the  court  referred  it  to  two  justices  of  assize,  who  on  the  4th  of  June,  4th 
Car.  1,  made  their  report,  prescribing  a  proper  application  and  management  of  the 
charity  funds ;  and  amongst  other  things,  that  the  accounts  should  be  annually 
passed  before  two  justices  of  the  peace  for  the  county  of  Warwick.  This  certificate 
of  the  justices  of  assize,  the  bailifi  and  burgesses  of  Warwick,  by  a  petition  to  the  Lord 
Keeper,  prayed  might  be  carried  into  efiect  by  a  decree,  and  on  the  17th  of  July,  13 
Car.  1,  a  decree  was  pronounced  accordingly. 

The  defendants  to  the  present  information,  as  to  the  fund  under  the  charter  of 
Hen.  8,  insisted  by  plea  and  answer,  upon  certain  stated  accounts  as  having  been 
properly  passed  according  to  this  decree  of  13  Car.  1. 

ThQ  Attoraey-Oeneral  and  Mr.  Browne,  in  support  of  the  infonnatioi^  contended 
that  the  fund  under  the  charter  of  Philip  and  Mary*  had  not  been  applied  at  all  to 
charitable  uses. 

2dly.  That  the  fund  under  the  charter  of  Hen.  8,  had  not  been  administered  ac- 
cording to  the  decree  of  13  Car.  1,  but  had  been  misappUed,  and  that  the  accounts  of 
all  the  charities  had  been  kept  together,  and  had  not  been  annually  or  otherwise 
properly  passed.  3.  That  the  money  imder  Sir  Thomas  White's  charity,  had  been  lent 
to  persons  who  were  not  the  objects  of  the  charity,  and  for  longer  periods  than  nine 
years,  and  that  the  corporation  had  taken  fees  for  the  loans,  of  aU  which  evidence  was 
adduced. 

Mr.  Serjt.  Pafker,  Mr.  Pauncefort,  Mr.  Fazakerley,  Mr.  Nodj  and  Mr.  Taylor, 
for  the  corporation,  contended  that  the  grants  of  Henry  8th,  and  oif  Philip  and  Mary, 
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were  made  to  the  corporation  for  their  own  benefit,  and  to  preserve  govemment  and 
order  in  the  town,  ana  not  for  any  diaiitable  purposes.  That  the  corporation  were  not 
parties  in  their  corporate  capacities  to  the  suit  in  which  the  decree  of  1616  was  pro- 
nounced, and  that  they  therefore  cannot  be  bound  by  it.  That  the  decree  of  1616 
is  erroneous  in  directing  the  application  of  the  surplus  of  the  fund  which  ought  not 
[58]  to  have  been  considered  as  a  trust.  That  that  decree  in<duded  the  premises  granted 
by  the  charter  of  FhUip  and  Mary,  although  there  was  nothing  in  the  bill  relating 
to  them,  and  they  are  not  mentioned  in  the  decree  of  13  Gar.  1.  That  the  Court  in 
that  suit  delegated  its  authority  to  the  justioes  oi  assise,  which  it  ought  not  haiw  done. 
That  the  petition  of  the  corporation  to  confirm  the  Judges*  certificate  cannot  be  con- 
strued as  a  consent,  because  the  decree  varied  from  the  prayer  of  the  petition ;  and 
there  being  nothing  under  the  common  seal,  the  corporation  cannot  be  bound. 

Where  a  decree  cannot  be  carried  into  execution  by  the  process  of  the  court,  but 
a  new  bill  and  a  new  decree  becomes  necessary,  the  Court  will  exercise  its  own 
judgment,  and  will  not  ground  its  proceedings  on  a  former  erroneous  decree. 
f^iwrence  v.  Bemey,  1  Ch.  R.  So,  127  ;  Eq.  Ca.  Ab.  166.  Johnson  v.  Noriheyt  ^rec. 
Ch.  134.   Brockman  v.  Randall,  Trin.  1734. 

But  supposing  these  decrees  to  stand,  that  the  accounts  have  been  regularly 
kept  and  passed  as  thereby  is  directed,  at  any  rate  the  Court  will  not  decree  such  a 
retroqieotive  aooount  as  is  prayed,  Duke  of  Marlborough  t.  Strong,  May  1721,  in  the 
House  of  Lords,  2  Bio.  P.  G.  302  [2nd  ed.  1  Bro.  P.  C.  176].  In  the  case  of  Nevxirk, 
Lord  Talhot  refused  to  decree  an  account  further  back  thftn  the  filing  of  the  bill. 

As  to  Sir  Thomas  White's  Charity,  it  is  not  proved  that  any  of  the  more  immediate 
objects  of  the  Charity  ever  applied  for,  or  wanted  the  loans.  The  fees  taken  by  the 
corporation  were  only  for  the  securities  upon  which  the  loans  were  secured. 

Mr.  BootU  and  Mr.  WUbraham  for  the  defendants  in  their  natural  capacities. 
There  is  no  evidence  of  any  of  the  defendants  having  applied  any  part  of  the  funds 
to  their  own  private  use.  It  is  not  shewn  who  were  present  at  the  several  assemblies 
where  the  acts  complained  of  were  done.  All  those  who  were  present  and  consenting 
to  those  orders,  and  the  representatives  of  those  who  are  dead,  oujB;ht  to  be  parties. 
A  trustee  for  a  charity  is  not  to  be  chained  further  than  a  trustee  in  a  private  trust, 
Man  T.  BaUet,  1  Yem.  44. 

Mr.  Attorney-General  in  reply : — In  whatsoever  sense  the  charter  is  to  be  con- 
sidered, it  is  clear  that  the  corporation  ought  to  apply  the  profits  to  some  public  use, 
for  the  benefit  of  the  inhabitants  in  general,  and  cannot  apply  them  to  their  own 
private  use.  There  is  no  other  way  of  calling  the  defendant  to  account,  and  this  Court 
has  a  right  to  [59]  see  the  profits  applied  according  to  the  intention  of  the  Grown. 

The  decree  which  the  corporation  now  complam  of  was  not  only  founded  on  their 
own  consent,  but  their  defence  to  part  of  this  mformation  is,  that  the  accounts  have 
been  passed  in  pursuance  of  the  directions  of  that  decree.  It  is  however  clear  from 
the  evidence  that  th^  accounts  have  not  been  so  passed,  and  that  thev  cannot  stand. 

Lord  Chcmcellar  (20th  May  1737).  Information  brought  in  relation  to  three 
estates  or  funds  which  are  called  and  insisted  upon  to  be  Charity  Estates. 

Ist. — The  lands  and  tithee  granted  to  die  corporation  by  the  charter  of  the  IStli 
May,  37  Hen.  8. 

2nd. — ^The  tolls  and  profits  of  markets,  and  rents  and  profits  of  the  Booth-hall, 
granted  by  charter  12th  Nov.  1  &  2  Ph.  and  Mary. 
3rd.— Sir  ThomcLa  White's  Charity  :— 

Information  complains  of  great  abuses  and  misapidication  of  these  estates  by 
the  corporation. 

That  no  accounts  have  been  regularly  taken. 

Prays  a  ^neral  account,  with  a  retrospect  for  an  indefinite  space  of  time.  That 
the  corporation  may  make  satisfaction  in  their  corporate  capacity  in  the  first  place. 

That  the  mranbers  of  the  body  who  are  made  defendants  in  their  natural  capacitv, 
may  make  satisfaction  for  the  particular  misappUcatitnu  they  have  been  pereomdly 
ctmoOTued  in. 

I  shall  begin  with  that  estate  which  I  mentioned  in  the  second  place ;  The  tolls 
and  profits  and  markets  and  other  praises  granted  b^  the  charter  of  Philip  and 
Mary,  in  order  to  deliver  the  cause  from  it.  I  un  of  opinion,  that  there  is  no  ground 
to  call  that  a  Charity  Estate,  or  to  direct  it  to  be  accounted  for  and  applied  to  the  uses 
charged  in  this  information. 
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The  grant  is  contained  in  a  royal  chuter  of  conformation,  giving  the  corporati<m 
further  n:an<diisea,  and  amongst  others  two  markets,  two  fairs,  a  court-house,  and  a 
booth-hall,  for  the  sale  of  merchandises,  together  with  the  tolls  and  profita  of  the 
markets,  and  these  are  to  be  held  ad  unm  et  profwmm  dicti  burgi  el  burgmtium  burgi 
prtsdicti.  This  imports  no  more  than  to  the  use  and  behoof  of  the  corporation  ;  No 
particular  charity,  nor  any  thing  that  is  commonly  understood  by  the  term  charitable 
use  is  expressed  or  implied  in  it. 

[60]  ft  must  indeed  be  applied  to  a  public  use  of  the  corporation  or  borough  ;  the 
members  cannot  put  the  profits  into  their  own  private  pockets,  but  they  are  the 
judges  to  what  puolic  uses  it  shall  be  ap|died ;  and  this  Court,  according  to  its  present 
rules,  cannot  controul  it.  There  ie  no  proof  that  they  have  sunk  these  profits,  or  put 
them  into  their  own  pockets,  but  on  the  contrary,  it  seems  to  be  agreed  on  all  hands 
that  they  have  given  them  as  salaries  to  some  of  their  officers,  and  it  is  not  improper 
for  thorn  to  do  sa 

To  this,  however,  the  directions  in  Lord  Ellesmere's  decree  have  been  objected  ; 
but  the  answer  to  that  is  that  no  question  relative  to  these  profits  was  in  issue  in 
that  cause  or  In  any  before  the  court.  It  is  therefore  impossible  that  that  decree  can 
be  carried  into  execution  as  to  that  part. 

It  has  been  insisted  upon  by  Mr.  AttorMy-GenertU  in  reply,  that  still  this  is  a  proper 
subject  for  an  information  in  the  name  of  the  Attorney-General  in  this  court  to  have 
this  estate  managed,  and  the  profits  applied  according  to  the  intent  ci  the  crown  ; 
and  this  is  true  in  case  it  had  not  been  applied  to  pubuc  uses  or  misapplied  and  con- 
verted to  the  use  of  private  persons ;  but  if  that  be  not  the  case  there  is  no  ground 
for  this  court  to  interpose  in  estates  thus  generally  granted  to  corpwafcicms. 
of  London-^Tawn  of  NmocastU. 

It  follows  that  as  to  the  premises  granted  by  the  charter  of  Philip  and  Mary,  the 
information  must  be  dismissed. 

The  part  of  the  case  which  comes  next  to  be  considered  concerns  the  estates  granted 
to  the  corporation  by  the  charter  of  37  Hen.  8. 

This  estate  is  granted  in  the  charter  of  incorporation ;  The  incorporating  clause 
is  pro  universo  commodo  et  cammuni  utilitate  inhabitantium  burgi  pro^icti,  and  aftei^ 
wards  the  lands  are  said  to  be  granted  mo  consideratione  proedicta.  It  has  been  much 
debated  at  the  bar  whether  these  words  would  operate  to  make  those  lands  and  pre- 
mises applicable  to  the  charitable  uses  mentioned  in  the  information,  and  if  this  were 
res  integra  I  should  have  great  doubt  about  it ;  but  I  think  that  point  is  not  now 
,  open,  but  determined  and  conduded  by  the  dewees  that  have  already  passed.  Aa  to 
Lord  EUesmere's  decree  of  14  Jac  1,  the  corporation  not  being  before  the  court  in 
their  pcditical  corporate  capacity,  I  think  l^ey  are  not  bound  oy  it;  and  thereftnre 
no  further  use  can  be  made  d  the  decree  in  wis  cause  than  as  an  ancient  exposition 
or  construction  of  the  grant  of  King  Henry  [61]  the  Eighth,  and  of  the  intention  of 
the  donor ;  and  contemporary  or  even  ancient  expositions  of  old  grants  of  the  crown, 
which  are  frequently  expressed  in  general  words,  have  always  great  weight.  But  the 
main  stress  of  this  cause  as  to  this  estate  rests  on  my  Lord  Coventry's  decree.  13  Car.  1 . 

That  was  a  proper  suit  to  establish  a  charity  in  the  name  of  the  Attorney-General, 
the  bailifi  and  burgesses  were  defendants  in  their  corporate  capacity,  and  therefore 
they  and  their  successors  are  as  much  bound  by  that  decree  as  private  persons  in  their 
private  capacity,  would  have  been. 

By  that  decree,  the  rents  and  profits  of  the  estate  granted  by  king  Hen.  8,  are 
directed  in  the  first  place  to  be  appued  to  certain  particular  uses  thei«n  specified,  and 
that  the  surplus  thereof  shall  be  disposed  and  employed  by  the  corporation  for  the  time 
being  to  the  uses  following,  vie.  "  For  and  towards  the  repair  of  the  church  and  school 
"  of  St.  Mary's,  in  Warvndc,  a,ud  for  and  towards  the  binding  of  poor  children,  bom 
"  or  bred  in  the  town  to  be  apprentices,  and  for  and  towards  the  relief  of  the  poor  and 
"  aged  people  of  the  said  town,  and  for  and  towards  the  repair  of  the  Great  Bridge, 
"  there  leading  over  the  river  Avon,  and  to  and  for  such  other  religious,  good,  and  charit- 
"  able  uses  tending  to  the  general  good  of  the  town  and  ease  of  the  inhabitanta  thereof, 
"  as  the  bailiff  and  burgesses  for  the  time  being  shall  think  meet  and  oonvenwnt ; 
"  It  being  hard  now  to  express  and  foresee  all  such  particular  accidents  and  occasions  as 
"  aftertimes  may  produce  or  to  restrain  them  from  the  performance  of  any  good  work 
"  when  they  have  means  to  perform  the  same."  Afterwards  follow  the  directiona 
touching  the  method  of  accounting. 
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Against  the  force  of  this  decree  many  objections  have  been  made,  some  of  which 
go  to  the  steps  the  court  took  in  making  the  decree,  and  others  to  the  substance  of  it. 

First,  it  18  said  that  the  court  delegated  their  authority  to  the  justices  of  assize ; 
but  in  fact  there  was  no  delegation  of  authority.  The  reference  recites  a  treaty  for  an 
accommodation,  and  was  made  to  prepare  matters,  and  to  put  them  into  this  method, 
in  order  to  bring  the  parties  nearer  to  an  agreement.  In  those  days  it  was  a  frequent 
practice  to  award  commissions  and  make  references  which  are  now  disused.  If  such 
objections  were  allowed  to  old  decrees  many*  would  be  overturned.  It  is  right  to 
allow  proceedings  [Q^  their  proper  force  according  to  the  course  established  at  the 
time  they  took  place. 

Secondly  as  to  the  substance  and  justice  of  the  decree. 

In  those  days  this  court  exercised  a  more  luge  and  liberal  jurisdiction  over  charities 
than  it  is  now  in  the  habit  ol  doing.  Many  ancient  charities  where  the  grants  of  the 
lands  are  in  geiwral  words,  subsmt  as  to  the  partaoular  applications  of  them  under  such 
decrees.   It  would  be  dangeroua  now  to  overturn  them. 

Besides  this  is  an  original  bill  founded  on  that  decree,  and  intended  to  carry  it  on. 
That  decree  therefore  cannot  be  varied  in  this  suit,  nor  in  any  manner  without  an 
appeal  or  bill  of  review ;  for  if  that  were  to  be  done  there  might  be  two  inconsistent 
decrees  relating  to  the  same  estate,  and  between  the  same  parties,  standing  on  the 
records  of  this  court  at  the  same  time,  which  cannot  be. 

It  is  said  that  the  present  not  being  a  bill  of  review,  but  an  original  bill  to  have  the 
benefit  of  and  to  carry  on  the  former  decree,  the  defendants  are  at  liherty  to  object  to  the 
juslice  of  it,  and  tha^  the  court  may  look  into  it  and  depfot  from  it ;  and  upcm  this 
head  several  cases  have  been  cited. 

Those  cases  were  very  proper  to  the  point  to  which  they  were  applied ;  but  even 
on  the  general  doctrine  there  has  been  conoderable  difierence  of  o{»mon  between 
very  great  judges  who  have  sat  in  this  court. 

In  the  present  case  there  are  two  things  which  entirely  deliver  this  cause  from  that 
question.  The  first  of  them  is  that  the  decree  was  made  with  the  consent  of  the  cor- 
poration, for  the  certificate  of  the  judges  of  assize  was  made  a  decree  on  their  own 
petition  praying  that  it  might  be  so ;  and  a  corporation  may  bind  their  successors  as 
much  by  consentii^  to  a  decree  as  in  any  other  way.  The  condition  or  restriction 
which  the  court  rejected  went  only  to  one  particular,  which  was  the  increase  of  the 
maintenance  of  the  vicar  of  St.  Mary's,  and  did  not  afiect  the  rest. 

But  secondly  what  puts  all  these  objections  entirely  out  of  the  case  is  that  the  de-  ' 
fendantB  have  m  their  plea  and  answer  relied  on  this  decree,  and  pleaded  that  they 
have  r^;ularly  passed  their  accounts  under  it. 

Both  sides  agree  that  this  is  to  be  the  rule,  and  therefore  the  defendants  cannot 
be  at  liberty  at  the  bar  to  take  exceptions  to  it. 

The  next  question  is  as  to  what  relief  the  relators  are  [83]  entitied,  and  how  far 
the  stated  accounts  ought  to  stand  in  their  way. 

As  to  the  stated  accounts  they  are  {Mainly  not  pursuant  to  the  directions  of  the 
decree. 

Instead  of  being  passed  annually,  in  some  instances,  the  accoimts  for  fifteen  years 
were  passed  together.  The  accounts  are  not  of  the  rents  and  profits  of  the  estate 
granted  by  Hen.  8  in  particular,  nor  of  the  particular  disposition  thereof,  but  only 
the  receiver's  accounts  of  the  whole  corporation  estates.  They  do  not  shew  what 
payments  have  been  made  out  of  this  estate ;  but  t^e  whole  is  mixed  axiA  jumbled 
together.  It  appears  that  the  justices  of  the  peace  were  not  informed  of  the  ruie  and 
measure  by  wmch  thev  were  to  take  this  account,  for  they  neither  saw  nor  read  that 
part  of  the  decree.  Tbe  consequence  of  that  is  that  they  could  not  know  what  they 
were  about. 

If  it  should  be  said  that  this  is  not  very  material,  provided  the  application  of  the 
trust  estate  has  been  right,  that  draws  on  another  objection,  that  a  plain  misapplication 
appears ;  for  it  appears  that  the  particular  uses  to  which  the  surplus  is  directed  to  be 
applied  have  not  been  sufficiently  regarded,  and  great  numbers  of  the  items  allowed 
in  the  accounts  are  to  quite  different  purposes,  and  not  at  all  warranted  by  the  decree. 

Hie  charity  estate  has  been  mortgaged,  and  the  interest  of  those  mortgages  and  great 
sums  for  the  principal  have  been  allowed  for  which  there  is  no  colour. 

The  comequence  of  which  is  that  an  aooount  must  be  decreed. 

The  only  question  that  remains  is  as  to  how  far  back  and  with  what  particular 
directions  this  account  is  to  be  decreed. 
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It  is  prated  that  the  account  may  be  carried  back  for  twenty  years  before  the 
filing  of  the  information ;  but  I  do  not  think  it  proper  or  for  the  bniefit  of  either  side 
to  do  that.  The  misapprehension  of  or  variation  from  the  decree  of  13  Car.  1,  has 
subsisted  long  in  the  corporation  and  is  not  the  fault  of  the  present  paiticular  members 
^one.   They  hare  followed  the  steps  of  their  predecessors. 

There  is  no  evidence  of  their  having  put  any  part  of  the  money  into  their  own 
pockets.  The  vicar  of  St.  Mary's  was  present  at  passing  the  accounte,  and  the  in- 
habitants on  whose  behalf  the  present  information  is  brought  were  no  stran^rs  to  it. 

[64]  For  these  reasons,  and  to  avoid  unnecessary  expense  and  vexation,  I  shall 
take  a  shorter  period  and  borrow  the  rule  of  the  statute  of  limitations.  I  would  not 
however  be  understood  to  lay  it  down  that  the  statute  of  limitations  is  a  bar  to  a 
charity  or  a  trust  Certainly  not,  but  in  these  oases  the  court  must  exercise  a  dis- 
cretion ;  and  this  is  more  necessary  to  be  done  in  regard  to  these  changeable  bodies 
than  in  any  other  cases,  and  I  think  it  right  to  make  the  rule  of  the  statute  of  limita- 
tions, the  measure  of  my  discretion  in  this  case :  with  regard  to  Sir  Thomas  White's 
charity  some  enquiries  must  be  made. 

Decree.  Aa  to  the  account  and  relief  demanded  touching  the  premises  granted 
by  the  letters  patent  of  king  Philip  and  queen  Mary,  let  the  information  be  dismissed. 

As  to  the  estate  granted  by  the  letters  patent  of  king  Henry  8,  and  any  houses  or 
lands  purchased  by  the  corporation  with  anv  part  of  the  rents  and  profits  of  that  estate, 
I  declare  that  the  rents  and  profits  thereof  ought  to  be  disposed  of  and  appUed  to  the 
charitable  and  good  uses  mentioned  in  the  decree  of  17  Jufy,  13  Car.  1,  and  to  be  ao- 
Gounted  for  according  to  the  directions  of  that  decree,  and  that  the  accounts  insisted 
upon  by  the  defendants  m  their  plea  and  answer  have  not  been  passed  pursuant 
thereto. 

But  in  regard  to  many  circumstances  appearing  in  this  cause,  and  in  order  to  prevent 
fruitless  expense  and  litigation  between  the  parties,  I  do  not  think  fit  to  direct  an 
account  ao  far  backwards  as  is  sought  by  the  information  ;  and  therefore  decree  that 
the  defendants  do  account  before  the  Master  for  the  rents  and  profits  of  the  said  charity 
estate  since  the  first  day  of  December  1727,  six  years  before  the  information  filed. 

Let  the  Master  enquire  what  mortgages  have  been  made,  or  suffered  to  be  sub- 
sisting on  the  charity-eatate  during  that  period  of  time,  and  what  was  the  considera- 
tion ot  such  mortgages,  and  how  the  money  borrowed  was  applied,  and  whether  the 
same  or  any  part  thereof  hath  been  paid  off,  and  out  of  what  fund,  and  what  sum  of 
money  now  remains  due  and  unsatisfied  on  any  such  mortgage  or  mortgages. 

Let  the  Master  also  enquire  whether  the  salary  of  the  mayor  or  any  other  officer 
of  the  corporation  hath  been  augmented  out  of  the  rents  and  profits  of  the  charity 
estate,  and  state  the  same  to  the  court. 

Let  the  Master  also  enquire  and  certify  which  of  the  defendwits  were  mayor  or 
aldermen  of  the  said  corporation  [$6]  during  any  and  which  of  the  years,  for  which 
the  said  account  is  directed,  and  what  other  persona  have  been  mayors  or  aldermen 
during  any  and  which  of  the  said  years. 

If  any  balance  of  the  rents  and  profits  of  the  charity  estate  shall  be  found  in  the 
hands  of  any  of  the  defendants,  unapplied  to  the  purposes  mentioned  in  the  said 
decree,  let  the  Master  examine  and  certify  in  what  manner  the  same  may  be  beet 
applied  for  the  benefit  of  the  charity,  and  all  parties  are  at  liberty  to  lay  proposals  before 
him  for  that  purpose. 

As  to  the  management  of  the  said  charity  for  the  future,  let  the  Master  examine 
and  certify  whether  any  and  what  augmentations  are  proper  to  be  made  of  the  par- 
ticular annual  stipends  directed  to  be  paid  by  the  said  decree,  and  what  surplus  will 
remain  of  the  annual  produce  of  the  said  charity  estate  after  such  augmentations  made, 
and  let  all  parties  be  at  liberty  to  lay  proposals  before  him  for  this  purpose. 

And  I  do  further  order  that  a  particular  account  of  the  rents  and  profits  of  the  said 
charity  estates  distinct  from  other  revenues  of  the  said  corporation  be  made  up  uid 
paEsed  annually  according  to  the  directions  of  the  said  decree,  and  that  at  the  respectiva 
times  of  passing  such  annual  accounts,  a  copy  of  the  said  decree  be  laid  before  and  read 
over  to  the  two  justices  of  the  peace  who  shall  respectively  pass  the  same. 

As  to  Sir  Thomas  White's  chuity— Decree  that  the  sune  be  estaUished  according 
to  the  intent  of  the  donor  declared  in  the  deed  of  the  6th  of  Julv,  6th  Edw.  6,  and  that 
the  Master  take  an  account  how  much  money  arising  from  that  charity  was  on  the 
first  day  of  November  1727,  in  the  hands  or  custody  of,  and  what  sums  have  been 
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sinee  received  by,  the  said  corporation  or  of  any  of  the  defendants  or  of  &ny  other 
person  for  their  or  any  of  their  use  or  by  their  or  any  of  their  order  or  authority  and 
now  the  eame  hath  been  dispoBed  of.  And  how  much  money  arising  from  that  charity 
is  now  standing  out  on  loans  and  to  what  persons,  and  whether  such  persons  are  quali- 
fied to  enjoy  the  same  according  to  the  directions  of  the  deed  of  the  6th  of  July,  5th 
£dw.  6,  and  the  intention  of  the  donor,  and  let  the  securities  for  the  same  be  brought 
before  the  said  Sfaster ;  and  if  any  part  of  such  money  sh^  appear  to  be  standing  out 
on  loans  not  pursuant  to  the  directions  of  the  said  deed,  or  is  on  any  other  account 
fit  to  be  called  in,  let  [Qg]  the  Master  appoint  a  proper  person  to  call  in  the  same ;  and  to 
put  the  securities  which  ham  been  taken  for  the  same  in  suit  if  it  shiUl  be  necessary ; 
and  if  an^  loss  shall  appear  to  have  happened  of  any  part  of  the  said  money  arising  from 
this  charity,  let  the  Master  certify  by  what  means  such  l(ws  hath  been  occasioned ; 
and  let  what  is  now  or  shall  come  into  the  hands  of  the  defendants  or  any  of  them  or 
of  any,  &c.,  be  placed  out,  '&c. 

Reserve  all  further  directions  and  the  coeta  of  this  suit  till  after  the  Master's  report. 
All  parties  to  be  at  liberty  to  resort  to  the  court  as  occasion  may  be.(l) 
(The  statement  of  this  case,  and  the  ai^fuments  of  counsel,  are  taken  from  Lord 
Hardwicke's  Kote-book.   The  judgment  and  decree  verbatim  from  a  manuscript  in 
his  Lordship's  handwriting.) 

(1)  BBg.  Lib.  A.  1736,  fo.  377. 


Charles  Humphreys,  Administrator  of  the  goods  unadministered  of  his  Sister,  Mary 
Scarlet,  Widow  of  Wiluam  Scarlet,  and  formerly  the  Wife  of  John  Osborne, 
Deceased,  Plaintiff ;  and  Thomas  Bullkn  and  Ann,  his  Wife,  Administratrix  of 
the  said  WiLUAH  Scarlet,  who  was  Administrator  of  the  said  Mart  Scarlet, 
Defendants. 

[See  In  re  LamberVs  Estate,  1888,  39  Ch.  D.  G30.] 
S.  C.  2  Eq.  Ca.  Abr.  425,  pi.  21 ;  11  Vin.  Abr.  88,  pi.  26 ;  1  Atk.  458. 

May  18, 1737. 

A.  survives  her  first  husband,  who  left  her  a  legacy  ;  she  dies,  the  legacy  being  un- 
received  by  the  second  husband  during  her  life,  but  after  her  death  he  administers, 
and  dies  before  the  legacy  came  to  hia  hands  ;  the  administrator  gets  it  in,  and  the 
administrator  de  bonis  non  of  the  wife  brings  this  bill  for  the  legacy. 

Equity  conmders  the  administrator  de  bonis  non  as  a  trustee  for  the  administrator  of 
the  husband,  who  having  an  absolute  right  by  surviving  his  wife,  his  administrator 
ought  to  have  the  benefit  of  it.  {So  Sffuib  v.  Wyn,  1  P.  Wms.  378,  and  Cart  v.  Bees, 
cited  in  1  P.  Wms.  381.  Elliot  v.  CoUier,  1  Ves.  15,  and  see  Hargrave's  and  Butler's 
Co.  Litt.  361  a,  n.  (1).) 

During  the  coverture,  husband  and  wife  are  but  one  person ;  but  when  she  dies  he  has 
a  right  to  administer  ezcKinTe  of  all  other  persons. 

A.  survives  her  first  husband,  who  left  her  a  legacy,  and  intermarries  with  B.  She 
dies,  the  legacy  being  unreceived  by  B.  during  her  life,  but  after  her  death  he  took  out 
adnii-[67}'iii8tration  to  her,  but  died  himself  before  the  legacy  came  to  his  hands,  and 
his  athninistrator  geta  it  in,  and  the  administrator  de  bonis  non  of  the  wife  brings  his 
bill  to  have  this  legacy,  received  by  the  administrator  of  the  husband,  paid  over  to  him 
aa  the  legal  representative  of  the  wife. 

Mr.  Attorney-General,  for  the  plaintifE  cont«ided,  that  a  husband  and  wife  in  law 
are  but  one  person,  and  consequently  no  relation,  nor  entitled  to  administer. 

Lord  Chancellor  (May  IS,  1737).  Durins  the  coverture  they  are  but  one  person ; 
but  when  that  coverture  is  duBaolved  by  the  dusath  of  the  wife,  the  husband  is  certainly 
the  next  friend  and  nearart  relation,  and  has  a  right  to  administor  exohisive  of  all  other 
persons.  At  common  law  no  person  at  all  had  a  right  to  administer ;  but  it  was  in 
the  breast  of  the  ordinary  to  grant  it  to  whom  he  pleased,  till  the  statute  of  the  2lBt 
of  11.  8,  which  gave  it  to  the  next  of  kin  ;  and  ii  there  were  persons  of  equal  kin,  which- 


Digitized  by 


824 


POWELL  V.  MONNIER  WEST  T.  HABD.  68. 


ever  took  out  administaration  was  entitled  to  the  surpluB ;  and  for  this  reason  the 
statute  of  Distribution  was  made,  in  order  to  prevent  this  injustice,  and  to  oblige  the 
administrator  to  distribute. 

The  quwtion  here  is,  whether  the  administrator  de  bonis  non  of  the  wife,  or  the 
administrator  of  the  husband,  is  entitled  to  this  legacy. 

Ithink  clearly  it  was  a  vested  interest  in  the  husband,  and  therefore  his  administrator, 
as  his  representative,  is  entitled  to  it,  without  being  obliged  to  make  distribution,  for 
the  husband  is  not  within  the  equity  of  the  statute,  and  it  is  explained  besides  b^  the 
last  clause  in  the  statute  of  Frauds  and  Perjuries :  section  25.  "  And  for  the  ezplaming 
"  an  act  of  this  present  parliament,  intitled, '  An  act  for  the  better  settling  intestate's 
'  estates,'  be  it  deolared,  that  neither  the  Baud  act,  nor  any  thing  tWein  coatuned. 
"  shall  be  construed  to  eztoid  to  the  estates  of  feme  corerts  that  shall  die  intestate ; 
"  but  that  thar  husbands  may  demand,  and  have  administration  ^  Uieir  rights,  credits, 
"  and  other  personal  estates,  and  recover  and  enjoy  the  eame,  as  they  might  have  dcme 
"  before  the  making  of  the  said  act." 

Notwithstanding,  by  tbe  rules  of  the  common  law,  the  administrator  of  the  wife 
is  entitled  to  it,  being  a  chose  in  action,  not  recetTcd  or  got  in  by  the  husband  in  his 
lifetime,  yet  equity  will  consider  such  administrator  as  a  trustee  for  the  administrator 
of  the  husband,  for  the  husband  having  an  absolute  right  to  it  by  surviving  his  wife, 
his  administrator  ought  to  have  the  benefit  of  it.  The  credits  of  the  wife  [SSlsurriTe 
to  the  husband,  and  go  in  equitv  to  his  represraitatiTe.  and  not  to  the  administrator 
de  bonis  non  of  the  wife,  who  is  only  a  trustee  tor  the  other ;  and  therefore  the  plaintifPs 
bringing  this  bill  is  a  breach  of  trust,  and  I  dismiss  it  with  costs,  and  decree  accordingly. 

For  the  plaintiff  was  cited  Burnet  v.  Kinnaston  (P.  in  Gfaan.  118,  and  in  2  Vem. 
401).   And  for  the  defendants,  Huntley  v.  Griffith  (Mo.  452). 

(This  case  is  taken  from  Atkyns,  except  the  sentence  b^inning  at  the  words  "  The 
credits,"  last  line,  p.  67,  which  is  taken  from  Lord  Hardwicke's  Note-book.) 


Powell,  senior  and  junior,  Plaintiffs;  John  Monnier,  deceased,  the  ori^nal 
defendant,  Elizabeih  MoNNiss,  his  Widow  and  Executrix,  by  bill  of  revivor. 
Defendant. 

[See  Hindhaugh  y.  Blakey,  1878.  3  0.  P.  D.  139.] 
JfoylS,  1737 
S.  C.  1  Atk.  611. 

If  a  person  on  whom  a  bill  of  «cchange  is  drawn,  says  in  a  letter  to  the  drawer,  it  shall 
be  duly  honoured  and  placed  to  your  debit,  this  is  an  acceptance,  and  will  make 
him  liable,  for  a  parol  acceptance  has  been  held  to  be  good,  and  so  determined  in 
a  case  made  for  the  opinion  of  the  Court  of  King's  Bench  in  the  time  of  Lord  Hard- 

wicke,  Ch.  Justice. 

The  plaintiffs,  who  were  partners,  received  a  bill  of  exchange  from  Charles  Ifew 
bwyh,  dated  the  3rd  of  April  1 731,  drawn  by  him  on  /oAn  Jfonnwr,  in  these  words, 
"  Thirty  daw  after  date,  pay  to  Messrs.  Peter  PovxU  and  Son,  or  Ordrar,  £50,  vahie 
received."  This  bill  was  indorsed  by  the  plaintifis.  and  negociated  by  several  persons ; 
on  the  15th  of  A^t^  it  came  into  the  custody  of  iMvington  andPauZ.of  £zefer,  merchants, 
who  sent  up  to  Monnier  the  bill  of  exchange ;  he  received  it,  he  then  kept  it  for  ten 
da^a  before  the  same  became  due,  without  making  any  objection,  and,  whilst  he  had 
it  m  his  hands,  wrote  on  the  left  side  of  the  top  thereof,  No.  84,  and  at  the  bottom  the 
6th  of  May,  which  the  plaintiffs  charged  was  the  private  mark  or  number  of  bills 
by  him  accepted,  wd  intended  to  be  paid.  Upon  the  6th  of  May,  the  day  on  which 
the  bill  was  payable,  Monnier  sent  it  back  to  Lavington  and  Paul,  and  refused  to 
accept  it,  or  allow  it  as  so  much  received  by  him  on  their  account ;  whereupon  Lavinff- 
ton  and  Paul  demanded  [69]  and  received  the  £60  of  the  plaintiffs,  who  can  hare  no 
satisfaction  against  Nev^r^,  he  having  bectnne  a  bankrupt  and  insolvent,  before 
the  return  of  the  bill. 

The  bill  is  therefore  brought  for  £50,  with  interest  due  thereon ;  Monnier  died 
after  putting  in  his  answer,  ana  the  cause  has  been  revived  against  his  executrix, 
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'  It  was  admitted,  that  Newburgh  acquainted  Monnier  by  letter,  of  his  having  drawn 
the  £50  bill,  and  desiring  him  to  accept  and  pay  the  same  ;  to  which  Monnier  on  tJtie 
12th  of  April  wrote  a  letter  in  answer,  stating  that  the  £50  bill  should  be  duly  honoured, 
and  placed  to  his  debit :  but  Monnier  by  his  answer,  stated  that  he  wrote  such  letter 
in  dependence  of  Newburgh's  making  due  remittances  to  answer  his  drafts,  and  that  he 
returned  Uie  £60  bill  because  Newburgh  did  not  remit  any  effects  to  answer  the  same. 

The  Attometf-Oeneral  insisted  for  the  plaintiffs,  that  if  Monnier  had  not  intended 
to  accept  and  pay  tiie  bill,  he  should,  according  to  the  cu8t(Hn  of  merchants,  have 
returned  tiie  same  immediately  to  Lavington  and  Paid,  whereby  the  plaintiffs 
might  have  ^ot  the  £50  from  Nev^rgk,-yrh.o  was  then,  and  several  days  after, 
in  good  credit,  and  particularly  in  such  credit  with  the  defendant,  that,  after  the 
plamtifE's  bill  came  to  his  hands,  Newburgh  drew  another  bill  of  exchange  on  him  for 
£18  three  days  after  date,  which  was  duly  paid.  Evidence  of  merchants  was 
adduced  to  shew  that  by  the  custom  of  trade,  the  keeping  of  a  bill  by  one  on  whom 
it  is  drawn,  without  refusing  to  accept  it,  amounts  to  an  acceptance. 

The  defendants  proved  that  the  marks  upon  this  bill,  were  made  upon  all  bills  re- 
mitted txiJohn  Monnier,  whether  he  intended  to  accept  them  or  not,  and  that  the  mode 
of  acceptance  was  by  writing  J.  M. 

Mr.  FascUcerley,  who  was  counsel  for  the  defendant,  insisted,  that  the  suit  here 
ought  not  to  be  proceeded  upon  any  furtiiOT,  but  should  go  off  to  a  teial  at  law,  as  it  is  a 
mere  legal  question. 

Lord  CMncellor.  If  Monnier  had  been  living,  I  should  have  been  of  opinion,  that 
the  bill  ought  to  have  been  dismissed ;  but  now  he  is  dead,  and  the  suit  is  revived 
against  his  executrix,  notwithstanding  it  is  a  legal  question,  the  plaintifFs  ma^  bring 
their  bill,  and  by  praying  satisfaction  out  of  assets,  and  a  discovery  of  assets,  it  is  made 
a  case,  of  which  this  Court  takes  cognizance,  and  if  they  retain  bills,  where  it  is  a  legal 
demand,  they  must  judge  upon  the  [70]  ^B^ta  relating  to  the  legal  demand,  and,  unless 
those  facts  are  doubtful,  will  not  dismiss  the  bill,  and  turn  it  over  to  a  trial  at  law. 

Mr.  Fazakerley  then,  upon  the  merits  alleged,  that  Joftn  Monnier  kept  the  £50 
bill  till  the  6th  of  May,  merely  in  expectation  of  receiving  money  or  effects  from  New- 
burgh to  answer  it,  sad  that,  in  receivii^  it  from  the  indorsees,  he  entered  it  in  his 
bill-book,  as  he  constantly  did  all  bills  he  recaved,  wliether  good  or  bad,  and  that  it 
was  then  entered  at  or  against  No.  84,  and  tiierefore  wrote  that  figure  at  the  top  of  it, 
and  that  it  did  not  denote  the  number  of  bills  accepted  or  entered  to  be  paid  by  him, 
and  that  writing  the  6th  of  May  denoted  the  day  the  defendant  returned  the  bill,  that 
Newburgh  not  remitting  any  effects  to  answer  it,  he  returned  it  to  Lavi/ngton  and 
Paul ;  that,  at  the  time  of  drawing  the  bill,  Monnier  had  not,  nor  hath  since  had,  any 
effects  of  Newburgh's  in  his  hands ;  and  that  when  Monnier  returned  the  bill  to  Laving- 
ton and  Paul,  he  wrote  as  follows  : — "*  You  remitted  me  Newburgh's  biU,  which  1  do 
not  pay  for  reasons,  therefore  please  to  credit  me,  and  note  £60,  the  same  being 
due  to-day,  and  let  the  indorsees  reimburse  you."  And,  therefore,  upon  all  other 
circumstances,  this  is  not  such  an  acceptance  as  will  moke  Monnier  liable  to  pay  it. 

Lord  Chancellor  (May  18,  1737).  The  principal  question  is,  whether  this  is  a 
BuflBcient  acceptance  to  charge  the  defendant,  and  if  there  was  my  doubt  of  it  as  to  the 
fact,  or  wheUier  in  law  what  has  been  done  amounts  to  an  acceptance,  it  might  still 
be  necessary  to  send  the  parties  to  a  trial  at  law,  but  I  think  there  is  no  doubt  of  either. 

Monnier,  when  the  bill  was  sent  to  him,  received  it,  entered  it  in  his  book,  as  his 
course  of  trade  is  proved  to  have  been,  under  a  particular  number,  and  wrote  that 
number  under  the  bill ;  now  it  has  been  said  to  be  the  custom  of  merchants,  that  if  a 
man  underwrites  any  thing,  let  it  be  what  it  will,  that  it  amounts  to  an  acceptance  ; 
but  if  there  was  no  more  than  this  in  the  case,  I  should  think  it  of  little  avail  to  charge 
the  defendant,  because  that  matter  has  been  fully  explained ;  but  what  determines 
me  are  Monnier^s  letters,  by  which  it  appears  very  clearly  that  he  has  accepted  of  it : 
in  one  he  particularly  mentions  the  £50  bill,  and  says  it  shall  be  duly  honoured,  and 
placed  to  tne  drawer  s  debit ;  nor  is  there  in  his  letters  to  Nev^urgK  or  the  indorsees, 
one  [71]  expression  that  shews  the  least  suspicion  of  Newburgh's  credit. 

I  think  there  can  be  no  doubt,  but  an  acceptance  may  be  by  letter,  and  has  been 
so  determined ;  there  have  been  questions  too,  whether  a  parol  acceptance  could  be 
good  1  Lord  Chief  Justice  Eyre  (1)  held  it  was  not.  Lord  Raymond  held  the  contrary  ; 
and  there  was  a  like  point  before  me  at  niai  priue,  in  the  cause  of  Lumiey  v.  Palmer, 
and  I  had  a  case  mode  of  it  for  the  opinion  of  the  Court  of  King's  Bench,  where  it  was 


Digitized  by 


826 


CHAMPION  V.  PICKAX 


WESTT.  EABILTS. 


several  times  argued,  and  at  last  solemnly  determined,  that  such  acceptance  is  good, 
much  more  then  must  an  acceptance  by  letter  be  good. 

As  to  the  plaintifi's  being  entitled  to  interest,  I  was  at  first  doubtful  whether  he 
could  demand  any  ;  but  on  reading  the  statute  of  the  3rd  and  4th  of  Ann.  c.  9,  b.  4, 
I  think  it  a  clear  case  that  he  can,  though  no  protest  for  that  is  made  necessary  by  the 
act,  it  being  requisite  only  to  entitle  a  payee  to  damages  agaioBt  a  drawer,  but  does  not 
mention  the  acc^tor  of  a  bill  of  exchange ;  and  all  the  damages,  ^erefore,  that  can 
be  had  in  such  a  case  is  the  interest 

Lord  Chancellor  decreed  the  defendant  to  pay  to  the  plaintifis  the  sum  of  £50, 
together  with  interest  for  the  same,  from  the  time  of  filing  the  original  bill,  at  the  rate 
of  4  per  cent.  And  further  ordered,  that  she  should  also  pay  to  the  plaintafis  their 
costs  of  this  suit,  from  the  tune  of  filing  of  ^e  bill  of  rerivor,  to  be  taxed.  (Bag.  Lib  K 
1736,  fol.  332.) 

(This  case  is  taken  from  Atl^ns,  with  some  additions  to  the  statement  of  the 
case  and  the  arguments  of  counsel  from  Lord  Hardioicke's  Note-book.) 

(1)  G.  J.  Eyre  waived  his  opinion,  and  agreed  with  the  decision  of  the  Court  of  K.  B. 
The  decision  in  K.  B.  was  referred  to,  and  approved  of  in  Jtdian  v.  SktArooke^  2  Wik.  9, 
and  in  PiUwns  v.  Von  Mierop,  3  Bur.  Bep.  1663,  and  was  taken  for  granted  by  the 
Court  and  Bar  m  Sprout  t.  Mathews,  1  T.  B.  182. 


[723  Ghamfion  f>.  PicxAX. 

May  the  28th,  V^'J 
S.  C.lAtk.471. 

A.  devises  several  leasehold  estates  to  two  trustees,  in  trust,  if  his  grand-daughter 
married  without  their  consent,  to  convey  the  premises  to  two  other  trustees,  in  trust 
for  her  separate  use  during  her  life,  and  after  her  death,  for  the  use  and  benefit  of 
her  issue.  Though  she  has  no  children  by  her  first  husband,  she  has  only  a  right 
for  her  life,  for  the  issue  by  any  husband  are  provided  for  by  the  settlement. 

Henry  Pierce,  by  his  will,  devised  several  leasehold  estates  to  two  trustees,  in  trust 
to  assign  them  to  his  grand-daughter  Mary  Pigott,  at  her  age  of  twen^-one  years, 
or  marriage,  if  she  married  widi  the  consent  of  them,  or  the  survivor  of  them ;  but 
if  she  married  without  such  ccmsent,  then  they  were  to  conv^  the  premises  to  two 
otJier  trustees  and  their  bars,  in  trust  for  the  sole  use  and  bniefit  oi  ^e  said  Mary 
Pigott,  exclusive  of  any  power  and  control  of  her  husband,  for  and  during  the  term 
of  her  natural  life,  and  after  her  decease,  for  the  use  and  benefit  of  her  issue.  She 
married  without  the  consent  of  the  trustees,  and  they,  in  pursuance  of  the  power 
in  the  will,  conveyed  the  premises  to  two  other  trustees,  in  trust  for  her  during  her 
natural  life,  and  after  her  deoease,  for  the  use  and  benefit  of  all  and  every  her  child 
and  chiklren. 

Her  first  husband  died,  and  had  no  issue  by  her ;  she  married  the  present  plaintifi. 
and  they  brought  their  bill  against  the  defendant,  who  was  the  surviving  exeoutor  of 
the  surviving  trustee,  to  have  him  join  in  a  sale  of  the  trust  estate,  suggesting  that 
the  intent  of  the  will  was,  for  providing  for  the  issue  by  the  first  husband  only,  and 
he  (^ing  without  issue,  she  had  now  an  absolute  right  and  title  to  the  premises. 

It  was  decreed  she  had  only  a  right  for  her  Hfe,  for  she  might  have  issue  by  any  hus- 
band, who  are  provided  for  by  the  settlement,  and  would  take  by  purchase. 

The  bill  was  dismissed.  (This  case  is  taken  from  Atkyns.  It  does  not  appear  in 
Lord  Hardwidce's  Note-book.) 
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[73]  Easter  Term.  1737. 
Fry  v.  Wood. 
S.  C.  1  Atk.  445. 

Where  a  peraon  has  been  examined  here,  his  d^>ositionB  may  be  read  at  law  between 

the  suae  parties. 

Agreed  in  this  case  where  a  perwm  has  been  examined  in  Chancerr,  that  in  a  cause 
at  law  between  the  same  partaee,  his  depodtions  may  be  used  in  evionice,  if  it  can  be 
proved  that  the  witness  is  dead  (see  Coker  v.  Farevjell,  2  P.  Wma.  563 ;  Bull.  N.  P.  239) ; 
or  bv  reason  of  sickness  (so  LutUrell  t.  Beynell,  I  Mod.  283.  Kersman  v.  Crooke, 
TrialatBar,  2  LordEaymond,  1166.  Jones  v.  Jones,  1  Cox's  Ca.  184),  &c.,  isnot  able  to 
attend,  or  that  he  is  out  of  the  kingdom,  or  otherwise  not  amenable  to  the  process  of 
the  Court.  (This  case  ia  taken  from  AiAyrts.  It  does  not  appear  in  Lord  Hardipicke's 
Note-book.)  {Lord  AlUutm  v.  Earl  of  AngUsey,  TriiU  at  Bar,  K.  B.  Gilb.  Eq.  Ga.  16, 18.) 

Anonymous. 

S.  a  2  Atk.  2. 

An  order  for  a  cause  to  stand  over  indefinitely,  does  not  imply  that  it  is  only 
put  off  to  the  next  term. 

Lord  Bard-wieke  said,  where  there  has  been  an  order  that  a  cause  should  stand  over 
indefinitely  ;  it  does  not  imply  that  the  cause  is  put  ofi  only  to  the  next  term.  (This 
caae  is  taken  from  Atkyns.   It  is  not  to  be  found  in  Lord  Hardvncke's  Kote-book.) 

[74]  CrBORGE  Malden  and  Mary  his  Wife,  Thomas  Cowper  and  Sarah  his  Wife,  and 
Walter  Waebubton  and  Ann  his  Wife,  Plaintiffs ;  and  LmxETON  Pointz  Mey- 
NELL,  Richard  Harper  Executor  of  Samuel  aIlen's  Will,  Ann  Burdot  the 
B^resentative  of  a  Surriving  Trustee,  John  Minors  and  Henry  Soorr  Executors 
of  Samuel  Allen,  Ikfendants. 

June  the  nth,  m7. 
S.C.2Atk.  8. 

Where  by  marriage  settlement  it  is  declared  that  trustees  shall  stand  p<»8e88ed  of  certain 
terms  upon  trust,  that  in  case  there  shall  be  no  issue-male  of  the  marriage  at  the  time 
of  the  decease  of  the  husband  or  wife,  which  shall  first  happen,  or  in  ventre  sa  mere 
born  after  his  death,  or  in  case  the  issue-male  between  them  shall  die  without  issue- 
male,  and  there  shall  be  a  failure  of  issue  male  between  them,  and  at  the  time  of  such 
failure  there  shall  be  issue-female  living  at  the  time  of  the  husband's  or  wife's  decease, 
which  of  them  shall  first  happen,  or  bom  in  due  time  after  the  death  of  the  husband, 
that  then  the  trustees  shall  by  rents  and  profits  raise  the  portions  of  such  daughter, 
to  be  paid  at  their  ages  of  twenty-one  years,  with  interest  for  forbearance  if  not  paid 
at  that  time,  and  for  maintenance  and  education,  to  be  paid  them  at  the  end  of  the 
first  half-year  after  the  decease  of  either  the  husband  or  wife ;  Held  that  there  being 
issue-male  at  the  death  of  the  wife  who  survived  her  husband,  that  the  contingency 
had  not  happened  upon  which  the  portions  of  the  daughters  were  to  be  raised. 

Where  a  purchaser  has  given  a  full  value  for  an  estate,  a  mistake  made  by  some  of  the 
parties  to  a  release  of  their  claims  under  a  marriage  settlement,  shall  not  turn  to  the 
prejudice  of  a  fair  purchaser. 

By  marriaj^-settlement  of  the  1st  of  October  1795,  made  upon  the  marriage  of 
Jdm  Alien  and  Esther  Stevmson  his  wife,  certiun  estates  are  conveyed  to "  Jo^  Allen, 
*  for  life,  remainder  to  Esther  his  wife  for  life  ;  remainder  to  Samuel  Stevenson  and  John 
"  Burdet  for  two  several  terms  of  600  years,  and  590  years  ;  remainder  to  the  first 
"  and  every  other  son  of  the  marriage  in  tail-male,  with  divers  remainders  over ;  and  the 
"  trusts  of  the  terms  are  declared  to  be,  that  in  case  there  shall  be  no  issue  male  of  the 
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"  said  John  Allen,  on  the  body  of  the  said  Esther  Stevenson,  begotten  at  the  time  of  the 
"  decease  of  the  said  John  Allen,  or  of  the  said  Esther  Stevenson,  which  shall  first  happen, 
"  or  in  ventre  sa  mere,  and  in  due  time  bom  after  the  death  of  the  said  John  Allen ; 
"  or  in  case  the  issue-male  betveen  them  lawfully  begotten  shall  all  of  them  die  without 
"  issue-male,  [76]  and  that  there  shall  be  a  failure  oi  issue-male  of  the  body  of  the  said 
"  John  Allen,  on  the  body  of  the  said  Esther  Stevenson  begotten,  and  that  there  shall 
"  be  at  the  time  of  such  failure  issue-female,  one  or  more  daughter  or  daughters  between 
"  them  the  said  J ohn  Alien  and  Esther  Stevauon  besottoL,  Iwvag  at  the  time  of  the  said 
"  John  AUtfn's  decease,  or  of  the  said  Esther,  which  shall  first  happen,  or  bom  alive 
"  in^due  time  after  the  death  of  the  said  John  Allen ;  that  then  the  trustees,  or  the  sur- 
"  vivor  of  them,  or  the  executors,  &c.,  or  such  survivor,  shall,  by  and  out  of  the  rents 
"  and  profits  so  to  them  as  aforesaid  limited  for  the  several  terms  of  600  and  590  years, 
"  raise  and  levy,  receive  and  pay  as  to  and  for  the  portions  of  such  daughter  and  daughters 
"  the  several  sums  hereafter  mentioned ;  if  one  daughter,  the  sum  of  £3000,  if  two  or 
"  more  £4000  equally  to  be  divided  amongst  them,  to  be  paid  at  their  several  and 
"  respective  ages  of  twenty-one  years,  if  the  same  can  be  so  soon  raised ;  but  if  the  same 
"  cannot  be  so  soon  raised^  then  to  be  paid  as  soon  as  the  same  can  be  raised,  with  dam- 
"  ages  at  5  psr  cent,  for  forbearance  as  to  such  parts  as  shall  be  unpaid  at  their  napectiTe 
"  ages  of  twenty-one ;  and  in  the  mean  time  raise  and  pay  for  the  maintenaoce  and 
"  educi^on  of  such  daughter  or  daughtws,  the  sud  yearly  sum  or  damages  out  oi  the 
"  said  premises,  such  yearly  sum  or  sums  of  maintenance  to  be  paid  at  tta  end  of 
"  the  first  half-year  after  the  decease  of  either  John  Allen  and  Esther  Stevenson, 
"  which  should  first  happen,  without  such  issue-male  as  aforesaid." 

In  the  settlement,  there  is  a  power  of  revocation  of  all  the  uses  of  the  marriage- 
settlement  except  as  to  the  lands  in  jointure,  and  which  revocation  was  by  a  deed  of 
4th  June  1700,  executed  as  to  the  uses  upon  all  the  lands  except  the  lands  in  jointure, 
and  were  b^  a  conveyance  of  the  7th  June  1700,  sold  and  conveyed  to  Samuel  Stevenscm 
the  father-m-law  of  John  Allen.  Samuel  Stevenson  by  his  will  of  the  29th  October  1 707, 
devises  these  estates  to  his  daughter  for  her  life,  renuunder  to  trustees  for  500  years, 
upon  trust  to  raise  £450  a-piece  for  his  three  grand-daughters,  and  subject  thereto, 
to  his  grandson  Samuel  Allen  in  tail-male.  ^ 

Jmn  Allen  dies,  leaving  his  widow  and  four  children,  his  son  Samuel  Allen  and 
three  daughters. 

By  articles  of  the  24th  March  1 730,  and  made  between  Samuel  Allen,  liis  mother  and 
three  sisters,  Samuel  Allen  agrees  to  convey  the  Shetoell  estate  to  his  mother,  and  after 
reciting  that  he  had  a^eed  with  Mr.  Meynell  for  the  sale  of  [76]  that  part  of  the  estate 
wherein  his  mother's  jointure  was,  as  well  as  the  rest  of  the  estates,  and  that  she  had 
agreed  to  join  in  a  recovery  and  conveyance  without  prejudice  to  her  life^tate,  in 
consideration  of  200  guineas  to  Esther  Allen,  £100  to  Mary  Allen,  £590  to  Esther  Allen, 
and  which  simis  were  to  be  paid  by  Mr.  Meynell  on  having  a  conveyance,  but  which  sum 
of  £590  was  to  be  paid  by  the  mother  to  her  three  daughters,  share  and  shaore  alike, 
she  agreed  to  join  with  Samuel  Allen  in  such  conveyances  as  were  necessary  to  make 
a  good  title  to  Mr.  Meynell :  and  at  the  end  of  the  said  articles,  it  is  expressed,  that 
immediately  from  and  after  the  performance  of  the  several  agreements,  the  sud  Samuel 
All&n.,  his  mother  and  three  sisters  shall  execute  general  releases  to  each  other  in  as  full, 
ample,  and  general  words  as  can  be  devised  to  prevent  all  possible  ground  of  dispute 
between  them  for  the  future,  so  as  not  to  extinguish  any  agreement  in  these  articles, 
or  the  right,  title,  or  interest  of  any  of  the  parties  to  any  lands,  tenements  or  heredita- 
ments whatsoever,  in  reversion,  remainder  or  expectancy,  or  otherwise  howsoever, 
and  Esther  agrees,  upon  Samuel  Allen's  performance  of  these  articles,  to  deliver  up  all 
deeds  whatsoever,  the  marriage  articles  and  her  jointure  deed  excited. 

By  articles  of  the  8th  July  1731,  and  made  between  Samuel  Allen  and  Mr.  Meynell, 
Samuel  Allen  consents  to  convey  the  reversion  in  fee,  expectant  on  the  Ufe-estate  of  his 
mother,  and  in  conmderation  thereof,  Mr,  Meynell  covenants  on  having  a  good  title 
made  to  him  and  hia  heirs  to  pay  to  Samml  Allen  £14,900,  and  to  Mrs.  A  lUn  his  mother, 
in  conoderation  oi  her  jdning  in  the  conveyance,  £982, 16s.  4</.  By  ba^ain  and  sale 
dated  the  22nd  October  1731,  intended  to  be  inrolled,  but  which  never  was  inroUed, 
Samuel  Allen  and  his  mother  join  in  making  a  tenant  to  the  preecipe,  and  by  a  con- 
veyance of  the  same  date,  after  reciting  that  £450  given  by  the  will  of  the  grandfather 
to  his  three  grand-daughters  had  been  raised  and  paid,  Samuel  Allen  and  his  mother 
Esther  Allen,  in  consideration  of  £982, 16s.  4(i.  in  hand  ptadto  Esther  Allen,  and£13,918 
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in  hand  paid  to  Samml  AUen,  convey  to  Mr.  Meynell  and  his  heirs ;  and  Samuel  Allen 
corenanta  against  all  incumbrances  done  by  him  and  his  ancestors,  except  his  mother's 
life-estate  and  certain  incumbrances  in  a  schedule  annexed  to  the  conveyance,  wherein 
the  first  mentioned  are  the  said  two  terms  of  600  and  B90  years  limited  by  the  settle- 
ment of  the  1st  of  October  1695.  On  19th  of  February  1732,  Samvel  Alien  obtfuned 
a  decree  against  Mr.  Meynell,  specifically  to  per-{77]-form  the  articles,  and  to  pay  the 
residue  of  the  purohasMnoney ;  whereupon  Samuel  AUen,  the  plaintiff,  was  to  deliver  to 
3feyn«£f  the  conToyMiceB  which  had  been  already  executed.  In  May  1733,  Esther  Allen 
died,  and  alter  her  death  it  was  discovered  that  the  bareain  and  sale  by  Esther  for 
making  s  tenant  to  the  praecipe  had  never  been  inrolled,  and  the  time  having  elapsed  for 
inrolmmt,  the  recovery  was  considered  void.  Whraeupon  Samtul  AUen  yAned  wi^ 
Oi^wme,  a  morteagee  on  the  premises,  in  making  a  new  tenant  to  the  prseoipe,  and  in  a 
conveyaace  to  Mr.  Meyndl.  In  Trinity  Term  1733,  a  new  recovery  is  suffered  by 
Samuel  Allen ;  and  10th  July  1733,  Mr.  Meynell  had  paid  the  sum  of  £13,548,  6«.  6d. 
in  part  payment  of  the  purchase-money ;  in  June        Samuel  Allendies. 

Upon  the  death  of  their  brother,  Samuel  AUen,  an  estate  of  £1000  per  annum 
comes  to  his  sisters  under  their  father's  will. 

The  original  bill  is  brought  by  the  sisters  of  Samuel  Allen  and  their  husbands, 
to  have  their  portions  of  £4^)0  raised,  and  for  pa^pnent  of  the  sum  of  £982,  and  the 
cross  btU  is  brought  by  Mr.  MeyTiell  for  establismng  tiie  purohaae,  and  to  have  an 
assisnment  of  the  two  terms  of  600  and  590  years. 

Mr.  MeyneU^  hy  his  answer,  stated  that  at  the  time  of  enteriziLg  into  the  uticles 
of  purehase,  he  did  not  know  that  the  premises  were  subject  to  the  terms  for  raising 
£4000  for  the  plaintiffs,  nor  did  he  oontiact  for  the  same,  subject  to  the  terms  for  rais- 
ing £4000. 

The  Attorney-General,  Mr.  WiU)raham,  and  Mr.  Eatokins  Browne,  for  the  plaintifts. 

At  the  time  of  the  failure  of  issue-male  by  the  death  of  Samuel  Allen,  three  daughters 
were  living,  and  were  living  at  the  time  of  the  death  of  the  survivor  of  the  father  and 
mother.  The  defendant's  construction  of  the  trusts  of  the  terms  will  make  the  two 
contingencies  the  same.  The  obscurity  arises  from  placing  the  words  relating  to  the 
daughters  in  one  branch  of  the  sentence  after  both  the  contingencies  without  repeating 
them.  Supposing  the  daughters  are  entitled  to  have  the  £4000  raised,  then  the  ques- 
tion arises  whether  they  hare  baned  themselves  by  the  release.  I%e  £690  was  in- 
tended as  a  consideiation  for  their  contingency  in  case  their  brother  had  died  without 
issue-male  in  the  lifetime  of  the  mother,  for  he  could  not  suffer  a  recovery  without 
her  [78]  joining.  And  they  cited  Moor  v.  Mayhem,  1  Ch.  Ca.  34.  Bovy  v.  Smith, 
2  Oh.  Ca.  124. 

Mr.  Brottm,  Mr.  Fazakerley,  Mr.  Weldon,  and  Mr.  Noel,  counsel  for  Mr.  Meynell. 
Our  cross  bill  is  to  establish  our  purchase,  and  to  have  an  assignment  of  the  two  terms 
of  600  and  590  years.  On  their  bill  there  are  two  demands,  as  to  the  first  of  £4000  ; 
the  daughters  are  parties  to  the  uticles,  aiul  are  to  have  part  of  the  money  paid  to  the 
mother,  pig.  £590,  which  is  computed  as  part  of  the  £982.  The  estate  is  recited  to  be 
but  £600  per  cmnum,  subject  to  the  mother's  jointure,  and  Mr.  MeyneU  was  to  give 
for  it  £14,900,  and  the  daughters  would  have  it  also,  subject  to  a  contingent  charge 
<^  £4000,  which  is  impoarible.  It  was  plainly  intended  that  the  family  should  part 
with  their  whole  interest  in  the  estate  (except  the  mother's  jointure),  be  their  respective 
shares  more  or  less.  But  it  is  objected  that  Mr.  Meynell  had  notice  of  the  terms,  but 
no  objection  of  this  kind  was  made,  till  after  he  had  paid  the  whole  purchase-money, 
except  about  £2000.  The  deed  of  the  22nd  of  October  1731,  is  produced  by  them, 
and  in  their  custody  :  but  the  question  is,  whether  the  trusts  for  raising  £4000  have 
ever  arisen ; — two  contingencies  upon  which  the  portions  are  to  arise, — 1st,  In  case 
there  shall  be  no  issue-male  at  all  at  the  decease  of  either  the  husband  or  wife,  or  bom 
after  the  decease  of  the  father :  1.0.  in  case  there  never  was  any  son  at  all.  2ndly, 
The  subsequent  clause  relates  to  the  issue-male  of  such  son.  The  word  living  is  not 
meant  as  a  description  of  the  dau^tera,  but  refers  to  the  second  issue-male  :  if  there 
should  be  a  son,  and  he  should  die  without  issue-male  living  at  the  time  of  the  decease 
of  the  fiather  or  mother.  These  proTisions,  therefore,  have  never  arisen,  but  supposing 
they  have  arisen,  what  relief  are  they  entitled  to  in  a  court  of  equity.  They  claim 
both  the  £4000  and  the  £590,  these  are  inconsistent ;  the  £690  is  upon  the  foot  of 
the  purchase ;  the  £4000  is  inconsistent  with  it.  The  daughters  are  to  release  generally, 
•0  as  such  releasee  do  not  extend  to  release  or  discharge  any  of  the  articles  or  agreements 
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hereinbefore  expressed,  or  uiy  of  the  conveyances  to  be  executed  in  pursuance  thneot 
or  any  of  the  covenants  to  be  contained,  or  any  right  or  title  of  any  of  the  pairties  to 
any  lands,  tenements,  or  hereditaments  in  possession,  reversion,  remainder,  or  expec- 
tancy ;  this  relates  to  an  estate  of  £1000  per  annum,  which  they  were  to  have  on  their 
[79]  brother's  death.  These  trust  terms  were  only  a  security,  not  considered  as  real 
estate.  But  it  is  objected,  that  here  was  an  ignorance  of  their  right.  The  answer  is, 
that  they  knew  the  deeds,  and  the  terms,  and  they  must  take  notice  of  their  rightB. 
Suppose  both  parties  are  under  a  mistake,  to  whose  prejudice  ought  it  to  turn.  At 
the  time  they  pretended  to  make  the  discovery,  we  had  not  more  than  £2000  in  our 
hands.   And  they  cited  King  v.  Withers,  coram  Lord  Talbot. 

Mr.  Attorney-General  in  reply.  The  construction  we  make,  is  according  to  tlM 
common  provision  made  in  marriage-settlements.  The  latter  ratd  of  tiie  dause  as  to 
the  half-yearly  payment  of  the  interest,  is  to  answer  the  purpose  of  botii  contingencies ; 
if  upon  the  encution  of  the  artides  the  £4000  had  been  m  contemplation,  there  ought 
to  have  been  an  express  covenant  from  the  daughters  to  renounce  the  benefit  of  this 
provision,  and  as  there  is  no  such  covenant,  he  submitted  it  to  the  Court  that  the  plain- 
tiffs are  still  entitled  to  the  £4000.  The  whole  £982  was  to  be  a  consideration  only  for 
what  the  mother  agreed  to  do. 

Lord  Chancellor  (June  14,  1737).  This  settlement  is  very  inaccurately  penned; 
it  has  been  insisted  that  the  meaning  of  it  is,  that  if  there  should  be  a  failure  of  issue- 
male,  in  the  lifetime  of  John  Allen,  and  Esther  his  wife,  then  the  £4000  should  not 
be  n^sed,  and  therefore,  as  there  was  issue-male  in  the  lifetime  of  Jt^n  ami  Esther, 
the  contingraoy  has  never  happened. 

But  this  is  an  absurd  construction,  to  ccmfine  it  to  issue-male  in  the  lifetime  of  John 
and  Esther,  because  it  is  expressly  extended  to  issue-male  bom  in  due  time  after  the 
death  of  John,  therefore  this  can  never  be  the  meaning  of  the  words. 

I  do  not  think  that  the  release  under  the  articles  is  material  on  one  side  or  the  other, 
and  therefore  it  may  be  thrown  out  of  the  case. 

There  are  three  considerations. 

First,  Whether  the  contingency  has  taken  place  upon  which  the  trust  of  diese 
terms  was  to  arise,  or  not  1  And  if  it  is  still  to  be  regarded  as  a  beneficial  interest, 
or  whether  they  are  attendant  upon  the  inheritance  1 

Secondly,  Whether  the  phintifEs  have  barred  themselves  of  thar  right  to  tke 
£4000 f 

Thirdly,  Whether  the  defendant,  Mr.  Meynell,  is  entitled  to  have  an  assignment 

of  these  terms  1 

[80]  As  to  the  first  question ;  upon  taking  all  the  circumstances  of  this  case  together, 
I  am  of  opinion  the  contingency  has  not  happened  : — 

"  That  in  case  there  should  be  no  issue-male  of  the  said  John  AUen,  on  the  body 
"  of  the  said  Esther  Stevenson  begotten,  at  the  time  of  the  decease  of  the  said  John 
"  Allen,  or  of  the  said  Esther  Stsvenson,  which  shall  first  happen,  or  in  ventre  sa  mere;' 
dc. — vide  the  settlement. 

"  Or  in  case  the  issue-male  between  t^em,  shall  all  of  them  die  without  issue-male, 
"  and  that  there  shall  be  a  failure  of  issue-male  of  the  body,  &c.,  and  that  there  be,  at 
"  the  time  of  such  fulure,  issufr^emale,  one,  or  more  dai^tras  between  them  the  said 
"  Jt^n  and  Es&ier  begotten,  living  at  the  time  of  the  sau  John  AU«n'<  decease,  or  of 
"  the  said  Esther,  &c.,  then  the  trustees,  &c,  shall  raise  and  pay,  if  one  daughter  £3000, 
"  if  two  or  more  £4000  equally  to  be  divided,"  &c. 

The  ambiguity  of  this  clause  arises  from  the  word  living. 

The  counsel  lor  the  plaintiffs  have  construed  living  to  refer  to  daughtera  living 
at  the  time  of  the  failure  of  issue-male,  and  that  the  meaning  of  the  words  living  at 
the  time,  &c.,  are  to  be  taken  as  a  further  description  in  regard  to  the  failure  of  issue- 
male. 

The  counsel  for  the  defendants  have  construed  the  word  tiviiu;  to  refer  to  the  issue- 
male  living  at  the  time  of  ^e  said  John  AUen'f  decease,  or  of  ue  sud  Etther,  which 
shall  &st  happen. 

^e  clause  relating  to  the  paymmit  explains  it  still  further,  and  shews  the  puents 
could  not  mean  to  extend  tiie  paymmt  of  tiiese  poitions  to  a  s(hi's  dying  without  issue- 
male  at  any  time^whatsoever,  for  the  brother  mig^t  have  lived  to  rouracore  yeazs, 
which  is  too  remote  for  them  to  have  in  thnr  contemplation,  and  therefore  they  have 
fixed  the  pajment  at  twenty-one. 
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The  interest  also  was  to  commence  upon  the  dying  of  JoAn  AUen,  &c. 
This  refers  to  either  dying  without  issue-male,  and  in  this  case  both  died  leaving 
issue-male. 

The  meaning  then  is  pUun,  that  this  was  intended  as  a  provision  for  daughters, 
if  there  shotdd  be  only  daughters  at  the  time  of  the  death  of  John  AUeHy  or  of  the  said 
Esther. 

The  common  and  ordinary  provision  in  marriage-settlements  is,  that  if  the  sons 
die  before  twenty-one,  then  the  [81]  trustees,  &c.,  shall  by  sale,  &c.,  levy  and  raise, 
mnd  not  that  it  should  be  stretched  to  a  dyin^  at  any  time. 

The  second  question  is,  whether  the  plamti&  have  barred  themselves  of  their 
right. 

To  my  apprehension,  it  was  intended  by  the  mother,  daughters,  and  sons,  that  all 
the  estates  in  the  family  should  be  parted  with  upon  the  consideration  expressed  in 
the  articles. 

It  appears  plainly  too,  that  the  son  was  to  convey  this  estate  to  Mr.  Meynell,  clear 
of  every  thing  but  the  estate  for  life,  which  the  mother  had  by  virtue  of  her  jointure, 
without  any  reservation  besides  for  any  other  patt  of  the  family. 

Great  part  of  the  estate  of  John  Allen  was  settled  on  the  mother,  with  remainder 
to  the  son  in  tail,  remainder  to  him  in  fee,  and  therefore  the  son  by  fine  could  have  barred 
the  remainder  on  all  the  estates,  except  the  estate  left  by  the  grandfather. 

The  proTiso  wss  not  intended  to  save  any  right  the  daij^ters  might  have  upon 
any  lantu,  uid  after  having  a  sum  of  money  in  cmsideration  of  these  articles,  it  would 
be  too  much  for  them  to  contend  that  they  have  a  right  to  set  up  this  demand. 

It  seems  to  me,  that  Mr.  Meynell  has  given  very  amply  for  this  estate,  and>Bhall  a 
mistake  of  the  parties,  who  knew  nothing  of  the  £4000  at  the  time,  turn  to  the  pre- 
judice of  a  fair  purchaser. 

It  is  rightly  observed,  that  the  bill  is  inconsistent ;  for  would  they  have  the  con- 
sideration of  these  articles  and  the  £4000  too,  when  their  releasing  all  demands  was 
the  only  pretence  for  the  sum  of  £982,  the  consideration  money  in  the  articles. 

It  is  said,  that  the  whole  articles  must  be  performed ;  but  Samuel  Allen  has  not 
performed  his  part,  for  he  has  not  conveyed  the  Shewell  estate,  and  therefore  the  articles 
are  void.  But  still  the  defendant  Mr.  MeyneU,  is  intitled  to  his  equity,  for  the  heirs 
of  Samuel  ought  to  ^rform  it. 

And  if  the  plaintiffs  insist  upon  the  £982  they  must  convey  to  Mr.  Meymll,  or  else 
they  are  not  entitled  to  it :  which  they  agreeing  to  accept,  Lord  Hardicicke  dismissed 
the  bill  as  to  the  trusts  of  the  term  set  up  by  the  plaintiffs,  and  they  were  decreed  to 
convey  by  an  assignment  of  the  terms  to  Mr.  Meynell  upon  payn^ent  of  £690,  part  of  the 
£982.  wluch  sum  was  directed  to  be  paid  in  thirds  to  the  plaintifEs  from  the  time  of  the 
conveyances  executed,  the  [82]  residue  of  the  £982  was  directed  to  be  paid  to  the  execu- 
tors of  the  mother,  the  ^untifis  Maiden  and  his  wife.    (Reg.  Lib.  B.  1736,  fol. 


^he  statement  of  this  case,  and  arguments  of  counsel  are  taken  from  Lord  ffard- 
wicke's  Note-book ;  the  judgment  from  Alkyns.) 

(1)  In  the  Lord  Chancellor's  Note-book  the  following  decree  appears :  Ist.  Account 
of  what  is  due  for  £982  and  interest  at  £4  psr  cent,  from  35th  December  1731,  on 
possession.  2nd.  That  £590  part  of  the  principal,  together  with  the  interest  for  that 
sum  be  paid  by  defendant  Mr.  Meynell  in  manner  following  (that  is  to  say),  one  third 
to  plaintiff  M(dden  and  his  wife,  one  third  to  plaintiff  Warburton  and  his  wife,  and  one 
third  to  plaintiff  Esther  Cooper — it  being  admitted  that  her  husband  is  dead.  3d. 
Besidue  of  £982  and  intere^  to  be  paid  to  the  executors  of  Esther  AUen.  4th.  On  the 
croBS  bill  upon  such  payment  made,  and  payment  of  the  residue  to  the  executors  of 
Samuel  Awn,  defendant  Ann  Burdet,  representative  of  surviving  trustee,  assign  the 
two  terms  to  such  person  or  persons  as  defendant  MeyneU  shall  appcnnt  to  attend 
the  inheritance,  at  his  expense.   Master  to  settle  it.  No  costs  on  either  side. 
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Mary  Mehtcalf,  Widow,  Plaintiff ;  and  Ives  and  his  Wife,  and  Johnson  and  hb 
Wife,  Defendants  :  and  Ives  and  his  Wife.  Plaintiffs ;  and  Maby  Mstcalf, 
and  Johnson  and  his  Wife,  Defendants. 

June  18th,  1737. 

S.  C.  1  Atk.  63. 

By  articles  before  marriage,  husband  and  wife  agree  in  consideration  of  £2000  the 
wife's  portion  to  release  all  right  which  they  might  be  entitled  to  in  respect  of  her 
father's  personal  estate  by  the  cust<nn  of  London ;  this  agreement  though  never 
carried  into  execution  by  the  husband  and  entered  into  when  his  wife  was  an  in&mt 
shall  bind  and  prevent  her  claiming  any  further  part  of  her  father's  personal  estate ; 
and  the  wife's  right  to  the  orphanage  part  shall  go  to  increase  the  whole  genera! 
estate,  of  the  father ;  and  the  rather  as  the  release  is  to  be  made  to  the  executon 
who  represent  the  whole  estate ;  (1)  and  an  award  between  some  of  the  parties  in 
respect  of  the  father's  personal  estate  was  set  aside  on  the  ground  that  the  marriage 

'  articles  had  been  concealed  from  one  of  the  arbitrators. 

TTpon  the  marriage  of  Mary  Metcalf  with  her  late  husband,  her  father,  WiUtom 
Busim,  a  freeman  of  London  settled  some  houses  in  London^  of  the  value  of  £1000, 
upon  her  [83]  and  her  husband  and  the  issue  of  the  muriage,  which  was  all  the  ad- 
Tancement  she  had  from  her  father  during  her  life,  and  up(m  the  nuuriage  of  his  two 
other  daughters,  Mrs.  Ives  and  Mrs.  J<^nuon  he  gave  thean  each  £20(^.  Previoiii 
to  the  marria^  of  Mr.  and  Mrs.  Johnson,  an  agreement,  dated  4th  of  February  1703, 
was  entered  mto  by  which  in  consideration  en  £2000,  the  marriage  portion  <A  Mn. 
Johnson,  Richard  Johnson  and  Sarah  declared  and  agreed  that  the  said  sum  of  £2000 
was  to  be  the  marriage  portion  of  Sarah,  and  should  be  in  full  satisfaction,  lieu,  and 
barof  all  such  part  and  share  of  thepersonalestateof  WiZfiami2u££eU  which  £^araA  or  her 
husband  or  he  in  her  ri^ht  might  claim  or  be  entitled  unto  by  commcm  law  or  by  virttie 
ol  any  custom  of  the  city  of  Londffn,  and  they  both  covenanted  not  to  prosecute  any 
suit  or  action  for  any  part  or  share  which  Sarah  might  be  entitled  unto  out  of  her 
father's  personal  estate,  and  to  execute  releases  to  the  executors  or  administratois 
of  the  father.  At  the  time  of  executing  this  agreement  and  of  the  marriage  Mrs. 
Joftnnm  was  an  infant,  Russell  by  the  sale  of  his  real  increased  his  personal  estate 
to  near  £30,000,  and  died  leaving  Mrs.  ifef-[84]-caj/,  Mrs.  /tw,  and  Mrs.  Johnson 
his  only  chUdren,  having  first  made  his  viU,  whereby  he  left  Mrs.  Mdcaif  £2000,  and 
an  annuity  of  £40  per  annum  to  Mrs.  Johnson  for  life,  and  after  some  other  legaciea  made 
Ives  and  his  wife  residuary  legatees. 

Mrs.  Metcalf  being  willing  to  waive  her  legacy  and  take  to  her  orphanage  share, 
some  differences  arose  thereon  between  her  and/ves  and  his  wife,  which  were  referred 
to  arbitration.  The  arbitrators  by  their  award  dated  in  April  1727,  taking  notice 
that  Ives  had  made  oath  that  the  testator's  estate  amounted  to  £26.000,  whereout 
he  owed  £1200,  and  considering  Mrs.  Ives  as  not  advanced  at  all,  and  Mrs.  Johnson 
as  advanced  only  by  the  £2000  given  to  her  upon  her  marriage,  and  consequently 
entitled  to  a  further  orphanage  share  of  the  estate,  awarded  Mrs.  Metcalf  the  sum 
of  £4450  in  full  of  her  orphanage  ahare,  and  mutual  releases  to  be  givrai,  which  was 
accordingly  done.  In  1726,  Johnson  and  his  wife,  filed  a  biU  in  the  Exchequer 
against  Ives  and  his  wife  in  respect  of  the  or|dianage  part  of  BusseWs  estate,  which 
terminated  in  an  agreement  between  Johnson  nna  Ives,  by  which  Johnson  agreed 
to  take  £2143  in  fuD  of  all  demands  on  the  estate  of  Russell.  The  marriage  artides 
between  Johnson  and  his  wife  were  not  produced  before  the  arbitrators  ;  one  of  them 
indeed  stated  that  he  had  seen  them,  but  the  other  swore  that  he  had  not,  and  that 
if  he  had  known  their  contents  he  would  not  have  consented  to  the  award.  Mrs. 
Metcalf  now  brought  her  bill  to  be  relieved  and  to  set  aside  the  award,  and  r^eases, 
and  to  be  let  into  her  full  orphanage  share,  regard  being  had  to  ives's  advancement 
and  to  Jdhnson^s  being  barred  from  any  share  oy  her  marriage  artides;  a  cross  bill 
was  exhibited  by  Ives  and  his  wife  against  Mrs.  Metcalf  and  against  Johnson  and  Iub 
wife,  praying  relief  agunst  the  award,  for  that  no  allowance  was  n^de  therein  of 
the  £1000  miich  Mrs.  Metcalf  had  rec^ved  upon  her  marriage,  and  which  was  con- 
cealed by  her  from  the  arbitrators,  and  that  she  might  be  decreed  to  give  up  her 
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aecuritiee  for  the  £4450  awarded  to  her,  and  account  for  the  interest  received  ;  and 
praying  against  Johnson  that  he  might  be  decreed  to  return  the  money  he  receiTed 
tor  the  purchase  of  his  claim,  he  being  barred  by  the  articles. 

Both  causes  were  heard  at  the  Rolls  and  both  bills  dismissed. 

The  questions  now  were,  whether  these  articles  were  a  [86]  bar  being  but  a  bare 
agreement  not  carried  into  execution,  and  if  so  whether  tlie  benefit  arising  Iram.  the 
composition  with  Johnson  should  accrue  to  the  estate  of  the  freeman,  or  only  to  his 
kgatary  share ;  and  lastly,  whether  the  court  would  relieve  tuainst  the  award. 

Idr.  AUome^Omeral  {Ryder),  Mr.  Chute,  and  Mr.  Stracey,  for  the  plaintiff  MHealf, 
insisted  that  the  marriage  articles  of  Mr.  and  Mrs.  Johnson  were  binding  as  to  her 
interest  in  the  customary  share  ;  that  there  could  be  no  doubt  that  a  child  of  full  age 
might  agree  to  do  such  an  act  for  a  valuable  consideration,  and  that  if  so  then  a  husband 
who  marries  a  woman  under  age  might  covenant  to  do  it,  and  to  release  the  customary 
share  ;  and  to  this  point  they  cited  Hd>son  v.  Trevor,  2  P.  Wms.  191.  BecHey  v.  New- 
land,  2  P.  Wms.  182.  Taylor  v.  Taylor,  in  Scacc.  Lockyer  v.  Savage,  in  Scacc;  2 
Stra.  947.  Kemp  v.  Kelsey,  Prec.  in  Chan.  644,  594,  and  it  was  also  argued  that 
Ioe$  and  his  wife  could  not  insist  that  the  award  shoukl  not  be  set  aside  nnce  it  was 
the  prayer  of  t^eir  own  bill  that  it  should ;  and  further  that  having  purchased  of 
Johnson  at  an  under-rate  they  ous^t  to  be  accountable. 

Bfr.  Ftuakerley^  lot  Ives  and  ms  wife>  contended  that  Mrs.  Metcalf  was  bound 
by  the  award ;  that  she  acjimesced  in  it  till  1732,  and  received  the  money  awarded. 
That  the  awanl  was  right  in  itself ;  but  supposing  in  strictness  there  was  a  mistake, 
mistakes  in  judgment  ai!ord  no  ground  to  set  aside  an  award,  the  parties  have  had 
an  opportunity  of  being  heard ;  and  it  is  not  pretended  that  they  were  ignorant  of 
the  fact  of  the  articles :  if  they  were  aware  of  them  it  was  their  business  to  have  laid 
them  before  the  arbitrators,  indeed  one  of  tb^  at  least,  swears  that  he  had  heard 
of  them.  It  these  cases  the  court  will  not  examine  whether  they  judged  rightly  or 
not,  unless  there  be  fraud.  That  it  was  true  that  Mr.  Ives's  bill  sought  to  set  aside 
the  award  upon  certain  terms,  but  yet  by  his  answer  he  insisted  upon  the  award  as 
a«painst  Mr.  Metcalf  that  one  thing  made  this  an  unconscionable  denuuid.  The  will 
ofthe  father  has  siven  £2000  to  Mrs.  MeiceUf,  and  £3000  to  her  childTen,  which  must 
com«  out  of  the  deadman's  part. 

Mr.  Browne,  for  /oAnnm  and  his  wife,  contended  that  the  agreement  on  the 
miuriage  of  Johnson  did  not  bind  the  wife  who  was  then  an  infant,  and  could  have 
no  more  force  than  if  she  had  not  been  a  party.  That  there  is  no  lien  on  the  orphanage 
part,  it  being  only  a  possibility,  and  that  the  [86]  husband  had  no  interest  at  the  time 
of  making  the  articles  which  was  before  marriage.  In  Lockyer  v.  Savage  the  wife  was 
of  full  age  and  could  bind  herself.  In  the  case  of  Kemp  there  was  a  marriage  with- 
out the  father's  consent,  and  that  forfeits  the  orphanage  part ;  this  is  not  a  case  within 
the  custcnn,  for  by  that  it  must  be — 1st,  either  a  bar  by  advancement  which  this  cannot 
be  said  to  be,  or  2nd,  a  composition,  this  is  not  so  because  Mrs.  Ji^nson  was  an 
infant  and  incapable  of  contracting.  This  then  is  only  the  case  of  a  personal  agree- 
msnt  between  the  husband  and  the  father ;  if  the  wife  would  survive,  this  right  would 
survive  to  her ;  it  is  oiUy  a  personal  obligation  on  the  husband,  and  cannot  bind  the  wife. 

Lord  Chancellor.  I  cannot  alter  into  any  of  the  hardships  vhich  may  fall  upcm 
any  of  the  parties,  but  must  decree  according  to  the  merits  of  the  case.  The  first 
queetion  is  whether  these  articles  being  but  a  bare  agreement  not  carried  into  execu- 
tion shall  bar  the  defendants  Johnson  and  his  wife,  from  claiming  any  further  share 
of  her  father's  personal  estate.  And  as  to  that  I  am  of  opinion  that  the  articles  are 
a  bar,  they  being  entered  into  as  a  consideration  for  the  marriage  and  portion,  long 
before  the  defendant,  Johnson,  was  entitled  to  any  thing  from  her  father,  and  no  hard- 
ship is  thereby  imposed  by  him  either  upon  the  husband  or  wife ;  and  there  is  no 
difference  in  a  court  of  equity  whether  it  be  but  a  bare  agreement  or  whether  it  be 
actu^y  executed ;  but  both  must  operate  as  well  against  customary  as  other  rights, 
there  being  no  difference  betwera  common  law,  and  customary  rights,  nor  betTean 
yetted  and  contingent  ones.  As  appears  from  the  case  of  dower  which  is  both  a  common 
lav  and  a  contingent  right,  and  yet  of  which  a  woman  may  bar  herself ;  so  that 
contingent  and  vested  rights  stand  as  to  the  present  purpose  upon  the  same  footing, 
it  being  in  a  person's  power  to  bar  him  or  heiself  of  both.  (See  Blunden  v.  Barker, 
1  P.  Wms.  639.  Cox  v.  Belitha,  2  P.  Wms.  273.  Lockyer  v.  Savage,  2  Strange,  947.) 
It  has  been  objected  that  the  wife  was  an  infant  at  the  time  of  these  articTes ;  but 
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the  husband  vas  of  full  age  and  hath  thereby  contracted  to  accept  of  this  sum  as  a 
full  bar,  and  to  give  a  release  to  the  father's  executors ;  and  this  sune  husband  being 
living  at  the  father's  death  must  execute  this  agreement ;  besides  this  was  such  an 
interest  as  he  might  have  released,  and  his  release  would  [87]  have  been  good  against 
the  wife.  It  is  plain  that  had  she  been  of  age  these  article  would  have  bound  her ; 
but  in  the  present  case  though  she  was  not  of  age,  it  is  not  herself  but  her  husband  that 
is  before  the  court,  and  he  can  take  no  advanta^  of  his  wife's  infancy ;  and  if  agree- 
ments of  this  kind  were  not  held  good  and  bindmg  it  might  occasion  great  prejudice 
to  the  dtizens  of  London,  who  may  desire  to  marry  their  children  in  their  own  life- 
time, and  to  settle  the  rate  of  each  child's  portion.  The  next  question  is,  whether 
the  plaintifi  can  claim  the  benefit  of  this  agreement ;  in  other  vords,  whether  the 
surplus  arising  from  this  composition  shdl  go  to  the  freeman's  whole  estate,  or  whether 
only  to  his  legatary  share  ;  fuad  this  I  thicik  must  come  within  the  constuit  rule,  that 
in  cases  of  composition  what  accrues  thereby  goes  to  and  is  considered  as  part  of  the 
freeman's  estate,  and  as  if  the  person  compounded  with  hod  been  entirely  out  of  the 
question.  Agreements  to  do  a  thing  whether  relating  to  customary  or  common 
law  rights  are  considered  in  equity  as  u  the  thing  was  actually  done  ;  so  this  agreement 
beii^  to  release  to  the  executors  of  the  father  must  be  so  construed  as  to  have  the 
same  efiect  as  if  the  release  had  actually  been  made,  which  would  have  operated  as  an 
extinguishment  of  the  wife's  right  to  the  orphanage  part,  and  the  benefit  would  have 
accrued  to  the  whole  estate,  the  executors  oeing  the  freeman's  representatives  as  to 
the  whole  Mtate,  and  therefore  the  release  must  oe  according  to  the  agreement. 

The  last  ^int  is,  whether  there  ought  to  be  any  leli^  against  the  award ;  and  I 
think  the  plamtiff  well  entitled  to  relief  upon  account  of  the  concealment  of  the  articles 
from  one  (at  least)  of  the  arbitrators,  wno  deposes  that  had  he  known  of  them,  he 
would  not  have  made  such  an  award,  Now  though  awards  (2)  are  not  to  be  set  aside 
for  an  error  in  [88]  judgment  in  point  of  law,  yet  if  any  act  or  industry  be  used 
either  of  the  parties  to  prevent  the  arbitrators  coming  at  the  knowledge  of  the  fact,  it 
will  be  a  good  ground  to  relieve  against  and  set  aside  such  an  awaid ;  as  was  done 
by  Lord  Cotover,  who  set  aside  an  award  for  the  arbitrators  having  proceeded  upon 
a  mistake.  Upon  these  groun(k  the  decree  at  the  Kolls  was  reversed ;  and  the  articles 
were  decreed  to  be  a  bar ;  and  the  award  to  be  set  aside.   (Heg.  Lib.  B.  1736,  fo.  447.) 

(This  case  is  taken  from  a  manuscript  found  amongst  the  papers  belonging  to 
Lord  Chancellor  Hardvncke.) 

(1)  See  Piuey  v.  De^verie,  3  P.  Wms.  315.  Bead  v.  StuU,  2  Atk.  644.  The 
cases  cited  in  Tomkyns  v.  Ladbroke,  2  Yes.  692.  The  present  case  and  the  other  cases 
appear  to  have  heea  decided  with  reference  to  the  partictdar  customs  of  the  city  <rf 

I/mdon. 

In  Pitt  V.  Jackson,  2  Bro.  Ch.  Ca.  51,  by  marriage-settlement  £1500  was  vested 
in  trustees,  and  £5000,  covenanted  to  be  paid  to  them  by  the  husband  to  be  laid  out 
in  luid  to  be  settled  to  the  husband  and  wife  for  their  lives,  with  remainder  to  the 
children  of  the  marriage  as  the  father  should  appoint,  and  in  default  of  such  appoint- 
ment, as  the  mother  should  appoint,  and  in  default  of  her  appointment  to  the  children 
in  tail ;  the  father  by  his  will  stating  that  the  money  had  not  been  laid  out  in  land, 
gave  to  Ann  more  than  half  of  the  money,  and  the  residue  to  JUTory ;  but  afterwards 
having  advanced  to  Ann  upon  her  marriage  mere  than  she  could  have  heesi  entifJed 
to  undsr  the  setlJement,  he  by  a  codicil  revoked  what  he  had  given  to  Ann  by  bis  wilL 
It  was  held  that  the  father  became  a  purchaser  of  Ann's  share  tmder  the  settlement 
by  the  fortune  given  to  her  on  her  marriage ;  and  see  Smith  v.  Lord  Camdfordy 
2  Ves.  jun.  698. 

But  in  Folkes  v.  Western,  9  Vee.  456,  where  under  marriage  articles  certain  eums 
were  agreed  to  be  settled  upon  yoimger  children  as  the  father  and  mother  or  the  sur- 
vivor should  appoint,  and  in  default  of  appointment  equally  amongst  their  children, 
and  the  father  having  two  younger  children  advances  upon  the  marriage  of  one  child 
a  sum  of  money  in  satisfaction  of  her  portion :  It  was  held,  that  the  e&ct  of  the 
advancement  was  not  to  make  the  father  a  purchaser  of  that  child'B  portion,  but  that 
her  portum  went  to  the  other  child  who  had  not  received  any  advancement.  It  is  to  be 
obsnred,  that  in  this  case  Pitt  v.  Jackson  was  not  brougnt  under  the  considraation 
of  the  court,  and  that  it  was  decided  in  analogy  to  the  particular  customs  of  York  and 
London.   In  speaking  of  this  case,  the  Vice-Chancetlor  (Sir  J.  Leach)  says,  "that 
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"  h&ving  carefully  considered  the  case  of  Fdkes  v.  Western,  I  do  not  concur  in  the 
"  obserration  made  at  the  bar,  that  there  is  error  in  that  decree,  inasmuch  as  it  was  not 
'  declared  that  the  father  was  a  purchaser  of  Mrs.  Lloyd's  share ;  there  was  in  that 
"  case  no  expressed  intention  on  tne  part  of  the  father  to  that  eifect."  Noel  v.  Lord 
YfaUmghamf  2  Simon's  &  Stuart's  Eeports,  page  111.  But  in  Dawson  v.  Duke  of 
Clemlamd^  post,  106,  where  the  father  having  appointed  under  letters  patent  £8000  to 
one  daughter  for  her  marriage  portion  and  the  residue  amongst  his  other  younger 
children,  and  afterwards  gives  to  that  daughter  a  marriage  portion  of  £20,000,  Lord 
HardwidK  held  that  the  £8000  accrued  to  the  iwrsonal  estate  of  the  father. 

(3)  Amrds  cannot  be  set  aside  upon  errors  in  law  if  the  parties  refer  a  question 
of  law  to  an  arbitrator  meuimg  to  have  hu  decision  upon  the  law.  Knot  r.  Symonds, 
I  Yea.  jun.  369.  Ching  v.  Ching,  6  Ves.  282.  Young  v.  Waller,  9  Ves.  364.  But 
if  they  refer  to  a  person  to  decide  all  matters  in  difference  according  to  law,  and  he 
means  to  decide  according  to  law,  and  mistakes,  the  Court  will  set  that  right,  Kent 
v.  Elstob,  3  East,  13.  Young  v.  Walter,  9  Ves.  364.  Awards  may  be  impeached  for 
misbehaviour,  corruption,  excess  of  power,  and  mistake  of  arbitrators,  Burton  v. 
Knight^  2  Vem.  514.  ChiaA,  v.  Lequesne,  2  Ves.  315.  Morgan  v.  Mather^  2  Ves. 
jun.  16.  Walker  v.  Frobisher,  6  Ves.  70.  But  the  evidence  of  mistake  must  be  clear 
and  distinct,  Anderson  v.  Darcy,  18  Ves.  448. 


James  Bdsh  and  Another,  Bzecutors  of  John  Woodward,  Plaintiffs ;  and  Euza- 
BVTH  Woodward  and  Others,  Executors  of  Francis  Woodward,  Jkfendtmts. 


Where  a  settlement  was  prepared  whereby  the  father  agreed  to  settle  upon  his  son 
who  was  unprovided  for,  and  his  wife  and  the  issue  of  the  marriage  certain  lands  ; 
but  previous  to  its  execution  refused  to  execute  it  unless  the  son  gave  him  a  bond, 
to  which  the  son  having  objected  at  last  consented  and  privately  executed  the  bond  ; 
The  court  relieved  against  the  bond.(l) 

Mr.  Attomejf-Cfeneral  for  the  plaiutjfE  stated,  the  bill  was  for  reUef  against  a  bond 
privately  obtained  by  Francis  [89}  Wooekoard  irota  his  son  Woodward,  in  fraud 
and  prejudice  of  the  marriage  agreement  of  the  latter. 

In  1728  John  Woodward^  being  about  to  be  married  to  a  lady  whose  portion  was 
£3000,  a  settlement  was  prepared  whereby  the  father  agreed  to  settle  certain  lands 
upon  his  son  and  his  intended  wife  and  the  issue  of  the  marriage.  Previous  to  the 
execution  of  it,  John  Woodward  was  for  the  first  time  informed  that  his  father,  Francis 
Woodward,  would  not  execute  it  unless  he  gave  him  a  bond  for  £500.  To  this 
JioAn  Woodward  strongly  objected ;  but  at  last  consented,  and  the  bond  in  question 
was  accordingly  privately  executed  by  him,  by  which  he  bound  himself  in  a  penalty 
of  £1000  to  pay  £600  withiii  one  month  after  his  father's  death. 

Mr.  BrowM  for  the  defendants.  /oAn  Woodwcyrd  was  a  younger  son  wholly  un- 
provided fOT.  there  bdn^  no  provision  secured  to  him  in  his  father's  settlement.  The 
person  who  informed  htm  of  the  necessity  of  executing  the  bond  was  the  solicitor 
employed  by  the  wife's  family. 

The  Lord  Chancellor  decreed  that  the  plaintiff  should  be  relieved  against  the  £600 
bond  ;  and  that  the  same  should  be  delivered  up  to  be  cancelled  ;  and  ^at  a  perpetual 
injunction  should  be  awarded  to  stay  proceedings  on  the  said  bond.  (B^.  Lib.  A. 
1736.  fo.  696.) 

(This  case  is  taken  from  Lord  Hard-wicke's  Note-book.) 

(1)  So  Arundel  v.  TrevUian,  I  Ch.  Rep.  87.  Drury  v.  Hooke,  1  Vem.  412.  Smith 
V.  Bruning,  2  Vem.  392.  StribUehUl  v.  Brett,  2  Vem.  446.  Smith  v.  AykvxU, 
3  Atk.  666.  Cole  r.  Oibsm,  1  Ves.  603.  And  in  Shirley  v.  Master,  1779,  the  court 
of  Esshe^uer  was  of  opinion  that  such  contracts  being  avoided  on  reasons  of  public 
inconvenience,  will  not  admit  of  subsequent  confirmation  ;  but  a  court  of  equity  will 
not  set  aside  a  marriage  brocage  bond  ;  which  when  done  would  be  injurious  to  a 
former  agreement  made  upon  a  valuable  consideration,  Roberts  v.  Roberts,  3  P.  Wms. 
74.  So  underhand  agreements  made  to  defeat  marriage  agreements  are  set  aside 
as  fraudulent,  Redman  v.  I^man,  1  Vem.  348.   Gale  v.  Lindo,  1  Vem.  475.  LumUe 
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V.  Hanman,  2  Vern.  499.  Keat  v.  Allen,  2  Vem.  588,  Webber  v.  Farmer,  2  Bro. 
P.  0.  88.  Relief  seems  to  have  been  giTen  in  the  preceding  cases  upon  the  ground 
of  vice  in  the  original  contract ;  but  in  Neville  v.  viilHmon,  1  Brown  Ch.  Ga.  53, 
where  the  original  contract  was  good,  yet  where  the  defendant  upon  a  treaty  of  mar- 
riage represented  that  a  debt  did  not  exist,  Lord  Thurlow  relieved  against  it,  and  said 
he  would  not  lay  it  down  as  a  rule  that  fraud,  in  cases  of  this  nature,  must  be  upon  an 
article  e^nrassly  contracted  for  ;  if  any  man  upon  a  treaty  for  any  contract  will  make 
a  false  representation,  bv  means  of  which  he  puts  the  person  ba^ining  under  a 
mistake  upon  t^e  terms  ot  the  bargain,  it  is  a  fraud— it  misleaids  the  parties  contracting 
on  the  subject  of  the  contract.  See  likewise  Sc^  t.  SetM,  1  Cox's  cases,  p.  367,  where 
Eyre,  0.  B.,  says,  that  in  NevUle  v.  WUkinaon,  the  concealment  of  the  debt  directly 
affected  the  trusts  of  the  marriage  agreement ;  but  ^ucere  whether  the  court  would 
relieve  against  the  wilful  concealment  of  a  debt  origmally  good,  but  which  did  not 
impugn  some  part  of  the  marriage  agreement,  or  infringe  some  interest  derived  under 
it,  lb.  A  bond  given  as  a  remuneration  for  assistance  in  efiecting  an  dopement  and 
marriage,  though  given  by  the  husbuid  subsequent  to  the  muriage,  ii  ron,  WiUiam- 
son  V.  Gihon,  2  Sch.  &  Lef.  364. 


[30]  Nancy  Smith,  Plaintiff;  and  James  Downing,  Defendant. 
June  2Uh,  1737. 

Particular  acts  of  excessive  drinking  by  a  party  executing  a  conveyance  (1)  not  a  suffi- 
cient ^ound  to  set  aside  a  conveyance ;  nor  inadequacy  of  price  a]one,(2)  where 
there  is  no  fraud,  especially  where  the  person  claiming  against  the  conveyanro  has 
allowed  fifteen  years  to  elapse  without  taking  any  step. 

This  case  came  on  by  Appeal  from  a  Decree  of  the  Master  of  the  Bolls. 
The  plaintiff  claimed  the  property  in  question  as  h^r  at  law  to  her  mother. 
[91]       defendant  hj  way  of  d^mce  inusted  :— 
1st.  That  the  platntifl  was  illegitimate. 

2ndly.  That  the  premises  were  conveyed  to  the  defendant  by  way  of  mortal^ 
in  1713,  and  that  in  1714,  the  equity  of  redemption  was  absolutely  released  to  turn 
subject  to  an  annuity  of  £10  per  annum  to  the  plaintiff. 

The  supposed  marriage  between  the  plaintiff's  father  and  mother  was  said  to  have 
taken  place  in  1697. 

By  deed  of  20th  March  1703,  the  premises  in  question  were  vested  in  trustees, 
in  trust  for  the  separate  use  of  Mary  Pearson  the  plaintiff's  motiier  for  her  life  remainder 
to  such  uses  as  she  should  by  deed  or  will  appoint. 

Mary  Pearson,  upon  the  death  of  Henry  Pearson  married  Lewis  Rice,  uid  by  deed 
of  13  January  1713,  mortgaged  the  premises  to  the  defendant  for  1000  years  to  secure 
£300  which  he  had  lent  to  her,  and  the  receipt  of  which  was  thereby  acknowled^;ed. 

Mary  Pearson  otherwise  Bice,  by  will  of  20  March  1713,  gives  the  premises  to 
the  defendant  and  his  heirs,  and  declares  her  will  to  be  that  he  should  pay  to  the  plaintifi 
by  the  appellatitm  ol "  her  god-daughter  "  £10  per  annum,  during  her  life,  anddireotB 
her  trustees  to  convey  the  premises  to  the  defendant  and  his  heirs. 

By  deed  of  14th  August  1714,  Mary  Pearson  otherwise  Rice,  after  reciting  that 
the  mortgage  term  was  forfeited  to  the  defendant,  and  that  a  further  sum  oi  £300 
had  been  advanced,  the  receipt  of  which  was  thereby  acknowledged,  she  and  her 
trustees  grant  and  confirm  the  premises  to  new  trustees  for  100  years,  remainder 
to  the  defendant  and  his  heirs.  The  trust  of  the  term  of  100  years,  was  declared  to 
be  to  secure  £60  per  annum  to  Mary  Pearson  for  her  life,  and  the  reddue  to  the  de- 
fendant, and  after  her  death  to  secure  the  annuity  of  £10  per  annum  to  the  plaintiff. 

Mary  Pearson  died  on  the  28th  of  November  1714. 

By  deed  of  20  January  1714,  reciting  Mcay  Pearson's  will,  her  trustees  in  ]>ur- 
suanoe  ot  the  trusts  thereof  convey  the  premises  in  trust  for  the  defendant,  subject 
to  the  annuity  of  £10  per  annum. 

On  behalf  of  the  plaintifi,  evidence  of  her  legitimacy  was  adduced,  but  it  appeared 
upon  examination  in  the  parish  where  the  marriage  between  her  father  and  mother 
was  stated  to  have  taken  place,  that  the  register  for  that  year  was  not  to  be  found. 
In  order  to  invalidate  the  conveyances  under  which  the  defendant  held,  evidence  wae 
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ad-[92}^vanced  to  shew  that  the  estate  at  the  time  Mary  Pearson  came  into  possession 
of  it  wag  worth  £200  per  annum,  and  that  she  by  immoderate  drinking  had  so  much 
impaired  and  weakened  her  understanding,  as  to  become  incapable  of  managing 
her  affairs,  and  that  about  six  weeks  before  her  death,  she  went  and  lived  with  the 
defendant. 

Mr.  FaeakerUy  and  Mr.  Yate,  for  the  plaintiff,  contended  that  the  plaintiff's  legiti- 
maoy  was  established  by  the  evidence,  and  that  the  conv^ances  to  the  defen(wnt 
was  void  for  faraud  uid  imposition,  lhat  by  tAie  deed  of  January  1714,  he  took  a 
ccmTeyance  from  the  toiutees  in  pursuance  of  the  will,  without  relying  upon  his  title 
as  a  purchaser. 

Mr.  Atiorwy-General  and  Mr.  Browne,  for  the  defendant*  contended  that  the 
plaintiff's  legitimacy  was  not  established.  That  the  defendant's  title  was  secured  by 
a  fine  levied  in  Trinity  Term  1714,  by  Mary  Pearson,  of  which  the  deed  of  14  August 
1714,  was  a  declaration  of  uses.  That  where  a  feme  covert  levies  a  fine  without  her 
husband,  no  one  but  her  husband  can  ever  avoid  it.  That  there  is  no  proof  of  Mary 
Pearson's  incompetency,  or  of  any  fraud.  That  a  valuable  consideration  was  given 
for  the  conveyances,  which  is  acknowledged  by  the  deeds  themselves.  That  Mary 
Pearson  did  not  come  to  live  with  the  defendant  until  after  the  deeds  were  executed, 
and  that  the  plaintiff  had  con^ued  to  receive  her  annuity  until  the  year  1733,  when 
^e  bill  was  med. 

Lord  ChaTuxllor  (June  24,  1737).  There  are  two  questions  in  this  case;  Ist, 
Whether  the  plaintiff  has  made  out  her  legal  title  as  heir  at  law ;  and,  2dly,  If  she  has, 
whether  there  are  equitable  grounds  to  set  aside  tifie  conveyances  under  which  tiie 
defendant  claims. 

The  first  question  depends  upon  the  plaintiff's  legitimacy ;  but  it  is  unnecessary 
to  examine  the  evidence  upon  that  point,  oecause  the  legal  title  has  been  shewn  to  Iw 
in  the  defendant,  and  I  do  not  find  any  grounds  of  equity  to  set  aside  those  conveyances, 
and  to  take  that  legal  title  from  him. 

It  u  said  that  these  conveyances  were  fraudulently  obtained,  but  there  is  no  proof 
of  actual  fraud  or  imposition.  It  is,  however,  contended  that  sufficient  grounds  for 
relief  exist  in  the  circumstances  arising  out  of  the  condition  of  the  parties,  and  of  the 
deeds  ezBcuted  between  them ;  and,  nat,  the  evidence  of  Mary  Pearson  having  been 
addicted  to  drinking  is  reUed  upon,  but  particidar  acts  of  excessive  [93]  drinking  are 
not  sufi&cient ;  and  if  the  emess  was  so  great  as  to  produce  actual  imbecility,  the  case 
is  open  at  law. 

2dly,  It  is  said  that  Mary  Pearson  was  actually  in  the  power  of  the  defendant, 
and  that  this  is  to  be  inferred  from  her  residing  in  his  house  ;  but  by  the  plaintiff's 
own  evidence,  she  did  not  go  to  reside  with  the  defendant  until  after  all  the  convey- 
ances were  executed.  The  defendant's  answer  says,  that  it  was  about  August,  which 
mig^t  indeed  be  before  the  conveyance  of  the  12th  of  August,  but  must  have  been 
subsequent  to  the  mortgage,  and  the  will,  the  first  of  which  is  dated  on  the  12th  of 
Juiuary  1713,  and  the  latter  on  the  20th  of  March  1713,  at  which  times  it  is  not 
pretended  that  she  resided  with  the  defendant,  and  the  will  shews  her  intmtiw,  iJiat 
ne  should  hare  the  estate.  The  last  point  insisted  upon  is,  that  the  consideratioa 
is  inadequate.  That  alone  would  not  be  a  sufl^imt  reason  for  me  to  decree  in  favour 
of  the  heir  at  law  where  no  fraud  appears  :  but  consider  what  the  consideration  is ; 
the  property  consists  of  houses,  the  consideration  was  £600  in  money,  £60  per  annum, 
reserved  to  herself  for  life,  and  £10  per  annum  to  the  plaintiff ;  besides  which  it  is 
clear  that  she  intended  some  advantage  to  the  defendant. 

Added  to  these  considerations,  is  the  great  length  of  time  which  the  plaintiff  has 
permitted  to  elapse.  The  bill  was  not  filed  until  fifteen  years  after  the  plaintiff  came 
of  age,  during  the  whole  of  which  time  she  accepted  her  annuity  of  £10  per  ann«m, 
although  she  must  have  known  in  what  right  she  received  it.  I  am  therefore  of 
opinion,  that  the  decree  must  be  affirmed.  (Reg.  Lib.  K  1736,  foL  403.) 

Ctliis  case  is  taJcen  from  Lead  Hardioicke^s  Note-book.) 

(1)  Inttmcation  alone  is  not  a  sufficient  ground  for  setting  aside  a  deed  or  agree- 
ment, Cory  V.  Cory,  1  Ves.  19.  Cooke  v.  Clayworth,  18  Ves.  15.  Secus  if  through 
the  management  or  contrivance  of  him  who  gained  the  deed,  the  party  from  whom 
such  deed  has  been  gained,  was  drawn  in  to  drink ;  Johnson  v.  Medlicott,  by  Sir  J. 
JekyUt  May  29,  1734,  3  P.  Wms.  130;  or  where  there  is  that  extreme  intoxication 
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which  depriTes  a  man  of  his  reason,  diUum  by  Sir  WiUiam  Grant,  in  Coohg  t. 

Clayworth,  18  Ves.  12. 

(2)  Mere  inadequacy  of  price  is  not  a  ground  for  setting  aside  an  agreement,  see 
MortiTner  v.  Capper,  1  Brown's  Rep.  157.  Griffith  v.  Spratley,  1  ChazL  Rep.  382. 
Moth  V.  Attwood,  5  Vea.  845.  Low  v.  Barchard,  8  Ves.  133.  Burrows  v.  Lock,  10 
Ves.  474,  unless  the  inaccuracy  is  ao  gross  as  to  shock  .the  conscience  of  any  m&a  who 
heard  the  terms,  Heathcote  t.  Paignon,  2  Bro.  Ch.  Ga.  167,  and  Gibson  v.  Jeyes,  6 
Vea.  272  ;  or  where  it  is  so  gross,  as  to  he  concluaive  evidence  of  fraud.  Coles  v.  Tre- 
c^iak,  9  Vea.  246.  Lowther  v.  Lowther,  13  Ves.  103 ;  or  where  it  is  suoh  as  to  satisfy 
the  conscience  of  the  court  by  the  amount  of  the  inadequacy  that  there  must  have 
been  imposition  or  that  species  of  pressure  upon  distress  which  in  the  view  of  the  court 
amounts  to  oppression,  diet,  per  Lord  Eldon,  UnderhiU  v.  Horwood,  10  Ves.  209. 
What  is  to  constitute  that  inadequacy  from  which  fraud,  imposition,  or  oppressioii 
is  to  be  inferred  has  never  been  defined.  In  Heathcote  v.  Paignon,  2  Brown's  Rep. 
166,  an  annuity  purchased  on  a  Ufe  of  30  for  four  years  purchase,  was  considered  to 
afEord  evidence  of  fraud.  But  this  decision  has  been  disapproved  of  by  Lord  Eldon, 
Lord  Redesdale,  and  by  Lord  Thurlow  himself,  and  is  not  considered  as  an  authority. 
See  the  note  to  Vemer  v.  Winstanley,  2  Sch.  &  Lef.  Rep.  395.  Gibson  v.  Jeyes,  6 
Ves.  274.  Low  v.  Barchard,  8  Vea.  137.  In  Mortimer  v.  Capper,  1  Brown's  Rep. 
156,  Lord  Thurlow  mentions  a  case  where  the  conaideration  was  only  one  tenth  of 
the  value,  and  yet  a  specific  performance  was  decreed. 

[94]  John  Simance  and  Elizabetth  his  Wife,  Plaintiffs ;  and  Jahes  Tatah,  Robert 
UiTCHOOCK,  and  Richard  Webb,  Defendants. 

June  2Stk,  1737. 

S.  C.  1  Atk.  613. 

Where  by  a  marriage-settlement  the  husband  conveys  his  estate  to  trustees  to  the  use  of 
himself  for  ninety-nine  years,  if  he  should  so  long  live,  with  remainder  to  trustees  to 
prraerve  contingent  remainders,  remainder  to  the  wife  for  Mo,  remainder  to  the  heirs 

'  of  her  body  by  uie  husband,  with  a  covemuit  on  the  part  of  the  husband  not  to  bar  or 
destroy  the  estates  intended  to  be  settled,  this  Court  will  not  compel  the  trustees  to 

i  destroy  the  contingent  r^nainders  by  joining  in  a  sale. 

The  bill  as  against  James  TatarHi  was  for  a  spetnfio  p^ormanee  of  an  agreement 
for  the  purchase  of  an  estate,  and  as  against  Hitchcock  aim  We&&,  that  they  might  be 
decreed  to  join  in  the  conveyance. 

By  an  indenture  of  purchase  of  June  3, 1729,  between  JoAn  (SiTwanM  of  the  first  pert, 
Elisabeth  Hitchcock  of  the  second  part,  Eobert  Hitchcock  and  Bichard  Webb  of  the  third 
part,  being  the  settlement  previous  to  and  in  consideration  of  the  marriage  between 
the  plaintiffs,  the  estate  in  question  was  conveyed  to  Hitchcock  and  W«&6,  and  their 
heirs,  to  the  usea  after  the  marriage  of  John  Simance  and  his  assigns,  for  ninety-nine 
years,  if  he  should  so  long  live,  and  from  and  after  the  determination  of  that  estate,  to 
Hitchcock  and  Webb,  and  their  heirs,  in  trust  to  preserve  the  remainder  to  the  wife  for 
her  life  by  way  of  jointure,  remainder  to  the  heirs  of  the  bod^  of  the  wife  b^ottrai  by 
the  husband,  remamder  to  the  right  heirs  of  t^e  husband.  This  induiture  of  settlement 
also  contuned  a  covenant  on  the  part  ai  the  husband,  not  to  bar  or  destroy  t^e  estates 
intended  to  be  settled. 

Mr.  Attomey-Genmd  for  the  cdaintifis,  cited  the  following  cases,  Tipping  v.  Ptgol. 
Mich.  1713.  Elie  v.  Osborne,  2  Vem.  754.  Treioen  v.  Charlton,  and  contended  that 
if  the  trustees  should  join  in  the  conveyance,  a  court  of  equity  would  not  compel  them 
afterwards  to  make  satisfaction  ;  and  that  [95]  courts  of  equity  consider  the  tenancy 
in  tail  as  including  the  whole  interest  in  the  estate,  and  that  no  remainder  over  is  of  any 
value. 

Mr.  Pitsworth  for  the  defendant  Tatam,  argued  that  this  settlement  ought  to  be 
considered  as  articles  in  respect  of  the  covenant  by  the  husband  not  to  bar  or  destroy 
the  estates  intended  to  be  settled. 

Lord  Chaneeltor  (June  28,  1737).  There  are  manv  cases  in  which  the  Court  will 
compel  the  trustees  to  join  in  such  a  conveyance  as  will  destroy  contingent  renuunders, 
but  then  it  must  be  in  some  measure  to  answer  the  uses  originally  intended  by  .the 
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settlcanent ;  and  has  been  usually  done  in  the  ease  <^  old  settlnoents  only,  as  in  Wui- 
nington  v.  Foley ;  (1)  but  I  believe  no  instance,  where  they  have  c<nnpelled  such  trustees 
to  join  with  the  father  termor  for  ninety-nine  years,  and  the  son  to  sell  the  estate. 

The  old  notion  was,  that  these  trustees  were  only  honorary  ;  but  this  has  been 
waived  since,  for  in  the  case  of  "  Pigot  v.  Ptgot,  Lord  Hareourt  was  of  a  different  opinion, 
and  in  Mansell  v.  Mansdl,  2  P.  Wms.  678,  Lord  Chancellor  King,  assisted  by  Lord 
Chief  Justice  Raymond,  and  Lord  Chief  Baron  Reynolds,  was  of  opinion,  that  trustees 
for  supporting  contingent  remainders,  joining  to  destroy  them,  were  guilty  of  a  breacli 
of  trust,  and  that  there  was  no  diversity,  whether  the  settlement  be  voluntary,  or  for  a 
valuable  consideration,  or  by  will  only."  But  the  reason  of  those  cases  turned  upon 
what  the  Court  should  do,  after  tnistees  had  actually  destroyed  the  lemainders  ;  here 
the  case  is  different,  for  the  ap|Jication  to  the  Court  is  to  ccnnpel  the  trustees  to  do  an 
act  which  would  destro;^  the  remainders. 

There  is  another  difficulty  besides,  which  is,  the  hiisband's  actually  covenanting 
in  the  settlement,  that  he  will  not  bar  the  estate  tail  to  the  wife,  but  preserve  the  uses 
before  limited  ;  and  even  though  the  husband  were  dead,  the  wife  could  not  do  any  act 
by  which  she  could  bar  the  estate  tail,  notwithstanding  the  trustees  should  consent  to 
join  with  [9ffl  her,  for  she  is  absolutely  lestrained  from  barring  it  by  the  11  Hen.  7* 
c.  20.(2) 

If  it  had  been  an  application  only  to  destroy  the  contingent  remainders,  I  should  have 
taken  more  time  to  consider ;  but  here  it  would  overturn  all  the  uses  of  a  marriage 
settlcanent,  which  would  be  assuming  too  much  power,  and  would  be  making  a  decree 
to  ccanpel  a  breach  of  the  husband's  own  oorenant. 

The  bill  was  dismissed. 

(The  statement  oi  the  case,  and  the  arguments  of  counsel,  are  taken  from  Lend 
Hardwieke's  Note^book.  The  judgment  iitm  Alkyns.) 

(1^  1  P.  Wms.  036.  There,  in  a  marriage-settlement,  the  husband  was  made  tenant 
for  mnety-nine  years,  if  he  so  long  lived,  remainder  to  trustees  during  the  life  of  the 
husband  to  preserve  contingent  remainders,  <S;c„  remainder  to  the  first,  <&c,  sons  of 
that  marriage  in  tail  male  successively ;  a  son  was  bom,  and  of  age,  the  wife  dead ; 
the  son  being  in  treaty  for  a  marriage,  which  appeared  to  be  a  benefi(nal  one  for  the 
family,  Lord  Chancellor  Parker  decreed  the  trustees  should  join  with  the  father  and 
son  in  barring  this,  and  making  a  new  settlement. 

(2)  "  If  any  woman  which  shall  hereafter  have  any  estate  in  dower,  or  for  term 
"  of  lue  or  in  tail,  jointly  with  her  husband,  or  only  in  herself,  or  to  her  use,  in  any 
*  manors,  lands,  d^c,  of  the  inheritance,  of  her  husbaid,  azid  shall  her^ter  being 
"  sole,  or  with  any  other  after-taken  husband,  discontinue,  alien,  c^c,  or  suffer  a  recovery 
"  of  the  same,  such  recovery,  discontinuance,  alienation,  o&c,  shall  be  utteriy  void  ai^ 
"  of  no  effect" 

MlCHABX  BofiiNSON  and  Thouas  Huntbr, Executors  of  Doctor  John  Morley,  Plaintiffs; 
and  Jonathan  Bacon  and  Euzabeth  his  Wife,  Bichard  Tatlob  and  Mary  his 
Wife,  Aaron  Cooper  and  Janb  his  Wife,  and  Others,  Defendtmls. 

Between  June  28tA,  and  July  Gfft.  1737. 

Where  a  testator  by  his  will,  gave  his  personal  estate  to  his  executors  in  trust  for  the 
use  of  his  niece  Elizabeth  ;  hut  in  case  she  married  before  she  attained  twenty-four, 
without  their  consent,  then  he  save  his  personal  estate  to  his  executors  in  trust  to  be 
disposed  of  and  given  to  any  chud  or  children  which  then  should  be  lawfully  bom  of 
his  niece  Jane,  or  her  eldest  sister  Mary,  at  the  discretion  of  his  executors  or  major  part 
of  them.  Hdd,  upon  the  marrii^  of  Elizahetii  before  she  attained  twenty-mur, 
without  the  consent  of  the  executoi-s,  that  she  had  forfeited  her  right  to  the  testator's 
personal  estate. 

This  bill  was  filed  by  the  executors  of  doctor  Morley,  to  obtain  the  directions  of  the 
Court  in  the  execution  of  the  tmsts  of  his  will. 

Doctor  Morley,  by  his  will  bearing  date  the  23rd  d  September  1730,  after  giving 
his  real  estate  to  his  niece  Elieahetht  and  her  issue  male  auod  female,  in  strict  settle- 
\fffym»Jit,  appmnted  his  wife  Ami  (smce  deoeaset^  and  the  jdaintiffs,  guardians  of  his 
niece  Elimbelh,  and  executors  in  trust  to  the  use  of  her,  *  To  whom  I  give  and  bequeath 
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all  my  goods  and  chattds,  not  otherwise  disposed  of  bv  this  my  will,  or  any  oodicil  herrto." 
He  then  gave  to  his  wife  one  half  of  the  table  and  bed  linen,  and  the  other  half  to  his 
niece  Eluabetht  and  the  half  he  nve  to  his  wife  was  declared  to  be  in  confidmce  tJiat 
die  would  gire  what  remained  m  it  at  her  death  to  his  nieoe  Elieabah,  and  he  gave 
two  pictures  of  himself  and  his  wife,  to  his  niece  EUeabetk,  after  his  wife's  death,  and 
then  proceeded  in  these  words,  and  if  my  said  niece  shall  prefer  to  marry  before  she 
attains  twenty-four,  without  the  advice  and  express  consent  of  her  guardians,  or  the 
major  part  of  them,  I  then  give  all  my  personal  estate  and  every  part  of  it  which  is 
before  given  in  this  will,  to  my  said  niece  Elizabeth,  except  as  hereinafter  excepted, 
to  the  executors  in  trust  before  named,  to  be  disposed  of  and  given  to  any  child  or 
children  which  shall  then  be  lawfully  begotten  of  the  body  of  my  niece  Jane  Mobmaim, 
or  of  her  eldest  sister  Mary,  at  the  discretion  of  the  executors  before  named,  or  the  major 
part  of  them  ;  and  if  my  said  niece  Elisabeth  shall  prefer  to  marry  without  the  einpress 
consent  of  her  guardians,  in  such  manner  as  is  before  mentioned,  or  if  [she  shall  die 
without  issue  baore  she  shall  come  to  the  age  of  twenty-four  years,  I  give  out  of  my 
personal  estate  £400  to  the  Fellows  of  Linc(dn  College,  u^n  certun  trusts. 

The  testator's  niece  Elisabeth  married  before  she  attained  twenty-four,  without  the 
consent  of  her  guardians,  and  the  question  was,  whether  she  had  by  such  marriage 
forfeited  her  interest  in  the  testator's  personal  estate. 

Mr.  Attiymey-General  and  Mr.  Noel  for  Mr.  and  Mis.  Bacon. 

These  conditions  are  never  favoured,  and  in  the  present  case  the  restriction  is  con- 
tinued even  after  the  legatee  shall  have  attained  her  age  of  twenty-one  years.  This  is 
not  properly  a  devise  over  of  the  personal  estate,  but  there  is  only  a  power  given  to  the 
trustees  to  dispose  of  it  amongst  the  children  of  the  testator's  other  nieces.  If  they  do 
not  dispose  of  it  nothing  vests.  The  testator  has  left  it  to  the  discretion  of  the  trustees 
whether  they  wiU  tidce  away  the  personal  estate  or  not.  Sir  H.  Bdiasis  t.  Ermws, 
1  Gh.  Ga.  22.  Fleming  t.  Waldgraoe,  1  Ch.  Ga.  58.  Paget  t.  Hajfwood,  12th  Nor. 
173.H,  at  the  BoUs. 

[98]  Mr.  Browne  and  Mr.  Fenwick  for  the  d^endants,  Taylor  and  Cooper,  argued, 
that  the  Court  always  supports  the  forfeiture  where  there  is  a  limitation  over.  That 
in  the  present  case  there  is  a  plain  trust.  The  discretionary  power  given  to  the 
trustees  extends  only  to  the  proportions  in  which  the  fund  is  to  be  divided.  In  Fleming 
V.  Waidgrai'e,  the  person  whose  consent  was  necessary,  was  to  be  benefited  by  the  for- 
feiture. In  Paget  v.  Haywood,  there  was  only  a  direction  that  the  money  should  fall 
into  the  residue. 

The  Lord  Chancellor  declared,  that  the  interest  of  the  defenduit  Elieabeth  was 
forfeited  by  her  marriage  without  consent. 

(This  case  is  taken  from  L>rd  Hardwicke's  Note-book.) 

JoBN  Smzih  and  Joane  his  Wife,  Plaintiffs ;  and  William  Baker,  Defendant^ 

et  e  contra. 

July  nth,  1737. 
S.  C.  1  Atk.  385. 

Where  a  person  having  purchased  a  copyhold  in  his  own  name  and  in  the  names  of 
two  other  persons,  devises  it  to  his  wife  without  having  made  a  surrender,  the  court 
will  supply  a  surrender  in  favour  of  the  wife,  though  she  is  not  unprovided  for,  as 
against  a  person  who  stands  in  the  situation  of  a  hceres  f actus ;  ana  though  by  the 
custom  of  the  manor  unless  a  disposition  is  made  of  the  copyhold  in  pursuance  of  a 
surrender,  the  beneficial  interest  therein  goes  to  the  next  m  remainder  named  in 
thegruit. 

The  original  bill  was  for  the  surrender  of  a  copyhold  estate,  and  an  account  of  the 
profits.  The  Cross-bill  prayed,  that  the  defendant  might  be  quieted  in  the  possesion 
of  the  copyhold. 

Gabriel  Baker,  on  the  1st  of  October  1713,  in  consideration  of  £118,  15«.  by  him 
paid,  obtained  a  grant  of  the  copyhold  estate  in  question,  to  be  made  to  himself,  John 
Broome,  and  William  Baker,  during  their  lives  in  succession,  subject  to  a  life-estate  in 
Mary  Palmer. 

By  the  custom  of  the  manor,  the  purchaser  of  a  oopyhold  being  the  first  person 
named  in  the  grant,  has  the  power  of  disposing  of  the  estate  by  deed  or  will  made  in 
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pursuance  of  a  aurrender,  but  if  no  such  disposition  is  made  by  him,  the  beneficial 
mtereet  in  the  estate  goes  to  the  next  person  in  succession. 

Gabrid  Baker  being  entitled  to  the  copyhold  in  question,  [99]  ^d  to  the  reversionary 
interest  in  a  leasehold  estate  for  years,  and  to  no  other  real  estate,  by  his  will  dated  the 
Ist  of  June  1720,  gave  all  the  rest  uid  residue  of  his  real  and  personal  estate  and  all 
his  possessions  uid  reTeraons  to  his  wife,  the  plaintiff  Joane,  and  appointed  her  execu- 
trix. Mrs.  Palmer  died  in  1 733,  and  upon  Gabriel  Baker's  death,  the  copyhold  estate 
not  having  been  surrendered  to  the  use  of  the  will,  the  defendant,  as  the  next  pei-son 
named  in  the  grant,  took  possession  of  the  estate,  and  procured  himself  to  be  admitted, 
and  insisted  that  by  the  custom  of  the  manor,  he  was  entitled  to  hold  the  same. 

Mr.  Attorney-General  and  Mr.  Murray  for  the  plaintiff  contended,  that  as  Gabriel 
Baker  had  paid  the  purchase  money  for  the  estate,  the  defendant,  notwithstanding 
the  custom,  was  only  a  trustee  for  hun,  and  that  therefore  if  no  devise  had  been  made 
of  this  estate,  and  the  plaintiff  had  claimed  it  as  executrix,  she  would  have  been  entitled 
to  the  relief  prayed  against  the  defendant.  Clark  v.  Danvers,  1  Ch.  Ca.  310.  Bundle 
r.  BundUt  2  Vwn.  264.  Howe  v.  Howe,  1  Yem.  415.  But  that  in  the  present  case 
the  copyhold  was  clearly  intended  to  be  devised  br  the  will,  there  being  no  other  real 
estate  or  reversions  to  which  the  words  in  the  wul  could  fae  referred,  particularly  aa 
the  latter  word  was  in  the  plur^  number,  and  that  this  being  the  case  of  a  wife 
unprovided  for,  the  surrender  ought  to  be  supplied. 

Mr.  Browne  and  Mr.  Faeakerley  for  the  defendant,  contended,  that  this  was  not 
the  common  case  of  a  resulting  trust,  that  the  purchaser  knew  the  custom  of  the  manor, 
and  purchased  subject  to  it,  and  intended  that  the  estate  should  go  according  to  such 
custom  :  that  if  the  defenduit  is  to  be  oonsidered  aa  a  trustee,  the  cnstom  will  be 
defeated  in  every  instance. 

That  as  to  the  ]Dlaintif['8  clum  as  executrix,  copyholds  are  not  within  the  statute 
of  Frauds  and  Pei^uries,  and  are  not  subject  to  debts.  That  the  defendant  being 
nunad  in  the  grant  ought  to  be  considered  as  a  special  occupant.  That  as  to  the 
plaintifi's  claim  under  we  will,  the  copyhold  is  not  mentioned  m  it,  nor  necessacily 
unplied,  for  the  words  "  real  estate,  uid  reversions,"  may  be  referred  to  the  leasehold 
for  years  which  is  a  chattel  real,  and  that  the  argument  arising  from  the  word  reversions 
being  in  the  plural  number,  is  too  minute.  That  though  the  copyhold  had  been 
mentioned  in  the  will,  yet  the  surrender  ought  not  to  have  been  supplied,  for  the  plaintiff 
is  not  unprovided  for,  the  personal  estate  QOO]  being  bequeathed  to  her ;  the  defendant 
is  the  hmres  foetus  and  wholly  unprovided  for,  and  stands  in  the  place  of  an  heir  at  law 
or  remainder-man. 

Evidence  was  offered  on  the  part  of  the  defendant  to  prove  that  applications  bad 
been  made  to  OabrUl  Baker  to  surrender  the  copyhold  to  the  uses  of  his  will,  and  that 
he  had  refused,  and  said  that  he  intended  the  estate  for  the  defendant. 

Th6  Lord  GhaneeUor  refused  to  admit  this  evidence,  saying  that  supposing  this 
to  be  only  a  resulting  trust  by  law,  it  would  be  dangerous  to  admit  parol  evidence 
against  the  operation  of  law  ;  but  that  the  question  here  was,  whether  these  lancb 
were  intended  to  pass  by  the  will,  and  this  evidence  was  to  explain  the  testator's  intention 
in  his  will,  contrary  to  the  case  of  Browne  v.  Selwyn  in  the  House  of  Lords,  which  is 
against  all  parol  evidence  to  explain  a  will,  although  the  will  was  there  of  personal 
eetate,  and  contrary  to  the  former  authority  of  LUtl^ry  v.  Buckley,  and  several  former 
caseB. 

TTpon  the  principal  pcHUt  his  Lordship  delivered  the  foUowing  opinion : 

Lord  Chancellor.   This  appeara  to  me  to  be  a  plain  case  for  the  plaintiff  upon  the 

first  point,  for  though  the  le^  estate  is  by  the  custom  in  the  next  life,  yet  I  think 

that  m  equity  there  u  a  resultmg  trust  for  the  representative  of  the  pUuntiS's  husband 

who  purcnaaed  this  estate. 

1  do  not  however  think  it  necessary  for  me  absolutely  to  determine  this  point, 

although  the  cases  upon  it  are  very  strong,  particularly  that  of  Benger  v.  Drew,  1  P. 

Wms.  781. 

He  who  pays  the  price  has  a  resulting  trust  at  law  excepted  out  of  the  statute  of 
Frauds,  though  the  conveyance  is  taken  in  another  name,  and  this  will  not  ddeat  the 
custom  where  the  three  are  joint  purchasers. 

But  I  do  not  determine  this  point  because  the  present  case  reets  upon  'he  second. 

The  first  consideration  upon  the  second  point  is,  whether  these  lands  are  comprised 
in  the  will 
a  V.-27* 
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I  think  they  plainlj'  are. 

Where  a  man  devises  all  his  real  and  personal  estate  in  possession  and  Teversioii 
to  a  wife  or  child,(l)  and  has  no  other  [101]  real  estate  but  the  copyhold,  it  will  pass  by 
the  general  words  ;  but  this  depends  upon  the  circumstances  of  the  case. 

There  are  words  at  the  outset  of  the  will  which  have  not  been  taken  notice  of.  As  to 
all  my  temporal  estate,  which  it  has  pleased  God  Almiglity  to  ble«  me  mth,  1  depose 
of  as  foUowB. 

Here  is  a  plain  intention  to  dispose  of  his  whole  estate,  and  the  subsequent  words 
ue  general  enough  to  carry  it ;  his  leasehold  estates  for  ^ears  can  never  satisfy  ^ 
word  resJ  in  the  w^  for  it  is  cidled  a  chattel  real  only,  as  it  is  derived  out  of  the  real 
estate,  and  the  word  reversions  will  be  inoperative,  unless  construed  to  r^er  to  the 

copyhold  estate. 

The  next  consideration  upon  the  second  point  is,  whether  she  is  entitled  to  have 
the  want  of  a  surrender  supplied. 

As  to  the  objection,  that  she  is  not  a  wife  improvided  for,  it  has  not  appeared  to 
me  that  the  wife  is  provided  for,  the  quantum  of  the  other  estates  not  Iiaving  been  |)roTed : 
but  even  allowing  she  has  another  provision,  yet  the  husband  might  not  think  it  suffi- 
cient, and  therefore  I  do  not  look  upon  this  case  to  be  out  of  the  common  one.  where  the 
court  will  supply  the  surrender  if  he  devises  the  copyhold  to  her. 

It  has  likewise  been  objected,  that  the  court  wiU  not  supply  the  surrender  against 
on  heir,  but  this  rule  must  be  applied  solely  to  an  heir  in  blood,  who  is  of  kin.  to,  axid 
represents  the  testator,  and  not  to  a  hoeres  foetus,  for  the  defendant  here  is  merdy 
nominal,  and  not  even  the  least  relation,  but  barely  of  the  same  name. 

His  lordship  decreed  that  the  plaintiff  was  entitled  to  the  equitable  interest  in  the 
estate,  and  that  the  defendant  should  deliver  up  the  possesmon  to  her,  and  that  she 
should  enjoy  against  him,  and  all  claiming  under  him,  and  that  he  should  answer  for 
the  profits.   (Reg.  Lib.  B.  1736,  fo.  476.) 

This  case  appears  in  Lord  Hardwkke's  Note-book,  from  which  the  statement  of 
the  case,  and  the  arguments  of  counsel  are  taken.  The  judgment  in  Atkj/na  is  cor- 
rected by  a  ManuBconpt  Report  of  Mr.  FomsUr's.) 

(1)  Where  copyhold  lands  are  surrendered  to  the  use  of  the  will,  by  a  devise  of  lands 
generally,  they  will  pass,  notwithstanding  there  are  freeholds  to  answer  such  devise. 
Tendril  v.  Smith,  2  Atk.  85.   So  where  the  devuee  has  only  an  equitable  interest  in 

the  copyholds,  though  there  has  been  no  surrender.  TuffneU  v.  Page,  2  Atk.  37. 
Carr  v.  Ellison,  3  Atk.  73.  But  it  is  otherwise  where  the  legal  estate  is  in  the  devisor, 
and  no  surrender  has  been  made.  HawHns  v.  Leigh,  1  Atk.  387.  But  now  by  55th 
G.  3,  c.  192,  where  the  custom  of  the  manor  warrants  a  disposition  by  will,  such  dis- 
position shall  be  valid,  though  no  surrender  shall  have  been  made  to  the  use  of  the 
wilL  This  statute  only  appues  to  a  mere  formal  surrender,  and  does  not  apply  to  a 
case,  where  by  the  custom  of  the  manor,  there  must  be  a  separate  examination  of  the 
feme-covert,  previous  to  a  surrender  being  made.  Doe  dem.  of  Nelhercote  v.  Barik, 
5  Bam.  &  Aid.  492. 


[102]  The  Attorney-General  at  the  Relation  of  the  Ohdrchwahdens  and  Overseers 
of  the  Poor  of  the  Parish  of  Knowlk,  in  the  County  of  Warwtck.  Plaintiffs ; 
and  Edward  Moor,  Thomas  Towling,  William  Bradlev,  John  Wheeueb.  Sarah 
LoGOEN,  Josiah  Osborne,  and  Rebeoca  his  Wife.  Defendants. 

July  mh,  1737. 

Thomas  Sarbome,  by  his  will,  directs  that  liis  debts  should  be  paid  by  his  executrix, 
and  after  charging  his  real  estate  with  £4  per  onmiTn,  for  providing  coats  for  poor 
persons,  he  gives,  in  case  his  daughtw  shall  have  no  issue,  £2000  to  trustees,  for 
charitable  purposes,  and  all  the  residue  of  his  estate,  real  and  personal,  he  gives  to 
his  daughter,  and  appoints  her  sole  executrix.  His  daughter  having  died,  without 
having  had  issue,  it  was  held,  that  the  £2000  was  not,  but  that  the  debts  were,  a 
charge  upon  the  real  estate.(l) 

By  marriage  articles  it  was  agreed,  that  £600  should  be  laid  out  in  land,  and  that  the 
land  should  be  settled  to  the  use  of  the  husband  for  Ufe.  remainder  to  the  wife  for 
life,  remainder  to  the  heirs  of  the  body  of  the  wife  by  the  husband,  remainder  to  the 
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right  heirs  of  the  husband.  The  £600  was  received  by  the  husband,  and  never 
invested  in  land.  The  husband  having  survived  his  wife,  and  left  a  daughter,  who 
died  without  issue,  it  was  lield,  that  the  £600  must  be  considered  as  real  estate.(2) 

The  object  of  this  informatioii  was  to  obtain  the  benefit  of  certain  charitable  ba- 
quests,  given  by  the  will  of  Thomas  Harhome. 

[103]  By  the  marriage  articles  between  the  testator  and  his  late  wife,  dated  the 
38th  of  January  1722,  it  was  agreed  that  £600,  part  of  the  wife's  portion,  should  be 
laid  out  in  land ;  and  that  the  land  should  be  settled  to  the  use  ofj  the  testator  for 
life,  remainder  to  the  wife  for  life,  remainder  to  trustees  for  600  years,  remainder 
to  the  heirs  of  the  body  of  the  wife  by  the  testator  to  be  begotten,  remainder  to 
the  right  heirs  of  the  husband.  On  the  29th  of  December  1726,  the  testator  sur- 
rendered all  and  every  part  and  parcel  of  his  copyhold  lands  within  the  manor  of 
Knouie,  and  the  reversion  and  reversions  thereof,  to  such  uses  as  he  should  appoint 
by  his  last  will,  to  be  executed  in  the  presence  of  three  witnesses. 

On  the  2lBt  of  August  1728,  the  testator  made  his  will,  in  the  following  words  : 
"  I  will  that  my  debts,  funeral  expenses,  and  the  sum  of  £5  to  Joseph  Boston,  of  Balsal 
Sineit  be  paid  by  my  aeeeutrix,  and  within  one  month  after  my  decease.  Item,  I  will 
that  my  encutrix,  and  her  heirs,  shall  yearly  and  every  year  for  ever,  upon  the  2d  of 
September,  give  to  six  of  the  poorest  and  most  proper  objects  of  charity,  within  the 
manor  of  KnoioU,  that  duly  attend  the  service  of  the  church,  a  dark  gray  cloth  coat 
or  gown,  of  ten  shiiUngs  price  ;  and  I  will  that  £4  per  annum  be  charged  on  the  tenement 
at  KnouHe  for  that  purpose  ;  And  if  my  daughter  should  not  have  any  issue,  then  1 
give  to  my  brother,  and  the  minister  of  K'n^ide,  for  the  time  being,  £2000  in  trust, 
for  ever,  that  they  or  their  heirs,  for  ever,  see  that  the  interest  of  the  said  £2000  be 
applied  to  the  best  charity  they  can  think  upon.  All  the  residue  of  my  estate,  real  -and 
personal,  goods  and  chattels,  whatsoever,  I  give  to  my  daughter,  M.  Hafborne^  whom 
I  malce  sote  eneutrix  of  my  will." 

The  testator  reenved  the  £600  agrmd  by  l^e  marriage  [104]  articles  of  28  January 
1722,  to  be  laid  out  in  land,  and  it  was  never  so  invested. 

The  testator  survived  his  wife,  and  the  daughter  survived  him,  and  died  without  issue. 

The  questions  were,  whether  the  legacy  of  £2000  was  good  at  all ;  and  if  good, 
whether  it  was  intended  to  be  a  charge  upon  the  copyhold  estates ;  and,  lastly.,  whether 
the  £600  was  to  be  considered  as  money  or  land. 

The  Attorney-General  and  Mr.  Faeakerley,  for  the  plaintiff,  argued  that  the  testator 
intended  to  make  the  £2000  a  charge  upon  the  copyhold  estate.  He  had  no  other 
real  estate,  and  after  giving  this  legacy  of  £2000  gives  all  the  residue  of  his  real  estate 
to  his  daughter,  meaning  so  much  as  should  remain  after  his  prior  gifts  were  satisfied. 
TroU  T.  Vemon,  Pre.  in  Ch.  430  ;  2  Vem.  708.  In  Weal  v.  Morris,  23  July  1734, 
at  the  Rolb,  the  words  were,  "  My  will  is,  that  all  my  debts  be  in  the  first  ^hce  paid." 
The  testator  then  gave  several  legacies,  and  ^en  gave  all  the  residue  of  his  real  and 
personal  estate.  In  the  Earl  of  Warrington  v.  Leigh,  1  Bro.  P.  C.  94,  the  words  were, 
"As  to  the  worldly  estate  which  God  has  blessed  me  with,  I  give  and  dispose  thereof 
as  follows.  Imprimis,  I  will  that  all  my  debts  be  paid."  In  Bamfield  v.  Bamfield,  31 
July  1734,  before  Lord  Talbot,  the  words  were,  "  As  to  my  worldly  estate,  I  give  and 
dispose  thereof  as  follows."  He  then  gave  £2500  to  his  wife,  and  £20,000  to  his  daugh- 
ter. "  All  the  rest  and  residue  of  my  real  and  personal  estate  I  give  to  my  two  brothers." 
And  Lord  Talbot  said,  that  as  to  the  distinction  between  debts  and  legacies,  a  wife  and 
daughter  were  a  kind  of  creditors.  So  Robinson  v.  Bobinson,  20  May  1736.  before 
the  Master  of  (he  Bolls. 

As  to  the  £600  it  must  be  considered  as  personal  estate.  The  testator  has  his  eleo- 
tion  to  take  it  as  personal  estate  or  as  money,  and  he  has  made  his  election  by  keeping 
it  in  his  hands  as  money.  His  heir  cannot  insist  against  him,  that  he  was  guilty  of  a 
breach  of  trust. 

Mr.  Noel  and  Mr.  Murray  for  the  defendant  Bradley,  who  was  the  customary 
heir,  contended,  that  the  heir  at  law  ought  not  to  be  prejudiced  by  any  but  necessary 
implication,  and  that  the  present  case  was  very  distinguishable  from  those  cited ; 
for  here  the  testator  does  not  begin  by  making  his  real  and  personal  estate  as  one  fund 
for  the  payment  of  his  debts.  The  surrender  to  the  uses  of  his  will  is  not  with-[10^]-out 
effect,  for  the  £4  per  annum  is  charged  upon  the  copyholds. 

Mr.  Flayer  and  Mr.  WHbrctham  for  the  defendants,  Wheeler  and  Loggen,  and 
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Osborne  and  his  wife,  the  heirs  at  common  law,  contended  that  the  £600  was  to  be 
considered  as  land,  and  was  not  charged  with  the  legacy.  If  the  money  had  been  laid 
out  according  to  the  agreement,  the  testator  would  have  had  only  an  estate  subject  to 
the  tenancy  in  tail  of  his  daughter,  which  is  not  respected  in  law,  and  after  his  death 
the  daughter  might  have  izuisted  upon  the  money  being  invested  in  land.  In  Lethmm 
V.  Leehmere,  Oa.  Temp.  Talbot.  92,  and  3  P.  Wms.  211,  228,  it  was  held,  that  an  heir  at 
law  was  entitled  to  the  benefit  of  his  ancestor's  covenant. 

His  Lordshii^  as  to  the  charity  of  £4  f^ear,  charged  by  the  testator  Thomas  Bar- 
bonu's  will  on  his  copyhold  tenement  in  Knowle,  declared  that  the  same  ought  to  be 
'established  and  paid  out  of  the  said  copyhold  tenement,  and  decreed  an  account  of  the 
£4  per  annum  ;  and  as  to  the  £2000  so  far  as  to  charge  the  real  estate  therewith,  dis- 
missed the  bill.  And  his  Lo^ship  directed  that  the  debts,  funeral  expenses,  and 
legacies  should  be  paid  out  of  the  persona]  estate  of  the  testator ;  and  his  Lordship 
declared  that  the  sum  of  £600,  part  of  the  testator's  wife's  portion  covenanted  to  be  lud 
out  in  land,  was  to  be  consideied  as  a  debt  of  the  testator,  to  be  satisfied  out  of  his 
personal  estate ;  and  if  the  said  testator's  [Mrsonal  estate  ^ould  fall  short  to  pay  his 
oebtSt  funeral  6]q>enHes  and  legacies,  then  it  was  ordered  that  as  to  so  mudi  <h  bis 
personal  estate  as  should  be  esdiausted  by  the  parent  of  his  debts  and  funend  ex- 
penses, the  relators  should  stand  in  the  pbce  of  the  creditors,  and  to  have  satisfaction 
of  the  said  £2000  and  interest  pro  tanto  out  of  the  said  testator's  real  (3)  estote,  uid  it 
was  ordered  that  the  same  be  borne  and  paid  rateably  and  proportionably  between 
the  sum  of  £600,  which  was  to  be  considered  as  part  of  the  real  estate  of  the  said  testator, 
and  the  copyhold  land.   {Bsg.  Lib.  A.  1736,  fo.  653.) 

(This  case  is  taken  from  Lord  Ha^toieke'sNotiS'hook.) 

(1)  Plain  words  are  necessary,  as  well  to  disinherit  an  heir  as  to  create  a  charge 
upon  real  estate.  Per  Lord  Macclesfield,  Davis  v.  Oardiner,  2  P.  Wms.  188.  Rit 
introductory  words  in  a  will  have  been  held  to  charge  an  estate  ;  as  where  a  testabv 
devises  that  all  his  debte  shall  be  ^d  in  the  first  puux,  and  devises  his  estates  to  his 
sister,  whom  he  makes  executrLc  TroU  v.  Vernon,  Pre.  Ch.  430;  2  Vem.  708, 
Beachcroft  v.  Beachcroft,  2  Vem.  690.  King  v.  King,  3  P.  Wms.  358.  Hulian  v. 
NichoU,  Ca.  Temp.  Talbot,  110.  Aubrey  v.  MiddUt&n,  4  Vin.  460,  pi.  15.  Bench  and 
Others  r.BHes,  4  Uad.  Rep.  187.  Leigh  y.  Earl  of  Warringt&n,  4  Bro.  P.  C.  91.  'Xorrf 
Goddphin  V.  Pinnock,  2  Ves.  272—569.  So,  where  a  testator  says,  "  As  to  all  my 
worldly  estate,  my  debts  being  first  satisfied,"  and  then  proceeds  to  devise  his  real 
estote.  Harris  y.  Ingledew,  3  P.  Wms.  91.  NevmanY.  Johnson,  1  Vem.  45.  ShaH- 
cross  V.  Finden,  3  Ves.  738.  So,  where  a  testator  directs  his  debts  to  be  first  paid,  and 
afterwards  devises  real  estates  to  trustees  for  the  use  of  his  children,  with  power  for 
the  trustees  to  let  and  repair,  and  makes  them  executors.  WiUiaTtis  v.  Chitty,  3  Ves. 
645.  So,  where  a  testator,  in  the  introductory  part  of  his  will,  wills  and  dirocte  tint 
his  debts  shall  be  paid  and  satisfied,  and  afterwards  devises  real  estate  to  trustees  for  a 
hmited  purpose  of  raising  portions  for  younger  children,  by  sale,  uid  appoints  them  the 
executors  of  his  will.  Clifford  and  Others  v.  Lewis  and  Others,  6  Mad.  Bep.  33.  Bnt 
where  a  testator  devises,  that  all  his  debts  shall  be  paid  by  his  executors,  and  the  real 
estate  is  specifically  devised  to  his  son,  who  is  not  an  executor,  the  real  estates  will 
not  be  charged  with  the  payment  of  debts.   Povxll  v.  Eobins,  7  Ves.  209. 

Whether  it  requires  a  stronger  inference  of  intention  to  charge  real  estates  with 
legacies  than  debts  seems  doubthil. 

Lord  Alvanley  was  of  opinion,  that  it  required  stronger  words  to  charge  lands  with 
legacies  than  debts.   Kightly  v.  Rightly,  2  Ves.  jun.  329. 

Lord  Loughborough  did  not  know  how  to  state  a  difference  between  debts  and 
legacies.  yVUliams  v.  Chitty,  3  Ves.  651.  But  Lord  AUaniey,  after  adverting  to 
Lord  LottgMiorough's  opinion,  upon  reflection,  remained  of  the  same  opinion.  Keding 
V.  Brovm,  6  Ves.  362. 

In  Bamfield  r.  Bamfield,  cited  in  argument.  Lord  Talbt^  seems  to  t}unk.  that  then 
is  a  difierence  between  debts  and  legacies. 

(2)  So  Lingen  v.  Soivray,  1  P.  Wms.  172.  Disher  v.  Disher,  1  P.  Wms.  204.  and 
see  Pulteney  v.  Lord  Darlington,  1  Brown's  Ch.  Ca.  223.  Wheldale  v.  Partridge,  6 
Ves.  397 ;  8  Ves.  227.  Biddulph  v.  Biddulph,  12  Ves.  161-.  Kirkman  v.  MUeSy  W 
Ves.  338.   Stead  v.  NewdigaU,  2  Merivale's  Rep.  521. 

(3)  This  charitable  bequest  was  not  affected  by  the  statute  of  mortmain.  The 
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Court  does  not  now  marshal  assets  to  pay  charity  legacies.  Attorney-General  t.  Tyn- 
daUt  Ambler's  Bep.  615.   Makeham  v  Hooper,  4  Brown's  Kep.  166. 

[106]  William  Dawson,  Executor  and  Besiduary  Legatee  of  Lady  Barbaba  Fitzboy, 
Plaintiff ;  and  The  Duke  of  Cleveland,  Ann  Duchess  of  Cleveland,  Executrix  to 
the  late  Duke,  Henry  Vane  and  Lady  Grace  his  Wile,  John  Paddy  and  Lady 
Ann  his  Wife,  two  of  the  Daughters  of  the  bte  Duke,  and  Thomas  Fultenky,  a 
Trustee,  Defendants. 

Jvlymh,  1737, 

Where  under  letters  patent  £3000  per  ann.]  was  granted  out  of  the  hereditary  excise, 
with  a  power  lor  the  grantee,  after  the  commencement  of  the  estate  in  possession, 
and  during  the  continuance  of  his  estate  and  interest  therein,  to  appoint  i)art  of 
the  premises,  so  being  in  his  possession,  for  raising  portions  for  younger  children. 
An  appointment  made  by  the  grantee,  to  commence  after  his  death,  was  declared 
void.  And  where  the  father  made  an  appointment  of  part  of  the  premises,  for  raising 
dC8000  for  the  marriage  portion  of  one  of  his  daughters,  and  as  to  the  residue  amon^ 
his  other  younger  children,  and  afterwards  gives  that  daughter  a  marriage  portion 
of  £20,000.  It  was  held,  that  the  other  yoimger  children  were  not  entitled  to  the 
£8000,  but  that  the  fatther  became  a  purchaser  of,  and  was  entitled  to  the  £8000  (1) 
and  interest,  from  the  time  of  the  marriage  of  his  daughter. 

King  Charles  the  2d,  by  letters  patent,  dated  the  22d  of  October,  in  the  26th  year 
of  hia  r^gn,  granted  to  the  Dukes  of  Cleveland,  NorthuwJxrland,  and  Grafton,  £3000 
per  annum  each,  out  of  the  hereditary  excise,  and  to  the  heirs  of  their  respective  bodies, 
with  cross  remainders  to  them  and  their  heirs  male,  with  power  for  every  of  them  to 
make  a  jointure  of  one  third  part ;  and  it  was  further  granted  to  them  respectively 
that  they  might,  after  the  commencement  of  the  estate  m  possession,  and  during  the 
continuance  of  their  respective  estates  and  interests,  b^  writing  under  their  hand 
and  seal,  appoint  any  other  part  of  the  premises,  so  bemg  in  his  or  their  respective 
possession,  not  exceeding  one  other  third  part  of  the  whole,  for  any  number  of  years 
not  exceeding  twenty-one  years,  in  order  to  and  for  the  purpose  of  raising  portions 
for  his  or  their  daughter  or  daughters,  younger  son  or  sous,  respectively,  which  said 
limitations  and  appointments  were  to  be  as  good  and  effectual  as  if  the  persons  were 
actually  named. 

[107]  The  late  Duke  having  become  entitled  to  an  additional  £1000  per  annum* 
upon  the  death  of  the  Duke  of  Northumberland,  on  the  20th  of  July  1722,  appointed 
£1000  uid  £336,  6s.  8d.  per  annum,  to  trustees,  to  hold  for  twenty-one  years,  to  com- 
mence from  and  after  his  death,  in  trust  for  his  younger  children,  in  such  propartk>iU 
as  he  should  appoint,  and  in  default  of  appointment,  in  equal  proportions  between 
them,  reserving  a  poM  er  of  revocation  to  himsell 

On  the  22d  of  July  1724,  the  late  Duke  made  a  second  appointment  of  the  same 
sums  of  £1000  and  £336,  Gs.  Sd.  per  annum,  to  the  defendant  Pvlteney  and  another, 
to  hold  from  the  day-next  before  the  day  of  the  date  of  the  appointment  for  twenty- 
one  years,  upon  trust,  by  sale  or  mortgage  of  both  or  any  part  thereof,  to  raise  £8000 
for  the  marriage  portion  of  Lady  Grace,  provided  she  married  with  consent,  &c. ;  as 
to  the  residue  remaining  unsold,  or  subject  thereto,  upon  trust,  yearly  to  receive  the 
same  during  the  term,  or  to  sell  the  same  and  apply  the  money  amongst  the  Duke's 
other  younger  children  as  he  should  appoint,  or  in  default  of  appointment,  equally 
amongst  them,  provided  that  until  any  of  the  daughters  attained  twenty-one,  the 
trustees  should  place  out  the  money  at  interest,  except  so  much  as  should  be  applied 
for  their  maintenance. 

Afterwards,  upon  the  marriage  of  Ijidy  Grace  with  the  defendant,  Mr.  Vane,  the 
late  Duke  gave  her  a  marriage  portion  of  £20,000. 

Lady  Ann,  another  daughter,  married  the  defendant,  Mr.  Paddy.  The  Duke  died 
in  1730,  and  Lady  Barbara,  Fitsroy,  the  only  remaining  younger  child  died,  having 
by  her  will,  bearing  date  the  20th  of  March  1733,  m^e  the  plaintifE  her  executor 
and  residuary  legatee. 

The  object  of  the  bill  was  to  have  Lady  Barbara's  share  of  these  two  annuities 
of  £1000  and  £336,  6s.  Sd.  raised  and  paid  to  the  plaintifi  as  her  executor. 

The  questions  which  arose  were,  let,  Whether  the  first  or  second  appointment 
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diould  take  effect  If  the  second,  then  2dly,  Whether  Lady  Greux  was,  notwithstanding 
her  marriage  portion  of  £20,000,  entitled  to  the  £8000.  If  not,  3dly,  Whether  the 
other  younger  children  were  entitled  to  have  it  divided  between  them.  If  not,  4thly, 
Whether  it  oelon^red  to  the  personal  rapreeentative,  or  to  the  heir  of  the  late  Didu. 

Mr.  Flt^  and  Mr.  WUbrahom  for  the  plaintiffs,  contended,  that  the  first  appoint 
hient  was  good,  and  that  Lady  [108]  Grace  could  not  be  entitled  to  a  double  portion; 
that  the  £8000  would  fall  into  the  whole  fund,  for  the  benefit  of  the  other  vounger 
children  ;  and  likened  it  to  a  cause  of  the  custom  of  London,  where  a  child  is  aclvanced* 

The  Attomey-General  and  Mr.  Brown  for  the  defendant,  Sbuthcote  and  the  Duchess 
of  Cleveland,  contended,  that  there  "were  no  words  in  the  proviso  to  restrain  the  Duke 
from  making  an  appointment  to  take  e£Eect  after  his  death ;  that  the  Duke  had  become 
the  purchaser  of  the  £8000 ;  that  it  was  not  like  the  case  of  the  custom  of  London.. 
.  The  Lord  Chancellor  decreed  that  the  appointment  of  1724  was  to  take  efiect,  the 
lormer  one  not  being  in  pursuance  of  the  power,  inasmut^  as  the  teem,  was  to  oonunence 
in  futuro ;  and  he  compared  it  to  the  common  case  of  a  power  in  a  tenant  in  tail  to 
make  leases,  whic^  must  be  executed  in  prcesmti.  As  to  the  £8000  his  liordahip 
said,  that  where  a  marriage  settlement  provides  portions  to  be  raised  for  chiUren, 
if  the  father,  without  taking  notice  of  it,  gives  the  chiki  an  equal  or  greater  porUon, 
the  portion  so  provided  for  shall  go  to  the  father  or  his  representative,  or  sink  into  the 
inheritance,  according  to  the  circumstances  of  the  case.  That  where  the  father,  in 
such  case,  dies  without  doing  any  act  affecting  a  term  to  raise  portions,  Buch  term 
has  been  construed  to  be  extinguished  for  the  benefit  of  the  heir.  But  if  the  father  does 
any  act  to  shew  an  intention  of  considering  himself  as  the  purchaser  of  the  term,  Iv 
the  portion  given,  as  by  assigning  it,  &c.,  it  has  been  decreed  to  be  raised  for  the  benem 
of  the  father's  representatives,  but  that  in  the  present  case  the  plaintifis  had  clearly 
no  title  to  any  share  of  the  £8000. 

His  Lordship  decreed  that  the  appointment  of  1 724  was  to  take  effect,  and  that  the 
executrix  bf  the  late  Duke  was  entitled  to  the  £8000  and  interest,  fnnn  the  time  of  the 
marriage.  (2) 

(The  statement  of  this  case,  and  the  substance  of  the  decree,  are  taken  from  the  Lord 
Chancellor's  Note-book.  The  language  of  the  judgment  from  Mr.  ForresUr^s  manu- 
script report.) 

■  (1)  See  Pitt  V.  Jackson,  2  Bro.  Ch.  Ca.  55.  Smith  v.  Lord  Camelford,  2  Ves.  jun. 
698.  Folkes  v.  Western,  9  Ves.  456.  Noel  v.  Lord  Walsingham,  2  Sim.  &  Stuart's 
Rep.  p.  Ill,  and  see  Metcalf  v.  Ives,  ante,  p.  82,  and  the  notes  to  that  case. 
•  (2)  By  the  decree  in  the  Register's  Book,  it  is  stated,  that  the  late  Duke  of  CUveland 
having  paid  a  portion  on  the  marriage  of  the  Lady  Grace  Vane,  greater  than  the  sum 
6f  £8000  provided  by  that  deed  that  the  sum  of  £8000  and  such  interest  as  ought 
to  be  paid  for  the  same,  ought  to  accrue  to  his  personal  estate.  Reg.  Lib.  A.  1736,  fo. 
660. 

[109]  Seymour  v.  Trevilyan  and  Otlier& 
Julyim,  1737. 
S.  C.  3  Atk.  35a 

A  husband  cannot  devise  awuy  a  wife's  paraphernalia,  he  can  only  bar  her  by  acts 
done  in  his  life-time.  (See  Northey  v.  Northey^  post.  Marshall  v.  EUw,  2  Atk.  217. 
Hastings  v.  Douglas^  Cro.  Car.  343.) 

This  was  a  bill  brought  by  the  trustees  of  Mr.  Portman's  will,  for  carrying  into 
Execution  the  trusts  of  his  will 

Mr.  Portman  by  his  will  of  the  -Slst  of  January  1723,  gives  his  wife  £10,000  in 
full  of  all  her  dower  and  thirds,  and  in  full  satis&ction  of  any  lands  he  had  settled  on 
her  for  life  ;  and  he  gives  her  all  her  wearing  apparel,  and  ornaments  of  her  person, 
the  gold  watcli  and  great  pearl  necklace  which  she  usually  wore,  his  snuff-box  which 
came  from  France^  and  all  his  jewels,  except  those  set  about  Sir  William  PortTnan's 
picture,  which  he  gave  to  his  niece,  wife  of  the  defendant  Berlaley  ;  and  all  the  residue 
of  his  personal  estate  he  gives  to  his  executors,  for  the  purposes  mentioned  tn  his  will. 

By  a  codicil  of  tlie  13th  of  March  1723,  he  revoked  the  legacy  of  his  great  pearl 
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necklace  and  jewels  devised  to  his  wife  by  the  will,  and  ratifies  his  will  in  all  other 
respects. 

By  another  codicil  of  the  16th  of  April  1726,  he  gives  to  his  wife  his  diamond  ear- 
rings, which  cost  near  £1 200 ;  to  the  Earl  of  Pavdett  his  snufE-boz,  that  had  a  cornelian 
stone  thereon ;  uid  to  his  godson  CourUnay,  son  of  Sir  WUHam,  Cmrtenay,  his  snufi- 
box  set  with  diamonds,  and  ratifies  his  will  in  all  other  respects. 

The  testator's  widow  afterwards  intermarried  with  the  defendant  Fovmes. 

Mr.  Faaakerley  for  the  ptaintifi. 

The  Attorney-General  for  the  defendants  Fovmes  and  his  wife. 

Lord  Chancellor.  That  it  is  a  general  rule  of  equity  where  the  demands  are  of  the 
same  kind  of  estate,  that  you  cannot  claim  under  and  yet  controvert  the  testator's 
intention. 

[110]  But  I  give  no  opinion  where  they  are  different. 

It  is  plain  the  paraphernalia  are  included  in  the  devise  in  the  will ;  but  a  husband 
cannot  qiBvise  away  a  wife's  paraphernalia,  he  can  bar  her  only  by  act  done  in  his  life- 
time. 

Tipping  v.'  Tipping,  1  P.  Wms.  730. 

The  revocation  is  of  the  devise  of  his  jewels,  which  seem  to  be  contradistinguished 
even  in  the  will  from  hers,  which  are  there  called  the  ornaments  of  her  person,  and  the 
diamond  ear-rings  do  not  appear  ever  to  have  been  worn  by  her,  and  therefore  might 
be  no  part  of  her  paraphernalia. 

But  suppose  the  testator  had  completely  revoked  the  devise,  it  was  only  a  revocation 
of  a  devise,  void  in  itself,  and  it  is  therefore  too  remote  to  infer  from  thence  an  intention 
that  her  rights  should  pass  by  the  devise  of  the  residue  of  his  estate. 

The  law  in  the  latter  cases,  has  gone  stroi^ly  in  favour  of  paraphernalia,  I  remember 
Uiis  case  in  Lord  Macdes field's  time ;  Tipping  v.  Tipping,  1  P.  Wms.  .729 ;  Husband 
had  devised  his  lands  for  payment  of  his  debts ;  The  creditors  had  exhausted  the 
personal  estate,  and  amongst  the  rest  the  wife's  paraphernalia ;  and  on  a  bill  brought 
by  her,  my  Lord  decreed  that  she  should  stand  as  a  creditor  for  them  on  the  real  estate. 

And  his  Lordship  declared  that  the  defendant  Meliora,  the  wife  of  the  defendant 
Fovmes,  ia  entitled  to  her  paraphernalia,  except  the  great  pearl  necklace ;  and  the 
Master  is  to  enquire  of  what  particulars  such  her  paraphernalia  consisted,  and  what 
jewels,  utensils,  and  other  things  had  been  given  to  her  by  her  husband,  or  by  any 
other  person  by  his  consent  or  approbation  in  his  life-time,  the  same  to  be  delivered 
to  or  retained  by  the  defendants  Fovmes  and  his  wife,  as  the  said  Master  should  direct. 
(Reg.  Lib.  B.  1736,  fo.  496.) 

(The  statement  of  this  case  is  taken  from  Lord  £ardwicke's  Note-book.  The  judg- 
ment from  a  manuscript  report  by  Mr.  Forrester.  This  case  is  reported  in  Atkyns, 
under  the  name  of  Seymore  t.  TresUian.) 

Qll]  Elizabeth  Taylor,  Widow  and  Executrix  of  Thomas  Taylor,  Plaintiff ;  and 
John  Taylor,  Brother  of  Thomas  Taylor,  and  Administrator  of  John  Taylor 
the  Father.  Henry  Moobe,  and  Thomas  Jordan  Lord  of  the  Manor,  Defendants, 

July  ISth,  1737. 

S.  C.  1  Atk.  386. 

A  father  purchases  a  copyhold  estate  in  the  name  of  his  son,  then  of  the  age  of  eighteen, 
and  the  father  continues  in  possession  till  his  death.  Upon  evidence,  that  the  father 
had  declared  that  he  had  made  the  purchase  for  his  son's  benefit,  this  shall  be  con- 
adered  as  an  advancement  of  the  son,  and  not  a  trust  for  the  fathw,  though  the  son 
had  given  two  receipts  for  rent  for  the  use  of  his  father.(l) 

The  bill  was  for  an  account  of  the  personal  estate  of  John  Taylor,  the  father,  and  for 
payment  erf  the  distributive  share  which  belonged  to  Thomas,  the  son,  and  to  supply 
the  surrender  of  certain  copyhold  estates  devised  by  the  will  of  Thomas,  the  son. 

In  1720,  the  father  purchased  a  c^yhold  estate  in  the  name  of  Thomas,  his  son, 
who  was  then  eighteen  years  of  age.  The  father  continued  in  possession  till  his  death, 
which  hapjKned  in  1731,  upon  which  Thomas,  the  son,  entered.  On  behalf  of  the 
plaintifi,  evidence  was  adduced  of  the  father's  having  declared  that  he  had  purchased 
the  estate  for  the  sole  use  and  benefit  of  his  sxm  Twmas,  and  of  the  de{112]-fendant 
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John  having  admitted  that  he  knew  that  his  father  had  purchased  the  estate  for  the 
benefit  of  Thomas.  On  the  part  of  the  defendant,  it  was  proved  that  Thom^is  had  in 
1723  and  1724  given  two  receipts  for  rent,  for  the  use  of  his  father. 

In  1733,  Thorns,  the  son,  married  the  plainti£f,  and  bj  his  will,  dated  the  24th  of 
June  1734,  devised  as  follows  : — All  my  estate,  whether  real  or  personal,  including  my 
copyhold  lands,  which  I  have  or  intend  to  surrender  to  my  will,  I  give  two-thirds  thereof 
to  dear  wife,  and  the  remaining  third  I  give  to  the  child  or  children  with  which 
m;^  wife  is  now  ensient,  and  to  the  heirs  of  such  child  or  children  for  ever  ;  and  if  such 
cmld  or  children  shall  not  be  bom  alive,  or  bang  bom  aliv^  shall  die  without  leaving 
lawful  issue,  or  before  he  or  she,  or  they  have  power  to  dispose  of  the  same ;  then  I  give 
the  said  one-thini  to  my  wife  and  her  nurs. 

Thomas,  the  son,  died  without  having  surrendered  the  copyhold  to  the  uses  of  his 
will,  and  his  wife  the  plaintifi  proved  not  to  have  been  with  child. 

The  personal  estate  of  Thomas  was  insufficient  to  pa^  his  debts.  The  distributive 
part  of  the  personal  estate  of  John,  the  father,  was  considerable. 

The  questions  were — 

iBt.  whether  Thomas,  the  son,  was  entitled  to  the  copyhold  purchased  by  his  father 
in  his  name. 

2d]y.  Whether  the  want  of  a  surrender  ought  to  be  supptied  for  the  benefit  of  the 
plaintin. 

3dly.  Whether  the  plaintiff  was  entitled  to  the  remaining  one-third  of  tJie  copyhold 
estates  of  Thomas,  the  son,  "under  his  will 

Mr.  Attorney-General,  Mr.  Brovme,  and  Mr.  Green,  for  the  plaintiff. 

In  Grey  v.  Grey,  1  Ch.  Ca.  296,  and  Mumma  v.  MummA,  2  Vem.  19  ;  Eq.  Ca,  Abr. 
382,  pL  8,  a  purchase  by  a  father  was  held  to  be  an  advancement  of  the  son,  in.  whose 
name  it  was  made,  although  the  father  continued  in  possession. 

So  in  Hdbart  v.  Hobart,  before  Lord  Talbot. 
^    Mr.  Fazakerley,  for  the  defendant  John  Taylor,  contended  that  the  father's  con- 
tinuing in  possession  was  inconsistent  with  any  intention  of  advancing  the  son,  and 
that  the  receipts  given  by  the  son  for  the  use  of  the  father,  amounted  to  a  declaration 
that  he  was  not  beneficially  entitled. 

[113]  As  to  supplying  the  defect  of  the  surrender,  that  the  heir  at  law  had  no  other 
provision  from  his  brother,  and  as  to  him,  would  in  that  case  be  absolutely  disinherited. 

That  as  to  the  devise  of  the  one-third  of  the  copyholds,  it  was  made  upon  a  con- 
tingency which  has  not  happened,  namely,  that  of  the  wife  being  with  child,  and  of  the 
child  not  being  bom  alive. 

Lord  Chancellor  (July  18,  1737).  I  am  of  opinion  it  should  be  considered  as  an 
advancement  for  the  son,  and  found  my  opinion  greatly  on  the  case  of  Jl/«mma  v.  Mumma, 
2  Vern.  19.(2)  And  though  two  receipts  are  produced  umler  the  son's  hand,  for  the 
use  of  the  father,  I  think  that  will  not  alter  the  case,  for  tJoie  son,  being  then  under  age, 
could  give  no  other  receipt  in  discharge  of  the  tenanta  who  held  by  lease  from  the 
father ;  and  in  this  case  I  fun  of  opinion,  parol  evidence  may  be  admitted,  though  indeed 
im^^r,  when  offered  against  tiie  legal  operation  of  a  will,  or  an  implied  trust,  but 
here  it  is  in  support  of  law  and  equity  too.  (1  Vem  467 ;  Eq.  Ca.  Ab.  382,  ShtUes  v. 
Shales.   Gray  v.  Gray,  I  Ch.  Ca.  216.) 

As  to  the  one-third  of  the  copyholds,  I  am  of  opinion  it  was  well  devised,  and  passed 
by  the  will,  so  as  to  have  a  surrender  supplied,  and  that  it  ought  to  be  construea  as  if 
he  had  said,  "  And  If  no  child  be  bom  alive." 

His  Lordship  declared  the  copyhold  estate  at  Little  Shellwood,  was  purchased  by 
John  Taylor,  for  the  benefit  of,  and  by  way  of  advancement  for  Thomas  Taylor,  the 
son,  and  decreed  that  the  defect  of  the  surrender  to  the  use  of  the  will  ought  to  be 
supplied,  and  that  the  defendant,  the  hrar  at  law  of  the  testator  should  surrender  the 
copyhold  land  accordingly.   (Reg.  Lib.  B.  1736,  fol.  488.) 

(The  statement  of  uus  case,  and  the  arguments  of  counsel,  are  taken  from  Lord 
Hardviicke's  Note-book.  The  jud^ent  bom  Atikyns.) 

(1)  So  EUiott  V.  Elliott,  2  Ch.  Ca.  231.  Mumrna  v.  Mumma,  2  Vera.  Bep.  19. 
StUeman  t.  Ashdotmy  2  Atk.  478.  And  when  the  father  is  dead,  the  same  rule  prevails 
between  grandfather  and  grandchildren,  Elrand  v.  Dancer,  2  Oh.  Ca.  26.  So  whm 
a  father  buys  an  estate  in  the  name  of  his  son  and  a  trustee,  the  son  being  only  of  the  age 
of  eight  years  at  his  father's  death,  Lamplugh  v.  Lamplugh,  1  P.  Wms.  111.   So  where 
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a  purchase  is  made  by  a  father  in  his  own  and  his  son's  name.  Scroop  t.  Scroop,  Gh.  Ga. 
28.  Back  v.  Andrews,  2  Vern.  120.  So  where  a  father  purchased  a  copyhold  which 
was  granted  according  to  the  custom  of  the  nuuior,  to  himself,  his  wife,  and  his  son,  to 
take  fcv  th»rHTeBmsucce88ioa,aiidtheUfeQf  thBSurTiTor,i)W  Dyer,  2CozCa.  92. 
MurUa  t.  Franklvti^  1  Swan.  Bep.  14.  But  in  onter  to  repel  the  jpresumption  that  a 
purchase  by  t^e  ^ther  is  intended  as  a  provision  for  his  children,  it  ia  neceasai^  that 
the  evidence  should  be  c<mtemparary  with  the  purchase.  Subsequent  acts  will  not 
convert  an  advancement  for  his  son,  into  a  benmcial  purchase  for  himself,  per  Lord 
Eldon,  Murless  v.  Frcmklin,  ibid. 

(2)  There  the  father  purchased  a  copyhold  in  the  name  of  the  defendant,  his  eldest 
son,  an  infant  of  eleven  years  old,  and  enjoyed  diiring  bis  life,  and  afterwards  having 
surrendered  it  to  the  use  of  his  will,  devised  it  to  his  wife  for  life,  remainder  to  his 
younger  children,  and  made  other  proviaons  for  the  defendant ;  who  having  recovered 
in  ejeotaient,  the  bill  was  to  be  relieved  against  it.  Lord  Chancellor  Jefferies  concaved 
diat  he  bdng  but  an  infant  at  the  time  of  ^e  purchase,  though  the  did  enjc^ 
during  his  UFe,  that  the  purchase  was  an  advancanont  for  ^  son,  and  not  a  trust  for 
the  father.  Eq.  Ca.  Ab.  382,  pL  8. 


[ll^JoANE  Atkimb,  Administratrix  of  Euzabeth  Hicxxx^es,  Plaintiff ;  and  Margaret 
HloooCES,  Executrix  of  Samuel  Hiccocks,  who  was  surviving  Executor  of 
WiLUAH  HicxxKSS,  Qbobge  Thouas  and  Mabt  his  Wife,  Defendants. 

July  im,  1737. 

S.  C.  1  Atk.  600. 

A  testator  bequeaths  to  his  daughter  £200  to  be  paid  to  her  at  the  time  of  her  marriage, 
or  within  three  months  after,  provided  she  marries  with  the  consent  and  approbation 
of  his  two  sons,  or  the  survivor,  and  he  directs  that  his  daughter  until  marriage, 
shall  yearly  receive  the  sum  of  £1 2,  and  he  charges  a  leasehold  estate  with  the  payment 
of  the  yearly  sum  of  £12,  and  also  of  the  said  sum  of  £200,  when  the  same  shall  become 
due  as  thereinbefore  is  appointed  ;  his  daughter  having  died  without  having  been 
numried :  It  was  held,  that  this  l^acy  was  not  vested,  and  not  transmissible  to  her 
representative.  (1) 

Lord  Chcmcellor.  WiUiam  Hiccocks^  father  of  Eligaheth  Hiccocks,  to  whom  plaintiff 
is  administratrix,  made  his  will  December  21,  1713,  and  makes  a  bequest  in  these 
words  : — 

Jtemj  I  give  unto  my  daughter  Elieaheth  Hiccocks,  the  sum  of  £200,  to  be  paid  her 
al  the  time  of  her  marriage,  or  within  three  months  after,  provided  she  marries  with  the 
consent  and  i^robation  of  my  sons  WiUiam  Hiccodcs  and  Samuel  Hiccocket  or  the 
survivor  of  them,  uid  my  will  and  [115]  meaning  is,  that  my  said  daughter  Elitabeth 
shall  yearly  receive  and  be  paid  (until  such  time  as  she  shaft  many),  the  sum  of  £12 
free  luid  clear  of  all  taxes  and  impositions  whatsoever.  And  my  will  and  meaning 
further  is,  that  my  leasehold  estate  commonly  called  Hall's  lease,  shall  stand  and  m 
charged  and  chargeable  loith  the  payment  of  the  said  yearly  sum  of  £12  as  aforraaid, 
and  also  of  the  said  sum  of  £200,  when  the  same  shall  become  due,  as  hereinbefore  is 
appointed  and  declared. 

Then  he  gives  to  his  son  yfUliam  Hiccocks,  the  said  leasehold  estate  called  HalVs, 
subject  neverthel«»  to  the  payment  as  aforesaid,  and  makes  his  two  sons  Wtifiam  ami 
Samuel  Hiccodcs  and  his  daughter  Eliee^th,  executors  and  executrix  of  his  will,  and 
gives  them  the  residue  of  his  personal  estate,  equally  to  be  divided  between  them. 

The  testator  died,  siterwards  ElistAelh  the  daughter  died  without  having  ever  been 
married,  and  the  plahitifE  as  her  administratrix,  hasbrought  this  bill  to  have  the  l^acy 
of  £200  raised  out  of  the  leasehold  estate  on  which  it  is  charged,  and  that  it  may  be 
pfud  to  her. 

The  general  question  is,  whether  this  legacy  is  due^  the  legatee  dying  before  marriage. 

That  depends  on  this  question,  whether  the  l^acy  was  vested  in  the  legatee  so  as 
to  be  transmiseible  to  her  representative.  And  I  am  of  opinion,  that  it  never  vested 
in  the  l^tee ;  and,  consequently,  that  the  plaintiff,  her  administratrix,  cumot  demand 
it. 
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It  has  been  settled  by  many  resolutions,  and  therefore  must  be  admitted,  tliat  where 
a  legacy  is  given  to  one  to  he  'paid  at  a  time  certain,  or  which  can  be  reduced  by  com- 
putation to  a  certainty,  as  at  the  age  of  twenty-one,  in  that  case,  though  the  kgatee 
dies  before  the  time  of  payment  comes,  the  l^;acy  is  Tested  and  transmissible  upon  this 
difierence,  that  the  tiwe  is  annexed  not  to  the  thing  or  substance  of  the  legacy,  but  to 
the  payment^  or  (as  it  is  c^ed)  the  exeeiUion  of  it  This  has  been  estaUisbed  in  this 
Court  ever  since  Cldxry^s  case  in  2  Vent.  342,  and  is  the  rule  both  of  this  Court,  and 
of  the  ecclesiastical  courto,  and  the  executor  or  administrator  may  demand  it  at  such 
time  as  the  legatee  would  have  attained  her  age  of  twenty-one. 

But  in  that  case  the  time  of  payment  is  certain ;  and  must  in  all  events  necessarily 
come,  and  therefore  it  was  reasonable  to  construe  it  as  being  dehUum  in  proBsenti 
$d-\y\.^^ndum  in  futuro,  agreeably  to  the  rules  of  law  in  other  cas^. 


But  I  can  find  no  case  or  authority  whereby  it  has  been  determined  either  in  this 
Court  or  in  the  ecclesiaatical  court,  where  these  legatary  questions  properly  uise,  that 
when  the  time  annexed  to  the  pa3mient  or  execution  of  the  legacy  is  merely  eventual 
or  contingent,  and  may  by  possibility  either  come  or  not  come,  and  the  legatee  dies 
before  it  happens,  that  in  such  case  the  legacy  is  vested  and  transmissible  to  his  re- 
presentative. 

This  being  so,  I  am  left  to  determine  upon  the  reason  of  the  thing,  and  the  general 
rules  laid  down  in  the  law  books. 

1.  Upon  the  reason  of  the  thing  taken  abstractedly  from  the  authorities,  there 
appears  to  me  a  subBtantial  difference  between  the  one  case  and  the  other. 

Where  the  tiTne,  though  futuTe,  is  certain,  and  must  in  all  events  arise,  it  is  a  plain 
indication  of  the  testator's  intention  that  the  legacy  should  in  all  events  be  pud,  and  the 
question  is  only  upon  the  time  when,  which  either  is  or  by  computation  may  be  made 
certain,  upon  the  rule  certum  est  qaod  cerium  reddi  potest. 

But  where  the  time  is  absolutely  uncertain,  depending  upon  the  happening  of  a 
fact  or  an  event,  it  is  plain  that  the  testator  did  not  regard  the  point  of  time,  but  Uut 
fact  or  event,  and  intended  the  legacy  should  be  paid  only  on  the  happening  of  the  fact 
or  event,  and  this  makes  such  an  appointment  of  the  time  of  payment  amount  to  the 
same  thing  as  if  the  legacy  was  made  payable  on  a  condition  or  contingency,  in  which 
case  it  is  dear  that  the  legacy  cannot  be  demanded  unless  the  condition  be  performed, 
or  the  contingency  happens. 

In  the  case  at  bar,  the  sum  of  £200  is  made  payaUe  at  the  time  of  Elizabeth's  marria/ge, 
therefore  it  was  the  event  of  her  marriage,  and  not  merely  the  tune  which  the  testator 
had  in  his  own  view  and  intention,  and  as  she  is  dead  without  being  manied,  that 
event  can  now  never  happen. 

To  this  it  was  objected  by  Mr.  Attorney-General,  on  the  aimiing  of  the  case,  that 
the  case  does  not  differ  in  this  respect  from  a  legacy  made  payable  <U  the  age  of  ttoeniy- 
one,  for  there  is  not  only  a  point  of  time  included,  but  an  event  also,  which  is  contingesit, 
whether  the  kgatee  wiU  ever  attain  that  age  or  not. 

But  to  this  the  answer  is,  that  it  has  uways  been  con-QlTl-Bidered  as  a  description 
of  time,  and  by  computation  is  as  certain  and  ^ed  as  any  other  time ;  and  the  testator's 
intention  in  suspending  the  payment  till  the  age  of  twenty-one  has  always  been  taken 
to  be  only  by  reason  of  the  legal  incapacity  of  the  legatee  till  he  arrives  at  that  age,  when 
the  law  presumes  him  competent  to  give  a  discharge  for  it,  and  to  manage  himself 
and  his  aSairs. 

2dly.  Agreeably  to  this  reasoning  are  the  rules  laid  down  in  the  law  books  which 
relate  to  those  questions. 

Dig.  Lib.  36,  tit.  1,  de  conditionibits  et  demorUrationihus,  Leg.  1. 

Legatis  qucB  relinquuntur  aut  dies  incertus  aul  conditio  adscrihUur ;  avi  si  nihU 
harum  factum  sit,  prcBsentia  sunt,  nisi  si  vi  ipsa  conditio  insit. 

Here  you  observe  a  time  absolutely  uncertain  is  put  upon  the  same  footing  with  a 
condition ;  but  what  follows  is  still  more  express,  and  that  is  in  the  same  Book  of  the 
Digest,  and  the  same  title,  Leg.  75. 

Dies  incertus  conditionem  in  testamento  facit. 

Both  these  passages  are  the  text  law,  and  full  to  the  present  purpose. 

But  as  the  civil  law  is  no  otherwise  of  authority  in  England  than  as  it  has  been 
received  and  allowed  by  usage,  let  us  see  how  it  is  laid  down  by  writers  of  our  own 
who  treat  of  it  upon  that  footing. 

Swinburne,  part  4,  sec.  17,  treats  professedly  of  this  question ;  and  there  he  fully 
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allows  the  difierence  between  a  time  certain  and  a  certain  age  being  annexed  to  the 
substance  or  to  the  execution  of  the  legacy,  according  to  the  rule  in  Clobery's  case ; 
but  he  eipresflly  takes  the  distinction  between  a  time  certain  and  a  time  or  event  un- 
certain, and  in  page  267  of  the  old  Edition  says,  an  uncertain  time  is  compared  to  a 
condition.  And  page  268  he  has  these  words  : — "  Neither  is  it  material  whether  the 
uncertainty  be  jomed  to  the  substance  of  the  legacy  or  disposition,  or  to  the  ezecution 
thereof,  for  in  both  cases  the  l^acy  or  disposition  is  reputed  conditumsl." 

And  page  272,  Be  puts  this  case  in  point  i — "  If  the  testator  bequeaths  to  A.  B. 
£100,  which  he  willeth  to  be  paid  at  the  day  of  her  marriage ;  if  she  die  in  the  mean 
time  the  legacy  dieth  also ;  and  therefore  is  not  lecoTerable  by  her  executors  or  ad- 
ministrators." 

Godolphin,  in  his  Orphan's  Legacy,  page  463,  is  very  full  to  the  same  purpose. 

[118]  If  the  day  be  certain,  he  says,  though  the  legatee  dies  before  it  comes,  the 
legacy  shall  accrue  to  his  executors ;  for  in  that  case  the  legacy  was  due  at  the  testator's 
death,  though  not  payable  till  that  time  certain  be  come.  But  if  the  day  or  time  be 
altogether  uncertain  the  legacy  is  then  as  if  it  were  conditional,  and  the  breach  or 
non-accomplishment  of  a  condition  in  itself  lawful  or  possible,  doth  either  suspend 
or  extinguish  the  legacy. 

In  onler  to  encounter  the  doctrine  laid  down  in  these  books,  a  case  was  cited  by  Mr. 
Attorney-General,  adjudged  on  a  devise  of  a  real  estate  in  a  court  of  common  law.  It 
was  Thomas  v.  Hoicell,  Trin.  4  W.  &  M.  B.  R.  1  Salk.  170. 

One  devised  land  to  his  eldest  daughter  upon  condition  that  she  should  marry 
his  nephew  at  or  before  her  attaining  the  age  of  twenty-one. 

The  nephew  died  young,  and  the  daughter  never  refused  and  indeed  never  was 
required  to  marry  him.  After  the  death  of  the  nephew,  the  daughter  being  about 
seventeen,  married  /.  S.,  and  it  was  adjudged  in  C.  B.  that  the  condition  was  not  broken 
being  become  impossible  by  the  act  of  God;  and  the  judgment  was  afterwards  affirmed 
in  error  in  R  K. 

But  that  case  differs  totally  from  the  present ;  there  the  condition  was  subsequent 
and  plainly  became  impossible  by  the  act  of  God,  which  always  excuses  the  non-perlorm- 
anoe  of  a  subsequent  condition. 

The  daughter  had  time  to  marry  him  till  he  attained  twenty-one.  And  he  died 
long  before. 

In  the  case  in  question,  the  condition  did  not  become  impossible  for  she  was  not 
restrained  to  marry  a  particular  person,  but  might  have  married  any  num ;  and  it 
must  be  presumed  that  it  was  m  her  power  to  have  married  somebody  or  other  before 
her  death. 

(    Besides,  I  take  the  condition  of  marriage  in  this  case  to  be  a  condition  precedent. 
'    One  objection  was  made  on  the  part  of  the  plaintiff,  which  deserves  to  be  considered 
in  this  place,  that  by  the  intent  of  the  testator  appearing  in  his  will  this  legacy  must 
be  taken  to  be  vested,  because  he  has  given  interest  (2)  for  it  in  the  mean  time. 

[119]  That  the  £12  per  annum  was  at  the  time  of  making  this  will  just  equ^  to  the 
legal  interest  of  £200  ;  and  in  cases  of  legacies  given  at  the  age  of  ttventy-one,  if  interest 
has  been  given  in  the  mean  time  they  have  been  held  to  be  vested ;  and  that  this 
case  fal^  under  the  same  reason. 

The  ease  referred  to  is  right,  but  it  is  not  similar  to  the  present,  for  there  the  tirne 
is  certain,  and  there  is  no  resolution  or  book-case  where  that  haa  been  so  held  upon 
an  uncertain  time  of  payment  or  a  time  depending  on  a  contingent  event ;  conse- 
quently no  inference  can  be  drawn  from  that  case. 

Besides  in  tliis  will  it  is  not  given  as  interest,  but  by  way  of  annuity  issuing  out  of  a 
leasehold  estate ;  and  it  is  material  to  olserve  upon  the  penning  of  this  will,  that  the 
testator  has  chained  the  same  leasehold  estate  with  the  payment  of  the  said  sum  of 
£200,  when  the  same  shall  become  due  as  hereinbefore  is  appointed. 

These  words  express  that  he  intended  and  tmderstood  that  the  £200  should  not  be 
due,  i.e.  in  other  words  vested  till  the  time  at  which  he  had  appointed  it  to  be  paid. 

But  here  is  another  point  in  this  case 'which  makes  it  a  very  strong  one  against 
the  legacy  being  transmissible  to  th^  administrator,  which  is  the  condition  of  marrying 
with  the  consent  of  the  executors  ;  provided  she  marries  with  the  consent  and  approbft' 
tion  of  my  sons  Wm.  Hiccocks  and  Samuel  Hiccocks,  and  the  survivor  of  them. 

•  //  is  true  that  as  the  legacy  is  not  given  over  in  case  of  marrying  without  such 
consent,  it  would  have  been  construed  to  be  only  in  terronm;  but  still  according 
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to  all  the  books  and  cases  on  this  multifariouB  head  a  marriage  in  fact  is  neoenaiy  to 
make  the  legacy  become  due  and  payable. 

So  is  Swinb.  part  4,  sect.  12  :  his  words  are  "  Where  it  is  said,  before  that  the  con- 
dition of  marrying  with  the  consent  of  another  is  void,  so  that  the  executor  or  legatory 
on  whom  the  condition  is  imposed  is  neither  bound  to  obtain  or  yet  to  crave  such  consent ; 
yet  the  person  on  whom  the  condition  is  imposed  cannot  be  executor,  nor  get  the  lunacy 
unless  he  do  marry.  For  though  he  need  not  so  much  as  crave  the  ccmsent  of  the 
other,  seeing  that  part  of  the  c(m-[120]-dition  is  unlawful,  yet  he  must  marry  e'er 
he  can  pretend  any  title  to  the  executorship  or  legacy,  seeing  that  part  ol  the  condition 
is  not  unlawful" 

This  difiera  from  1  Salk.  170,  for  there  the  condition  did  not  become  impoBsible 
by  the  act  of  God,  for  it  must  be  presumed  that  she  might  have  maxried  dunng  her 

lifetime. 

.  As  I  think  this  is  the  legal  construction  of  the  will  so  it  appears  to  me  to  be  perfectly 
agreeable  to  the  real,  actual  intention  of  the  testator.    His  meaning  plainly  was  this  : — 

That  if  his  daughter  married  she  should  have  £200  for  her  portitm,  to  be  taken 
out  of  his  leasehold  estate ;  and  a  maintenance  of  £12  per  annum,  by  way  of  annuity, 
out  of  it  in  the  mean  time ;  but  that  if  she  did  not  marry  at  all,  the  £200  should  not  be 
taken  out  of  his  leasehold  estate  to  the  prejudice  of  his  sons ;  but  should  sink  into  it 
for  their  benefit ;  and  that  she  should  nave  the  £12  per  yeax  for  her  maintenance 
during  her  living  single. 

The  consequence  oif  this  is,  that  the  lull  must  be  dismissed  :  but  I  will  sive  no  costs. 

(This  ease  is  copied  verheUim  from  a  manuscript  in  Ixml  Ha/rdrndoe's  handwriting.) 

(1)  So  Garbut  v.  HUt&n,  1  Atk.  381.  EUffn.  v.  Elian,,  3  Atk.  504.  Hemings  y. 
Munddey,  1  Bro.  Ch.  Ca.  303.  But  a  distinction  has  been  made  between  a  particular 
legacy  and  the  bequest  of  a  residue,  upon  the  groimd  of  preventing  an  intestacy ;  aa 
where  a  totator  ^ter  giving  a  legacy  to  R.,  and  whom  he  made  sole  executor,  be- 
queathed tiie  residue  of  his  estate  to  R.  and  J.  C.  upon  trust  to  invest  upon  government, 
or  real  securities  in  their  names,  or  the  name  of  the  survivor,  and  to  pay  the  dimdends 
emd  produce  equally  between  his  two  great  nieces,  until  their  respective  marriagea, 
and  after  their  respective  marriages,  to  assign  and  transfer  th»r  respective  moieties 
or  shares  thereof  unto  them  respectively ;  it  was  held  under  the  circumstances  of  the 
oieces  being  adult  at  the  date  of  the  will,  the  whole  of  the  interest  being  given  to  them, 
the  marriage  not  being  a  condition  precedent  to  the  vesting,  and  of  its  ^ing  a  residue 
without  any  bequest  over,  that  upon  the  death  of  one  of  the  nieces  without  being 
married,  the  moiety  of  the  residue  vested  in  her  and  passed  to  her  representative. 
Booth  V.  Booth,  4  Ves.  399.  With  respect  to  Booth  v.  Booth,  Sir  William  Grant  eays, 
"  Lord  Alvanley  felt  he  had  a  difficult  case  to  deal  with.  Some  violence  was  done  to 
the  words  in  favour  of  what  he  conceived  to  be,  and  what  in  all  probabiUty  was,  the 
intention."  Leake  v.  Robinson,  2  Meriv.  Kep.  387.  But  if  it  be  a  residue  with  a  bequest 
over,  there  is  no  difference  between  a  residue  and  particular  lM;acies,  ibid. 

(2)  Where  the  whole  interest  has  been  given  it  luis  always  a&rded  a  straig  presump- 
tion of  intention  to  vest  the  capital,  Fonnereau  v.  Fonnereau,  3  Atk.  645.  Booth  v. 
Booth,  4  Yes.  399,  but  which  presumption  is  not  afforded  by  a  direction  for  maintenance, 
out  of  the  mterest,  Pvlsford  v.  Hunter ^  3  Bro.  Ch.  Ca.  419.  Leake  v.  Robinson^  3 
MeriTale'8Sep.386« 

[121]  The  Atiornet-General  at  the  Relation  of  John  Brewridge  and  Othen,  on  behalf 

of  themselves  and  all  the  rest  of  the  Inhabitants  of  the  Hamlet  of  Sandfordy  in 
the  Parish  of  Credlton,  in  the  County  of  Devon,  Plaintiffs ;  and  Sir  John  Davy,  Bart, 
and  Others,  being  the  Twelve  Governors  of  the  Hereditaments  and  Goods  of  the 
Church  of  Crediton,  in  their  private  capacity,  and  the  said  Twelve  Governors  in 
their  corporate  capacity,  and  the  Bishop  of  Exsmt,  and  Jaubs  Lomg,  and  Thbo- 
FHILUS  JEElacehall,  Clerks,  Defendants. 


By  letters  patent  three  of  twelve  governors,  together  with  the  assent  of  the  major 

part  of  the  inhabitants  of  Sandford  were  empowered  to  nominate  and  appoint  a 
chaplain  for  the  village  or  hamlet  of  Sandford,  and  with  the  like  assent  to  remove 


VuZy  25iA,  1737. 


WKT  T.  HABD.  138. 


ATTORNBY-GBNBRAL  V.  DAVY 


853 


him  on  leaHHuble  cause.  One  of  the  three  gorernois  with  the  assent  of  the  major 
part  ct  the  inhabitants  appointed  one  person ;  and  the  other  two  of  the  three 
goremors,  with  the  assent  of  a  smaller  txiuuber  of  the  inhabitants,  appointed 
another  person  to  be  chaplain — both  appointments  were  held  invalid : — but  where 
a  chaplain  was  appointed  by  two  of  the  three  governors,  with  the  approbation  ol 
the  major  part  of  the  inhabitants,  but  the  other  of  the  three  governors  refused  to 
jdn  in  the  appcnntment, — such  appointment  was  held  valid. 

Ejng  Edward  the  Sixth,  by  letters  patent,  dated  the  2nd  of  April,  in  the  first  year 
of  his  reign,  {^;ranted  to  the  inhabitants  of  Crediton,  that  thenceforth  there  should 
for  ever  m  witlun  the  said  parish,  of  the  inhabitants  thereof  twelve  governors  of  the 
hereditamei^  and  goods  of  the  said  church,  whereof  three  were  tdways  to  be  inh^itants 
of  the  luunlet  of  Scmdford,  which  is  part  of  the  same  parish ;  and  that  such  twelve 
governors  should  be  one  body  incorporated  for  ever  by  the  name  of  the  twelve  govemora 
ct  the  hereditaments  and  goods  of  the  church  of  Crediton,  otherwise  Kvrton ;  and  the 
parish  church  of  CredUon,  SL  SwythvrCs  chapel,  in  Sandford,  and  other  premises; 
and  the  advowson  and  right  of  patronage  of  the  vicarage  oS^Crediton  were  [122G  granted 
to  the  said  twelve  governors  and  their  successors.  And  it  was  further  granted  that 
the  church  of  the  bte  college  of  Crediton  should  be  the  parish  church  of  the  parish 
of  Crediton  ;  and  that  St.  Swythin's  Chapel,  at  Scmdford,  should  for  ever  be  annexed 
to  the  church  <tf  Crediton,  for  the  use  of  the  inhabitants  of  that  hamlet ;  and  that 
^e  inhabitants  of  Sandford,  or  the  major  part  of  them  should  from  time  to  time, 
from  amoiwBt  themselves,  choose  keepers  or  wardens  of  the  goods  and  chattels  of  the 
chapel  of  Sandford ;  tad  thAt  the  said  twelve  sovemors  or  th^r  saccessors,  or  the 
major  part  of  them,  one  of  which  was  to  be  arrays  of  Sandford,  was  to  present  a 
sufficient  derk  to  the  ordinair  to  be  vicar  preacher  of  the  church  of  KvUn.  And 
it  was  further  granted  that  the  said  twelve  eovernors  should  find  two  chaplains,  in 
aid  of  the  vicar  o^  Crediton,  which  two  chamains  the  said  twelve  govemois  were  to 
name  and  appoint  from  time  to  time,  and  for  reasonable  cause  to  remove  at  Uieir 
treasure  and  place  others  in  their  stead,  as  there  should  be  occasion. 

And  further  quod  illi  tres  duod,  gtibemat.  qui  ex  parte  vUl.  de  Samford  wed.  de 
tempore  zn  tempus  fuerunt  una  cum  assensu  majorts  partis  vnJiabitarU.  ejusdem  vUl. 
de  Samford  nominalnuU  appunUuabunt  unum  eapellanum  ad  servitia  et  saoramenta 
administrand.  in  dicta  eapdla  et  psr  illos  tres  duodeceia  guber.  mi  ex  parte,  dc,  fuerint 
una  cum  assensu  predict,  majoris  partis  vnkuMtant.  ejusdem  vul.  de  tempore  in  tempus 
pro  ralionabili  causa  [capellanus]  expellatur  et  amoveatur  et  alius  in  ejus  loco  ponatur. 

Iheee  letters  patent  were  confirmed  by  letters  patent  of  Queen  Elisabeth,  dated 
the  5th  jf  July,  in  the  second  year  of  her  reign. 

In  the  year  1730  the  chaplain  of  Sandford  died,  upon  which  the  three  govemots 
for  Sandford  appointed  a  day  tor  the  election  of  a  chaplam  in  his  room.  The  defendants 
Long  and  Blackhall,  were  candidates.  John  White  one  of  the  three  governors,  and 
a  great  number  of  the  inhabitants  voted  for  Mr.  Long.  Sir  John  Davy  and  Brown, 
the  other  two  governors,  and  some  of  the  inhabitants,  voted  for  Mr.  BlackhaU,  It 
appeared,  upon  a  poll,  that  the  former  had  101  and  the  latter  31  votes.  White  and  those 
inhi^tants  who  voted  for  Mr.  Long  declared  him  duly  elected,  and  signed  a  papra- 
to  that  effect.  Sir  John  Davy  and  Brown  refused  to  sign  it,  and  signed  another  paper 
DMnh^g  and  appointing  Mr.  Bladchall  to  be  chaplain. 

[123]  Iheae  two  papers  were  presented  to  the  twelve  governors ;  and  they  all 
except  Ur.  White  rehued  to  admit  Mr.  Long,  and  insisted  that  Mr.  Blaekhali  was  duly 
elected  chMolain. 

The  information  was  filed  calUng  for  an  account  of  the  revenues  (d  the  charity 
lands,  and  that  a  chaplain  might  be  forthwith  appointed,  for  the  hamlet  of  Sandford  ; 
and  if  the  said  Long  was  Amy  elected  chaplain,  then  that  he  might  be  admitted  to 
the  office.  The  information  likewise  complained  of  some  supposed  irregularities  in 
the  election     some  of  the  govemois. 

This  cause  was  heard  before  Lord  Talbot,  oa  the  28th  of  January,  and  the  1st  and 
2nd  of  February  1736,  and  by  the  decree  it  was  declared ;  that  neither  Long  nor 
BUtckhaU  were  duly  elected  ;  and  the  three  governors  for  Sandford  were  directed 
to  proceed  to  nominate  a  chajdain,  and  to  give  notice  to  the  inhabitants  to  meet  on 
the  Sunday  se'night  next  after  such  nomination,  in  order  that  they  or  the  major  part 
of  those  present  might  assent  to  or  dissent  from  such  nomination ;  and  in  case  they, 
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or  the  major  part  of  them  should  assent,  then  the  person  nominated  was  to  be  admitted, 
but  subject  to  be  removed  in  the  manner  mentioned  in  the  charter.  Accounts  were 
directed  relative  to  the  revenues  o£  the  charity,  and  the  costs  relative  to  t^e  election 
of  the  chaplain,  and  such  accounts  were  directed  to  be  paid  out  of  the  estate,  and  as 

to  the  other  matters,  the  information  was  dismissed  with  coste. 
Against  this  decree,  the  relators  presented  a  petition  of  rehearing. 
1st,  Because  it  declared  the  election  of  Mr.  Long  void. 

2dly,  In  respect  of  the  manner  in  which  it  directed  the  new  election  to  he  made, 
because  the  intent  of  the  grant  was  as  they  apprehended,  either  that  the  three  governors, 
and  the  inhabitants,  or  the  major  part  of  them  should  together  join  in  the  choice  of 
a  chaplain,  or  else  that  the  said  three  governors,  or  the  major  part  of  them  shonld 
nominate  as  duly  elected,  and  appoint  wh(nn  the  majir  part  of  the  said  inhabitants 
should  elect. 

Sdly,  Because  as  to  the  other  matters  the  infoimation  was  dismissed  with  costs. 

Mr.  Attomey-OenenU  and  Mr.  FasakerUy  for  the  relators,  and  Mr.  MUU  for  ths 
defendant  Long,  contended,  that  by  the  grant,  the  three  governors  were  appointed 
to  preside  at  the  election,  but  not  to  exercise  any  further  power.  That  it  [1241 
an  election  by  the  inhabitants,  and  these  three  governors  were  to  be  of  the  quorum. 
That  if  a  charter  be  granted  to  a  mayor  and  aldermen,  qiumim  (mayor)  unum  esse 
votumus  the  assent  of  the  mayor  is  not  necessary.  That  if  the  construction  contended 
for  on  the  other  side  should  prevail,  the  hamlet  might  for  ever  continue  without  a 
chaplain,  as  no  provision  is  made  against  the  event  of  the  inhabitants  dissentmg 
from  the  nomination  of  the  governors.  That  it  is  the  assent  which  siTes  validitj 
to  the  act.  The  govemoTs  have  indeed  the  presentation,  but  the  inhabitants  are 
entided  to  the  nomination.  The  govwnors  can  <ndy  nominate  such  person  as  the 
inhabitants  assent  to. 

Mr.  .Bnnm,  Mr.  Pauncefort,  and  Mr.  Hamilton  for  the  governors. 

If  there  be  a  bare  authori^  vested  in  the  governors,  all  must  concur,  1  Salk.  476. 
Case  of  New  College  Oxford,  Dyer,  247.  This  alone  would  be  suffident  to  invalidate 
Mr.  Long's  election.  The  power  of  removing  is  granted  in  the  same  manner  aa 
the  power  of  appcnnting.  The  word  assent  cannot  he  construed  to  import  a  joining 
in  the  original  act.  Attorney-General  v.  The  Inhabitants  of  Ottery  St.  Mary's,  Hob. 
308.  This  resembles  the  case  of  a  bishop  authorised  to  grant  leases  with  the  assent 
of  the  dean  and  chapter,  H  H.  6,  16,  17.  In  The  Atiomey-General  v.  Gilbert,  31  May, 
1  Geo.  2,  in  Chancery,  the  testator  gave  his  estate  to  six  trustees  and  executors,  and 
directed  that  his  executors,  with  the  consent  of  the  inhabitants,  should  choose  a  minister 
to  officiate  when  the  parson  should  be  at  another  place.  The  court  declared  that 
the  right  of  election  was  in  the  trustees,  and  directed  them  to  meet  and  agree  upon 
a  proper  person ;  and  that  they  should  give  public  notice  in  the  church  for  the  in- 
habitants to  elect,  &c. 

The  Lord  Chancellor  (July  25,  1737).  The  first  thing  to  be  considered  is,  what 
is  the  true  construction  of  this  diarter  ?  Secondly,  What  will  be  the  consequence 
of  such  construction  t 

As  to  the  first,  I  am  of  opinion,  that  the  right  of  nomination  and  appointment 
is  given  to  the  three  governors ;  and  that  the  inhabitants,  or  the  major  part  of  them, 
have  a  power  of  assenting  to,  or  dissenting  from  it.  That  this  is  the  true  construction, 
appears  not  only  from  the  words  of  the  particular  clause,  but  from  the  whole  tenor 
of  the  charter.  By  the  clause  itself,  these  three  of  the  twelve  governors,  together 
with  the  assent  of  the  major  part  of  the  inhabitants,  are  to  il2S\  nominate  and  appdnt 
Here  are  two  distinct  acts.  The  nomination  is  given  to  one,  the  approbadon  to  the 
other.  The  words  must  receive  the  same  construction  which  is  given  to  them  in  similar 
cases.  Officers  are  frequently  directed  to  be  elected  with  the  approbation  of  the  Crcnrn. 
Bishops  are  authorised  to  grant  leases  with  the  assent  of  the  Chapter.  By  other  clauses 
in  the  charter,  the  church  and  chapel  are  granted  to  the  twelve  governors  ;  and  the 
right  of  nominating  the  vicar  is  expressly  granted  to  the  twelve  governors.  The  right 
of  nominating  the  chaplain  is  taken  out  of  the  twelve,  and  restrained  to  the  three 
governors,  for  the  hamlet  of  Sandford  ;  but  the  act  to  be  done  is  the  same,  excepting 
that  the  assent  of  the  inhabitants  is  required.  Upon  the  oonstruotioi  contended  for, 
there  would  be  no  reason  for  naming  these  three  goremorB.  uid  Berenng  them  from 
the  twelve. 

It  would,  indeed,  be  a  strange  construction,  that  because  these  three  goremoTS 
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are  to  do  an  act  wit^  the  assent  of  the  major  part  of  the  inhabitants,  ergo,  the  major 
part  of  the  inhabitanta  are  to  do  the  very  same  act  without  them.  The  intent  of  the 
Crown  was  to  give  to  the  one  a  negative  upon  the  other.  The  power  of  removal  is 
granted  under  the  same  form  of  expression ;  and  it  would  be  monstrous  if  the  parish- 
ioners were  to  have  that  power  without  the  concurrence  of  the  three  governors. 
The  case  cited  is  in  point,  but  the  present  appears  to  me  to  be  stnmger. 

It  only  remains  to  be  considered,  what  wm  be  the  consequence  of  this  construction  1 
It  may  be  made  a  matter  of  doubt,  whether  the  two  governors  can  bind  the  other ; 
but  it  is  not  material  to  decide  that  point  at  present. 

Cases  have  been  put,  in  which  tliis  construction  mi^ht  defeat  the  objects  of  the 
charter.  These  events  are  not  to  be  presumed,  and  certain  inconvenience  would  arise 
from  the  other  construction,  which  would  take  away  all  right  and  authority  from  the 
three  goyemors ;  but  whatever  inconveniences  may  arise,  I  cannot  vary  the  charter. 
The  parties  must  ta^  it,  subject  to  the  terms  imposed  upon  them  by  the  Grown.  There 
may,  however,  be  some  objections  to  the  form  oi  the  decree. 

His  Lordship  declared,  that  the  defendant  BladchaU  is  not  duly  ntmiinated  or 
appointed  chaplain  of  the  chapel  of  Sandford,  and  that  the  defendant  Long  is  not  Uke- 
wise  duly  zunninated  or  appointed  chaplain  thereof,  and  therefore  doth  order  and 
decree,  that  the  defendants.  Sir  J.  Davy,  Robert  Snow,  [126]  snd  Boberl  Bead,  being 
the  three  governors  on  the  part  of  the  vUl  or  hamlet  of  Sandford,  do  forthwith  proceed 
to  nominate  a  chaplain  to  perform  divine  service  in  the  said  chapel  of  Sandford,  and 
do  thereupon  give  public  notice  in  writing  to  the  inhabitants  of  the  said  vill  or  hamlet, 
by  afiOixin^  such  notice,  on  the  door  of  the  said  chapel,  before  the  first  Sunday  after 
such  noQunation  whereon  divine  service  shall  be  performed  in  the  said  chapel  as  afore- 
saod,  in  order  that  they,  or  the  major  part  of  them,  who  shall  be  present  at  such  meet- 
ing, may  assent  to  or  dissent  from  such  nomination ;  and  in  case  they,  or  the  major 
part  of  them,  shall  assent  thereto,  the  person  so  ncnninated  is  to  be  admitted  to  hold 
and  enjoy  the  said  office  according  to  the  charter ;  but  in  case  the  said  inhabitants, 
or  the  major  part  of  them,  shall  not  assent  to  such  nomination,  so  to  be  made,  then 
either  party  is  to  be  at  liberty  to  apply  to  the  Court ;  and  his  Ix>rdship  declared,  that 
the  three  defendants,  the  governors,  have  no  right  to  vote  as  inhabitants,  in  giving 
such  assent  or  dissent.    (Reg.  Lib.  A.  1736,  fo.  671.) 

In  consequence  of  this  decision  a  new  election  took  place,  at  which  Mr.  Barker 
was  nominated  by  two  of  the  three  governors,  and  was  appn^ved  of  by  a  majority 
oi  the  inhabitants.  The  other  of  the  three  governors  refused  to  join  in  the  nomination 
of  Mr.  Barker. 

Mr.  Barker  and  two  governors  presented  a  petition,  praying  that  he  mi^t  be 
declared  dul^  elected,  and  might  enjoy  his  office,  and  have  the  salary  paid  him. 

This  petition  coming  on  to  be  heard  on  the  27th  of  July  1741,  Mr.  Attorney' 
General  and  Mr.  Murray  were  heard  agiunst  the  petition. 

In  corporations  the  majority  will  conclude  the  rest,  and  what  is  done  by  them, 
is  the  act  of  the  whole  body ;  but  here  these  three  governors  are  not  a  separate  corporate 
body,  but  have  a  special  power  by  the  charter  delegated  to  them  to  do  this  act,  and 
the  words  of  it  are  express,  Illi  tres,  dc.  These  three  are  expressly  directed  to  choose. 
If  two  only  concur,  how  can  it  be  said  that  the  three  choose  1  Where  powers  are 
given  to  particular  persons  all  must  concur,  as  in  the  case  of  powers  of  attorney,  and  such 
powers  will  not  survive.  So  it  was,  where  executors  had  a  power  by  will  to  sell  lands, 
till  the  statute  of  Hen.  8th.  The  question  then  is,  whether  these  three  can  be  con- 
sidered as  a  common  council  of  the  [127]  corporation.  Where  the  charter  intended 
that  a  majority  should  do  the  act,  it  has  expressly  said  so,  as  in  the  election  of  new 
governors.  Kothing  is  here  to  be  done  by  the  corporation.  This  act  is  not  to  be  done 
under  their  seal,  nor  is  any  report  to  be  made  to  them.  Therefore,  it  is  not  like  a 
corporate  act  to  be  done  by  a  select  body,  but  the  whole  power  is  in  them,  and  the  in- 
habitants are  no  part  of  the  corporation,  but  a  distinct  power  is  given  to  them  ;  though 
the  governors  are  described  as  governors,  yet  notwith^nding  that  description, 
the  power  may  be  given  to  them  in  their  private  capacity. 

Lord  Chancellor.  This  case  must  be  determined  on  the  rules  of  law  in  the  con- 
struction of  the  charters  of  the  Crown,  and  in  the  same  manner  as  if  the  question 
arose  on  an  informaticm  or  mandamus. 

The  charter  incorporates  the  twelve  governors,  and  the  rest  of  it  consists  in  the 
distribution  of  particular  powers  to  the  members  of  the  corporation ;  whereas  in 
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charters  for  public  or  private  ^vemment  powers  are  eiven  to  particular  parts  of  the 
body.  They  vest  in  respect  of  interest  in  the  whole  bo^,  and  in  pcui^  <rf  oxerdse  <mly 
in  the  part  of  the  corporation  to  whom  the  power  is  g^ven,  as  in  common  council,  &c 
Of  this  kind  is  the  power  in  question.  It  is  not  every  act  of  a  coiporaticm  which  need 
be  under  the  seal  of  the  corporation.  Elections  never  are,  nor  need  they  by  lav  be  ao. 

I  think  that  this  election  is  a  corporate  act,  and  that  the  three  governors  make 
the  election  as  a  select  number  of  the  corporation,  appointed  for  that  purpose. 

By  the  rules  of  law,  where  corporate  acts  are  to  be  done  by  the  whole  body,  or  by 
a  select  number  of  it,  it  is  not  necessary  all  should  concur. 

This  is  a  rule  of  law,  and  no  words  are  required  to  give  this  power  to  the  majority, 
where  an  act  is  directed  to  be  done  by  them,  or  a  major  part.  The  true  construction 
is,  that  the  words  do  not  respect  the  doing  the  act  itself,  but  respect  the  meeting,  and 
give  a  power  upon  a  proper  siunmons  to  the  whole  body,  for  the  major  part  to  meet, 
for  the  purpose  of  doing  such  acts.  In  such  cases,  if  a  major  part  <h  the  body  meet 
a  major  part  of  those  thus  met,  though  less  than  a  major  part  of  the  whole  may  do 
the  act ;  out  without  such  a  clause  all  must  meet^  and  then  the  major  part  met  con- 
clude the  whole  body. 

In  the  present  case  all  met,  and  the  major  part  concur.  [128]  I  think,  therefore, 
that  the  majority  present  must  have  the  power  to  nominate,  and  this  vt  res  magit 
valeat  quam  pereat. 

This  is  not  to  be  compared  to  powers  delegated  to  private  persons,  because  in  those 
cases  the  acts  to  be  done  are  not  corporate  acts,  and  the  powers  do  not  vest  in  them 
in  a  body,  but  are  to  be  exercised  by  them  individually. 

It  is  probable  that  the  number  three  was  selected  that  there  might  always  be  a 
majority,  and  a  construction  giving  a  negative  to  a  single  governor,  might  be  attended 
with  great  inconvenience. 

His  Lordship  declared,  that  the  petitioner  Barker  was  duly  nominated  and  ap- 
pointed t-o  be  chaplain  of  the  said  vill  of  Sandford,  and  that  he  should  hold  and 
enjoy  the  place,  and  that  the  corporation  should  pay  him  the  arrears,  and  tiie  salary 
for  the  future.   {Reg,  Lib.  A.  1740,  fo.  594.) 

(The  first  part  of  this  case  is  taken  from  Lord  Hardvncke's  Note-book ;  the  second 
part  of  the  case  where  it  came  on  to  be  heard,  on  the  27th  of  July  1741.  from  a 
Manuscript  Report  of  Mr.  Fofrester's.) 

Medley  v.  Peabce. 
Jiiiy28(A,  1737. 

Lord  Chaneellor.  The  course  of  the  Court,  according  to  strict  rule,  is,  that  an 
order  is  necessary  for  the  examination  of  a  witness,  to  matters  of  account,  before  the 
Master,  who  had  been  examined  to  other  facts  before  the  hearing,  but  the  practice 
is  contra.   (This  case  is  taken  from  Lord  Hardvneke's  Note-book.) 

[129]  Anonymous. 
JiUySOth,  1737. 

Plea  of  bankruptcy  allowed  though  it  did  not  aver  that  the  commission  was  io  force.(l) 
If  a  commission  abates  by  the  death  of  the  King,  or  is  superseded  by  the  consent 
of  the  creditors,  the  property  remains  in  the  assignees  until  a  re-assignment ;  but 
if  it  is  superseded  for  irregularity  it  is  void,  ab  initio,  and  the  assignment  made 

is  void. 

To  a  bill  by  an  executor  for  an  account  and  discovery  of  moneys  due  to  the  testator, 
the  defendant  pleaded  that  the  testator  was  a  bankrupt,  and  that  the  assignees  under 
the  commission  were  not  made  parties  to  the  suit.  It  was  insisted  that  this  plea  wu 
bad,  because  it  was  not  averred  that  the  commission  was  in  force,  and  that  in  fact 
it  had  been  superseded. 

Lord  Chancellor.  Where  a  commission  has  been  regularly  issued,  and  an  assigtt- 
ment  made ;  that  vests  the  property  of  the  bankrupt's  goods  in  the  asBignees,  ad 
if  the  commisswn  abates  by  uie  death  of  the  Emg,  or  is  superseded  by  consent  dn 
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creditoia,  yet  th»  pioperty  remains  in  the  assignees  until  a  re-assignmmt  is  made. 
But  if  it  be  supeisedwl  for  irregularity  in  the  commission,  the  whole  becomes  Toid, 
ab  initio,  and  the  assignment  made  in  pursuance  of  it  is  therefore  void  likewise,  but 
I  cannot  intend  that  such  a  superaedeae  has  taken  place. 
Plea  allowed. 

(The  report  of  this  case  is  taken  from  Mr.  Forrester's  manuscript.  It  is  not  to  be 
found  in.  liord  Hctrdwu^*s  Note-book.) 

(1)  Plea  of  bankruptcy  to  a  bill  by  an  heir  at  law  against  a  devisee,  must  aver 
distinctly,  and  in  succession,  the  facts  upon  which  the  bankruptcy  rests.  Not  suffi- 
cient for  the  devisee  to  aver,  by  his  plea,  that  a  commission  of  bankruptcy  was  issued 
against  the  plaintifi,  under  which  he  was  afterwards  duly  found  and  declared  a  bank- 
rapt  and  that  his  estates  said  efiects  were  tiiereupon  duly  assigned  to  the  asugnees. 
Carleton  t.  Sir  W.  Leightm,  3  Mer.  Rep.  667. 

Q30]  SafiKiFF  V.  Spabks. 
JvlymK  1737. 

A  mortgagor  cannot  be  finally  foreclosed,  until  an  order  absolute  be  obtained  for  that 
purpose.  (So  SlenAotue  t.  EaH^  2  Ves.  450,  and  see  Thom^^on  v.  ffranj,  4  BAadd. 
Rep.  438.) 

This  wag  a  lull  to  redeem  to  which  the  defendant  pleaded  the  usual  order  obtained 
in  a  former  suit  by  the  mortgagee  to  foreclose  that  the  mortgagor  should  stand  fore- 
closed unless  the  money  was  paid  by  a  certain  day. 

Lord  Chancellor.  A  mortgagor  cannot  be  finally  foreclosed  until  an  order  absolute 
is  obtained  for  that  purpose.  It  was  the  ancient  practice  than  on  a  decretal  order 
to  stand  foreclosed,  imless  the  money  was  paid  by  a  certain  day,  that  after  that  day 
the  mortgagor  was  of  course  absolutely  foreclosed,  but  now  that  order  is  in  the  nature 
c&  an  order  to  shew  cause,  and  must  be  made  al»olute  on  an  affidavit  that  the  money 
was  not  paid  at  the  day,  by  anotiier  order  that  the  mortgagor  shall  stand  absolutely 
foreclosed- 

Plea  oremded.  And  the  usual  account  directed  of  what  was  due  for  principal 
and  interest,  &c.   (Reg.  Lib.  E  1737,  fo.  334.) 

(The  report  of  this  case  is  taken  from  Mr.  Forrestsr^s  manuscript.  It  is  not 
to  be  found  in  Lord  Hardwicke^s  Note-book.) 

Benkett  v.  Walker  and  Golebbook. 
Avgrut  Ut,  1737< 

Where  a  purchaser  without  notice  has  conveyed  to  a  purchaser  with  notice,  the  latter 
purchaser  may  plead  that  the  first  purchase  was  without  notice.  (So  Brandlyn 
V.  Ord,  post.  Ijmther  v.  Carlton,  2  Aflc.  242.   Macqueen  v.  Farquhar,  11  Ves.  478.) 

Iliis  was  a  bill  for  the  discovery  of  defendants'  title  to  the  advowson  of  iMmington. 
The  defendant  Walker  pleaded  that  he  purchased  from  the  defendant  Cdebro(dc,  and 
that  Cdebrock  was  a  purchaser  without  notice,  but  admitted  that  [131]  he  had  himself 
notice  of  the  claim  before  the  conveyance  was  completed. 

Mr.  Flayer^  Mr.  Hamilton,  and  Mr.  Clarke  in  support  of  the  plea,  cited  Lowther 
T.  Carleton,  coram  Taibot,  11th  April  1736,  and  2  Atk.  242.  Harrison  v.  Forth, 
Prec.  Gh.  51.  In  which  Lord  Somers  held  that  a  purchaser  with  notice  might  avail 
himself  of  a  prior  purchaser  without  notice,  for  otherwise  an  innocent  purchaser 
might  be  depnved  of  the  benefit  of  ever  selling  his  estate. 

Lord  ChanceUor.  Where  a  purchaser  without  notice  has  conveyed  to  a  purchaser 
with  notice,  the  latter  piuchaser  may  plead  that  the  first  purchase  was  without 
notice. 

The  plea  was  ordered  to  stand  for  an  answer,  with  liberty  to  except,  saving  the 
benefit  to  the  hearing  of  the  cause. 

(This  case  is  tak&i  from  Lord  Hardwicke's  Note-book.) 
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HUGGINS  V.  Alexander  and  Another. 
October  I3th,  1737. 

An  infant  being  in  contempt  to  an  attachment  for  want  of  an  answer  upon  pro- 
duction of  the  attachment,  a  messenger  ordered  to  bring  the  infant  into  couit,  the 
attachment  not  having  been  serred,  or  the  return  out. 

Lord  Chancellor.  A  bill  was  brought  against  an  infant  and  others.  The  infant 
appeared  and  was  in  contempt  for  want  of  an  answer  to  an  attachment  which  was 
issued,  and  returnable  the  first  daj  of  Michaelmas  Term.  Upon  producing  the  attach- 
ment, Mr.  Floyer  moved  for  a  messenger  to  bring  th.e  innuat  into  Court,  whidi 
I  doubted,  the  attachment  not  being  served,  nor  the  return  out.  Mr.  SeaU  the 
register  could  not  take  upon  himself  to  say  how  the  practice  was,  so  I  ordered  pre- 
cedents to  be  searched,  and  the  next  day  Mr.  Edwards  the  other  register  certified  the 
practice  to  be  so,  for  that  the  attachment  is  not  to  be  served  on  the  infant,  but  tbe 
infant  is  to  be  brought  into  Oourt  to  have  a  guardian  assigned,  and  it  is  in  his  favour. 
He  said  it  is  done  on  issuing  the  attachment,  and  that  the  constant  suggestion  is  that 
the  infant  is  in  contempt  to  an  attachment,  of  which  he  produced  a  precedent, 

I  ordered  a  messenger  accordingly. 

(This  case  is  taken  from  Lord  Hardvncke's  Note-book.) 

[132]  Styles  v.  Attorney-General. 
October  19, 1737< 

A  judgment  creditor  not  entitled  to  interest  under  a  detaree  in  this  Court   (Bo  Cretae  t. 
Hunter,  per  Lord  Rosslyn,  2  Ves.  jun.  157  ;  and  see  the  cases  there  cited.) 

In  Hilary  Term  1722,  a  bill  was  brought  by  the  Duke  of  ^fkartorCs  judgment 
creditors,  azul  in  August  1723,  a  decree  was  made  for  a  sale  of  the  trust  estates,  and 
that  the  money  arismg  therefrom  should  be  paid  to  the  creditors  according  to  thur 
priority. 

UjfKm  the  Master's  report,  a  question  arose  whether  a  judgment  creditor  should 
have  mterest  allowed  by  way  of  damages  for  a  debt  on  a  judgment 

The  original  debt  was  by  .bond  with  a  penalty,  and  in  Easter  Term  1723,  judgment 
was  given  on  a  mutuatus  for  the  real  debt. 

Mr.  Clarke,  in  support  of  the  claim.  The  Duke  of  'Wharton's  estate  being  vested 
in  trustees,  the  creditors  could  get  at  it  oniy  through  this  court.  A  judgment  creditor 
delayed  by  the  injunction  of  this  Court  has  interest  allowed  in  damages,  and  cited 
Cro.  EL  151 ;  1  Salk.  208.  Holdipp  v.  Otivay,  2  Saund.  106 ;  1  Sid.  442,  and  Turnerj. 
Main,  Fasch.  8  Anne,  in  Chancery,  where  interest  was  given  in  damages  on  a  bill 
obligatory,  by  Lord  Cowper.  Harvey  v.  Parker,  9  May  1715,  and  cases  in  the  House 
of  Lords,  1726,  and  3  Brt>.  P.  G.  187.    Maxwell  v.  WetUnhaU,  2  P.  Wms,  27. 

Mr.  Brovme  for  the  trustees  of  the  late  Duke  of  WAarton,  contended,  that  there  vbs 
no  instance  in  which  the  estate  had  been  affected  with  more  than  the  legal  debt,  lUff 
where  interest  had  been  allowed  beyond  the  judgment,  where  the  creditor  was  plaintiff, 
though  there  possibly  might,  where  the  debtor  was  plaintiff  and  came  into  this  Court 
to  be  relieved. 

Lord  Chancellor  (Oct.  19,  1737).  The  assignee  of  the  judgment  is  not  entitled  to 
any  interest  under  the  decree  in  this  cause,  because  such  interest,  although  possibly  it 
might  have  been  turned  into  a  debt  by  jxidgment,  is  not  now  a  debt  by  judgment  w 
as  to  create  a  present  lien  on  the  real  estates. 

(This  case  is  taken  from  Lord  Hardvncke^s  Note-book.) 

[133]  Sx  park  the  Committee  of  Lord  Bradford. 

22nd  October  17S7. 

A  lunatic  being  tenant  for  life,  with  a  power  to  grant  leases,  the  Chancellor  cannot 
authorise  the  committees  to  execute  this  power.  (But  now  by  the  43  G.  3,  c.  75,  s.  3, 
the  committee  may  execute  such  a  power  under  the  authority  of  the  Great  Seal) 

Lord  Bradford  being  tenant  for  life,  with  a  power  to  grant  leases,  and  being  a  lunatic, 
his  committees  presentol  this  petition  that  the  Court  might  authorise  and  <Orect  them 
to  execute  this  power. 
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Mr.  Browne  and  Mr.  Clarke  in  support  of  the  petition,  cited  Lady  GroBvenor'a  case, 
where  buikUng  leases  were  ordered  to  be  executed  upon  a  petition  on  behalf  of  the 
lunatic's  estate.  Acts  done  bv  a  feme  covert  in  execution  of  a  power  are  good,  1  Co.  Litt. 
112  6.  Daniel  v.  Upley,  1  Jones,  137;  Noy,  80.  Tomlvnson  v.  Bighton,  10  Ann. 
1  Salk.  239 ;  1  P.  Wms.  149.  Rich  v.  Beawmonl,  3  Bro.  P.  C.  308  [2nd  ed.  6  Bro. 
P.  C.  152].  So,  infants  may  execute  powers,  Artherlon  v.  Coverley,  Lord  King,  Lev.  47  ; 
1  Inst.  22. 

Lord  Chancellor.  None  of  the  precedents  come  up  to  this  case.  There  is  no  ground 
to  say  that  the  committee  can  execute  this  power.  It  is  to  take  effect  out  of  another's 
estate,  and  must  tiierefore  be  strictly  pursued,  but  the  leases  now  proposed  to  be  made, 
VDuH  not  be  warranted  by  the  power. 

Suppose  a  lunatic  before  his  lunacy  had  made  a  voluntary  a^tlement  with  a  power 
of  revocation ;  no  one  can  think  that  the  committee  could  execute  that  power.  Or 
suppose  there  was  a  power  to  charge  an  estate  with  a  sum  of  money,  the  committee 
could  not  do  it. 

Another  question  has  been  made  whether  the  lunatic  himself  can  execute  this 

g)wer,  and  for  this  purpose,  the  cases  of  feme  coverts  and  infants  have  been  cited, 
ut  the  coverture  of  a  woman  is  only  a  civil  incapacity,  and  a  feme  covert  cannot  execute 
a  power  coupled  with  an  interest,  though  she  may  execute  a  bare  power.  A  power  that 
can  be  executed  hy  an  infant,  must  be  aj^inted  to  be  executed  by  him  whilst  an 
iniantk 

P.34]  ^  this  case  there  are  several  discretionary  acts  to  be  done.  It  is  not  the  case 
of  an  act  merely  ministerial 

The  cases  cited  out  of  Lord  Cohe,  are  of  dvil  incapacities.  The  case  in  Luivnch  is 
not  in  support  of  this  application,  but  against  it,  for  it  was  there  held  that  neither 
a  lunatic  Lord  nor  his  committee  could  grant  copies,  but  that  his  steward  might,  that 
being  part  of  his  office. 

The  strongest  case  is  that  of  Lady  Grosvenor,  but  in  that  case  there  was  no  power 
to  be  executed.  She  was  owner  of  the  fee,  and  all  persons  interested  joined  in  the 
petition.  Besides  I  have  some  recollection  that  there  was  an  act  of  Parliamoit  afterward 
obtained. 

I  would  not  do  this  if  consented  to  by  all  parties. 
Petition  dismissed. 

(The  report  (tf  this  case  is  taken  frcon  Mr.  Forrester's  manuscript.  It  is  not  to  be 
found  in  Lord  Hardwicke's  Noto-boc^.) 


[135]  Hans  Stanley  an  Infant,  Plaintiff ;  and  Sarah  Stanley  Widow  of  George 
Stanley  Esq.  and  Mother  of  the  Plaintiff,  Elizabeth,  Ann,  and  Sarah  Stanley 
hec  Infant  Daughters.  Sir  H.  Sloane,  Lord  Ca]X>oan,  and  WmiAU  Roberts 
,  Trustees  in  the  Marria^  Articles,  Edward  Hooper  Esq.  William  Sloane  Esq. 
Trustees  named  in  the  Will  of  said  George  Stanley,  Philliita  Stanley  Widow 
and  Administratrix  of  Hoby  Stanley  Glerk,  Executor  of  the  said  George  Stanley 
his  Brother,  Deceased,  Defendants.  In  the  Cross  Cause,  Elxzabeth,  Ann,  and 
Sarah  Stanley,  Plaintiffs;  and  Hans  Stanley  Infant,  and  all  the  other 
Defendants  in  the  Original  Cause,  Defendants. 


By  marriage  articles,  £20,000  was  agreed  to  be  laid  out  in  the  purchase  of  lands,  to  be 
conveyed  to  trustees  to  the  use  of  the  hush  and  for  life,  then  as  to  so  much  as  should 
amount  to£800  per  annum  to  the  use  of  his  wife  for  her  jointure, remainder  to  trustees 
for  500  years,  remainder  to  the  first  and  other  sons  in  tail  male,  with  a  power  to  the 
husband  of  disposing  by  will  or  deed  of  the  surplus  of  the  said  lands  above  the  said 
£800  per  annum  amongst  tlie  younger  children,  remainder  to  the  husband  in  fee, 
and  the  trusts  of  the  term  were,  that  in  case  there  should  be  issue  male  of  the 
marriage  -who  should  enjoy  the  inheritance  of  the  premises  so  to  l:e  purchased,  £8000 
was  to  be  raised  and  paid  for  younger  children  at  twenty-one  or  marriage,  share  and 
share  alike,  with  interest  for  maintenance  until  the  principal  was  payable  :  the  bther 
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dies ;  portions  not  payable  till  the  mother's  death.  The  sense  ol  the  words  mjoji 
the  ifuieritance  being,  enjoy  in  postession.  And  the  husband  by  his  vill  having 
mentioned  that  the  provision  for  the  yoxinger  children  by  the  marriage  articles,  m 
not  to  take  effect  till  after  his  wife's  death,  was  held  to  be  further  evidence  of  the  hus- 
band's intent,  where  the  intent  upon  the  articles  was  doubtful  and  ambiguousi 

By  the  articles  made  previous  to  the  marriage  of  George  StarUey  deceased,  and  thed^ 
fendant  Sarah  Stanley,  then  Sarah  Sloans,  datid  27th  January  1719,  WiUiam  Staniai, 
the  father  of  George  StctnUy,  covenanted  to  pay  £12,000,  and  Sir  Hans  Sloane,  (be 
father  of  Sarah,  covenanted  to  pa^  [136]  £8000,  which  two  sums  of  £12.000  and  £8000 
it  was  agreed  should  be  laid  out  in  the  purchase  of  lands,  and  that  such  lands,  when 
purchased,  should  be  settled  and  conveyed  to  the  trustees  therein  named,  to  ^e  toad 
George  Stanley  for  life,  then  as  to  so  much  thereof  as  should  amount  to  £800  per  anim 
to  the  use  of  his  wife  for  her  jointure,  remainder  to  trustees  for  500  years,  upon  certun 
trusts  thereinafter  mentioned,  remainder  to  the  iirat  and  every  other  son  of  the  marriige 
in  tail  male,  with  a  power  to  the  husband  of  disposing  by  will  or  deed  of  the  surplus 
of  the  said  lands  above  the  £800  per  annum  amongst  the  yoimger  children  of  the  ma- 
riage,  as  he  should  think  fit,  over  and  above  what  was  thereby  provided  for  such 
younger  children,  and  for  want  of  issue  male,  and  after  the  determination  of  the  t«m 
of  £500  years,  to  the  use  of  George  Stanley  in  fee.  The  trust  of  the  term  of  500  yean 
was  declared  to  be  for  raising  portions  for  younger  children ;  and  that  in  case  there  should 
be  issue  male  of  the  marriage,  who  should  enjoy  the  inheritance  of  the  premises  so  to  bt 
purchaaedandsettled,  andone  or  more  son  or  sons,  daughter  or  daughters  of  the  said  mar- 
riage, then  the  sum  of  £8000  should  be  raised  and  paid  for  the  portions  and  maintenance 
of  such  younger  son  or  sons,  daughter  or  daughters,  to  be  equally  divided  amongst  them, 
share  and  share  alike,  and  payable  at  their  respective  days  of  marriage,  or  age  of  twenty- 
one  years,  which  should  first  happen  ;  and  in  case  of  the  decease  of  any  of  them  before 
their  marriage  or  attainment  of  age,  the  parts  or  shares  of  such  child  so  dying,  to  go  to 
the  survivors  equally  to  be  divided,  and  the  interest  or  produce  of  each  such  younger  som' 
or  daughters'  respective  parts  or  shares  of  the  said  £8000  in  the  mean  time,  and  until 
the  principal  becomes  payable,  was  to  go  and  be  for  their  respective  maintenance  and 
education.  And  it  was  declared  that  the  said  sum  of  £8000  for  the  said  provision  of 
^unger  sons  and  daughters,  was  to  be  raised  by  the  said  trustees  out  of  the  resits, 
issues,  and  profits,  of  the  premises,  or  by  lease  or  leases,  mortgage  or  sale  of  a  suffieimt 
part  thereof  with  such  usual  clauses  and  powers  as  are  made  in  settlements  for  that  pu^ 
pose ;  and  in  case  there  should  be  no  such  younger  son  or  sons,  daughtOT  or  daughtsrs, 
or  that  they  should  die  before  their  respective  portions  should  bfKome  payable  then 
the  said  sum  of  £8000  appointed  to  be  raised  for  their  portions  was  not  to  be  raised, 
and  the  term  of  500  years  was  to  cease  and  be  void.  There  were  issue  of  the  marriage, 
one  son  and  three  daughters. 

[137]  Mr.  George  Stanley,  by  his  will,  dated  9th  December  1731,  devised  several 
parts  of  his  real  estate  to  trustees  for  the  term  of  500  years,  upon  trust,  by  and  out  of 
the  rents,  issues,  and  profits,  or  by  demise,  mortgage,  or  sale,  of  all  or  any  part  of  the 
premises,  for  the  whole  or  any  part  of  the  term,  or  by  any  other  means  they  should 
think  fit  to  raise  the  sum  of  £4000  for  his  three  daughters  as  an  addition  to  the  fortune 
provided  for  them  by  his  marriage  articles  to  be  eqiully  divided  amongst  tiiem  at  their 
respective  ages  of  twenty-one,  or  days  of  marriage,  which  should  first  happen ;  and 
in  case  he  Aould  leave  only  one  daughter,  he  appointed  Uiat  the  sum  ol  £4000  should 
be  paid  to  her  at  twenty-one  or  marriage,  declaring  that  this  was  not  to  be  an  augmen- 
tation ;  but  upon  a  discharge  given  of  the  sum  of  £4000  to  the  trustees  of  his  marriage 
articles  as  half  of  the  provision  made  by  the  said  articles  for  younger  children,  after 
the  decease  of  his  wife,  and  upon  further  trust,  that  in  the  mean  time  and  until  such 
daughter  or  daughters  should  be  respectively  entitled  to  the  said  sum,  they  his  trustees 
should  out  of  the  rents,  issues,  and  profits  oi  the  said  premise^,  from  time  to  time  raise 
the  several  sums  of  £50  per  annum  for  the  respective  nuuntenance  and  education  of 
his  daughters,  and  he  declared  his  will  to  be  that  as  soon  as  the  said  sum  of  £4000, 
and  the  annual  sum  of  £50  a-piece  for  muntmance  and  education  should  be  fully 
answered  that  the  said  term  should  cease ;  and  he  gave  the  freehold  and  inheritance 
of  the  premises  so  devised  for  the  term  of  500  years  to  his  son  Hans  Stanley,  in  fee, 
to  whom  he  gave  the  residue  of  his  personal  estate,  and  appointed  his  brotlur,  H^ 
Stanley,  sole  executor  thereof. 
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Mr.  Stanley  died  in  1 733,  leaving  hie  wife,  the  d^endant  Sarak  Stanley,  the  plaintiff 
his  only  son,  ajod  the  defendants,  his  three  daughters,  all  infants. 

The  original  bill  was  brought  for  carrying  into  execution  the  marriage  articles 
made  on  the  marriage  of  George  Stxmley,  Esq.,  with  the  defendant,  Sarah  Stardeyt  then 
Sarah  Sloane,  for  an  account  of  the  estate  of  Wm,  Stanley  and  George  Stanley^  plain- 
tiff's grandfather  and  father,  and  praying  directions  for  the  interest  of  the  infant 
and  estate.  The  principal  question  was,  whether  the  £8000  provided  as  a  portion 
for  the  yoimger  children  should  be  raised  presently  in  the  mother's  lifetime,  or  not 
until  the  trust  term  of  600  years  should  be  actually  come  into  possession  by  the  death 
of  Mrs.  Stanley. 

[138]  The  cross-bill  was  brought  for  the  purpose  of  having  the  £8000  raised  and 
paid  to  the  younger  children,  and  interest  from  the  death  oE  dieir  father. 
Mr.  ChtUe  and  Mr.  Fatdkerley,  for  the  pluntiffs. 

There  are  three  things  insisted  on  in  behalf  of  the  infant  daughters.  1st,  That  the 
£8000  ought  to  be  raised  at  twenty-one,  or  marriage,  during  the  life  of  the  mother. 
Snd,  That  they  are  entitled  to  interest  immediately  from  the  death  of  their  father.  3rd, 
That  the  surplus  profits  over  and  above  the  £800  per  annum,  ought  to  go  to  thraa, 
because  the  fathor  might  af^nt  among  his  younger  children. 

First,  As  to  raising  toe  portions,  the  cases  a&Ye  generally  been  on  settlranents 
executed ;  here  it  depends  on  ortides  executory,  which  are  to  be  expounded  by  this 
Court,  and  in  the  construction  of  which  greater  latitude  is  allowed  than  in  that  of  a 
strict  settlement  executed,  so  that  words  in  articles  which  in  a  settlement  would  create 
an  estate  tail  hare  been  construed  to  give  an  estate  for  life  to  the  father,  with  remainders 
over.  The  t«rm  itself  is  not  to  commence  till  after  the  death  of  the  mother  ;  for  there 
are  no  words  to  be  found  which  enable  the  trustees  to  raise  the  portions  in  her  lifetime, 
any  more  than  in  that  of  the  father,  and  there  is  certunly  no  c<uour  for  supposing  that 
had  a  bill  been  brought  during  his  lifetime,  to  raise  the  zoaintenance  of  the  daughters 
immediately,  that  it  could  have  been  supported. 

The  trustees  are  empowered  to  raise  the  portions  by  rents  and  profits,  or  sale,  or 
by  mcHtgage ;  it  is  an  alternative,  and  it  is  left  to  thdr  discretion  in  which  way  tAie 
portions  smill  be  raised,  consequently  the^  must  have  the  power  of  doing  it  either 
way.  Such  a  construction  as  is  contended  for  by  the  other  side,  would  tend  entirely 
to  strip  the  son  of  his  estate.  There  is  something  peculiar  in  the  description  of  tlie 
trust  of  the  term  which  limits  the  raising  of  the  portions  to  the  case  of  there  being 
issue  male,  who  shall  enjoy  the  inheritance  of  the  premises  ;  a  clause  which  can  reason- 
ably be  construed  to  mean  nothing  less  than  the  possession  of  the  inheritance,  Evelyn 
v.  Evelyn,  2  P.  Wms.  659,  and  Br<me  v.  Berkley,  1  Eq.  Ab.  340  :  2  P.  Wms.  484. 

Secondly,  As  to  the  interest  and  maintenance,  these  are  to  arise  out  of  the  rents 
and  profits,  when  in  the  hands  of  the  toustees,  and  not  by  sale  of  the  inheritance,  and 
it  was  intended  that  the  parents  should  maintain  the  children  in  the  mean  time ; 
beaidee,  Mr.  Stanley  by  his  will,  has  made  a  provision  of  £60  arpiece  for  the  mainten- 
ance  of  his  daughters. 

[139  Thirdly,  With  respect  to  the  surplus  over  and  above  tiie  £800,  no  question 
can  arise  at  present,  because  there  is  now  no  surplus. 

Mr.  Atkmtey-Qmeral  and  Mr.  Glim,  for  the  defendants,  the  daughters. 
There  are  two  questions,— 1st,  Whether  the  daughters  are  entitled  to  have  the 
portions  raised  out  of  the  provisionary  term  ;  2nd,  Whether  they  are  entitled  to  have 
maintenance,  and  interest  raised  in  the  mean  time. 

As  to  the  first— 'First,  Consider  it  as  if  a  settlement  was  actually  made  ;  it  is  the 
plain  intention  that  the  daughters  should  have  the  provision  when  they  attained 
their  age  of  twenty-one  ^ears,  or  were  married.  The  question  depends  on  thiSj  whether 
the  contingency  on  which  the  trusts  of  the  term  are  to  take  effect  has  happened ;  it 
has  been  objected  that  the  contingency  rests  on  this,  that  there  should  be  a  son  who 
^lould  enjoy  the  inheritance  of  the  estate ;  which  it  is  contended  means  that  there  should 
be  a  eon  in  possession,  v^ith  there  has  not  yet  been ;  to  this  it  may  be  a/nswered,  that 
a  person  may  be  said  to  enjoy  an  estate  in  reverrion  or  remainder,  for  though  he  cannot 
recave  the  profits ;  yet  he  may  disprae  of  his  reversionarfr  interest  for  its  value.  The 
toords  cannot  be  intended  to  mean,  being  in  the  actual  receipt  of  the  profits  ;  for  if  that 
had  been  meant,  the  sentence  would  have  been  framed  thus,  who  shall  he  in  the  possession. 
It  has  been  further  objected,  that  the  plaintifE  had  the  reversionary  estate  in  the  lifetime 
of  Us  father ;  tiiat  upon  our  principles  the  daughters  would  have  had  the  same  right 
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to  have  enforced  their  claim  during  their  father's  lifetime  :  but  Ih&t  is  no  valid  ob- 
jection, for  most  of  the  cases  alluded  to,  have  oame  oa  in  the  lifetime  of  th»  htilier,  and 
it  U  certain  that  this  Court  has  never  laid  a  stress  on  the  coavemenoe  or  inoonTuieiuB 
which  might  accrue  to  the  ramainder-man.  It  is  also  argued,  that  our  c(»utruc(ion 
would  e^aust  the  whole  estate  of  the  son's,  but  such  mav  have  been  the  intention  of 
the  parties,  for  it  is  to  be  observed,  that  this  is  not  a  settlement  of  the  family  estates, 
but  the  disposition  of  a  sum  of  money  to  be  turned  into  land,  and  that  it  was  apparently 
more  the  intention  to  provide  for  younger  children  out  of  this  fund,  than  the  eldest 
son,  whose  establishment  was  referred  to  the  family  estate. 

Secondly,  It  is  to  be  considered  whether  any  difference  arises  by  reason  of  these 
being  executory  articles. 

And  upon  this  point,  it  cannot  be  reasonably  insisted  that  [140]  there  is  any  red 
difference,  for  bolJi  instnmients  are  to  be  construed  according  to  the  intention  of  1^ 
parties ;  where  articles  are  framed  for  settling  lands  upon  the  father,  and  then  upon 
his  issue ;  the  reason  for  varying  them  is,  tmit  otherwise  the  object  of  the  contnct 
which  is  to  provide  for  the  cmldren  would  be  defeated.  Articles  entered  into  upon  a 
valuable  consideration,  are  considered  in  equity,  as  if  carried  into  ezecuticm,  and  are 
held  to  have  ail  the  same  consequences. 

As  to  the  second  point  respecting  the  interest  and  maintenance,  if  interest  had  not 
been  given  by  the  instrument,  there  would  have  been  reason  to  insist  that  none  should 
be  given  till  the  time  of  payment  of  the  principal  was  arrived ;  but  here  it  is  ezpresslj 
given,  and  then  it  must  come  out  of  the  reversionary  fund. 

A  third  point  arises  on  the  will  of  George  Stanley,  and  as  to  this  the  £1 50  per  amutu, 
for  the  maintenance  of  the  three  daughters  cannot  be  raised  out  of  the  annual  pn^b  of 
the  particular  lands  charged  by  the  will,  for  their  value  does  not  exceed  £100  per  awumi, 
but  it  is  clearly  the  intention  that  £150  should  be  annually  paid  ;  and  the  term  is  not 
to  cease  till  it  is  paid ;  it  must  therefore  be  raised  as  it  can,  a  devise  of  the  rents  and 
profits  is  a  devise  of  the  lands  itseli  So  a  trust  to  rsjse  out  of  rents  and  profits,  includes 
the  power  of  mortgage  or  sale.  Ivy  v.  Gilbert,  Pre.  in  Gh.  583 ;  2  P.  Wms.  13.  It  appears 
too  that  there  is  a  vast  quantity  of  timber  on  the  estate,  this  is  to  be  considered  as 
part  of  the  profits,  and  it  is  impossible  that  the  trust  can  be  performed  in  any  other 
way  than  by  resorting  in  some  degree  to  the  inheritance.  In  Brome  v.  BerHey,  there 
was  a  clear  intention  to  postpone  the  disposal  of  the  term  till  it  actually  came  mto 
possession.  Hellier  v.  Jones,  1  Eq.  Ca.  Ab.  337.  Davy  v.  Hooper,  2  Vem.  665,  and 
1  Eq.  Ab.  336,  were  likewise  cited. 

Lord  Chancellor.  The  (question  is,  whether  the  daughters  are  entitled  to  have 
th^  portions  nused  immediately  out  of  the  term ;  and  are  to  have  the  maintenance 
until  uie  money  can  be  raised,  or  whether  they  are  to  wait  until  their  mother's  death, 
which  is  vexata  qacBsiio,  it  being  difficult  to  reconcile  the  Tsoioua  rescdutions  upon 
this  head,  without  entering  into  very  minute  oircumstanoes.  But  however  the  latter 
authorities  have  generally  been  against  raising  portions  in  the  life  of  the  father  ac 
mother,  unless  the  words  [141]  were  so  express  as  not  to  admit  of  any  other  construc- 
tion, and  that  because  the  raising  portions  in  the  lifetime  of  the  parent,  tends  to  an 
absolute  destruction  of  the  inheritance  :  here  the  doubt  is,  whether  the  contingency 
upon  which  the  trust  of  the  term  is  to  take  efTect,  hath  yet  happened  ;  for  as  to  the 
term  itself,  that  is  not  contingent,  but  vested  in  the  trustees  by  the  father's  leaving 
younger  children,  and  I  am  of  opinion,  that  the  contingency  upon  which  the  trust  is  to 
take  effect,  hath  not  yet  happened ;  for  It  is  not  sufficient  that  there  should  be  isnu 
male,  and  likewise  other  children ;  but  that  issue  male  must  en^oy  the  inheriUuue, 
which  must  be  understood  enjoying  it  in  possesnon,  for  othnnse  tiie  c^ect  of  the 
words  enjoy  the  vrJieritance,  if  taken  to  mean  an  enjoyment  in  reeemoit,  would  be 
absolutely  annulled  ;  the  issue  male  being  the  very  moment  alter  his  birth  entitled 
to  the  inheritance  in  remainder,  after  the  particular  estate  is  spent 

The  portions  are  to  be  paid  at  twenty-one  or  marriage,  and  the  interest  to  be  for 
their  maintenance  and  education  ;  but  that  must  be  understood  from  the  time  only 
that  their  portions  became  payable,  since  otherwise  the  younger  children  might  as 
soon  as  they  were  bom  in  their  father's  lifetime,  have  brought  a  bill  for  maintenance, 
which  it  is  absurd  to  suppose  could  ever  have  been  meant  by  the  parties.  It  must 
iherdEore  be  understood  an  actual  possession,  it  being  a  vary  metaphynoal  notion 
an  enjoyment  that  a  man  enjoys  an  estate  because  he  hath  a  revranon  or  remainder 
after  the  estate  for  life  is  spent,  during  the  continuance  of  which  he  doth  not  reeesn 


Digitized  by 


mra  T.  HAKD.  148. 


STANLEY  V,  STANLEY 


863 


(me  ahilling  of  the  profits.  The  party's  intent  is  further  manifested  by  an  expression 
in  Hr.  Skmletf^s  will,  wherein  he  mentions  the  prorifflon  made  by  his  marriage  articles 
for  his  younger  children  after  his  wife's  death  :  now  althoiigh  these  words  could  not 
take  away  the  daughters'  ri^ht,  if  any  they  had  ;  yet  that  right  being  ambiguous  and 
doubtful,  they  evince  by  this  latter  act  of  his,  what  his  intent  was  in  the  former  ;  in 
the  present  case  there  are  certain  words  sufficient  to  postpone  the  raising  the  portions 
until  the  mother's  death  ;  in  that  of  Brome  v.  Berldey,  1  Eq.  Ca.  Ah.  340,  and  2  P.  Wms. 
484,  the  term  was  for  raising  portions  for  daughters,  to  be  paid  at  twenty-one  or  mar- 
riage, which  should  first  happen,  by  and  out  of  the  rents  and  profits,  or  by  mortgage 
and  sale,  as  the  trustees  should  think  fit,  and  in  the  mean  time  and  until  the  porbons 
should  become  payable,  the  trustees  were  to  raise  £100  per  annum  for  their  maintenance. 
Hie  father  died,  and  the  daughter  married,  having  attained  her  age  of  twmty-one ; 
but  because  the  maintenance  was  to  precede  the  portion,  and  the  first  payment  of  that 
maintenance  was  to  commence  only  upon  the  first  feast  after  the  term  was  come  into 
the  trustees'  possession,  which  could  not  be  until  the  mother's  death ;  for  that  reason, 
hard  as  the  young  lady's  case  might  appear  to  be,  it  was  held  in  this  Court,  and  after- 
wards in  the  House  of  Lords,  that  the  portion  should  not  be  raised  till  the  mother's 
death.  So  in  Butler  and  Duncornh's  case,  2  Vem.  760,  and  1  P.  Wms.  448.  Though 
by  consent  of  all  parties,  a  medium  was  found  out  to  satisfy  the  husband  and  wife's 
demands.  Now  the  present  case  seems  to  bear  a  great  likeness  to  that  of  Brome  t. 
Berldey,  and  to  that  of  Corbet  t.  Maidwell,  1  Eq.  Ca.  Ab.  337,  pL  5. 

The  Lord  Cowper  said,  that  he  would  not  go  a  step  further  than  the  resolution 
in  6mms  y.  MaUisony  Jones,  201,  and  that  had  it  been  res  integra  before  him,  he 
would  not  have  gone  so  far  as  tiie  judgment  does  in  that  case ;  (1)  besideB  [143]  the 
widow  is  by  the  articles  to  have  £800  per  annufii,  clear  of  all  taxes  ;  but  if  these  portions 
are  to  be  raised  in  the  mother's  lifetime,  there  would  be  nothing  left  for  the  issue  male ; 
and  the  intent  of  the  party  as  to  him,  that  he  shall  h&ve  and  enjoy  the  estate  after 
the  mother's  death  would  be  entirely  frustrated. 

His  Lordship  declared,  that  the  three  daughters,  plaintiffs  in  the  cross-cause  were 
not  entitled  to  have  either  their  portions  of  £8000,  or  any  interest  or  maintenance 
in  retfpect  thereof  raised  out  of  the  reversionary  term  of  600  years  during  the  life  of 
their  mother.   (Reg.  Lib.  B.  1737.  fol.  120.) 

(This  ease  is  taken  from  a  manuscript  of  Mr.  Forrester's  which  corresponds  with  the 
same  case  reported  in  Lord  Hardtoicke  s  Note-book.) 

(I)  In  Gerrard  v.  Gemmi,  2  Vem.  469,  an  estate  was  settled  upon  the  husband 
for  life,  remainder  to  the  wife  for  life,  remainder  to  trustees  for  a  term  of  years,  to 
raise  a  portion  for  a  daughter  of  the  marriage  to  be  paid  at  twenty-one  or  marriage, 
which  should  first  happen  after  the  decease  of  the  father  and  mother.  The  daughter's 
portion  was  decreed  to  oe  raised  in  the  lifetime  of  the  mother  ;  and  see  Greaves  v.  Mat- 
lison,  Jones,  201.  Staniforth  v.  Staniforth,  2  Vern.  460.  Sandys  v.  Sandys,  1  P. 
Wms.  707.  Helblethvnite  v.  Cartwright,  Cases  Temp.  Talbot,  31.  Smith  v.  Svans, 
Ambl.  Rep.  633.   Hall  v.  Carter,  2  Atk.  354. 

The  cases  of  Gerrard  v.  Gerrard,  and  Greaves  v.  Mattison,  have  been  considered 
by  Lord  Cowper^  Lord  Macclesfield,  Lord  Hardvoidce,  and  Lord  Alvaidey,  as  rartrft* 
ordinary  determinatitms,  see  BuUer  t.  DuneonAe,  1  P.  Wms.  462.  Stevens  v.  Dithidee, 
3  Atk.  41.  Clinton  t.  Seymour,  4  Yes.  440.  And  in  relation  to  those  cases,  and  in 
Older  to  avoid  the  inconveniences  which  have  resulted  from  them,  the  destruction  of 
^e  inheritance,  and  the  disobedience  of  children,  judges  have  been  eager  to  lay  hold 
of  words  by  which  to  distinguish  subsequent  cases ;  as  where  the  portion  was  to  be 
paid  at  twenty-one  or  marriage,  but  maintenance  was  to  commence  only  when  the 
term  came  into  possession ;  which  could  not  be  till  after  the  mother's  death,  Brome 
T.  Berkley,  2  P.  Wms.  484. 

So  where  it  was  to  be  paid  at  similar  times,  but  one  of  the  contingencies  was,  that 
the  daughter  should  be  unprovided  for  at  the  father's  death,  Corbet  t.  MaidtoeU,  2 
Yern.  640,  it  was  decreed  that  the  portion  should  not  be  raised  in  the  one  case  in  the 
mother's,  in  the  other  case  in  the  father's  lifetime.  See  likewise  Beresby  v.  Netokmd, 
2  P.  Wms.  94.  Worsley  v.  Earl  Granville,  2  Yes.  332.  Lord  Eldon  in  Codrvngton 
V.  Fdey,  6  Yes.  380,  says, "  The  proper  rule  is  what  Lord  TtMxA  states ;  that  the  raising 
or  not  raising  must  depend  upon  the  particular  penning  of  the  trust,  and  the  intention 
of  the  instrument.   I  do  not  think  the  Court  ought  to  be  ea^r  to  lay  hold  of  circum- 
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stancee.  The  Court  ought  to  hold  on  equal  mizid  vhilst  construing  the  instrumest, 
and  I  ciuinot  agree  vith  vhat  is  sfud  in  Stanley  r.  Stanley,  that  very  small  gromuls 
are  sufficient.  If  they  are  sufficient  to  denote  the  intention,  they  are  not  small  grounds ; 
if  they  are  not  sufficient  to  denote  the  intention,  the  Court  does  not  act  according  to 
its  duty,  hy  treating  them  as  sufficient,  thereby  disappointing  the  true  intenti(Hi  of 
the  instrument." 

Lasselis  Raymond  Ironmonger,  an  Infant,  Plaintiff;  and  Edward  Lasshjs, 
Christopher  Lethivaixier,  Executor  and  Trustee  of  the  Will  of  Edward  Lassoas, 
Defendants. 

October  26,  1737. 

Where  a  testator  hy  his  will  gives  certain  estates  to  trustees  upon  trust  to  pay  the 
rents  and  profits  towards  the  payment  of  his  debts  and  legacies,  imtil  the  same  shall 
come  to  his  son  Thomas,  and  then  gives  the  said  estates  to  his  son  Thomas  when  he 
attains  twenty-six ;  but  in  case  his  son  Thomas  should  die  before  twenty-six,  then 
he  gives  the  plaintiff  £1000,  and  gives  all  the  estates  given  to  Thomas  to  his  son 
Edward.  Thomas  having  died  before  twenty-six,  it  was  held,  that  in  case  tiie  per 
sonal  estate  was  deficient,  the  rents  and  profits  of  the  estates  devised  in  trust  for 
Thomas,  should  be  applied  in  payment  of  the  £1000  and  interest,  until  ThfHnu 
would  have  attained  the  age  of  twenty-six.  (See  Boraston's  Case,  2  Coke's  Hep.  19. 
Taylor  and  Smith  v.  Biddall,  2  Mod.  292.) 

Edward  Lasaelk,  by  his  will,  dated  20  June  1726,  devised  as  folbws-.*— 

As  to  such  worldly  estate  as  it  hath  pleased  Grod  to  bless  me  with,  aft«r  my  just 
debts  shall  be  thereout  first  paid,  and  my  personal  charges  defrayed,  I  give  as  follows 

Imjirimis,  I  devise  my  lands  at  Datchet,  to  my  son  Edvxt/rd  LasselU,  for  life,  re- 
mainder to  his  first  and  other  [144]  sons  in  tail,  remainder  to  his  daughters.  And  I  give 
all  other  my  freehold  and  copyhold  lands,  tenement^  and  hereditament*,  to  my  trustees 
in  trust  to  pay  the  rents  fuid  profits  thereof,  towards  thepayment  of  all  my  debts, 
annuities,  and  legacies,  until  the  sune  shall  come  to  my  son,  Thomas  LaaseUs. 

The  testator  then  appoints  Christopher  Lethivallier,  his  executor,  and  directs  all 
the  residue  of  his  personal  estate,  after  his  debts,  legacies,  and  annuities  have  been 
paid,  to  be  laid  out ;  and  gives  all  the  residue  of  his  personal  estate,  and  all  his  lands 
and  real  estate  (except  that  at  Datchet),  to  his  son  Thomeu,  and  his  hors,  when  lie 
attains  twenty-six  years,  provided  always,  that  in  case  his  son  Thomas  Lassells,  should 
die  before  his  age  of  twenty-six  years,  then  he  gives  to  the  plaintiff  £1000,  over  and 
above  what  was  before  given  to  him,  and  in  that  case  he  gives  all  the  lands,  &c.,  givm 
to  Thomas,  to  his  son  Edward,  and  as  to  all  such  moneys,  cloaths,  and  personal  estate, 
as  would  have  come  to  Thomas,  if  he  had  attained  twmty-six,  he  gives  the  same,  after 
payment  of  the  legacies,  to  Edward. 

Thomas  Lassells  having  died  before  he  attained  the  age  of  twenty-six  years ;  this 
bill  was  brought  for  the  legacy  of  £1000,  and  it  prayed  that  if  the  penaonal  estate 
was  not  sufficient,  then  that  the  plaintiff  might  have  satisfaction  out  of  the  real  estate. 

Bir.  Browne,  for  the  plaintiff. 

The  annuities  being  charged  upon  the  real  estate,  the  plaintiff  has  a  ^;fat  to  conw 
upon  the  real  estate  for  so  much  as  has  been  paid  towards  those  annwties  out  of  the 
personal  estate. 

By  the  first  clause  in  the  will,  the  whole  of  his  estate  is  subjected  to  his  debts.  This 
construction  has  often  been  given  to  words  of  this  kind.  Lord  Warrington  v.  Leigh, 
1  Vem.  45.  But  should  that  be  otherwise,  there  is  a  subsisting  trust  for  the  payment 
of  debts ;  for  the  devise  of  the  real  estate  in  trust  to  pay  debts,  &c.,  till  Thomas  LassMs 
should  attam  twenty-six  years,  will  continue  notwithstanding  his  death,  until  saek 
time  as  he  would  have  attained  that  age,  Taylor  v.  BiddaU,  2  Mod.  292. 

Mr.  Attomey-GenercU,  and  Mr.  FazakerUy,  for  the  defendant. 

The  gift  to  the  plaintiff  was  made  on  the  supposition  that  there  would  be  sufficient 
personal  estate  to  satisfy  it.  The  question  will  oe,  how  much  of  the  personal  estate 
[145]  would  have  been  coming  to  Thomas ;  there  would  have  been  nothing  without  this 
circuity,  and  Thomas  could  not  have  had  the  benefit  of  this  circmty.  Specific  devinei 
shiJl  not  be  affected  in  order  to  make  good  the  legacies.  As  to  how  much  of  the  real 
estate  is  subject  to  debts ;  the  general  words  in  the  first  clause,  will  be  restrained  by 
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the  particular  provision  made  afterwards  for  debts,  and  there  is  no  reason  to  extend 
those  general  words,  unless  the  particular  fund  is  not  sufficient  to  pay  the  debts.  The 
devise  in  trust  till  Thomas  shall  have  attained  the  age  of  twenty-six,  cannot  be  carried 
further,  for  the  estate  is  devised  over  in  case  Thomas  should  die  before  he  becomes 
entitled. 

Lord  Chancellor  {Oct.  26,  1737)  decreed  payment  of  the  legacy  and  interest, 
at  4  per  cent,  out  of  the  personal  estate,  and  if  that  shall  not  be  sufficient,  then  out  of  the 
profits  of  the  real  estate  devised  to  Christopher  Leth-mUlier  till  Thomas  should  have 
attained  twenty-six,  and  if  that  not  sufficient,  then  the  plaintiff  to  stand  in 
the  place  of  the  annuitants  to  receive  satisfaction  for  so  much  as  they  have  exhausted 
of  the  persona]  estate.   (Beg.  Lib.  A.  1737,  fol.  280.) 

CThis  case  is  taken  from  Lord  Sardivieke's  Note-book.) 

[146]  PmufpA  Stanlsy,  Administratrix  of  HoBT  Stanley,  PZain2i^ ;  and  Ann  Stanley, 
Widow  of  WiLUAM  Stanley,  Hans  Stanley,  an  Infant  Son  of  Geoboe  Stanley, 
Richard  Bbllwabd,  the  Personal  Representative  of  the  Surviving  Trustee  of  the 
Settlement,  Defendants. 

October  28, 1737. 

Where  by  marriage  settlement  the  estate  of  the  wife  was  settled  to  the  husband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  trustees  for  a  term  of  ninety-nine  years, 
renuunder  to  the  first  and  other  sons  of  the  marriage  in  tail  male,  remainder  to  the 
heirs  male  of  the  husband  by  any  other  wife,  remainder  to  his  heirs  in  fee,  and  the 
trusts  of  the  term  were  declared  to  be,  that  if  the  husband  should  have  one  or  more 
younger  son  or  sons  living  at  his  decease,  which  should  respectively  attain  twenty-one 
years,  then  that  the  trustees  should  and  might  out  of  the  rents,  issues',  and  profits, 
or  by  sale,  of  the  premises,  raise  the  sum  of  £6000,  payable  at  such  times,  and  in 
such  proportions  as  the  husband  should  by  deed  or  will  appoint,  and  in  default  thereof, 
to  be  equally  divided  amoi^t  them,  and  to  be  paid  at  the  age  of  twenty-one,  or  mar- 
riage ;  and  to  raise  a  sum  mr  the  maintenance  of  such  chiuren  from  and  after  the 
decease  (rf  the  husband,  until  the  portions  should  become  payable,  the  first  payment 
to  begin  and  be  made  at  such  of  the  feasts  as  should  first  haf^n  after  the  iMcease  of 
the  husband.  A  younger  son  having  attained  twenty-one  m  his  father's  Hfetime, 
it  was  held,  that  he  was  entitled  to  have  his  portion  raised  in  his  mother's  lifetime, 
with  interest  for  the  same,  from  the  death  of  his  father. 

By  a  settlement  dated  the  15th  of  March  1692,  and  made  previous  to  tiie  marriage 
of  William  Stardey,  deceased,  and  Ann  ifo6y,  the  defendant,  certain  premises  which 
were  the  estate  of  the  wife,  were  settled  to  the  use  of  William  Stanley  for  life,  remainder 
to  trustees  to  preserve,  &c.,  remainder  to  Ann  H<^  for  life,  remainder  to  trustees  to 
preserve,  &c.,  remainder  to  trustees  for  a  term  of  ninety-nine  years,  sans  waste,  remain- 
der to  the  first  and  other  sons  of  the  marriage,  in  tail  male,  remainder  to  the  heirs 
male  of  the  body  of  VfUliam  Stanley,  by  any  other  wife,  remainder  to  his  hetrs  in  fee. 
The  trust  of  the  term  of  ninety-nine  yeus,  was  declared  to  be,  tiiat  if  William  Stanley 
should  happen  to  have  one  or  more  younger  son  or  sons  living  at  his  decease,  which 
should  respectively  attain  twenty-one  years,  and  no  daughter,  then  that  the  trustees 
should  and  might  out  of  the  rents,  issues,  and  profits  of  the  premises,  or  by  sale  of  the 
same  or  of  somepart  thereof,  raise  the  sum  of  £6000,  payable  at  such  times,  and  in  such 
proportions  as  William  Stanley  should  by  deed  or  wfll  appoint,  and  in  default  thereof 
to  be  divided  equally  amongst  them,  and  to  be  paid  at  the  age  of  [147]  twenty-one,  or 
marriage,  and  to  raise  a  sum  for  the  maintenance  of  such  children  from  and  after 
the  decease  of  said  William  Stanley,  until  the  portions  should  become  payable,  the 
first  payment  to  begin  and  be  made  at  such  of  the  feasts  as  should  first  happen  after 
the  death  of  William  Stanley. 

Hoby  Stanley  was  the  only  younger  child  of  the  marriage,  and  William  Stanley, 
the  father,  died  without  having  made  any  appointment  of  the  said  sum  of  £5000. 
Hoby  Stanley  having  attained  twenty-one  in  his  father's  lifetime,  and  having  been 
paid  by  his  Either  £1000,  part  of  his  portion  of  £5000,  and  having  married  and  died 
mtestate,  this  bill  was  brought  by  his  widow  and  administratrix,  in  the  Kfetime  of 
the  mother,  to  have  £4000,  tne  residue  of  the  portion  raised  out  of  the  term  for  years, 
created  by  the  settlement. 

0.  v.— 28 
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The  question  was,  whether  that  sum  was  to  be  raised  and  paid  during  the  lifetime 
of  the  mother. 

Mr.  Browne,  for  the  plaintiff  insisted  that  as  all  the  contingencies  upon  whush 
the  raising  of  the  portion  was  to  depend  had  happened,  the  money  ought  now  to  be 
raised,  and  that  if  the  money  was  now  raisahle,  interest  would  follow  of  course. 

Mr.  Chute,  for  the  defendant—If  any  thing  appears  in  the  settlement  which  even 
hints  at  the  postponement  of  the  period  of  raising  tne  portion  it  cannot  now  be  raised. 

This  is  the  wife's  estate,  and  it  does  not  appear  that  there  lb  any  other  settlement 
on  the  heir  male ;  a  different  method  is  prescribed  for  raising  the  maintenance  from 
that  in  which  the  principal  is  to  be  raised ;  the  one  by  rents  and  profits,  the  other 
by  rents  and  profits,  mortgage  or  sale. 

This  term  could  not  have  oeen  sold  in  the  lifetime  of  the  father. 

In.  Brame  y.  BerHey,  1  Eq.  Ca.  Abr.  340,  and  2  P.  Wms.  484,  the  raising  of  the 
portions  was  postponed  because  the  first  day  of  payment  of  the  maintenuice  was 
mrected  to  be  made  after  the  death  of  the  father  and  mother.  This  case  is  not  dis- 
tinguishable from  former  precedents  in  our  favour. 

Lord  Chancellor  decreed  the  sum  of  £4000  residue  of  the  said  £5000  portion 
to  be  raised  by  mortgage  or  sale  as  should  be  least  prejudicial  to  the  infant  or  his  estate, 
together  with  interest  for  the  same  from  the  death  of  William  Stanley  the  father, 
on  distinctions  from  the  former  [148]  case  (See  Stardey  v.  Stavley,  ante,  page  135) 
uising  from  the  different  penning  of  the  deed,  and  the  precedents.  (Sieff.  Lib.  R 
1737.  fb.  117.) 

(This  case  is  taken  from  Lord  Hardwieke's  Note-book.) 


Pearce  verms  WARING. 
Appeal. 
Oct.  29th,  1737. 
S.  C.  2  Ves.  548. 

Mr.  Htdl  being  entitled  to  oonsicbrable  ^iroperty  under  his  uncle's  will,  five  weeks  after 
he  comes  of  ago  settles  an  acoount  with,  and  executes  a  release  to,  the  executor  d 
his  unde ;  Under  the  circumstances  of  the  release  being  prepared  and  engrossed 
by  the  executor  before  the  accounts  had  been  submitted  to  Mr.  Hall, — of  Mr.  HaU't 
not  having  examined  the  accounts, — of  the  account  itself  not  giving  sufficient  in- 
formation without  inspecting  the  books,  which  were  not  deUvered  to  nim, — of  there 
being  likewise  an  error  in  the  account  by  a  sum  of  £570  being  charged  twice 
of  a  gift  hkewise  of  £3000  East  India  Stock  from  Mr.  Hall  to  ttie  executor,  at  the 
time  of  the  settlement  of  the  will, — of  the  executor  having,  since  the  death  of  Mr. 
Hall,  broken  open  a  box  containing  papers,  some  of  which  rehited  to  the  accounts, 
and  taken  away  some  papers,  asid  having  made  entries  in  the  books  subsequent  to 
Mr.  HaU's  death :  It  was  held,  that  the  stated  account  should  be  opened  though 
man^  small  aoconnts  had  been  afterwards  settled,  uid  though  then  had  been  an 
acquiescence  hy  Mr.  HaU  until  the  tune  of  his  death. 

In  the  month  of  September  1721,  Serjeant  HaU,  being  possessed  of  considerable 
real  and  personal  estate,  died,  having  by  his  will  made  the  defendant  Waring  hii 
executor ;  and  having  given,  after  payment  of  some  pecuniary  legacies,  the  residiM 
of  his  real  and  personal  estate  to  his  nephew  William  Shej^rd  Mall. 

In  December  1731,  William  Shepherd  Hall  died  having  made  his  will,  bearing 
.date  the  21st  of  August  1726,  whereby  he  appointed  the  defendant  Faring  his 
executor,  and  whereby  after  giving  £3000  to  the  defendant  Waring  he  gave  the  rest 
of  his  personal  estate  to  trustees  upon  trust  to  lay  out  the  same  in  the  purchase  of  real 
estate  to  the  use  of  the  plaintiff  Mrs.  Pearce,  and  the  heirs  of  her  body.  By  a  codicil 
of  the  12th  August  1727,  William  She^rd  Hall,  willed  that  the  defendant  Warina 
should  be  indemnified  for  all  moneys  disbursed  for  his  (the  testator's)  use  and  paid 
for  his  trouble  concerning  him  (the  testator)  or  his  affairs. 

Mrs.  Pearce  filed  a  Ml  for  an  account  of  the  real  and  personal  estate  of  Serjeant 
HaU  and  of  the  personal  estate  [149]  of  William  Shepherd  HaU,  which  by  amendment, 
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was  made  to  impeach  a  gift  of  £3000  East  India  Stock  stated  hy  the  defendant  to  have 
been  given  to  him  by  William  Shepherd  Hall. 

The  defendant  Waring,  as  to  so  much  of  the  bill  as  sought  an  account  from  him 
of  the  rents  and  profits  of  the  real  or  of  the  personal  estate  of  Serjeant  Hail  or  WiUiam 
Hall,  from  the  Serjeant's  death  to  the  15th  December  1727,  by  plea  insisted  that  he 
had  ke{rt  a  particular  account  of  his  receipts  and  payments  from  that  time  in  two  books, 
and  that  soon  after  Mr.  Hall  came  of  age  he  bemg  willing  to  settle  the  said  accounts, 
dedred  WooUey  and  Hemmings  might  be  employed  in  taking  such  accounts.  That 
the  two  books  and  the  vouchers  were  deJiverod  by  him  to  Woolley  and  Hemmings^ 
who  compared  the  books  with  the  vouchers  and  drew  up  the  account  which  was  deliveral 
to  Mr.  Hall,  who  carefully  perused  it ;  and  by  which  account  it  appeared  a  balance 
was  due  from  the  defendant  Waring  to  Hall ;  whereupon  Hall  executed  a  release 
to  Waring,  dated  the  15th  December  1727.  That  Mr.  Hall  desired  the  balance  might 
remain  in  his  hands,  which  he,  Waring,  consented  to.  And  defendant  Waring,  by 
a  second  plea,  insisted,  that  after  the  15th  December  1727,  imtil  the  8th  November 
1731,  he  had  paid  and  received  several  sums  of  money  and  that  he  kept  an  account 
thereof  in  his  book,  and  stated  the  vouchers,  and  that  the  said  Mr.  Hail,  from  time  to 
timfif  considered  the  said  accounts,  and  thereon  allowed  the  same  as  stated  accounts. 

On  the  9th  of  November  1727,  WiUiam  Shef^rd  HaU  came  of  age,  and  <m  the 
15th  of  December  following  the  first  accounts  were  stated  md  the  releases  encuted ; 
and  on  the  12th  of  February,  the  several  stocks  were  transferred  except  the  £3000 
East  India  Stock  daimed  by  the  defendant.  The  balance  of  the  account  continued 
in  Waring's  hands,  and  from  that  time  to  the  death  of  William  Shepherd  HaU,  the 
accounts  were  continued  between  them,  and  many  were  signed  by  the  latter. 

It  appeared  in  evidence  that  about  the  beginning  of  October,  previous  to  WUliam 
Shepherd  HaWs  coming  of  age,  the  defendajit  put  his  books  of  account  and  some 
vouchers  into  the  hands  of  Messrs.  WooUey  and  Hemmings ;  but  that  they  never 
received  any  directions  from  Mr.  Hall,  and  understood  that  they  were  only  to  cast  up 
and  prepare  the  aC'[150]-counta  for  the  inspection  of  Mr.  Hall,  and  not  to  examine  or 
audit  them ;  and  that  in  fact  they  were  unacquainted  with  the  nature  of  the  property 
and  value  of  the  stocks  and  did  no  more  than  cast  up  the  items  and  make  some  new 
fflitries  from  the  voudtieis. 

Mr.  HaU  came  down  to  the  country  from  London  on  the  10th  or  1 1th  of  December, 
upon  which  the  accounts  were  laid  before  him ;  but  there  was  no  evidence  of  his  having 
examined  them,  except  that  one  of  the  account  books  was  once  seen  before  him. 

The  release  dated  the  15th  of  December  1727,  recited  that  William  Hall,  on  perusal 
of  the  accounts  had  found  them  just  and  true ;  and  that  the  release  was  executed  in 
consideration  of  the  premises,  and  of  the  payment  of  the  balance,  the  receipt  whereof 
was  therebv  acknowledged. 

This  release  had  been  prepared  by  order  of  the  defendant  before  Mr.  Hall  had 
come  down  from  London,  but  it  was  read  over  to  him  before  he  executed  it. 

It  was  admitted  that  there  was  an  error  in  the  accounts  of  £570  twice  charged. 

The  £3000  East  India  stock  did  not  appear  in  any  of  the  accounts ;  but  on  the  22nd 
d  January,  ISx.  HaU  si^ed  a  paper  enressing  his  reasons  for  making  the  gift. 

The  defendant  admitted  that  he  nad  made  some  new  entries  in  the  accounts 
since  Mr.  WiUiam  Hall's  death,  particularly  relating  to  the  £3000 ;  and  it  was 
proved  that  since  that  time  the  defendant  had  caused  the  bottom  of  a  box,  belonging 
to  Mr.  William  HaU,  which  had  been  locked  and  sealed  and  left  in  his  custody,  to  be 
taken  off ;  that  he  had  taken  out  several  papers,  which  however,  he  represented  related 
only  to  an  election  at  Ludloic. 

This  cause  came  on  to  be  heard  before  the  Master  of  the  RaUs,  when  his  Honour 
ordered  and  declared  that  the  accounts  preceding  the  15th  December,  insisted  on  by 
the  defendant  Waring's  first  plea  be  set  aside ;  that  the  accounts  insisted  on  by  the 
second  j^ea  do  stand  except  as  to  the  balance  the  preceding  accounts  brought  into 
those  accounts ;  and  directed  ui  open  account  of  the  real  and  personal  estate  of 
Serjeant  HaU  and  the  personal  estate  of  William  Holly  and  reserved  the  consideration 
of  the  £3000  India  Stock  until  after  the  Master  had  made  his  report.  This  cause  now 
came  on  before  the  Lord  Chancellor  upon  an  appeal  from  that  decree. 

D51]  Mr.  Attorney-General  and  Mr.  Clarke  for  the  defendant.  Accounts  so 
Bolemnly  settled  ought  not  to  be  overturned.  It  is  not  necessary  that  every  ^e^tion 
sfaouM  be  proved.   WoolUy  and  Hemmdngs  had  the  vouchers  before  them,  and  it  waa 
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not  the  defendant's  fault  that  they  did  not  examine  them ;  but,  in  fact,  some  new 
entries  were  made  by  them  from  the  vouchers.  Mr.  HaU  himself  had  full  opportunity 
of  examining  the  accountfl,  and  if,  with  his  eyes  open,  he  preferred  trusting  to  the  con- 
fidence he  reposed  in  Mr.  Waririg,  he  is  equally  bound  by  what  he  has  done,— if  not, 
a  careless  man  would  fare  better  for  being  careless. 

Mr.  Browne  for  the  plaintiff.  Every  allegation  necessarily  made  in  support  of  the 
defendant's  case  is  disproved.  He  alleges  that  Mr.  Hall  gave  directions  to  WcoUey 
and  ffemmings  to  state  the  account.  That  the  accounts  and  vouchers  were  delivered 
to  them,  and  that  they  compared  them. 

That  the  accounts  contained  entries  of  particular  items,  and  that  they  were  kid 
before  Mr.  HaU  himself,  and  that  he  inspected  the  receipts  and  vouchers,  whereas 
the  entries  are  of  gross  sums  without  any  distinction  of  principal  and  interest. 

As  to  the  £3000,  there  was  no  notice  taken  of  it  in  the  accounts  deHvered  at  that 
time,  although  the  defendant  has  since  Mr.  Hall's  death,  made  an  entry  of  that  sum 
as  if  done  at  the  time.  Mr.  Hall,  by  his  will,  made  when  he  was  only  seventeen,  h&d 
given  the  defendant  £3000,  and  he  conceived  this  gift  to  be  of  that  funount,  whereas 
the  £3000  East  India  stock  is  worth  near  £5000. 

Lord  Chancellor  (Oct.  29,  1737).  The  first  general  question  on  this  appeal  is, 
whether  the  account  as  it  is  called  of  the  15th  of  December  1727,  insisted  upon  by 
the  defendant's  first  plea,  ought  to  be  allowed  and  established  generally.  Next,  admi^ 
ting  that  it  ought  not,  whether  it  ought  to  be  set  aside  totally,  and  an  open  acconnt 
decreed ;  or  whether  it  ought  to  be  directed  to  stand,  with  liberty  for  the  pluntifi 
to  surchai^  and  falsify  it. 

As  to  the  first,  whether  the  accotmt  ought  to  be  allowed  and  established  generally, 
I  think  that  there  is  no  colour  for  it ;  because,  first,  the  plea  is  not  proved,  so  far  from 
it  that  it  is  rather  disproved  by  the  defendant's  own  witnesses.  It  is  truly  said,  that 
it  is  not  necessary  to  prove  every  circumstance  pleaded,  but  all  material  facts  must  be 
proved.  To  shew  that  that  has  not  been  done  in  this  case,  it  is  only  necessary  to  compare 
the  material  facts  pleaded  with  the  [152]  evidence.  2dly.  There  are  material  errort 
affecting  sums  of  considerable  amount  shewn  in  these  accounts.  The  next  question 
is,  whether  these  accounts  ought  to  be  set  aside  totally,  and  an  open  account  decreed, 
or  whether  they  ought  to  stand,  with  liberty  for  the  defendant  to  surchaige  and 
falsify. 

This  is  a  point  always  in  the  discretion  of  the  Court,  and  in  deciding  which,  tbe 
Court  ought  to  be  governed  by  the  fairness  of  the  defendant's  proceedings  and  the 
circiunstances  of  the  case.  The  material  circumstances  in  this  case  are,  1st,  The  facti 
preceding  the  account  and  release.  2dly,  The  manner  of  stating  this  account,  aad 
the  circumstances  attending  it.  3dly,  The  circumstances  subsequent  to  it.  As  to 
the  facts  preceding  the  account  and  release,  it  is  admitted  that  Mr.  HaU  came  of  age 
on  the  9th  of  November  1727,  and  a  design  appears  to  have  been  formed  to  gain  a 
stated  account  of  an  estate  of  the  value  of  nearly  £80,000,  and  to  get  releases  executed 
as  soon  as  he  came  of  age.  But  how  was  Mr.  Hall  assisted  in  the  examination  of  these 
accounts  1  by  two  persons  employed  by  Mr.  Waring,  and  not  acting  under  any 
authority  from  Mr.  Hall,  for  nothing  has  been  proved  to  have  been  said  or  written 
by  him  to  that  effect.  Then  the  release  was  prepared  with  all  its  reratals  by  Mr.  Wariw, 
containing  an  ample  commendation  of  his  own  fidelity,  and  in  which  Mr.  HaU  is  maoB 
to  admit  that  he  had  perused  the  account,  and  that  he  had  fotmd  it  just  and  true; 
and  so  far  was  this  carried,  that  the  defendant  got  the  release  engroraed  before  Mr. 
Hall  came  down,  or  had  (so  far  as  appears)  been  made  at  aU  privy  to  it. 

2dly.  As  to  the  manner  of  stating  the  account,  and  the  circumstances  attending 
it,  it  appears  that  Mr.  Hemmings  and  Mr.  Woolley  were  strangers  to  the  estate,  and 
that  they  were  employed  only  to  east  up  and  methodize  the  account.  They  have 
sworn  that  the  vouchers  were  not  laid  before  them,  and  that  they  did  not  mquin 
into  the  truth  of  the  entries,  but  took  them  upon  the  credit  of  the  defendant  It  is 
objected  that  this  is  contradicted  by  the  fact,  for  that  it  is  sworn  that  some  of  tbe 
vouchers  were  produced,  and  that  they  compared  several  of  them  with  the  entiiw 
in  the  books,  from  whence  it  is  said,  that  it  ought  to  be  inferred  that  they  saw  all  the 
vouchers,  but  that  is  more  than  is  sworn  by  the  plea,  which  only  alleges  that  they 
inspected  the  vouchers,  or  such  of  them  as  ther  thought  fit.  I  cannot  make  a  inn- 
sumption  that  their  authority,  or  what  they  did,  [153]  different  from  what  tbey, 
who  are  his  own  witnesses,  have  sworn  it  to  be.  It  is  very  probable,  that  those 
TOUoherB  which  were  produced  were  only  to  enable  them  to  mate  the  new  enUies. 
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It  appe^  then,  that  these  persons  did  not  audit  or  state  this  account.  But  what 
did  Mr.  HaU  himself  do  1 

There  is  no  evidence  that  he  examined  it,  indeed  he  had  no  time  for  it ;  he  only 
asked  WooUey  and  Hemmings  if  it  was  nghtly  cast  up,  and  there  is  no  evidence  that 
he  saw  any  vouchers. 

What  then  does  all  this  come  to  1 — That  Mr.  Hall  executed  a  release,  reciting  an 
account  stated  when  it  was  not,  or  stated  only  on  one  side,  and  extending  to  the  whole 
estate,  which  in  the  words  include  every  thing  in  Mr.  Waring^s  hands,  though  not 
delivered  over.  It  does  not  appear  that  Mr.  HaU  had  any  part  of  the  account,  or  so 
much  as  a  copy  delivered  to  him,  and  if  he  had,  and  had  read  it  over,  he  could  not 
have  learned  any  thing  from  it  without  looking  through  all  the  hooks,  none  of  which 
it  is  pretended  he  saw,  except  one  marked  C.  C,  which  was  once  seen  laying  by  him, 
and  at  the  same  time  a  gift,  or  a  promise  at  least  of  £3000  East  India  stock  was  obtuned 
from  him  by  way  of  preset. 

This  was  an  act  unbecoming  a  guardian,  such  ui  act  as  if  any  young  man,  within 
a  month  after  he  came  of  age,  had  ofTered  to  do,  his  guardian  should  have  advised 
him  against  and  withstood.  This  is  a  circumstance  of  very  ill  appearance,  and  demon- 
strates a  prodigious  influence  over  the  young  man.  Hie  value  of  the  stock  was  between 
£4000  and  £5000. 

3dly,  As  to  the  circumstances  subsequent  to  the  account  and  release.  SomA  oi 
them  are  in  favour  of  the  defendant,  others  in  favour  of  the  plaintifi. 

Those  m  favour  of  the  defendant  are  the  many  small  accounts  stated  afterwards, 
and  the  acquiescence  of  Mr.  HaU  up  to  the  time  of  his  death. 

These  cimimstances  might  have  been  of  weight,  if  Mr.  HaU  had  been  fully 
informed ;  if  he  had  had  one  part,  or  a  copv  of  the  account,  to  have  examined  and 
sifted ;  but  it  is  plain  that  he  took  the  whole  upon  trust  It  is,  however,  objected, 
that  a  man  may  state  an  account  on  a  confidence  in  another  if  he  pleases.  So  he  may ; 
and  if  the  person  deals  fairly  and  justly,  and  does  not  abuse  the  trust,  it  is  Q5ti  ; 
but  here  it  appears  plainly,  that  the  defendant  abused  his  confidence. 

The  argument,  from  Mr.  Hall's  acquiescence,  proves  too  much  ;  for  it  is  admitted 
that  there  is  a  double  charge  in  an  item  of  £570.  Mr.  Hall's  acquiescence  must  extend 
to  justify  and  cover  that  error.  Such  an  acquiescence  is  of  no  weight  where  imposi- 
tion appears. 

But  there  are  subsequent  circumstances  in  favour  of  the  plaintiff ;  and,  first,  the 
breaking  open  the  box  clandestinely,  and  taking  out  the  papers.  The  box  was  sealed 
up,  andldt  with  the  defendant  as  a  sacred  depMit.  This  has  been  called  an  imprudent 
act ;  but  I  must  call  it  a  great  breach  of  good  futh, — an  act  of  fraud.  It  is  said,  indeed, 
that  no  other  papers  were  t^en  out,  but  such  as  related  to  the  election.  This,  how- 
ever, it  is  difficult  to  ascertam.  It  is  like  the  case  of  a  spoliator,  every  thing  is  to  be 
presumed  against  him. 

2dly,  Entries  are  made  in  the  books  since  Mr  Hall's  death.  These  are  so  many 
instances  of  falsification.  These  circumstances,  though  subsequent  to  the  account, 
shew  how  little  groimd  Mr.  Hall  had  for  his  confidence,  and  strengthen  the  evidence 
of  imposition  in  passing  it. 

These  two  last  facta  are  sufficient  to  determine  my  judgment  against  letting  this 
account  stand,  with  liberty  to  surchai^  and  falsify,  for  there  is  reason  to  think  that 
evidence  may  have  been  clandestinely  subtracted  and  concealed,  and  new  entries 
made. 

Besides,  I  think  that  it  is  not  possible  from  the  nature  of  this  account  Surcharging 
and  falsifying  can  only  be  done  wnere  an  account  contains  particular  items  of  particular 
sums  received  and  paid.  Here  are  no  such  particular  items ;  but  the  receipts  and 
payments  of  many  years  are  lumped  together.  Surcharging  and  falsifying  in  this 
case  must  be  not  or  any  items  allowed  by  Mr.  Hall,  but  of  the  defendant's  books,  which 
it  does  not  appear  that  he  ever  inspected.  It  would  be  for  the  Court  to  establish  the 
defendant's  own  books,  unless  the  plaintiff  can  disprove  them  ;  no  such  thing  was 
ever  heard  of  in  this  Court ;  I  see  no  ground  in  this  case  to  give  them  so  much  credit, 
especially  as  now  altered. 

If  any  difficulty  or  inconvenience  should  arise  from  hence,  ought  it  to  be  turned 
on  the  plaintiff  or  on  the  defendant.  Surely  on  the  defendant,  who  has  behaved 
himself  in  this  manner. 

[156]  Decree  affirmed,  with  this  addition,  that  the  defendant  Waring's  first  plea  be  set 
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aside  as  a  stated  account,  but  without  prejudice  to  the  defendant  Waring,  making 
use  of  such  evidence  as  may  properly  arise  from  the  facts  and  circumstances  relating 
to  that  transaction  on  the  open  account  hereinafter  directed ;  and  that  the  said  de- 
fendant's second  plea  do  stand,  except  as  to  the  balance  of  the  preceding  accounU 
brought  into  those  accounts.  (Reg.  Lib.  B.  1737,  fo.  12.) 
(This  case  is  taken  from  Lord  Hardwicke'a  Note-book.) 


Benjamin  Huiison  and  Others,  Plaintiffs ;  and  Benjason  Hudson,  Jiin.,  and  Euu- 
BETH,  his  Wife,  Joseph  Hudson,  and  Catherine  Hudson,  DefendarUs;  and 
Thomas  Hudson,  the  Executor  of  William  Hudson,  a  Defendant  by  HU  of 
BeviTor. ' 

October  31,  and  November  4, 1737. 
S.  C.  1  Atk.  460. 

The  administrators  of  J.  B,  napower  the  defendants,  by  joint  letters  of  attorn^,  to 
get  in  an  intestate's  effects  in  Flanders.  One  of  the  admmistrators  (being  the  fmvei 
of  the  defendants)  t^nrards  settles  the  account  with  them,  without  the  piivit7 
of  the  other  administrator,  executes  general  releases,  and  dies.  Upon  a  biU  brought 
by  the  surviving  administrator  against  the  defendants,  the  releases  executed  b; 
their  father,  being  imfairly  obtained,  were  set  aside.  It  seems  that  the  release  m 
one  administrator  will  not  bind  the  other ;  but  it  is  otherwise  in  the  case  of  an  execu- 
tor :  and  it  seems  that  the  release  of  one  administrator  to  two  persons,  acting  under 
a  joint  power  of  attorney,  will  bar  the  other  at  law ;  but  being  obtahied  by  fraud, 
vfll  be  set  aside  in  eqxiity. 

J<^n  Hudson  died  intestate,  upon  which  letters  of  administration  were  granted 
to  the  plaintiff,  Benjamin  Hudson,  and  William  Hudson  deceased. 

On  the  14th  of  March  1728,  the  administrators,  Benjamin,  the  plaintiff,  and 
William  Hudson,  executed  joint  letters  of  attorney  to  the  defendant  Benjamin  Hudsoft, 
who  resided  in  Flanders,  and  to  the  defendant  Jose^  Hudson,  then  in  [156]  London. 
who  were  both  sons  of  William  Hvdsant  impowermg  them  to  get  in  and  receive  all 
moneys  due  to  them  as  joint  administnUors  of  John  Hudson. 

On  the  27th  of  March  1732,  William  Hudson,  the  joint  administrator  with  the 
plaintiff,  without  his  privity,  settled  the  account  with  the  defendants,  Benjamin  and 
Jose^,  and  gave  them  general  releases. 

The  object  of  the  present  suit  was  to  obtain  an  account  of  the  personal  estate  of 
John  Hudson  against  Thomas  Hudson,  executor  of  William  the  administrator,  and 
to  set  aside  the  stated  accounts  and  the  releases  which  were  «iEecuted,  and  to  obt^ 
an  account  against  Benjamin  and  Jotejh  Hudson^  for  what  they  had  received  under 
the  letters  of  attorney. 

The  defendants,  Benjamim,  bsA  Joseph^  insisted  upon  the  accounts  stated,  and  the 
release. 

Mr.  Broume  for  the  plaintiff,  contended  that  a  release  by  an  administrator  vas 
very  difi^«nt  in  effect  from  one  by  an  executor.   Wentw.  373,  in  addmdis. 
it  was  more  tike  the  case  of  two  trustees,  and  that  in  the  present  case  there  was  evidence 
of  fraud.  That  the  account  was  cdlusive,  and  was  not  so  much  as  sworn  to  be  just  and 

fair. 

Mr.  Attomey-GcTieral  and  Mr.  Fazakerley  for  the  defendants.  An  executor  may 
release  a  debt  and  assign  a  term,  and  an  administrator  stands  in  his  place.  Befoie 
the  statute  of  22  &  23  Car.  II.  the  administrator  mi^ht  retain  the  estate.  It  is  not 
material  that  administrators  do  not  resemble  executors  m  all  respects,  it  mav  be  granted 
that  one  cannot  assign  a  term ;  but  payment  to  one  of  several  executors  is  good,  and 
that  one  may  give  a  discharge.  Administrators  may  release,  which  shews  that  th^ 
have  an  interest  in  them.  Adams  v.  BudUand,  2  Vem.  514.  Theirs  is  an  authori^ 
coupled  with  an  interest.  Dyer,  339.  Dr.  Ikury^s  Case,  8  Co.  143  b.  In  this  caun 
a  demurrer  was  put  in,  upon  the  eround  that  tJie  administration  did  not  survive  upon 
the  death  of  one  :  but  the  Court  held  that  it  did,  Ca.  Temp.  TaU>.  127,  which  shert 
that  there  is  an  interest.  Supposing  that  a  release  by  one  administrator  would  not  in 
ordinary  cases  be  binding  upon  the  others,  yet,  in  the  present,  the  letters  of  attorney 
make  the  difference.   I&re  is  a  joint  letter  of  attorney.   The  defendants  acted  as 
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factors  to  two  ymnt  merchante.  The  administrators  must  be  considered  as  putners, 
in  which  case  one  may  release. 

fX&n  I'ord  ChomceUor  ^ov.  4,  1737).  There  are  two  questions  in  this  case 
whuAi  are  merely  matters  <n  law. 

First,  Whether  a  release  of  a  debt,  or  conveyance  of  a  terpoit  by  one  adminiBtrator, 
will  bind  his  companion,  where  there  is  a  joint  administration  granted. 

Secondly,  Whether  the  defendants  acting,  and  collecting  pf^rt  of  the  estate,  under 
a  letter  of  attorney  from  both  the  administrators,  wi^  vary  the  case. 

As  to  the  first  point.  I  am  of  opinion  that  one  administrator  cannot  release  a 
debt,  or  convey  an  interest,  so  as  to  bmd  the  other ;  and  that  the  case  of  an  adminis- 
trator differs  from  that  of  an  executor. 

It  is  certain  that  executors  have  such  a  power,  and  the  reason  is,  that  each  executor 
is  considered  as  entirely  representing  the  testator.  If  an  action  is  brought  against 
jfunt  emcutors,  who  fdead  different  pleas,  some  books  say,  that  plea  shall  ne  receiTed 
w\aoh  a  most  for  the  bmefit  of  the  testator's  effects,  uid  ^is  shews  each  executor 
may  plead  in  right  of  his  testator. 

But  the  case  of  executors  differs  essentidly  from  that  of  administrators ;  executors 
receive  all  their  power  and  interest  from  the  testator,  and  though,  before  they  can 
maintain  an  action,  they  must  prove  the  will,(l)  yet  the  probate  is  only  a  declaration 
of  the  proper  court  that  they  are  executors,  which,  by  the  law  of  Scotland,  is  called 
confirming  the  executors  to  the  testator,  and  is  the  same  in  eSect  as  is  done  here,  and 
still  the  interest  arises  not  from  the  probate,  but  from  the  testator ;  therefore,  an 
executor  may  release  a  debt  (MiddletorCs  case,  5  Go.  28  a ;  9  Co.  39  a ;  Co.  Lit.  292  b), 
or  assign  a  term  before  probate  (Dyer,  367  a,  pi.  39),  and  if  after  probate  he  suee  for 
the  same,  the  precedent  act  done  by  him  may  be  {beaded  in  bar  :  but  not  so  of  an 
administrator,  for  upon  an  action  brought  by  such  an  administrator  after  letters  of 
administration  granted  to  him,  his  release  or  assignment  will  not  bar  him.  If  an 
executor  appoints  another  to  be  his  Kracutor,  and  dies,  such  second  executor  ^all  be  the 
immediate  representative  to  the  first  t^tator ;  but  on  the  death  of  an  administrator, 
his  whole  interest  determines,  and  [158]  adniinistration  de  bonis  non,  &c.,  must  be 
granted  to  another. 

So  if  a  creditor  midces  his  debtor  his  executor,  the  debt  is  totally  extinguished,  and 
cannot  be  recovered,(2)  though  the  executor  should  afterwards  die  inte8tatB,and  adminis- 
tration de  bonia  non,  &&,  of  the  first  testator  should  be  granted  :  but  if  a  debtor  be 
appointed  administrator,  t^at  is  no  extiimushment  of  the  debt,  but  a  suspension  of 
the  action,  and  his  representative  on  his  death  would  be  chargeable  at  the  suit  of  the 
administrator  fi«6onu7um,&c.,  of  the  first  intestate,  Salk.  299,  8  Go.  135.  These  cases 
evince  the  different  foundations  on  which  the  righto  of  executors  and  administrators 
depend,  the  power  of  the  latter  arising  whcdly  from  the  ordinary,  of  the  former  from 
the  teatator. 

The  light  of  an  administrator  is  expressed  so  differently  in  the  books,  as  if  thev  were 
at  a  loss  how  to  describe  it.  In  8  Co.  135  b,  it  is  called  an  authority,  because  the  atuninis- 
trator  has  nothing  to  his  own  use ;  in  Vaughan  182,  it  is  with  greater  propriety  called 
a  private  office  of  trust,  for  it  is  more  than  a  bare  authority,  and  less  than  the  interest 
of  an  executor,  which  seems  to  have  been  the  foundation  of  Lord  Cowper's  opinion  in 
the  case  of  Adams  v.  BucHand,  2  Vem.  514. 

If  therefore  an  administration  be  in  the  nature  of  an  office,  what  will  the  consequence 
be  in  the  present  case,  for  if  an  office  is  granted  to  two,  they  must  join  in  the  executing 
the  acta  oi  the  office,  and  one  cannot  act  unless  in  the  name  of  both,  and  on  this  kind 
of  reasoning  the  present  case  will  depend. 

There  has  been  no  case  cited,  except  Dyer  339,  fuid  Go.  143  b,  which  turns  on  tlie 
repeal  of  letters  of  administration ;  and,  indeed,  I  can  find  but  one  authority  in  the 
present  case,  and  that  in  a  little  book,  but  that  little  book  the  work  of  a  very  great 
man.  Lord  Bacon,  in  his  Elements,  4th  yo\.  new  edition,  page  83  and  93,  seems  to  corres- 
pond [159]  with  my  opinion,  as  to  the  nature  of  the  different  rights  of  ^ecutors  and 
administrators,  thereK)re  1  think  the  release  of  one  administrator  will  not  bar  the 
other.(3) 

The  next  question  is  of  another  consideration,  whether  the  defendants  having  acted 
under  the  letters  of  attorney  of  both  administrators,  and  being  therefore  accountable 
to  themsdves  in  their  own  right,  and  not  as  administrators,  the  release  oi  one  may 
not  bar  both,  and  I  think  it  may. 
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The  cases  consider  them  as  representing  the  intestate,  and  suing  in  that  right, 
where  they  must  name  themselves  administrators,  tmd  so  says  Lord  Bacon  \  but  here 
both  administrators  execute  a  lettw  of  attorney,  to  empower  the  defendants  to  cdlect 
the  efiects,  and  receive  the  intestate's  debts,  and  so  far  as  they  have  acted  under  that 
authority,  they  are  answerable  to  the  administrators  in  their  own  right,  and  muht  be 
charged  as  their  bailifis  and  receivers,  and  they  need  not  name  thCTisdves  atminiB- 
trators,  and  if  non-suited,  they  must  pay  costs  as  suing  in  ;ure  propria. 

If  there  is  a  joint  c^bt  owmg  to  two,  and  one  release,  the  action  is  gone,  whether 
it  arises  on  bond  or  simple  contract. 

It  has  been  said,  that  some  part  of  the  intestate's  estate  has  been  received  by  the 
defendants  in  specie,  upon  which  [160]  the  right  of  administration  should  subsist ;  but 
I  apprehend  in  such  case,  the  rdease  of  one  administrator  would  be  a  bar,  for  these 
things  were  in  efiect  delivered  to  them  by  the  administrators  themselves,  for  which 
they  must  sue  in  their  own  right,  and  therefore  the  release  of  one  bars  the  other ;  for 
though  in  trover  they  may  name  themselves  administrators,  yet  they  need  not  do  it. 

Thai  the  question  is,  what  a  court  of  equity  will  do  with  a  release  that  is  effectual 
at  lav.  If  it  was  unfair  and  ooUumve,  a  court  oi  equity  ought  to  set  it  aside,  and  upon 
the  evideuoe  here,  the  releases  appearii^  to  be  unfairiy  obtained,  were  set  a^de. 

And  as  to  the  defendants  Benjamm  and  Jtaeph  Hudson,  His  Lordship  declared 
that  the  plaintifi  is  not  barred  by  the  accounts  stated,  and  the  releases  executed  by 
their  father,  from  demanding  an  account  against  them  in  equity,  and  directed  an  accoimt 
against  them  of  the  persons^  estate  of  J.  Hudson  (Reg.  Lib.  A.  1737,  fol.  138).(4) 

On  the  22nd  of  April  following,  this  cause  was  re-heard  upon  some  matters  of  account 
directed  by  the  decree,  but  which  did  not  affect  the  present  question,  and  the  decree 
was  affirmed  in  every  point  but  one. 

(The  statement  of  the  case,  and  the  ar^ments  of  counsel,  are  taken  from  Lord 
Eardwicke'i  Not&-book ;  the  judgment  (which  corresponds  with  a  manuscript  of  Mr. 
Forrester's,  except  with  some  lew  additions  which  have  been  taken  from  tiiat  manu- 
acript)  from  A&^ru.) 

(1)  Before  probate  an  executor  may  commence  an  action,  though  at  the  trial  the 
probate  must  be  produced.  11  Vin.  Abr.  p.  203,  pi.  2.  1  Rol.  Abr.  917,  a  2.  Ihi%- 
coTnbe  v.  Walker,  1  Vent.  370.  So  he  may  file  a  biU  before  probate.  Humphreys  v. 
Humphreys,  3  P.  Wms.  351,  and  it  is  sufficient  if  he  obtain  probate  before  the  hearing, 
Patten  Executrix  v.  Panton,  cited  3  Bac  Abr.  63. 

(2)  So  Wa/nkford  v.  Wamkford,  1  Salk.  299.  But  in  equity  the  executor  is  only 
considered  on  a  deficiency  of  a^ts  as  a  trustee  of  the  debt  for  creditors,  HoUiday  v. 
Boas,  1  Rol.  Ab.  926.  Askwith  v.  Chamberlain,  1  Ch.  Rep.  138.  Field  v.  Clarke, 
ib.  242.  So  he  is  considered  as  trustee  for  le^tees  or  next  of  kin,  where  it  can  be 
collected  from  the  testator's  intention,  that  he  did  not  mean  to  extingtush  the  debt ;  see 
FoK  V.  Fox,  post,  p.  162,  and  the  cases  there  dted. 

(3)  A  release  of  one  administrator  will  not  prejudice  the  other,  Somer  v.  jBumtt, 
Toth.  264,  265,  and  in  Bacon's  Law  Tracts,  162,  Any  one  executor  may  convey  the 
goods,  or  release  debts,  without  his  companion,  and  any  one  by  himseu  may  do  as 
much  as  all  together ;  but  it  is  not  so  with  administrators,  for  they  have  but  one 
authority  given  them  by  the  bishop  over  the  goods,  which  authority  being  given  to 
many,  is  to  be  executed  by  all  of  them  joined  together."  In  Jacomh  v.  Hanoood,  2  Vea. 
267,  Sir  J.  Strange  says,  "  That  though  in  Hudson  v.  Hudson,  it  was  said  that  the  Lord 
Chancellor  had  been  of  opinion,  that  one  administrator  could  not  release  so  as  to  Innd 
the  other,  yet  when  that  case  was  more  narrowly  looked  into,  it  appeared  clearly  that 
that  was  applicable  to  the  particular  drcumstances  of  that  case.  But  he  said  in  WiUai^ 
V.  Fmn,  it  was  held  in  B.  R.  after  three  aj^uments,  that  one  administrator  stood  on  the 
same  nx)und  and  foundation  with  one  executor."  The  fdlowing  statement  d  the  cose 
of  W iuan  v.  Fenn,  appears  in  Serjt.  HUVs  Viner,  "  Debt  by  plaintiff  as  administrator,— 
I^ea,  release  from  the  plaintiff's  co-administrator,  on  which  the  ;Jaintiff  demurred, 
and  after  much  argument,  and  many  authorities  cited,  the  Court  inclined  against 
the  plaintiff,  notwithstanding  the  case  of  Hudson  v.  Hudson  was  cited ;  a  distinction 
was  taken  at  the  bar,  between  payment  to  one  and  release  by  one,  without  payment ; 
but  no  notice  was  taken  by  the  Court  of  that  distinction,  and  the  case  was  a!djounied. 
Trin.  1738,  B.  R.,  and  the  Court  inclined  against  the  pliaintiff,  but  the  cause  was  ad- 
journed, and  there  is  a  note,  that  it  was  uterwards  cranpromised ;  but  in  another 
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manuscript  it  is  said  that  judgment  was  afterwards  given  for  the  defendant  '11  Yin. 
Ab.  72.   See  Shep.  Touch.  484. 

(4)  Hudson  v.  Hudson,  came  before  Lord  Talhot  upon  a  question  whether  administra- 
tion surrives,  upon  the  death  of  one  of  the  administrators,  and  Lord  Talhot,  in  conformity 
with  Adams  v.  Buddand,  decided  bv  Lord  Cow^,  2  Vem.  514,  but  in  contradiction 
to  Botodm  V.  Bowdoiy  which  was  determined  in  the  ecdeoastioal  court,  Held,  that 
administration  sorviTes.  Gases  Temp.  Talb.  127. 

[161]  John  Palmes,  and  Susanna  his  Wife,  John  Maysent  Falher,  and  Sijsanna 
Palmeb,  Infants,  Plaintiffs;  and  Whjjah  Maysent,  Executor  of  Jsrehiah 
Matobnt,  and  Others,  Defendants. 

Nov.1tk,m7. 

S.  C.  1  Atk.  505 ;  1  Dick.  70.  [See  Reporter's  note,  Dick.  70.} 

A  testator  gives  to  his  erand-daughter  a  legacy,  to  be  pud  to  her  at  twenty-one  or 
marria^,  but  if  she  dies  before,  then  he  gives  the  same  to  lus  executor.  Upon  a 
bill  for  interest,  and  to  secure  the  principaT;  it  was  held,  she  was  not  entitled  either 
to  the  interest,  or  to  have  the  principal  secured.  (The  cases  have  now  decided 
that  the  Court  will  secure  a  contingent  legacy,  Studholme  v.  Hodson,  3  P.  Wms. 
300.    Green  v.  Piggott,  1  Bro.  Ch.  Ca.  105.    Gary  v  Askeio,  1  Cox,  244.) 

Hie  testator  by  his  will,  dated  8  August  1723,  gave  to  the  plaintiff  Susanna,  the 
wife  of  Jchn  P{Umer,  £1 0.  To  John  Mat/sent  Palmer,  £500  to  be  paid  to  him  at  twenty- 
one,  and  if  he  dies  before  that  time,  then  he  gave  that  sum  to  the  defendant,  his  executor. 
Iho  testator  also  gave  £100  to  his  grand-daughter,  the  infant,  Susa/ima  Patmer,  to 
be  paid  to  her  at  twenty-one,  or  marriage  with  consent,  and  if  she  dies  before,  then 
he  ^ve  the  same  to  his  executor,  and  made  him  residuary  legatee. 

The  bill  prayed  amongst  other  things,  that  these  legacies  to  the  infants  might 
be  paid  and  secured,  and  that  if  the  personal  estate  was  not  su£Bcient  for  that  purpose, 
that  they  might  be  raised  out  of  the  real  estate,  and  that  interest  might  be  allowed 
and  paid  for  their  maintenance. 

'nie  defendant  admitted  assets,  stated  that  he  had  paid  the  legacy  of  £10,  and 
insisted  that  he  had  a  right  to  retain  the  two  other  legacies  of  £500  and  £100  without 
interest,  till  they  should  respectively  become  payable. 

The  Lord  ChanceUor  decreed  that  the  plaintiS,  the  infant,  should  have  liberty  to 
apply  for  paymrait  of  the  £500  and  £100when  they  should  become  payable  underthe  will. 

Mr.  Atmfns  states,  that  another  point  arose  in  this  cause  between  a  roecific  devisee 
of  land  under  the  will,  and  the  heir  at  law  of  the  testator,  whether  the  tormer  should 
contribute  equally  with  the  latter  in  the  payment  of  debts  where  the  personal  estate 
was  not  sufficient,  and  that  the  [162]  Lord  Chancellor  said,  that  where  there  is  a  specific 
devise  of  lands,  the  specific  legatee  shall  never  contribute  upon  an  average  with  the 
heir  at  law  towards  satisfaction  of  creditors  while  the  real  assets  of  the  heir  are  sufficient. 
No  mention  is  made  of  this  point,  either  in  Mr.  Dickens's  report  of  this  case,  or  in 
Lord  Hardwicke's  Note-book. 

(Shia  case  is  taken  from  the  statement  of  the  bill  and  answer  as  extracted  by  Mr. 
Didcins,  in  1  Dick.  70,  and  from  Lord  Hardwicke's  Note-book.) 

Fox  V.  Fox. 

Nov.  1th,  1737. 
S.  C.  1  Atk.  263. 

William  Fox  mortgages  his  estate  to  Thomas  Fox,  who  paid  no  money,  but  gave  a 
bond  to  William  for  £130. — William  Fox  by  his  will  makes  Thomas  his  residuary 
legatee,  and  appoints  him  his  executor.  Upon  a  bill  filed  by  the  heir  at  law  of  William, 
against  Thomas,  to  have  the  real  estate  exonerated  from  the  mortgage  debt,  it  was 
held,  that  the  bond  debt  was  not  extinguished  in  equity  and  that  the  debt 
due  from  the  executor  must  be  brought  into  the  account  of  the  testator's  personal 
estate,  and  after  the  payment  of  the  other  debts,  funeral  expences,  and  legatries, 
the  testator^  personal  estate  was  to  be  applied  in  satiRfaoti^n  ot  the  morcgage  debt. 

By  indenture  of  mortgage,  dated  the  25th  of  February,  1730,  WiUiam  Fox,  in 
consideration  of  natural  love  and  affection  to  Thomas,  his  brother  (the  defendant), 
a  v.— 28* 
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and  of  £130  paid,  or  secured  to  be  paid,  by  Thomas,  conveyed  a  certain  tenement  to 
Thomas,  to  hold  to  him  and  his  heirs,  with  a  proviso  for  the  redemption  thereof,  upon 
payment  of  £135,  8s.  44.  on  the  25th  of  February  following. 

Thomas  Fae  gave  a  bond  of  the  same  date  for  the  payment  of  the  sum  of  £130 
to  Wiliam  Fox. 

William  Fox  by  his  wilt,  bearing  date  the  10th  of  September  1731,  gave  and  be- 
queathed to  his  loving  brother,  Thomas  Fox  (the  defendant),  all  the  rest  of  his  personal 
[IBS]  oatate,  goods  and  chattels  whatsoeTer.  aiid  appointed  him  executor.  The  plam1al^ 
who  was  the  neur  at  law  of  VfUliam  Foot,  filed  the  bill,  to  have  the  ml  estate  exonerated 

of  this  mortgage. 

Mr.  Brovme  and  Mr.  Fazakerley  were  coimsel  for  the  plaintiff. 

Mr.  Floyer  for  the  defendant  admitted,  that  generally  the  heir  is  entitled  to  have 
the  personal  estate  applied  in  exoneration  of  the  real,  but  contended  that  the  plaintafE 
was  not  entitled  to  have  this  sum  of  £130  so  applied,  for  that  the  will  operates  as  a 
release  and  extinguishment  of  the  debt,  and  amounted  to  giving  a  legacy  of  that 

SUHL 

Lord  ChanceUor  (Nov.  8,  1737).  In  this  case  I  was  of  ojxnion  that  tiie  debt  of 
£130,  due  from  the  defendant,  the  executor,  should  be  brought  into  the  account  of 
the  personal  estate,  in  order  to  exonerate  the  real  estate  from  the  mortgage ;  because 
1^  creditor  might  recover  it  at  law  on  the  covenant,  and  this  would  be  considered 
as  assets  notwithstanding  the  legal  extinguishment,  Yelv.  160,  and  the  h«r  stands 
in  the  place  of  titie  creditor.  That  a  residuary  legatee  might  call  for  this  debt  out  of 
the  hands  of  the  executor  as  assets,  and  so  it  was  determined  in  the  case  of  PkiUips 
V.  Phillips,  1  Oh.  Oa.  292,  and  Brown  v.  Seltoyn,  in  Bom.  Proc.  21  March  1734,  and 
the  right  of  the  heir  to  be  exonerated  is  stronger  than,  and  superior  to  the  right  of 
the  residuary  legatee,  because  he  could  take  away  the  assets  from  the  residuary  legatee 
in  ease  of  his  inheritance,  and  therefore  in  the  cases  of  Phillips  v.  PhiUips,  and  Brown 
V.  Seltoyn,  if  there  had  been  an  heir  who  had  sued  afterwards  to  have  his  inheritance 
es>nerated,  he  might  have  recovered  the  assets  for  that  purpose  after  the  residuary 
legatee  had  recovered  against  the  executor,  which  would  be  absurd  if  he  had  not  Uiis 
right.  As  to  the  objection  that  the  heir  at  law  stands  in  the  place  of  the  testator, 
so  doth  the  residuary  legatee  as  to  the  personal  estate. 

Decreed  a  redemption,  and  account  of  the  personal  estate,  and  this  debt  from  the 
executor  to  be  brought  into  the  account. 

Referred  it  to  the  Master  to  see  what  was  due  for  principal  and  interest  on  the 
mortgage ;  and  that  the  defendant  should  account  for  the  personal  estate  of  the 
testator,  and  in  such  account  the  sum  of  £130  and  interest,  due  from  the  defendant 
on  bond  to  the  testator,  is  to  be  brought  in  and  considered  as  so  much  assets  in  his 
hands ;  and  decreed  that  the  testator's  personal  estate  be  applied  in  a  course  of 
[164]  administration ;  and  if  any  thing  shall  remain  after  payment  of  the  testator's 
other  debts,  funeral  expenses,  and  legacies,  the  same  is  to  he  applied  in  satisfaction 
of  the  said  mortgage  debt ;  and  if  that  shall  be  sufficient,  then  it  is  ordered  that  the 
defendant  reconvey  the  said  mortgaged  premises ;  but  if  the  same  shall  not  be  sufficimt. 
upon  the  plaintifE's  paying  to  defendant  so  much,  or  such  part  as  the  same  shall  not  be 
suflficient  to  satisfy  the  mortgage,  together  with  the  costs  of  the  suit,  then  it  is  ordered 
that  the  defendant  reconvey  the  said  mortgaged  premises.  (Reg.  Lib.  A.  1737,  fo. 
789.) 

(This  case  is  taken  from  Lord  Hardtoicke^s  Note-book.) 

(1)  At  law  the  debt  is  extinguished,  but  in  equity,  the  executor,  on  a  deficiency 
of  assets,  as  to  creditors  is  a  trustee  in  respect  of  the  debt,  which  is  considered  as  part 
of  the  testator's  personal  estate,  Wankford  v.  Wankford,  1  Salk.  299.  Brown  v.  Seltoyn^ 
For.  Rep.  242.  So  he  is  a  trustee  for  legatees,  where  it  can  be  collected  from  the  will 
that  the  testator  did  not  intend  to  extinguish  the  debt ;  as  where  the  debt  is  expressly 
devised  to  pay  a  legacy,  Flvd  v.  iZunuay,  lelv.  160 ;  or  where  the  words,  in  a  residuary 
clause,  are  sufficiently  comprehensive  to  embrace  it.  Brown  v.  Selwyn,  For.  Rep. 
240 ;  4  Bro.  P.  G.  179.  Phillips  v.  Phillips,  2  Freem.  11.  See  Askivith  v.  Chamberlain, 

I  Oh.  Rep.  138.  Field  v.  Clarke,  1  Ch.  Rep.  242.  So  where  the  testator  leaves  his 
executors  legacies,  Carey  v.  Goodinge,  3  Bro.  Oh.  Oa.  110;  or  where  an  executor 
is  considered  by  the  testator  as  a  mere  trustee  of  his  whole  property,  Berry  v.  Usher, 

II  Ves.  87. 
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Mart  Bidout,  Widow  and  Executrix  of  Wiluah  Ridout,  Plaintiff ;  and  DOWDINQ 

and  OtheiB,  Defendants. 

November  8th,  1137, 

S.  0. 1  Atk.  418. 

A  testator  devises  his  estate  to  his  wife  for  life,  subject  to  a  term  of  2000  years,  which 
he  gives  to  his  trustees,  from  the  day  of  his  death,  upon  trust,  with  the  consent  and 
direction  of  hia  wife  to  raise  money  for  the  payment  of  his  debts.  The  term,  though 
subsequent,  shall  take  place  of  the  wife's  estate  for  life,  in  case  of  a  deficiency  of 
personal  estate  to  pay  debts. 

William  BidotU  hang  entitled  to  a  certain  real  estate  by  lease  and  release  of  the 
24th  and  26th  of  October  1727,  conveys  the  same  to  trustees  and  their  hears  to  the 
use  of  himself  for  life,  remainder  to  the  use  of  such  person  and  persons,  and  upon  such 
trusts  as  he  shall  declare  and  appoint  by  will,  deed,  or  writing.  By  his  will  of  the 
27th  October  1727,  he  limits  and  appoints  his  real  estate  to  Mary,  his  wife,  for  life, 
without  impeachment  of  waste,  except  in  houses,  with  power  to  take  all  necessary 
botes,  subject  and  liable  nevertheless  to  the  trust  of  a  certain  term  of  2000  years ; 
wluoh  he  then  gives  to  tnutees  from  the  day  of  his  death  upon  trust,  loitk  the  consent 
and  direction  of  the  plaintiff,  testified  in  writing  under  her  hand  and  seal,  in  the 
presence  of  three  wUnesses,  to  raise  money  for  the  payment  of  his  debts  and  funeral 
chugee,  with  remainder  after  his  wife's  death  to  [16S]  the  heirs  of  his  body,  remainder 
in  fee  as  to  part  to  James  Dotoding,  remainder  in  fee  as  to  the  reudue  to  Joseph 
Dotoding,  and  gives  the  residue  of  his  personal  estate  to  his  wife,  whom  he  appoints 
his  executrix,  and  dies  without  issue. 

The  defendants  set  up  several  demands  upon  the  estate  of  Willictm  Bidout,  and 
particularly  the  defendant  Dotoding,  who  claimed  by  bond  and  otherwise. 

Lord  Chancellor  (Nov.  8,  1737).  A  testator  in  the  first  part  of  a  will  gives  his 
wife  an  estate  for  life  in  particular  lands,  and  in  the  latter  part  creates  a  term  for  years, 
to  take  place  from  the  day  of  his  death,  in  trust  for  raising  sums  of  money  to  dischuge 
his  debte,  in  such  manner  as  the  wife  shoukl  direct. 

The  question  is,  Whether  the  wife  is  entitied  to  have  her  estate  for  life  discharged 
of  the  term. 

Notwithstanding  the  testator  has  in  the  outset  of  his  will  given  her  an  estate  for 
life,  yet,  I  am  of  opinion,  the  term,  though  subsequent,  shall  take  place  of  the  wife's 
estate  for  life ;  and  it  is  plain  it  was  his  intention  it  should  be  so,  by  making  use  of 
these  words, "  the  term  to  take  place  from  the  day  of  his  death."  (These  words  appear 
in  Lord  Ha/rdwicke's  Note-book,  though  they  do  not  appear  (as  stated  by  Mr.  Sanders, 
in  his  edition  of  Atkyns)  in  the  Register's  Book.)  And  it  is  immaterial  how  a  testator 
places  the  several  devises  in  a  will,  because  the  whole  must  be  construed  together,  so 
as  to  make  it  consistent ;  and  here  it  is  not  subject  to  a  bare  naked  term  onTy,  whi(di 
might  have  admitted  of  some  doubt,  but  to  the  trust  of  a  term  to  raise  money  for 
discharging  the  testator's  debts,  and  the  words  that  follow,  "  in  such  manner  as  his 
wife  should  direct,"  do  not  intend  the  wife  shall  have  a  power  of  enmpting  her  estate 
for  life,  but  only  that  she  may  raise  it  in  the  most  convenient  method,  either  by  mort- 
gage or  otherwise. 

His  Lordship  decreed,  if  the  personal  estate  of  WiUiam  Ridout  was  not  suffident 
to  pay  his  debts,  that  the  trustees  should,  with  the  approbation  of  the  Master,  sell  the 
term  of  2000  years  to  make  good  such  deficiency.    (Reg.  Lib.  B.  1737,  fo.  99.) 

(The  statement  of  this  case  is  taken  from  Lord  Hardtoicke's  Note-book.  The  judg- 
ment from  Athyns,  which  corresponds  with  the  minutes  of  the  jiidgment  in  Lord 
Hcvrdwidee*s  Note-book.) 
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p.66]  Shbapnell,  Plaintiff ;  and  Blake,  a  Bankrupt,  and  Trott  and  Hutchuis  Iub 

Assignees,  Defendants. 

Nov,  9th,  1737. 

S.  G.  2  Eq.  Ca.  Ab.  603. 

A  mortgagee  cannot  tack  his  8ub8ec[uent  bond  debt  against  a  second  mortgagee,  or 

against  credttor8.(l) 

Make  was  seised  in  fee  of  a  copyhold  estate,  held  of  the  manor  of  and  npon 

the  6th  of  October  1726,  made  a  conditional  surrender  of  it  to  the  plaintiff  to  secure 
£400  and  intereet,  and  afterwards  borrowed  of  the  plaintif!  £50  upon  bond,  and  after- 
wards by  two  surrenders,  the  first  dated  the  26th  of  May  1733,  the  other  the  27th 
of  May  1734,  Blake  mortgages  his  estate  to  the  defendant  Trott  for  £650,  The  29th 
of  August  1734,  Blake  became  a  bankrupt.  Some  time  in  October  1734  the  plaintifi 
delivered  ejectment  against  the  tenants  to  get  possession  of  this  estate.  Upon  the  30th 
of  October  1734,  the  defendants,  Trott  and  HuUMns,  as  assignees,  gave  the  plaintiff 
notice  that  they  would  pay  him  his  money,  due  upon  the  mortgage,  the  11th  of 

November  following,  at  the  Exchequer,  in  the  castle  of  where  it  is  made  payable, 

by  the  surrender,  and  which,  as  appeared  by  full  proof,  was  the  usual  place  for  the 
receipt  for  the  money  due  upon  mortgages.  Upon  the  6th  of  November  1734,  the 
plaintiff  filed  his  W\  in  this  court  for  a  foreclofiure,  not  having  attended  at  the  time 
and  place  [167]  appointed  to  receive  the  money.  The  defendant  TroU  brought  a  eroM- 
bill  to  redeem  the  plaintiff's  mortgage,  upon  payment  of  principal  and  interest,  due 
to  the  11th  of  November  1734.  Shrapnell,  the  defendant  in  the  cross-cause,  insists 
upon  being  paid  the  bond  due  of  £50  as  lent  upon  security  of  the  mortgage,  and  that 
at  the  time  of  lending  it  it  was  agreed  that  the  mortgage  should  stand  as  a  security 
for  it,  and  insists  upon'  Troti's  mortgages  being  only  colourable  and  fraudulent,  to 
cover  the  estate  from  his  debts.  Note  :  Trott  was  Blake's  son-in-law,  and  Trott  had 
made  no  proof  in  the  cause  of  the  payment  of  the  pretended  consideration  money 
for  the  two  mortgagee. 

Lord  Chanceuor  (between  9th  and  12th  Nov.  1737).  This  bond  debt  cannot 
possibly  be  tacked  to  the  mortgage ;  an  heir  shall  never  redeem  without  paying  both, 
because  the  equity  of  the  redemption  is  chfu-geable  as  assets  in  the  hands  of  the  hdr 
to  pay  off  the  bond  debts  ;  and  therefore,  to  avoid  circuity,  the  heir  must  pay  them 
both  before  he  can  be  entitled  to  a  redemption.  By  all  the  late  cases,  a  mortgagee 
cannot  (2)  insist  upon  being  paid  a  bond  debt,  even  against  the  mortgagor  himself, 
and  it  is  still  stronger  against  a  second  mortgagee,  or  assignees  of  a  commission  of  bank- 
rupt ;  and  in  the  latter  case  the  creditor  is  not  entitled  to  the  whole  debt,  but  rate- 
ably  and  proportionably  with  the  rest  of  the  creditors.  As  to  the  interest  since  the 
tender,  it  is  a  very  particular  case  ;  in  common  cases,  six  months'  notice  is  necessary 
to  raise  the  interest,  and,  except  a  particular  place  is  agreed  upon,  there  must  be  a  per- 
sonal tender.  In  the  present  case  the  Esshequer  at  the  castle  is  fixed  upon  by  the  mort- 
gagee for  the  payment  of  the  money,  but  in  strictness  that  relates  to  the  payment  of  it 
upon  the  day  motioned  in  the  mortgage  ;  though  as  it  appears  by  proof  that  it  had 
been  the  iisual  method  to  pay  off  mortgages  there,  I  think  the  notice  is  in  that  respect 
sufficient.  A  tender  after  a  bill  or  ejectment  brought,  is  quite  different  from  one  made 
before,  because  a  demand  is  thereby  made  of  the  mortgage  money,  and  therefore  he 
is  obliged  to  take  it  at  less  notice  than  six  months,  and  within  a  reasonable  time  accord- 
ing to  the  circumstances  of  the  case.  But  in  the  present  case,  there  was  a  controversy 
to  whom  the  equity  of  redemption  belonged ;  the  assignees,  indeed,  gave  [16jB]  the 
notice,  but  one  of  the  assignees,  Trott,  now  insists  upon  a  right  to  redeem  in  his  own 
private  right ;  and  it  was  impossible  that  any  assignment  could  be  made  till  that  point 
was  settled ;  and  it  is  a  point  very  properly  controvertible  by  the  plaintiff ;  for,  if 
the  mortgages  were  substantiated,  they  will  exhaust  so  much  of  the  estate  as  would 
otherwise  be  liable  to  pay  off  this  bond  debt  in  proportion  to  the  rest  of  the  creditorSt 
and  there  must  be  an  enquiry  before  die  Master,  or  by  dhrecting  an  issue  whether  any 
money  was  really  lent  upon  these  mortgages  :  and  must  the  plaintiff's  interest  ceue 
till  the  point  be  settled  ?  Suppose  no  bill  or  ejectment  had  teen  brought,  and  there 
had  been  regular  six  months'  notice,  and  it  had  been  controvertible  to  whom  the  assign- 
ment should  be  made,  the  interest  of  the  mortgage  would  certainly  not  cease  from  that 
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time,  because  lie  refused  to  receive  the  mone^.  l^e  pkintifE  must  have  his  interest 
till  the  time  fixed  by  the  Master  for  his  receiving  it,  alter  it  has  been  settled  whether 

the  mortgages  were  made  upon  a  good  consideration  or  not.(3) 

(This  case  is  taken  from  Kquity  Cases  Abridged,  which  agrees  with  t^e  statement 
of  the  case  in  Lord  Hardivicke's  Note-book.  The  only  judgment  found  in  hoid  Hardr 
tpicke's  Note-book,  is  "  Decree,  a  redemption.") 

(1)  Nor  can  he  tack  his  bond  against  creditors  under  a  trust  created  by  the  will 
of  the  mortgagor  for  the  payment  of  debts.  Beams  v.  Bance,  3  Atk.  630.  Price 
T.  Fastnidge,  Amb.  Rep.  686.  Bamerton  v.  Bogers,  1  Vee.  jun.  613.  Nor  against 
an  assignee  of  the  equity  of  redemption.  FaiwnrsM  v.  Willisy  3  Bra  Ch.  Ca.  22. 
AcUaru  v.  Claxton,  6  Yes.  229.  Troughton  v.  Troughton^  1  Ves.  88.  Nor,  by  the 
modem  dicta  of  judges,  against  the  mortgagor,  Anon.  2  Ves.  663.  Chtdlis  v.  Cas- 
bome,  1  Eq.  Ca.  Ab.  325,  pi  9.  Lowthian  v.  Russell,  3  Bro.  Ch.  Ca.  162.  Jones  v. 
Smith,  2  Ves.  jun.  376.  Though  in  some  former  cases  the  contrary  has  been  decided, 
BaxUr  V.  Manning,  1  Vern.  244.  Anon.  1  Salk.  84.  But  a  mortgagee  may  tack 
his  subsequent  bond  against  the  heir  of  the  mortgagor,  ShutUeworth  v.  Laycock,  I 
Vern.  246.  Pearce  v.  Saxby,  6  Vin.  AU  222,  pL  4.  Coleman  v.  Winch,  1  P.  Wms. 
775.  Or  against  his  executor  where  the  mortgage  ts  for  a  term  of  years,  Anon.  2 
Vern.  177.  Or  against  the  devisee  of  the  mortgagor,  ChaUis  v.  CasMme^  1  Eq.  Ca. 
Ab.  p.  325,  pL  9. 

(2)  The  word  "  not "  has  teen  inserted  in  order  to  make  the  passage  intelligible. 
This  akwation  is  consistent  with  the  decree,  a  dictum  of  Lord  Bardwicke's  in 
2  Yes.  663. 

(3)  By  the  decree  in  the  Register's  Book  it  was  referred  to  the  Master  to  see  what 
was  due  to  the  plaintiff  Shrapnell,  for  principal,  interest,  and  costs  on  his  mortgage, 
and  to  enquire  whether  the  sums  mentioned  as  the  consideration  of  the  mortgages 
claimed  by  defendant  Trott,  were  really  and  bona  fide  paid  and  advanced  by  him  to 
John  Blake  the  bankrupt ;  and  if  the  Master  should  find  that  nothing  was  advanced, 
then  upon  payment  by  defendants  TroU  and  Bvichins  to  plaintiff  Shrapnell  of  what 
was  due  to  him  for  principal,  interest,  and  costs,  in  respect  of  hia  mortgage,  he 
should  convey  to  them  the  mortgaged  premises ;  but  in  default  of  payment  they 
should  be  foreclosed;  but  if  the  Master  should  find  that  anything  was  advanced 
by  defendant  Jroff,  then  he  was  to  be  at  liberty  to  redeem;  but  in  de&ult 
ahoukl  be  forecbsed.  and  the  cross-bil]  exhilnted  1^  TrUt  against  Shrapnell  should 
be  dismisBed  with  costs.  And  it  was  ordered  that  the  defendants  Trott  and 
Hulchins  should  pay  unto  Shrapnell  his  mortgage  money  and  costs,  or  should  be 
foreclosed.  But  in  case  the  Master  should  find  anything  due  to  Trott  in  respect  of 
hia  mortgages,  and  he  should  pay  to  plaintiff  Shrapnell  what  was  due  on  his  mortgage, 
then  it  was  ordered  that  the  mortgaged  premises  should  be  sold  ;  and  out  of  the  moneys 
arising  from  the  sale,  the  defendant  Trott  was  to  be  paid  what  was  due  to  him  in  respect 
of  ShrapneWs  and  his  own  mortgsu|;e ;  and  in  case  sufficient  was  not  raised  by  sale, 
Trt^t  was  to  be  a  creditor  under  the  commission,  to  receive  a  satisfaction  with  the 
bankrupt's  other  creditors.  And  it  was  ordered  that  the  Master  should  compute 
what  was  due  for  principal  and  interest  to  Shrapnell  in  respect  of  his  bond,  and  for 
so  much  as  the  Master  should  find  due,  interest  to  be  computed  to  the  time  of  issuing 
the  commission,  be  was  to  come  in  as  a  ^editor  under  the  eomnuaaion  to  receive 
a  satisfaction  with  the  ol^er  creditors  of  the  said  JoAn  Blake,  Kjdg.  Lib.  B.  1737, 
lo.  68. 


Q69]  BiCKLKY  V.  DORRINGTON. 

Appeal  from  the  Bolls. 
Nov.  Uth,  1737. 

A  suit  cannot  be  maintained  by  a  creditor  or  legatee  against  a  debtor  to  the  testator's 

estate.(l) 

The  biU  was  brought  \,y  the  creditors,  and  one  of  the  residuary  legatees  of  the 
testator  Penny  against  bis  executors,  the  other  residuary  legatee,  and  Olley  as  a  debtor 
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to  the  testator's  estate  for  the  purpose  of  having  the  debt  due  from  Ollejf  applied  in 
satisfaction  of  the  plaintiff's  demands. 

The  bill  stated  that  for  several  years  prior  to  June  1715,  the  testator,  Thomas 
Penny,  and  Olley  carried  on  the  trade  of  leather-sellers  in  partnership  together ;  but 
in  1715,  the  testator  agreed  to  give  up  the  management  of  the  trade  to  Olley,  until 
one  of  the  testator's  sons  was  capable  of  undertalang  the  trade,  and  become  partner 
with  Olley.  On  the  24th  Jime  1715,  articles  of  agreement  were  entered  into  between 
the  testator  and  (Kleyt  reciting  that  they  had  that  day  divided  their  stock,  and  that 
there  remained  due  to  the  t^tator  £2261,  3s.  0^.  That  (Hley  was  indebted  to  the 
testator  in  £200  on  bond,  and  OUey  thereby  covenanted  to  pay  to  the  teststor 
£1261,  Ss.  Ofd.,  with  interest,  and  also  the  said  £200  with  interest  till  paid,  and  the 
testator  agreed  that  he  would  let  £1000,  residue  of  the  said  £2261,  35.  O^d.,  remain  in 
the  hands  of  OUey  for  five  years  without  interest ;  and  it  was  thereby  agreed  that  the 
sole  benefit  of  the  said  trade  for  five  years  then  next  should  accrue  to  Olley  for  his  sole 
use  without  account ;  and  OUey  agreed  to  pay  the  testator  £200  yearly  for  five  yean ; 
and  it  was  thereby  agreed  that  Olley  should,  within  the  five  years  admit  Samuel  Penny, 
the  testator's  son  into  partnership,  who  was  to  have  an  equal  benefit  with  (Hley,  sad 
that  from  the  commencement  of  such  partnerahip,  Olley  should  cease  to  pay  £200 
fxr  annum  to  the  testator,  but  should  nevertheless,  at  the  end  of  the  said  term,  psj 
the  said  £1000.  Hat  afterwards  Olley  entered  into  a  bond,  bearing  even  £170]  d&t* 
with  the  said  articles  for  payment  of  the  said  £1000,  and  performance  of  the  articles; 
and  a  judgment  was  entered  up  l^ereon,  and  (Mey  also  signed  a  note  for  £800  payable 
to  Thomas  Penny  with  interest  That  after  entering  into  the  said  articles,  the  said 
ta-ade  was  carried  on  and  continued  in  the  joint  names  of  the  testator  and  OUey,  but 
the  profits  thereof  were  solely  received  by  Olley.  That  upon  the  death  of  Samuel  Penny 
on  the  25th  September  1728,  Thomas  Penny  the  younger  was  taken  into  partner- 
ship with  Olley.  That  from  the  year  1715  to  1727,  there  was  a  running  account 
between  Olley  and  the  testator,  and  on  the  29th  of  September  1727,  they  came  to  a 
general  account,  and  mutual  memorandimis  were  signed  by  them  to  each  other, 
whereby  there  appeared  due  to  the  testator,  the  sum  of  £2896,  5s.  9d.,  which  (Mej/ 
promised  to  account  for  on  the  26th  December  then  next.  That  on  the  25th 
September  1728,  they  s^nxed  a  memorandum  of  their  having  made  a  balance  <rf  the 
testator's  accoont,  wner^  there  appeared  due  to  him  the  sum  of  £1901,  bs. 
bill  farther  alleged,  that  after  stating  the  said  aocomit,  all  the  proceedings  in  the  sud 
trade  wwe  carried  on  in  the  names  of  OUey  and  Thomas  Penny  the  younger.  And 
the  plaintiffs  by  their  bill  alleged,  that  the  balance  of  £1901,  6s.  ought  to  have  bem 
paid,  but  that  Olley  had  refused  to  pay  the  same. 

The  defendant  Olley  by  his  answer  admitted  the  copartnership  between  him  and 
the  testator  for  several  years  prior  to  June  1715,  but  that  the  same  was  dissol^  on 
the  24th  of  June  1715,  when  he  and  the  testator  settled  a  general  account  of  the  co- 
partnership till  the  20th  of  Jime  1715,  in  which  the  share  and  interest  of  the  Baid 
testator  in  the  copartnership  were  included,  and  that  upon  the  balance  of  that  account 
Olley  was  indebted  to  the  testator  £2261,  3s.  1^.  That  the  testator  at  the  time  of  the 
foticles  being  entered  into,  agreed  to  give  up  the  trade  and  the  whole  benefit  thereof 
to  OUey,  and  that  till  December  1727,  tbe  testator's  name  was  continued  in  the 
teade,  but  the  same  was  done  only  least  the  same  should  suffer  from  leaving  out 
his  name,  and  for  no  other  purpose.  And  he  likewise  stated,  that  from  the  24th  of 
June  1715  till  the  testator's  death  there  was  an  open  account  between  them,  and  upon 
the  balance  of  these  accounts,  he  claimed  to  be  a  creditor  upon  the  estate  to  the 
amount  of  £6005,  but  submits  to  deduct  from  that  sum  what  might  be  due  to  the 
testator  upon  the  foot  of  tbe  articles,  and  said  that  he  was  willing  Uiat  the  phuntifis 
or  their  solicitor  should  inspect  his  books. 

[171]  The  testator  died  in  1730,  and  the  executors  who  are  parties  to  this  suit  have 
never  attempted  to  call  the  defendant  Olley  to  an  account.  On  the  10th  March  1736, 
this  cause  came  on  to  be  heard  before  the  Master  of  the  Rolls  who  ordered  the  bill  to 
be  dismissed  as  against  Olley,  and  on  the  12th  November  1737,  it  came  on  before  die 
Lord  ChaneeUor  upon  appeal 

Mr.  Attomey-Oeneral  for  the  pliuntifb. 


The  plaintifEs  have  not  made  out  any  special  case  of  laches  against  the  eneutoiv. 


mm  T.  HABD.  172; 


DAWSON  V.  DAWSON 
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The  testator  died  in  1730,  and  the  bill  was  filed  in  1733.  It  is  a  common  direction 
for  the  Master  to  enquire  what  debts  are  proper  to  be  put  in  suit. 

Lord  ChawxlloT  (Nor.  12,  1737).  This  bill  is  totally  improper  as  against  the 
debtor,  and  inconsistent  with  the  principles  of  law  and  the  rules  of  this  court.  No 
action  or  suit  can  be  brought  against  a  debtor  to  the  estate  but  by  the  executor  or 
personal  representatiTe  of  the  testator.  The  whole  management  of  the  estate  belongs 
to  him.  Tne  light  of  it  is  vested  in  him,  and  cannot  be  taken  from  him  by  (n«ditora 
or  legatees.  If  he  release  a  demand  and  is  solvent,  it  is  a  devastavit  in  him,  and  he  is 
personally  answerable  for  the  sum  released.  In  casra  of  collusion  or  insolvency  it  may 
be  proper  to  come  here  for  satisfaction  against  the  debtor ;  but  there  must  always 
be  some  special  case  which  is  not  attempt^  either  by  the  bill  or  at  the  bar.  Many 
inconveniences  would  attend  this  method  of  proceeding,  except  in  cases  particularly 
circumstanced.  The  bill  must  be  dismissed  but  without  costs,  oecause  it  might  have 
been  demurred  to.    (Reg.  Lib.  A.  1736,  fo.  402.   Reg.  Lib.  A.  1737,  fo.  66.) 

(The  statement  of  tnis  case  is  taken  from  the  Register  and  Lord  Hardwicke^s 
Note-book,  the  arguments  of  counsel  from  his  Lordship's  Note-book,  and  the  judgment 
from  a  manuscript  report) 

(1)  UnlesB  there  be  collusion  between  the  debtor  and  the  representative  of  the  estate, 
D&mn  V.  Simpton,  4  Yes.  651,  or  the  representative  of  the  estate  be  insolvent,  Utterson 
V.  ifatr,  3  Yee.  jun.  96,  and  a  C.  4  Bra  C.  C.  270,  and  see  AUager  v.  JRowUy,  6  Yes. 
748 ;  or  unless  he  be  the  surviving  partner  of  the  testator's  or  intestate's  estate,  Netdand 
Y.  Champion,  1  Yes.  106. 


Davsoh  V,  Davson. 
Nov.  ISih,  1737. 
S.  C.  1  Atk.  1. 

Where  a  defendant  sets  forth  a  stated  account,  it  is  a  bar  to  a  general  one  till 

particular  errors  are  assigned.  . 

Lord  Chancellor.  Where  a  bill  is  brought  for  a  general  accoimt,  and  the  defendant 
8^  forth  a  stated  one,  the  [172]  plaintifE  must  amend  his  bill  So,  Sumner  v.  Thorpe, 
anlsy  p.  11.  WiUu  v.  Jemegan,  2  Atk.  251.  For  the  stated  account  is,  prima  facity 
a  bu  till  particular  errors  are  aMi^ed  to  the  stated  account.(l) 

To  support  a  stated  account  it  is  not  sufficient  to  sav,  that  there  has  been  a  dividend, 
vhich  implies  an  account  stated,  for  a  dividend  may  be  made  upon  a  supposition  that 
the  eetate  will  amount  to  so  much ;  but  still  subject  to  an  account  that  may  be  taken 
afterwards. 

(It  appears  by  the  Lord  Cha/ncellor's  note  of  this  case  that  the  bill  was  filed  by  one 
who  claimed  one  sixth  of  the  surplus  of  a  real  and  personal  estate  tinder  a  will  against 
the  trustees  and  those  claiming  the  other  shares,  and  that  the  trustees  insisted  upon  a 
stated  account,  and  gave  in  evidence  that  a  meeting  between  the  plaintiff  and  all  those 
interested  in  the  estate  had  taken  place ;  that  the  account  was  produced,  and  no 
objection  was  made  to  it ;  that  they  had  agreed  to  divide  £12,000,  and  that  the  plaintifE 
had  received  £2000  as  his  share.  Several  considerable  errors  were  shewn  to  exist  in 
the  trustees'  accounts.  His  lordship  decreed  an  account,  and  that  if  the  Master  found 
any  account  stated,  he  was  not  to  travel  into  it.   Reg.  Lib.  A.  1737,  fa  1720.) 

(1)  If  a  bill  be  filed  to  impeach  a  settled  account,  specific  errors  must  be  alleged, 
Taylor  v.  Eaylin,  2  Bro.  Ch.  Ca.  310.  Johnson  v.  Curtis,  3  Bro.  Ch.  Ca.  286. 
Chambers  v.  Gddwin,  9  Yes.  266.  Drew  v.  Povxr,  1  Sch.  &  Lef.  192,  unless  a  settled 
account  is  suggested  only,  but  not  proved  by  the  answer,  in  which  case  liberty  is  given 
to  surcharge  and  falsify,  if  the  Master  should  find  any  settled  account.  Kinsman  v. 
Airier,  14  Yea.  579. 
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LYNN  V.  KERBIDOE 


Thomas  How  Lyss,  Plaintiff ;  and  Thomas  Kbrridge,  Executor  of  Mary  Kerridgb, 
the  Widow,  who  was  Executrix  of  Samuel  Kerrido^  the  Testator,  WnxuM  SnDAlt 
and  Sarah  his  WiU  and  Others,  Defendants. 


[See  Lorn  t.  Thoma?,  1854,  5  De  G.  M.  &  G.  319.   Followed,  Hart  r.  Benandez, 

1885.  52L.T.  217.] 


A  testator  after  disposing  of  his  real  estate,  and  giving  a  general  legacy  of  £100,  girefl 
all  his  moneys  not  otherwise  by  his  will  disposwl  of  to  hie  younger  children,  and  the 
residue  of  his  personal  estate  to  his  wife.  Under  the  word  *  moneys,"  East  India 
stock  passes  to  the  childi8n.(l) 

Samuel  Kerridge,  by  his  will,  dated  the  22nd  of  September  1677,  devised  ^  his  real 
estate  to  his  eldest  [173]  son,  Thomas  Kerridge,  and  the  heirs  of  his  body ;  and  taking 
notice  that  his  wife  was  then  with  child,  devised  all  his  leases  whs^Aoever  upon  trust, 
that  they  should  preserve  the  rents  as  they  should  arise,  for  the  use  of  his  son  Samud 
and  his  daughter  Sarah,  and  of  the  child  which  his  wife  then  went  withal  (which  child 
was  the  plaintiff's  mother  Mary  Ljfnn)  to  be  paid  them  in  equ^  proportions :— to  the 
said  Samuel  Kerridge  and  the  child  unDom,  if  it  should  be  a  son,  so  soon  as  they  should 
attain  their  respective  ages  of  twenty-one  years ;  and  to  his  daughter  Sarah  and  the 
child  unborn,  if  it  should  be  a  daughter,  at  their  respective  ages  of  twentynane  years  or 
marriage,  which  should  first  happen ;  and  after  givine  a  general  legacy  of  £100,  lie 
gave  and  bequeathed  to  the  said  Samuel,  Sarah,  and  the  child  unborn,  all  his  monies 
whatsoever  not  therein  otherwise  disposed  of ;  and  if  any  of  his  said  children  should 
die  before  their  shares  became  payable,  the  shares  of  him,  her,  or  them,  so  dying,  should 
remain  to  the  survivor  or  survivors  of  them ;  and  he  gave  all  other  his  personal  estate 
whatsoever  to  his  wife. 

The  teetator  left  four  children,  Thomas,  his  eldest  son,  Samuel,  who  died  an  infant, 
Sarah,  and  Mary  the  unborn  child,  mentioned  in  the  will. 

,  Marif  married  Francis  Lynn,  by  whom  she  had  issue,  the  plaintiff. 

The  testator  was  possessed  of  a  sum  of  £767  old  East  India  Stock,  the  dividoidBof 
which,  after  his  death,  were  carried  to  the  account  of  the  younger  children,  to  which 
the  widow,  then  the  personal  representative  of  the  testator,  made  no  objection. 

Mary  Kerridge  died,  having,  by  her  will,  made  her  son  Thomas  Kerridge,  her 
executor,  who  proved  her  will. 

On  the  8th  of  October  1718,  Thomas  Kerridge,  by  letter  of  attorney,  transferred 
the  East  India  stock  to  Henry  Stixihes  and  Mary  hjs  wife. 

The  prayer  of  the  bill  was  for  a  transfer  of  plaintiff's  share  of  the  £767  East  India 
stock. 

Mr.  Browne^  ixa  the  plaintiff.  The  word  monies  will  include  this  stock,  which  is 
credit  for  so  much  money  in  the  Company's  books,  and  the  word  would  clearly  take  in 
secuiitieB  for  money  \  bonds  and  mortgages  would  certaJnly  [174]  have  passed.  The 
words  in  the  act  9  &  10  W.  3,  o.  24,  s.  182,  are  estate,  interests,  and  stocks  of  mone^,  in 
the  said  Company.  Land  will  pass  by  the  words  rents  at  such  a  |>lace  The  testator  gives 
all  his  monies,  not  otherwise  disposed  of,  but  he  had  not  before  given  any  specific  money, 
he  must,  therefore,  have  mewt  ^  his  personal  ^ate,  not  otherwise  disposed  of,  for 
he  had  given  a  general  legacy  of  £100.  The  younger  children  have  no  other  provisioii 
except  the  leases,  producing  about  £120  per  annum,  and  nearly  expiring. 

Lord  Chancellor  (Nov.  15,  1737)  decreed  an  account  and  satiuaction  for  one 
moiety  of  the  £767  old  East  India  stock  against  the  defendant  Thomas  Kerridge,  the 
executor  nisi,  &c.,  he  making  default.   (Beg.  Lib.  B.  1737,  fo.  53.) 

(This  case  is  XttHsan  from  u>rd  Eardudc^s  Note-book.) 

(1)  But  the  word  "  money "  will  not  pass  stock,  where  the  testator  in  his  will  dif- 
tinguishes  stock  from  monej^,  Hotham  v.  Sutton,  15  Vee.  319.  Ommaney  v.  B^xher, 
1  Turn.  Rep.  260.  And  it  is  said  by  Lord  Eldon,  stock  does  not  pass  by  the  word 
"  money,"  Botham  t.  SutUm,  15  Vee.  327. 


Not,  \tth,  1737. 


WE8I  V.  HASD.  176. 


MANNING  V.  LECHHERB 
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Manning  t.  LBCHMiiui.(l) 
[See  Giffard  t.  WiUiams,  1869,  L.  R.  8  Eq.  498.] 
Nov.  im,  1737. 
a  C.  1  Atk.  453. 

The  rules  as  to  evidence  are  the  same  in  equity  as  at  law. — Where  two  leases  aie  set  up, 
you  cannot  read  one  of  them,  till  you  have  proved  poBsession  under  that  lease. — To 
shew  a  title  in  the  lessor  he  must  prove  actual  payment  of  rent,  receipts  alone  will  not 
do. — Buhfis'  rentals  are  evidence  of  payments. 

Lord  Chancelhr.  The  rules  as  to  evidence  are  the  same  in  equity  as  at  law,  and  if 
A.  was  not  admitted  as  a  witness  p,75]  &t)  the  trial  there,  because  materially  concerned 
in  interest,  the  same  objection  will  hold  against  reading  his  deposition  here. 

There  are  many  cases  where  leases  are  granted  to  persons,  in  which  possession  upon 
that  lease,  and  payment  of  rent,  shall  be  a  presumption  of  right  in  the  lessor,  till  a  better 
is  shewn ;  but  when  two  \eaaea  are  set  up,  you  cannot  read  one  of  them,  till  you 
have  proved  possession  under  that  lease. 

Beiceipts  for  rent  are  not  a  sufBcient  evidence  of  a  title  in  the  loasor,  unless  he  proves 
actual  payment,  especiall;^  where  the  person  who  has  signed  the  receipt  is  Uving,  for  he 
ought  to  have  been  examined  in  the  cause. 

Where  there  am  old  rentals,  and  bailifb  have  admitted  money  received  by  them, 
these  rentals  are  evidence  of  the  payment,  because  no  other  can  be  had. 

(1)  The  points  stated  to  have  bem  decoded  by  the  Lord  Chancellor  in  this  case, 
having  arisen  collaterally  to  the  merits  of  the  cause,  are  not  mentioned  in  his  Lordship's 
note.  The  facts  of  the  case,  as  mentioned  in  Lord  Hardwicke's  Note-book,  were  shortly 
as  follows.  On  the  28th  of  February  1695,  the  defendant's  father  granted  to  the 
plaintifi's  father  a  lease  for  99  years  of  certain  lands,  at  a  rent  of  £60  per  annum,  and 
four-pence  per  ton  for  minerals  dug  :  covenant  by  the  lessee  for  the  payment  of  the 
rent.  On  the  29th  of  February,  in  the  same  year,  articles  of  partnership  were  entered 
into  between  the  lessor  and  lessee,  for  carrying  on  the  iron  works,  by  which  it  was 

SDvided  that  the  profits  should  be  apdied,  first,  to  the  payment  of  £40  per  annum  to 
tmning  for  his  trouble ;  and,  seconcDy,  to  the  payment  of  the  rent  reserved  to  Lech- 
nere.  The  surplus  to  be  equally  divided,  with  a  power  to  determine  the  partnership 
within  six  months  after  the  end  of  the  first  seven  jrears.  In  1699,  a  judgment  having 
been  obtained  against  Lechmere  for  a  lai^  sum,  some  coal  at  the  furnace  was  taken  in 
execution,  after  which  the  works  ceased ;  no  rent  had  been  paid  since  that  time,  and  the 

ElaintiS  and  his  father  had  for  many  years  been  out  of  possession.  The  defendant 
aving  obtained  judgment  in  an  action  for  the  arrears  of  rent,  the  plaintiff  filed  a  bill 
for  an  injtmction  upon  the  ground,  Ist.  That  the  lessor  was  not  seised  of  the  luids  in 
question  at  the  time  of  the  lease.  2dly.  That  they  were  not  comprised  in  the  lease.  3dl^. 
That  the  lease  was  made  in  contemplation  of  the  puinership,  and  that  the  partoership 
had  been  detaxoined  b^  the  default  of  the  lessor. 

At  the  hearing  the  mjunction  was  dissolved,  and  the  bill  dismissed  with  costs. 


[176]  Walter  Haywabd,  Son  of  Walter  Haywabd  and  Grandson  of  the  Testator, 
Plainliff ;  and  Jahbb  SnLLiNGfTfBT,  Edward  SnLLiNOFLEET  &  John  Flo¥D 
EzecutOT  of  the  Surviving  Trustee  under  the  Qrandfather's  will,  Jkf0ndants.{l) 

Nov.  18th,  1737. 

S.  C.  1  Atk.  422. 

A  testator  by  his  will  after  dedaiing  his  intention  of  disposing  of  all  his  estate,  gives 
to  his  three  daughters  £550,  to  be  paid  in  four  years  after  his  decease.  He  then  devises 
his  lands  to  trustees  for  ninety-nme  years,  upon  trust,  that  if  his  wife  should  pay  or 
secure  to  be  paid  the  £550  in  four  years ;  then  he  gave  the  inheritance  of  the  lands 
to  his  wife  for  life,  and  after  her  decease  to  his  exm  and  his  heire  male  and  female, 
and  for  want  of  such  issue  to  his  own  right  hein  for  ever ;  and  desired  tJiat  his 
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HAYWARD  V.  STILLINGFLRBT 


WEST  T.  EABD.  177. 


trustees  at  the  request  of  his  wife  or  son  should  convey  over  the  term  to  wait  upon  tiie 
inheritance.  This  is  a  conditional  limitation  in  the  Wife,  taking  place  as  an  executory 
devise,  and  the  freehold  deacended  to  the  son  as  heir  at  law  to  the  testator,  till  the  four 
years  were  alapsed  or  his  wife  had  performed  the  condition,  as  a  part  of  the  inherit- 
ance undisposoi  of ;  and  liy^this  devise  the  son  hath  a  good  estate  tail  in  the  inheiit- 
ance  expectant  on  the  determination  of  the  tenn  of  ninety-nine  yeaxs. 

Walter  Hajward.  the  grandfather  of  the  plaintiff,  made  his  will  bearing  date  the 
3l8t  of  January  1680,  as  follows  : 

"  And  for  disposing  and  ordering  of  all  lands,  tenements,  real  and  personal  estate, 
which  God  hath  blessed  me  with,  I  give  and  devise  as  follows."  He  then  gave  to  his 
three  daughters  £550,  to  be  paid  in  tour  years  after  his  decease ;  and  directeid  that  the 
same  should  be  raised  and  paid  out  of  hu  lands  in  Cronfrurn.  He  then  devised  those 
lands  to  StiUingfieet,  Wheeler  and  Floyd  for  ninety-nine  years,  and  gave  them  full 
power  to  raise  any  lesser  term  or  to  disfwse  of  the  whole  term  to  the  usee,  intents,  and 
purposes  thereinafter  mentioned ;  that  is  to  say,  if  his  wife  should  pay  or  secure  to  bs 
paid,  the  £650  in  four  years ;  then  he  gave  the  inheritance  of  the  same  lands  to  his 
wife  and  her  assigns  for  life,  and  after  her  decease  he  ^re  and  devised  the  same  lands 
and  tenements  to  his  son,  Walter  Eayward  and  his  heirs  [177]  male  and  female ;  and 
for  want  of  such  issue  to  his  own  right  heirs  for  ever ;  and  he  then  declared  that  Ul  the 
premises  so  thereby  demised  to  his  trustees  should  attend  and  wait  upon  the  inheritaaoe ; 
and  thereby  desired  that  his  said  trustees,  at  the  request  of  his  wife  or  son  should 
convey  over  the  said  term  of  ninety-nine  years  to  wait  upon  the  inheritance  ;  provided 
^ways  that  out  of  the  profits  of  the  said  lands  his  wife  should  provide  for  his  said  son 
sufficient  maintenance  and  education,  otherwise  his  mind  was  that  his  said  son  im- 
mediately aiter  his  decease  should  have  one  mmety  cS.  the  said  lands  for  the  peifiniii- 
ance  thereof. 

The  wife  not  having  pud  tiie  moaey,  a  Inll  was  filed  uainst  Wotter  Eayviardj  the 
plaintiff's  Either,  and  a  deraee  made  for  raising  the  daughters'  portions,  under  which 
the  term  oi  ninety-nine  years  was  sold  to  John  Lovdl  for  £650.  The  £660  was  paid, 
and  £49,  13s.  4d.  for  the  trustees*  costs,  Ajxd  the  residue  was  laid  out  for  the  benefit  U 
the  plaintiff's  father,  who  was  then  an  infant. 

The  plaintiff's  father  in  October  1 700  attuned  his  age  of  twraity-one  yean,  and  con- 
firmed the  conveyance  and  executed  a  release  to  the  trustees. 

John  Lovell,  by  his  will,  devised  the  premises  to  George  StiUingfieet,  who  devised 
them  to  his  son,  the  defendant,  James  StiUingfieet,  subject  to  certain  trusts,  in  his  will, 
and  made  James  StUlingfleet  his  executor,  who  declining  to  act  as  executor  released 


hy  lease  and  r^ease,  dated  the  1st  and  2nd  September  1720,  WeUter  Bayvxvrd  and 
Pruci22a,  his  wife  (the  plamtiff's  father  and  m<^er),  in  congelation  of  £376,  oon- 
veyed  the  inheritance  to  JaM  StiUingfieet ;  and  Walter  Eaytoard  covenanted  that 
he  and  his  wife  would  levy  a  fine  of  the  premises  to  Jane  and  her  heirs  (2)  with  other 
usual  covenants.  On  the  20th  June  1726,  Jane  StUlingfteet,  by  her  wiU  gave  die 
premises  to  her  son,  the  defendant,  Edwa/rd  StiUingfieet. 

[1761  This  bill  was  filed  by  the  grandson  of  the  testator  claiming  the  estate  as  tenant  in 
tail  for  an  assig^iment  of  the  term  of  ninety-nine  years,  for  an  injunction  to  stay  waste  in 
cutting  down  timber  and  for  the  delivery  of  deeds  and  writings  belonging  to  the  estate- 
Mr.  Browne,  and  Mr.  FazakerUy,  for  the  plaintiff. 

This  is  a  condition  precedent  to  the  mother's  estate  for  life  only,  and  does  not  ex- 
tend to  the  inheritance.  The  testator  dearly  intended  to  dispose  of  his  estate  at  all 
eventB  and  could  not  intend  to  put  the  estate  tail  of  1^  son  in  the  power  of  tiie  wifa 
No  option  is  given  to  the  son  to  pay  the  sum  of  £660.  Therefore  the  testator  must 
have  mtendea  that  his  estate  tail  should  take  effect  at  all  events.  If  a  devise  had  been 
made  to  a  monk  for  life,  remainder  over,  the  remainder  would  have  been  good. 

The  sale  appears  to  have  been  collusive ;  for  £275  only  was  given  for  the  inheritance 
of  an  estate  worth  £80  per  annum.  The  timber  felled  is  material,  as  it  shews  a  claim 
of  right ;  and  it  is  provided  that  the  trustees  shall  assign  over  the  term,  upon  the 
request  of  the  mother  or  the  son  which  clearly  contemplates  the  event  of  the  moUwr's 
not  jurying  the  money. 

Mr.  AUomey-Gerieral  and  Mr.  Chute,  for  the  defendants. 

As  to  the  felling  timber  the  evidence  .is  voy  alight.  It  is  not  pretended  that  it 
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sold  for  more  than  305. ;  and  this  Court  will  not  entertain  a  bill  for  any  demand  of 
lees  than  £10.  As  to  the  point  of  law,  the  testator  expressly  gives  his  wife  an  estate  for 
life  out  of  the  inheritance,  and  not  out  of  the  term.  This  is  not  properly  a  condition, 
but  an  executory  devise.  The  estate  for  life  and  the  remainder  make  but  one  estate. 
The  pikuntifi's  claim  is  against  a  purchaser  for  a  valuable  consideTation,  fllfti-ming  under 
one  who  in  all  events,  had  power  to  bar  the  {daintifi  by  fine,  which  he  covenanted 
to  levy. 

Lord  Chancellor  (Not.  18, 1737).  The  only  question  is  upon  the  title,  and  when 
that  is  determined,  the  decree  as  to  the  matters  prayed  by  the  bill,  will  follow  of  course, 
and  it  depends  upon  die  limitations  in  the  will  of  md  Walter  Hayioard. 

He  plainly  dedaree  his  intention  in  the  beginning,  to  dispose  of  his  whole  estate  at  all 
events,  after  this  he  gives  to  his  three  daughters  £550  to  be  paid  out  of  his  lands  in 
Cran^oum,  and  then  appoints  the  manner  of  raising  it,  and  says,  if  his  wife  pay  the 
£550  within  four  vears  after  his  [179]  decease,  then  he  gives  her  an  estate  for  life,  out  of 
the  inheritance  o(  his  land. 

If  it  be  a  condition,  it  is  insisted  it  is  annexed  to  the  term  for  ninety-nine  years, 
and  that  he  intended  to  give  his  wife  an  estate  in  the  term,  but  I  think  this  cannot  be  so 
construed  contrary  to  the  words,  for  though  it  is  awkwardly  expreraed,  yet  he  meant 
to  carve  an  estate  for  life  out  of  the  inheritance  of  the  estate,  and  not  out  oE  the  term. 

The  question  is,  whe^ier  the  words  <A  payment  unount  to  a  otmdition,  or  a  limitar 
tion,  and  whether  a  condition  precedent  or  subsequent. 

Now  I  t]]dnk  they  cannot  create  a  condition  subsequent,  for  the  h^r  at  law  to  whom 
an  estate  tail  is  after  given,  must  be  the  person  to  enter  and  defeat  the  condition,  be- 
cause an  estate  of  freehold  cannot  cease  without  an  entrr  for  a  breach  of  the  condition, 
and  here  has  been  no  entry,  and  this  would  destroy  the  whole  intention  of  the  will, 
which  would  not  at  all  serve  the  plaintifi.  If  this  be  a  condition  at  all,  it  must  be  a 
condition  precedent,  but  I  think  it  is  not  so,  because  in  that  case  if  there  was  a  breach, 
no  body  can  take  advantage  of  it  but  the  heir  at  law,  who  must  enter,  and  such  entry 
would  defeat  his  subsequent  limitation.   (See  1  Feame,  406,  et  seq.  4th  edit.) 

Wherever  there  is  a  limitation  with  lemaindeis  over,  nude  in  the  words  of  a  con- 
dition, which  would  be  construed  as  a  condition,  if  they  could  take  efEect,  it  ought  to 
be  construed  as  a  limitation,  if  thxty  cannot 

I  am  of  opinion  that  thk  is  a  oonditaonal  limitation  in  the  wife,  taking  place  as  an 
ezecutoiy  devise :  for  it  cannot  be  a  contingent  remainder,  for  that  can  never  depend 
upon  an  estate  for  years,  but  must  have  a  freehold  to  support  it. 

And  though  this  is  an  executory  devise  to  the  wife,  which  never  took  effect,  yet 
the  estate  tail  to  the  son  is  well  Umited,  and  took  place.(3) 

[1^]  The  case  of  ScatUrgood  v.  Edge,  1  Salk.  229,  is  m  point. 

This  being  an  executory  devise,  the  freehold  descended  to  the  son  as  heir  at  law 
to  the  testator,  till  the  four  years  were  elapsed,  or  hia  wife  had  performed  the  condition, 
as  a  part  of  the  inheritance  undisposed  of.(4)  At  the  end  of  the  four  years,  the  remainders 
Tested,  and  where  an  estate  vests  by  descent,  it  can  never  devest  agam. 

It  has  been  inBisted  upon  for  the  defmdant,  that  this  is  a  very  hard  case  against 
him  who  claims  under  a  purchaser  for  valuable  consideration,  bi^  if  it  is  a  purcluiBe  of 
an  esti^  with  notice  ci  we  title,  it  takes  ofi  from  tho  hardship. 

It  has  been  objected  too,  that  the  daintifi  comes  too  early,  but  though  he  cannot 
enter  during  the  term,  yet  he  may  apply  to  this  Court  to  preserve  the  inheritance. 

A  surrender  of  the  term  would  not  be  proper,  because  it  is  not  merely  in  the  nature 
of  a  security,  but  an  absolute  power  in  tne  trustees  to  sell  the  estate  for  raising  the 
daughter's  portions. 

Upon  the  whole,  I  think  by  this  devise,  the  son  has  a  good  estate  tail  in  the  in- 
heritance, expectant  on  the  determination  of  the  term  of  ninety-nine  years. 

Therefore  his  Lordship  declared  that  the  plaintiff  was  entitied  to  the  inheritance 
of  the  said  estate  in  renuunder  expectant  on  the  said  term  of  ninety-nine  years,  and 
decreed  a  perpetual  injunction  be  awarded  to  restrain  the  defenduits  Mcainst  com- 
mitting any  waste,  uid  ^t  the  defendants  produce  before  the  Iifaster  all  deeds  and 
writings  relating  to  the  said  estate,  except  such  as  relate  to  the  said  term,  there  to 
remain  for  the  benefit  of  all  parties,  and  gave  no  costs  on  tither  side.  (Reg.  Lib.  A. 
1737,  fol.  272.) 

(1)  Lord  Hardwicke's  judgment  in  this  case,  as  reported  by  Mr.  Atkyns,  has  been 
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compaied  with  die  manuscript  report  o£  Mr.  Forrester ^  and  with  short  heads  (A  Ihe 
jud^ent  found  in  Lord  Bmrdwieke's  Not&-book.  With  both  these  authorities,  as 
lar  as  they  extend,  Mr.  Atkyns^s  report  is  found  to  correspond.  It  has  been  therefore 
adopted  with  a  trifling  addition  extracted  from  the  latter.  The  statement  of  the 
case  and  the  arguments  of  counsel  are  taken  from  Lord  Hardivicke's  Note-book. 

(2)  A  covenant  to  levy  a  fine  by  the  tenant  in  tail  does  not  bind  the  issue  in  tail 
SavUie's  case,  cited  in  Attorney-General  v.  Bay,  1  Ves.  224,  and  in  Sinton  v.  Hintott, 
2  Yes.  634.  Leech  r.  Trollop,  2  Ves.  662.  But  where  tenant  in  tail  makes  a  con- 
veyance, and  covenants  for  further  assurance,  and  becomes  bankrupt,  such  covenajit 
binds  the  lands  in  the  hands  of  the  assignees.  Edvxtrds  v.  Appl^)ee,  2  Bro.  Ch.  Ca. 
652  n.   Pye  t.  Davbtus,  3  Bro.  Ch.  596. 

(3)  Where  a  remainder  or  executory  limitation  is  devised,  to  take  effect  on  a  condi- 
tion annexed  to  a  preceding  estate,  and  that  preceding  estate  fails,  the  reminder  over, 
or  executory  limitation  willneverthelMs  take  |dace,  Jones  v.  Westcombe,  1  Eq.  Ab.  245. 
Hopkvns  T.  Hopkms,  Ca.  temp.  Talb.  44.  Andretps  v.  Fulkam,  2  Str.  1092 ;  1  Ves. 
421;  1  Wils.  107;  3  Burr.  1624.    GulliiVer  v.  Wicket,  1  Wils.  105;  2  Str.  1093; 

1  Ves.  421.  Wigge  v.  Wigge,  1  Atk.  382,  and  post,  Fonnereau  v.  Formereau,  3  Atk. 
315.  Avelyn  v.  Ward,  1  Ves.  420.  Bradford  v,  Foley,  Doug.  63.  Statham  v.  Bell, 
Cowp.  40.  Morton  v.  WhUtaker,  I  Dum.  &  East.  340.  Doe  v.  Brabant,  3  Bro.  Ch. 
Ca.  393.  Brown  v.  Biggs,  4  Ves.  718 ;  S.  C.  5  Vee.  495,  and  8  Ves.  561.  And  the 
same  rule  prevails  as  to  personal  estate,  see  PearsaU  t.  Simpson,  15  Ves.  29.  Meadom 
V.  Parry,  1  Ves.  &  Bea.  124. 

(4)  So  Pay's  case,  Cro.  Eliz.  878.  Gore  v.  Oore,  2  P.  Wms.  28.  Ropkyni  t. 
Hopkins,  Ca.  temp.  Talb.  44.   Trevanion  v.  Vivim,  2  Ves.  430.  Bullock  t.  Stones, 

2  Ves.  621.   Attorney-General  t.  Bowyer,  3  Ves.  725. 

[181]  BAMKfflSBiTOKAT  V.  BARKER  and  Others. 
ITovember  2ith,  1737. 
S.  a  1  Atk.  61. 

A  bill  brought  for  an  account  against  the  representatives  of  an  East  India  Governor, 
who  pleaded  that  theplaintiff  was  an  alien  born,  and  an  alien  infidel,  and  could 
have  no  suit  here,  lie  plea  over-ruled  ;  tor  being  a  mere  personal  diemand,  the 
plaintiff  being  an  alien  infidel,  may  bring  a  bill  in  this  Court. 

It  came  on  upon  the  joint  pleas  of  the  widow,  and  the  son  of  the  late  Mr.  Barhr, 
governor  of  Patna,  in  the  East  Indies,  who  had  in  his  lifetime  employed  the  plaintiff 
in  private  trade,  as  his  banyan,  or  broker :  they  being  made  defendants  to  a  bill 
brought  against  them  as  the  representatives  of  Barker  for  an  account ;  it  was  pleaded 
that  the  plaintiff  was  an  alien  bom,  and  an  alien  infidel,  not  of  the  Christian  faith, 
and  upon  a  cross-bill  incapable  of  being  examined  upon  oath,  and  ther^re  disqualified 
from  suing  here. 

Lord  Chancellor  said,  as  the  plaintiff's  was  a  mere  personal  demand,  it  was  extremely 
clear  that  he  might  bring  a  bill  in  tiiis  Court ;  and  over-ruled  the  defendants'  plea, 
without  heariiu;  one  counsel  of  dther  side.  (This  case  is  taken  from  Atkyns.  It  is  not 
to  be  found  in  Lord  Stird'm^'s  Note-book.) 


MicHASXMAS  Term,  1737. 

Morgan  v.   -. 

S.  a  1  Atk.  408. 

An  original  independent  decree  may  be  had  in  this  Court,  where  all  the  facta  are 

statra  by  the  hill,  notwithstanding  a  former  decree  for  the  same  matter  in  Wales. 

A  bill  was  brought  for  a  legacy  in  the  Court  of  Equity  in  Brecknodc,  in  WaUt, 
before  the  Welch  Judges  at  die  assize,  and  thejegacy  decreed  to  be  paid ;  the  defendant 
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appealed  from  the  decree  to  the  House  of  Lords,  and  insisted  there  was  an  omi»ion 
in  the  decree ;  for  notwithstancUng  an  account  was  directed  to  be  taken,  yet  it  was  not 
ordered  that  [182]  all  just  allowances  should  be  made  in  such  account  to  the  ddendant : 
upon  the  appeal,  the  decree,  as  to  the  payment  of  the  legacy,  was  affirmed,  but  varied 
as  to  the  just  allowances  ;  and  the  House  of  Lords  ordered  their  decree  to  be  carried 
into  execution  by  the  Court  in  Wale$. 

The  defendant  afterwards  fled,  to  avoid  the  execution  of  the  decree,  into  England ; 
and  the  bill  now  brought,  sets  forth  the  will  by  wh^ch  the  legacy  was  given,  and  the 
proceedings  and  decree  in  Wales,  and  the  appeal  to  the  House  of  Lords,  and  their  decree, 
and  that  the  defendant  had.  to  avoid  the  decree  and  payment  of  the  money,  fled  into 
England  out  of  the  reach  of  the  proceaa  of  the  Court  m  Wales. 

To  this  bill  the  defendant  demurred,  and  for  cause  shewed  that  it  appeared  the 
pkintifE  had  obtained  a  proper  and  oomplete  decree ;  and  that  this  Court  always 
refused  to  assist  the  decree  tn  an  inferior  court. 

On  the  other  hand  it  was  said,  that  an  action  of  debt  will  lie  upon  a  judgment,  in 
an  inferior  court,  in  the  court  of  King's  Bench  or  court  of  Common  Pleas. 

Lord  Chancellor  was  inclined  to  over-rule  the  demurrer,  and  said,  that  the  bill 
having  stated  the  will,  and  all  the  proceeding  in  Wales,  &c.,  for  the  recovery  of  the 
legacy,  an  original  independent  decree  might  be  had  in  this  Court  for  the  le^y,  but 
would  not  alMolutely  determine  it  now;  and  tJierefore  reserved  the  consideration 
of  the  demurrer  till  the  hearing  o{  the  cause. 

(This  case  is  taken  from  Atkyns.  It  does  not  appear  in  Lord  ffardwicke's  Note- 
book.) 

Q83]  RiVERs's  Case. 
S.  C.  1  Atk,  410. 

Though  bastards  strictly  are  not  sons,  yet,  if  they  have  acquired  that  name  by  repu- 
tation, in  common  parlance  they  are ;  though  a  person's  name  be  mistaken  in  a 
devise,  yet  if  made  out  by  averment  to  be  the  person  meant,  the  devise  to  him  is 
gooA(l) 

A  testator  by  his  will,  gives  an  equal  share  of  his  real  estate  (which  shall  be  bis  due, 
when  the  said  estate  shall  be  sold)  to  his  two  sons  JaiMs  and  Charles  Rivers. 

Lord  ChanoeUor.  First  question,  Whethw,  as  it  appears  that  James  and  Cheuies 
are  illegitimate  children  of  the  testator,  this  is  such  a  description  of  their  persons  as 
will  entitle  them  to  take  under  the  will 

In  the  case  of  a  devise,  a&y  thing  that  amounts  to  a  designatio  personcs  is  sufficient, 
and  though  in  strictness  they  are  not  his  sons ;  yet,  if  they  have  acquired  that  name 
by  reputation,  in  common  parlance  they  are  to  be  considered  as  such. 

It  has  been  said,  the  testator  has  likewise  made  a  mistake  in  their  names,  and  there- 
fore they  cannot  take ;  but  the  law  is  otherwise,  for  if  a  man  is  mistaken  in  a  devise, 
yet  if  a  person  is  clearly  made  out  by  averment  to  be  the  [184]  person  meant,  and 
there  can  be  no  other  to  whom  it  may  be  applied  ;  the  devise  to  him  is  good. 

The  second  question  is,  What  interest  in  the  estate  devised  James  and  Charles 
Rivers  take  by  this  will  1  The  words  an  equal  share  of  my  real  estate,  must  mean 
in  equal  shares,  share  and  share  alike,  or  it  cannot  be  made  sensible.  And  these  words 
can  be  no  further  extended  than  to  the  surplus  due  to  the  testator  from  that  estate 
which  was  to  be  sold,  and  will  not  reach  to  any  other  estate. 

(This  case  is  taken  from  Atkyns.   It  does  not  appear  in  Lord  Hardwicke*s  Note-book.) 

(1)  And  illegitimate  children,  bom  and  reputed  as  such,  before  the  date  of  the 
will,  may  take  as  a  class,  under  the  general  description  of  children,  Meiham  v.  Buke 
of  Iktxm,  1  P.  Wms.  529.  Wilkinson  v.  Adam,  1  V.  &  B.  422.  But  a  bastard  cannot 
take  as  the  issue  of  a  particular  person,  until  it  has  acquired  the  reputation  of  being 
the  child  of  that  person ;  which  cannot  be  before  its  birth,  Earle  v.  Wilson,  1 7  Vee. 
528.  If  the  bequest  however,  had  been  to  the  natural  child  of  which  a  particular 
woman  was  emxinte,  without  reference  to  any  person  as  the  father,  there  would  be  no 
uncertainty  in  that  bequest ;  and  pxibably  it  would  be  held  good,  diet,  per  Sir  William 
Grant,  ib.  632. 

The  description  of  son  or  chikl  means  prima  fade  legitimate  son,  &c,,  and  all  the 
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caaes  from  the  paasage  in  Lord  Cohe  (Co.  Lit.  3  b.)  establishing  that  a  bastard  may 
take  bj  purchase,  if  sufficiently  described,  mean  no  more  than  he  must  make  that  out, 
upon  the  Trill  itself,  diet,  per  Lord  Eldon,  Wilkinson  v.  Adam,  1  V.  &  B.  466.  See 
Vanderzee  v.  Adorn,  4  Vea.  771.  Carttoright  v.  VawdTy,  5  Vea.  530.  GodfTey  t. 
Davis,  6  Ves.  43.  Kenebel  v.  Sorafton,  2  East,  530.  Sera/  v.  Bireh,  9  Vcb.  357, 
and  see  Beacheroft  t.  Beachoroft,  1  Mad.  430.  BayUy  v.  Sndham,  1 S.  &  S.  78 ;  except 
where  it  arises,  ex  necessitate,  that  the  testator  must  mean  natural  children,  there 
being  no  other  children,  who  could  by  possibility  answer  the  descrif^on  contained 
in  the  will ;  the  parent  of  such  children  being  dead  at  the  date  of  the  will  without  otbt 
having  had  any  legitimate  children,  WoodhauseUe  t.  DaiTymjie,  2  Mer.  Bep.  419. 


The  Baxuff  and  Burgesses  of  Ilchester,  John  Winter,  Wiujam  Clement,  and 
Thomas  Lookter,  Executors  of  John  Winter,  E^xsefkmUi  and  Henst 
Bendihhe,  Eespondent. 

November  2Uh,  1737. 

S.  C.  2  Eq.  Ca.  Ab.  200. 

Where  a  commission  of  charitable  uses  was  directed  to  commissioners  to  enquire  by 
twelve  lawful  men  of  the  borough  of  Ilchester,  in  the  county  of  Somerset,  concerning 
any  appointments  to  or  abuses  of  any  ^.harities  within  the  said  borough ;  held  that 
the  oommiatdon  was  well  awarded,  for  the  statute  did  not  oblige  the  Chancellor 
to  issue  such  commission  for  entire  counties  abne.  That  the  direction  to  the  jury 
of  the  county  instead  of  being  to  the  jury  of  the  body  of  the  county,  was  good  ;  and 
that  they  might  inquire  respecting  lamls  lying  out  of  the  town,  in  the  coimty  at  lai^e. 

A  commisBion  issued  to  inquire  into  the  misemployment  of  several  charities  within 
the  borough  of  Ilchester,  and  the  commission  directed  the  commissioners  to  enquire 
by  twelve  lawful  men  of  the  said  borough  in  the  county  of  Somerset,  or  other  lawful 
means,  concerning  any  appointments  to  or  abuses  of  any  charities  witJxin  the  said 
borough ;  and  the  fintt  exception  to  the  commission  was,  that  it  was  to  enquire  for 
this  borough  only,  and  not  tor  the  whole  county.  2ndly,  That  if  such  a  commission 
was  proper,  yet  the  authority  to  summon  a  jury  was  not  legal ;  but  that  especially 
since  the  4  &  5  Ann.  c.  16,  it  should  have  been  to  summon  a  jury  of  the  body  of  the 
county. 

[186]  -^(^  Chancellor.  The  first  objection  is  grounded  on  the  words  of  the  act,  43 
Eliz.  c.  4,  which  says,  Inquiry  shall  be  made  by  tvxlve  lawful  men  of  the  county ;  and 
the  objection  siipposes  that  it  is  absolutely  necessary  that  every  such  commission  should 
be  for  the  whole  county  ;  but  I  can  see  no  foundation  for  it,  the  statute  does  not  fix 
the  extent;  but  only  the  objects  of  every  such  commission.  Had  the  legislature 
defined  the  bounds  of  those  authorities,  they  must  have  pursued  the  directions  of 
the  act ;  but  as  it  has  not,  I  do  not  see  any  rewon  to  find  fault  with  such  a  limited 
commission  as  this  is.  As  to  precedents,  there  are  some  produced,  vie.  eight  instances 
of  such  commissions  between  the  1st  of  Jac.  and  the  7th  of  Car.  for  separate  places  ; 
and  if  the  words  of  the  act  had  been  stronger,  after  such  a  series  of  precedents,  T  think 
it  ought  not  now  to  be  made  a  question,  whether  those  were  called  commissions. 
A  series  of  precedents  against  the  plain  words  of  an  act  of  Parliament  have  made  a 
law,  as  in  the  case  of  Betodley,  13th  of  Ann.,  which  was  a  scire  facias  to  repeal  letters 
patent,  the  venire  fa.  was  awarded  de  vicineto,  and  there  was  no  doubt  but  that  (it 
being  a  private  suit  of  the  crown  to  repeal  its  own  grant)  the  case  came  within  the 
statute;  axid  the  King  was  bound  by  the  Act,  as  being  a  rem'edial  law.  But  upon 
producing  precedents  in  the  Exchequer,  in  civil  suits  of  the  Crown,  where  the  venire 
had  bem  so  awanied,  after  the  4th  and  6th  of  Ann.  c.  1 6,  though  they  bad  pisaed 
sub  silentio,  yet  all  the  judges  at  Serjeant's  Inn  Hall  were  of  opinion,  that  such  a  series 
of  precedents  had  cur^  the  mistake.  As  to  the  other  objection,  that  the  authority 
to  summon  the  jury  is  too  confined,  and  should  have  been  from  the  body  of  the  county, 
what  is  said  relating  to  the  4th  and  5th  of  Ann.  c.  16,  can  have  no  weight ;  that  statute 
concerning  issues  only  to  be  tried  in  actions  out  of  the  Courts  of  Becord,  at  Westminster ; 
this  is  only  an  inquest  awaked  by  Act  of  Parliament,  and  what  arises  from  the  iSd 
of  Eliz.  that  the  inquest  shall  be  by  men  of  the  county,  is  answered  by  the  commission 
itself,  vie.  Twelve  men  of  the  said  borough,  in  the  county  of  S.   And  this  objection 
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as  wd]  as  the  former,  is  answered  by  the  precedents  in  all  such  limited  oommiasioDB, 
But  it  is  said,  that  it  appears  by  the  return,  this  jury  which  came  out  of  the  town  hath 
enquired  about  lands  lying  out  of  the  town,  in  the  county  at  large;  the  answer  is, 
that  such  lands  concerning  such  charities  founded  within  the  town,  and  the  jury 
summoned  under  [186]  this  commission  might  as  well  enquire  into  lands  out  of  the 
town,  as  juries  in  general  commissions  for  counties  enquire  about  lands  lying  in  different 
counties  that  are  annexed  to  charities  founded  within  the  limits  of  those  counties 
through  which  their  commissions  extended ;  and  this  is  done  daily,  bo  I  think  their 
commission  is  good,  and  properly  executed,  and  the  exceptions  must  be  over-ruled. 
(This  Case  is  taken  from  Equity  Gases  Abridged.  The  following  Note  respecting  this 
Case  appears  in  Lord  Sardmicke^t  Note-book.) 


Bailiff  and  Burgesses  of  Ilchester,  and  Otheis,  Ezosptcmts ;  and  Henry  Bendishe, 

Eetpondent. 

This  case  first  came  on  on  the  6th  of  July  1737,  upon  exceptions  to  a  decree  of 
commissioners  of  charitable  uses,  when  a  question  having  arisen,  whether  the  com- 
mission had  been  properly  awarded ;  it  was  adjourned  till  the  next  term,  and  precedents 
were  ordered  to  be  produced  relating  to  the  form  of  the  conunission,  and  the  direction 
from  whence  the  jury  should  come. 

rtn  the  Lord  Ghaneellor's  Note-book,  imder,date  of  the  26th  of  November  1737,  is 
the  {(blowing  memaiandum : — ] 

^HtiB  cause  coming  on  again  the  ns^ondent  produced  eight  or  nine  precedents  of 
oommuBums  of  charitable  xtses  to  enquire  for  particular  towns  or  boroughs  within 
counties  from  the  leign  of  King  Charles  First  to  King  James  Seomd  incluBive,  whereby 
the  commissioners  were  directed  to  enquire  by  the  oaths  of  twelve  good  uid  lawful  men 
of  the  said  town  or  borough  in  the  county  alEoresaid,  and  no  precedents  were  produced 
for  the  exceptants ;  but  the  exceptants'  counsel  admitted  that  those  were  all  the  pre- 
cedents on  record  of  such  commissions  to  enquire  of  charitable  uses  iicithin  ptuticular 
towns  or  boroughs  and  not  for  cotmtiee  at  large. 

Whereupon  I  was  of  opinion  that  the  comnussion  was  well  awarded  and  ri^ht  in 
substance,  tor  that  the  statute  did  not  obli^  the  Chancellor  to  issue  such  comnussions 
only  for  entire  counties,  the  words  being  m  any  part  or  parts  of  the  kingdom ;  and 
though  the  words  relating  to  the  jury  were  of  the  county,  that  did  not  necessarily 
import  of  the  body  the  county,  bat  might  be  construed  according  to  the  rule  of  the 
ccmunon  law  as  it  then  stood,  de  viemeto ;  and  if  the  words  had  been  more  strict,  the 
precedmte  produced  would  have  made  the  law,  being  all  the  precedents  in  this  case, 
and  none  to  the  contrary.  And  for  this  I  likened  it  to  the  case  of  the  style  of  the  Great 
Sessions,  in  WtUes,  4  Inst.  240,  and  of  the  bailifi  and  burgesses  of  BewdUy,  Mich.  1 1 
Ann.  R  R.,  on  the  award  of  a  venire  facias,  and  I  overruled  the  exception.  On  hear- 
ing the  merits  of  the  exceptions,  I  overruled  some  of  them,  but  allowed  most  of  them, 
ai^  varied  the  deinee  of  the  commissioners. 


[187]  WiLLUH  Wrightson  and  Others,  Executors  and  Trustees  of  the  Will  of  Sir 
Lawrence  Anderton,  Plaintiffs ;  and  The  Atxorney-General,  Mary  Blundell, 
the  Sister,  Robert  Blitndell,  a  Devisee,  Francis  Anderton,  the  Brother  and 
Heir  at  Law,  and  TaouAa  Fortebcus,  the  Besiduary  Legatee  of  ^r  Lawrence 
Andebton,  Ikfmda/nU.  CHBiSToraER  Tii£OK,  a  Fuiohaser  of  part  of  the  Estate 
from  Sir  Lavrencb  Anderton,  Plaintiff;  and  All  the  Parties  to  the  Original 
Cause,  Defendants.  Thomas  Fortescue,  Plaintiff;  and  All  the  Parties  to  the 
Original  C^use,  and  Chbisxofher  Tilsom,  Defendants. 

December  5th,  1737. 

^  L.  Anderton  having  entered  into  a  contract  for  the  sale  of  part  of  his  real  estates, 
1^  will  devises  his  real  and  personal  estate  to  trustees  to  raise  money  by  sale  or  mort- 
gage, to  pay  and  perform  his  del^  and  contracts ;  and  by  a  codicil,  (urects  his  trustees, 
after  payment  of  his  debts  and  legacies,  to  setde  the  vb<A»  estate  upon  the  childrai 
of  his  Inother  Fronds  Anderton,  and  their  issue,  and  by  a  second  codicil,  he  gives 
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his  penonal  estate  to  Thomas  FortesMe,  and  diiects  that  his  debts,  legadoB,  and 
funeral  expences,  shall  be  paid  out  of  the  money  to  be  raised  by  the  mortgage  and 
side  of  his  real  estate ;  Francis  Anderton,  who  was  his  heir,  had  beui  attainted  of 
high  treason,  and  was  unmarried ;  held,  that  the  Crown,  subject  to  the  payment  of 

the  intereet  of  the  debfas,  was  entitled  to  the  r^ts  and  profits  of  the  devised  estate,  until 
&  son  of  Francis  AnderUm  shall  come  in  esse  ;  and  that  the  personal  estate  bequ<»Lthed 
to  Thomas  Fortescue  was  exempt  from  the  payment  of  debts  and  legacies ;  and  that 
Thomas  Fortescue  had  a  right  to  insist  upon  the  execution  of  the  contract,  though 
the  purchaser  and  trustees  had  agreed  to  abandon  it,  subject  however  to  the  contract 
being  set  aside,  if  it  should  turn  out  that  a  considdrable  part  of  the  estate  were  leasehold, 
or  creditors  being  concerned,  if  it  should  turn  out  upon  inquiry  that  the  conodezation 
was  very  inadequate. 

Sir  Lawrence  Anderton,  by  his  will,  bearing  date  the  27th  of  December  1723, 
devised  his  real  and  personal  estate  to  his  trustees,  upon  trust  to  raise  money  by  sale 
or  mortgage,  to  pay  and  perform  all  his  debts  and  contracts  by  bin^  then  or  thereafter 
to  be  entered  into,  contracted,  or  [188]  made  ;  and  after  giving  some  l^ades,  he  willed 
that  his  trustees,  after  payment  of  his  debts,  and  performance  of  his  contracts,  should 
pay  such  other  legacies  as  he  should  by  codicil  or  other  deed  direct,  and  the  residue  of  his 
real  and  personal  estate,  he  devised  and  bequeathed  to  his  said  trustees,  and  their  heits 
and  assigns  for  ever,  to  be  divided  amongst  them  in  four  equal  parts,  and  no  benefit 
of  survivorship  to  be  taken  by  either  of  them 

By  a  codicil  dated  18th  of  January  1723,  after  reciting  the  devise  to  the  trustees, 
and  after  his  giving  them  £100  each,  after  payment  of  his  debts  and  l^aciea,  he  directed 
his  trustees  to  settle  his  whole  estate  upon  the  children  of  his  brother  Franas  Andertott, 
and  their  issue,  and  in  default  thereof,  upon  Robert  Blundell,  the  son  of  his  nieoe,  and 
his  iasue-male,  and  in  default  thereof,  upon  any  male  issue  of  his  said  niece,  and  he  deoied 
that  the  executors  before  the  making  any  settlement,  should  pay  certain  legacies  therdn 
mentioned,  to  be  paid  one  year  after  his  decease. 

By  another  codicil  dated  the  3rd  of  September  1724,  he  gave  his  personal  estate 
to  the  plaintiff,.  Thomas  Fortescue,  and  directed  that  his  debts,  legacies,  and  funeral 
charges  should  be  paid  out  of  the  money  to  be  raised  out  of  the  mortgage  and  sde  of 
his  estate. 

By  articles  of  agreement  dated  the  8th  of  June  1724,  and  which  were  executed  by 
the  parties,  after  redting  that  the  lands  were  of  the  luinual  value  of  £230,  Sir  Lawrence 
Anderton  covenanted  with  the  plaintifi  Tilson,  that  he  would  before  the  2Sth  March 
then  next,  convey  and  assure  to  the  plaintiff  and  his  heirs,  the  manor  of  Lestoeh,  free 
from  incumbrances,  except  leases  of  tenants,  and  plaintiff  covenanted  to  pay  ^  L. 
Anderton,  his  heirs  and  assigns,  £4 600  at  the  time  of  executing  the  conveyances.  Before 
the  execution  of  the  articles,  a  memorandum  was  made  in  the  words  following :— all 
the  timber,  except  what  shall  be  necessary  for  common  botes  and  repairs,  to  be  valued 
by  two  indifferent  persons,  which  is  to  be  paid  for  over  and  above  the  purchase-money, 
and  in  ease  the  estate  shall  appear  to  be  of  a  greater  or  less  value  than  £230  per  onn., 
then  either  party  ia  to  make  allowances  for  the  same  in  propoitioa  to  the  sum  aboro 
mentioned 

The  testator  died  on  the  4th  of  October  1 724,  before  the  purchase  was  completed ; 
his  heir  at  law,  Francis  Anderton,  had  been  attainted  of  high  treason,  and  was  un- 
married.  Thomas  Fortescue,  his  residuary  le^tee,  was  a  creditor  to  the  amount  of  £200. 

1189]  The  original  bill  prayed  the  execution  of  the  trusts  of  the  wiH 

^e  bill  by  TUson,  prayed  a  specific  performance  of  the  contract,  and  certain  sDow- 
ances  on  account  of  part  of  the  premises  being  leasehold,  and  of  incumbrances  affecting 
it ;  but  having  at  the  hearing,  proposed  to  abandon  the  contract  upon  being  repaid 
his  purchase-money,  with  interest,  the  propos^  was  accepted  by  the  trustees,  who  osd 
resisted  the  purchase,  on  the  ground  of  inadequacy  of  price. 

The  bill  by  Fortescue  prayed  an  account  of  the  personal  estate,  that  the  debts  and 
legacies  might  be  paid  out  of  the  real  estate,  and  that  the  contract  with  Tilson  might 
be  carried  into  effect,  and  that  the  purchase-money  might  he  considered  as  part  of  tbs 
personal  estate. 

Mr.  Hamilton  was  counsel  for  the  plaintifte  in  the  original  causa  Mr.  IftUt,  for 
Mr.  TiUan.  Mr.  WiUmham,  for  Mr.  Fortescue.  Mr.  ChvJe,  and  Mr.  Faaakeriey,  for 
the  devisees  of  the  real  estate,  and  Mr.  Attom^Qen&ral,  hr  the  Grown. 
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The  questions  were,— Ist,  Whether  Fortesew  was  entitled  to  the  whole  personal  estate, 
and  the  debts,  t^KX,  to  be  paid  out  of  the  real  estate 

2dly,  Whether  TUson's  puichaae-monev  was  to  be  consideied  as  part  of  the  personal 
estate,  and  so  to  ForUscue,  or  to  be  applied  in  part  payment  of  the  debts. 

3(Uy,  Whether  Fortescue  had  a  nght  to  insist  upon  the  contract  being  carried  into 
execution,  although  the  purchaser  ana  trustees  agreed  to  alundon  it. 

4thly,  Whether  the  Crown  was  entitled  to  the  rents  and  profits,  until  a  son  of  Francis 
Anderton  should  come  in  esse,  as  part  of  the  estate  undisposed  of  by  the  will,  such  son 
taking  by  way  of  executory  devise,  or  the  trustees  under  the  devise  to  them  for  pay- 
ment of  debts. 

Sthly,  Whether  Fortescue,  the  residuary  legatee  of  the  personalty  could  insist  upon 
payment  out  of  the  real  estate  of  the  debt  due  to  him. 

To  shew  that  the  residuary  bequest  was  to  be  considered  as  a  satisfaction  of  the 
debt,  BUmdy  v.  Widmon,  2  Vem.  709.  Smith  v.  Duffield,  2  Vem.  177,  258.  Lingen 
T.  Soumyt  Pnc.  in  Ch.  iOO.  Ls^mere  v.  Lechment  Ca.  temp.  Talh  92.  Kemp  v. 
Kemp,  2  Gh.  Ca.  63,  were  cited. 

Lvrd  Chancellor  (Dea  15, 1737).  I  think  it  k  pUtin  that  the  testator  intended  this 
as  a  specific  bequest  of  his  personal  estate.  He  [190]  has  charged  aSi  his  debts  upon  his 
real  estate,  and  has  created  a  trust  for  that  purpose. 

As  to  the  second  question.  In  many  cases  where  a  man  by  his  will  directs  a  thing 
to  be  done,  and  afterwards  does  it  himself  in  his  lifetime,  it  shall  in  equity  be  considered 
aa  a  satisfaction,  as  where  a  legacy  is  given  for  a  portion,  Lechmere  v.  Ledimere,  Ca.  temp. 
Talb.  92  ;  but  it  is  unnecessary  for  me  to  decide  this  point  in  the  present  case,  until 
it  be  ascertained  whether  these  articles  are  to  be  carried  into  execution  or  not,  and  this 
depends  upon  the  Srd  question.  As  to  which,  as  these  articles  affect  the  interest  of 
a  third  person,  the  devisee  of  the  personal  Mtate,  I  am  of  opnion  that  the  agrennent 
between  the  trustees  and  the  vendee  to  wvive  them,  cannot  afiect  him.  But  objections 
have  been  made  to  the  articles  themselves.  It  has  been  urged,  that  there  is  no  counter- 
part, and  that  the  date  is  written  upon  an  erasure ;  but  I  do  not  think  that  these 
objections  are  of  suflScient  weight,  as  it  is  clearly  proved  that  these  articles  were  executed 
by  the  testator.  It  has  been  objected,  that  the  connderation  is  very  inadequate,  and 
that  twenty  years  purchase  only  is  given  for  this  estate.  In  this  respect  the  present 
case  resembles  that  of  the  Duke  of  Wharton,  in  which  articles  were  set  aside  by  the 
Master  of  the  Rolls,  on  behalf  of  the  creditors  of  the  Duke  of  Wharton's  estate,  although 
the  Duke  submitted  to  execute  them.  The  same  reason  applies  in  this  case ;  I  will, 
therefore,  direct  an  enquiry  into  the  consideration.  It  appears  too,  that  of  this  estate, 
which  was  sold  as  fee  simple,  a  part  is  in  fact  leasehold,  and  the  purchaser  does  not  insist 
upon  gong  on.  If  the  leasehold  is  considerable,  it  will  make  an  alteration,  and  will 
be  a  reason  for  setting  aside  the  purchase  ;  these  points  must,  therefore,  be  enquired 
into. 

As  to  the  fourth  question,  the  Crown  must  be  considered  in  the  same  light  with 
the  heir  at  law.  The  money  is  directed  to  be  raised  by  sale  or  mortgage  expressly, 
and  not  by  perception  of  the  profits,  and  the  trustees  are  directed  to  convey  to  the  first 
son,  after  the  debts  are  paid.  The  interest  of  the  debts  must,  therefore,  be  charged 
on  the  Crown,  which  will  be  entitled  to  the  overplus  profits.  The  principal  must 
be  chained  on  the  devisee's  interest,  when  he  comes  in  esse. 

As  to  the  last  question,  the  consideration  of  it  must  be  reserved  until  after  the 
accounts  have  been  taken. 

[191J  By  the  decree,  it  was  declared  that  Thomas  Fortescue  was  entitled  to  the 
peisonu  estate  of  the  said  testator,  ^  Lawrewie  Anderton  as  a  specific  l^acy,  exempt 
irom  the  payment  of  his  debts,  funeral  racpences,  and  legacies ;  and  after  reciting 
that  the  articles  had  at  the  hearing  been  waived  by  the  vendee  and  trustees,  but  were 
insisted  upon  by  Mr.  Fortescue,  in  order  to  increase  the  personal  estate,  the  Master 
was  directed  to  enquire  whether  the  articles  were  fairly  entered  into,  and  whether 
the  consideration  was  adequate,  and  what  part  of  the  estate  was  leasehold,  and  what 
part  of  the  consideration-money  was  paid  or  satisfied  b^  the  said  Mr.  TUson,  and  all 
directions  aa  to  the  execution  of  the  contract,  and  the  appucation  of  the  purchase-money, 
in  case  the  same  should  be  carried  into  execution,  were  reserved. 

The  Crown  was  declared  to  be  entitled  to  all  profits  of  the  wtate  above  the  inteorest 
fA  the  debts,  until  the  defendant  Francis  Anderton,  who  was  attainted  of  high  treason, 
should  have  a  son  bom,  or  should  die,  and  it  being  uncwtain  whether  there  would 
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be  occaaioii  for  the  mortgage  or  sale  of  the  estate,  his  Lordship  reserved  the  conaideralioii 
ol  that  matter  until  the  Master  had  made  his  report  of  the  debts  and  legacies,  and  touch- 
ing the  said  contract  with  Mr.  Tilson. 

The  consideration  was  reserved,  whether  in  case  the  personal  estate  given  to  Foriaau 
as  a  specific  legacy,  should  on  an  account  taken,  appear  to  be  equal  in  value  to  or  more 
than  the  debts  due  to  him,  the  same  ought  to  be  deemed  a  satisfaction  of  such  debts. 
(Reg.  Lib.  B.  1737,  fol.  367.) 

(The  statement  of  this  case  is  taken  from  Lord  Hardwicke's  Note-book,  the  hn- 
guage  of  the  judgment  from  Mr.  Forrester's  manuaoript) 


HiGHMORE  V.  MOLLOT, 

December  Uth,  1737. 
S.  G.  1  Atk.  206. 

Pawnbrokei^  within  the  statutes  of  bankrupts,  and  seem  particularly  included  in 
the  gen»al  word  brokers,  in  the  39th  seetion  of  the  6th  of  Geo.  2.  Thoueh  a  nun 
be  a  pubUc  officer,  as  an  exciseman,  yet  if  he  will  trade,  he  makes  himsw  subject 
to  the  statutes  of  bankrupts.    See  Green's  Spr.  of  the  Bankrupt  Laws,  4th  ed.  5. 

Lord  Chancellor. — I  am  inclined  to  think  a  pawnbroker  within  the  several  statutM 
concerning  bankrupts,  and  especially  within  the  generai  words  of  the  39th  clauaa  d 
the  6th  of  Geo.  2,  the  words  of  which  are,  "  Whereas  persons  deal-[l%]-ing  as  bankers, 
"  brokers,  and  factors,  are  frequently  intrusted  wit^  great  simis  of  money,  and  with 
"  goods  and  effects  of  very  great  value  belonging  to  other  persons,  it  is  hereby  further 
"  enacted,  that  such  bankers,  brokers,  and  factors  shall  be,  and  hereby  are  declared 
"  to  be  subject  and  liable  to  this,  and  other  the  statutes  made  concerning  bankrupts." 

For  though  pawnbrokers  are  not  expressly  named,  yet  the  general  word  brokers  is 
the  genus,  and  all  other  kinds  of  brokers  the  species. 

His  Lordship  said  in  the  same  case,  though  a  man  be  a  public  officer,  as  an  exciseman, 
&c.,  yet,  if  he  will  trade,  he  makes  himself  subject  to  the  statutes  of  bankrupts. 

(This  case  is  taken  from  Atkyns.  It  is  not  to  be  found  in  Lord  Hardwicke's  Note- 
book.) 


NiCHOLU  !?.  NlCHOLia.(l) 

i>ec.  1737. 
S.  C.  1  Atk.  409. 

Though  a  man  is  arrested  by  due  process,  yet  if  a  wrong  use  is  made  of  it  aeainst  him  b; 
obhging  him  to  execute  a  conveyance  while  under  arrest,  this  Court  will  relieTe.(3) 

Though  a  man  is  arrested  by  due  process  at  law,  if  a  wrong  use  is  made  of  it  against  the 
person  under  such  arrest,  by  obhging  him  to  execute  a  conveyance,  which  was  never 
under  consideration  before,  this  Court  will  construe  it  a  duress,  and  relieve  againat 
a  conveyance  executed  under  such  circumstances. 

(1)  It  appears  from  Lord  Earduoicke's  Note-book,  that  in  this  case  there  was  stroog 
evidence  of  fraud  and  actual  duress.  The  estate  was  expressed  to  be  conveyed  in 
conuderation  of  the  party  convOTing  bang  discharged  from  the  debt  for  which  he  had 
been  arrested,  and  certain  other  debte,  and  bong  funoiahed  for  the  remainder  of  his  lifs 
with  meat,  \nishing,  lod^^ng,  &c.  By  the  decree  it  was  declared  that  the  convc^anoe 
had  been  obtained  dv  fraud  and  imposition.  Beg.  lib.  B.  1737,  fo.  608. 

(2)  See  2  Roll.  Abr.  687.  Hinton  v.  Hinton,  2  Ves.  635.  Wilkinson  v.  Stafford. 
1  Ves.  jun.  42.   Knight  v.  Norton,  3  Leon.  239.   Boy  v.  Duke  of  Beaufort,  2  Atk.  193. 


Digitized  by 


WEST  T.  HABD.  19S. 


600DERE  V.  LAKE 


891 


[193]  Gkx)DEBB  V.  Lake.(1) 
J)ee.l&th,17B7. 
S.G.lAtk.446. 

Where  an  original  note  is  lost,  and  a  copy  of  it  is  ofiered  in  evidence,  you  must  shev  the 
original  note  was  genuine,  before  you  will  be  allowed  to  read  the  copy. 

Where  an  original  note  of  hand  is  lost,  and  a  copy  of  it  is  offered  in  evidence  to  serve 
any  particular  purpose  in  a  cause,  you  mtist  shew  sufHcient  probability  to  satisfy  the 
Court  that  the  original  note  was  genuine,  before  you  will  be  allowed  to  read  the  copy. 

(1)  This  case  is  taken  from  Atkyns.  It  does  not  appear  from  Lord  Eardwiche's 
Note  of  this  case,  which  came  before  the  Court  upon  exceptions  to  the  Master's  report, 
what  the  objection  was  to  ^e  proof  of  the  Note,  but  it  appears  by  the  H^ister's  Book 
diat  the  copy  of  the  Note  was  admitted  in  evidence.  Beg.  Lib.  A.  1737,  m.  276. 

Phillips  p.  Phillips. 

At  the  Third  Seal  before  ChristTnas,  1737. 

An  original  aUowed  to  he  filed  after  a  writ  of  error  brought  to  reverse  a  judgment  in  a 
penal  action.  The  time  limited  by  the  statute  for  bringing  a  new  action  having 
elapsed.  (So  Beackcroft  v.  ihe  Hundred  of  Bumhait^  3  Lev.  347  ;  and  see  Anon.  1 
P.  Wms.  411 ;  and  Anon.  3  P.  Wma.  314.) 

In  an  action  at  law  u|>on  the  Bribery  Act  for  a  jwnalty  of  £600  the  defendant  had 
been  found  guilty,  and  judgment  had  been  given  for  the  plainlifi.  The  defendant 
having  brought  a  writ  of  error,  the  plainlifE  applied  to  tilie  Gourt  for  an  original  to  war- 
rant the  judgment. 

In  this  application  it  was  objected  that  the  party  came  too  late  ;  that  this  was  an 
action  on  a  penal  statute  which  is  not  favoured  even  in  courts  of  law  ;  that  the  statute 
of  jeofails  does  not  ^tend  to  actions  of  this  nature,  although  it  remedies  defects  in 
civil  suits ;  this  Court  ought  not,  therefore,  to  remedy  that  which  the  legislature  in- 
tended should  continue  to  be  error. 

[1943  Chancellor  granted  the  motion,  saying  it  was  discretionary  in  the 

Court ;  that  though  this  was  an  actioa  on  a  penal  statute,  yet  that  was  no  reason  why 
the  Court  should  not  assist  it  after  the  defendant  had  been  found  guilty. 

That  courts  of  law  were  in  the  habit  of  assisting  penal  prosecuticms  by  their  discre- 
tionary powers  in  the  cases  of  amendments. 

That  the  statute  having  appointed  prosecutions  to  be  commenced  within  two  years 
of  the  offence,  and  that  time  being  elapsed,  the  effect  of  denying  this  motion  would  be  to 
grant  an  indemnity  to  the  crime. 

That  the  revenue  of  the  Grown  in  this  case  could  not  stand  in  competition  wiUi  the 
impunity  of  an  offence  of  this  nature. 

CThe  report  ai  this  case  is  taken  from  Mr.  Forrester^s  Manuscript.) 

Bridge  v.  Johnson. 
Dec  nth,  1737. 

A  bill  of  review  cannot  be  brought  until  the  decree  it  seeks  to  impeach  is  signed  and 
enrolled ;  but  a  party  not  bound  to  sign  and  enrol  a  decree  agamst  himscfi  for  the 
purpose  of  bringmg  a  bill  of  review,  but  he  may  bring  a  bill  in  the  nature  of  a  supple- 
mental bill,  and  have  the  former  cause  re-heud  at  uie  same  time.  (So  Standun  v. 
Badley,  2  Atk.  177.) 

This  bill  was  brought  to  be  relieved  against  an  imposition  in  the  sale  of  a  real  estate. 
The  defendfuit  pleaded  the  proceedings  and  decree  iia  a  former  suit,  in  which  the  same 
transaction  had  been  in  question,  but  the  decree  had  not  been  signed  aad  enrolled. 
The  present  hill  alleged  some  new  circumstances,  which  were  not  denied  by  the  de- 
fendant's answer. 
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To  the  above  statement  of  the  case,  the  Lord  Chancellor  has  subjoined  the  foUowing 
memorandum  in  his  Note-book. 

I  thoueht  the  plaintifi  could  not  bring  a  bill  of  review,  the  former  decree  not  being 
ai^ed  and  enrollea,  and  that  it  was  hard  to  put  him  to  sign  and  enrol  a  decree  against 
lumaelL  ThaA  this  bill  was  to  be  considered  as  in  tbe  nature  of  a  suj^ilemental  bill, 
and  the  plaintiff  might  apply  to  hare  the  former  cause  re-heard  at  the  tune  of  h«mng 
this  new  cause,  and  have  complete  directions  in  both. 

[196]  Therefore  ordered  that  the  plea  should  stand  for  an  answer,  with,  liberty  to 
except,  saving  the  benefit  to  the  hearing  of  the  cause.   £«g.Lib.  A.  l737,fo.  100. 

(This  case  is  taken  from  Lord  Hardwiche's  Note-book.) 

Hill  v.  Turner. 

[See  Marshall  v.  MarshaU,  1879.  5  P.  D.  24.] 

Dec20th,m7.    S.  C.  1  Atk.  515. 

Though  this  Court  cannot  on  petition  prohibit  the  Ecclesiastical  Court,  yet  it  will 
restrain  a  person  who  has  married  clandestinely  a  ward  of  this  Court  from  proceeding 
in  an  excommunication  t^ainst  tfae  guardian  and  against  the  infant,  either  for  resti- 
tution of  conjugal  rights  or  alimony. 

This  was  a  petition  by  the  mother  of  the  infant  for  a  prohibition  or  an  order  to 
restrain  proceedings  in  the  Ecclesiastical  Court  in  a  cause  for  restitution  of  conjugal 
rights  against  an  infant,  married  without  the  leave  of  the  court. 

By  a  decree  of  February  1732,  in  the  cause  in  which  the  infant  was  plaintiff,  by 
Mary  Stuart,  his  mother  and  next  friend,  it  was  referred  to  the  Master  to  take  an 
account  of  the  plaintiff's  real  estate,  and  to  state  what  was  proper  to  be  allowed  for  his 
maintenance  and  education. 

On  the  20th  July  1733,  the  Master  made  his  report,  certifying  that  the  pluntiff 
was  about  fourteen  years  of  age,  and  that  £100  a-year  for  the  time  to  come  was  a  proper 
allowance. 

In  October  1 735,  when  the  plaintiff  was  about  seventeen  years  of  age,  and  a  ward 
of  this  Court,  he  was  seduced  by  Sarah  Knott,  Mary  Knott,  Penelope  Knott,  and  Martha 
Dean,  to  marry  Mary  Knott.  He  was  taken  by  them  to  an  ale-house  in  the  liberty  of 
the  Fleet,  and  persuaded  by  them  to  drink  till  he  was  intoxicated,  and  then  was  married 
to  Mary  Knott  clandestinely  and  without  the  leave  of  the  Court. 

On  the  6th  November  1735,  it  was  ordered  by  the  Court,  that  Mary  Knott,  her  sister, 
and  Martha  Dean  should  stand  committed  to  the  prison  <^  the  Fleet  for  their  contempt 
Mary  KnoU  continued  in  the  inrison  of  the  Fleet  a  considerable  time,  and  was  only 
disohai|;ed  on  payment  of  costs.  On  the  31st  of  March  following,  an  order  was  made 
on  the  Master's  report,  for  placing  out  the  infant  as  an  apprentice  to  a  mer'[196]-chant 
in  Holland,  and  for  the  payment  of  £250  for  that  purpose. 

The  wife  instituted  a  suit  in  the  Ecclesiastical  Court  for  a  restitution  of  conjugal 
rights,  or  for  alimony.  The  petitioner  was  appointed  his  curator,  and  guardian,  and 
pleaded  that  the  infant  was  under  the  care  of  the  Court  of  Chancery,  that  Mary,  the 
pretended  wife,  had  been  committed  for  this  dandestine  marriage,  that  tbe  Court 
had  allowed  the  infant  a  certain  maintenance,  and  ordered  bim  to  be  placed  out  aa 
an  apprentice  in  Holland,  that  he  bad  no  place  of  abode  of  his  own,  and  no  substance 
wherewith  to  maintain  his  wife  till  of  age,  and  that  he  was  maintained  out  of  the  allow- 
ance paid  to  his  mother  by  order  of  this  Court,  and  which  could  not  be  applied  to  any 
other  use.  On  the  27th  April  1737,  the  Jucbe  of  the  Spiritual  Court  admitted  an 
allegation  as  to  faculties  on  behalf  (A  Mwry  Hul,  setting  forth,  that  the  infant,  her 
husband,  was  poBaessed  of  several  real  estates  of  the  value  of  £226  per  annum  at  presmt, 
and  when  the  leasee  in  being  dropt,  near  £600  a-year ;  and  was  entitied  to  |>ei8onal 
estate  of  near  £2000.  The  minor  and  guardian  were  decreed  to  be  dted  to  give  in  their 
answers  to  the  said  all^ations,  and  a^o  to  the  said  libel  upon  oath.  And  the  Judge 
allotted  £10  to  the  said  Mary  HUl  on  account  of  alimony  and  expences,  and  decreeid 
a  monition  against  Mary  Stuart  the  guardian  for  payment,  and  also  a  monition  against 
the  minor  to  take  his  wife  home. 

On  the  12th  of  July  following,  a  decree  of  excommunication  passed  against  the 
infant  for  not  taking  home  his  wife,  and  against  the  guardian  for  not  paying  tite  £]  0 
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for  alimony  and  expences,  and  the  Judge  allotted  £15  for  further  alimony  and  expences, 
and  decrera  a  monition  against  Mary  Stuart  for  payment ;  that  Marp  Stua/rt  and  the 
infant  plaintifi  both  presented  petitions  praying  a  prohibition,  or  an  order  to  restrain 
the  proceedings  of  the  Ecclesiastical  Court  under  this  decree,  and  the  excommunication 
agunst  Mary  Stua/rt  and  the  infant  plaintifE. 
Mr.  FazaJcerley  in  support  of  the  petition. 

The  general  care  of  this  infant  is  under  the  direction  of  the  Court ;  nothing  is 
allowed  to  be  paid  but  what  is  necessary  for  his  maintenance  and  education.  If  the 
guardian  were  to  pay  anything  for  alimony,  it  would  be  a  misapplioation  of  the  infant's 
numey  contrary  to  the  order  of  the  Court.  She  is  only  in  the  nature  of  a  receiver ; 
bemdes  she  is  a  feme-corert  and  cannot  pay  unless  her  huslnnd  peases. 

[197]  Doctor  Lee  and  Mr.  Clarke  for  the  wife.  Jlfory  Hill. 

They  might  have  given  In  an  allegation  of  reasons  why  the  husband  should  not  be 
decreed  to  receive  his  wife,  and  restore  the  conjugal  rights.  There  was  no  such  atl^a- 
tion,  but  only  that  he  was  a  minor.  In  Ecclesiastical  cases,  there  is  no  distinction 
between  majors  and  minors.  It  is  said  that  he  is  a  minor  and  a  ward  of  this  Court ; 
but  notwithstanding  that  the  marriage  is  good,  Mrs.  HUl  is  his  wife,  and  entitled  to 
maintenance.  It  is  said  that  he  is  an  apprentice  in  Holland,  and  that  he  cannot  take 
his  wife  home ;  but  he  was  sent  to  Holland  only  to  deprive  her  of  the  benefit  of  her 
marriage.  The  rule  of  the  Ecclesiastical  Courts  as  to  alimony  is,  that  after  issue  joined 
it  is  granted  from  the  time  of  the  receipt  of  the  citation.  The  mother  and  guardian 
in  the  consideration  of  the  Eodesiastical  Court  stands  in  the  place  of  the  in&nt,  and 
a  feme-covert  is  in  the  same  8tat«  as  a  feme  sole.  There  is  no  order  for  the  guardian 
to  pay  any  money  out  of  her  own  pocket,  but  the  Court  took  only  that  which  was 
allowed,  for  the  maintenance  of  the  wue  is  the  same  as  the  maintenance  of  the  husband. 
The  wife  could  not  apply  to  this  Court.  The  Ecclesiastical  Court  alone  could  afford 
her  redress.  To  grant  a  prohibition  in  this  case  will  be  to  dissolve  the  marriage,  or 
at  least  to  suspend  it  till  the  infant  comes  of  age. 

Lord  Chancellor  (Dec  20, 1737).  I  have  no  doubt  at  all  as  to  the  propriety  of  apply- 
ing to  this  Court ;  but  the  misfortune  is,  the  want  of  a  sufficient  law  to  restrain  such 
dandeetine  marriages,  which  are  not  only  introductive  of  great  mischiefs,  but  put 
Courts  of  judicature  under  great  difficulties ;  but,  notwithstanding  this  defect  in  the 
lav,  it  is  inoumbfflit  on  this  Court  to  prevent,  as  far  as  they  can,  persons  from  profiting 
theiQselveB  by  such  infamous  methods. 

Notwithstanding  the  wife  may  have  been  discharged  from  the  order  of  commit- 
ment, yet,  till  she  has  paid  the  costs  of  the  Court  for  the  contempt,  she  is  still  under  the 
authority  and  jurisdiction  of  this  Court,  though  she  goes  at  large. 

I  cannot  reverse  the  sentence  which  has  been  pronounced  in  the  Ecclesiastical 
Court,  that  can  be  only  done  by  appeal  to  the  proper  Judges,  for  it  cannot  be  reversed 
in  a  summary  way  ;  nor  can  I,  upon  a  petition,  grant  a  prohibition  to  the  Ecclesiastical 
Court,  for  that  can  only  be  upon  shewing  they  have  no  jurisdiction,  which  must  be 
done  by  motion,  and  a  proper  sug^stion  :  besides,  there  is  no  colour  to  say  [198]  the 
Ecclesiastical  Courts  want  jurisdiction,  for  the  authority  they  exercise  in  matrimonial 
cases  is  the  general  law  of  the  land,  and  extends  to  persons  not  only  of  full  age,  but  under, 
jnxnrided  they  are      enough  to  contract  matrimony. 

But  the  question  will  be,  whether  this  ia  not  a  particular  case,  and  so  circumstanced 
as  to  give  me  an  authority  to  restrain  the  person,  without  meddling  with  the  iuria- 
diction  of  the  Ecdemasticaf  Courts.  For  an  injunction,  when  awarded,  does  not  deny, 
but  admits  the  jurisdiction  of  the  Court  of  common  law  ;  and  the  ground  upon  which 
it  issues  is,  that  they  are  making  use  of  their  jurisdiction  contrary  to  equity  and  con- 
science. The  same  with  regard  to  the  EcdesiaBtical  Courts,  in  case  of  a  legacy  left  in 
trust,  where  the  trustee  is  suing  for  payment  into  his  own  hands,  the  Court  will  restrain 
him,  out  of  r^rd  to  the  interest  of  the  cestui  que  trust ;  and  will  do  it  likewise  in  the 
case  of  a  portion  devised  to  a  daughter  upon  marriage,  where  the  husband  is  suing 
for  it  before  he  has  made  an  adequate  settlement.   (See  Anon,  post,  and  1  Atk.  491.) 

It  is  upon  this  footing  I  ehaH  proceed,  for  if  I  was  not  to  restram  the  wife,  all  the  care 
the  Court  has  enrdsed,  with  regard  to  the  estate  and  person  of  the  infant,  would  be 
Tfun  and  useless.  It  has  been  nghti^  said,  that  this  Court  will  not  onl^  take  care  of 
the  infant's  maintenance  and  education,  but  that  he  does  not  marry  ukewiae  to  his 
disparagement ;  and  though  there  is  no  particular  order  to  restrain,  yet  the  marriage 
isa  contempt  of  the  Court 
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This  Court  hath  the  care  and  ordering  of  infants,  and  though  by  act  of  parliament 
the  Court  of  Wards  had  a  particular  power  over  them  and  lunatics,  yet  in  every  other 
respect,  the  law  as  to  infants  continued  as  before ;  and  aa  the  statute  of  12  Gar.  2,  c  24. 
has  dissolved  the  Court  of  Wards  and  Liveries,  the  power  of  this  Court  over  infants 
is  resulted  back  to  them  again.  The  law  of  England  is  favourable  to  infants ;  no 
decree  shall  be  had  a^iinst  them  here,  but  what  Uiey  may  shew  cause  a^iainst  when 
they  come  of  age.  This  Court  will  make  strangers  accountable  to  infants,  m  case  they 
take  upon  them  to  receive  the  profits  of  their  estates ;  this  Court  can  also  ascertain 
the  ^tuintum  of  an  infuit's  maintenance,  and  to  whom  it  shall  be  paid,  and  this  is  con- 
clusive to  all  parties. 

[199]  The  allegation  of  faculties  is  a  term  in  the  Ecclesiastical  Court,  in  regard 
to  the  ability  of  an  infant  to  aUow  alimony,  and  is  according  to  the  quality  of  the  person, 
and  the  quantity  of  the  maintenance ;  it  is  this  makes  them  Judges  of  the  application 
of  the  nLaintenance,  and  encroaches  upon  the  jurisdiction  of  this  court.  And  for 
whom  have  they  now  interposed  1  for  the  benefit  of  a  wife,  who  has  in  a  scandalous 
manner  inveigled  an  infant,  and  stolen  him  away  from  this  Court ;  but  though  I 
cannot  upon  a  petition  prohilnt  the  Ecclesiastical  Court,  yet  I  will  restrain  the  wife 
from  proceeding  either  upon  the  excommunication  pronounced  against  the  infant, 
or  upon  the  excommunication  against  the  mother,  the  guardian  of  the  infant ;  for 
as  there  is  a  certain  sum  aUotted  for  his  maintenance,  the  guardian  is  to  be  considered 
as  very  little  more  than  the  hand  of  this  Court ;  for  if  the  guardian  applies  it  to  other 
purposes,  it  is  a  misapplication,  and  she  would  be  liable  to  the  censure  of  the  Court. 

Suppose  this  woman  had  even  married  the  infant  in  a  fair  way,  and  with  the  consent 
and  approbation  of  friends,  still  there  ought  to  have  been  an  application  to  this  Court 
for  an  mcrease  of  maintenance ;  and  I  have  known  such  instances  :  and  it  is  highly 
improper  to  institute  a  suit  in  the  Ecclesiastical  Court  for  that  purpose. 

His  Lordship  ordered,  t^t  Mary  HiUt  who  seduced  the  mfant  by  ill  practices  to 
marry  her,  whitet  he  was  imder  the  care  of  this  Court,  in  contempt  o£  the  Couit,  should 
be  restrained  from  proceeding  in  the  Ecclesiastical  Court  for  payment  of  alimony 
against  the  guardian,  and  from  proceeding  therein  against  the  infuit,  for  restitution 
of  conjugal  rights,  and  for  alimony,  or  either  of  the  said  causes,  till  the  further  order 
of  this  Court  to  the  contrary. 

And  on  motion  or  other  application  to  be  made  to  that  Court  on  behalf  of  the  infant 
plaintiff,  and  the  said  Mary  Stewart  bis  guardian,  or  either  of  them,  to  absolve  them, 
or  either  of  them,  from  the  sentence  or  sentences  of  excommunication  awarded  against 
them  or  either  of  them  in  the  said  suite.  It  was  ordered  that  Mary  Hill  should  consent 
thereto,  in  the  said  spiritual  Court,  to  the  end  that  such  sentence  or  sentences  might 
be  effectually  removed  out  of  the  way.  Liberty  to  either  party  to  apply  to  this  Court 
for  further  directions,  as  they  should  he  advised.   (R^.  Lib.  A.  1737.  fo.  269.) 

(The  statement  of  this  case,  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwu^'s  Note-book.  The  judgment  (nwch  agrees  with  the  decree  entered  in 
Lord  HardtBicks^s  Note-book)  from  Atkyns.) 


[200]  Anonymous. 
Decemher  lUty  1737. 
S.C.  1  Atk.l9. 

The  person  of  foreigners,  subject  to  the  authority  of  this  Court,  only,  while  in  Erigland ; 
but  though  their  persons  are  out  of  the  reach  of  this  Court,  yet  the  property  they 
have  here  in  the  funds,  is  under  the  control  of  it. 

A  foreigner  in  the  King  of  Prussia's  service  applies  to  the  Court,  to  compel  his 
wife,  now  residing  at  Dantzickt  to  deliver  up  his  children,  one  of  fifteen,  and  another 
of  thirteen  years  of  age,  to  be  educated  by  him  as  having  a  natural  right  to  the  care 
of  them  A  UU  was  brought  some  years  ago  by  the  wife,  who  had  then  been  separated 
from  her  husbanda  oonsidBrable  time,  to  havean  allowanceout  of  stocks  here  in  England, 
belonging  to  her,  for  the  maintenance  of  the  children,  which  was  decreed  accordingly. 

Lord  ChanceUoT. — I  have  no  power  over  the  persons  of  foreigners  any  longer  than 
while  they  are  in  England,  for  then  they  owe  a  local  obedience ;  but  as  they  are  now 
in  foreign  countries,  my  authority  will  not  reach  them ;  but  though  I  cannot  come 
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at  their  persons,  yet  I  might  lay  my  hand  upon  any  property  they  have  here  in  stocks, 
&&,  but  as  a  sum  of  money  has  been  already  ordered  out  of  a  fund  belonging  to  the 
petitioner's  wife,  for  the  maintenance  of  her  children,  I  cannot  make  anj  alteration 
m  that  order,  while  the  children  continue  under  her  custody,  for  it  is  given  merely 
upon  their  account,  and  not  the  mother's.  (This  case  is  taken  from  Atkyns.  It  is 
not  to  te  found  in  Lord  HaTdioieke*s  Note-book.) 

[201]  In  the  Matter  of  the  Earl  of  Litchfirld  aod  Sir  John  Wiluams.(1) 
DecembeT  23d,  1737.   1  Atk.  87. 

If  an  assignee  under  a  commission  of  bankrupt,  employ  the  clerk  of  the  commission, 
a  person  of  very  httle  credit,  to  pay  dividenda,  who  misapplies  and  embezzles  the 
money,  the  assignee  wiU  be  liable  to  make  it  good  to  the  crraitors,  unless  he  consults 
the  body  of  the  creditors  in  his  appointment  of  the  agent. 

The  rule  that  trustees  shall  not  be  accoimtable  for  losses  which  happen  from  necessary 
acta  does  not  extend  to  their  agents. 

Lord  LitchfieM  and  Sir  John  Williama  were  assignees  under  a  commission  of 
bankrupt ;  the  latter  entrusted  one  Gurdon,  the  clerk  of  the  commission,  to  receive 
some  of  the  effects  of  the  bankrupt's,  and  to  pay  some  of  the  debts  and  dividends ; 
no  fraud  appeared  in  the  assignees,  but  the  clerk  afterwards  failing,  the  question  upon 
petition  was.  If  the  assigneai  should  make  up  the  clerk's  deficiency  to  the  creditors. 

Lord  Chancellor.  This  case  has  been  argued  from  the  common  rules  of  equity, 
relative  to  necessary  acts  done  by  trustees.  In  many  cases  trustees  shall  not  be 
answerable  for  losses  happming  from  such  necessary  acts ;  but  this  rule  does  not  hold 
as  to  persons  empbyed  by  trustees,  but  only  to  the  acts  of  trustees  themselves. 

Where  assignees  under  a  commission  of  bankrupt  employ  an  agent  to  receive  money, 
or  pay,  and  he  abuses  this  confidence ;  I  will  not  lay  it  down  as  a  general  rule,  but 
at  present  I  am  at  a  loss  to  distinguish  such  assignees  from  any  oUier  trustee,  eniploy- 
ing  any  agent  without  the  consent  of  his  cestui  que  trust.  In  which  case  if  lus 
agent  deceive  him,  respondeat  superior  to  the  cestui  que  trust :  so  in  the  present  case,  as 
one  of  the  assignees  employed  the  clerk  of  the  commission,  a  person  of  very  little  credit, 
to  pay  dividends,  who  misapplied  and  embezzled  the  money,  this  assignee  will  be  liable 
to  make  it  good  to  the  creditors,  as  he  did  not  consult  the  body  of  the  creditors,  who 
are  his  cestui  que  trusts  in  the  appointment  of  this  agent.  It  is  no  part  of  the  office 
of  the  clerk  of  the  commission  to  receive  and  pay ;  he  acted  solely  as  agent  to  the 
assignees.  If  it  was  necessary  to  have  employ»l  some  person  as  receiver  it  should 
[202]  have  been  done  by  the  consent  of  the  creditors.  What  is  the  chief  consideration 
of  cnditors  in  the  choice  of  assignees  1  Certainly  the  ability  of  the  persons,  that  they 
may  be  reaponsible  for  the  sums  they  may  receive  from  the  liankrupt  s  estate,  virtue 
of  their  aaengneeship.  If,  therefore,  they  could  turn  this  trust  over  to  another,  it  would 
deprive  the  ^editors  of  the  benefit  of  their  choice,  and  destroy  the  intent  of  the  law, 
which  has  taken  so  much  care  to  secure  to  them  the  right  of  Section.  But  the  negli- 
gence of  one  assignee  shall  not  hurt  another  joint  assignee,  when  he  is  not  at  all  privy 
to  any  private  and  personal  agreement  entered  into  by  his  brother  assignee.  But 
this  I  cannot  properly  determine  now ;  for  all  the  Court  can  do  in  a  summary  way, 
under  a  commission  of  bankrupt,  is  in  transactions  only  between  the  creditors  and 
the  assignees,  but  cannot  upon  petition  adjust  any  demands  that  one  assignee  may 
set  up  against  another  concerning  a  private  agreement  between  themselves,  inde- 
pendent of  the  rest  of  the  creditors. 

The  money  embezzled  by  the  clerk  of  the  commission  was  £1000.  His  bill  of  fees 
and  disbursements  delivered  in  by  him  before  his  death  was  ordered  to  be  taxed  by 
the  commiaaionerB,  and  what  should  te  found  due  to  him  was  to  le  applied  towanu 
■atis&ction  of  the  money  embezzled ;  and  Sir  J(^n  WiUiams,  the  representative  of 
the  deceased  assignee,  was  to  pay  in  £700,  or  whatever  the  sum  may  be,  into  the  bank, 
to  be  added  to  the  residue  of  Gurdon's  money  after  taxation,  so  as  together  they  may 
be  suffident  to  make  up  the  money  embezzled  by  Gurdon. 

(1)  Lord  Sarduncke's  judgment  in  this  case  is  princi^lly  taken  from  Mr.  Atkyns* 
Report,  but  some  passages  Iwve  been  added  from  Mr.  Forrester's  manuscript,  which 
more  fuUj  exprew  hi?  Lorddiip's  meaning. 
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[2033  Thomas  Noeton,  Plaintiff ;  (l)  and  Mare  Frecker,  Nicholas  Paxton, 
John  Laughton,  Executors  of  Colonel  Norton,  Defendants. 

January  2Ath,  1737.    1  Atk.  624. 

Richard  Norton  being  seised  to  himself  and  his  heirs  of  a  church  lease  for  three  liv^ 
on  his  second  marria^  by  a  settlement  made  in  1 657.  coTenants  to  levy  a  fine  thereof 
to  himself  for  life,  with  remainder  as  to  part  thereof  to  the  first  and  other  sons  of 
the  marriage  in  tail,  and  as  to  other  part  thereof  to  the  use  of  such  children,  and  for 
such  estates  as  he  should  by  deed  or  will  appoint,  and  for  want  of  such  to  the  use  of 
the  first  and  other  sons  of  the  marriage  in  tail,  remainder  to  his  own  right  heirs. 
By  a  settlement  made  in  pursuance  of  articles  upon  the  marriage  of  the  eldest  son  of 
the  second  marriage,  who  was  a  party  to  the  articles,  Richard  Norton  the  father, 
conveys  it  to  the  uses  of  his  son's  marriage  settlement :  held,  that  the  estate  tail 
created  as  to  part  of  the  premises  in  the  church  lease  by  the  deed  of  1657,  was  welt 
barred  by  the  articles  and  settlement  made  upon  the  son's  marriage,  the  church 
lease  not  being  within  the  stat  De  Donis,  and  that  the  other  part  of  the  premises 
in  the  church  lease,  was  in  pursuance  of  the  power  of  appointment  contained  in 
the  deed  of  1657,  well  appointed  by  the  same  articles  and  settlement,  but  that 
at  any  rate  it  was  not  competent  for  the  plainti£E,  who  was  the  next  in  remainder, 
in  case  the  articles  imd  second  settlement  had  not  teen  made  (having  agreed  with 
Colonel  Norton,  his  eldest  brother  by  a  former  marriage,  that  the  lease  should  be 
renewed  in  the  name  of  Colonel  Norton,  in  his  own  name,  and  in  the  name  of  his 
eldest  son),  to  bring  a  bill  for  an  account  of  the  rents  and  profits  whidh  had  accrued 
in  Colonel  Norton's  lifetime. 

Richard  Norton,  the  elder,  having  issue  by  a  former  marriage,  married  a  daughter 
of  Lord  Say  and  Sele,  and  at  that  time  being  seised  to  him  and  his  heirs,  of  a  churdi 
lease  in  the  manor  of  Alresford,  for  three  lives. 

By  a  settlement  of  5  March  1657,  Richard  Norton,  the  elder,  covenanted  to  lev^ 
a  fine  of  the  manor  of  Alresford  inter  alia,  to  the  use  of  himself  for  life,  remainder 
to  his  wife  for  life,  remainder  as  to  Lanham  farm  part  thereof  to  Richard  Norton, 
the  eldest  son  of  the  marriage,  and  the  heirs  male  of  his  body,  remainder  to  the 
second  and  other  sons  in  tail,  and  for  default  of  such  issue,  to  the  use  of  such  p^sons 
as  he  should  by  deed  or  will  appoint ;  and  as  to  Old  Alresford,  to  the  use  of  such 
children  by  his  said  wife,  and  for  such  estates  as  he  should  appoint,  and  tor  default  of 
such  appointment,  to  the  first  and  other  sons  of  the  marriage  in  tail,  remainder  to  his 
own  nght  heirs.  There  was  a  proviso  [204]  of  revocation,  with  the  assent  of  Loid 
Say  a.ud  Sele,  in  his  lifetime,  or  with  the  consent  of  three  other  trustees,  or  the  survivor 
of  them  after  his  death,  except  jointure  lands,  and  for  limiting  new  uses  for  the  lenefit 
of  the  issue  of  the  marriage. 

Upon  the  marriage  of  Richard,  the  eldest  son  of  the  marriage  with  Elimbeth  BvJler, 
a  settlement  was  made  bearing  date  the  4th  of  October  1673,  to  which  both  Richard 
the  father,  and  Richard  the  son,  were  parties,  whereby  after  reciting  that  by  articles 
on  the  marriage  of  the  son,  dated  the  26th  of  September  1673,  to  which  also  the  father 
was  a  party,  it  had  been  agreed  that  the  premises  in  question  should  be  settled  by 
the  father  upon  the  trusts,  and  for  the  punioses  after  mentioned.  It  was  witneaseo, 
that  in  consideration  of  the  agreement  and  marriage  portion,  Richard  NortcUt  the 
elder,  bargained,  sold,  released,  and  confirmed  the  stud  premises  to  the  trustees,  and 
their  heirs,  upon  trust  to  permit  Richard  Norton,  the  elder,  to  receive  the  profits  for 
his  life,  then  upon  trust  to  permit  Richard  Norton,  the  younger,  to  receive  the  pro6t8 
for  his  life,  then  upon  trust,  in  case  Richard  Norton,  the  younger,  should  die  without 
issue  male,  to  raise  £4000  for  daughters'  portions,  and  in  case  the  daughters  should 
be  otherwise  provided  for,  or  Richard  Norton,  the  younger,  should  have  no  issue, 
then  to  pay  the  rents  and  profits  to  such  persons  as  Richard  Norton,  the  elder,  should 
appoint,  and  in  default  of  such  appointment,  to  his  heirs,  executora,  and  administratois. 

The  church  lease  had  been  renewed  between  the  periods  of  the  two  settlements 
by  Rithard,  the  father,  in  whom  the  legal  estate  was  vested. 

By  the  second  marriage,  Richard  Norton,  the  elder,  had  three  sons,  Richard,  who 
died  without  issue  in  1708,  William,  the  &ther  of  the  plaintiff,  and  Charies. 

Upon  the  death  of  Richard  Notion,  the  elder,  without  making  any  appointment, 
Richard  Norton^  the  youn^r,  came  into  possession,  aad  upon  his  de^,  Col^el  NorUm, 
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the  grandson  of  Richard  Norton,  the  elder,  by  his  first  marriage,  and  his  heir  at  law, 
took  possession,  and  retained  it  until  his  death  in  1732. 

In  1721,  the  plaintif!  appUed  to  Colonel  Norton,  uid  requested  permission  to  renew 
the  lease  in  the  name  of  himself  and  his  son,  he  paying  the  fine,  which  was  accordingly 
done;  and  in  1722,  Colonel  Norton,  by  deed,  declared  the  [205]  trusts  of  the  lease 
to  be  for  hhnseU  for  life,  remainder  to  the  plamtiif  for  life,  remainder  to  his  eldest  son. 

The  plaintiff  denying  Colonel  Norton  s  right  to  these  premises  during  his  life,  by 
his  bill  prayed  an  accoimt  of  the  profits  whilst  he  was  in  possession,  and  for  satisfaction 
out  of  hffi  personal  estate. 

By  an  act  of  parUament  of  10  Geo.  2,  the  executors  were  prohibited  from  pleading 
the  statute  of  Limitations  in  this  suit. 

Evidence  was  produced  to  shew  that  the  plaintif!  had  expectations  from  Colonel 
Norton,  and  was  not  aware  of  his  title  under  the  settlement  of  1657. 

Mr.  Browne,  Serjt.  Bamardislon,  Mr.  FazakeHey,  and  Mr.  Noel  for  the  plaintiff. 
There  are  two  questions, — 1st,  Whether  the  plaintiff  has  any  title.    2dly,  Whether 
he  has  any  remedy  for  the  profits. 

As  to  the  first,  his  title  under  the  deed  of  1667  is  clear;  what  then  has  happened 
to  take  that  title  awa^  ?  For  this  purpose  the  deed  of  1673  is  relied  upon ;  but  there 
was  no  power  of  revokmg  the  uses  of  the  former  deed  without  the  consent  of  tJie  trustees, 
who  did  not  concur  in  the  latter. 

It  is  plain  that  the  settlement  of  1657  was  concealed  from  Richard,  the  son.  The 
deed  of  1673,  does  not  mention  it,  and  in  this  latter  settlement,  Richard,  the  father, 
who  had  only  an  estate  for  life,  is  made  to  convey,  although  Richard,  the  son,  who 
had  a  sort  of  estate  tail,  might  have  done  it  more  effectually,  for  Richard,  the  father, 
could  only  act  under  the  power  in  the  settlement  of  1 657,  which  is  confined  to  appointing 
amongst  the  children  of  the  second  marria^. 

As  to  the  remedy,  the  length  of  time  is  insisted  upon,  but  the  plaintiff's  title  did 
not  accrue  imtil  the  death  of  Richard,  the  eldest  son,  in  1708 ;  from  that  time  the 
deed  continued  in  the  possession  of  Colonel  Norton.  The  plaintiff  was  ignorant  of 
hn  title,  and  having  expectations  from  Colond  Norton^  who  was  his  uncle,  would 
have  been  afrud  of  offending  him. 

After  the  renewal  of  the  lease  in  1721,  the  plaintiff  had  not  the  legal  title,  and 
from  that  time  Colonel  Norton  may  be  considered  as  a  trustee  for  him.  Besides 
the  act  of  parliament  may  be  construed  to  go  a  little  farther  than  to  prevent  the 
statute  of  Limitations  from  being  set  up,  and  ma^  be  held  to  remove  the  objection 
arising  from  the  length  of  time.  The  l^islature  mtended  that  the  case  should  be 
determined  according  to  the  mere  right. 

[206]  Mr.  Attorney-General,  for  the  defendant. 

From  the  accession  of  the  plaintiff's  supposed  title  in  1708,  to  the  renewal  of  the 
lease  in  1721,  there  was  no  claim  of  title  during  that  time ;  whatever  the  plaintiff's 
title  might  be,  he  agreed,  that  Colonel  Norton  should  occupy  the  premises ;  but  the 
plaintiff  had  in  fact  no  title.  As  to  part  indeed  the  limitation  is  to  Richard  Norton, 
the  younger,  and  the  heirs  male  of  his  body  ;  but  as  to  the  rest  of  the  miuior,  it  is 
limited  to  such  children  of  the  marnage  as  the  father  should  app(Hnt  There  was 
no  necessity  that  Richard,  the  younger,  should  join  m  convej^ing  by  the  deed  of  1673, 
because  he  had  no  legal  estate,  and  any  equitable  interest  he  might  have  was  sufficiently 
bound  by  the  articles. 

Lord  Chancellor,  I  am  of  opinion,  that  the  plaintiff  would  have  been  entitled 
to  the  manor  of  Alresford,  and  Lanham  farm,  by  virtue  of  the  remainder  limited  to 
the  first  and  other  sons  by  the  deed  of  1657,  if  nothing  had  been  done  subsequent  to 
that  to  bar  his  right. 

In  the  case  of  Wastiuys  v.  ChappeU  (1  Brown  P.  C.  457  [2nd  ed.  3  Bro.  P.  C.  60], 
S.  C),  in  the  House  of  Lords,  1712,  it  was  determined  that  m  respect  to  estates  thus 
granted  in  fee,  determinable  on  lives,  a  person  may  take  by  way  of  remainder,  as  a 
special  occupant ;  but  that  as  such  an  estate  tail  is  not  within  the  statute  de  Bonis 
nor  barrable  properly  by  a  recovery  as  an  estate  tail,  any  limitations  depending  thereupon 
are  entirely  m  the  power  of  the  first  taker  in  tail,  and  may  be  destroyed  by  any  con- 
veyance or  even  articles  in  equity ;  and  so  it  was  determined  in  the  case  of  the  Duke 
of  Grafton  v.  Lord  Euston  (2)  in  1722,  in  which  I  myself  was  counsel,  the  duke  being 
the  first  person  in  the  settlement  who  would  have  been  tenant  in  tail  if  the  property 
had  been  an  inheritance,  was  held  to  have  an  absolute  power  over  the  estate. 

C.  v.— 29 
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The  question  then  is,  whether  the  deed  of  1673,  amounted  to  a  good  dispoutkoL 
The  lease  had  been  renewed  between  the  periods  of  the  two  settlements  by  Richard, 
the  father.  The  whole  legal  estate  was  in  him  ;  and  it  was,  therefore  properly  agreed 
that  he  should  convey.  As  to  [207]  Lanham  farm  the  settlement  is  clearly  good, 
for  both  in  that  settlement  and  in  the  articles  the  tenant  for  life  and  remainderman 
in  tail  join  in  the  conveyance.  As  to  the  manor  of  Alresford,  the  tenant  for  life,  with 
power  of  appointment,  joins  with  the  tenant  in  tail  in  default  of  such  appointment. 
The  limitation  in  the  deed  of  1657,  under  which  the  plaintiff  claims,  is  only  in  default 
of  an  appointment ;  but  here  is  an  appointment  which  Eichard  Norton,  the  elder, 
might  make  at  least,  with  the  consent  of  the  tenant  in  tail  But  if  there  had  beem 
originally  any  doubt,  there  can  be  none  after  the  plaintiff  has  agreed  that  Ctiond 
Norton  shall  receive  the  profits  for  his  life. 

There  is  no  pretence  for  saying  that  the  plaintiff's  title  was  concealed  from  him, 
or  that  he  was  ignorant  of  it. 

As  to  the  remedy — The  plaintiff's  bill  for  an  account  of  rents  and  profits  is  improper 
and  premature,  the  possession  never  having  been  recovered  agamst  Richard,  the 
defendant's  ancestor ;  and  in  this  respect  the  proceedinra  in  equity  are  the  same  as 
at  law,  where  trespass  will  not  lie  for  mesne  profits  till  uie  possession  is  recovered  1^ 
ejectment 

Even  supposing  the  Court  should  now  have  been  of  opinion  that  Richard,  the 
heir  at  law  of  old  Richard^  had  no  right  and  oi^ht  to  be  ccmsidered  only  as  a  trustee 
for  the  plaintiff ;  yet  as  he  was  in  possession  clatming  the  estate  as  his  own  right,  and 
insisting  on  his  own  title,  this  Court  cannot  decree  an  account  of  rents  and  profits 
without  having  any  regard  to  the  recovery  of  the  possession.  (See  Curtis  v.  Cvriu, 
2  Bro.  Ch.  Ca.  622.  Dormer  v.  FmrUscm,  3  Atfc.  129.  PuLUney  v.  Worwn,  6  Ves.  73.) 
The  bill  was  dismissed  without  costs. 

N.  B. — The  Chancellor  said,  in  this  case  no  executor  was  compellable  either  in 
law  or  in  emiity  to  take  advantage  of  the  statute  of  Limit^ions  against  a  demand 
otherwise  well  founded. 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken  from  Lord 
Sardwicke*s  Note-book.  The  juc^;ment  where  it  varies  from  the  Report  of  Mr.  Ath/ni, 
is  taken  from  the  muiuscript  report  of  Mr.  Forrester,  compared  with  and  corrected 
by  short  notes  in  the  handwriting  of  Lord  Hardtoicke. 

(2)  3  P.  Wms.  266,  note  (E).  &  C.  So  Forster  v.  FortUr,  2  Atk.  259.  SaUem  v. 
Saltern,  ib.  376.  WiUiamsv.  Jekyl,  2  Ves.  682.  Blake  v.  Slake,  1  Cx)x.  266.  Bake  v. 
Luxion,  Cooper,  178.  Grey  v.  Mannoch,  2  Eden,  339.  But  a  will  notwithstanding 
a  dictum  of  Lord  Kenyan's  to  the  contrary,  in  6  T.  R.  292,  does  not  operate  as  a 
bar  to  a  quasi  estate  tail  and  the  limitations  over,  Dillon  v.  Dillon,  1  Ba.  &  Be.  95. 
Campbell  t.  Sandys,  1  Sch.  &  Lef.  294. 

[208]  Thb  Attorney-Genbral  v.  Jbanbb.(1) 

January  27th,  1737.    I  Atk.  365. 

The  court  will  give  a  proper  direction  as  to  a  charity,  without  r^ard  to  an  impioinriety 
in  the  prayer  of  an  informAtion.(2) 
It  was  said  by  the  Lord  Chancellor  in  this  case,  that  in  an  infoimataon  by  the 
Attorney-General  for  the  regulation  of  a  charity,  it  is  the  business  of  the  Court  to  gin 
a  proper  direction  as  to  the  charity,  without  any  regard  at  all  to  the  propriety  or 
impropriety  of  the  prayer  of  the  information,  and  that  this  case  herein  differed  man 
aJl  others,  wherein  the  decree  must  be  founded  on  the  prayer  of  the  plaintiff's  bflL 

(1)  This  case  is  taken  from  Atkyns.  It  appears  from  Lord  Hardvncke's  note  of 
this  case,  that  the  information  was  for  the  establishment  of  a  charity  for  a  free  school 
and  that  it  {grayed  for  the  removal  of  the  schoolmaster ;  that  he  might  pay  a  sum 
of  £200  in  his  possession,  to  be  invested  in  land  for  the  braiefit  of  the  school ;  that 
the  premises  might  be  repaired,  and  trustees  appointed.  And  it  appearing  in  evidence 
that  the  acting  trustee  had  been  a^^inted  by  a  deed  executed  by  one  only  of  two  nir 
viving  trustees,  his  Lordship  declared  that  the  conveyance  of  the  charity  estate  bdog 
made  by  one  only  was  not  warranted  by  the  deed  of  trust,  and  ought  therefore  to  he 
set  aside ;  and  decreed  the  same  accordingly.   And  that  the  surviving  trustees  stoflM 
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proceed  to  nominate  other  trusteee  ;  and  convey  the  estate  to  themselves,  and  such 
new  trustees  subject  to  the  trusts  of  the  original  deeds ;  and  he  directed  the  £200 
to  be  laid  out  in  land,  with  the  approbation  of  the  Master ;  and  that  the  defendant 
Jeanes  should  pay  the  £200  when  a  proper  purchase  could  be  found  ;  he  giving  proper 
security  in  the  mean  time ;  and  his  Lordship  ordered  that  no  fine  should  be  taken 
on  the  lease  of  the  charity  estate.  And  as  to  all  other  matters  the  information  was 
dismissed.  * 

(2)  The  Court  has  gone  a  vast  way  in  relieving  againat  want  of  form  and  mistakes 
in  pleading  as  to  chuities,  per  Lord  Eldan,  Attorney-General  v.  Jadeson,  11  Yes. 
372.  Attorney-General  v.  Parker,  1  Ves.  43.  Attorney-General  v.  Srnart,  ib.  72. 
Attomey-GenertU  v.  Scott,  ib.  413.   Attorney-General  v.  Whiteley,  11  Yes.  247. 

•Reg.  Lib.  A.  1737.  fo.  608. 

[209]  Ex  parte  Tromas  Lampret.(I) 
January  21th,  1737. 

Upon  a  question  whether  the  chaplain  of  Christ  Church  had  been  properly  deprived 
by  the  dean  of  Christ  Church  of  his  chaplainship  on  account  of  marriage  ;  it  was 
held  that  Christ  Church  was  both  a  college  or  a  house  of  learning,  and  a  cathedral 
church  ;  and  from  the  chaplains  being  admitted  as  members  of  the  college,  being 
prohibited  from  accepting  livings  except  at  a  certain  distance  and  of  a  certain  value, 
and  from  being  obli^d  to  preach  in  the  Univrsity,  and  attend  prayers  in  the  Latin 
chapel,  and  keep  exercises  in  the  house,  and  have  servitors  allowed  them ;  but  inas- 
much as  they  were  obliged  to  read  prayers  in  the  choir  which  has  necessary  relation 
to  the  church,  it  was  held  that  the  chaplains  were  to  be  considered  members  of  this 
society  in  both  itn  capacities,  as  well  in  that  of  a  college  as  that  of  a  cathedral  church. 
And  in  the  absence  of  any  genera]  statute  of  the  University,  or  any  particular  statute 
relating  to  the  foundation  of  Christ  Church  as  a  college,  it  was  held,  from  the  general 
usage  of  the  Universities  of  England  prohibiting  fellowB  from  marrying,  and  from 
general  reputation  relating  to  this  foundation,  and  from  particular  usage  (A  this 
society,  in  like  cases,  which  prohibited  students  from  marrving ;  that  marrii^ 
was  a  lawful  cause  for  a  chaplain  of  Christ  Church  bedng  expelled  or  amoved  frcnu 
his  chaplainship. 

Mr.  Thomas  Lamprey,  a  chaplain  of  Christ  Church,  Oxford,  having  been  deprived 
of  his  chaplainship  by  the  dean,  on  account  of  his  marriage,  presented  a  petition  to 
the  Lord  Chancellor,  as  visitor,  complaining  of  the  deprivation  and  praying  to  be 
restored. 

The  question  made  was,  whether  the  marriage  of  a  chaplain  was  a  sufficient  cause 
to  entitle  the  dean  to  remove  him. 

The  case  was  ai^ued  on  the  20vh  of  November  and  the  2l8t  of  December,  by  Dr. 
£00  and  Mr.  FataJterUy,  in  support  of  the  petition ;  and  by  Doctor  Andretcs  and  Mr. 
Murray,  against  it 

On  the  27th  of  January  the  Lord  Chancellor  delivered  the  following  judgment  in 

Lincoln's  Inn  Hall. 

Jm  27, 1737. — Lord  Chancellor.  There  are  three  questions  in  this  case  >— 

Ist,  Whether  Christ  Church  be  a  college  or  house  of  learning,  or  a  cathedral  church 

only,  or  both, 

2dly,  Admitting  that  it  ought  to  be  considered  both  as  a  college  and  a  cathedral 
church,  whether  the  chaplains  are  members  of  this  society  in  the  one  capacicy  or  the 
other  or  in  both. 

3dly.  Whether  marriage  be  a  lawful  cause  for  the  amotion  of  a  chaplain  by  the  dear. 

[210]  Upon  the  first  of  these  questions  I  have  already  given  my  opinion ;  and  it  is 
clear  that  Christ  Church  is  both  a  college  or  house  of  leamina;,  in  the  University  of 
Oxford,  and  also  a  cathedral  church,  the  ohapter  of  the  bishop  of  that  see. 

As  to  the  second  question,  the  evidence  upon  it  is  not  so  clear  and  decisive.  The 
chai^ains  are  not  mentioned  in  the  charter  erecting  the  bishoprick.  nor  has  any  instru- 
memt  been  produced  relating  to  the  foundation  either  of  the  ooUege  or  cathedral  church, 
which  takes  any  notice  of  chaplains. 
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There  is  an  entiy  in  wnich  mention  is  made  of  eight  petty  canons  and  eight  clerks, 
and  in  subsequent  entries  of  the  names  of  the  members  ministri  in  eedesia  eight,  et 
cUrici  eight,  are  mentioned  ;  but  it  does  not  appear  that  the  chaplains  were  meant  by 
either  of  these  denominations.  The  number  in  both  instances  is  the  same,  but  tbe 
name  is  diflerent,  and  it  hath  not  been  shewn  that  the  chaplains  ever  reeared  the 
particular  salaries  there  set  down. 

As  there  is  this  uncertainty  in  the  evidence  of  this  matter,  there  is  room  to  beliere 
that  Christ  Church,  when  a  mere  college  or  house  of  learning,  before  its  erection  into  a 
cathedral  church,  might  have  had  chaplains. 

It  is  natural  to  tlunk  so,  because  many  other  colleges  have,  and  the  statutes  of  the 
UniTersity  take  notice  of  them  as  membeis  upon  the  foundation.  They  are  cdled, 
indeed,  by  various  names,  Capellani,  Sacellani,  and  Condvets,  in  King't  CoUege,  Trinity 
CdUge,  and  Catherine  Ball,  in  Cambridge. 

And  as  the  college  might  have  had  chaplains,  it  is  highly  probable  that  the  dean  and 
chapter,  upon  the  erection  of  the  bishoprick,  transferred  and  applied  them  to  be  ofGceis 
or  ministers  of  the  cathedral  church. 

This  notion  is  much  favoured  by  their  bearing  a  name  not  mentioned  in  the  charter, 
a  name  usual  and  frequent  in  colleges,  but  I  believe  unknown  in  any  cathedral  churdi 
in  England,  at  least  I  never  heard  of  a  chaplain  of  a  cathedral  church. 

Ab  this  appears  probable  to  have  been  tne  cose  originally,  so  the  proof  arising  from 
subsequent  fiicts  falu  in  with  and  supports  it. 

The  adznisaon  of  a  chaplain  is  as  of  a  member  of  the  college  by  putting  his  name 
in  the  butterv  book.  He  makes  no  subscriptions  before  the  bishop,  whic^  as  a  member 
of  a  cathedral  church  merely  he  would  be  obliged  to  do. 

The  chaplains  are  prohibited  from  accepting  livings  out  of  TSUI  the  precincts  of  the 
University  imder  certain  restrictions  as  to  value  and  distance,  which,  as  minor  canoos 
or  members  of  a  cathedral  church  tiiey  could  not  be  ;  even  an  act  of  chapter  for  that 
purpose  would  be  void. 

They  are  obliged  to  preach  by  turns  in  the  university :  and,  by  the  ancient  order  of 
1637,  were  required  to  attend  five  o'clock  prayers  in  the  Latin  chapel. 

By  a  decree  of  the  chapter  of  15th  May  1661,  those  chaplains  who  are  under  the 
degree  of  Master  of  Arts,  are  obliged  to  keep  exercises  in  the  house,  as  the  students  are ; 
and  they  are,  by  a  former  decree,  allowed  a  proportionable  number  oi  servitors  to  attend 
upon  them,  and  are  obliged  to  residence. 

All  these  circumstances  indicate  a  member  of  a  collegiate  body  bound  to  academical 
rules,  and  have  no  relation  to  a  cathedral  church. 

But  then  it  is  admitted  to  be  a  principal  branch  of  their  duty  to  read  prayers  in  the 
choir,  which  has  an  immediate  and  necessary  relation  to  the  church. 

From  all  these  circumstances  taken  together,  I  think  that  the  natural  inference 
is,  that  the  chaplains  are  to  be  considered  as  members  of  this  society  in  both  its 
capacities,  as  well  in  that  of  a  college  as  that  of  a  cathedral  church. 

But  the  determination  of  the  two  preceding  questions  will  not  afford  any  certain 
conclusion  to  determine  the  third ;  for  admitting  a  chaplain  to  be  a  member  of  tbiu 
society  in  both  the  capacities  I  have  mentioned,  it  still  remains  to  be  considered, 

Sdty,  Whether  marriage  be  a  Uwful  cause  {causa  UgUima  are  the  words  of  tlu 
charter)  for  the  amotion  or  expulsion  of  a  chaplain,  by  the  dean  <A  Christ  Church. 

Touching  this  point,  there  is  no  general  statute  of  that  great  collective  body  of 
learned  societies,  the  university  of  Oxford  ;  neither  is  there  any  particular  statute  or 
lex  scripta  of  this  foundation. 

The  rule  of  judging  must  then  be  sought  for  from  the  particular  usage  of  this  society 
on  this  or  the  like  occasions,  and  from  the  general  customs  and  usages  of  the  Univer- 
sities of  England  in  like  cases,  which  by  ancient  and  approved  practice  have  been 
received  as  a  kind  of  jus  commune,  the  common  law  as  it  were  of  those  societies. 

As  to  the  particular  usage  of  this  society,  strict  custom  or  prracription  cannot  be 
leaded  on  either  siae.  because  the  [212]  foundation  is  within  the  time  of  memory ; 
ut  notwithstanding  this,  it  has  been  rightly  admitted  by  the  counsel  on  both  sides, 
that  the  usage  ought  to  make  a  law,  otherwise  strange  confusion  would  be  introduced 
into  both  Universities. 

It  is  objected,  that  there  is  no  ground  to  insist  upon  usage  in  this  case,  because  no 
instance  has  been  produced  of  the  removal  of  a  chaplain  for  being  married,  ensept  that 
of  Maurice  Wheeler,  which  is  not  proved  by  positive  evidence  of  the  fact. 
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I  will  consider  that  instance  when  I  come  to  observe  upon  the  affidavits,  and  sup- 
poeing  at  present  that  there  is  no  instance  of  an  expulsion  for  this  cause*  it  is  material 
to  o^rre,  that  on  the  other  hand,  no  instance  has  been  shewn  of  the  appointment  or 
admission  of  any  married  man  to  a  chaplainship. 

Considering  the  number  of  chaplains,  and  the  length  of  time  during  which  this 
College  has  flourished  under  its  last  foundation,  now  near  two  hundred  years,  it  is 
almost  impossible  but  that  some  such  instance  might  hare  been  produced  if  a  person 
so  circumstanced  had  been  taken  to  be  qualified. 

But  in  the  proving  of  usage,  even  in  cases  of  strict  custom  or  prescription  it  is  not 
always  absolutely  necessary  to  make  positive  direct  proof  of  instances  exactly  parallel 

Instances  in  other  cases  of  the  like  sort,  general  reputation,  the  opinion  of  ancient 
persons,  long  resident  and  conversant  in  the  manor  or  place  in  question,  will  be  evidence 
even  to  a  jury  in  such  a  case. 

Now  it  appears  to  me  that  the  instance  of  students  is  of  the  like  sort ;  and  that 
they  cannot  enjoy  their  studentships  after  being  married  is  plain  from  the  books. 

This  fact  was  so  much  beyond  dispute,  that  the  peiationer's  counsel  in  their  opening 
took  it  for  granted,  and  alleged  that  there  was  some  decree  or  act  of  Ohapter  to  restrain 
students  from  marrying ;  but  no  such  act  is  to  be  found  in  the  books.  Consider  tjien 
how  a  student  appears  to  be  an  instance  of  the  Hke  sort  with  a  chaplain. 

By  the  decrees  of  the  Chapter,  and  in  ancient  entries,  which  have  been  read  on 
both  sides,  they  are  generally  named  together  and  put  under  the  same  regulations ; 
and  as  to  the  distinction,  that  the  students  are  to  be  considered  as  members  of  the  house 
of  learning,  and  the  chaplains  of  the  cathedral  church  only,  it  is  very  remarkable,  that 
in  some  few  instances  the  students  are  called  students  of  the  church,  and  the  chaplains, 
chaplains  of  the  house. 

(2133  There  is  an  order,  dated  2d  August  1637,  that  there  shall  be  thirty  servitors, 
who  shall  wait  upon  the  students,  chaplains,  and  under  commoners  of  the  church.  There 
is  another  order  of  the  6th  of  May  1660,  for  the  alteration  of  the  prayers,  and  that 
this  service  be  performed  by  the  chaplains  of  the  house.  And  there  is  an  act  of  Chapter 
of  30th  November  1660,  that  all  students  and  chapkuns  beloi^^  to  this  church, 
now  absent  without  leave,  do  return  by  such  a  day. 

It  is  objected  that  if  any  person  is  admitted  of  the  college,  and  well  proved  to  enjoy 
the  advantages  of  it,  by  taking  degrem  in  the  University,  be  must  be  subject  to  the  rules 
and  discipline  of  the  house,  and  yet  that  he  is  not  restrained  from  marriage,  as  in  the 
case  of  gentlemen  commoners,  tfec. 

The  answer  to  this  objection  is,  that  such  persons  are  not  on  the  foundation,  nor 
partake  of  the  bounty  of  the  founder  ;  but  the  chaplains  of  Christ  Church  are  as  much 
upon  the  foundation,  and  eat  the  bread  of  the  founder  equally  with  the  students. 

Consider  in  the  next  place  what  evidence  there  is  from  general  reputation,  and 
the  opinion  of  ancient  persons  long  resident  and  conversant  in  Christ  Church. 

His  Grace  the  Archlnshop  of  York  was  admitted  a  student  in  1676,  now  above 
three  score  years  ago.  Pr.  Friend  was  admitted  a  student  in  1686,  now  fifty-one 
years  ago.  Dr.  FouUcet  was  admitted  a  sttuient  forty-three  years  ago.  And  Mr. 
Brooks  has  executed  the  office  of  chapter  clerk  for  fifty-seven  years. 

All  these  persons  concur,  that  during  all  their  knowledge,  marriage  hath  always 
been  deemed  a  sufficient  cause  for  the  removal  of  a  chaplain.  And  my  Lord  Arch- 
bishop adds,  that  it  was  the  general  apprehension  of  all  the  members  of  that  society, 
with  whom  he  conversed  during  his  time,  and  he  never  heard  it  doubted  during  that 
time,  that  a  chaplain  of  Christ  Church,  according  to  the  rules  and  usages  of  that  sodety, 
forfeited  his  office  by  marrying. 

It  cannot  be  denied  but  that  this  would  be  evidence,  and  a  very  considerable  evi- 
dence to  be  left  to  a  jury  on  the  trial  of  a  strict  custom  at  Uiw ;  but  this  becomes  much 
stronger  when  it  is  considered,  that  here  is  no  evidence  on  the  other  side  of  any  reputa- 
tion or  (minion  to  the  contrary. 

Mr.  Lamprey  himself  does  not  swear  any  such  thing.  Mr.  Baker  and  Mr.  Beyner 
who  come  nearest  to  it,  only  swear  that  they  never  knew  or  heard  of  any  law  or  oon- 
stitu-[214]-tion  of  the  said  church  to  that  purpose ;  and  that  may  be  very  true,  for  it  is 
admitted  that  there  is  no  formal  law  or  constitution  about  it. 

This  general  reputation,  therefore,  stands  unimpeached. 

But  it  has  been  insisted  that  this  general  reputation  is  contrary  to  usage  in  fact,  for 
that  chaplains  have  been  married,  and  known  to  be  so.  and  have  not  been  removed. 
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Thia  is  of  great  weight,  and  deserves  to  be  well  considered. 

On  the  aitfe  of  the  petitioner  four  instances  have  been  cited  of  Harrison,  Ryman, 
HiUchin,  and  Baker. 

The  most  material  circumstance  is,  that  they  were  publicly  known,  even  to  the 
goremors  of  the  college,  to  be  married,  and  yet  were  not  removed. 

As  to  Mr.  Baker,  a  particular  fact  is  sworn  to,  relating  to  Dr.  Amhridge  and  the 
Dean,  but  as  to  the  other  three,  it  is  only  sworn  that  they  lived  openly  with  their  wirss. 
which  is  an  analogous  egression. 

On  the  other  side  it  is  sworn  that  Ityman  and  Harrison,  two  of  the  three  did  not 
publicly  own  their  wives,  and  the  witnesses  swear  they  believe  that  the  only  reason 
for  their  not  doing  so  was  the  fear  of  being  turned  out  of  their  chaplainship. 

Mr.  Brooks  swears  in  general,  that  some  of  the  chaplains  have,  during  his  time, 
been  suspected  of  being  married ;  but  that  every  one  of  those  s j  suspected,  except 
Mr.  Lamprei/,  endeavoured  to  conceal  the  same  for  fear  of  lo«ng  their  chaplainships 
as  he  verily  believes. 

This  evidence  of  endeavouring  to  conceal  such  marriages,  doth,  upon  consideration, 
turn  the  weight  of  these  instances  the  other  way ;  for  it  proves  that  the  persons  who 
did  it  were  at  the  same  time  conscious  that  tiiey  dM  wrong,  and  avowed  that  they  were 
liable  to  auher  for  it  It  amounts  in  effect  to  their  own  confession  against  themselves. 

Connect  this  with  what  is  sworn  by  the  archbishop  of  York  as  to  the  case  of  Mauriee 
Wheeler,  and  it  amounts  to  a  very  strong  proof.  It  is  tnie  the  archbishop  does  not 
swear  to  the  fact  of  removal  of  his  own  knowledge,  but  as  he  was  then  informed,  and 
verily  believes  ;  but  hearsay  and  belief  from  ancient  persons  who  are  dead  (these  indeed 
are  not  sworn  to  be  so)  is  good  evidence  in  the  case  of  usage,  especially  as  such  removals 
must  be  by  the  act  of  the  dean,  and  therefore  need  not  be  registered  any  where. 

Some  deans  may  have  connived  at  such  marriage,  but  that  [216]  is  not  material, 
for  some  persons  may  lay  less  weight  on  such  an  irregularity  than  others. 

If  the  chaplain  was  a  man  of  merit*  or  an  object  of  ccnnpassion,  the  dean  may  hare 
been  induced  not  to  enquire  into  the  fact. 

It  would  therefore  be  very  dangerous  to  admit  such  instances  as  a  eround  of  right 
It  is  difficult  to  say  how  far  that  might  extend  even  in  the  case  of  fdlowships,  for  I 
am  much  afraid  that  proof  as  strong,  perhaps  stronger,  might  be  produced  in  many 
colleges. 

Sitting  as  a  visitor,  I  shall  be  very  cautious  how  I  permit  such  connivances  or  tende^ 
ness  to  grow  up  into  an  evidence  of  right. 

I  will  take  notice  in  this  place  of  what  was  said  by  the  counsel  for  the  petitioner, 
that  the  argument  amounted  to  a  dilemma.  Either  the  chaplains  may  marry,  or 
the  canons  cannot ;  but  the  canons  claim  and  exercise  that  right,  and  uierefore  the 
chaplains  may  do  the  same. 

I  think  that  no  consequence  can  be  drawn  from  the  one  case  to  the  other. 

There  seems  to  me  great  weight  in  the  argument  that  the  canons  are  in  this  house 
a  kind  of  joint  governors  with  the  dean.  The  dean  indeed  alone  acts  with  the  other 
heads  of  houses  in  the  government  of  the  University ;  for  Christ  Church  can  there 
have  only  a  single  voice ;  but  the  interior  domestic  government  of  the  socie^  is  enr- 
cised  in  Chapter.  But  the  irrefragable  answer  to  this  objection  is,  that  the  usage 
is  plain  and  uniform  in  favour  of  the  Canons,  and  the  Crown,  both  founder  and  visitor, 
of  this  college,  hath  from  time  to  time  appointed  married  men  to  be  Canons. 

I  come  now  in  the  last  place  to  consider  the  general  customs  and  usages  <A  the 
Universities  of  England  in  hke  cases,  which,  as  I  said  before,  have  been  received  as  a 
kind  of  jus  commune  of  those  learned  bodies. 

The  two  Universities,  though  distinct  in  their  foundations,  and  in  their  rights, 
have  some  things  C(nnmon  to  thran  both ;  amongst  which  that  of  restraining  members 
upon  the  foundation  of  the  different  colleges  (exc^t  the  governors)  from  marrying 
is  one. 

The  fact  is  certain,  and  it  may  have  more  of  curiosity  than  of  use  in  the  pre^t  case 
to  enquire  into  its  original. 

Probably  it  may  lulve  taken  its  first  rise  from  the  o^nnion  which  prevaOed  before  the 

Reformation,  that  colleges  were  ecclesiastical  foundations,  and  therefore  fell  within  the 
ge-[2  l6]-neral  prohibition  of  marriage  which  affected  all  ecclesiastical  persons,  though 
there  is  a  fact  which  may  make  some  think  that  it  had  an  original  more  extensive 
than  this,  which  is,  that  the  faculty  fellowships  were  then  subject  to  the  restraint 
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against  marriage.  Since  the  Reformation,  colleges  have  been  more  rightly  held  to 
be  lay  foundations  ;  besides  which  the  churchmen  have  been  restored  to  their  natural 
liberty  of  marrying. 

But  notwithstanding  this,  the  evident  utility,  nay,  almost  necessity  of  the  thing  has 
still,  by  common  consent  and  usage,  preserved  the  restraint  as  to  members  of  colleges. 

It  was  found  necessary,  from  their  being  seminaries  for  the  education  of  youth, 
the  strictness  of  their  maintenance,  and  the  method  of  a  collegiate  life. 

Upon  this  foundation  it  depends  in  almost  all  the  colleges  in  Oxford,  where  it  is 
not  pretended  that  there  is  either  any  general  statute  of  the  University,  or  any  pajv 
tioular  statute  in  the  greater  part  of  the  colleges  against  it. 

And  in  Cambridge,  although  they  have  a  statute  which  says,  nphtmrus  socios  esse 
maritos,  yet  it  was  rather  declaratory,  than  introductive  of  any  new  law. 

To  doubt  of  this,  therefore,  because  there  is  no  statute  or  written  law  against  it, 
would  be  to  unsettle  and  overturn  these  foundations. 

If  this  would  be  the  case  as  to  fellows  and  scholars  of  a  coUege,  how  do  these  chap- 
lains differ.  They  are  equally  on  the  foundation  of  the  coUege,  and  in  all  respects 
within  the  same  reason,  and  they  are  considered  on  the  same  foot  in  the  statutes  of 
the  University  which  have  been  cited,  atatutum  est  guod  non  graduati  quotquot  cdicujus 
coUegii  socii,  se^wlares,  capellani,  clerici,  denique  quotquot  de  fundatioTie  collegii 
aiicujus  fuervfU  studentes  vnsuper  mdis  Christi,  shall  wear  such  and  such  habits. 

In  the  statutes  of  King  Cha^Us  the  1st,  there  is  a  declaration  who  sh^  be  considered 
as  xeeidents,  so  as  to  be  capable  of  voting  in  the  election  of  proctors,  residences  vero 
interpretamur  ornnes  coUegtorum  socios,  scholares,  dericos,  tM^llanos,  sett  qitocunque 
tUio  voecdndo  in  Charta  fundalionis  ejusdem  nominati  et  dt^ix  fuerint. 

This  function  of  chaplains  is  not  peculiar  to  Christ  Church,  but  is  found  in  several 
other  colleges,  and  appears  by  those  statutes  to  be  considered  in  the  same  light  with 
other  denominations  oi  persons  upon  the  foundation. 

Qreat  might  be  the  inconvenience  to  allow  them  any  [2171  distinction  upon  the  point 
now  in  question  ;  but  as  it  is  not  my  business  here  to  make  laws,  but  (mly  to  judge 
of  them,  I  will  not  enlarge  upon  that  topic. 

But  I  cannot  conclude  without  making  one  observation  upon  the  general  point 
whereon  so  much  stress  has  been  laid  in  this  appeal.  I  mean,  that  some  difference 
is  to  be  made  between  several  of  the  membera  of  Christ  Church  and  those  of  the  other 
cdleges,  in  respect  of  its  being  a  Cathedral  Church,  as  well  as  a  house  of  learning. 

Christ  Church  has  now,  for  two  centuries,  under  the  protection  of  many  successive 
princes,  eminently  flourished  as  a  house  d  learning,  and  has  sent  forth  many  learned 
and  illustrious  persons  for  the  service  both  of  church  and  state ;  But  I  am  fiimly 
persuaded  nothmg  would  tend  more  to  stop  this  happy  progress,  and  to  disturb  and 
unsettJe  the  good  government  of  this  society,  than  to  admit  of  any  distinction  in  point 
of  discipline  arising  from  the  mixture  of  a  Cathedral  Church  in  their  constitution. 

It  is  impossible  to  foresee  into  how  many  instances  the  consequences  of  that 
reasoning  may  extend.  It  is  therefore  safer  to  adhere  to  the  ancient  foundations 
and  principles  which  have  hitherto  prevailed. 

Upon  the  whole  I  am  of  opinion  that  the  marriage  of  the  petitioner  was  a  lawful 
cause  of  expulsion. 

Let  his  complaint  ther^ore  be  dismissed. 

(1)  The  whole  of  this  judgment  ia  copied  from  a  paper  in  the  hand-writing  of  Lord 
Hardwicke. 

Qreen,  and  RoBAMOND  bis  Wife,  PlaitUiffs ;  (1)  and  Belchier  and  Others,  DefendanU 

[See  Metcalfe  v.  Hutchinsan,  1875. 1  Ch.  D.  598.] 

January  2Slh,  1737.    1  Atk.  oOo. 

By  marriage  settlement  it  is  provided,  that  if  husband  and  wife  shall  die,  leaving  issue 
besides  an  eldest  son  unpro\-ided  for,  then  it  should  be  lawful  for  the  trustees  to  enter 
upon  the  estate,  and  receive  all  the  rents  and  profits  thereof,  until  they  had  received 
£200 ;  and  the  estate  was  afterwards  declared  to  be  charged  with  raisiiL^  this  sum 
for  the  use,  maintenance  and  support  of  such  children  bo  unprovided  for,  in  such 
manner  and  such  proportions  as  the  survivor  of  the  husband  and  wife  should 
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appoint.   The  wife  survived,  and  appointed  the  £200  for  a  daughter,  tho  plaintifl's 
wife,  being  a  child  unprovided  for. 
Sir  Joseph  Jekyll  decreed  the  £200,  and  interest  by  wav  of  maintenaDce  from  the  dea^ 
of  the  mother.   Defendant  appealed  from  that  part  of  the  decree  which  allows 
interest,  and  decree  affirmed. 

Upon  the  marria^  of  Henry  Payne,  the  Castle  Inn  at  Kingston  wa»  vested  in 
trustees,  upon  trust  for  Elizaheth  [218]  Stint  for  life,  remainder  to  Ann  Payne,  the 
mother  of  Henry  Payne  for  life,  remainder  to  Henry  Payne  for  life,  remainder  to  Ann  his 
intended  wife  for  life,  remainder  to  his  first  and  other  sons  in  tail,  "  Provided  alwa^ 
and  upon  this  condition.  That  if  Henry  Payne  and  Ann  his  intended  wife  shall  die. 
leaving  issue  besides  their  eldest  son  unprovided  for,  then  it  shall  and  may  he  lawful 
for  the  trustees  and  their  heirs,  from  and  aft«r  the  decease  of  the  said  Henry,  and  Ann 
his  wife,  into  and  upon  the  premises  to  enter  and  to  receive  and  take  all  the  rents, 
issues,  and  profits  thereof,  so  long  and  until  they  shall  have  had  and  received  thereout, 
and  by  such  means,  the  sum  of  £200  for  the  uses  and  purposes  hereinafter  declared,'' 
and  the  premises  were  afterwards  declared  to  be  chai^eawe,  and  to  stand  chai^ 
with  the  raising  this  sum  for  the  use,  maintenance,  and  support  of  such  children  so 
improvided  for,  in  such  manner  and  in  such  proportion  as  the  survivor  of  the  husband 
or  wife  should  appoint. 

The  wife  having  survived  her  husband,  appointed  the  £200  to  be  pud  to  her  daughter, 
the  wife  of  the  plaantif!,  and  the  only  surviving  child  of  the  marriage,  who  was  un- 
provided for. 

The  bill  was  brought  by  the  plaintifi  and  his  wife  against  the  defendant  who  had 
purchased  the  premises  for  a  valuable  consideration,  but  with  notice  of  the  plaintifi's 
claim  for  payment  of  the  sum  of  £200,  and  interest  from  the  death  of  the  mother,  who 
died  in  1735.   The  estate  was  of  the  annual  value  of  £50. 

The  Master  of  iJie  Rolls  decreed  the  principal  sum  of  £200  to  be  raised,  and  Hkewise 
interest  by  way  of  maintenance  for  the  plaintiff's  wife  from  the  time  of  the  death  of 
the  mother. 

From  this  part  of  the  decree  which  directed  the  allowance  of  interest,  the  defendant 
appealed. 

Mr.  Chute  and  Mr.  Fazakerley  were  counsel  for  the  plaintiffs,  and  the  Aftonuy 
General,  Mr.  Browne,  and  Mr.  Cuirke  for  the  defendants. 

Jan.  28,  1737. — Lord  Chancellor.  The  defendant  in  this  case  being  a  purchaser, 
with  notice  of  the  charge  upon  the  estate,  is  to  be  considered  in  the  same  light  as  if 
the  bill  had  been  brought  against  the  person  under  whom  he  claims. 

The  question  in  this  case  will  be,  whether  the  £200  is  to  be  considered  as  a  sum 
to  be  raised  by  r«»ipt  of  the  uinual  rents  and  profits,  or  as  a  sum  in  gross  by  a 
determinate  time. 

It  is  plain  by  the  settlement,  that  this  £200  was  intended  [219]  for  tiie  chUdien's 
portions,  and  what  is  material  too,  for  such  as  were  odterwise  unprovided  for ;  and 
therefore  if  no  maintenance  was  allowable  in  the  mean  time,  the  estate  not  being 
above  £60  per  annum,  the  £200  must  necessarily  be  equated  greatly  in  bare  sut 
ftistence  for  such  children,  before  the  whole  sum  could  be  raised. 

Such  a  construction,  therefore,  ought  not  to  be  made,  unless  the  words  are  ex- 
tremely plain,  which  is  not  the  present  case ;  That  part  of  the  proviso,  empowering 
the  trustees  to  enter  and  receive  the  rents,  &c.,  seems  to  mean  the  annual  rents  and 
profits,  though  in  general,  where  money  is  directed  to  be  raised  by  rents  and  profits, 
unless  there  are  other  words  to  restrain  the  meaning,  and  to  confine  them  to  the 
receipts  of  the  rents  and  profita  as  they  accrue,  the  Court,  in  order  to  obtain  the  end 
which  the  party  intended  by  raising  the  money,  has,  by  the  liberal  construction  d 
these  words,  taken  them  to  amount  to  a  direction  to  b(J1  ;  (2)  and  as  a  devise  of  the 
rents  and  profits,  will  at  law,  pass  the  lands,  the  raising  by  rents  uid  profits  is  the  same 
as  raising  ny  sale. 

The  subsequent  words,  by  which  the  premises  are  declared  to  be  charged  with  this 
£200,  if  they  stood  alone,  would  certainly  warrant  a  sale  or  mortgage,  and  they  ou^kt 
certainly  to  have  their  proper  force,  and  ought  not  to  be  controwed  by  the  preceding 
words,  supposing  them  to  m^n  annual  rents  only. 

The  words  of  the  a}}pointment  of  the  £200  being  in  such  manner,  and  in  such 
proportions,  as  the  survivor  of  the  &ther  and  mother  shall  direct,  are  very  material, 
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for  these  words  not  only  include  a.  power  of  raising  by  mortgage  or  sale,  but  a  certain 
determinate  time  for  raising  it,  and  as  there  is  no  time  limited  by  the  settlement  for 
payment  of  the  money,  the  father  or  mother  might,  no  doubt,  have  made  the  £200 
rayable  at  an^  time,  as  at  the  age  of  twenty-one,  or  marriage,  and  in  such  case  interest 
by  way  of  mamtenance  would  certainly  be  allowable  in  the  mean  time ;  it  [220]  bmng  a 
constant  rule  in  equity,  that  wherever  a  legacy  is  given  by  a  father  to  a  child,  as  a  pro- 
vision for  such  child,  though  the  legacy  be  payable  at  a  future  day,  yet  the  child  has  an 
immediate  right  to  the  interest  of  the  money ;  (3)  if  the  Iwatee  was  a  stranger  to  t^e 
testator,  it  would  be  otherwise.  In  the  case  of  Ivy  v.  GUbert,  there  were  no  words 
declaring  the  premises  to  be  charged  with,  &o.,  as  in  the  present,  and  yet  it  was  h^ 
even  there,  that  the  words,  rents  and  profits,  would  in  general  warrant  a  sale,  though  it 
did  not  in  that  particular  case,  by  reason  of  the  subsequent  words  restraining  the  manner 
of  raising  the  money,  by  leases  for  one,  two,  or  three  hves,  or  for  any  number  of  years 
determinable  thereon,  or  for  twenty-one  vears  absolutely  at  the  old  rent  (Beg.  Lib. 
A.  1736,  foL  379.  Reg.  Lib.  A.  1737,  fol.  283.) 
The  decree  affirmed. 

(1)  The  statement  of  this  case  ia  taken  from  Lord  Hardwicke's  Note-book.  The 
judgment  from  Atkyns,  which  corresponds  with  two  Manuscript  Reports  which  have 
been  found,  which  do  not  diiTer  in  any  material  respect  from  that  of  Mr.  Atkyns. 

(2)  Especially  in  favour  of  debts  and  portions,  Trafford  v.  Aahion,  1  P.  Wms.  415. 
Lingen  v.  Foley,  2  Ch.  Ca.  205.  MUls  v.  Banks,  3  P.  Wms.  7  &  8.  Gibson  v.  Bogers, 
AmbL  93.  Baines  v.  Diason,  1  Yes.  41.  AUom  v.  Backhouse,  2  V.  &  B.  72,  unless 
there  be  words  to  restrain  the  meaning  to  annual  rents  and  profits.  Ivy  v.  Oittert,  2  P. 
Wms.  13.  Evelyn  v.  Evelyn,  2  P.  Wms.  673.  Lord  Bivers  v.  Lord  Derby,  2  Vem.  72. 
Anon.,  1  Salk.  367,  pi.  2.  Small  v.  Wvm,  3  Bro.  P.  C.  503  [2nd  ed.  5  Bro.  P.  C.  66]. 
Lady  Shrewsbury  v.  Lord  Shrewsbury,  1  Ves.  jun.  234 ;  and  see  Okeden  v.  Walter,  post. 

(3)  So  Glide  v.  Wright,  1  Ch.  Rep.  265.  Harvey  v.  Earvey,  2  P.  Wms.  21.  Incledon 
V.  Nortficote,  3  Atk.  438,  Hearle  v.  Greenbank,  ib.  716.  Coleman  v.  Seymour,  1  Ves. 
211.  Beckford  v.  Tobin,  1  Ves.  308.  Carey  v.  Brown,  2  Ch.  Ca.  58.  But  interest  is 
given  to  children  upon  the  principle  that  a  father  shall  Le  presumed  to  have  intended 
to  provide  maintenance  for  his  children,  imtil  the  legacy  become  payable,  Hearle  v. 
Greenbank,  3  Atk.  716.  Tyrrell  v.  Tyrrell,  4  Ves.  1.  Chambers  v.  GoLdwin,  11  Ves.  1. 
EUis  V.  Ellis,  1  Sch.  &  Lef.  5.  This  presumption  is  rebutted  where  maintenance  is 
given,  Hearle  v.  Greenbank,  3  Atk.  716.  Ellis  v.  Ellis,  1  ScIl  &  Lei  5.  Lona  v.  Long, 
cited  in  3  Yes.  286.  Mitchell  v.  Bomr,  3  Yes.  283.  Wym^  v.  Wyneh,  I  Coz.  433 ; 
but  see  Bourne  v.  Tynte,  cited  1  P.  Wms.  786.  which  was  disapproved  of  by  Lord  Hard- 
wicke  in  Heath  v.  Perry,  3  Atk.  103,  and  see  Stretch  v.  Watkins,  1  Madd.  253.  And  all 
the  cases  decided  are  cases  of  infants  ;  it  has  not  been  extended  by  any  case  to  a  legacy 
in  favour  of  an  adult,  per  Sir  Thomas  Plumer,  Raten  v.  Waite,  1  Swan.  558.  Stent  v. 
Robinson,  12  Yes.  461 ;  or  in  favour  of  grandchildren,  though  Lord  Alvardey  in 
Crickett  v.  Dolby,  3  Yes.  12,  was  of  a  different  opinion,  Haughton  v.  Harrison,  2  Atk. 
329.  Butler  v.  Butkr,  3  Atk.  59.  Elton  v.  Elton,  3  Atk.  508.  Ferry  v.  WkiUhead, 
G  Yes.  546.  Errington  v.  Chapman,  12  Ves.  24  ;  or  of  natural  children,  Beckford  v. 
Tobin,  D.  1  Yea.  310.  Ferry  v.  Whitehead,  D.  6  Ves.  547.  D.  per  Lord  AlvarOey, 
contra,  3  Yes.  12.  Lotondes  v.  Lowndes,  15  Ves.  304,  unless  it  can  te  inferred  that  the 
testator  intended  to  place  himself  loco  mvrerUis,  De  Maaar  v.  Fybus,  4  Ves.  647.  Ferry 
V.  Whitehead,  D.  6  Ves.  547.   HiU  v.  HiU,  3  Ye.  &  Bea.  183. 

[221]  £LiZABiiTH  C.%SBURNE  and  Mary  Casburne,  Infants,  Plaintiffs :  (l)  and 
AUDUNDER  Ingus,  and  Elizabeth  Scarfb,  Defendants. 

January  25th,  1737.   1  Atk.  603. 

A.  seised  in  fee  of  a  freehold  estate,  mortgages  it,  and  afterwards  intermarries  with  B., 
A.  dies,  and  the  mortgage  is  not  redeemed  during  the  coverture ;  this  is  notwith- 
standing, such  a  seisin  in  the  wife,  as  entitled  the  husband  to  Ve  tenant  by  the  curtesy 
of  the  mortgaged  premises,  for  in  this  Court  the  land  is  considered  only  as  a  pledge 
or  security  for  the  money,  and  does  not  alter  the  possession  of  the  mor^agor. 

Thomas  Casburne  having  issue  three  daughters,  Ann,  the  late  wife  of  tbe  defendant 
Inglis,  and  the  two  plaintiffs  :  by  indenture  bearing  date  the  4th  o^  February  1725. 
C.  V.-29* 
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conveyed  sixtv  acres  of  land  lying  in  Coiding,  in  Suffdk,  to  the  use  of  himself  for  life, 
remainder  to  his  daughter  Ann  in  fee. 

Thomas  Casbume  died  in  April  1726.  iMving  his  said  three  daughters,  his  only 
issue,  him  surviTing. 

Ann  Casbnrne,  by  lease  and  release  of  the  24th  and  25th  days  of  June  1728,  in 
conBideration  of  £900  conveyed  to  the  defendant,  Elizabeth  Scarf e,  and  her  heirs,  all  the 
said  freehold  Wds  in  CowLingt  subject  to  a  proviso  for  redemption  upon  payment  of  the 
said  sum  of  £900  and  interest. 

In  August  1729,  Ann  Casbume  intermarried  with  the  defendant,  Alexander  Inglis, 
and  died  in  November  1731,  leaving  issue  by  her  said  husband  only  one  child,  a  son, 
who  died  soon  afterwards,  without  issue. 

In  1733,  the  plaintiffs  filed  their  bill,  insisting  that  they  were  entitled  as  heirs  at  Un- 
toth  to  the  infant  and  their  sister,  to  the  said  premises  of  sixty  acres  in  Voiding,  and 
to  certain  other  premises  which  had  belonged  to  their  father,  in  part  of  which  their  hte 
sister  Ann  had  been  tenant  in  tail,  and  in  other  part  tenant  in  fee. 

The  defendant  Inglis,  insisted  that  having  had  issue  born  by  his  late  wife,  he  was 
entitled  to  an  estate  for  life  as  tenant  by  the  curtesy  in  all  the  said  premises,  and  amongst 
the  [222]       in  the  said  sixty  acres  in  Coiding,  subject  to  the  ^nortgage  thereon. 

On  the  Sth  of  May  1735,  this  cause  came  on  to  be  heard  before  the  Master  of  tlu 
Rdls,  3ir  Joseph  JekyU,  when  his  Honor  was  of  opinion,  that  the  defendant,  Alexander 
Inglis,  was  not  entitled  to  the  tenancy  by  the  curtesy  in  thd  mortgaged  premises  in  ques- 
tion ;  and  decreed  him  to  account  for  the  rents  and  profits  thereof,  from  the  deato  of 
his  son. 

From  this  decree  the  defendant,  Alexander  Inglis,  appealed,  and  the  cause  no¥ 
came  on  to  be  heard  before  the  Lord  Chancellor,  upon  the  single  question,  whether  the 
husband  was  intitled  to  be  tenant  by  the  curtesy  of  mortgaged  lands. 

Mr.  A  ttomey-General,  and  Mr.  Brovme,  for  the  plaintiff. 

A  man  cannot  be  tenant  \  y  the  curtesy,  unless  his  wife  was  actually  seised,  where 
such  seisin  can  be  obtained  ;  a  seisin  in  law  is  not  sufficient  Lord  Coke  says,  that  there 
is  no  tenancy  by  the  curtesy  of  a  I  are  right,  title,  use,  reversion,  or  remainder,  Co. 
Litt.  8.  35.  The  statute  of  Uses  recites,  that  \y  the  invention  of  uses,  men  were  de- 
feated of  their  tenancies  I  y  the  curtesy,  and  women  of  their  dower.  A  feme  covert 
is  not  dowable  of  a  txnst.  It  is  true,  indeed,  that  the  husband  has  been  held  to  be 
tenant  by  the  curtesy  of  a  trust  estate  ;  but  in  that  case  the  cestui  que  trust  has  the 
absolute  beneficial  ownership  of  the  estate,  and  may  limit  and  entail  it  as  he  pleases. 
In  PenvUle  v.  Luscombe,{2)  at  the  Eolls,  4th  February  1728,  his  Honor  thought  that 
there  was  no  possessio  fratris  of  an  equity  of  redemption.  In  Beyndds  v.  Messing,{Z) 
at  the  Rolls,  20th  February  1732,  and  Robinson  v.  Tonge  (4)  before  Lord  King,  in 
Mich.  Term  1730,  it  was  held  that  a  wife  was  not  dowable  of  the  [223]  equity  of  redemp- 
tion of  a  mortgage  in  fee,  a  fortiori  a  htisband  shall  not  le  tenant  by  the  curtesy,  for 
a  seisin  in  law  is  sufficient  to  give  a  woman  dower,  because  without  her  husband  she 
cannot  reduce  it  into  actual  possession ;  but  if  tlie  husband  omits  to  obtain  seisin 
in  fact,  he  loses  the  curtesy  by  his  own  laches.  So  in  this  case,  the  husband  might, 
by  paying  o£!  the  money,  have  obtamed  actual  seisin,  or  have  made  the  mortgagee 
a  bare  trustee  for  himself ;  till  that  is  done,  the  mortgagee  is  not  merely  a  trustee. 
The  law  requires  not  only  seisin  in  law,  but  seisin  in  &ct,  where  it  is  possible ;  bat 
a  mortgagor  has  not  even  seisin  in  law,  no  actual  estate  or  interest,  but  merely  a  right 
of  action,  by  whicli  upon  certain  terms,  and  by  certain  means,  he  may  recover  the 
estate ;  but  which  in  the  present  case  the  husband  has  neglected  to  do.  If  a  feme 
whilst  sole  aliens,  with  a  proviso  for  re-entry  on  condition  broken,  and  the  condition 
be  broken,  and  the  husband  enters  not  during  the  coverture,  he  cannot  be  tenant 
by  the  curtesy,  and  yet  a  right  of  re-entry  after  condition  broken  is  a  higher  title  Uisn 
a  right  of  redemption,  as  it  requires  nothing  but  actual  entry  to  complete  it ;  a  mort- 
gagor has  no  other  title  than  a  right  of  repurchasing  upon  certain  terms,  an  electioD 
which  he  may  or  may  not  exercise.  If  the  husband  should  be  permitted  to  enjoy  this 
estate,  he  might  by  permitting  the  interest  to  accumulate  exhaust  the  inheritance. 

Mr.  Fazt^cerley,  and  Mr.  Murray,  for  the  defendant,  the  hua^  and. 

The  mort^igor  is  considered  as  the  owner  of  the  land,  subject  to  a  primary  charge 
thereon ;  subject  to  that  charge,  the  mortgagee  is  onlv  a  trustee  for  the  mortgagor. 
1  Vent.  141.  1  Vern.  329.  Burnet  v.  Kvnaston,  2  Vern.  401.  Strode  v,  Falkland, 
ib.  635.    Tabor  v.  Grover,  ih.  367.    Manning's  case,  8  Co.  96, 
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An  equity  of  redemption  is  an  estate  devisable,  descendible,  and  subject  to  all  legal 
consequences ;  at  law  a  mortgage  in  fee  is  a  revocation  of  a  will,  but  in  equity  no  further 
8o  than  is  necessary  to  make  good  the  mortgage ;  a  judgment  creditor  has  an  equitable 
lien  on  an  equity  of  redemption,  although  no  elegit  can  be  taken  out.  Since  the  statute 
of  Daea  equitable  estates  have  been  governed  by  different  rules  from  what  they  were 
before.  That  statute  reciting  the  inconveniences  which  had  arisen,  attempts  to  remedy 
them  by  annexing  the  possession  to  the  use.  This  Court  has  framed  trusts  upon  the 
same  principle,  but  has  [2241  avoided  the  inconveniences  ly  adhering  to  the  maxim 
CBquitas  se(}ttittir  legem,  it  therefore  considei-s  a  trustee  as  a  mere  instrument ;  upon 
tlus  ground  there  is  no  doubt  but  that  a  husband  is  entitled  to  the  tenancy  by  the 
curtesy  of  a  trust  estate,  2  Vern.  535,  583.  680.  In  SweetappUs  v.  Bind<m,-2  Vern. 
536,  it  was  held  that  he  was  entitled  to  the  curtesy  in  money  directed  to  be  laid  out 
in  land.  The  only  exception  is,  the  case  of  a  wife  who  is  not  entitled  to  dower  out 
of  a  trust,  Lady  Radnor  t.  Vendebevdy,  Show.  P.  C.  69 ;  tut  that  case  was  so  decided 
to  avoid  the  inconveniences  which  would  have  arisen  from  subjecting  estates  to  dower 
which  had  been  purchased  under  the  impression  that  they  were  not  subject  thereto  ; 
and  it  is  clear,  that  il  a  husband  was  seised  in  fee,  subject  to  a  term  in  trustees  to  raise 
portions,  the  wife  would  be  dowable  if  the  portions  were  raised  not  subject  thereto. 
If  the  law  be  so  clear  as  to  trust  estates,  the  case  of  an  equity  of  redemption  is  stronger. 
It  is  a  trust,  and  something  more.  Chief  Baron  HaU,  Hard.  457,  462,  says,  I  conceive 
that  a  mortgage  is  not  merely  a  trust,  it  is  a  title  in  equity,  I  esides  there  are  many 
things  of  which  the  husband  shall  have  the  curtesy  though  the  wife  cannot  be  endowed, 
Co.  Litt.  30.  It  has  I  een  said,  that  the  husband  ought  to  have  obtained  actual  seisin 
by  redeeming  the  mortgage,  tut  that  is  legging  the  question,  for  that  could  only  te 
necessary  in  the  event  of  his  not  leing  entitled  to  the  curtesy  of  the  equity  of  redemption. 
This  is  compared  to  a  seisin  in  law,  but  of  an  equity  of  redemption  there  is  no  difference 
between  a  seisin  in  law  and  a  seisin  in  fact.  The  reason  of  law  on  account  of  which 
a  husband,  who  by  his  own  laches  omits  to  obtain  actual  seisin,  loses  his  curtesy,  does 
not  apply  to  this  case,  Dr.  and  Student,  172.  Co.  Litt.  30.  In  Litt.  sect.  53,  40  a, 
and  Payne's  case,  8  Co.  36,  it  is  laid  down  that  in  all  coses  in  which  the  issue  is  to  make 
himself  heir  to  the  wife,  the  husband  shall  be  tenant  by  the  curtesy.  In  Penville  t. 
Lasccmbe,  there  was  no  decision  about  the  possessio  fratris,  and  in  a  note  of  a  case 
in  1716,  it  is  stated  that  Lord  Cowper  thoiight  that  there  might  I  e  a  possessio  fratris 
of  an  equity  of  redemption.  The  supposed  injury  to  the  inheritance  from  the  husband's 
permitting  the  interest  to  accumulate,  could  never  happen,  because  the  Court  would 
compel  him  to  keep  down  the  interest. 

Mr.  Attomey-General,  in  reply.  I  ask  no  more  than  that  the  rule  of  csquitas  sequitur 
Ugem  should  be  adhered  to.  If  [225]  t^he  wife  had  died  before  the  day  of  payment 
nuotioned  in  the  proviso  had  arrived,  and  the  heir  had  paid  the  money  at  the  day 
and  entered,  the  husband  would  not  have  been  tenant  by  the  curtesy.  Why  then 
is  he  to  be  so  of  the  equity  of  redemption,  which  is  nothing  more  thui  a  postponement 
of  the  day  of  payment,  and  an  additional  time  for  the  performance  of  the  condition 
altowed  by  courts  of  equity.  If  a  woman  purchases  an  estate  and  dies  before  entry, 
her  isBue  must  make  himself  heir  to  her.  and  recover  the  estate  by  virtue  of  that  heirship, 
and  yet  the  husband  cannot  be  tenant  by  the  curtesy. 

On  the  25th  of  March  1738,  his  Lordship  delivered  the  following  judgment. 

Lord  Chancellor.  The  general  question  in  this  ca«e  is,  whether  the  husband  can 
be  tenant  by  the  curtesy  of  an  equity  of  redemption  on  a  mortgage  in  fee.  This  depends 
upon  two  considerations  :  First,  WAoi  kind  of  interest  an  equity  of  redemjdion  is 
in  the  eye  of  this  court.  Secondly,  What  is  requisite  to  entitle  a  husband  to  be  tenant 
by  the  curtesy  of  an  eqtiitable  interest  in  land  where  the  wife  had  not  the  l^al  estate. 

First,  As  to  the  nature  of  the  interest.  An  equity  of  redemjAion  is  considered  as 
an  estate  in  the  land.  It  will  descend,  nuiy  be  granted,  devised,  entailed,  uid  that 
equitable  entail  nmy  be  barred  by  a  common  recovery. 

This  proves  that  it  is  not  considered  as  a  mere  right,  but  as  such  an  estate  whereof 
in  the  consideration  of  this  court  there  may  be  a  seisin,  for  without  such  a  seisin  a 
devise  could  not  be  good. 

The  person  having  the  equity  of  redemption  is  considered  as  owner  of  the  land, 
and  the  mortgagee  is  entitled  only  to  retain  it  as  a  security  or  a  pledge  for  a  debt.  For 
this  reason  a  mortgage,  though  in  fee,  is  considered  in  this  court,  as  personal  assets, 
and  shall  go  to  the  executor,  notwithstanding  that  the  legal  estate  vests  in  the  heir 


Digitized  by 


908 


CASBURNE  v.  ZN0LI8 


WEST  T.  HABD.  SMI 


in  point  of  taw.   The  huBband  of  a  feme  mortgagee  shall  not  be  tenant  by  the  curtesy 
of  the  mortgage,  unless  the  mortgage  be  foreclosed,  by  which  it  ceases  to  be  a  plc4ge. 
It  shall  not  paas  by  a  devise  of  all  his  lands,  tenements,  and  hereditaments.  (5)  [226] 
was  unanimoualy  resolved  by  Lord  Cowper,  assisted  by  Lord  C.  J.  Trevor  and  Mr. 
J.  Tracey,  in  the  case  of  Li/jon  t.  Falkland,  2  Yem.  625. 

The  words  are,  it  was  unanimouBly  agreed,  Ist,  That  mortgages  in  fee,  ahhoueh 
forfeited  when  the  will  was  made,  did  not  fuus  by  the  general  words ;  although  he 
irfterwards  foreclosed  those  mortgages,  or  obtiuned  a  release  of  the  equity  of  tedemptioD, 
they  should  not  pass  by  the  wilt,  but  go  to  the  heir  at  law.  This  shews  that  the  release 
of  the  [227]  equity  of  redemption  or  foreclosure  is  considered  in  equity  aa  a  new 
purchase  or  acquisition  of  the  real  estate  in  the  land. 

On  the  Uke  reason  in  the  case  of  Burnett  v.  Kinnastotit  2  Vem.  401,  a  mortgage 
in  fee  of  the  wife,  was  held  to  be  only  a  chose  in  action. 

Now  if  this  be  the  nature  of  the  mortgagee's  interest,  in  the  eye  of  this  court,  it 
will  follow  necessarily  from  hence  that  the  nature  of  the  interest  of  the  person  who 
has  the  equity  of  redemption,  must,  in  the  eye  of  this  court,  be  a  real  estate ;  for  other- 
wise, the  ownership  of  the  land,  the  real  property  in  equity,  will  be  sunk  and  vested 
nowhere,  which  is  not  to  be  atbuitted ;  and  therefore,  if  it  be  not  in  the  mortgagee 
it  must  remain  in  the  mortgagor. 

This  will  be  further  proved  by  oonsidaing  the  common  case  of  a  mortgage  in  fee 
made  after  a  devise  of  the  land.  It  is  in  law  a  totiU  revocation  of  the  devise  ;  Imt  in 
the  consideration  of  equity  it  is  only  a  revocation  pro  tanto^  it  amounts  to  the  same 
as  letting  in  a  charge  upon  it.  (6) 

The  true  groimd  of  this  is,  that  the  ownership  of  the  land  doth  in  equity  remain 
in  the  mortgagor ;  and  therefore,  it  shall  pass  by  his  devise,  though  made  precedent 
to  the  mortgage. 

It  has  Iwen  objected,  on  the  part  of  the  plaintifE,  that  an  equity  of  redemption, 
is  only  a  right  of  action  in  equity  to  be  recovered  on  certain  terms ;  but  what  I  have 
already  said  proves  this  not  to  lie  well  founded  It  is  no  otherwise  a  right  of  action 
in  equity  than  any  interest  is,  which  a  man  cannot  come  at  but  by  suing  a  svhpoena, 
as  the  law  books  term  it ;  and  that  is  the  case  of  every  mere  trust  of  land  which  is 
admitted  to  be  considered  always  as  a  real  estate  in  this  court.  To  say  that  this  is 
a  mere  right  of  action  in  equity  will  be  to  fall  under  the  difficulty  which  I  just  now 
[228]  took  notice  of,  that  then  the  estate  in  the  land  will  be  in  nobody,  for  it  has  been 
determined  in  this  Court  that  the  mortgage  is  only  in  the  nature  of  a  chose  in  action ; 
and  the  objection  which  I  am  now  considering  affirms  the  equity  of  redemption  to 
be  a  chose  in  action  also. 

It  has  also  been  objected  that  a  mortgagee  is  not  a  bare  trustee  for  the  mortgagor. 
It  is  tme  that  a  mortgagee  is  not  barely  a  trustee ;  but  it  is  sufficient  for  this  purpose 
that  he  is  in  part  a  trustee.  He  is  owner  of  the  charge  or  incumbrance  upon  the  mort- 
gaged premises,  and  is  entitled  in  his  own  right  to  hold  the  same  as  a  pledge  for  hia 
debt  ;  but  as  to  the  inheritance  descendible,  the  real  estate  in  the  land,  he  is  a  trustee 
for  the  mortgagor  till  the  equity  of  redemption  is  foreclosed  either  by  decree  or  by 
such  a  length  <n  time  as  courts  of  equity  allow  to  bar  a  redemption.  (See  Hard  467, 
2  Vem.  104,  and  Chdmondeley  v.  Clinton,  2  Jac.  &  Walk.  Rep.  184,  aiui  the  judgment 
in  that  case  in  the  House  of  Lords,  ib.  190.) 

The  next  consideration  is,  what  is  requisite  to  entitle  the  husband  to  be  tenant 
by  the  curtesy  of  an  equitable  estate  in  land,  where  the  wife  had  not  the  legal  estate 
during  the  coverture.  At  common  law  four  things  are  necessary  to  make  a  tenancy 
by  the  curtesy  :~Marriage the  having  issue  which  by  possibiUty  may  inherit  the 
land death  of  the  wife seisin  of  the  wife  in  fact  during  the  coverture.  So  it  iB 
laid  down  in  Co  Litt.  30  a. 

It  is  admitted  that  the  three  first  of  these  requisites  concur  in  the  present  case ; 
but  the  objection  relied  upon  is,  that  there  was  no  actual  seisin  of  the  wife  during 
the  coverture,  which  as  it  has  been  contended  is  necessary  as  well  in  the  case  of  an 
equitaUe  estate  as  of  a  legal  one. 

That  no  actual  seisin  of  the  freehold  was  in  the  wife  must  be  admitted ;  nay  it 
must  be  admitted  that  she  had  no  seisin  whatsoever  of  the  legal  estate,  either  in  fad 
or  in  law ;  but  that  is  beside  the  question,  for  it  proceeds  upon  a  supposition  that  there 
can  be  no  such  thing  as  a  tenancy  oy  the  curtesy  of  an  equitable  estate.   This  «^;ament 
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therefore,  proves  too  much,  and  will  contradict  and  overthrow  many  caaes  which 
have  been  determined  and  settled,  for  which  reason  it  is  not  to  be  admitted. 

The  true  question  upon  this  point  is,  whether  there  was  such  a  seisin  or  possession 
in  the  wife,  of  the  equitable  estate  in  the  land  as  in  the  consideration  of  this  court  ia 
equivalent  to  an  actual  seisin  of  the  freehold  at  the  com-Q29]-Qion  law.  And  upon 
the  best  consideration  which  I  have  been  able  to  give  this  case,  attended  with  the 
greateet  deference  for  the  decree  already  pronounced,  I  am  of  opinion  that  there  was 
anch  a  seisin. 

By  the  reasoning  which  I  have  already  offered  under  the  first  head,  I  think  I  have 
shewn  that  an  equity  of  redemption  even  upon  a  mortgage  in  fee  unforeclosed,  is 
the  ovmership  of  the  land  or  the  real  estate  in  equity.  Then  there  must  be  such  a  thing 
as  a  seisin  of  it  in  the  notion  of  equity,  and  what  other  seisin  could  there  be  besides 
that  which  the  defendant  Inglis  and  his  wife  had  in  this  case. 

The  mortgage  was  made  but  in  the  year  1728.  In  1729,  Ann  Casbume  married 
the  defendant  In^is.  In  1731  she  died,  leaving  issue  a  son,  inheritable;  and  as 
there  was  no  foreclosure*  so  the  wife  aU  along  continued  in  possession  of  the  estate, 
and  though  theU  possession  was  at  law  but  as  tenant  at  vnLl  to  the  mortgagee,  yet  in 
equity  it  vxu  as  owner  of  the  estate,  subject  to  the  pecuniary  char;g^  or  incumbrance ; 
so  that  here  was  an  equity  of  redemption,  clothed  with  an  actual  ptasetsion  and  receipt 
of  the  profits,  which  had  never  been  interrupted.  From  henoe  it  follows  that  there 
cannot  be  a  higher  instance  of  on  actual  seisin  of  an  equitable  estate.  The  question 
then  will  be  reduced  to  this,  whether  there  can  be  a  tenancy  by  the  curtesy  of  an  equit- 
able estate  of  the  wife  1  But  that  has  been  so  often  determined,  that  I  take  it  to  be 
the  settled  law  of  this  Court  (So  Watts  v.  £all,  1  P.  Wms.  108.  Chaplin  v.  Chaplin,  3  P. 
Wms.  234.  Harg.  Butl.  Co.  Litt.  29  a,  note  6) ;  it  is  founded  on  the  maxim,  that  equity 
follows  the  law,  which  is  a  safe  as  well  as  a  fixed  principle,  because  it  makes  a  substaTUial 
rule  of  property,  certain  and  uniform,  let  the  form  or  mode  of  that  property  be  what 
it  tcUL  In  the  case  of  Lady  WtUiams  and  Sir  Bouchier  Wray,  2  Vem.  680,  it  was 
taken  as  settled,  and  two  cases  are  there  cited,  wherein  it  was  determined  that  the 
husband  shoidd  be  tenant  by  the  curtesy  of  a  trust-estate ;  Balls'  case,  and  the  case 
of  Worthington  t.  Fletcher.  This  is  so  clear  and  known,  that  it  was  athnitted  by  the 
counsel  for  the  plaintiff,  and  yet  the  case  of  a  trust  estate  subject  to  debts,  differs  very 
little  from  a  mortgage  in  fee ;  nay,  if  the  trustees  are  in  possession,  it  seems  to  me 
much  stronger  against  the  claim  of  the  husband  than  the  present  case.  The  case  of 
Svxetapple  v.  Bindon,  2  Vern.  036,  went  a  great  deal  further. 

[230]  In  that  case  Mrs.  Bindon  gave  a  sum  of  money  to  be  laid  out  by  her  eacecutors 
in  the  purchase  of  lands  to  be  settled  on  Mary  her  daughter  in  tail,  with  remainder 
over.  The  mother  died,  and  Ma/ry,  the  daughter,  married  the  plaintiff  Svxetapple, 
and  had  issue  by  him.  The  issue  died,  and  Mary  the  wife  died.  The  surviving  husbuid 
brought  this  bill  to  have  the  money  laid  out  in  land  and  settled  on  him  for  life  as  tenant 
by  the  curtesy. 

On  the  hearing  of  the  cause,  my  Lord  Cowper  adjudged,  that  the  husband  wai 
entitled  to  be  tenant  the  curtesy,  and  decreed  the  money  to  be  laid  out  in  land, 
and  the  land  when  purchased  to  be  settled  on  the  husband  for  life  accordingly. 

In  the  present  case,  the  principal  ol^ections  relied  upon  were  two. 

First,  That  here  was  a  laches  in  the  husband,  for  that  he  might  have  paid  off  the 
mortgage-money,  or  brought  his  bill  to  redeem,  and  thereby  have  gained  the  legal 
estate,  and  that  it  was  his  neglect  not  to  do  it. 

Secondly,  That  it  has  been  determined,  that  a  wife  shall  not  be  endowed  of  an 
equity  of  redemption,  and  the  rule  ought  to  be  equal  between  husband  and  wife.  As 
to  the  first,  it  was  compared  to  the  laches  which  the  law  imputes  to  a  husband  in  not 
making  an  entry.  One  answer  to  this  objection  is,  that  the  comparison  will  not  hold, 
for  it  is  by  no  means  to  be  presumed  to  he  so  easy  to  pay  off  the  mortgage-money,  as 
to  make  an  entiy. 

The  mortgagee  is,  by  the  rules  of  tlua  Court,  entitled  to  six  months*  notice  before 
he  is  obli^;ed  to  take  the  mortgage-money. 

If  a  bill  is  to  be  brought,  a  much  greater  delay  and  more  difficulties  will  occur. 

But  the  clear  answer  to  this  objection  is,  that  it  equally  holds  in  the  case  of  a  trust 
estate  or  of  a  stun  of  money  to  be  laid  out  in  the  purchase  cf  lands.  If  it  had  been 
a  mere  trust  estate,  the  husband  might,  with  more  ease  have  obtained  a  decree 
for  a  conveyance,  than  in  the  case  of  a  mortgage  for  a  redemption  ;  and  in  the  case 
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of  Stosetapj^  t.  Simhn,  the  husband  might  undoubtedly  have  brought  his  Ull  to 
have  the  money  hud  out  in  a  purchase  ot  land.  But  this  was  not  allowed  to  be  a  sufGdeat 
objection  in  ettiier  of  those  cases. 

This  objection,  however,  was  endeavoured  to  be  strengthened  in  the  case  nov 

in  judgment,  by  alleging,  that  the  hus-[231]-baii<l  might  be  encoura^d  to  suffer  the 
interest  to  run  on  upon  the  mortgage  without  redeeming,  so  as  to  load  the  estate. 

I  own  I  do  not  quite  take  the  force  of  that  reasoning.  If  it  means  the  interest 
accruing  due  during  the  life  of  the  wife,  I  apprehend  that  it  is  not  to  be  regarded ; 
'for  the  husband  and  wife  being  owners  of  the  estate,  may  do  what  they  will  with  their 
own.  The  heir  of  the  wife  is  in  herself,  and  has  no  right  to  object  that  his  ancestor 
has  left  too  great  a  burthen  of  interest  upon  him.  If  it  means  the  interest  to  incur 
after  the  win's  death,  and  during  the  subsistence  of  the  tenancy  by  the  curtesy,  lAa 
heir  will  have  the  same  remedy  m  this  Court  against  the  tenant  by  the  curtesy  ai 
against  any  other  tenant  for  life,  to  compel  him  to  keep  down  the  interest. 

Secondly,  As  to  the  other  objection,  that  it  has  been  determined  that  a  wife  shaU 
not  be  endowed  of  an  equity  of  redemption  of  a  mortgage  in  fee,  and  that  the  rule  ought 
to  be  eqtial. 

This  proves  abundantly  too  much,  for  it  has  been  also  determined  that  &  wife  shall 
not  be  endowed  of  a  mere  trust  estate,  of  which  it  is  admitted  that  the  husband  shall 
be  tenant  by  the  curtesy.  This  shews  that  the  argument  drawn  from  the  case  of 
dower  to  the  case  of  tenancy  by  the  curtesy  of  an  equitable  estate  entirely  fails  upon 
the  precedents  of  this  Court.  How  it  came  to  be  so  settled  at  first  is  of  a  different  con- 
sideration, and  perhaps  it  may  be  hard  to  find  out  a  sound  reason  for  it ;  but  it  is  safest 
-to  follow  and  adhere  to  that  which  has  been  settled  and  established. 

When  anv  dissatisfaction  has  been  expressed  concerning  any  of  the  determinations, 
it  has  generally  been  at  the  denying  of  dower  to  the  wife,  not  at  the  allowing  an  estate 
by  the  curtesy  to  the  husband  ;  and  if  any  alteration  was  to  be  introduced,  uie  nearest 
way,  in  my  humble  apprehenaon,  to  attain  the  mere  right,  would  be  to  allow  the  wife 
to  have  dower  of  a  trust  estate,  not  to  disallow  the  tenancy  by  the  curtesy  of  the  husband. 
But  as  things  now  stand,  I  take  the  ground  of  those  cases  wherein  the  wife  has  been 
refused  the  aid  of  this  Court  to  have  dower  of  an  equity  of  redemption  of  a  mortgage 
in  fee  to  have  been,  that  she  could  not  have  it  of  a  trust  estate,  which  was  still  building 
on  the  same  principles  ;  and  if  that  were  so,  the  consequence  in  the  case  of  tenant  by 
the  curtesy  holds  just  the  contrarj'  way,  for  the  husband  is  [232]  allowed  to  be  tenant 
by  the  curtesy  of  a  mere  trust  estate,  nay,  of  money  to  be  laid  out  in  land ;  and  therefore 
by  pari€y  of  reason,  by  analogy  to  that  case,  he  ought  to  be  so  of  an  equity  of  redemption, 
especially  where  the  wife  continued  in  possession  all  her  lifetime.  As  to  the  cose  of 
■PenvUle  y.  Luseombe,  which  was  mentioned  to  have  been  heard  at  the  Bolls  on  the 
4th  Feb.  1728,  it  was  a  pauper  cause,  and  one  question  there  was,  whether  there  might 
be  a  possessio  fratris  of  an  equity  of  redemption.  I  have  read  over  the  decretal  order 
in  the  Register's  Book,  and  it  concludes  that  his  Honour  declared  he  would  take  time 
to  consider  of  that  point  before  he  delivered  his  opinion,  and  I  cannot  find  that  it  was 
determined,  or  ever  came  on  again. 

In  the  argument  of  the  cause  on  the  part  of  the  plaintiff,  this  case  was  put :  Suppose 
a  feme-sole  conveyed  land  to  /.  S.  in  fee,  subject  to  a  condition  of  re-entry  on  payment 
of  a  sum  of  money  by  her  or  her  heirs  at  a  certain  day,  then  marries,  has  issue,  and  dies 
before  the  day,  and  after  her  death  her  heir  pays  the  money  at  the  day  and  enters,  shall 
the  husband  be  tenant  by  the  curtmy  1 

If  this  case  was  meant  of  a  mortgage,  subject  to  a  condition  of  redemption,  then 
the  case  is  the  same  with  the  present,  and  will  rail  under  the  same  determination.  But 
if  it  was  intended  of  a  purchase,  subject  to  a  bare  condition  of  re-entry  at  law,  most 
clearly  he  will  not,  for  in  that  case  the  wife,  after  her  conveyance,  and  before  the  re- 
entry, had  neither  a  seisin  nor  estate  in  the  land.  She  had  neither  jus  in  re,  nor  jvs 
ad  rem,  and  it  would  be  to  make  the  husband  tenant  by  the  curtesy  of  a  mere  right,  a 
condition,  a  power  of  revocation,  or  possibility ;  that  cannot  be.  This  latter  case, 
however,  has  no  kind  of  resemblance  to  that  now  in  judgment.  For  these  reasons  I 
am  of  opinion;  that  the  defendaiit  Inglis  is  entitled  to  be  tenant  by  the  curtesy  of  the 
inortgaged  premises,  and  therefore  that  this  part  of  the  decree  ought  to  be  raversed. 
(Beg.  Lib.  A.  1737.  fol.  408.) 

N.B. — 1  decreed  the  same  between  GwUiim and  Holland,  llth  Nov.  1 738. 
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(1)  The  Htatement  of  this  case  is  taken  from  the  pleadings ;  the  arguments  of 
counsel,  from  the  Lord  Chancellor's  Note-book ;  and  the  judgment  Terbatim  frraa  a 
manuscript  in  his  Lordship's  handwriting. 

(2)  Lord  Hardwicke  saya,  "  as  to  the  case  of  Penville  v.  Lusamibe,  which  was  men- 
tioned to  have  been  heard  at  the  Rolls,  it  was  a  pauper  cause,  and  one  question  there 
was,  whether  there  might  be  a  possessio  fratris  of  an  equity  of  redemption.  I  have 
read  over  the  decretal  order  in  the  Register's  book,  and  it  concludes,  that  his  Honor 
declared  he  would  take  time  to  consider  of  that  point  before  he  delivered  his  opinion ; 
and  I  cuinot  find  that  it  was  determined,  or  ever  came  on  again,"  p.  232  of  this  case. 

(3^  In  Dixon  v.  SavUle,  1  Bro.  Ch.  Ca.  327,  U  is  said,  that  the  case  of  Reynolds  t. 
Messvng,  or  Reynolds  v.  White  (as  it  stands  in  the  Register's  book),  is  misrepresented, 
and  does  not  warrant  the  point  said  to  be  determined  by  it. 

(4)  The  point  here  mentioned  to  have  been  decided,  does  not  appear  in  any  of  the 
reports  of  this  case,  see  Dixon  v.  Saville,  1  Bro.  Ch.  Ca.  326.  See  3  Vin.  Abr.  145, 
pL  28.    Robinson  v.  Tonge,  3  P.  Wms.  398. 

(5)  The  beneficial  interest  in  a  mortgage  which  is  only  the  money  due  upon  a 
mortgage  will  not  pass  under  words  which  are  only  applicable  to  the  transfer  of  real 
property,  imleas  the  testator  has  no  other  lands  to  answer  che  description  in  the  will 
thui  those  in  mortgage  to  him,  Clarice  v.  Abbott,  Barn.  457  ;  and  notwithstanding  it 
was  said  by  Lord  Thurlow,  in  Pickering  v.-  Vatdes,  1  Bro.  C.  C.  197, "  that  if  a  man  has 
estates  of  his  own  and  also  has  pure  trusts  and  gives  the  residue  by  will,  only  his  own 
estates  will  pass  by  the  residuary  clause ; "  and  in  The  Attometf-Generdl  v.  Buller, 
5  Yes.  340,  it  was  held  by  Lord  Rosslyn  that  by  a  devise  "  of  all  the  rest  of  my  real  estate, 
rig;ht,  property,  and  interest  therein,  in  law  or  equity,"  to  his  sons,  a  trust  estate  did 
noc  pass ;  it  seems  now  to  be  settled  that,  by  a  devise  in  general  terms  a  trust  estate 
will  pass,  unless  from  expressions  in  the  will  or  from  the  purposes  or  objects  of  the 
testator  a  contrary  intention  can  be  inferred,  Lord  Braybroke  v.  Inskip,  8  Ves.  417. 
Thus  where  a  testator  devised,  "  all  his  real  estates  whatsoever  and  wheresoever,  unto 
his  wife,  her  heirs  and  assigns,  for  ever  ;  and  gave  her  all  his  personal  estate  whatsoever 
and  wheresoever,"  it  was  held  by  Lord  Eldon,  in  affirming  the  judgment  of  the  Master 
of  the  Rolls,  that,  trust  estates  passed,  ibid. ;  and  it  is  stated  by  Lord  Eldon  that  Lord 
Kenyan  in  Roe  d.  Reade  v.  Beade,  8  T.  R.  122,  said  that  under  a  drv  naked  devise  of  all 
his  estates,  a  trust  estate  would  pass ;  and  in  the  same  case  Lord  Eldon  stated  that 
upon  consultation  with  Lord  JRosslyn,  Lord  R.  said  that  in  The  Attorney-General  v. 
Builer,  he  was  rather  overborne  by  the  observation  of  The  Attorney-General,  and  that 
his  own  opinion  rather  concurred  with  Lord  Eldon's,  ib.  But  if  there  be  anything 
in  the  will  which  denotes  an  intention  of  controuling  the  general  words  ;  then  a  trust 
estate  will  not  pass  ;  as  where  a  testator,  under  a  general  devise  of  his  estate,  subjects 
it  to  the  payment  of  his  debts.  Roe  d.  Reade  v.  Reade,  8  T.  R.  120.  Duke  of  Leeds  v. 
Munday,  3  Ves.  349 ;  5  Ves.  341,  note.  Ex  parte  Morgan,  10  Ves.  101.  and  the 
situation  of  the  devisee  may  be  called  in  aid  of  expressions  in  the  will  to  shew  the  inten- 
tion of  the  testator,  per  Lord  Eldon  in  Lord  Braybroke  v.  Inskip,  8  Ves.  435  ;  as  where 
a  testator  bequeathed,  "  all  the  rest,  residue,  and  remainder  of  his  estate  and  efiects 
whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever,  to  his  natural  son 
George  {Holly  now  a  midshipman  belonging  to  his  ship  the  Canton,  his  heirs,  executors, 
administratoni,  and  assigns  for  ever,  to  andf or  his  and  their  own  proper  use  and  behoof. " 
It  was  held  by  Lord  Eldon,  that  an  estate  in  the  testator,  as  mortgagee  in  fee,  did  not 
pass.  Ex  parte  Brettell,  6  Ves.  578  ;  and  in  that  case  it  was  understood  that  Lord  Eldon 
relied  upon  the  expression  that  it  was  given  "  to  the  use  and  behoof  "  of  the  party  i 
but  when  that  case  was  afterwards  mentioned  in  Lord  Braybroke  v.  Inskip,  Lord  Eldon 
said,  "  that  he  did  not  mean  to  put  any  thing  upon  the  expression,  that  it  was  given 
to  the  use  and  behoof  of  the  party,  and  that  it  came  on  upon  petition,  and  perhaps 
was  not  so  attentively  considered,  as  the  importance  of  the  point  required  ;  but  it  was 
not  his  intention  to  say,  that  in  the  naked  instance  of  a  dry  trust  estate  with  nothing 
more  in  the  will  than  a  mere  devise  in  general  terms,  that  he  understood  the  general 
rule  to  be,  that  it  would  not  pass." 

(6)  York  V.  Stone,  1  Salk.  158.   Perkins  v.  Walker,  1  Vem.  97.   HaU  v.  Du.nchy 

1  Vem.  329,  342.    Duke  of  Bridgwater  v.  BdUm,  2  Ld.  Raym.  968.   Rider  v.  Wager^ 

2  P.  Wms.  334.  Parsons  v.  Freeman,  3  Atk.  748.  Baxter  v.  Dyer,  5  Ves.  656.  Hamwod 
V.  Oglander,  G  Ves.  199,  affirmed  in  8  Ves.  106.  Ckarman  v.  Charvwa,  14  Ves.  580. 
Iwies  T.  Jackson,  IG  Ves.  356.    Vawter  v.  Jeffrey,      619.   So  a  conveyance  for  the 
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payment  of  debts  »  only  a  revocation  pro  tanto,  Vernon  v,  Jones,  2  Vem.  241.  0^ 
V.  Cook,  cited  2  Bro.  C.  C.  692.  Brydges  v.  Duchess  of  Chandos,  2  Ves,  jun.  428. 
But  if  there  be  uses  beyond  the  mere  particular  purpose  of  a  charge  or  incumbrance, 
then  the  devise  will  operate  as  a  revocation  both  in  law  and  equity,  per  Lord  Eldon 
in  Harmood  v.  Odander,  8  Yes.  202.  Cave  v.  Holford,  3  Ves.  650.  Baidins  v. 
^r^.  2  Yes.  &  Be&.  382. 


[233]  Michaelmas  Term,  1737. 
Anonymous.(1) 

Lord  Chancellor.  I  remember  the  case  of  Austin  v.  WUls,  where  the  three  sab 
scribing  witnesses  to  the  will  swore  positively  that  the  will  was  not  duly  executed : 
yet  thev  went  into  circumstantial  evidence  that  it  was,  and  the  will  was  established 
by  verdict  on  three  trials ;  the  last  of  which  was  at  WeUs  before  Chief  Justice  Eyre, 
and  I  was  counsel  in  it. 

(1)  This  case  is  taken  from  Mr.  Forrester's  Idanusraipt 

ANOim[OCTB.(l) 

Jan.  28<ft.  1737.   2  Atk.  14. 

Though  no  demand,  or  rent  paid  in  thirty  years,  yet  the  defendant  must  pay  costs  at 

law  to  the  person  recovering  there,  but  none  in  equity. 

There  had  been  no  demand,  or  any  rent  paid  in  thirty  years  ;  the  person  who  was 
entitled  recovered  it  upon  a  [234]  verdict.  Lord  Hardtciace  said  the  defendant  must 
pay  the  costs  at  law  ;  but  as  thelaches  arose  on  the  part  of  the  plaintifF,  and  the  ob- 
scurity of  the  title  to  the  rent,  from  the  want  of  a  demand  for  such  a  length  of  time,  he 
shall  not  be  allowed  costs  against  the  defendant  in  equity. 

(1)  This  anonymous  case  is  taken  from  Atkyns.  It  appears  in  Lord  Hardwieke's 
Note-book  under  the  names  of  Bishop  v.  Creed,  under  the  following  circumstances  : — 

Sir  Cecil  Bishop  and  his  ancestors  had  been  seised  of  the  manor  of  Drayton,  in  the 
county  of  Sussex,  and  entitled  to  a  chief  or  quit  rent  of  lis.  lid.  issuing  and  payable 
out  01  Elbridge  farm,  belonmng  to  the  defendants  as  tenants  in  common,  part  of  the 
farm  being  in  the  manor  of  Ihrayton.  The  chief  rent  was  paid  to  Sir  C.  Bishops  father, 
but  since  the  year  1707,  the  rent  had  not  been  paid.  The  plaintifi  distrained  upon 
the  farm  at  Elbridge  for  the  arrears  of  the  rent,  whereupon  a  replevin  was  brought, 
but  a  verdict  was  given  against  the  plaintiff,  on  account  of  his  not  being  able  to  make 
out  a  title  to  t^e  rent.  Sir  C.  Bishop  brought  his  bill  for  payment  of  the  arrears  d  the 
rent,  and  for  establishing  the  rent  for  the  future,  alleging  by  his  bill,  tjiat  not  bong 
able  to  prove  out  of  what  part  of  the  said  farm  the  rent  issued,  or  where  the  same  was 
payable,  he  was  unable  at  law  to  maintain  his  distress.  Hie  defendants  by  their  answer 
stated,  that  they  did  not  know,  or  had  they  ever  heard  of  any  such  qmt  rent  issuing 
out  of  the  said  farm  at  Elbridge. 

On  the  10th  of  March  1736,  the  cause  came  on  to  be  heard* 

Mr.  Fazakerley  for  the  plaintiff,  Mr.  Verney  for  the  defendant. 

It  was  proved  on  the  part  of  the  plaintiff,  that  a  former  owner  of  Elbridge  fann, 
who  had  sold  it  about  thirty  years  since,  had  paid  to  the  plaintiff's  father  a  rent  of 
lis.  llrf.  And  a  rental  of  1701,  of  yearly  quit  rents,  due  to  Sir  ^7.  fiisAop  for  his  manor 
of  Drayton,  was  produced,  wherein  the  rent  of  lis.  lid.  payable  in  respect  of  Elbridge 
farm,  was  mentioned. 

His  Lordship  directed  an  issue  to  try  whether  the  plaintiff  was  entitled  to  a  rent  of 
1  Is.  1  Id.  issuing  out  of  the  said  lands  culed  Elbridge  farm,  or  any  part  thereof,  and  if  it 
appeared  out  of  which  part  of  the  farm  the  said  rent  issued,  the  jury  were  to  indone 
the  same  on  the  vostea.  Keg.  Lib.  A.  1736.  On  the  28th  January  1737,  the  cause 
came  on  again  to  be  heard  upon  further  directions,  when  it  appeund  that  the  plaintiff 
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obtained  a  verdict,  that  he  waa  entitled  to  the  rent  of  lis.  llrf.  issuing  out  of  Giddycroft 
part  of  the  said  Elbridge  farm.  Whereupon  his  Lordship  ordered  and  decreed  that 
the  same  be  established,  and  that  the  defendants  do  pay  unto  the  plaintifEs  the  arrears 
of  the  said  rent,  to  be  computed  f nnn  the  time  of  filing  the  said  plaintiff's  bill  to  Michael- 
mas last ;  and  that  the  defendants  do  continue  the  growing  payments  thereof  yearly 
to  the  plaintiff  and  his  heira ;  and  that  the  defendants  do  pay  unto  the  plaintiff  his 
costs  at  law,  to  be  taxed  by  one  of  the  masters  of  this  Court.  But  as  to  the  costs  in 
equity,  his  Loidship  doth  not  think  fit  to  award  any  to  be  paid  on  eit^r  side.  (See 
ClifUm  T.  Orchard,  next  case.)   (Reg.  Lib.  A.  1737.  fo.  212.) 


Clifton  v.  Orchard,  Clerk.(l) 

Jan.  28/ft,  1737.   1  Atk.  filO. 

Issues  directed  by  this  Court,  to  try  a  modus,  though  established  in  favour  of  the  plaintiff 
by  two  verdicts,  the  plaintiff  entitled  to  his  costs  at  law  only,  and  not  in  equity.  (So 
Saundarg  y.  White  and  BaUid  CoUege,  cited  in  Anderdon  v.  Domes,  4  GwiU.  1268.) 

There  having  been  two  verdicts  in  this  case  in  favour  of  the  plaintiff  in  equity,  the 
modus  was  now  established  with  the  costs  at  law,  but  none  were  given  with  regard  to 
the  proceedings  in  equity ;  for  the  Lord  Chancellor  said,  the  suit  in  this  Court  was 
merely  for  the  security  of  the  plaintiff,  and  to  prevent  an^  further  impeachment  of  his 
Tight  to  an  aemption  from  the  payment  of  tithes  in  specie ;  and  that  this  was  like  the 
case  of  a  bill  brought  to  perpetuate  testimony  of  0236]  witnesses,  wherein  coats  are  never 
given  against  the  defendant :  that  the  plamtifi  might  have  applied  for  a  prohibition, 
and  if  he  had  succeeded  therein  at  law,  he  would  have  had  his  costs,  and  he  ought  to  have 
Che  s^e  advanta^  with  regard  to  the  proceedings  at  law  directed  by  this  Court,  but 
that  there  was  no  pretence  for  any  other  costs. 

His  Lordship  decreed,  that  the  modus  found  by  the  said  verdicts  be  established ', 
and  upon  the  plaintiff's  paying  the  arrears  thereof,  and  continuing  the  growing  pay- 
ments thereof  to  the  defendant,  the  defendant  he  enjoined  from  proce^ing  against 
the  [Jaintiff  for  the  tythes  in  kind  of  those  things  for  which  the  said  moduses  are  payable, 
and  ordered  the  deundant  to  pay  costs  to  the  plaintiff,  in  respect  to  the  proce&dings 
at  law,  to  be  taxed  ;  but  as  to  the  costs  in  equity,  relating  to  the  moduses,  his  Lordship 
did  not  think  fit  to  award  any  to  be  paid  by  either  of  the  said  partis  (Beg>  Lib.  A. 
1737,  fo.  207.) 

(1)  This  case  is  taken  from  Atkyns.  It  corresponds  with  the  same  case  in  Lord 
BardtPtcke'e  Not&-book.  i 


EuzABKiB  Gibson,  Plaintiff ;  (1)  and  Thomas  Pattinson,  John  Liddle,  Executor 
of  James  Liddle,  and  Joseph  Leddle,  Defendants* 

Jan.  BUty  1737,   1  Atk.  12. 

Though  a  vendor  of  an  estate  does  not  produce  his  deeds,  or  tender  a  conveyance  within 
the  time  limited  by  the  articles,  the  Court  does  not  regard  this  neglect,  but  will  decree 
a  sale  notnrithstaumng. 

A  bill  brought  for  a  specific  performance  of  articles  of  agreement  for  sale  of  an  estate, 
and  decreed  in  favour  of  the  [^6]  plaintiff,  the  vendor,  without  any  regard  had  to  the 
plaintiff's  negligence  in  not  producing  his  title-deeds,  &c.,  and  not  tendering  a  convey- 
ance within  the  time  limited  for  that  purpose  by  the  article8.(2)  The  Lord  Chancellor 
saying,  most  of  the  [237]  cases  which  were  brought  in  this  Court  relating  to  the  execution 
of  articles  for  sale  of  an  estate  were  of  the  same  kind,  and  liable  to  this  objection,  but 
thought  there  was  nothii^  in  the  objection. 

His  Lordship  decreed  the  articles  to  be  performed,  and  referred  it  to  the  Master 
to  see  if  a  good  title  could  be  made  by  the  plaintiff  of  the  premises  in  question,  and 
in  case  a  good  title  could  be  made,  then  upon  payment  of  the  purchase-money,  part 
thereof  in  reduction  of  the  mortgage,  and  the  residue  to  the  plaintiff,  the  plaintiff 
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and  the  defendants,  the  Lidddls,  were  to  convey  to  the  defendant  PtUtwson^  who 
was  to  pay  phtintiff's  costs,  to  be  taxed.   Reg.  Lib.  A.  1737,  fo.  322, 

(1)  This  caae  is  taken  from  Aticyns.  Mr.  Atkyjis  makes  Lord  Hardwicke  say. "  that 
time  is  not  at  all  material ;  and  it  is  observed  by  Lord  Hosslyn,  that  the  circumstances 
of  the  case  did  not  call  for  any  such  opinion,  see  Harrington  v.  Wheeler,  i  Ves.  690. 
It  appears  in  the  Register's  Book,  that  by  the  articles  of  agreement  stated  in  the  hill, 
and  which  are  admitted  by  Pattimons  answer,  that  by  articles  of  agreement  of  the 
30th  of  November  1734,  the  plaintifF,  in  consideration  of  £260  to  be  pakl  as  thereinafter 
mentioned,  covenanted  with  Pattinson  that  she  would,  on  or  before  the  2d  Februaiy 
then  next,  at  the  costs  of  the  defendant  Pattinson,  and  by  such  conveyances  as  hu 
counsel  should  advise,  convey  to  him  and  his  heirs  the  premises  in  (question,  and  thst 
Pattinson  was  to  pav  to  the  plaintif!  £155,  part  of  the  conaiderataon,  on  executing 
such  conveyances,  and  £46  on  or  before  the  3  Ist  August  then  n^,  and  £60,  the  re^ue, 
on  or  before  the  2d  February  1735  ;  and  the  hill  all^;ed  that  Pattinson  had  let  part 
of  the  premises  to  the  plaintin,  at  a  rent  of  £4,  10s. 

The  defendant  Pattinson,  by  his  answer  stated,  that  he  had  requested  the  plaintiil 
to  produce  her  title  deeds,  and  that  she  would  either  leave  them  or  copies  thereof  with 
him,  that  he  might  advise  with  his  counsel  upon  her  title,  and  have  proper  conveyances 
drawn  for  her  to  execute ;  but  she  then  only  thought  fit  to  produce  an  old  deed,  in 
which  there  was  no  description  of  the  boundaries  or  quantities,  and  refused  to  leave 
the  same  with  him,  or  produce  any  deeds  or  other  wntings.  That  he  the  defendant, 
in  case  the  ^intif!  had  produced  the  deeds,  and  made  hmi  a  good  title,  was  willing, 
and  had  prepared  the  purchase-money ;  but  the  plaintiff  not  producing  the  deeds 
before  the  2d  Febniair  1734,  he  apprehencbd  the  plaintifi  was  unwilling  to  perform 
the  articles,  and  that  he  was  not  any  longer  bouna  thereby,  and  had  disposed  of  the 
purchase-money  dsewhere ;  and  he  hoped  he  should  not  be  compelled  to  petform 
the  articles.  It  appeared  that  the  premises  were  in  mortgage ;  and  those  interested 
in  the  mortgaged  premises  stated,  by  their  answer,  that  they  had  always  been,  and 
then  were  ready  to  join  in  the  conveyance. 

It  appears  by  Lord  Hardioicke's  Note-book,  that  evidence  at  the  hearing  of  the 
cause  was  produced  on  the  part  of  the  plaintif!,  by  which  it  was  proved  that  instructions 
had  been  given  by  Pattinson  for  a  conveyance  to  be  prepared,  but  which  he  afterwards 
countermanded,  and  then  said  he  would  not  stand  to  his  bar^in.  There  was  evidence, 
likewise,  that  Pattinson  had  demised  part  of  the  premises  m  question  to  {Jaintifi  for 
a  year,  at  £4  ;wr  annum ;  and  it  was  proved  that  on  the  11th  of  March  1734,  the 
l^aintifi  acquainted  Pattinson  that  she  was  ready  to  convey  the  premises,  whereupon 
Pattinson  uAd  the  ^aintifi  that  he  would  not  stand  to  his  bargain,  for  he  had  no  money, 
and  if  she  pressed  him  he  would  fly  into  Scotland. 

(2)  It  is  said  by  Lord  Alvanley  that  a  party  cannot  call  upon  a  court  of  equity  for 
a  specific  performance,  unless  he  has  shewn  himself  ready,  desirous,  prompt,  and  eager, 
Muward  v.  Thanet,  cited  in  Lord  Hertford  v.  Boore,  5  Ves.  720.  And  where  a  pur- 
chaser frequently  applied  to  the  vendor  for  an  abstract,  and  none  was  deUvered  previous 
to  the  time  agreed  upon  for  the  compl^ion  of  the  purchase,  and  the  purchaser  then 
insisted  upon  his  deposit,  the  Court  refused  to  give  relief,  Lloyd  v.  Cdtett,  4  Bro.  Ch. 
Ca.  470.  So  where  there  was  a  delay  of  seven  years,  the  parties  differing  upon  the 
construction  of  the  agreement,  Milward  v.  Earl  of  Thanet,  in  note  to  5  Ves.  720 ; 
arwl  see  Harrington  v.  Wheeler,  4  Ves.  686.  Spurrier  v.  Hancock,  4  Ves.  667.  Lord 
Hertford  v.  Boore,  5  Ves.  719.  Alley  v.  Deschamps,  13  Ves.  228.  And  time  is  more 
essenti^  in  the  sale  of  reversionary  estates,  Netoman  and  Bomrs,  4  Bra  G.  C  391. 
Or  where  they  are  sold  for  the  purpose  of  disencumbering,  Poj^iam  v.  Eyre,  Lofit, 
786.   CroftoR.  V.  Orm^y,  2  Sch.  &  L^.  603. 

It  was  formerly  said  by  Lord  Thurlow,  that  by  the  terms  of  an  agreement,  time 
could  not  be  made  of  the  essence  of  the  contract,  Gregson  v.  Riddle,  cited  in  7  Ves. 
208.  But  it  may  now  be  considered  as  the  settled  doctrine  of  the  Court,  that  by  the 
terms  of  the  agreement,  time  may  be  made  of  the  essence  of  the  agreement.  Per 
Sir  John  Leach,  Reijnolds  v.  Nelson,  6  Mad.  Rep.  20  ;  and  see  Seton  v.  Slade,  7  Ves. 

Morgan  v.  Shaw,  2  Mer-  Rep.  140.  Levy  v.  Linda,  3  Mer.  Rep.  84.  Hudson 
V.  Bartram,  3  Mad.  Rep.  446.  Boihm  v.  Wood,  1  Jac.  &  W.  419.  But  where  a  time 
is  fixed  for  the  completion  of  an  agreement,  yet  a  purchaser  by  his  conduct  may  waive 
it ;  as  where  a  purchaser  bong  aware  of  the  difficulties  of  the  title  does  not  call  for 
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his  deposit  at  the  end  of  the  time  limited  for  the  completion  of  the  puruhtuie,  and  dueti 
not  declare  his  dissent  from  going  on  with  the  purchase,  Pincke  v.  CurUis,  4  Bro. 
C.  C.  329.  Or  where  a  purchaser  accepts  an  abstract  without  objecting  a  few  days 
previous  to  the  time  limited  for  the  completion  of  the  purchase,  and  keeps  it  without 
objection  until  the  time  has  expired,  Seton  t.  SlatU,  265.  Levy  t.  Lvado,  3  Mer.  81. 


Richard  Richabdson,  Executor  of  Grace  Bahsden,  who  was  Heir  and  Executrix 
of.  Susannah  Ramsden,  Plaintiff ;  {I)  and  Wiluah  Jackson,  &  John  North 
and  Sarah  his  Wife,  Defendants. 

Feb.  1st,  1737.    1  Atk.  292. 

If  an  executor,  to  an  action  brought  against  him  on  a  bond,  pleads  non  est  factum, 
and  there  is  a  verdict  against  him.  This  Court,  upon  a  bill  brought  by  the  executor 
to  injoin  the  action  on  the  bond,  and  to  be  relieved,  will  only  relieve  against  the 
penalty  in  the  bond,  upon  payment  by  the  executor  of  principal  and  interest  due 
in  respect  of  the  bond,  and  the  costs  mcurred  both  in  law  and  equity,  without 
regard  to  whether  the  executor  had  assets  or  not  to  pay  the  principEil  and  interest 
on  the  bonds.   (See  ErviTig  v.  Peters,  3  T.  R.  685.) 

On  the  2'2d  of  April  1733,  Susannah  Ramsden  executed  a  bond  to  defendant  WiUiam 
Jadcaon  of  that  date  in  the  [238]  penalty  of  £700,  with  a  condition  t^t  her  heirs, 
executors,  or  administrators,  should  pay  him  £360,  with  interest,  fnnn  the  date  of 
the  bond.   On  the  Slst  March  1734,  Grace  Ramsden  executed  a  bond  to  the  defendant 

Sarah  North,  of  that  date,  in  the  penalty  of  £1400,  conditioned  for  the  payment  to 
defendant,  Sarah  North,  within  one  month  after  her  decease,  of  £300,  with  interest, 
at  5  per  cent.,  and  also  £10  a-year  for  her  life,  and  also  £100  to  the  defendant  Jackson, 
and  £60  to  Joshua,  Rachel,  and  William  J ackson,  children  of  the  defendant  Jackson, 
and  £40  to  be  equally  divided  among  the  other  children  of  the  defendant  William 
Jackson,  with  interest  from  the  date  thereof.  The  plaintiff  brought  his  biU,  alleging 
that  North  and  his  wife  had  brought  an  action  on  their  bond  against  the  plaintiff, 
who  had  j^eaded  nan  est  factum,  and  the  cause  was  tried,  and  a  verdict  found  for  the 
defendants  John  North  and  his  wife,  and  that  though  the  defendants  were  well  satisfied 
that  the  {daintiff  had  not  assets  to  pay  their  draiands,  yet  they  threatened  to  sign 
judgment.  The  bill  further  alleged,  that  the  defendant  Jackson  had  brought  an 
action  against  the  plaintiff  upon  his  bond,  and  threatened  to  proceed  therein.  The 
plaintiff  by  his  bill  alleged,  that  the  bonds  were  obtained  by  fraud,  and  upon  false 
suggestions,  and  prayed  that  they  might  be  delivered  up  to  be  cancelled,  and  for  an 
injunction  to  restrain  the  defendants  from  proceeding  on  the  said  bonds,  and  to  be 
reheved  in  the  premises. 

Lord  Chancellor.  1  am  of  opinion  against  the  plaintiff  on  the  merits  that  the 
bonds  are  good ;  and,  therefore,  the  only  question  will  be.  on  what  terms  the  plaintiff 
should  be  relieved  against  the  recovery  at  law,  and  some  relief  he  is  clearly  entitled 
to,  the  judgment  being  for  the  whole  penalty  of  the  bond. 

For  the  f^aiutifE  it  was  insisted,  that  he  had  a  right  to  be  relieved,  not  Only  against 
the  penalty,  but  likewise  against  the  principal  sum  in  the  condition  of  the  bond,  or 
part  of  it  at  least,  it  b^ng  suggested  that  there  is  a  deficiency  of  personal  assets,  and 
the  i^untiff  chargeable  no  further  than  he  had  assets. 

The  fact  as  to  this  was,  that  the  plaintiff  here  pleaded  7wn  est  factum  to  the  bond 
at  law,  and  had  a  verdict  against  him,  and  judgment  in  the  usual  form,  de  bonis  testor 
toris,  sed  non  de  bonis  propriis.  And  it  was  admitted  the  plaintiff  in  this  respect  stands 
exactly  in  the  same  light  as  he  would  at  law  ;  and  the  question  is,  wliether,  when  an 
executor  [239]  pleads  rum  est  factum,  non  assumpsit,  &c.,  and  verdict  against  him, 
that  will  not  amount  to  an  admission  of  assets,  or  if  after  such  verdict,  lie  may  still 
defend  himself  by  denying  assets,  and  that  matter  be  controverted  on  the  sheriff's 
return  to  a  scire  fieri  inquiry  or  otherwise. 

Mr.  Fazakerley  for  the  defendant,  insisted  ti\aX  the  verdict  wus  an  admission  of 
assets,  and  tliat  this  case  was  the  same  with  a  judgment  confessed  by  an  executor, 
or  had  against  him  by  default,  and  upon  his  memory  referred  to  a  c^ise  in  Salkeld's 
Reports,  where  it  had  been  bo  ruled  :  He  admitted  the  executor  Mas  not  chargeable 
de  bonis  propriis.  in  respect  of  his  fulse  ]>Ica,  which  he  said,  and  it  was  agreed  by  the 
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Lord  C'liQTicellor,  held  only  in  the  case  of  ne  ungues  executor  pleaded.  But  that  the 
executor  in  this  case  having  thought  fit  to  put  his  defence  on  the  denial  of  the  execu- 
tion of  the  bond,  and  not  having  pleaded  jiene  administravit,  or  by  plea  admitted 
assets  to  such  sum,  and  riens  ultra,  &c.,  or  made  use  of  any  defence  of  that  kind,  he 
cannot  now  resort  to  any  such  matter,  or  have  the  benefit  thereof  by  any  subsequent 
proceeding ;  that  executors  were  in  this  respect  only  upon  the  same  foot  with  all 
other  persona ;  nothing  is  better  established  than  this  rule,  that  no  advantage  can 
ever  aiterwardB  be  taken  of  what  might  have  been  insisted  on  by  way  of  defence,  and 
pleaded  to  the  action.  Nothing  pleadable  puis  darrein  continuance,  which  was  in  esx 
at  the  time  of  the  plea  pleaded.  He  observed  likewise,  that  the  disability  a  defeoulant 
at  law  was  under,  of  making  a  double  defence,  gave  occasion  to  that  provision  in  tlie 
statute  for  the  amendment  of  the  law,  the  4th  of  Anne,  c  16,  s.  4,  with  regard  to 
pleading  several  matters ;  there  was  no  occasion  otherwise  for  any  such  law  in  the 
case  of  executors,  nor  any  reason  for  purstiing  it  now  in  those  cases,  though  it  is  every 
day's  practice.  For  if  an  executor,  alter  a  verdict  against  him  on  such  a  plea  as  this, 
or  any  of  the  like  kind,  may  afterwards  say  he  has  no  assets,  that  method  of  proceeding 
will  be  equally  beneficial  to  him,  and  there  would  be  no  occasion  ever  to  apply  to 
the  Court  for  leave  to  plead  ^ne  administravit,  and  any  other  plea.  That  the 
executor  here  might  have  apphed  to  the  Court  for  leave  to  plead  double,  but  not 
having  done  so,  the  case  stands  upon  the  same  foot  it  would  have  done  before  the  act 

Lord  Chancellor.  I  agree  with  Mr.  Fagakerley :  The  statute  for  the  amendment 
of  the  law  is  quite  out  of  the  question.  The  name  of  Uie  case  hinted  at  by  Mr.  F<aakerieg 
[240]  is  iioek  v.  Leighton,  1  Salk.  310,  but  on  looking  into  case,  I  find  the  restdu- 
tion  there  goes  only  to  a  judgment  had  against  executors,  either  by  confessiron  or 
default,  but  no  further ;  that  the  rule  is  in  genera]  as  has  been  kid  down,  that  advan- 
tage cannot  be  taken  afterwards  of  what  might  have  been  pleaded  to  the  action ;  as 
for  instance  in  the  case  of  a  scire  facias  on  a  judgment,  nothing  can  be  pleaded  thereto, 
which  might  have  been  pleaded  to  the  action ;  but  though  I  am  inclined  to  think 
the  verdict  was  an  admission  of  assets,  yet  I  will  not  give  an  absolute  opinion,  because 
the  cause  must  be  postponed  at  present,  in  order  that  the  will  may  be  produced,  and 
the  state  of  the  assets  laid  before  the  Court,  and  the  disposition  of  the  testatrix  of  her 
real  and  personal  estate  ;  the  fact,  whether  there  were  assets  or  not,  being  disputed  by 
the  parties.    (Cro.  Jac  294,  Legate  v.  Pin^ion.) 

N.B. — The  bond  against  which  the  relief  is  prayed  being  a  voluntary  one,  it  was 
admitted  clearly  it  must  be  postponed  in  equity  to  debts  by  simple  contract ;  (2)  uid 
also,  that  where  a  bond  is  clatmcn  in  consideration  of  money  lent,  and  the  person  fub 
in  proving  his  consideration,  he  shall  not  be  allowed  afterwards  to  set  it  up  as  a  vohm- 
tary  bond.   Prec.  in  Chan.  1 7. 

This  point  coming  on  again,  whether  the  plea  of  non  est  factum  fidmitted  a^ts, 
the  Lord  Chancellor  held  it  did,  and  said  he  had  seen  Lord  Chief  Justice  Holt^s  report 
of  the  case  Bock  v.  Leighton,  where  the  very  case  now  in  question  was  put  by  Hdt, 
Chief  Justice,  who  said  the  law  was  the  same  as  in  the  case  of  a  judgment  by  default 
against  an  executor,  though  that  is  not  mentioned  in  the  report  of  the  case  by  Salkeld. 

Decree,  that  the  plaintiS  should  be  reheved  against  the  penalty  of  the  bond,  on 
payment  of  principal  and  interest,  &a,  without  any  regard  had  at  all  to  the  question, 
whether  the  executor  had  assets  or  not  to  pay  such  principal  and  intere8t.(3) 

(1)  The  statement  of  this  case,  which  is  reported  "by  Mr.  AUwns  under  the  name 
of  Ramsden  and  Jackson,  is  taken  from  Lord  Hardieicke's  Note-book,  the  arguments 
of  counsel  and  the  judgment  from  Mr.  A  tkyns's  Report.  Lord  Hardtoicke's  note  respect- 
ing this  case  is  likewise  added. 

(2)  But  will  be  preferred  to  legacies.  Cray  v.  Boche,  Ca.  Temp.  TalK  155.  and  see 
Fairheard  v.  Bovxrs,  2  Vern.  202,  S.  C. ;  1  Eq.  Ab.  143.  pi.  15,  H.  Und.  162. 
pi.  4,  S.  C.    Blount  V.  Doughty,  3  Atk.  483. 

(3)  The  following  Note  respecting  this  Case  appears  in  Lord  Hardinehe's  Note> 
book: — 

[241]  Kichardson  v.  North. 
February  Uf  ,nZ1. 

I  gave  my  opinion,  that  there  was  no  ground  to  relieve  the  plaintifE  on  the  merita. 
but  only  against  the  penalties  of  the  bonds,  on  payment  of  principal  and  interest,  and 
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costs  ;  but  reserved  to  consider  whether  the  judgment  on  a  verdict  on  a  non  est  factum 
at  law,  which  is  de  bonis  testatoris,  was  an  admission  of  assets  for  the  whole  debts, 
ac<»rdiug  to  the  case  of  judgment  by  confession  or  default,  Rock  v.  Leighton,  1  Salk. 
310,  or  whether  on  a  scu  fa.  or  inquir.  the  executors  might  controvert  assets  at  law ; 
and  consequently,  whether  an  account  of  assets  ought  to  be  directed  here. 

Plus  Be  Eichardson  and  North, 
February  2nd,  1737. 
Ex.  M>S.  Holt,  C.  J.,  de  son  Resolution  in  Rock  v.  Leighton. 

2dly,  The  case  of  an  executor  doth  not  in  this  case  differ  from  that  of  an  heir  ;  for 
if  the  heir  lets  judgment  go  by  nihil  dicit,  or  confession,  he  admits  assets.  It  is  true, 
the  judgment  is  different,  for  the  heir  is  chargeable  on  account  of  a^ets  that  be  hath 
in  hia  own  right,  but  the  executor  is  chargeable  in  respect  of  assets  that  he  hath  in 
right  of  the  testator ;  but  still  the  admission  of  assets  is  as  much  by  a  nihil  dieU, 
or  confession,  in  one  case  as  in  another. 

The  hke,  if  an  heir  pleads  Twn  est  factum,  or  conditions  performed,  a  general  judg- 
ment shall  be  entered,  if  the  matter  pleaded  be  found  against  him.  So  in  the  case  of 
an  executor,  if  the  matter  pleaded  be  found  against  him,  he  admits  assets ;  for  if  he 
hath  none,  why  doth  he  plead  that  matter,  it  would  be  enough  to  deny  assets. 

Decree  relief  on  the  usual  terms  of  payment  of  principal,  interest,  and  costs. 

By  the  decree  in  the  Register's  book,  bis  Lordship  ordered,  that  so  much  of  the 
plaintiff's  bill  as  seeks  to  be  relieved  against  the  bonds  in  question,  and  against  the 
judgment  obtained  on  the  bond  given  to  the  defendant  Sarah,  on  account  of  imposition, 
or  the  want  of  consideration,  be  dismissed  ;  and  an  account  of  what  was  due  in  respect 
of  the  bond  given  by  Grace  Ramsden  to  Sarah,  the  wife  of  John  North,  was  directed, 
and  also  the  arrears  of  an  annuity  secured  thereby,  and  also  a  taxation  of  their  costs 
in  law  and  equity,  and  upon  the  plaintiff's  payment  of  what  was  due  on  such  accounts, 
and  the  costs,  and  the  arrears  of  the  annuity  and  the  growing  payments,  that  the 
injunction  was  to  be  continued,  but  in  defiiult,  the  bill  was  to  m  dismissed,  and 
injunction  dissolved. — The  same  order  was  made  in  respect  of  the  bond  given  by 
Susanna  Ramsden  to  the  defendant,  Wm.  Jadcson,  except  that  his  bond  was  to  lie 
delivered  up  to  be  cancelled  upon  payment  of  principal,  interest,  and  ooats,  no  annuity 
being  secured  thereby.    Reg.  Lib.  B.  1737,  foL  228. 

[242]  Samuel  Morris  and  Elizabeth  his  Wife,  Plaintiffs ;  (1)  and  Giles  Burrows, 
Executor  of  John  Burrows,  Samuel  Wollaston  and  Mary  his  Wife,  John 
BUBROWS,  Edward  Boss  and  Ann  his  Wife,  and  Others,  Defendants. 

February  3rd,  1737.    1  Atk.  399. 

A  fother  having  five  children,  three  of  age,  and  two  infants,  enters  into  an  agreement 
with  three  of  them,  who  were  of  age,  that  he  should  have  full  power  and  authority 
to  dispose  of  his  personal  estate  in  such  manner  as  if  he  was  not  a  freeman  of  the  city 
of  Lmdon,  and  they  release  all  right  under  the  custom,  and  agree  not  to  sue  for 
any  part  of  his  personal  estate  which  he  may  dispose  of  by  his  will,  and  to  execute 
releases  to  his  exeoutors.  The  fether  soon  aiEter  uie  agreement  becomes  a  freeman, 
and  marrira  a  second  wife,  upon  whom  he  settles  part  of  his  personal  estate,  in  bar  of 
what  she  might  claim  under  the  custom ;  (2)  held  that  this  agreement  could  not  operate 
as  a  release,  the  children  having  neither  jus  in  re  or  jus  ad  rem,  nor  as  an  agreement, 
there  being  no  consideration  moving  from  the  parent  to  the  children,  and  the  agree- 
ment, as  far  as  regarded  the  father  being  nugatory,  by  two  children  not  being  parties 
to  it,  whereby  the  father  did  not  retain  an  absolute  power  over  his  personal  estate  ; 
and  held  that  the  husband  did  not  become  a  purchaser  of  his  wife's  share  of  the 
personal  estate ;  but  that  the  same  accrued  to  the  whole  estate. 

And  the  father  upon  the  marriage  of  one  of  his  daughters  having  purchased  an  estate, 
which  he  settled  (reserving  to  himself  an  annuity)  upon  herself  and  her  issue,  the 
husband  by  his  receipt  acknowledging  the  purchase-money  to  be  advanced  in  part 
of  his  wife's  fortune ;  held  that  it  could  not  be  considered  as  a  settlement  of  real 
estate,  but  must  be  considered  as  money  advanced  by  the  father,  and  that  the  pur- 
chase-money without  regard  to  the  annuity,  must  be  brought  into  hotch-pot. 

JoAn  Burrows,  a  tradesman  at  Thame,  in  Oxfordshire,  having  five  children  by 
his  first  wife,  who  was  dead,  and  intending  to  remove  to,  and  to  become  a  freeman 


Digitized  by 


918 


MOKRIS  V.  BURROWS 


VEST  T.  HABD.  211. 


of  London',  but  being  desirous  of  reserving  to  himself  &  power  of  disposing  of  his  personal 
estate,  three  of  his  cliitdren  .(the  others  being  under  age)  entered  into  the  foUowing 
agreement  with  him,  which  bore  date  the  11th  September  1718,  and  was  executed 
by  these  three  children,  and  their  father. 

Whereas  John  Burrows.oi  TlmTruM  of  opinion  that  he  may  greatly  improve  his  estate 
by  folbwing  some  trade  of  buying  and  selling  in  the  city  of  London,  and  for  better 
performing  the  same,  apprehends  it  necessary  to  purchase  a  [243]  freedom  of  the  said 
city ;  and  whereas,  in  ease  he  becomes  a  fre^nan,  he  shaUthereby  disable  himself 
from  absolutely  giving  or  disposing  of  his  personal  estate,  by  will  or  otherwise,  amongst 
his.  children,  as  he  can  now  do ;  and  whereas,  we  whose  names  are  hereunto  subscribed, 
are  desirous  he  should  become  a  freeman  of  the  said  city,  in  order  to  improve  his  estate, 
and  are  contented,  and  agreed  that  our  said  father  should  retain  to  himself  full  power 
and  authority  to  give  apd  dispose  of  his  personal  estate,  in  such  manner  as  if  he  was 
not  a  freeman  of  the  said  city.  Now  we,  GUes  Burrows,  J ohn  Burrows,  and  Elimbeth 
Burrows,  children  of  the  said  John  Burrows,  do  hereby  for  ourselves,  our  executors, 
administrators,  and  assigns,  severally  and  respectively  discharge,  release,  and  disclaim, 
4ny  right,  title,  interest,  claim,  and  demand  whatsoever,  of  in  and  to  all  and  every 
part;  of  the  personal  estate,  which  our  said  father  shall  die  possessed  of,  other  than 
such  parts  as  he  shall  by  his  last  will  or  otherwise,  legally  give  unto  us,  or  in  case  he 
shall  die  intestate  we  shall  then  be  intitled  unto  by  the  laws  of  the  land,  and  the  custom 
of  London ;  And  we  do  severally  covenant,  promise,  and  agree  that  in  case  our  said 
father  shall  make,  and  leave  a  will  behind  him,  at  the  time  of  his  death,  we  will  not 
sue  for  or  claim  any  part  of  his  estate,  other  than  such  as  shall  be  respectively  given 
to,  us,  by  such  last  will,  and  will  at  the  request  of  the  executor  of  such  will,  duly  execute 
good  and  sufHcient  releases  of  all  claims  and  demands  to  any  part  or  shore  of  the 
personal  estate  of  the  said  John  Burrows,  whereof  he  shall  be  possessed  at  the  time 
of  his  death. 

Soon^after  this  agreement,  John  Burrows  came  to  London,  became  a  freeman, 
and  married  a  second  wife,  upon  whom  he  settled  part  of  his  penional  estate,  in  bar  of 
what  she  might  claim  by  the  custom,  fie  from  time  to  time  advanced  several  sums 
of  money  to  his  children.  To  GUes  £1800 ;  to  John  £1500 ;  besides  £100  given  to 
his  wife,  and  some  presents  to  his  children. 

Upon  the  marriage  of  his  daughter,  the  defendant,  Marv  WoUos/m,  he  hud  out 
the  sum  of  £630  in  the  purchase  of  an  estate,  which  was  settled  in  trustees  to  the  mtent 
that  John  Burrows  might  receive  thereout  an  annuity  of  £31,  10<.  during  his  life,  then 
to  the  upe  of  Samuel  Wdlaston  for  Ufe,  remainder  to  Mary  for  her  life,  remainder 
to  such  of  her  children  as  she  should  appoint,  and  for  want  of  such  appointment,  to 
her  children  and  their  heirs  ;  he  also  gave  her  [244]  B>nd  her  children  some  small  STims : 
upon  which  Samuel  Wollaston  gave  a  receipt,  acknowledging  that  he  had  received 
£778.  15s.  advanced  in  part  of  his  wife's  fortune. 

The  plaintiff,  Eluaheth,  received  only  £900  upon  her  marriage. 

John- Burrows, -th&  father,  by  his  will,  dated  in  October  1732,  rectting  the  agree- 
mtot,  and  that  he  had  power  to  dispose  of  his  personal  estate,  gives  several  unequal 
legacies  to  his  children  and  grandchildren,  and  the  residue  to  be  equally  divided  amongst 
his  chilch«n,  and  dedares  that  in  case  any  of  his  <duldren,  their  husbands  or  repre- 
sentatives, should  not  abide  by  his  will,  but  should  endeavour  to  have  his  estate  divraed 
according  to  the  custom  of  London,  and  should  not  execute  to  his  executors  within 
six  months  after  his  decease,  releases  of  all  claims  to  any  part  of  his  personal  estate 
under  the  custom  of  London,  that  then  the  legaci^  thereby  given  for  the  benefit  of 
such  children,  and  to  their  husbands,  child  or  children,  should  be  void,  and  sink  into 
the  residuum  of  his  personal  estate. 

The  bill  prayed  that  the  agreement  might  be  set  aside,  that  the  plaintiff  might 
be  paid  the  customary  share  of  the  testator's  personal  estate,  and  that  the  other  cfaikfaeD 
might  bring  their  advancements  into  hotch-pot,  or  if  the  Court  should  think  the  agree- 
ment vaUd,  then  that  the  plainti&  might  be  paid  their  legacies  under  the  will 

On  behalf  of  the  defendants,  it  was  insisted  that  if  the  agreement  was  not  v^id. 
yet  only  one-third  of  the  personal  estate  was  subject  to  the  custom,  the  husband  having 
a  right  to  dispose  of  that  which  would  have  belonged  to  the  widow  if  she  had  not  been 
barred.  John  Burrows  insisted  that  the  money  given  to  his  wife  and  children,  and 
Samuel  and  Mary  Wollaston  insisted,  that  the  estate  settled  upon  them,  ought  not  to 
be  consiflered  as  advancem,ent» 
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Mr.  Browne^  Mr.  Clarke,  and  Mr.  Talbot,  for  the  plaintiffs. 

Thifl  instrument  cannot  operate  as  a  release,  there  was  no  vested  interest  in  the 
children  upon  which  it  could  operate,  tlie  father  was  not  even  a  freeman  at  the  time ; 
there  have  indeed  been  cases  founded  on  marriage  contracts,  in  which  such  releases 
have  had  effect,  Metcalf  v.  Ives  (see  Metcalf  v.  Ives,  ante,  p.  82) ;  but  that  was  after 
the!  freedom  had  been  taken  up,  and  in  consideration  of  a  portion  given  ;  the  child 
therefore  gained  a  cer-{245]-tainty  for  an  uncertainty.  As  an  agreement,  it  cannot  be  sup- 
ported ;  it  was  obtained  by  the  mrce  of  parental  authority,  and  without  consideration  : 
the  advantage  was  entirely  on  the  father's  side.  As  between  the  children,  the  agree- 
ment was  wnoUy  unequal;  those  who  signed  it  were  to  be  deprived  of  their  share, 
and  those  who  did  not,  might  have  engrossed  the  whole.  The  Court  has  been  very 
cautious  and  strict  against  frauds  on  the  ciistom,  Kemp  v.  Kelsey,  Pre.  Ch.  545,  594. 
Eiunden  v.  Barker,  1  P.  Wms.  634.  Fairebeard  v.  Bovxrs,  2  Vem.  202.  If  an  action 
was  brought  on  the  covenant,  what  was  recovered  would  be  assets.  As  to  the  com- 
position with  the  wife,  that  will  not  accrue  to  the  dead  man's  part,  but  to  the  whole 
eetate.  In  Tovynsend  v.  T&wnsend,  it  was  held  by  Lord  King,  that  a  wife  compounded 
with,  was  to  be  considered  as  dead.  As  to  the  £G30  laid  out  in  land,  it  was  paid  out 
of  the  personal  estate  of  the  father,  and  must  therefore  be  brought  into  hotchrpot ; 
there  is  no  pretence  for  contending  that  any  forfeiture  is  incurred  by  raising  these 
questions,  PotoeU  v.  Morga/n,  2  Vem.  90. 

Mr.  Attometf-General,  and  Mr.  DuveU,  for  all  the  defendants,  except  John  Burrows. 

We  do  not  contend  that  this  instrument  operates  as  a  release,  but  insist  that  it  is 
binding  as  an  agreement ;  we  are  not  asking  the  assistance  of  a  court  of  equity  to 
carry  this  agreement  into  effect,  but  wish  only  to  be  left  to  our  legal  remedy  for  the 
breach  of  covenant. 

The  Court  will  not  relieve  against  an  agreement,  unless  they  can  put  the  parties 
into  the  same  condition  they  were  in  before  it  was  entered  into.  That  is  impossible 
in  the  present  case,  the  Court  cannot  restore  to  the  father  the  power  of  disposing  of 
his  personal  estate,  which  power  he  gave  up  in  consequence  of  this  agreement,  by 
taking  up  his  freedom,  and  thereby  performed  his  part  of  the  contract.  As  to  the 
consideration,  it  was  for  the  benefft  of  the  children  that  the  father  should  improve 
his  eetate  by  becoming  a  freeman,  and  the  children  gave  up  nothing,  because  the  father, 
at  the  time  of  making  the  agreement,  had  the  power  of  disposing  of  his  whole  estate.  It 
is  true,  that  some  of  the  children  are  not  bound ;  but  those  who  signed  the  agreement 
were  aware  of  that  circumstance  at  the  time.  If  the  father  haa  expected  that  this 
agreement  would  be  disputed,  he  would  have  barred  the  plaintiff's  claim  at  the  time 
of  the  marria^.  As  to  the  question  of  hotch-pot,  the  real  estate  purchased  with  the 
£630  settled  as  it  is,  cannot  be  considered  as  an  advancement  so  [246]  as  to  be  brought 
into  hotchrpot.  In  Whitcombe  v.  Whitcovihe,  before  the  Master  of  the  Bolls,M&y  3, 1718, 
it  was  held  that  small  sums  given  by  a  father  to  a  child,  were  not  to  be  considered  as 
an  advancement,  but  such  only  as  were  given  by  way  of  portion. 

Mr.  Owen  for  the  defendant  John  Burrows,  joined  with  the  plaintifb  as  to  the 
question  of  bringing  the  £630  into  hotch-p<^. 

Feb.  3,  1737. — Lord  ChanceUor.  I  do  not  recollect  any  instance  of  such  an 
agreement  as  this,  so  that  thu  point  must  be  determined  from  the  reason  of  the  thing, 
and  from  the  resolutions  in  cases  bearing  some  analogy  to  it ;  but  before  I  come  to 
that,  it  is  necessary  to  remove  an  objection  which  has  been  made,  which  is,  that  though 
this  should  be  deemed  a  voluntary  agreement,  yet  that  the  plaintiffs  will  not  be  en- 
titled to  be  relieved  against  it,  because  there  was  no  fraud  in  obtaining  it,  and  that 
though  the  Court  would  not  decree  the  performance  of  such  an  agreement,  yet  that 
it  will  not  interpose  to  set  it  aside,  but  will  leave  the  parties  to  law.  N  ow  this  is  certainly 
true,  where  a  bill  is  brought  merely  to  set  aside  an  agreement,  and  that  agreement 
is  the  only  matter  before  the  Court ;  but  that  is  not  the  present  case,  because  the 
plaintiff  is  entitled  to  a  decree  for  her  share  of  the  testator's  estate,  either  upon  the 
foot  of  the  custom,  or  upon  that  of  the  will,  which  necessarily  brings  in  question  the 
validity  of  the  agreement.  This  Court  must  distribute  the  personal  estate,  and  for 
that  purpose  must  incidentally  decide  the  present  question.  In  this  respect  this  case 
may  be  resembled  to  cases  of  redemptions  and  trusts,  in  which  questions  merely  legal 
are  determined  in  this  Court,  because  here  and  no  where  else  can  the  directions  necessary 
for  the  redemptions,  or  for  the  execution  of  the  trusts  be  given.  The  sons  are  executors 
and  also  residuary  legatees,  but  they  are  not  sole  residuary  legatees,  consequently 
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they  are  in  the  nature  of  trustees  for  the  rest,  and  hefore  any  agreement  can  be  deoeed 
against  them,  the  validity  of  the  agreement  itself  must  be  considered. 

As  a  release  this  agreement  certainly  cannot  be  good,  since  it  hath  been  often  de- 
termined, that  a  release  of  his  customary  share  from  a  child  to  his  father,  then  actually 
a  freeman,  is  void ;  because  the  whole  is  in  the  father  during  his  life,  md  the  child 
hath  neither  jus  in  re  nor  ad  rem,  which  is  a  much  stronger  case  than  the  present ; 
for  there,  though  no  right  be  actually  vested,  yet  there  is  something  of  a  right  com- 
menced ;  but  here  there  is  not  so  much  as  a  right  inchoate.  [247}  Neither  do  I  think  tht^ 
it  can  be  supported  as  an  agreement,  there  being  nothing  moving  from  the  father 
as  a  ccmsideration.  It  has  been  contended  that  the  consideration  consisted  in  the 
father's  taking  up  his  freedom  ;  but  that  argument  totally  fails,  for  there  is  no  covenant 
on  his  part  to  take  up  his  freedom,  it  reeted  still  with  his  discretion  whether  be  would 
or  would  not  become  a  freeman.  The  agreement  only  redtes,  that  it  mu^ht  be  ad- 
vantageous to  hJm  to  become  one.  Nor  can  this  act  of  his,  if  certain  of  taking  place, 
be  considered  as  a  braiefit  to  the  children,  for  supposing  the  agreement  to  be  binding, 
the  increase  of  his  estate  would  still  be  in  his  power.  He  might  spend  it,  or  lay  it  out 
in  land,  so  that  the  children  might  or  might  not  be  benefited  by  it,  just  as  he  pleased. 

But  I  do  not  lay  so  much  stress  upon  this,  as  I  do  upon  the  circumstance  of  the 
agreement  itself  being  nugatory,  and  the  end  of  it  impossible  ever  to  be  obtained  on 
either  side.  The  object  was  to  reserve  to  the  father  a  power  of  disposing  of  his  property 
in  the  same  manner  as  if  he  had  not  become  a  freeman  ;  but  that  was  impossible,  two 
of  the  children  bein^  infants,  and  not  parties  to,  and  not  bound  by  the  agreement. 
This  affects  the  consideration,  both  with  rward  to  the  children  and  the  father.  The 
ohikben  who  signed  this  agreement  must  mive  intended  some  benefit  to  themsdves, 
bv  the  increase  of  that  proi>erty  which  their  father  might  have  the  power  of  dispomng 
01  amongst  them ;  but  if  this  agreement  were  to  be  held  to  be  Innding,  the  consequence 
would  be,  not  any  increase  of  property  for  their  advantage,  but  that  those  children 
who  executed  it  would  be  deprived  of  their  whole  orphanage  share,  which  their  father 
would  have  no  power  to  dispose,  but  which  would  go  to  those  children  who  were  not 
parties  to  it.  So  with  regard  to  the  father,  his  object  was,  that  notwithstanding  his 
becoming  a  freeman,  he  might  retain  the  power  of  disposing  of  his  personal  estate  ; 
but  this  object  for  the  same  reason  he  wholly  failed  of  attaining.  As  to  any  subsequent 
agreement  by  the  two  children,  who  were  not  parties  to  the  first,  that  will  signify 
nothing ;  for  if  the  agreement  was  void  at  the  time  it  was  made,  matter  ex  post  facto 
cannot  make  it  good.  This  agreement,  therefore,  has  proceeded  on  a  plain  mistake 
on  both  sides ;  at  least  the  end  of  it  could  never  be  attained.  Brides  which,  agreements 
of  this  kind  are  discountenanced,  they  are  derogatory  from  the  custom  which  allows 
nothing  to  bar  the  child  but  an  actual  advancement  from  the  father.  [248]  Wherever 
such  agreements  have  been  held  good,  there  has  been  a  just  and  valuable  consideration 
moving  from  the  parent  to  the  child,  as  a  sum  of  money  upon  preferment  in  marriage 
or  in  trade,  which  tends  to  the  child's  present  advantage.  It  was  so  in  Blunden  v. 
Barker,  1  P.  Wms.  635,  before  Lord  Macclesfield,  but  which  was  never  finally  deter- 
mined ;  and  in  Metcalf  v.  Ives  (see  Melcalf  v.  Ivss,  ante,  page  82),  lately  determined. 
The  only  end  of  those  agreements  was,  to  exclude  the  cmla  from  claiming  a  further 
share  of  the  father's  estate,  and  not  to  give  the  father  a  power  of  disposing  of  the  whole, 
which  was  the  object  here,  but  which  could  not  be  effected  by  this  agreement.  The 
effect  of  parental  authority  has  always  been  considered  as  great.  The  Court,  therefore, 
to  remove  the  presumption  of  such  influence,  expects  to  find  in  these  agreements  & 
valuable  consideration  and  benefit  moving  from  the  father  to  the  child,  and  not  only 
the  means  provided  by  which  the  father  may  improve  his  own  estate  for  his  own  bmefit ; 
but  at  the  same  time  I  give  no  opinion  how  far  such  an  agreement  as  the  present  would 
have  been  good,  if  all  the  children  had  been  of  full  age,  and  had  been  parties  to  it. 

As  to  the  question  of  what  is  to  become  of  the  widow's  share,  it  has  been  several 
times  determined,  that  where  a  wife  is  compounded  with,  the  husband  is  not  to  be 
considered  as  a  purchaser  of  her  third,  but  that  her  part  accrues  to  the  whole  estate, 
and  that  the  orphanage  part  becomes  a  moiety  of  the  whole.  (So  in  Metcalf  v.  Ives 
[ante,  p.  82],  and  the  cases  cited  in  note  2.) 

As  to  the  question,  whether  the  advanoffluent  to  the  defendant  WoUaston  shall 
be  brought  into  hotchrpot,  I  think  that  he  has  concluded  himself  by  the  note  acknow- 
ledging the  several  sums  advanced  by  the  testator  to  be  in  part  of  his  wife's  fortune.  The 
case  of  Whitcombs  v.  Whitcamhst  at  the  Rolls,  3d  May  1718,  is  an  express  authoritjr 
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that  only  such  Biims  as  are  given  by  way  of  portion,  and  not  petty  Bmall  sumB,  are  to 
be  considered  as  an  advancement.  (See  Hume  v.  Edwards,  3  Atk.  452 ;  3  P.  Wma. 
317,  note  {0)r(l)l  EUiat  v.  CoUieT,  1  Ves.  16 ;  3  Atk.  527,  &  C.  SmUk  v.  Smith,  6 
Ves.  721.)  Biit  nere  ths  defendant  has  himself  acknowledged  the  sums  mentioiied 
in  his  note  to  be  in  put  of  adTancement,  and  therefore  they  must  all  be  brought  into 
hotch-pot.  24or  do  I  think  that  the  investing  the  money  in  land  Till  make  any  difference. 
Had  it  been  a  real  estate  moving  originally  from  the  father,  that  might  have  been 
another  consideration ;  but  being  given  in  [249]  money  ori^ally,  and  to  be  settled 
in  such  nuumer  as  his  daughter  should  thinkfit,  I  do  not  thmk  that  it  will  make  any 
difference. 

It  has  been  objected  that  as  there  is  an  annuity  reserved  to  the  testator  for  his  Ufe 
out  of  the  estate  purchased,  the  whole  purchase-money  ought  not  to  be  brought  into 
hotch-pot;  but  the  collatio  bonorum  does  not  take  place  till  the  testator's  death,  at 
which  time  the  annuity  had  ceased ;  and  it  was  determined  in  the  case  of  Edvxirds 
Y.  Freeman,  1  Eq.  Abr.  249,  pi  10  (2  P.  Wms.  435,  S.  C),  the  fund  is  to  be  considered 
as  it  stands  at  the  fathra's  death.  This  objection  therefore  is  not  material,  and  the  whole 
must  be  brought  into  hotch-jx^. 

His  Lordship  declared  the  agreement  of  the  11th  of  September  1718,  was  voluntary, 
and  under  the  circumstances  of  the  present  case  ought  not  to  be  considered  as  binding ; 
and  that  the  plaintiffs  are  entitled  to  their  customary  share  of  the  orphanage  part  of 
the  testator's  estate,  which,  in  this  case  is  a  moiety  of  the  clear  personal  estate ;  but 
that  they  electing  to  take  by  the  custom  are  not  to  have  any  benefit  by  the  testator's 
will  (so  Pugh  v.  Smith,  2  Atk.  43),  and  that  £630  paid  by 'the  testator  for  the  farm 
at  Bim,  in  Buckinghamshire,  for  the  defendant  Mary  WoUaaton,  is  to  be  considered 
as  so  much  money  paid  inwards  her  advancement ;  and  therefore  ordered  an  account 
to  be  taken  of  the  personal  estate  of  the  testator  come  to  the  hands  of  the  executors ; 
and  after  such  account  shall  be  taken,  the  defendants,  GHes  and  John  Burrovx,  Mary 
WUlaslon,  and  Ann  Rose,  the  cniMren  of  the  testator,  are  to  be  at  liberty  to  make  their 
election  as  between  themselves.  Whether  they  will  take  by  the  will  of  the  father  or 
by  the  custom  of  Londotu   (Reg.  Lib.  B.  1737,  fo.  506.) 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken  from  Lord 
Hardwicke^s  Note-book.  The  judgment  from  two  other  manuscript  reports,  which 
correspond  with  some  short  heads  of  it  in  his  Lordship's  handwriting. 

(2)  B}'  11  G.  1,  c.  11,  s.  1,  it  shall  be  lawful  for  such  persons  who  after  the  1st  of 
June  1 725.  shall  become  free  of  the  city,  being  unmarried,  and  not  having  issue,  to 
dispose  of  their  personal  estate. 


R.  L.  devises  to  H.  M.  eldest  son  of  his  nephew  R.  M.  and  the  first  heirs  male  of  his 
body,  and  the  heirs  male  of  his  body,  and  in  default  of  such  issue,  to  the  second  son 
of  the  said  R.  M.,  and  the  heirs  male  of  his  body,  and  their  issues,  remainder  over, 
&c.  These  words,  *  the  second  son  of  the  said  R.  M.,"  do  not  mean  tlie  second  son 
of  the  devisee,  but  John,  the  second  son  of  the  testator's  nephew,  B.  M. 

Richard  Letter,  the  testator,  imcle  of  Randal  MinshvU,  who  had  Randal,  his  eldest 
son,  JoAn,  his  second  son,  and  several  other  children,  devises  his  house  in  hcee  verba ; 
viz. — "  I  give  and  devise  the  house,  &c.,  to  Randal  Minshull,  eldest  son  of  my  nephew, 
"  Randal  Minshidl,  and  the  first  heirs  male  of  his  body  lawfully  begotten,  and  the  heirs 
"  male  of  his  body,  and  in  default  of  such  issue,  I  give,  &c..  to  the  second  son  of  the  said 
"  Randal  Minshull,  and  the  heirs  male  of  his  body  and  their  issues  ;  remainder  over, 
".fcc."  There  is  a  provision  made  in  the  will,  "that  to  whomsoever  the  estate  shall 
'  come,  he  shall  pay,  on  his  entry  upon  the  estate,  to  each  of  his  brothers  and  sisters 
^  £20  a-piece,  and  to  John,  and  the  several  children  of  his  nephew,  naming  them  particu- 
"  iarly,  £20  a-piece  likewise  ? " 

The  devise  in  the  present  case  was  of  a  reversion,  which  did  not  take  effect  till  many 
years  after  the  testator's  death. 

Randal,  the  first  devisee,  dies  without  issue ;  Jfkn  enters  and  dies,  having  devised 
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the  premises  to  the  defendant  hia  younger  son,  in  prejudice  of  the  {^intifE  hts  eldest 
son. 

The  bill  was  brought  for  an  account  of  the  rents,  &c.,  and  at  the  hearing  at  the  BdUt 
the  question  was,  vhether  in  the  devising  words, "  To  the  second  son  of  the  said  Eandtd 

MiTishuU"  the  second  son  of  the  nephew,  or  the  second  son  of  the  nephew's  eldest  son 
was  meant ;  for  supposing  the  latter,  the  particular  limitations  in  the  will  extending 
only  to  the  issue  of  Randal,  the  devisee,  who  was  dead,  without  issue,  the  reversion 
on  his  death  taking  effect  in  possession  in  John,  as  heir  at  law  of  the  testator,  the  dis- 
position of  John  by  will  was  good  ;  but  supposing  tlie  will  to  mean  the  eon  of  Randal 
the  nephew,  that  John  being  tenant  in  tail,  under  the  will,  and  not  having  done  [251]  »ny 
act  to  bar  the  entail,  the  plaintifi  has  a  good  title,  as  being  the  eldest  son  of  Joh/n. 

The  Master  of  the  Rous  (Sir  Joseph  Jekyl)  decreed  in  favour  of  the  plaintiff. 

On  appeal  to  the  Lord  Chancellor,  he  di]«^ed  an  issue  to  try  the  matter  of  fact, 
which  of  uie  two  persons  was  meant  by  the  testator,  and  said,  it  was  a  matter  l^at  lay 
properly  in  averment,  and  was  determinable  by  circumstances,  proving  the  intention 
of  the  testator,  one  way  or  other.  The  will  was  made  in  1658,  and  the  parties  not  being 
able  on  either  side  to  furnish  themselves  with  any  evidence,  tending  to  clear  up  this 
point ;  it  was  agreed  between  them  to  bring  the  matter  on,  for  tlie  opinion  of  the  court, 
upon  the  legal  construction  of  the  words  as  they  appeared  on  the  face  of  the  will. 

Mr.  Attometf-General  and  Mr.  Fasakerley  for  the  plaintiff. 

We  insist  that  the  second  son  of  the  testator's  nephew  is  meant,  and  not  the  second 
son  of  such  nephew's  eldest  son.  To  shew  that  this  is  the  true  construction,  it  is  only 
necessary  to  consider  what  estate  the  first  devisee,  the  eldest  son  of  the  nephew,  took. 
We  insist  that  he  took  an  estate-tail,  and  if  so,  it  is  clear  that  the  limitation  over  which 
is  to  take  effect  only  upon  failure  of  issue  of  such  eldest  son  cannot  be  to  the  second  son 
of  such  eldest  son.  It  is  reasonable  to  suppose  that  the  testator  intended  to  extend 
the  limitations  to  all  the  sons  of  his  nephew.  If  the  word  first  had  been  omitted,  and 
the  devue  had  been  to  the  eldest  son  of  my  nephew  and  the  heirs-male  of  his  body, 
there  could  have  been  no  question  of  their  being  words  of  limitation ;  but  it  is  said 
that  the  words  being  to  the  first  heirs  male  mate  them  words  of  purchase,  and  that 
they  mean  first  son,  and  that  this  construction  is  strengthened  by  the  words  of  limita- 
tion, "  and  the  heirs-male  of  his  body,"  which  follow.  But  that  the  word  first  shall 
not  have  this  effect  has  been  decided  in  the  case  of  Duhber  v.  TroUop  (8  Vin.  Abr.  233 ; 
Eob.  Gkkvelkind,  96),  "  Sir  Thomas  Trollop  devised  lands  to  his  son  Thomas  for  life, 
and  from  and  after  his  decease  to  the  first  heir-male  of  his  body.  It  was  held  in  the 
Comnu)n  Pleas,  that  Thomas  was  tenant  in  tail,  Chief  Justice  Eyre  sayinff,  that  the 
words  heir  male  of  his  body  made  an  estate-tail,  and  tiiat  the  word  first  wouM  not  aher 
the  case,  and  on  a  writ  of  error  this  judgment  was  affirmed  in  B.  B."  In  the  [2^]  present 
case  the  words  are  first  heirs-male  in  the  plural  number,  which  shews  that  the  testator 
intended  that  the  estate  should  go  in  succession  ;  neither  shall  the  words  of  limitation 
which  follow  have  the  effect  of  making  the  first  words  of  purchase,  Goodright  v.  Pvllin, 
B.  R.  13  Geo.  1  [1726]  (2  Strange,  729,  and  2  Lord  Raymond,  1437 ;  2  Eq.  Ca.  Ab. 
315,  pi.  26).  "  Nicholas  Lisle  devised  the  premises  to  his  wife  for  life,  remainder  to 
Nicholas  Lisle  for  the  term  of  his  natural  life,  and  after  his  decease  to  the  heirs-mde 
of  the  body  of  the  said  Nuholas,  lawfully  to  be  begotten,  and  his  heirs  for  ever  ;  but  in 
case  the  said  Nichdas  should  die  without  such  issue-male,  then  he  devises  to  his  kins- 
man Edward  Lisle  for  life,  and  after  his  decease  to  the  heirs-male  of  his  body  lawfully 
begotten,  and  his  heirs  for  ever ;  and  in  default  of  such  heir-maie,  remainder  over.  It 
was  held,  that  Nich<das,  the  first  devisee,  was  tenant  in  tuL"  In  the  present  case,  the 
argument  arising  from  the  subsequent  words  of  limitation  is  defeated  Dv  the  testator's 
having  used  similar  words  of  limitation  ;  in  the  second  clause  of  his  will  he  devises  to 
the  second  son  of  the  said  Randal  Minshull  and  the  heirs-male  of  his  body  and  their 
issues ;  but  supposing  these  to  be  words  of  purchase,  if  the  eldest  son  of  the  testator'd 
nephew  had  had  a  son  at  the  time,  must  not  he  and  his  son  have  taken  a  joint  estate  \ 
It  is  clear,  therefore,  that  the  first  devisee  took  an  estate-tail,  and  that  the  limitation 
over  cannot  therefore  be  to  his  second  son,  but  to  the  second  son  of  his  father,  and  that 
the  plaintiff  is  therefore  entitled. 

Mr.  Chute  and  Mr.  Floyer,  for  the  defendant. 

The  Randal  Minshull,  of  whom  the  testator  is  speaking,  is  the  son  of  his  nephew  : 
the  said  Randal  Minshull  mentioned  in  the  second  clause,  must  therefore  mean  the 
same  person.   As  to  the  argument  that  the  word  heirs  is  in  the  plural  number,  the 
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words  heir  and  heirs  are  conTertible  terms.  As  to  the  cases ;  in  Goodright  v.  FuUin, 
there  was  not  the  word  first ;  and  in  i>uM«*  v.  TroUopt  Uiere  were  no  subsequent 
words  of  limitation  added  to  the  words  heip-mde  of  his  body.  According  to  the 
plaintifi's  construction,  these  subsequent  words  of  limitation  must  be  rejected,  which 
IS  not  to  be  done  where  a  reasonable  sense  can  be  given  to  them.  If  Jofm,  the  second 
son  of  the  nephew  was  intended  by  these  words,  the  testator  has,  by  the  last  clause, 
directed  that  he  should  pay  £20  to  himself.  If  this  be  not  the  true  construction 
the  devise  must  be  void  for  uncertainty. 

[253]  Chancellor  (Feb.  4,  1737).  This  case  will  depend  on  the  words  of  the 
will  with  regard  to  the  person  intended  by  the  testator,  by  the  name  of  Jftandal,  and 
the  legal  operation  of  the  words  made  use  of ;  and  a  Court  never  construes  a  devise 
void,  unless  it  is  so  absolutely  dark,  that  they  cannot  find  out  the  testator's  meaning. 

The  provision  for  the  payment  of  the  l^;acieB  (by  the  person  to  whom  the  estate 
should  come)  to  his  brothers  and  sisters,  and  to  Jmn,  drc,  is,  as  has  been  insisted  on 
for  the  plaintiff,  a  very  strong  expression  of  the  intent  of  the  party ;  for  as  here  is  a 
specification  of  the  children,  it  must  mean  the  brothers  and  sisters  ol  Randal  MinshulL 
the  eldest  son  of  Randal  Minshull  the  nephew,  and  could  never  intend  to  mean  every 
taker.  For,  supposing  the  words  to  mean  the  second  son  of  the  devisee,  as  there  is 
plainly  an  estate-tail  created  prior  to  any  interest  he  can  claim  (whether  the  words  first 
heirs-male  are  construed  words  of  limitation  or  purchase),  an  estate  which  may  continue 
for  a  great  number  of  years,  in  all  probability,  without  any  failure  of  issue,  it  would 
be  a  most  absurd  thing  to  charge  a  person,  at  so  great  a  distance  from  the  estate,  with 
the  payment  of  money  to  persons  then  in  being,  whom  the  testator  could  hardly  suppose 
would  be  living  at  the  time  of  the  title  accruing  to  such  second  son.  On  the  other  hand 
there  is  nothing  extraordinary  in  charging  Randal  the  first  devisee,  or  upon  a  supposition 
of  his  death  without  issue,  in  the  Ufe-time  of  JoAn,  in  charging  John  with  the  payment 
of  those  sums,  which  raises  a  very  strong  presumption,  that  John  was  the  person 
intended  to  take  under  the  limitation  to  the  second  son  of  Randal. 

It  has  been  objected  against  this  construction,  that  John  will  then  be  devisee 
of  the  estate,  and  entitled  to  the  £20  likewise,  which  the  testator  could  never  intend  ; 
but  the  words  must  be  taken  reddendo  singula  singtdis,  and  John  to  have  the  £20 
only  in  case  of  the  first  devisee's  right  taking  effect  in  possession,  and  the  determination 
of  the  preceding  estates  then  in  being  at  the  time  of  making  the  will.  It  is  much  more 
natural  likewise  that  the  testator,  when  he  was  making  a  disposition  of  his  whole 
estate,  having  a  nephew  who  had  two  sons,  should  settle  it  successively  on  both  the 
sons,  than  stop  at  the  first,  without  extending  the  entail,  or  disposing  of  the  reversion. 

Whether  the  first  devisee  was  tenant  for  life,  or  in  tail,  is  a  question  proper  to  be 
considered,  and  the  determination  of  [264]  point  will  certainly  j^ve  great  light 
into  this  matter,  and  clear  the  way  towards  the  construction  of  rhe  will  on  the  other 
point,  in  the  manner  it  has  been  insisted  on. 

I  am  of  opinion  that  the  words  of  Hmitation  superadded  here  to  the  preceding  words 
of  limitation,  will  certainly  not  of  themselves,  make  the  first  words  <^  purchase,  but 
the  subsequent  ought  to  be  rejected  as  redundant  and  superfluous. 

In  Archer's  case  (1  Co.  66  b),  an  estate  was  limited  to  Robert  Archer,  the  first  taker, 
expressly  for  Ufe,  to  which  great  regard  is  always  had  in  determining  whether  an  estate 
for  life,  or  in  tail,  passes.  2dly,  In  that  case  it  was  to  the  next  heir  male  of  Robert  only, 
not  heirs  as  here ;  nor  wHl  the  subsequent  words  of  limitation  afiect  the  legal  operation 
of  the  preceding  words  in  any  case  of  tlus  kind,  unless  the  word  heir  is  n.ade  use  of  in 
the  singular  number,  or  there  is  an  express  estate  for  life  limited  to  the  first  taker.  It 
is  true,  in  SheUey's  case  (1  Co.  93  b,  and  95 1^,  Anderson,  Chief  Justice,  puts  this  case. 
**  If  there  be  a  limitation  to  the  use  of  a  man  for  life,  and  after  his  decease  to  the  use  of 
his  heirs,  and  of  their  heirs-female  of  their  bodies  "  ;  in  this  case,  these  words  (his  heirs) 
are  words  of  purchase  and  not  of  limitation,  for  then  the  subsequent  words  (and  of 
their  heirs-female  of  their  bodies)  would  be  void.  That  appears  to  be  a  case  only  put 
by  Anderson,  and  no  resolution  of  that  kind  ;  but  besides  these  the  subsequent  words 
vary  essentially  the  preceding  limitations,  and  alter  the  course  of  succession  and  enjoy- 
ment of  the  estate. 

There  are  subsequent  words  of  limitation  annexed  likewise  to  the  devise  to  the 
second  son,  which  shews  the  testator  had  no  intention  they  should  omrate  in  destruc- 
tion of  the  former  words.  No  stress  at  all  is  to  be  laid  on  the  word  first ;  there  are 
many  authorities  for  that  purpose,  and  the  case  ti  Dvlher  v.  TroUop  is  a  very  strong 
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one ;  there  the  word  heir  too  was  used,  not  heirs.  The  word  first  means  only  that  tbe^ 
should  take  in  succession,  according  to  priority  of  birth  and  seniority  of  age,  and  h 
unnecessarily  providing  for  what  the  law  itself  does. 

Decreed  for  the  miintifL  (Decreed  that  the  premises  were  devised  in  remunder 
to  John  Mi/nskuU,  the  second  son  of  Ba/ndal  Mtnskull  ttiB  father,  wliich  John  was 
father  of  the  now  plaintiff.   Reg.  Lib.  B.  1737,  fo.  144). 

(1)  The  arguments  <^  counsel  in  this  case  are  taken  from  the  Lord  CheunceUor'$ 
Note-book,  the  statement  of  the  case  and  the  judgment,  from  AQ^ns. 

[255]  Bartholomew  v.  BfAT.(l) 

February  nth,  VIZI.   1  Atk.  486. 

A.  having  mortgaged  certain  lands,  devises  them  to  R.  M.  in  tail,  and  devised  other 
lands  to  T.  M.,  subject  to  the  pa3'ment  of  his  debta,  in  case  his  personal  estate  should 
not  prove  sufficient.  The  mortgage  must  be  paid  as  a  debt  out  of  the  testator's 
personal  estate,(2)  and,  if  deficient,  out  of  the  real  estate  so  devised  to  T.  M.  Where 
a  mortgage  is  n^ade  by  a  person  who  is  owner  of  the  estate,  that  mortgage  is 
looked  upon  as  a  general  debt,  and  the  land  only  as  a  security ;  and  therefore 
personal  estate  shalTbe  applied  in  discharge,  but  if  the  contest  lay  between  B.  M.  and 
creditors  of  the  testator,  it  would  have  been  otherwise. 

The  testator  Thomas  May^  having  by  indenture  of  mortgage,  dated  the  24th  June 

1723,  mortgaged  an  estate  at  Hadlow  [256]  for  £1300.  did  hj^hia  will  of  the  10th  of  April 

1724,  devise  uie  same  estate  at  Hadlow  to  Bu^wrd  May  m  tail,  remainder  over,  &&, 
and  devised  other  lands  to  Thomas  May.  subject  however  to  the  payment  of  his  debts, 
in  case  his  personal  estate,  and  other  estates  devised  for  that  purpose,  should  not 
prove  sufficient  to  satisfy  all  the  debts,  and  he  made  Richard  May  the  executor  of 
his  will,  and  towards  payment  of  his  debts  and  legacies  he  gave  all  his  ready  money, 
goods,  and  com,  and  chattels,  not  thereinbefore  otherwise  disposed  of. 

Feb.  7th,  nSl.—Lord  Chcuacellor.  I  am  of  opinion  that  the  £100  must  be 
pud  as  a  debt  of  the  testator  out  of  the  personal  estate ;  or,  if  that  proves  deficient, 
out  of  the  real  estate  so  devised  ;  for  whenever  there  is  a  mortgage  made  by  a  person 
who  is  owner  d  the  estate,  that  mortgage  is  looked  upon  as  a  general  debt,  and  toe  land 
only  as  a  security,  and  tberefore  the  personal  estate  shall  be  applied  in  discharge  of  the 
£1300,  though  there  may  be  younger  children  of  the  mortgi^r  who  mar  be  not  othe^ 
wise  pwidra  for :  but  I  think  clearly  the  case  would  be  otherwise,  if  the  contest  ws> 
between  Richa/rd  May  and  any  creditors  of  the  testator,  who  would  Iwe  their  debts,  if 
the  mortgage  was  so  paid  of!  out  of  the  personal  assets,  or  the  money  arising  from  the 
BfUe  of  lands  devised  for  that  purpose. 

In  the  case  of  IawbI  v.  Lancaster,  2  Vem.  183,  it  is  laid  down  otherwise,  that  the 
devisee  of  the  mortgaged  estate  shall  take  it  cum  onere ;  but  I  do  not  pay  any  great 
regard  to  it,  because  it  does  not  appear  whether  there  was  a  sufficiency  (A  assets  or  not 
to  satisfy  the  rest  of  the  creditors. 

N.  B. — His  Lordship  said  in  this  case,  that  where  a  testator  devises  expressly  that 
the  timber  upon  a  particular  estate  shall  be  cut  down  for  payment  of  debte,  it  is  a  hard- 
ship upon  the  first  taker  of  the  estate ;  but  he  must  submit,  for  here  the  timber  is  devised 
one  way,  and  the  estate  another  j  for  the  timber  is  devised  to  Biehard  May  and  his 
heirs  upon  trust,  to  cut  down  and  for  disoharjB;e  of  debts,  &c  ;  and  this  is  the 
strongest  case  that  can  be  of  the  kind,  but  the  devisee  of  the  estate  may  buy,  and  bo 
prevent  the  defacing  of  the  estate. 

His  Lordship  declared  that  the  mortgage  for  £1300  on  the  testator's  estate  at 
Hadlow,  and  interest  thereof,  is  a  debt  of  the  testator's  to  he  satisfied  out  of  his  peisooal 
estate  and  trust  estate,  in  case  the  same  shall  be  sufRcient  to  satisfy  all  the  debts  ;  but 
in  case  they  should  not  be  sufficient  to  pay  [257]  bis  debts,  funeral  expences,  and 
legacies,  then  his  Lordship  reserved  the  consideration  of  all  further  directions.  (B^- 
Ln).A.1737,fo.411.) 

(1)  This  case,  with  some  additions  to  the  statement  from  Lord  Htmlvidee*s  Note- 
book, is  taken  from  Atla/ns. 

(2)  So  Howd  V.  Price,  1  P.  Wms.  294.  Cope  v.  Cope,  2  Salk.  449.  PoMey  v. 
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Pockley,  1  Vem.  36.  King  v.  King,  3  P.  Wms.  358.  Galt&n  v.  Hancock,  2  Atk.  438. 
Bobinson  t.  Gee,  1  Ve8.  251.  Astley  v.  ranjfc«rviZie,  3  Bro.  Ch.  Ca.  545.  And  the 
personal  estate  sh^  be  applied  in  exoneration  of  a  mortgage,  made  by  the  owner  of  the 
estate  as  against  executors  or  residuary  legatees,  Cutler  v.  Coxeter,  2  Vem.  302.  Rider 
V.  Wager,  2  P.  Wms.  334.  Philips  v.  Philips,  2  Bro.  Ch.  Ca.  273  ;  but  not  against 
creditors,  specific  or  pecuniary  legatees,  Cope  v.  Cope,  2  Salk.  449.  Robinson  v.  Gee, 
1  Ves.  251.  O'Neal  v.  Mead,  1  P.  Wms.  693.  Tipping  v.  Tipping,  ib.  730.  Lutkms 
T.  Leigh,  Cases  temp.  T^bot,  53.  Scott  v.  Beecher,  5  Madd.  96.  But  if  the  estate  comes 
to  another  person  (either  by  descent  or  purchase)  subject  to  the  mortgage  or  charge, 
then  his  personal  estate  shall  not  be  appbed  in  exoneration  of  the  real  estate,  althou^ 
upon  the  transfer  of  the  mortgage,  or  for  the  purpose  of  securing  the  charges,  he  cove- 
nants to  pay  the  mortgage  or  the  charge,  Forrester  v.  Leigh,  Amb.  Rep.  174.  Evdyn 
V.  Evelyn,  2  P.  Wms.  664  ;  and  see  the  cases  cited  in  Mr.  Cob's  note  to  that  case,  Bagt^ 
V.  Oughton,  1  P.  Wms.  347.  Lemon  v.  Nevmham,  1  Ves.  51.  Lacam  v.  Mertins,  1  Vea. 
312.  iiofeMW(>nv.e«tf,  IVes.  251.  Jiceirfrii  v.  T«j«/(i<W,  2  Bro.  Ch.  Ca.  101.  BiUvng- 
hurst  T.  WaikeTy  ib.  604.  Hamilton  v.  Worley,  2  Ves.  jun.  62.  Waring  v.  Ward, 
7  Ves.  336  ;  unless  by  his  acts  it  can  be  inferred  that  he  intended  to  make  the  debt  his 
own  persoi^  debt,  as  where  a  purchaser  agreed  with  the  vendor  for  the  purchase  an 
estate  at  £90,  which  was  then  mortgaged  at  £86,  and  covenanted  to  pay  £86  to  the  mort- 
gagee, and  £4  to  the  vendor,  Parsons  v.  Freeman,  Amb.  Rep.  116.  Lord  Oxford  v. 
Lady  Rodney,  14  Ves.  417.  Or  where  father  and  son,  being  entiUed  to  an  estate,  join 
in  raising  money  hy  mortgage  of  the  estate,  for  the  benefit  of  the  son,  and  jcHntly  cove- 
nant to  pay  the  mortgage  money ;  the  son  afterwards  sells  his  interest  in  the  estate  to 
the  father,  in  consideration  of  the  father's  taking  upon  himself  the  payment  oi  the 
mortgage  and  the  arrears,  and  the  father  subsequently  borrows  a  further  sum,  and 
makes  a  new  mortgage  of  the  estate  for  the  original  and  further  sum,  Woods  v.  Hunting- 
ford,  3  Ves.  130.  If  the  owner  of  the  estate  however  creates  a  charge  in  its  nature  real, 
and  intends  the  covenant  only  as  an  additional  security,  in  such  case  the  land  shall  he 
applied  in  discharge  of  the  incumbrance  as  the  primary  fund ;  as  where  a  party  by 
marriage  articles  covenants  to  settle  lands  for  raising  portions  for  younger  children, 
and  gives  a  bond  for  performance  of  the  articles,  Edvxirds  v.  Freeman,  2  P.  Wms.  438. 
Lady  Cowntry  v.  Lord  Coventry,  2  P.  Wms.  222,  and  9  Mod.  12.  Ledkmere  v.  Charltont 
15  Yes.  193. 

HuTCHiNS  V.  Leb.{1) 
February  Sth.nS'l.   1  Atk.  447. 

Bill  brought  to  set  aside  an  assignment  of  a  leasehold  estate,  &c.,  upon  suggestion 
that  it  was  not  intended  as  an  absolute  assignment,  but  subject  to  a  trust  mr  the 
{daintifi's  benefit. 

Though  no  express  trust  in  the  deed,  yet  as  it  might  be  collected  from  circumstances 
arising  out  of  the  assignment  itself  inconsistent  with  an  absolute  disposition ;  the 
Lord  Chancellor  admitted  pard  evidence  to  exi^a  this  transaction. 

Bill  brought  to  set  a«de  an  asugnment  of  a  leasehold  estate,  and  tX\  other  the  estate 
and  effecto  en  the  plaintiff,  upon  a  suggestion  that  the  same  was  never  intended  as  an 
absolute  assignment  for  the  mnefit  of  uie  defendant,  but  made  only  to  ease  the  plfuntiff 
of  the  trouble  and  care  of  managing  his  own  ccmcems  at  that  time  (being  then  under 
great  infirmities  of  body  and  mind),  and  subject  to  a  trust  for  the  benefit  ofthe  plaintiff, 
u  he  should  afterwards  be  in  a  capacity  of  taking  care  of  his  own  affairs. 

The  deed  of  assignment  recited  that  the  plaintifE  by  reason  of  a  long  sickness  and 
infirmity  of  body,  found  himself  incapable  of  managing  his  estate  without  great 
disadvantage,  and  that  the  defendant  was  very  serviceable  to  him  in  purchasing  the 
estate,  and  had  undertaken  to  pay  ofF  all  such  debts  as  he  should  owe  to  the  amount 
of  £160.  The  plaintiff  assignnl  to  the  defendant  two  leasehold  tenements,  except 
the  nudt-house  and  some  rooms  in  one  of  the  houses,  to  hold  to  the  defendant  for  the 
residue  of  the  term ;  defendant  performing  and  paving  all  covenants  and  hi^h  rents, 
and  paying  the  dear  rent  of  £40  per  annum  Jxee  of  all  rates,  taxes,  &c.  The  plaintiff  also 
asmgned  eJl  his  live  and  dead  stock  to  the  defendant  for  his  own  use.  There  was  a  general 
covenant  in  the  deed  from  the  defendant,  to  indemnify  the  plaintiff  against  any  oreach 
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of  covenant  in  the  original  lease,  and  a  special  reservation  to  the  plaintifi  of  all  the 
timber,  &c.,  and  [258]  he  to  set  out,  and  allow  timber  for  the  repair  of  the  estate  {Note.— 
These  covenants  do  not  appear  either  in  Lord  Sardwicke's  Note-book,  or  the  R^pster's 
Book)  (a  circumstance  pnncipally  relied  on  by  the  Lord  Chancellor,  aa  not  at  all  reom- 
cileable  with  an  absolute  disposition  of  the  whole  interest  to  the  defendant),  and  other 
circumstances  raising  a  strong  presumption  of  a  trust  intended. 

March  4,  1 73  7.  Lord  Chancellor  admitted  parol  evidence  to  ezjdain  tluB  transaction, 
vie.  declarations  by  the  defendant  at  the  time  the  deed  of  aangnmeat  was  executed, 
and  afterwards  amounting  to  an  acknowledgmmt  of  fluch  a  trust  as  the  idaintifE  nor 
insisted  on ;  and  his  Lordship  said,  such  evidence  was  consistent  with  the  oeed,  as  thne 
was  all  the  appearance  of  an  intended  trust  upon  the  face  of  it ;  but  however,  though 
there  can  be  no  parol  declaration  of  a  trust,  since  the  statute  of  the  29th  Car.  2  ;  yet  this 
evidence  is  proper  in  avoidance  of  fraud,  which  was  here  intended  to  be  put  on  the 
plaintifi ;  for  tne  defendant's  design  was  absdutely  to  deprive  the  plaintiff  of  all 
the  benefit  of  his  estate.(2) 

(1)  This  case  has  been  taken  from  Atlcyns,  with  the  addition  of  the  substance  of 
the  deed  of  assignment  from  Lord  Hardxoicke's  Note-book.  It  appears  that  evidence 
<k  conversations  and  declarations  b;^  the  defendant  were  admitted  ;  that  there  wu 
also  evidence  of  the  plaintiff's  insanity ;  but  no  mention  is  made  of  any  reaervatioa 
of  timber,  as  stated  in  Atkyns;  and  it  will  be  observed  that  the  assignment  was  of 
leasehold  premises. 

(2)  The  Lord  Chancdlor  adds  the  following  note.  I  was  (rf  opinion,  that  it  wai 
not  intended,  that  the  conveyance  should  be  an  absolute  conveyance,  but  that  ^ 
plaintiff  should  have  a  re-assignment  of  his  estate,  if  he  should  become  capaUe  at 
managing,  and  should  demand  it.  Decree  re-conveyance  and  account,  but  to  stand 
over  for  judgment  till  some  day  between  the  seals,  and  parties  to  answer  whether 
they  would  set  the  personal  estate  against  the  debts,  and  the  £40  per  annum  against 
the  profits,  and  take  the  account  of  the  profits  only  from  the  time  of  the  last  payment 
of  the  £40  per  annum,  4th  March  1737.  Decree  pronounced  by  consent,  according 
to  these  proposals.  (It  appears  from  the  Krister's  Book,  that  the  decree  was  made 
by  conaeatf  in  oonfoimity  with  these  proposals.  Beg.  Lib.  A.  1737,  IkA.  406.) 

£259]  DuNCALF  V.  Blake.(1) 

February  Sth,  1737.   1  Atk.  52. 

An  insurer  by  his  bill  suggests  the  ship  was  lost  fraudulently,  and  in  the  charging 
■mrt  mentioned  that,  instead  of  proper  goods,  there  was  only  wool  oa  board ;  and. 
in  the  interrogating  part  prays  defendant  may  set  out  what  kind  ot  goods  he  had 

on  board.  The  defendant  pleads  several  statutes  making  it  penal  to  export  wool 
in  bar  to  a  discovery  of  all  kind  of  goods  on  board  ;  and  the  plea  is  allowed,(2)  and 
it  was  agreed  that  a  plea  may  be  bad  in  part,  and  yet  not  so  in  the'  whole.  (So  Earl 
of  Derby  v.  Duke  of  Aihd,  1  Ves.  205.  Bishop  of  Sodor  and  Man  v.  Earl  of  Deritg, 
2  Yes.  357.  Mayor  and  Corporation  of  London  v.  Levy,  8  Ves.  402.  Baker  v. 
Mellish,  11  Ves.  70.) 

The  plaintiff  subscribed  a  policy  of  insurance  for  a  considerable  sum  of  money ; 
the  ship  was  lost,  and,  as  suggested,  fraudulently,  and  with  a  view  of  charging  toe 
plaintifi  with  the  policy. 

The  bill  sets  forth,  that  the  ship,  instead  of  having  proper  mercantile  goods  on  board, 
being  bound  from  one  of  the  porta  of  Ireland,  to  one  of  the  ports  in  France,  had  only 
wooTon  board.  By  the  interrogatory  part  of  the  bill  it  was  prayed,  that  the  defendant 
might  set  out  what  kind  of  goods  he  had  on  board,  what  the  invdces  were,  in  what 
manner  the  ship  was  cleared,  and  whether  she  had  not  arms  on  board  her. 

The  defendant,  as  to  so  much  of  the  lull  as  sought  a  discovery  of  the  particular 
nature  and  quality  of  the  goods  mentioned  to  be  shipped  on  board  the  said  diip  to 
be  sent  to  France,  and  insured  by  the  said  plaintiff,  as  m  the  bill  mentioned,  or  which 
seeks  to  discover  what  kind  of  goods  were  loaded,  or  whether  the  goods  on  board  were 
wool,  or  any  other  particulars  relating  to  the  same,  or  when  and  where  she  cleared 
out  after  taking  in  her  said  loading,  or  as  to  any  letters,  bills  of  lading,  or  invoices, 
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relating  to  the  said  cargo,  or  the  management,  sale,  or  disposal  thereof ;  [260]  pleaded 
an  act  of  parliament  of  the  1st  of  Will,  and  Mary,  that  no  wool  shall  be  shippra  from 
Ireland^  or  imported  from  thence  to  any  port  but  Liver  pod,  a,nd  some  others  in  England ; 
which  was  afterwards  made  perpetual  by  the  7th  of  Will,  and  Mary,  and  by  another 
act  of  the  10th  and  llthof  Will.  2,  it  was  enacted,  thatnoneshalldirectly  or  indirectly 
export  from  IreUmd  into  any  foreign  dominion  any  wool,  and  all  ofienderg  against 
this  act  ue  made  liable  to  the  forfeiture  of  the  said  wool,  and  also  to  a  forfwture  of 
£500  for  every  oifence.  The  value  of  the  cargo  on  board  the  said  ship,  and  insured 
by  the  plaintiffs,  is  by  the  policy  ascertained  at  £3500  by  the  sum  insured  thereon, 
and  therefore  it  can  no  ways  concern  the  plaintiffs  to  know  the  particulars  of  the  goods  ; 
but  the  discovery  thereof  may  occasion  several  forfeitures,  ana  the  bill  charging  that 
the  goods  shipped  on  board,  &c.,  by  the  defendant,  were  to  be  sent  to  Pontraffe,  in 
frcmce,  which  by  the  laws  and  statutes  of  this  realm  is  prohibited,  and  h^hl^  penal, 
and  the  discovery  manifestly  tending  to  draw  in  the  defendant  to  accuse  himself ; 
he  submitted,  whether  he  should  be  compelled  to  make  any  other  answer. 

The  Atlomey-GeneTol,  for  the  plaintiff  admitted,  that,  in  the  charging  part  of  the 
bill,  nothing  was  mentioned  to  be  on  board  but  wool ;  but,  by  the  interrogatory  part, 
defendant  is  asked  in  general,  what  kind  of  goods  he  had  on  board  t  and  ddendant's 
pleasoes  in  bar  to  a  discovery  of  all  kinds  of  goods  which  were  on  board. 

l%e  Lord  ClumceUor  allowed  the  plea  ;  but  agreed,  if  other  kind  of  goods  had  been 
mentioned  in  the  charging  part,  the  defendant  might  have  been  obliged  perhaps, 
to  have  given  some  answer  to  it,  but  as  there  was  not,  defendant  was  not  obliged  to 
answer  that  interrogatory  part.  The  only  doubt  he  had  was  as  to  the  clearing  of 
the  ship,  and  having  arms  on  board,  and  that  part  of  the  bill  he  thought  afterwards 
might  be  covered  with  the  plea. 

Agreed  in  this  case,  that  a  plea  may  be  bad  in  part,  and  yet  not  so  in  the  whole. 
(Reg.  Lib.  A.  1737.  fol.  211.) 

(1)  This  case  is  taken  from  AtkyTis,  it  does  not  appear  in  Lord  Hardwieke's  Note-book. 

(2)  It  is  a  rule  of  law,  that  a  man  shall  not  be  obliged  to  discover  what  may  subject 
him  to  a  forfeiture,  Barrison  v.  SouthcoU,  1  Atk.  539.  Eoneywood  r.  Selvrin,  3  Atk. 
276.  Bird  v.  Hardwicke,  1  Vem.  109.  Sharp  v.  Carter,  3  P.  Wms.  376.  Boleler 
V.  AUington,  3  Atk.  457.  Etist  India  Company  v.  Campbel,  1  Ves.  247.  Brownsword 
V.  Edwards,  2  Ves.  243.  Chetwynd  v.  Lindon,  2  Ves.  451.  Smith  v.  Read,  ante, 
p.  16.  Earl  of  Suffolk  v.  Green, yoet.  Chauneey  v.  Tahourdent  2  Atk.  392.  Bishop 
of  London  v.  Fytche,  1  Bro.  Ch.  Ca.  96.  Cart-wright  v.  Oreen,  8  Ves.  405.  Ex  parte 
Symes,  11  Ves.  526.   Clarridge  v.  Hoare,  14  Ves.  59. 


[261]  Herring  v,  Yos.(1) 

F^)Tuary  Sth,  1737.   1  Atk.  290. 

A  husband  tenant  for  life,  remainder  to  his  wife  for  life,  he  brings  a  bill  alone  for  the 
opinion  of  the  Court  upon  the  settlement ;  objection  for  want  of  making  the  wife 
a  party  allowed. 

A  marriage  settlement  having  been  made  of  certain  lands  on  the  husband  for  life, 
remainder  to  the  wife  for  life,  with  divers  remainders  over  ;  the  present  bill  was  brought 
by  the  husband  in  order  to  have  the  opinion  of  the  Court,  whether  a  certain  parcel 
of  land  was  not  intended  to  be  included  in  that  settlement. 

There  was  an  objection  taken  at  the  hearing  of  the  cause,  that  the  wife  was  not 
made  a  party. 

Lord  ChaneeUor  allowed  the  objection,  for  he  sud  if  the  Court  should  be  of  opinion 
against  the  husband,  such  decree  would  not  bind  the  wife ;  his  Lordship  therefore 
ordered  the  cause  to  stand  over,  that  the  wife  might  be  made  a  party.  (Ree.  Lib.  A. 
1737,  fol.  198.) 

(1)  Thia  case  is  taken  from  Aikyiu.  It  does  not  appear  in  Lord  Hardvndee's  Note- 
book. 
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Clerk  v.  Wbight.(I) 

[See  Gibson  v.  Holland,  1865,  L.  R.  1  C.  P.  6  ;  Maddism  v.  Alderson,  1883,  8  App. 

Cas.  480.] 

February  8th,  1737.    1  Atk.  12. 

A.  agrees  for  the  purchase  of  an  estate,  but  the  agreement  not  reduced  into  writing ; 
though  A.  in  confidence  thereof  gave  orders  lor  conveyances  to  be  drawn,  and 
went  several  times  to  view  the  estate,  this  Court  will  not  carry  such  agreement  into 
execution,  and  the  statute  of  Frauds  may  be  pleaded  to  a  bill  brought  for  that  purpose. 

A  letter  is  not  a  suiBcient  evidence  of  the  agreement,  unless  the  terms  of  the  agreement 
are  mentioned  therein,  but  where  a  man  takes  posBession  in  pursuance  of  an  agree- 
ment, the  Court  will  decree  an  execution  of  it. 

The  plaintiff  had  agreed  for  the  purchase  of  an  estate  of  the  defendant,  but  the 
agreement  was  not  reduced  into  writing  ;  however,  in  confidence  of  the  agreement, 
plaintiff  had  given  orders  for  conveyances  to  be  drawn  and  engrossed,  and  went  several 
times  to  view  the  estate  :  some  time  after  the  defendant  sent  a  letter  to  the  plaintiif. 
informing  him,  that  at  [262]  the  time  he  contracted  for  the  sale  of  the  estate^  the  value 
of  the  timber  was  not  known  to  him,  and  that  the  pkuntifE  should  not  have  the  estate, 
unless  he  would  give  him  a  larger  price. 

The  bill  was  brought  to  carry  the  agreement  into  necution,  to  winch,  the  statute 
of  Frauds  afterwards  was  pleaded. 

Lord  Chancellor  allowed  the  ^lea,  and  observed  the  letter  could  not  be  sufficient 
evidence  of  the  agreement,  the  terms  of  the  agreement  not  being  therein  mentioned.(2) 
As  to  the  objection  that  this  agreement  was  in  port  perfonned,  he  allowed,  that  when 
a  man  takespossession  in  pursuance  of  an  agreement,(3)  or  does  any  act  of  the  hke 
nature,  the  Court  will  decree  an  execution  of  it,  but  the  circumstances  only  of  giving 
directions  for  conveyances,  and  going  to  take  a  view  of  the  estate,  he  thought  not 
Bufficient.(4)   (Reg.  Lib.  A.  1737,  fol.  188.) 

(t)  This  case  is  taken  from  Atkyna.  It  does  not  appear  in  Lord  Hardwicke^s 
Note-book. 

(2)  Seagood  v.  Meale,  Free.  Ch.  56;  11  Str.  426.  But  if  a  letter  contains  the 
terms  of  an  agreement,  or  refers  to  a  paper  which  oonbuns  the  terms,  it  is  a  suffident 
written  agreement  to  take  it  out  of  the  statute  of  Frauds.  See  Free.  Ch.  374 ;  Gilb. 
Eq.  36.  Moore  v.  Hart,  1  Vem.  110,  201 ;  2  Cha.  Rep.  284.  Wankford  v.  Fol- 
therly,  2  Vern.  322.  Finch  v.  Earl  of  Winchelsea,  1  P.  Wms.  277.  Welford  v. 
Beailey,  3  Atk.  503 ;  1  Tes.  8.  Allan  v.  B(mer,  3  Bro.  Cha.  Ca.  149.  Tavmey  v. 
Crowther,  ibid.  161,  and  318.   And  see  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22. 

(3)  Payment  of  a  considerable  part  of  the  purchase-money  has  been  considered 
as  an  act  of  part  performance,  Lacon  v.  Merlins,  3  Atk.  4.  Main  v.  Melboum,  4  Ves. 
720,  Budcmaster  v.  Harrop,  7  Ves.  341,  but  in  Clinan  v.  Cooke,  1  Sch.  &  Lef.  40, 
Lord  RedesdaU  denies  that  payment  of  the  purchase-money  is  an  act  of  part  perform- 
ance ;  and  see  ex  parte  Hooper  in  the  matter  of  Hewett,  1  Mer.  Bep.  9. 

(4)  See  Hawkvna  v.  Holmes,  1  P.  Wms.  771,  and  Stokes  v.  Moore,  1  Cox,  219. 
Whaley  v.  Bagnall,  6  Bra  P.  C.  45  [2nd  ed.  1  Bro.  P.  C.  345].  Beddmg  v.  Wtifes, 
3  Bro.  G.  C.  400. 

[263]  Phiffs  c.  Steward.(1) 
February  9th,  1737.    1  Atk.  285. 

While  a  suit  is  depending  in  the  Ecclesiastical  Court  for  an  administration,  a  bill  may 
be  brought  here  for  an  account  of  the  personal  estate.  The  reason  why  a  bill  is 
allowed  to  be  brought  before  probate,  is  that  the  Ecclesiastical  Court  have  no  way 
of  securing  the  effects  in  the  mean  time. 

A  devise  of  personal  estate  to  A.,  and  the  heirs  of  her  body^  it  has  never  been  solemnly 
determined,  that  where  money  is  so  entailed,  the  whole  shall  go  to  the  first  taker. 

Sir  Robert  Cowan,  intending  to  leave  Bombay,  declared  to  the  plaintifi  he  had  made 
his  will,  and  that  after  giving  [264]  his  personal  estate  to  his  daughter,  and  the  heir) 
of  her  body,  he  had  limited  the  same  to  the  plaintiff. 


Digitized  by 


wast  I.  HABD.  M6.  PHIPFS  V.  STEWARD  929 

Some  time  after  Sir  Robert  Cowan  died,  the  daughter  married  the  defendant,  and 
upon  a  Buppoeition  that  there  was  no  will,  administration  was  applied  for  hy  the  daugh- 
ter in  the  Spiritual  Court ;  pending  a  suit  there,  the  present  bul  was  brought  by  the 
plaintiff  to  have  an  account  of  the  personal  estate. 

To  this  bill  the  defendant  demurred,  for  that  there  was  a  suit  now  depending  in 
the  Spiritual  Court  for  administration  to  the  personal  estate  of  Sir  Rtixrl  C&aan. 

lard  Chancellor  OTer-mled  the  demurrer ;  uid  said,  in  the  case  of  Pmeis  t.  Andre-m, 
a  bill  of  this  nature  was  allowed  before  probate,  and  that  determination  was  founded 
on  a  former  case  of  Ja^t  t.  Crooke,  in  the  time  of  Lord  Earcourt,  relating  to  the  will 
of  Mr.  Hawkins.   (So  Bultaich  College  v.  Johnson,  2  Vem.  49.) 

The  reason  for  these  cases  is,  that  the  Ecclesiastical  Court  have  no  way  of  securing 
the  effects  in  the  mean  tiine,(2)  nor  did  he  know  there  was  any  sdemn  resolution, 
where  money  is  entailed  in  the  manner  the  testator  has  done  here,  that  the  whole  of  it 
shall  go  to  the  fiist  taker.(3)  The  case  of  Colwal  t.  Shadwell,  in  the  time  of  Lord 
Cowper,  is  to  the  contrary,  1  P.  Wms.  470,  485. 

[265]  His  Lordship  restrained  the  defendants  firom  receiving  any  more  of  Sir 
Robert  ('mean's  personal  estate  till  further  order. 

(1)  This  case  is  taken  from  Athfns.  It  does  not  appear  in  Lord  Hardvncke's  Note- 
book. It  appears  from  the  Register's  Book,  that  the  plaintifTa  brought  their  bill  against 
the  defendants,  alleging  by  their  bill,  that  Sir  R.  Cotean,  for  many  years,  resided  at 
Bombay,  and  being  about  to  sail  for  England,  made  his  will,  dated  the  4th  of  Jan.  1734, 
and  after  giving  some  legacies  thereby,  bequeathed  the  residue  of  his  estate,  after  pay- 
ment of  his  debts  and  legacies,  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to 
the  use  of  his  brother,  ^  m.  Cowan,  in  tail,  remainder  to  his  sister  in  tail,  remainder  to 
the  pl^tifffl  in  fee  :  and  appointed  the  said  Wm.  Couxm  executor,  and  directed  in  case 
of  his  brother's  death,  that  his  personal  estate  should  be  remitted  to  the  plaintiSs  for 
the  purposes  aforesaid.  That  Sir  R.  Cowan  soon  afterwards  sailed  for  England,  but 
for  fear  of  accident,  left  his  will  with  his  secretary,  and  only  brought  over  a  copy  to 
En^^nd,  but  directed  his  secretary  to  send  over  the  original  as  soon  as  he  had  notice 
of  Sir  R.  Cowan's  arrival.  That  Sir.  i2.  Cowan  died  in  Feb.  1736,  without  revoking 
his  will,  and  without  having  received  the  original.  That  the  said  defendant,  Alexander 
Steward  had  been  informed  by  Sir  R.  Cowan,  of  his  having  left  his  will  at  Bombay,  and 
that  only  a  copy  would  be  found  in  England ;  and  on  searching  among  the  papers  of 
Sir  R.  Cowan  alter  his  death,  a  copy  being  only  found,  no  further  search  was  made  for 
the  original.  That  all  the  said  Sir  R.  Co-wan's  papers  were  thereupon  sealed  up  with 
the  consent  of  the  plaintiffs,  and  the  said  defendant  Alexander  Steward,  and  it  was 
agreed  between  them,  that  the  same  should  not  be  further  inspected  or  medi^ed  with 
by  any  persons  until  the  will  should  be  brought  into  England,  or  there  should  be  a 
proper  representative  of  Sir  R.  Cowan  appointed.  That  advice  was  soon  after  the 
death  of  Sir  R.  Cowan  received  of  the  death  of  Wm.  Cowan  in  the  Ufetime  of  the  said 
Sir  JR.  Cowan ;  and  the  said  defendant,  Alexander  Steward,  afterwards  married  the 
sister,  and  applied  for  letters  of  administration  for  her,  as  if  Sir  R.  Cowan  had  died 
intestate.  That  a  suit  is  now  depending  in  the  Ecclesiastical  Court  touching  the  same  ; 
and  pending  the  proceeduigs  there,  the  defendants  had  contrary  to  the  said  agreement, 
broke  open  the  seals  and  possessed  themselves  of  all  the  personal  estate,  boo^,  papers, 
and  wntings,  of  Sir  R.  Cowan,  and  applied  the  same  to  tnelr  own  uses,  and  had  squan- 
dered away  part  thereof,  and  threatened  to  carry  over  the  rest  thereof  to  Ireland,  and  to 
secrete  themselves,  or  dispose  thereof  there  for  their  own  uses.  That  the  said  original  will 
was  not  likely  to  be  got  from  Bombay  till  the  ensuing  August,  and  they  prayed  by  their 
bill,  that  Sir  R.  Cowan's  personal  estate  might  be  brought  into  Court,  and  laid  out  in 
the  South  Sea  Annuities,  until  a  convenient  purchase  could  be  found  in  which  to  invest 
the  same  according  to  his  will,  and  that  until  the  a^d  will  could  be  got  from  Bombay, 
that  the  defendants  might  be  restrained  from  proceeding  in  the  Kcdesiasticfd  Court 
to  get  administration  to  Sir  R.  Cotoan  as  dying  intestate.  To  this  hill  the  def^dants 
put  in  a  demurrer,  which  was  over-ruled,  and  the  defendants  were  restrained  from 
receiving  and  alienating  any  part  of  the  said  testator's  personal  estate,  till  further  order. 
Reg.  Lib.  B.  1737,  fol.  135. 

(2)  Pending  a  litigation,  the  property  is  often  in  danger  of  being  lost  or  injured  ; 
in  such  cases  a  court  of  equity  will  interpose  to  preserve  it,  if  the  powers  of  the  court 
where  the  litigation  is  pending  are  not  sufficient  for  that  purpose,  Milford'a  Pleadings, 
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122.    Andrews  v.  Powys,  2  Bro.  P.  C.  476.    Morgan  v.  HarrU,  2  Bro.  C.  C.  121, 
ontgomtry  v.  Clarlx,  2  Atk.  378.   Smith  v.  Aykwell^  .'i  Atk.  566.   King  v.  Kinq, 
6  Ves.  1 72.   Richards  v.  Chave,  1 2  Ves.  462.   Edmunds  v.  £tni,  1  Ves.  &  Bea.  542. 

Where  money  is  directed  to  be  laid  out  in  land  to  be  settled  in  such  way  as  to 
make  it  necessary  that  a  recovery  should  be  suffered  ;  in  order  to  give  the  remainder- 
man his  chance,  the  Court  has  always  directed  it  to  be  laid  out  in  land.  See  Benson  v. 
Bsnson,  ShoH  v.  Wood,  Chaplin  v.  Honher,  1  P.  Wms.  1:11,  471.  483.  Byn't  caw, 
and  Onslow's  case,  3  P.  Wms.  13.  Cdlet  t.  OolUt,  1  Atk.  11.  Vunningham  v.  Moodi/, 
D.  1  Ves.  1 76,  uid  even  where  under  Lord  Eldon's  act,  or  under  the  7th  Geo.  4,  a  43, 
which  has  repealed  Lord  Eldon's  act,  the  money  may  be  paid  over  to  the  persons  entitled 
without  being  invested  in  lands :  yet  where  a  recovery  is  necessary,  the  money  will 
not  be  paid  to  the  party  until  such  time  as  he  might  have  suffered  a  recovery,  Fletchtr 
v.  Toilet,  5  Ves.  12,  see  note  to  that  case.  £x  parte  Beimett,  6  Ves.  116,  and  see  ex 
parte  Sterne,  ib.  166.   £z  parte  Bees,  3  Ves.  &  Bea.  11. 

Morgan  versus  Morgan.(I) 

[See  Hi£ks  v.  SaUit,  1854.  3  De  G.  M.  &  G.  815  ;  Howard  v.  Earl  of  Shrewsbury, 
1874,  L.  R.  17  Eq.  399  ;  Wall  t.  Stanwiek  1887,  34  Ch.  D.  768.] 

Fehrtiary  10th,  1737.    1  Atk.  489. 

Where  any  person  enters  upon  an  infant's  estate  and  continues  the  possession,  this 
Court  considers  him  as  a  guardian  and  will  decree  an  account,  and  to  be  carrwd  on 
after  the  infancy  is  deteraiined,  unless  the  infant  after  being  of  age  waived  such 

account. 

Lord  Chancellor.  Where  any  person,  whether  a  father  or  a  stranger,  enters  upon 
the  estate  of  an  infant,  and  contmues  the  possession,  this  Court  will  consider  such 
person  entering  as  a  guardian  to  the  infant,  and  wilt  decree  an  account  against  him. 
and  will  carry  on  such  account  after  the  infancy  is  determined ;  but  from  the  incon- 
veniency  of  such  long  accounts,  whenever  it  comes  in  proof,  that  the  infant,  after  being 
of  age,  has  waived  such  account,  this  Court  will  lay  hold  of  any  such  thing  to  put  an 
end  to  it ;  though,  indeed,  in  the  case  of  a  father,  the  Court  is  not  so  strict,  as  imagin- 
ing the  parental  authority  might  hinder  the  bringing  any  bill  or  ejectment  to  reoover 
the  possession. 

1)  The  above  note  of  the  ChanceUor's  opinion  is  taken  from  lib-.  Atkyns's  Report, 
t  appears  that  the  bill  in  this  case  was  by  an  eldest  son  against  the  representatives 
of  his  father  for  an  account  of  the  rents  and  profits  of  an  estate  of  which  the  pluntifTs 
mother  imder  a  settlement  of  1690,  was  tenant  for  life,  remainder  to  her  first  and 
other  sons  in  tail.  The  mother  died  in  1707,  upon  which  the  father  entered  and  occu- 
pied the  premises  till  his  death,  in  1729,  insisting  that  he  was  entitled  to  them  for  hie 
life.  It  appeared  that  the  plaintiff  had  been  apprised  of  the  settlement  of  1690  :  and 
that  it  had  been  in  his  possession  for  eight  years  before  his  father's  death  ;  and  that 
his  father  had  maintained  him  and  his  family  for  some  time  after  his  marriage.  He 
was  forty-six  years  of  age,  and  had  been  married  ever  since  1720.  The  rail  was 
dismissed  without  costs. 


[266]  London  Assurancr  Cohpany,  Plaintiffs ;  (1)  and  John  Johnson,  Peter 
Cabdon,  Charles  Ghyswhice,  Jamrs  Melcahp  and  The  East  Ihdu  Company, 
Defendants. 

Feb.  10th,  20th,  and  21st,  1737. 

An  insurance  having  been  e£Eected  by  the  defendant  Johnson  with  the  plaintifb  <m  a 
ship  and  cargo  from  Osiend  to  Canlon,  was  seised  by  the  East  India  Compemf  at 
Sencoolen,  as  an  illicit  trader ;  Johnson  recovered  in  an  action  on  the  policy  against 
the  insurers  and  obtained  judgment ;  upon  a  bill  by  the  insurers  against  the  de- 
fendants to  be  relieved  against  the  verdict  and  judgment,  or  that  the  insurers  might 
stand  in  the  place  of  Johnson  to  receive  satisfaction  against  the  East  India  Company 
for  any  unlawful  capture  made  by  them ;  held,  that  they  could  not  be  relieved  a^unat 
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the  verdict  and  judgment ;  for  if  the  seizure  were  lawful  that  would  have  been  a  good 
defence  to  the  action  ;  and  that  the  insurers  could  not  stand  in  the  place  of  Johnson 
to  receive  satisfaction  against  the  East  India  Company^  as  there  was  no  proof  in  the 
cause  agunst  the  Company  that  Johnson  had  any  interest  or  property  in  the  ship 
orgoodB. 

On  the  16th  of  December  1720,  the  defendant,  Johnson,  effected  an  insurance 
with  the  plaintifEs,  on  a  certain  ship  and  cargo,  from  OsUnd,  in  Flemders,  to  Canton, 
in  China. 

The  ship  having  come  into  the  road  at  Bencoden,  was  seised,  on  the  20th  of  August 
1721,  by  the  Governor  and  Council  as  an  illicit  trader,  and  sold  for  £3600,  which  the 
Etist  India  Company  admitted  they  had  received. 

Johnson  brought  an  action,  on  the  policy,  against  the  Insurance  Company,  and 
in  Easter  Term,  1730,  recovered  £3600  and  £170  costs. 

The  bill  prayed  relief  against  the  verdict  and  judgment  obtained  hy  Johnson,  or 
that  the  plamtifis  might  stand  in  the  place  of  Johnson  to  receive  satiaraction  agunst 
the  East  India  Company  for  any  unlawful  capture  made  by  them. 

It  was  not  proved  that  Jofmson  had  any  property  in  the  ship  or  cargo,  nor  did  it 
distinctly  appear  in  whom  the  property  was  vested.  Some  evuence  was  offered  on 
the  part  of  the  East  India  Company,  that  the  captain  and  mate  were  Englishmen,  and 
that  some  of  the  cargo  came  from  England. 

[267]  Mr.  Attorney-General,  Mr.  Clarke,  and  Mr.  Murray,  for  the  plaintifis. 

If  the  capture  was  lawful  the  risk  was  not  within  the  policy,  MoUoy,  244 ;  2  Vem. 
176,  and  the  plaintiffs  are  entitled  to  relief  against  the  judgment  at  law  ;  and  if  the 
capture  was  unlawful  the  plaintiffs  have  a  right  to  stand  in  the  place  of  Johnson  to 
receive  satisfaction  from  the  East  India  Company. 

This  resembles  the  case  of  Morrice  v.  The  Bank  of  England,  Gas.  temp.  Talbot, 
21 7  ;  the  real  parties  ought  to  interplead.  At  the  time  of  this  insurance  there  was 
no  law  here  against  the  Ottend  trade,  and  the  act  of  Qeo.  1st  does  not  prohibit  the 
insuring  on  those  ships. 

Mr.  Hamilton  and  Mr.  Clarke,  for  Johnson  and  Cardon. 

The  swzure  was  without  colour  of  right ;  but  if  the  insurers  had  any  defence  they 
might  have  availed  themselves  of  it  at  law. 

There  ia  no  more  ground  to  relieve  in  this  case  than  in  a  case  of  mispleading.  Anon. 
1  Vem.  119.    Curtis  v.  Smalridge,  1  Oh.  Ca.  43.   This  is  not  an  interpleading  bill 

Mr.  Browne,  Mr.  Fazakerley..  and  Mr.  "Weldon,  for  the  Ea^t  India  Company. 

The  plaintiffs  pray  relief  against  the  East  India  Company  upon  a  supposition, 
that  the  seizure  was  unlawful.  By  the  9  &  10  W.  &  M.  c.  44,  s.  81.  6  Anne,  and 
7  Geo.  1,  the  exclusive  benefit  of  trading  is  secured  to  the  Company,  and  all  persons 
intruding  into  the  limits  of  their  exclusive  trade,  are  considered  as  traders ;  and  the 
power  is  given  to  seize  ships,  &c.,  for  unlawful  trading.  Johnson  is  alleged  in  the 
bill  to  be  a  merchant  of  London,  It  was  not  before  pretended  that  he  was  only  a 
trustee  for  foreigners.  It  is  not,  indeed,  proved  that  Johnson  or  Cardon  have  any 
interest  or  in  whom  the  legal  interest  is  vested.  Great  mischief  would  arise  from 
permitting  En^ishmm  to  insure  foreign  ships  trading  within  the  Company's  limits ; 
but  it  is  proved  that  the  master  and  mate  were  English,  and  that  the  cargo  came  from 
England.  The  seizure  was  therefore  perfectly  legal,  2  Ch.  Ca.  95,  case  on  the  charter 
of  the  African  Company  ;  but  if  it  was  not  so,  the  plaintifEs  might  have  had  a  defence 
at  law.  The  object  of  this  bill  is  to  compel  one  man  to  bring  an  action  of  trespass 
against  another.  This  sort  of  relief  is  not  ordinarily  granted  in  cases  of  tort ;  but 
if  granted  the  Company  will  be  entitled  to  every  defence  [268]  which  the  original 
trespassers  might  have  availed  themselves  of  as  against  the  original  proprietor.  We 
have  insisted  i^d  the  statute  of  Limitations  by  the  answer. 

Fyke,  the  governor  by  whom  the  seizure  was  made,  pleaded  it  to  a  former  suit ; 
and  the  plea  was  allowed.  Hie  Company  are  equally  entitled  to  have  the  benefit  of 
this  defence. 

Mr.  Attorney-General,  in  reply. 

Cases  upon  policies  of  insurance  differ  from  all  others  as  to  the  relief  this  Court 
will  grant  against  verdicta.  Bcmham  v.  Barber,  the  plaintiff  could  not  prove  his  case 
at  the  trial,  but  upon  a  bill  being  brought  a  trial  was  directed  by  this  Court.  It  is 
said  that  this  trading  was  contrary  to  treaties ;  but  this  Court  cannot  judicially  take 
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notice  of  treaties.  The  act  9  &  10  W,  3,  c.  44,  cannot  affect  foreigners ;  and  the  insur- 
ance ol  foreign  ships  is  not  within  the  act.  The  plaintifEs  are  entitled  to  relief,  and 
have  no  remedy  hut  in  this  Court.  As  to  the  statute  of  Limitations  our  right  did 
not  commence  till  the  recovery  against  us. 

Felx  22,  1737.— Lord  Chancellor.  The  plaintiffs  pray,  by  their  bill,  relief  in  the 
alternative,  either  1st,  That  they  may  be  relieved  against  the  verdict  and  judgment 
which  has  been  obtained  against  them,  at  law,  by  the  defendant  Johnson,  or  2dfy. 
U  they  do  not  prevail  in  tlut,  then  that  they  may  stand  in  the  pkce  of  Johnson  to 
have  sati^action  against  the  Bast  India  Company  for  their  interest  in  the  riiip  and 
goods. 

It  is  taken  to  be  clear  on  the  part  of  the  plaintiffs  that  they  are  entitled  to  the  one 
or  the  other  of  these  kinds  of  relief  ;  but  that  is  not  so  clear  to  me. 

Ist.  Ab  to  the  first,  it  originally  depends  upon  the  question,  whether  the  trading, 
the  act  of  the  assured,  which  occasioned  the  seizure,  was  lawful  or  not.  Whether  it 
was  a  breach  of  the  policy  is  a  question  proper  to  be  tried  at  law,  and  which  in  fact 
has  been  already  tried  there,  between  the  defendant  Johnson  and  the  plaintiffs. 

Suppose  that  this  was  a  question  which  could  be  re-examined  in  a  Court  of  Equity, 
there  is  no  colour  of  proof  made  by  the  plaintiffs  a^inst  Johnson  or  any  of  the  de- 
fendants but  the  East  India  Company,  that  the  seisure  was  unlawful,  for  the  only 
proof  attempted  rests  upon  the  answer  of  the  East  India  Company,  and  the  evidence 
of  witnesses  examined  for  them,  which  cannot  aSect  a  co-defendant.  This  is  nodiing 
like  an  interpleading  bill,  for  the  de-[269]-fendants  do  not  all  claim  the  same  debt  or 
demand  agamst  the  plaintiffs. 

There  is  no  ground  then  to  give  any  relief  in  this  Court  against  these  defendants 
on  the  merits. 

The  only  question  as  to  them  is,  whether  there  is  a  sufficient  foundation  to  direct 
that  the  plaintiffs  may  make  use  of  their  names  to  bring  an  action  at  law.  I  think 
that  there  is  not,  because,  1st.  It  does  not  appear  in  whom  the  legal  interest  is,  and 
indeed  it  is  agreed  that  it  is  not  in  Johnson.  It  is  said  to  be  either  in  Cardon  or  MeUamp, 
but  that  does  not  distinctly  appear ;  and  if  entitled  to  part,  it  is  clear  that  they  are 
not  entitled  to  the  whole. 

It  appears  hy  the  assignment,  that  this  ship  and  cargo  were  divided  out  into  shares 
like  stock ;  but  one  partner  cannot  bring  the  action,  all  must  join,  and  all  should 
have  been  brought  before  this  Court.    It  would,  therefore,  be  a  vain  direction. 

Secondly,  Because  the  action  is  bound  by  the  statute  of  Limitations.  The  seizure 
was  in  1721  ;  the  action  on  the  policy  was  not  till  1729.  It  is  said  that  the  plaintifia 
had  no  right  till  that-  action  had  been  brought ;  hut  the  defendants,  the  East  India 
Company,  are  entitled  to  the  same  defence  as  if  the  action  had  been  brought  against 
them  by  the  original  proprietors.  There  is  no  ground  arising  from  any  de^y  of  theirs 
to  take  away  the  benefit  of  any  defence  from  them.  t^- 

As  to  the  other  alternative  in  the  prayer  of  the  bill,  that  the  plaintiffs  may  stand 
in  the  place  of  Johnson,  to  have  satisfaction  against  the  East  India  Company  for  their 
interest  in  the  ship  and  goods ;  I  am  of  opinion  that  there  is  no  suffident  foimdation 
for  that  relief. 

The  case  at  best  is  a  very  suspicious  one.  The  insurance  is  by  an  English  subject 
in  his  own  name.  If  the  trade  was  really  such  as  there  is  reason  to  suppose  it  was, 
it  is  a  direct  infraction  of  the  Act  of  Parliament.  The  words  are  "  all  subjects  of  his 
majesty,  his  heirs  and  successors."  It  does  not,  indeed,  extend  to  lawful  East  India 
Com|)anies,  such  as  the  Dutch ;  but  the  trade  from  Ostend  is  unlawful,  contrary  to 
treaties,  and  condemned  by  the  legislature  and  the  voice  of  the  whole  nation  as  greatly 
to  the  prejudice  of  the  public.  In  the  present  case  the  master  and  mate  have  ^iglish 
names ;  and  it  is  sworn  that  the  witnesses  have  heard  and  beheve  that  they  were  English 
bom.  If  this  be  the  real  case,  this  method  of  insuring  in  En<fiandf  if  the  insurers  can 
come  round  on  the  Company,  will  be  a  way  to  make  the  [270]  Company  pay  for  a  l»each 
of  their  own  charter  and  privileges.  Vide  Lord  Nottingham's  case,  &vok  v.  Bra^. 
2  Gh.  Ca.  96. 

But  this  is  matter  only  of  strong  or  rather  violent  suspicion,  and  I  shall  not  found 
my  decree  upon  it,  but  on  the  want  of  that  which  the  plaintiffs  must  have  proved 
if  the  trade  had  been  the  most  lawful  in  the  world. 

The  relief  prayed  is  by  way  of  satisfaction  for  a  trespass  or  tort  in  a  Court  of  equity. 

There  is  no  proof  against  the  Company  that  either  Johnson,  Cardon,  or  Mekamp, 
had  any  interest  or  property  in  the  ship  or  goods. 
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There  is  no  proof  against  the  East  India  Company  that  Johnson  was  a  trustee 
for  any  foreigner.  He  is  alleged  by  the  bill  to  be  a  merchant  of  London,  and  for  any 
thing  that  appears  to  the  Court,  he  might  be  an  English  subject  residing  here,  insuring 
a  ahire  of  his  own  in  a  ship  from  Ostend  to  the  East  Indies. 

There  is  no  ground,  therefore,  to  make  any  decree  £or  satisfaction  to  the  pbintiffs 
against  the  Company,  and  the  bill  must  be  dismissed. 

The  only  question  which  remains  is  as  to  costs  to  the  East  India  Company. 

It  is  plun  that  they  have  had  this  ship  and  cargo,  which  was  of  very  considerable 
value,  aioA  so  far  they  have  profited ;  and  as  there  are  several  defects  on  the  plaintifEs' 
part,  80  there  are  some  on  theirs. 

The  treaties  are  not  proved  whereby  to  shew  the  trade  to  be  clearly  unlawful ; 
and  it  is  not  fully  proved  that  the  master  and  mate  were  English  bom  subjects. 

If  that  had  been  shewn  I  should  have  given  them  their  costs ;  but  as  that  has  not 
been  done,  and  they  have  profited  so  greatly  by  the  seizure,  I  shall  give  no  costs. 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardvndee's  Note-book.  Hie  judgment  from  the  heads  of  it  in  his  Lordship's  hand- 
writing. 

[271]  Prince  v.  Hbyun.(I) 

february  10th,  1737.    1  Atk.  492. 

A  testatrix  devises  two  houses  to  J.  P.  and  H.  generally,  and  then  says,  my  meaning 
is,  that  the  rents  of  my  two  houses  should  be  equally  shared  between  </.  P.  and  J.  H. ; 
the  devisees  shall  take  as  tenants  in  common,  and  not  as  joint  tenants. 

The  testatrix  in  this  case  being  a  lessee  for  a  term  of  years,  of  two  houses  in  London, 
devised  the  same  to  her  nephew,  John  Prince,  Pewterer,  and  John  Heylin,  Clerk, 
generally;  and  the  will  goes  on  thus,  "  and  my  will  and  meaning  is,  that  the  rents  of 
my  said  two  houses  shaU  be  equally  shared  and  divided  between  them,  the  said  John 
PriruXt  and  John  MeyliUt  Clerk,  as  aforesaid."  The  testatrix  soon  after  dies. 

John  Prince  survived  the  testatrix,  and  died  in  1721 ;  ever  since,  the  premises 
have  been  enjoyed  by  the  defeudant  as  the  survivor. 

The  biU  is  now  brought  by  the  adminlBtrator  of  J ohn  Prince,  to  have  an  account 
of  the  rents  and  profits. 

The  question  was,  whether,  by  the  words  in  the  will,  a  joint-tenancy,  or  a  tenancy 
in  common,  was  created. 

It  was  agreed  clearly,  that  if  the  words  "  equally  shared  "  (2)  had  been  annexed 
to  the  thing  iUelf,  they  would  have  created  a  tenancy  in  common,  but  insisted  upon 
at  the  same  time,  that  the  former  are  plainly  words  of  joint-tenancy,  and  the  subsequent 
amount  only  to  a  direction  in  what  manner  the  profits  should  be  received  during  the 
lives  of  the  devisees,  vix.,  to  each  of  them  an  equal  share,  which  is  saying  no  more  than 
what  otherwise  the  law  would  direct. 

Lord  Chancellor.  I  am  clearly  of  opinion  the  devisees  [272]  were  tenants  in  common ; 
that  iiad  the  testatrix  expressly  directed  the  rents  to  be  shared  during  the  joint  lives 
of  the  devisees,  it  might  admit  of  some  doubt ;  but  with  regard  to  the  time,  the  latter 
part  of  the  devise  was  as  general  as  the  former,  and  the  word  "  rents "  will  as  properly 
pass  the  interest  in  the  houses,  as  any  other  word  whatever.  This  is  therefore  a  plain 
tenancy  in  common. 

With  regard  to  the  time  the  defendant  is  to  account  for  the  rents  and  profits,  there 
having  been  no  entry  made,  or  demand  of  the  rents,  &c.,  it  has  been  insisted  on  for  the 
defendant,  he  ought  to  account  only  from  the  time  of  the  bill  filed ;  now  in  the  case 
of  joint-tenants  or  parceners,  there  is  a  mutual  trust  between  them,  and  thejr  are 
accountable  to  each  other,  without  regard  to  the  length  of  time ;  it  is  otherwise  in 
the  case  of  tenants  in  common,  and  thjs  is  an  adversary  possession  maintained  by  the 
defendant  against  the  plaintiff  ever  since  the  death  of  the  intestate:  however  the 
Statute  of  Limitations  is  a  bar  to  any  demand  further  back  than  six  years ;  and  by 
the  4  Ann.  c.  16,  s.  27,  an  action  of  account  lies  for  one  tenant  in  common  against 
another,  and  such  action  is  expressly  mentioned  in  the  Statute  of  LimitatiottS,  and 
as  there  is  no  remedy  at  law.  there  can  be  no  reason  for  any  equity. 
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I  am  of  opinion  the  defendant  must  account  for  rents  and  profits  from  the  death 
of  the  intestate,  the  nature  of  the  estate  devised  not  admitting  of  an  adversary  posseGsion, 
in  regard  of  the  privity  that  is  between  tenants  in  common.  An  ejectment  is  not 
maintainable  by  one  tenant  in  common  against  another,  without  an  actual  ouster 
(ReadiTig  v.  Royston.,  2  Salk.  423.  Favrdaim  on  the  demise  of  Empson  v.  ShaclcUton. 
5  Burr.  2604.  Doe  ex  dem.  Fishar  v.  Prosier,  Cowp.  217.  See  Doe  on  demise  of 
Hellings  v.  Bird,  11  East,  49).  No  advantage  can  be  now  taken  of  the  Statute  of 
Limitations,  it  not  being  pleaded  by  the  defendant,  or  iuaistad  on  by  his  answer,  which 
in  all  cases  is  necessary,  in  order  to  have  the  benefit  of  such  bar  to  the  plaintiffs 
demand  (Note,  but  advantage  may  now  be  taken  of  the  Statute  of  Limitations  by 
demurrer,  Foster  v.  Hodgson,  19  Ves.  186} ;  though,  indeed,  the  Coaxt  Bometimes,  whea 
there  is  a  very  stale  demand,  notwithstanding  the  statute  is  not  pleaded,  will  in  its 
discretion  reduce  that  demand  to  a  reasonable  time,  and  makes  use  of  the  Statute  d 
Limitations  as  a  proper  rule  to  go  by  in  the  exercise  of  that  discretion. 

(1)  This  case  is  taken  from  Atkyns.  The  only  Note  of  this  case  in  Lord  HardtDidce's 
Note-book  is  "  Decree,  Tenancy  in  Common  and  Account," 

(2)  So  the  words,  "  equally  divided  "  in  a  will  create  a  tenancy  in  common.  Owen  v. 
Ovxn,  post.  Heathe  v.  Heathe,  2  Atk.  122.  Haios  v.  HatDS,  3  Atk.  525 ;  and  In  the 
surrender  of  a  copyhold  estate,  Fisher  v.  Wigg,  per  Gould  and  Turton,  Holt,  dissentiratt, 

1  p.  Wms.  18.   And  in  deeds  taking  effect  linder  the  statute  of  uses.  Bigden  v.  VaUier, 

2  Yes.  252.  Whether  they  woukl  have  effect  in  conveyances  at  common  law  seems 
doubtful,  see  Stones  v.  Heurtlij,  1  Ves.  165.  Idle  v.  Cook,  1  P.  Wms.  71 ;  and  see  the 
cases  collected  lUKm  this  subject  in  Mr.  Coventry's  note  to  Watkins  on  Coi^oMs, 
vol.  1,  p.  138.  So  the  words  "  to  and  amongst,"  Campbell  v.  Campbell,  4  Bro.  Ch.  C&. 
15,  or  "  between,"  Lashbrook  v.  Cock,  2  Mer.  70,  create  a  tenancy  in  common ;  and  see 
Cox  V.  Chamberlain,  4  Ves.  631.  Beade  v.  Beade,  6  Ves.  744.  Casterton  v.  Sutherland, 
9  Ves.  446. 


[27S]  WnxiAM  Bellasjs,  Administrator  of  his  late  Wife  BRmoET,  and  Adminiatntor 
cum  testaments  annezo  of  Mary  Billingsley,  his  late  Wife's  Mother,  and  Bridget 
Bellasis,  his  Daughter,  Plaintiffs ;  ( 1 )  and  Thomas  Utuwatt  and  Others  Trustees 
of  Mary  Bilungsley's  Will,  the  Sisters  of  the  Whole  and  of  the  Half  Blood  of 
Mary  Bilungsley,  the  Executor  of  the  surviving  Trustee  of  the  Marriage  Settle- 
ment of  Mary  Bilungsley  and  her  Husband,  and  the  Attorney  -  Genikal, 
Defendants. 

[See  Lord  ChichesUr  v.  Coventry,  1867,  L.  R.  2  H.  L.  96.] 

February  llth,  1737.    1  Atk.  426. 

B.  by  marriage  settlement,  after  reciting  that  he  was  entitled  to  certain  Exchequfir 
annuities,  that  it  was  agreed  that  they  should  be  settled  upon  himself  and  his  wife 
for  their  lives,  and  then  in  trust  for  such  child  or  children  as  he  should  have  by  his 
wife,  to  be  disposed  of  amongst  them  in  such  shares  and  proportions  as  he  should 
direct  and  appoint ;  and  after  the  decease  of  himself  and  h»  wife  without  iasuft 
in  trust  for  his  executors,  administrators,  and  assigns ;  Assigns  the  annuitiflB  to 
trustees  upon  trust,  to  permit  himself  and  his  wife  to  receive  the  produce  during  their 
lives,  and  after  their  decease  upon  trust,  to  transfer  the  said  annuities  to  such  child 
or  children  of  the  marriage  as  he  should  by  deed  or  will  appoint,  and  in  default  of  euch 
child  or  children,  then  to  his  executors  or  administrators ;  R.  B.  by  will  gives  bis 
real  and  personal  estate  to  his  wife,  subject  to  the  payment  of  £200  per  annum  for 
his  daughter's  maintenance,  imtil  she  attains  the  age  of  eighteen,  ajid  then  to  the 
pa3nnent  of  £10,000  for  her  portion  ;  By  will  the  vnfe  gives  the  residue  of  her  real 
and  prsonal  est-ite  to  her  daughter  in  fee ;  but  in  case  she  ^ould  die  before  she 
should  be  of  an  age  to  disuse  thereof,  she  gave  the  same  to  trustees  and  their  faeiis, 
to  lay  out  £6000  for  founding  a  hospital  at  Drayton ;  but  in  case  her  daughter  shouU 
die  unmarried,  her  desire  was  that  her  daughter  should  be  buried  there,  and  the  reei- 
due  above  the  £6000  to  be  divided  amongst  ner  own  sisters  and  their  representatives ; 
Held  that  the  daughter,  being  the  only  child  of  the  marriage,  was  under  the  marriage 
settlement  entitled  to  the  Exchequer  annuities,  no  appointment  having  been  made  by 
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her  father.  That  the  le^y  of  £10,000,  given  by  the  father's  will  to  his  daughter, 
could  not  be  taken  to  be  in  satisfaction  for  the  Exchequer  annuities.(2) 
That  the  daughter  having  attained  tiie  age  of  eighteen  was  entitled  to  the  residue  of 
the  peiBonal  estate  bequeathed  to  her  by  the  will  of  her  mother ;  but  having  died 
before  she  attained  twenty-one,  the  contingency  had  happened  upon  which  the 
charge  of  £6000  for  founding  a  hospital  vraa  to  take  effect ;  and  that  the  daughter 
having  married,  the  residue  of  the  real  estate,  under  her  mother's  will,  after  payment 
of  the  £6000,  was  held  to  belong  to  the  daughter,  as  heir  at  law  to  her  mother. 

By  a  settlement  made  previous  to  the  marriage  of  Rupert  BiUingsUy  with  Mary  his 
wife,  dated  the  13th  August  1713,  [274]  ^ter  reciting  that  he  was  entitled  to  certain 
Exchequer  annuities  of  :^00  per  annum  for  ninety-mne  years,  and  that  it  was  agreed 
that  they  should  be  settled  in  trust  for  himself  [276]  for  life,  then  for  his  wife  for  life,  and 
then  in  trust  for  such  child  or  chiMren  as  he  should  have  by  his  said  wife,  to  be  disposed 
of  to  or  amongst  such  children,  in  such  shares  and  [276]  proportions  as  he  should  direct 
and  appoint,  and  after  the  decease  of  the  said  Rupert  and  his  wife,  without  issue,  in  trust 
for  his  execuK>TS,  administrators,  or  assigns ;  the  said  Exchequer  annuities  were  ass  gned 
to  trustees  upon  trust,  to  permit  the  husband  to  receive  the  produce  for  his  life,  tmd 
if  his  wife  should  survive  him,  in  trust  for  her  for  life,  and  after  the  decease  of  them  both, 
upon  trust  to  transfer  the  annuities  to  such  child  or  children  of  the  said  Rupert  and 
his  wife,  as  he  should  by  deed  or  will  appoint,  and  in  default  of  such  child  or  children, 
then  to  his  executors  or  administrators. 

Bridget,  the  plaintiff's  late  wife,  was  the  only  issue  of  the  marriage,  and  Rupert 
BUlingsUy  the  &ther,  by  his  will  dated  the  28th  of  October  1720,  devised  all  his  real 
and  personal  estate  to  lus  wife,  her  heirs  and  assigns,  subject  to  the  payment  of  his 
debts,  and  to  £200  per  annum  for  his  daughter's  maintenance,  until  she  should 
attain  the  age  of  eighteen  years,  and  then  to  the  payment  of  £10,000  to  his  daughter 
for  her  portion ;  and  in  case  his  wife  should  marry  again,  he  charged  his  estate  with 
the  further  sum  of  £5000  for  his  daughter. 

Rupert  BUlingsley  died  without  making  any  appointment  imder  the  power  re- 
served to  him  in  the  marriage  settlement. 

1277]  Mary  BUlingsley,  the  widow,  by  her  will,  dated  the  22d  of  July  1727,  after 
giving  several  legacies,  gave  and  devised  all  the  rest  and  residue  of  her  real  and  personal 
estate  unto  her  beloved  daughter  Bridget,  her  heirs  and  assigns ;  but  in  case  she  should 
die  before  she  should  be  of  an  age  to  dispose  thereof,  then  she  gave  and  devised  the  same 
to  her  trustees  and  their  heirs  in  trust  to  la;^  out  £6000  to  build  a  hospital  at  Drayton, 
for  the  maintenance  of  so  many  seamen's  widows  as  the  trustees  should  think  jproper, 
and  m  case  her  daughter  should  die  unmarried,  her  desire  was,  that  she  might  be 
buried  there,  and  the  residue  above  the  £6000  to  be  divided  amongst  her  own  sisters 
and  their  representatives. 

At  the  time  of  making  this  will.  Bridget,  the  daughter,  was  about  twelve  years 
old.  The  mother  soon  afterwards  died,  and  the  daughter  married  the  plaintifl,  by 
whom  she  had  one  daughter,  the  other  plaintiff,  and  died  about  the  age  of  twenty. 

The  bill  was  filed  by  the  husband  and  only  child  of  Bridget,  the  daughter  of  Mary  , 
BUlingsley,  for  an  account  of  her  personal  estate,  and  of  the  rents  and  raofits  of  her 
real  estate,  and  for  an  assignment  of  the  Exchequer  Annuities  mentioned  in  ner  marriage 
settlement. 

The  questions  made  were. 

First,  Whether,  under  the  marriage  settiement  between  Rupert  and  Mary  BiUings- 
Uy,  Bridget,  the  only  child,  was  entitled  to  the  Exchequer  annuities,  no  appointment 
liaving  been  made  by  the  father. 

Secondly,  Whether,  if  she  was  so  entitled,  the  legacy  given  to  her  by  her  father's 
will  was  to  be  considered  as  a  satisfaction. 

Thirdly,  Whether  having  died  under  the  age  of  twenty-one,  she  was  entitled  imder 
her  mother's  will,  to  the  reeiciue  of  her  real  and  personal  estate. 

Fourthly,  Whether  the  contingency  had  happened  upon  which  the  devise  over 
was  to  take  effect. 

Mr.  Browne,  Mr.  Murray,  and  Mr.  Fazakerley  for  the  plaintifis. 

As  to  the  first  (juestion,  the  only  child  of  the  marrif^  is  clearly  entitled  to  the 
Exchequer  Annuities  under  the  marriage  settiement.  Th»  power  reserved  to  the 
fatiier  was  only  to  enable  him  to  divide  and  apportion  the  annuities  amongst  his 
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children,  if  he  should  have  more  than  one.  The  annui-[278}-tie8  are  reserved  to  bit 
executors,  not  in  default  of  af^intment,  but  in  default  of  chudren.  Davy  r.  Hooper. 
2  Vem.  665. 

It  is  equally  clear  that  the  l^cy  given  by  the  father  cannot  be  considered  as  a 
satisfaction.  There  is  no  reason  to  suppose  that  such  was  the  testator's  intention. 
The  annuities  were  a  vested  interest  in  the  daughter.  The  legacy  was  not  payable 
till  the  age  of  eighteen,  which  she  might  never  have  attained ;  and  in  the  meantmie  she 
was  entitled  under  the  will  only  to  an  inferior  annuity.  Besides  which  the  annuities  and 
the  legacy  are  things  of  a  totally  different  species.   SavUle  v.  SavUle,  Sel.  Cas.  in  Ch. 

;  and  2  Atk.  458.  Atkinaon  v.  Webb.  2  Vem.  478.  Duffield  v.  Smith,  2  Vem.  258. 
Crompton  v.  Sale,  2  P.  Wms.  553 ;  and  1  £q.  Ca.  Abr.  205,  pi.  9.  Eculvseod  v.  Vinhe, 
■2  P.  Wms.  614. 

But  the  principal  question  is  that  which  arises  from  the  words  used  by  Mary 
BillvngaUy  in  her  will,  and  upon  which  the  utle  to  the  residue  of  her  real  and  persooat 
estate  depends.  The  residue  of  both  tiiese  estates  is  given  in  the  same  clause,  and  by 
tho  same  words ;  but  as  they  are  of  different  natures,  the  same  words  may  receiTa 
different  constructions,  as  was  said  by  Lord  Macclesfield  in  Forth  v.  Chapman,  1  P. 
Wms.  664.  As  to  the  residue  of  the  personal  estate,  there  can  be  no  doubt.  The 
daughter  married  and  lived  till  she  was  twenty  years  of  age.  She  might  have  given 
it  by  will  at  fourteen  years,  and  her  husband  might  have  aliened  it. 

The  only  difficulty  is  as  to  the  real  estate.  The  intention  of  the  testatrix  is  plain. 
She  could  not  have  intended  to  disinherit  her  granddaughter.    Her  object  was  to 

eve  to  her  daughter  the  estate  in  fee ;  but  as  her  daughter  was  at  that  time  only 
tween  eleven  and  twelve  years  old,  and  might  possibly  die  before  any  person  coon 
derive  any  title  from  her,  she  in  that  case  gave  it  over  to  the  charity  and  to  her  sisterB. 
The  words  used  in  the  will  do  not  require  that  the  daughter  should  be  of  an  age  to 
give  by  deed  or  will.  The  word  is  dispose,  and  not  give,  eujus  est  dare  ejus  est  dit- 
ponere ;  dispone  there  means  something  difEerent  from  dare.  Marriage  is  tiie  period 
at  which  a  power  of  disposing  of  property  is  most  requisite.   Portions  are  uways  i 
made  payable  at  marriage.  I 
In  some  respects  marriage  is  an  actual  disposition.    By  the  marriage  contract,  the  | 
daughter  communicated  to  her  [279]  husband  a  right  to  an  estate  for  life  as  tenant  by 
the  curtesy.   If  the  words  "  of  an  age  to  dispose,"  be  considered  as  meaning  the  6S^  ^ 
of  twenty-one,  with  reference  to  the  real  estate  the  devise  over  to  the  sisters  will  be 
defeated ;  because,  as  the  daughter  clearly  attained  a  sufficient  age  to  dispose  of  the 

Eirsonal  estate,  the  whole  of  the  £6000  given  to  the  charity  must  be  paid  out  of  the 
nd,  which  is  barely  sufficient  for  that  purpose.   This,  thei^ore  could  not  have  bees 
the  intention  of  the  testatrix. 

The  title  of  the  sisters  indeed  depends  upon  uiother  contingency  which  has  not 
happened,  the  daughter's  dying  unmarried.   It  may,  perhaps  be  contended,  that 
those  words  refer  only  to  the  daughter's  being  buried  at  Drayton ;  but  Uie  most 
rational  construction  is,  that  the  sisters  were  to  Income  entitled  oiuy  in  that  event 
Mr.  Aitomey  General  for  the  defendants  the  sisters. 

As  to  the  Exchequer  Annuities,  nothing  is  given  to  the  children  by  the  marriage 
articles,  except  through  the  appointment  of  the  father.  But,  supposing  the  daughter 
to  have  been  entitled  to  those  annuities  under  the  settlement,  the  legacy  operated  as 
a  satisfaction  ;  for  the  annuities  were  clearly  intended  as  a  portion  ;  and  the  rule  of 
the  court  is  against  a  child's  having  a  double  portion.  As  to  the  argument  that  the 
annuities  and  the  legacy  were  not  cfthe  stune  species ;  they  were  both  personal  estate, 
and  both  convertible  into  money. 

The  testator  did  not  conceive  that  his  daughter  would  be  entitled  to  the  annuities ; 
for  he  provided  a  maintenance  for  her  out  of  the  legacy. 

As  to  the  question  upon  Mary  Billingsley's  will,  the  obvious  meaning  of  the  words 
"  of  an  age  to  dispose,"  is  that  age  at  which,  by  the  rules  of  law,  the  daughter  would  be 
enabled  to  dispose  of  the  property  given  to  her.  They  imply  some  act  to  be  done  by 
the  party,  and  not  a  disposition  by  operation  of  law,  as  by  marriage  or  forfeiture- 
Marriage  indeed  operates  only  as  a  disposition  of  the  profits,  and  not  of  the  property. 

In  1  Inst.  78  b,  it  is  said,  that  our  law  takes  notice  of  seven  different  ages  for  different 
purposes,  of  which  the  last  is  twenty-one,  and  is  there  stated  to  be  the  age  for  dispofflitg 
of  lands,  ffoods  and  chattels.  In  Forth  t.  Chapman  [1  P.  Wms.  664],  the  reason  for 
giving  a  different  construction  to  the  same  words  was,  that  any  other  cMistrui^ioa 
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would  have  militated  against  the  [280]  clear  intention  of  the  party.  In  this  case  the 
intention  of  the  party  requires  that  the  same  rule  of  construction  should  be  applied 
to  the  disposition  of  the  real  and  personal  estate,  as  the  only  means  by  which  the  necessity 
of  raising  the  whole  of  the  sum  of  £G000  out  of  the  real  estate  can  be  avoided.  The 
argument  that  the  testatrix  could  not  have  intended  to  disinherit  her  granddaughter, 
does  not  apply  us  to  t!ie  personal  estate,  because  in  no  case  could  the  granddaughter 
take  away  part  of  it,  a'^  the  whole  would  belong  to  the  husband. 

Feb.  11,  1737. — Lord  Chancellor.  Aa  to  the  first  point,  I  think  it  is  extremely 
clear  that  Bridget  BUlingsley  the  daughter  was  well  entitled  to  the  Exchequer  Annui- 
ties under  the  settlement.  If,  indeed,  the  question  had  rested  upon  that  part  of  the 
eettlement  in  which  the  declaration  of  the  trust  is  made,  there  might  perhaps  have 
been  some  doubt  whether  an  appointment  by  the  father  was  not  necessary  to  give  a 
title  to  the  daughter,  although,  even  in  that  case,  the  bequest  "  in  default  of  such  child 
or  children,"  which  must  mean  child  or  children  generally,  would  have  tended  much 
to  remove  the  difficulty ;  but  the  agreement  which  is  recited  in  the  settlement  puts 
the  present  case  out  of  all  doubt ;  for  it  is  there  said,  that  the  annuities  shall  be  in 
trust  for  such  child  or  children  as  the  father  should  have  by  his  wife.  This  vests  the 
interest  absolutely  in  the  children ;  and  t^e  subsequent  words  "  to  be  disposed  of, 
&C.,''  only  give  the  father  a  power  of  apportioning  the  annuities  amongst  his  children 
as  he  might  think  proper ;  but  as  there  was  only  one  child,  there  was  no  room  for 
this  power  of  distribution  to  operate,  and  that  only  child,  therefore,  was  entitled  to  the 
whole,  as  was  decided  in  the  case  of  Davy  v.  Hooper,  2  Vem.  666. 

^  to  the  second  point,  whether  the  legacy  of  £10,000  is  to  be  taken  to  be  in  satis- 
faction of  those  annuities,  I  am  of  opinion  th&t  it  ought  not  to  be  so  considered  ;  but 
that  the  daughter,  Bridget  Billingstey,  is  entitled  to  both.  There  have,  indeed,  been 
many  cases  in  which  the  Court  has  inclined  against  double  portions,  but  that  has 
generally  been  owing  to  the  particular  circmnatances  of  the  case,  as  where,  by  allowing 
double  portions  to  younger  children,  the  heir  would  be  nearly  disinherited  ;  but  this 
is  the  caae  of  an  only  chiH,  in  which  there  is  no  intention  exprwsed  by  the  father,  tJiat 
the  legacy  should  be  taken  in  satisfaction. 

It  has  always  been  held  that  a  bequest  to  be  considered  [281]  ^  given  by  way  of 
satisfaction  must  be  of  the  same  nature,  and  equally  certain  as  the  thing  in  lieu  of 
which  it  is  given ;  land  cannot  be  considered  as  given  in  Batis&iction  for  money,  or 
money  for  luid.  In  the  present  case  indeed,  the  annuities  and  the  legacy  are,  in  one 
sense,  of  the  same  nature,  for  they  are  both  personal  estates ;  but  the  annuities  were  to 
continue  only  for  a  term,  which  the  mother  or  the  daughter  might  have  outlived, 
and  the  legacy  is  given  absolutely  as  a  certain  age.  In  that  respect  therefore,  they 
are  different  in  their  nature.  The  legacy  also  is  given  upon  a  contingency,  and  might 
never  have  become  payable  ;  for  if  the  daughter  had  died  before  she  had  attained  the 
age  of  eighteen,  the  legacy  being  given  out  of  a  real  and  personal  estate  would  have 
lapsed,  according  to  the  case  of  Yates  v.  Phettiplace,  2  Vem.  41C,  and  Prec.  in  Oh.  140, 
It  would  be  absurd  to  construe  an  uncertain  contingent  interest  as  a  satisfaction  for 
a  certain  interest  absolutely  vested,  particularly  in  the  cAse  of  an  only  child. 

If  the  Exchequer  Annuities  had  been  given  away  to  others  by  the  will,  the  daughter 
rould  not  hare  taken  both  ;  that  is,  the  legacy  under  the  will,  and  the  annuities  in 
contradiction  to  it ;  but  this  point  is  less  material,  because  my  opinion  is  in  favour 
of  the  plaintiff  upon  the  question  relative  to  the  residue  of  the  personal  estate. 

The  question  as  to  the  residue  of  both  the  r:al  and  personal  estate  depends  upon 
the  same  words  by  which  such  residue  is  given  over  if  the  daughter  should  die  before 
she  should  be  of  an  age  to  dispose  thereof.  It  appears  that  this  will  was  made  in  haste, 
probably  by  reason  of  the  testatrix's  approaching  death.  No  construction  which  tends 
to  the  disinheriting  of  the  heir,  or  to  depriving  the  daughter  of  the  personal  estate  ought 
to  prevail,  unless  the  words  are  very  plain  for  that  purpose.  As  to  the  personal  estate 
I  am  very  clear  that  the  contingency  has  not  happened  upon  which  the  devise  over 
was  to  take  effect.  The  words  used  must  be  taken  reddendo  singula  singulis,  as  if 
the  testatrix  had  repeated  the  contingency  twice  over;  and  then  the  several  ages 
which  the  law  prescribes  for  the  disposal  of  the  different  kinds  of  estate  will  govern 
the  ccmstruction  in  each,  as  was  done  in  the  case  of  Forth  v.  Chapman  [IP.  Wms. 
664],  where  the  same  words  creating  an  estate  tail  in  the  real  were  restrained  as  to  the 
personal  estate.  I  cannot  construe  the  word  "  dispose ''  in  the  sense  which  has  been 
contended  at  the  [^82]  bar,  as  mjeaning  an  enjoyment  of  the  fruits  of  the  estate  or  a 

a  v.— 30* 
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dispofiition  by  operation  of  law.  At  the  time  of  the  testatrix's  death,  the  mfant  was 
of  an  age  to  dispose  of  the  estate  in  that  sense,  as  by  forfeiture  for  treason,  or  marriage. 
Tenancy  by  the  curtesy,  indeed,  and  the  other  consequences  of  marriage  are  not 
properly  dispositions  of  an  estate,  but  privileges  conferred  by  the  law.  These  modes 
of  disposition  would  not  therefore  have  been  in  the  contemplation  of  the  testatrix ; 
but  the  words  must  be  taken  in  the  same  sense  as  in  Thomlinson  v.  Dighton,  1  Satk. 
239  ;  and  must  receive  the  same  construction  as  if  the  testatrix  had  said,  *"  If  she  should 
die  before  she  may  dispose  thereof  by  reason  of  her  age."  Applying  this  rule  then 
to  the  personal  estate,  the  daughter  lived  tilt  she  was  twenty  years  cAA  ;  but  she  might 
have  acted  aa  executrix  and  have  disposed  of  her  personal  estate  at  seventeen,  and 
according  to  late  decisions  might  have  made  her  will  even  at  fourteen  :  I  think,  there- . 
fore,  that  the  daughter's  representative  is  clearly  entitled  to  the  residue  at  the  peisona) 
estate. 

As  to  the  real  estate,  construing  the  words  by  the  same  rule,  the  age  of  twenty- 
one  is  the  fixed  period  at  which  the  power  of  dispoution  over  a  real  estate  can  be  first 

exerrased.  The  consequence  is,  that  the  contingency  upon  which  the  real  estate  was 
devised  over  has  happened  ;  and  the  bequest  to  the  charity  must  therefore  take  effect. 
As  to  what  may  remain  of  the  real  estate  after  this  bequest  to  the  charity  is  satisfied, 
it  has  been  contended,  that  the  devise  to  the  sisters  is  made  to  depend  upon  the  con- 
tingency of  Bridget's  dying  unmarried,  which  has  not  happened.  It  is  not  imlikdy 
that  the  testatrix  intended  that  the  £6000  should  go  to  the  charity  in  one  event,  and 
the  residue  to  her  sisters  in  another ;  and  I  do  not  see  how  the  sentence  can  be  dirided 
in  construction.  The  words  used  are  doubtful ;  and  an  heir  at  law  cannot  be  dis- 
inherited by  obscure  and  doubtful  words.  I  therefore,  am  of  opinion  that  the  lendue 
of  the  real  estate  must  be  considered  as  a  resulting  trust  for  Bridget,  as  heir  at  lav 
to  her  motilter. 

I  decreed  that  the  plaintiff's  wife  living  to  such  age  as  she  might  have  disposed  of 
the  personal  estate  by  will,  the  event  never  happened  upon  which  the  bequest  over  was 
given,  and  that  therefore,  the  surplus  d  the  personal  estate  vested  in  hra,  and  belonged 
to  her  husband  as  her  administrator. 

[283]  That  as  to  the  real  estate  the  dying  before  the  age  to  dispose  of  it,  the  con- 
tingency had  happened  whereon  the  chai^  of  £6000  for  the  charity  was  to  take  place, 
and  the  charity  to  be  established.  But  1  took  the  surplus  (if  any)  of  the  re^  estate 
to  be  given  over  only  in  case  she  died  unmarried ;  and  that  she  having  xoarried,  that 
contingency  did  not  take  place ;  and  that  the  plaintiff,  her  daughter,  was  entailed 
to  such  su^us  as  her  heir.   (Reg.  Lib.  B.  1737,  to.  322.) 

The  next  day  Lord  GkaneeUor  cited  the  case  of  WhUmore  r.  Wdd,  1  Vem.  326 
and  347.   2  Vent.  367.   2  Cha.  Rep.  383. 

William  Whiimore,  the  father,  made  his  will  in  these  words,  vie. 

"  The  suiplus  of  my  personal  estate,  my  debts,  legacies,  and  funerals,  being  paid, 
I  give  to  the  Earl  of  Graven,  for  the  use  of  my  only  son,  William  WhitTnore,  and  the  heire 
lawfully  descended  of  his  body ;  and  for  the  use  of  the  issue-male  and  issue-female 
descended  from  ,  the  bodies  of  my  sisters  Elizabeth  Weld,  Margaret  Kemisk  and  Ann 
Robinson,  in  case  my  only  son  William  Whitmore  should  decease  in  his  minority,  with- 
out having  issue  lawfully  descended  from  liis  body.  I  nominate  and  appoint  my  only 
son  William  Whitmore,  executor  of  my  last  wiU  and  testament.  I  nominate  and  appoint 
the  Earl  of  Craven,  during  the  minority  of  my  son  WiMiam,  executor  of  my  said  will." 

Testator  died,  William  Whitmore  the  son,  being  then  of  the  age  of  thirteen  yeais. 
The  Earl  of  Craven  proved  the  wiU.  The  son  married  and  died  without  issue,  being 
above  the  aaa  of  eighteen  years  and  under  twenty-one,  not  having  proved  his  father's 
will ;  but  the  son  had  made  a  will  and  his  wife  executrix. 

A  bill  was  brought  bv  the  son's  widow  and  executrix  to  have  the  benefit  of  the  surpius 
of  the  father's  personal  estate.  And  the  question  at  the  hearing  was,  whether  she 
or  the  children  of  the  father's  sisters  who  claimed  by  the  devise  over  were  entitled. 

The  cause  was  first  heard  by  Lord  Keeper  North,  who  made  a  case  of  it  for  ofanion 
of  the  judges  of  the  Common  Pleas ;  but  after  his  death  and  before  any  certificate 
the  cause  came  to  be  reheard  by  Lord  Jeffreys,  who  was  dear  [284]  in  his  opinion  for 
the  executrix  of  the  son,  and  decreed  accordiiigly.  And  he  held.  First,  That  the  words 
if  the  son  should  decease  in  his  minority,  being  appUed  to  personal  estate  should  b' 
understood  under  the  age  of  seventeen,  when  the  minority  as  to  disposing  of  personal 
estate  determined,  and  the  rather  because  the  son  was  made  executor,  and  Uien  the 
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executorship  vested  in  him ;  and  he  held,  the  minority  in  the  devise  over  and  the 
mmority  to  suspend  the  executorship  should  be  understood  in  the  same  sense.  Mr. 
Vernon  makes  him  go  further  and  say  that  the  trust  was  vested  in  the  son,  and  the 
remainder  over  was  void.  But  though  that  is  loosely  expressed,  it  must  be  understood 
of  the  case  as  the  fact  had  happened ;  for  it  cannot  be  doubted,  hut  the  devise  over 
on  the  contingency  of  the  son's  dying  without  issue  in  his  minority  was  good  in  its 
creation. 

Mr.  Vernon  reports  Lord  North  (though  he  made  a  case)  to  hare  said  that  the 
question  touching  the  minority  was  a  conaderable  punt. 

(1)  The  statement  of  this  case,  the  arguments  of  counsel,  the  substance  of  the  decree, 
and  the  case  of  WkUTnore  v.  Weld,  are  taken  from  Lord  Hardwicke's  Note-book.  The 
judgment  is  compiled  from  three  manuscript  reports,  compared  with  that  of  Mr. 
At^yns. 

(2)  A  court  of  equity  leans  against  double  portions.  A  portion  to  a  child,  by  the 
will  of  the  parent,  if  there  is  any  other  prior  provision,  is  prima  facie  a  satisfaction, 
per  Lord  Alvanley  in  Hinchliffe  v.  Hinckliffe,  3  Ves.  527  ;  and  the  same  rule  prevails 
whether  the  double  portion  be  given  by  will  or  by  deed,  Thomas  v.  Kemish,  2  Vern. 
348.  Bruen  v.  Bruen,  ib.  439.  Slois  v.  Blois,  2  Ch.  R.  162.  Ackworth  v.  Achworth, 
cited  in  1  Bro.  C.  C.  307.  Byde  v.  Byde,  2  Eden's  Rep.  19.  Finch  v.  Finch,  4  Bro. 
C.  C.  38.  But  a  bequest,  to  be  considered  as  given  by  way  of  satisfaction,  must  be  of 
the  same  nature,  per  Lord  Bardttndee  in  this  case,  post,  page  380.  Land  cannot  be 
considered  as  given  in  satisfaction  for  money,  nor  money  for  land,  Eastwood  v.  Vinke, 

2  P.  Wms.  616.  Chaplin  v.  Chadin,  3  P.  Wms.  229.  Goodfellow  v.  Burchett,  2  Vern. 
298.  Bay  v.  Stanhope,  2  Gha.  Rep.  159.  SavUle  v.  Saville,  2  Atk  468.  Grave  v. 
Lord  Salisbury,  1  Bro.  C.  C.  425.  Hdmes  v.  Holmes,  ib.  555.  Farsight  v.  Grant, 
1  Ves.  jun.  298  ;  and  must  be  equally  certain,  a  contingent  legacy  is  not  a  satisfaction 
for  an  absolute  portion,  therefore  a  legacy  payable  at  twenty-five  years  of  age,  but  in 
case  of  marriage  between  twenty-two  and  twenty-five,  then  to  the  issue  ;  but  in  case 
of  the  event  of  dying  unmarried,  then  over,  is  not  a  satisfaction  for  a  bond  to  be  paid 
at  twenty-one,  Jeacock  v.  Falkener,  1  Cox's  Cas.  37,  and  1  Bro.  G.  C.  295.  Banbury 
T.  Banbury,  2  Bro.  C.  C.  352  and  529.  Bengough  v.  Walker,  15  Ves.  514.  But  with 
respect  to  portions,  this  Court,  which  alwa^  leans  lu^inst  incumbering  estates  twice 
over,  will  overlook  little  circumstances  of  time,  per  Lord  Bardwicke,  Clark  v.  Sewell, 

3  Atic.  98 ;  and  see  Jesson  v.  Jesson,  2  Vern.  255.  Thomas  r.  Kemish,  ib.  348  ;  and 
see  Eartopp  v.  Sartopp,  17  Ves.  184.  Secus  with  respect  to  debts,  Clark  v.  Sewell, 
3  Atk.  96.  98.  Richardson  v.  Greese,  3  Atk.  67.  Eaynes  v.  Mico,  1  Bro.  G.  C.  129. 
Adams  v.  Lavender,  1  M'Leland  &  Young,  51.  And  both  portions  must  come  from  one 
and  the  same  person,  Sir  Robert  Walpde  v.  Lord  Conway,  Bam.  Rep.  153  j  but  see 
Copley  V.  Coi^y,  1  P.  Wms.  147. 

And  it  is  a  general  rule  that  where  a  parent,  or  a  person  in  loco  parentis,  gives  a 
l^;acy  as  a  portion,  and  afterwards  upon  marriage,  or  on  any  other  occauon,  advances 
a  greater  or  equal  sum,  that  sum  shall  be  deemed  a  satisfaction  of  the  legacy,  see  Trimmer 
T.  Bayne,  7  Ves.  616.  Irod  r.  Burst,  2  Freeman,  224.  Bale  v.  Acton,  2  Ch.  Rep.  36. 
Bartop  V,  Whitmore,  1  P.  Wms.  681 ;  Pre.  in  Ch.  541.  Jenkins  v.  Powell,  2  Vern. 
115.  Scotton  V.  Scotton,  1  Str.  235.  Biggleston  v.  Grubb,  post.  Monde  v.  Lord 
Monck,  1  Ba.  &  Be.  298.  Dwyer  v.  Lysaght,  2  Ba.  &  Be.  156.  But  the  sum  advanced 
must  be  equally  certain  with  the  legacy,  and  not  depend  upon  contingencies,  Spinks 
r.  Robins,  2  Atk.  491.  And  where  ttie  advancement  is  made  in  satisfaction  of  a 
different  cltum,  and  given  absolutely,  but  the  legacy  with  limitations,  the  advancement 
shall  not  be  a  satisfaction  of  the  legacy,  Baugh  v.  Reed,  3  Bro.  G.  C.  191.  Roome  v. 
Roome,  3  Atk.  181.  Robinson  v.  Vfhitley,  9  Ves.  577.  But  in  order  to  apply  these 
general  rules  as  to  double  provisions,  the  donor  must  be  a  parent,  or  a  person  in  loco 
piarentis.  Per  Sir  WUliam  Grant,  Wetherby  v.  Dixon,  19  Ves.  412.  And,  therefore,  no 
presumption  of  satisfaction  arises  between  a  putative  father  and  illegitimate  child,  Pye 
Ex  parte.  Duhosi  Ex  parte,  18  Ves.  140.  Wetherby  v.  Dixon,  19  Ves.  407.  Richard- 
son T.  Elj^inslone,  2  Ves.  jun.  464.  PovxU  v.  Cleaver,  2  Bra  C.  C.  600.  Spinks 
T.  Robins^  2  Atk.  492.  Shudal  t.  Jekyll,  2  Atk.  518.  And  it  is  the  unquestionable 
doctrine  of  the  Court,  that  where  a  parent  gives  a  legacy  to  a  child,  not  stating  the  pur- 
pose with  reference  to  which  he  gives  it,  the  Court  understands  him  as  giving  a  portion  ; 
and  if  the  father  afterwards  advances  a  portion  on  the  marriage  of  that  child,  though 
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of  less  amount,  it  is  a  satisfaction  of  the  whole,  or  in  part,  per  Lord  Eldon,  Pye  £z  pute, 
ihihost  Ex  parte,  18  Yes.  151.  Notwithstanding  this  authority,  it  is  apprehended 
that  there  is  no  case  in  which  the  Court,  in  the  absenoe  of  evidence,  or  intention  expressed 
upon  the  inatruments,  whereby  the  double  portions  are  given,  has  decided  that  nm- 
jAiciter  an  advancement  of  a  less  sum  by  a  parent  to  a  child,  will  be  a  satisfaction  pro 
tanto  of  a  legacy  of  a  larger  sum  given  by  the  parent  to  that  child  ;  Or  where  there 
has  been  a  prior  provision  oy  settlement,  a  smaller  subsequent  provision  by  will  has  been 
held  to  be  a  satisfaction  pro  tanto  of  the  provision  by  settlement.  It  is  to  be  obeerred 
that,  in  Jesson  v.  Jesson,  2  Vern.  255,  the  settlement  was  qualified  by  the  terms, "  unless 
preferred  in  my  life."  And  in  Hoskins  v.  Hoskins,  Pre.  in  Ch.  263,  evidence  was 
admitted  to  prove  that  the  latter  sum  was  given  in  satisfaction.  And  in  Warrm  v. 
Warren,  1  Bro.  G.  G.  310,  it  appeared  upon  the  face  of  the  will  that  the  testator  had 
forgotten  the  settlement.  On  the  contrary,  in  Savile  v.  Savile,  16  Yin.  Abr.  442, 
it  was  insisted,  that  in  the  case  of  double  portions,  there  is  no  instance  where  the  second 
provision  is  less  than  the  first,  that  ever  it  was  held  a  satisfaction ;  and  Tracy,  J.,  held 
accordingly,  and  observed  that  in  all  the  cases  cited,  the  second  sum  was  more,  or  at 
least  equal  to  the  firstproviaon.  And  in  Warren  v.  Worren,  1  Bro.  C.  C.  310,  AshurtU 
J.,  says,  "  Duffield  v.  Smith,  2  Vern.  258,  was  held  no  satisfaction,  because  leas."  And 
Lord  Thurlow,  in  Sanbury  v.  Hanhury,  2  Bro.  C.  C.  360,  says,  "  Is  there  any  case  where 
the  second  portion  has  been  held  a  satisfaction,  that  it  was  not  a  plenary  portion,  to  take 
effect  in  all  events."  And  Lord  Northington,  m  Byde  v.  Byde,  2  Eden's  Rep.  23,  saya. 
"  The  plaintiffs  say,  that  a  double  portion  must,  first,  be  a  legacy  equal  to  the  portion " ; 
secondly,  equally  beneficial ;  and,  thirdly,  ejusdem  natures  and  certain  ;  and  it  is  true 
that  where  the  question  arises  upon  a  simple  devise  of  a  legacy  of  a  sum  to  a  child, 
without  the  intimation  of  the  amount  and  intended  application  of  itr— these  are  estab- 
lished rules.  And  it  is  stated  to  have  been  said  by  the  Court,  in  Grimes  v.  AUeyn. 
that  they  had  never  gone  so  far  as  to  deduct  the  less  portion  by  will  from  the  larger  by 
gift,  see  Hanburyy.  Hanbury,  2  Bro.  C.  G.  360.  And  in  Ra'mvas  v.  Powel,  1  P.  Wma 
297.  Barret  v.  Beckford,  1  Yes.  520,  the  Court  says,  where  a  sum  of  money  is  given  by 
settlement,  and  a  like  or  greater  sum  is  given  by  will,  the  Court  has  presumed  satis- 
faction, thereby  impl3nng  that  a  less  sum  would  not  be  a  satisfaction.  And  Mr.  Cat, 
in  his  note  to  Blandy  v.  Widmore,  1  P.  Wms.  324,  states  as  one  of  the  distinctions 
between  satisfaction  and  performance,  that  in  cases  of  satisfaction  the  presumption 
will  not  hold,  where  the  thing  substituted  is  less  beneficial  in  amount,  as  satisfaction 
implies  doing  something  equivalent. 

A  residue  given  by  will  cannot  be  taken  as  a  satisfaction.  Barrel  v.  Beckford,  1  Yes. 
520.  Alleyn  v.  Alleyn,  2  Yes.  38.  Devese  v.  Pontet,  cited  in  Pre.  Cha.  240.  Fara- 
ham  V.  Phillip,  2  Atk.  216.  FreeTnanOe  v.  Banks,  5  Yes.  79.  Thoush  Lord  Thwlou 
said  that  a  re«due  should  go  in  satisfaction  of  a  portion,  D.  per  Lord  Thurlow,  Bickman 
T.  Morgan,  1  Bro.  C.  C.  63,  but  where  a  testator  says,  that  be  gives  so  much  of  hia 
residuary  estate  as  shall  be  of  the  value  of  £2000,  whether  that  would  not  be  a  satia- 
faction  of  a  portion  of  £2000,  guasre  per  Sir  WiUiam  Grant  in  Bengough  v.  Walker,  15 
Yes.  515  1 

Distinctions  have  been  established  between  cases  of  satisfaction  and  performance, 
see  Garthshore  V.  Chalie,  10  Yes.  12.  Goldsmidv.  Gddsmid,  1  Swans.  219.  Walhenv. 
Smith,  4  Mad.  325.  Adams  v.  Lavender,  1  M'Lel.  &  Young,  51,  and  though  it  seems 
doubtful  whether  there  can  be  a  part  satisfaction  in  the  absence  of  evidence  or  intention ; 
yet  there  may  be  a  part  performance ;  in  a  covenant  to  purchase  and  settle  lands  of  a 
given  value,  a  purchase  is  taken  in  fee  in  the  name  of  the  covenantor  of  lands  of  a  less 
value ;  upon  his  death  intestate,  the  purchase  shall  be  considered  as  made  in  part 
performance  of  the  covenant,  Ledtmere  t.  Earl  of  Carlisle,  3  P.  Wms.  228.  Somen 
V.  Sotoden,  ib.  Mr.  Cox's  note,  ib.  Deacon  v.  Smith,  3  Atk.  323.  Attorney-General 
v.  Whorwood,  1  Yes.  540.  Davies  v.  Hmvard,  5  Bro.  Pari.  Ca.  552.  So  where  a  hus- 
band covenants  to  leave  his  wife  after  his  decease  a  sum  of  money,  and  dies  intestate, 
her  distributive  share  under  the  statute  shall  go,  if  greater  or  equal  in  performance,  if 
less  in  part  performance  of  the  covenant,  Blandy  v.  Widmore,  1  P.  Wms.  324.  Lte  v. 
D^Aranda,  1  Yes.  1.  And  it  makes  no  difference  whether  the  husband  covenants  to 
leave,  or  that  the  executors  shall  pay,  per  Lord  Hardwicke,  Lee  v.  D^Araru^,  1  Yes. 
2  ;  or  whether  the  wife  takes  out  administration  or  not,  per  Lord  Eldon,  in  Garth- 
shore  V.  Chalie,  10  Yes.  12.  So  a  period  of  six  months  has  been,  in  cases  of  satisfaction 
considered  material,  and  in  cases  of  performance  little  regard  has  been  pud  to  it  by  the 
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Court,  Garthshore  v.  Chalie,  lU  Ves.  8,  and  aee  Sparkes  v.  Cator,  3  Ves.  530 ;  but 
where  the  husband  covenanted  to  pay  a  sum  within  two  years  after  marriace,  and  if  he 
died  his  executor  should  pay  ;  having  died  after  the  two  years  leaving  a  larger  sum, 
it  was  held,  there  having  been  a  breach  of  the  covenant  in  his  lifetime,  a  distributive 
share  under  the  statute  would  not  be  a  performance  of  the  covenant,  OIvkt  v.  Brig- 
house^  cited  in  1  Vee.  1 ;  and  see  Garthshore  v.  Chalie,  10  Yes.  12 ;  and  see  Adams  v. 
Lavender^  \  M'Leland  &  Young,  51. 

Martin  Leake,  Plaintiff ;  (l)  and  Thomas  Bknnbtt  and  Hannah  his  Wife,  Wivell, 
who  married  Euzabeih,  Sister  to  Hannah,  and  Thomas  Norton,  Defendanis. 

February  2\st,  1737.    1  Atk.  471. 

t^r  J.  L.  gives  by  a  codicil  to  his  will,  to  his  niece  during  her  life,  his  house,  with  the 
household  goods,  <&c.,  that  shall  be  found  therein  at  the  time  of  his  decease ;  The 
word  with  so  conjoins  the  devise  of  the  house  and  household  goods,  that  the  devisee 
can  only  have  a  life  estate  in  both.  (See  Hicharda  v.  Baker,  2  Atk.  321.)  The  word 
with  would  have  the  same  effect  in  a  grant. 

Sir  John  Lsaks,  by  his  will,  dated  18  Feb.  1717,  bequeathed  as  follows : — 1  ^ive 
to  my  nieces  Hannah  Martin,  and  Elizabeth,  or  which  shall  be  living  at  the  time 
of  my  [286]  death,  all  my  plate,  household  goods,  &c.,  which  shall  be  in  my  house 
at  Maze  HUl,  at  the  time  of  my  decease. 

By  a  codicil,  dated  1st  of  August  1719,  he  bequeathed  as  follows: — I  give  to 
Hannah  Martin  £100  -per  ann.  for  life,  over  and  above  what  I  have  given  her  by 
my  will.  I  also  give  to  the  said  Hannah,  during  the  term  of  her  natural  life,  the 
house  at  Maze  HUl,  with  all  the  household  goods,  plate,  and  furniture,  and  all  the 
goods  that  shall  be  found  therein  at  the  time  of  my  decease,  except  my  wearing 
apparel. 

Both  the  nieces  were  living  at  the  time  of  the  testator's  death,  but  Elizabeth  after- 
wards died. 

The  bill  was  for  an  account  of  the  furniture  and  goods,  and  to  setUe  the  rights  of 

the  parties. 

The  question  was,  whether  Hannah  Bennett  was  entitled  to  the  furniture  and 
goods  absolutely,  or  for  her  Hfe  only. 

Mr.  Fazakerley,  Mr.  Hamilton,  and  Mr.  Bicknell,  for  the  plaintiff. 

The  house  is  clearly  given  for  life  only,  and  whatever  is  given  under  a  una  cum  or 
simul  cum,  is  understood  to  be  given  for  the  same  interest  as  the  principal  matter.  It 
would  be  so  if  a  grant  were  made  of  certain  lands,  with  all  and  singular  other  lands, 
commons,  &c. 

In  1  Bd.  Abr.  844, 1.  n.  2,  it  is  said,  that  if  a  man  devise  Bladcacre  to  one  in  tail, 
and  also  Whiteacre,  the  devisee  shall  have  an  estate  tafl  in  WhUeacre  likewise,  because 
it  is  all  one  sentence.  In  Cole  v.  Rawlinson,  1  Salk.  234,  the  same  effect  was  given 
to  the  word  also,  which  is  now  contended  for.  If  it  had  been  intended  that  as  large 
an  interest  should  pass  by  the  codicil,  as  had  been  given  by  the  will,  there  would  have 
been  no  necessity  for  mentioning  the  goods  in  that  way.  If  then  an  interest  for  life 
only  is  given  by  the  codicil,  the  greater  interest  g^ven  by  the  will  is  thereby  revoked, 
Coke  V.  Bullock,  Cro.  Jac.  49. 

Mr.  Chute,  for  the  defendant  Wivell,  who  had  married  the  other  niece,  Elizabeth, 
contended  that  by  the  will,  Elizabeth  and  Hannah  were  tenants  in  common,  and  that 
the  representative  of  Elizabeth,  was  therefore  entitled  to  one  half  of  the  goods,  subject 
to  the  life  estate  of  Hannah,  given  by  the  codicil. 

Mr.  Browne  and  Mr.  CU^fce,  for  the  defendants  Bennett  and  Hannah,  his  wife, 
contended  that  the  two  nieces  by  the  will,  would  have  been  entitled  as  jointenants, 
and  that  the  codicil  must  either  be  construed  to  give  an  absohite  interest  [286]  in  the 
goods  to  Hannah,  or  if  the  words  in  the  codicil  should  be  held  to  give  only  an  estate 
for  life,  then  the  bequest  by  the  will  must  stand  good,  so  far  as  it  is  not  altered  by  the 
codicil.  That  as  the  testator's  son  died  betw^een  the  date  of  the  will  and  that  of  the 
codicil,  it  would  be  strange  to  suppose  that  the  testator  intended  to  give  lo  his  niece 
a  less  beneficial  interest  in  the  goods  at  the  time  when  he  was  increasing  his  bequests 
to  her  in  respect  to  the  additional  £100  per  ann.  and  the  house. 
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Feb.  21,  1737.— Z^fi  Chancellor.  The  question  is,  whether  thk  be  an  absolute 
devise  to  Hannah,  or  for  life  only. 

The  first  consideration  is,  what  she  would  have  taken  under  the  will. 

It  is  plain  the  nieces  would  have  taken  as  joint-tenants,  and  only  the  particular 
goods  so  Dequeathed,  for  the  goods  excepted  they  could  not,  though  in  the  house  at 
Greenwich ;  and  the  survivor  would  have  taken  the  whole. 

The  codicil  has  made  a  tota]  alteration  in  two  respecU ;  instead  of  a  joint  interest, 
it  is  made  a  sole  interest,  instead  of  an  absolute  property,  an  interest  for  life ;  and 
Hannah  likewise  takes  the  goods  excepted,  and  consequently  it  is  a  revocation  of  the  will, 
and  an  entire  new  bequeet.  If  the  codicU  had  stood  alone,  it  would  have  been  plaislj 
a  gift  of  the  goods  for  Ufe  only ;  and  the  word  leiih  being  made  use  of.  it  so  conjwu 
the  devise  of  the  house,  and  household  goods,  that  the  devisee  can  have  no  larger  interest 
in  the  household  goods,  than  was  expressly  limited  as  to  the  house.  If  the  words  "  during 
her  natural  life  "hod  been  subjoined  to  the  devise  of  the  house,  it  had  not  been  so  clear 
a  case,  though  I  think  that  would  not  have  varied  the  law  of  the  case  neither ;  but  those 
words  being  put  before  the  devise,  must  operate  equally  on  both  parts  of  the  subsequent 
devise,  and  the  same  interest  pass  in  both.  The  word  with  would  have  had  the  same 
effect,  and  been  construed  in  the  same  mumer  in  the  case  of  a  grant. 

His  Lordship  took  notice  of  a  case  in  1  RoL  Abr.  844,  letter  M.  Na  2.  If  a  man 
devise  Blackacre  to  one  in  tail,  and  also  Whiteacre,  the  devisee  shall  have  an  estate  tail 
in  WhiUacre  Ukewise,  for  this  is  all  one  sentence,  and  consequently  the  words  that 
make  the  limitation  of  the  estate  go  to  both,  Trinity.  40  Elis.  B.  B.  He  cited  too  the 
case  of  Cole  r.  Rawlinson,  Salk.  234,  where  the  word  also  had  the  like  e^ct,  and  the 
same  construction  put  upon  it. 

Mr.  Fazakerlet/,  on  behalf  of  the  plaintiff,  insisted  upon  [2873  defendant's  giving 
security  for  the  goods,  as  the  Court  had  determined  she  had  only  an  interest  for  life. 

Lord  Chancellor  said  he  never  knew  it  done,  and  therefore  would  not  oblige  the 
defendant  to  do  it  in  this  case,  but  directed  an  inventory  to  be  made  by  the  defendant 
Benneity  and  signed  by  him  and  his  wife,  and  to  be  delivered  to  the  plaintiff.  (So 
BUI  V.  Kinaston,  2  Atk.  82.   Foley  v.  BunuU,  I  Bro.  C.  C.  279.) 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken,  from  Lord 
Sa^wicke^s  Note-book.   The  judgment  from  Atkyfu. 


Samuel  Newstead,  John  Stokes,  and  Sussannah  his  Wife,  Joseph  Atkinson  and 
EuzABETH  his  Wife,  and  Samuel  Newstead  the  Elder,  a  Bond  Creditor,  Plain- 
tiffs and  Samuel  Seakle,  Thomas  Miller,  a  Mortgagee,  Jamss  Balls,  and 
Others,  Defendants. 

[See  Doe  v.  Manning,  1807,  9  East,  68 ;  Dickenson  v.  Wright,  18G0,  5  H.  &  N.  412 ; 
Clarke  v.  Wright,  1861,  6  H.  &  N.  867,  879.  Distinguished,  Smilh  v.  ChtrrelU  1867, 
L.  R.  4  Eq.  396.  Commented  on,  Pricf.  v.  Jenkins,  1876,  4  Ch.  D.  483  (reversed 
on  different  point,  5  Ch.  D.  619).  Followed,  Gale  v.  Gale,  1877,  6  Ch.  D.  144- 
Approved,  Mackie  v.  Herberfson,  1884,  9  App.  Cas.  ;j.'Ifi.  Discussed  and  principle 
not  extended  to  widower's  children.  In  re  Cameron  and  Wells,  1887,  37  Ch.  D.  32. 
See  also  Tvcker  t.  Bennstf,  1887,  38  Ch.  D.  10.  Explained,  De  Meatrt  t.  Wut, 
[1891]  A.  C.  264 ;  Att.-Gen.  v.  Jacobs  SmUh,  [1895]  2  Q.  B.  341.] 

March  ind,  1737.   1  Atk.  265. 

A  widow  who  had  two  children  bv  a  former  husband,  and  these  two  children,  each  of 
them  a  child,  and  being  entitled  after  the  death  of  her  mother,  to  certain  freehold, 
copyhold,  and  leasehola  estates,  by  articles  before  her  second  marriage,  to  which  her 
husband  was  a  party,  and  with  his  consent,  covenanted  that  trustees  should  stand 
seised  of  the  freehold,  copyhold,  and  leasehold  estates,  if  no  issue  of  the  marriage,  in 
moieties  ;  one  to  the  {Jamtiff,  her  grandson,  his  heirs  and  assigns,  the  other  to  her 
grand-daughter  in  fee ;  proTided,  if  there  should  be  any  child  or  children  of  the 
marriage,  such  child  or  children,  to  have  an  equal  share  of  the  said  estates  with  the 
grandson  and  grand-daughter  j  The  husband  and  wife  afterwards  mortgage  the 
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estateii  tu  peniOQs  wliu  hud  notice  of  the  articles ;  Declared  that  the  articles  are  no 
voluntary  agreement,  but  a  binding  one,  and  that  it  was  not  fraudulent  and  void 
against  Bubwquent  purchasers  or  creditoTS.(2) 

Elizaheth  Martin  was  entitled,  under  the  will  of  her  father,  John  Comuxdlis,  dated 
in  1 798,  to  certain  freehold,  copyhold,  and  leasehold  estates,  of  the  annual  value  of  £150, 
after  the  death  of  her  mother,  Grace  Cormcallis ;  and  by  her  first  husband  had  issue 
Misabeth,  the  mother  of  the  plaintiff,  Samuel  Newstead,  and  the  plaintiS  Susannah 
Stokes,  the  mother  of  the  other  plaintiff,  Elisabelh  Atkms(m. 

[288]  After  the  death  of  her  first  husband,  Elizabeth  Martin  married  the  defendant 
Samuel  Setwle,  and  by  indenture,  by  way  of  settlement,  made  previous  to  that  marriage, 
and  dated  the  30th  of  April  1709,  recitme  the  will  of  John  Comioallis,  and  that  it  lud 
been  agreed  that  Elize^th  Martin  should  dispose  and  settle  her  estate  to  the  uses  and 
purposes  thereinafter  mentioned  ;  the  said  Elizabeth  Martin,  with  the  consent  of  the 
said  Samuel,  for  the  settlement  of  her  estate  upon  such  children  and  grandchildren 
of  her  the  said  Elizabeth,  as  she  should  have  livmg,  either  by  her  late  husband,  John 
Martin,  or  by  Samuel  Searle,  at  the  time  of  her  death,  covenanted  that  the  trustees 
should,  after  the  death  of  Grace,  stand  seised  of  the  premises  to  the  uses  thereinafter 
mentioned  ;  that  is  to  say,  To  apply  the  rents,  during  the  coverture,  in  manner  therein 
mentioned,  whereby  power  was  reserved  to  Elizaheth  to  charge  the  estates  with  £2UU, 
to  be  paid  after  her  decease,  as  she  should  appoint,  and  for  want  of  such  appointment, 
to  be  paid  to  her  husbtuid ;  and  after  the  deaths  of  Grwx  and  El^aixth^  if  there  shfHild 
be  no  issue  of  the  marriage  between  Samuel  Searle  and  Eliaabeth^  living  at  her  decease, 
to  convey  one  moiety  of  the  premises  to  the  plaintiff,  Samuel  Netostead,  his  heirs  uid 
assigns,  and  the  other  moiety  to  the  plaintifi,  Susannah  Stokes,  for  life ;  and  after  her 
decease,  to  her  said  grand-daughter,  the  plaintiff,  Elizabeth  Atkinson,  in  fee,  provided 
that  if  there  should  be  any  chfldren  of  the  marriage  between  [289]  Samuel  Searle  and 
Elizabeth,  such  children  should  share  equally  with  the  children  of  the  first  marriage. 

The  marriage  took  effect,  and  after  the  death  of  Grace  in  1719,  the  husband,  Samuel 
Searle,  entered  upon  the  premises,  and  received  the  profits,  and  continued  so  to  du 
notwithstanding  the  death  of  his  wife,  Elizaheth,  in  Nov.  1733,  without  leaving  any 
issue  by  him. 

By  inctenture  of  15th  of  May  1710,  between  Searle  and  Elizabelli,  his  wife,  of  the 
first  part,  and  Coleman  and  others  trustees,  of  the  second  mrt,  reciting  the  will  of 
J^m  Oomwallis,  and  the  articles  of  30  April  1709,  and  that  Elisabeth,  previous  to  her 
marriage  with  Searle,  was  indebted  by  a  bond  to  John  Stohs,  in  order  to  indemnify 
SearU  against  that  bond,  it  was  covenanted  that  Searle  and  Elizaheth,  his  wife,  should 
levy  a  fine  to  the  use  of  Coleman,  &c.,  for  500  years,  in  trust  to  raise  £200.  The  leasehold 
estates  were  also  assigned  to  Coleman  for  the  separate  use  of  Elizabeth,  for  her  life, 
and  afterwards  as  she  should  appoint. 

By  indenture  of  4th  of  March  1719,  reciting  the  above  deed,  and  that  a  fine  had 
been  levied  accordingly,  and  that  Searle  and  his  wife  had  occasion  to  borrow  £200,  in 
consideration  of  £200  paid  to  defendant  Searle,  Coleman,  &c.,  with  the  consent  of  Searle 
and  his  wife,  convey  the  freehold  premises  to  Thomas  Pinder  to  hold  for  the  residue 
of  the  term  of  500  years,  redeemable  on  payment  of  £200  and  interest  by  Searle  the 
husband,  and  his  heir ;  and  as  a  further  security  by  the  same  indenture,  assign  the 
leasehold  premises  to  Thomaa  Pinder.  This  mortgiu^  through  divers  mesne  assign- 
ments, had  become  vested  in  the  defendant  Miller,  who  having  advanced  chvers  other 
sums  to  ijearle  and  his  wife,  claimed  £1310  as  due  upon  that  security,  and  insisted  tliat 
he  had  no  notice  of  the  claim  of  the  platntiSs. 

It  was  admitted,  that  all  the  sulisequent  deeds  by  which  he  claimed,  were  founded 
on  that  of  4th  March  1719,  and  that  he  must,  therefore,  be  affected  by  any  notic« 
which  that  deed  conveyed. 

The  object  of  the  biU  was  to  obtain  payment  of  the  bond  debt  out  of  the  estate,  and 
that  the  other  plaintiffs  might  have  a  conveyance  and  assignment  of  the  estatea  upon 
the  foot  of  the  articles  of  iiOth  April  1709,  and  to  set  aside  incumbrances  upon  the 
estates  made  in  prejudice  of  the  articles,  and  to  have  satisfaction  for  breaches  of  the 
covenants  in  the  articles,  and  for  accounts  of  rents  since  the  death  of  Elizahsth  Searle. 

[290]  Mr.  Attorney-General,  for  the  plaiDti&,  contended  that  as  to  the  mortgagees, 
there  was  clear  evidence  of  notice  that  Finder,  the  original  mortgagee,  took  his  convey- 
ance from  the  trustees,  and  not  from  the  husband  and  wife ;  that  the  |dainti&  were  not 
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mere  volunteers,  for  that  every  reciprocal  stipulation  previous  to  marriage,  imports  a 
consideration.  In  this  case  the  husband  would  have  been  tenant  by  the  curtesy  of 
the  freehold,  and  would  have  had  an  absolute  power  to  dispose  of  the  leasehold.  lo 
Osgood  V.  Strode,  2  P.  Wms.  245,  the  question  was,  as  to  a  remote  relation  claiming 
after  a  previous  estate  tail.  Here  the  plaintiffs  were  the  primary  objects  of  the  settle- 
ment ;  they  were  to  be  preferred,  or  at  least,  to  take  equally  with  the  children  of  the 
second  maniaga  In  Lechmere  v.  Lechmere,  Ca.  temp.  Talb.  80,  and  3  P.  Wms.  211, 
the  covenants  of  a  marriage  settlement  were  enforced  for  the  benefit  of  an  heir  at  lav, 
aJthough  he  was  not  one  m  the  immediate  objecta  of  its  provisions. 

Mr.  Attomey-GefUTol,  and  Mr.  Brovcne,  for  the  defendant  MiUer,  the  mortgagee, 
contended  that  the  plaintiffo  were  mere  volunteers,  that  no  consideration  moTedfrom 
them.  That  it  was  the  same  thing  as  if  the  agreement  had  been  made  upon  any  other 
occasion.  That  the  question  was  not,  whether  these  articles  were  fraudulent  as  against 
purchasers,  but  whether  the  Court  would  assist  the  plaintiffs,  who  were  mere  volunteers, 
to  carry  them  into  execution.  That  in  Parry  v.  Hughes,  2  Eq.  Ca.  Abr.  54,  the  Court 
refused  its  aid,  one  claiming  under  similar  circumstances.  In  Osgood  v.  Strode,  2  P. 
Wms.  255,  Lord  Macclesfield  said,  that  the  husband  and  the  wife,  and  the  issue,  were 
the  only  parties  who  could  be  presumed  to  be  stipulated  for  in  marriage  articles,  and 
that  in  Vernon  v.  Vernon,  2  P.  Wms.  595,  the  plaintiffe  had  a  sort  of  claim  which  the 
settlement  might  hare  been  intended  to  satisfy.  That  if  plaintiffs  were  to  be  considered 
as  mere  vc^unteers,  the  question  of  notice  was  immaterial,  but  if  not,  that  no  suffideiit 
evidence  of  notice  had  been  given. 

Mr.  Green,  for  the  defentumt  Searie,  contended  that  he  was  entitled  to  the  equity 
of  redemption. 

Lord  Chancellor.  The  question  is,  whether  the  articles  of  the  .'JOth  of  April  1709, 
are  for  a  valuable  consideration,  and  binding,  or  ought  to  be  considered  as  voluntary 
and  fraudulent,  with  respect  to  subsequent  creditors  or  purchasers. 

[291]  If  I  was  to  lay  it  down  as  a  ixile,  that  such  articles  as  these  are  not  binding,  it 
would  become  impossible  for  a  widow,  on  her  second  marriage,  to  make  any  certain 
provision  for  the  issue  of  a  former,  and  the  second  husband  might  then  c<mtrive  to 
defeat  the  provision  made  for  those  children.  {Vide  Cotton  v.  King,  2  P.  Wms.  368, 674. 
CounUss  of  Sirathmore  v.  Bowes^  2  Bro.  C.  C.  345 ;  1  Ves.  jun.  22.) 

I  am  of  opinion  these  articles  ought  not  to  be  considered  as  a  voluntary  agreement, 
and  that  the  plainti&  are  entitled  to  relief  in  this  Court.  This  is  the  case  of  a  widow, 
who  has  two  children  by  a  former  husband,  and  no  provision  made  for  them,  and  those 
two  children  have  each  of  them  a  child,  and  the  mother  being  in  possession  in  her  own 
right  of  freehold  estate,  leasehold,  and  copyhold,  the  second  husband,  if  there  had  been 
a  child  bom  alive,  would  have  been  entitled  to  be  tenant  by  the  curtesy  of  the  freehold, 
and  also  to  the  leasehold  and  copyhold  immediately  upon  the  marriage. 

To  prevent  this,  by  the  articles  before  the  second  marriage,  £200  is  allowed  to  be 
raised  by  the  wife  out  of  the  estate,  and  in  case  there  should  be  no  children  of  the  second 
marriage,  then  one  moiety  thereof  was  to  go  to  the  plaintiff  Newstead,  his  heirs  and 
assigns,  and  the  other  to  Susanna  Stdces  for  life,  remainder  to  Elizabeth  Atkinson, 
her  heirs  and  assigns,  the  former  her  grandson  by  the  first  marriage,  and  the  latter 
her  daughter  and  granddaughter  ;  but  if  there  should  be  any  child  or  children  of  the 
second  marriage^  then  they  were  to  have  an  equal  share  with  the  plaintiffs. 

Upon  the  mortgage  to  Pinder,  by  the  contrivance  of  some  country  attorney,  Elizabeth 
Searle  and  her  husband  levied  a  fine  ;  and  in  the  deed  to  lead  the  uses  there  is  a  complete 
recital  of  the  will,  under  which  the  wife  claimed,  and  of  her  marriage  settlement,  in 
so  ample  a  manner,  that  the  will  and  settlement  must  necessarily  have  been  laid  before 
him,  and  he  must  consequently  have  had  full  notice  of  it  as  agent  for  the  mortgagee. 

The  children  of  the  first  marriage  stand  in  the  very  same  plight  and  condition 
as  the  issue  would  have  done,  if  there  had  been  any  of  the  second  marriage,  and  even 
are  provided  for  before  them. 

Supposing  there  had  been  issue  of  the  second  marriage,  and  they  had  brought 
their  bill  to  carry  these  articles  into  [292]  execution,  upon  a  decree  in  their  fovour, 
wouM  not  the  children  of  the  first  marriage  have  been  equally  entitled  to  a  benefit 
from  the  decree  1 

Taking  the  case  with  all  its  circumstances,  I  think  the  settlement  no  voluntary 
agreement,  but  a  binding  one ;  the  statute  of  the  13  &  14  of  Eliz.  that  makes  con- 
veyances fraudulent,  are  voluntary  conveyances,  made  against  purchasers  for  a  vahi- 
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able  consideration,  or  bona  fide  creditora  :  but  it  would  be  difHcult  to  shew  that  such 
a  limitation,  as  the  present  case,  has  been  held  fraudulent,  and  void  against  subsequent 
purchasers  or  creditors.  (3){ 4) 

The  present  is  a  stronger  case,  for  here  are  reciprocal  considerations  both  on  the 
part  of  the  husband  and  wife,  by  the  provisioD  under  the  articles  for  the  children  of 
the  second  marriage. 

The  mortgagees  had  notice  that  the  lands  were  liable  to  th(»e  articles,  and  therefore 
tlie^plaintifEs  are  entitled  to  have  the  benefit  of  them  against  the  defendants  who  are 
affected  b;^  notice ;  and  his  Lordship  decreed  an  account  to  be  taken  of  what  is  due 
for  the  prindpal  sum  oi  £200  and  interest,  from  the  death  of  Elizabeth,  the  late  wife 
of  the  dffendant  Seaiie,  deducting  what  ban  been  received  by  Miller  in  respect  of  the 
renta  and  profits  since  the  death  oi  Elizabeth,  and  to  tax  MiUer  his  costs,  so  far  as  relates 
to  the  mortgage  of  £200,  and  upon  being  paid  what  shall  be  reported  due^  [293]  ordered 
the  defendants  Miller  and  Searle  to  convey  the  freehold,  and  to  assign  the  leasehold, 
and  surrender  the  <copyhold  free  of  all  incumbrances  done  by  them  to  the  plaintiff 
Newstead,  Susanna  the  wife  of  Stokes,  and  Elizabeth  the  wife  of  Atkinson,  according 
to  the  several  estates  and  interest  therein  provided  and  limited  to  them  by  the  said 
marriage  articles,  subject  to  the  charge  of  £50  and  interest,  due  on  bond  to  the  plaintif!, 
Samuel  Newstead  the  elder.   (Reg.  Lib.  B.  1737,  fo.  478.) 

(1)  The  statement  of  this  case  is  taken  from  the  Register's  Book,  the  arguments 
of  counsel  from  Lord  Hardwiche's  Note-book,  and  the  jud^ent  from  Atkyns. 

(2)  But  marriage  articles  will  not  be  carried  into  execution  against  purchasers 
for  valuable  consideration,  and  without  notice;  see  Wanoidc  v.  Warwick,  3  Atk. 
292.  West  v.  Brrissey,  2  P.  Wma.  355.  Powell  v.  Price,  ib.  539,  Hart  v.  Middle- 
hurst,  3  Atk.  37G,  and  see  Mr.  /eams's  remarks  upon  these  cases  mFeame's  Contingent 
Remainders,  p.  73.  Nor  will  they  be  carried  into  execution  in  favour  of  collateral 
relations  against  judgment  creditors,  Finch  and  Others  v.  Earl  of  Winchelsea,  1  P. 
Wms.  277,  though  they  will  be  supported  between  relations  in  a  family,  per  Lord 
Hardvncke  in  Goring  v.  Nash,  3  Atk.  188,  and  see  Vernon  v.  Vernon,  2  P.  Wms.  600, 
or  between  parties  to  the  articles  and  their  representatives,  and  mere  volunteers,  West 
V.  Errisey,  2  P.  Wms.  349,  and  see  Warwidc  v.  Warwick,  3  Atk.  293.  KittUby  v. 
Attcood,  1  Vern.  298,  471.  I/Micy  v.  Fatrchild,  2  Vem.  101.  Stej^iens  v.  Trmman, 
1  Vee.  73.  Hart  v.  Middlehurst,  3  Atk.  372.  Barstaw  v.  KUvington,  5  Ves.  693. 
Sutton  T.  Chetwynd,  3  Mer.  249  ;  and  though  it  has  been  formerly  held  that  in  settle- 
ments the  consideration  of  marriage  would  not  only  make  good  against  creditors  and 
purchasers  the  limitations  for  the  husband,  wife,  and  children,  but  would  also  make 
good  all  the  limitations  contained  in  the  settlement,  though  they  were  not  the  immediate 
objects  of  the  settlement,  see  Osgood  v.  Strode,  2  P.  Wms.  252.  Jenkins  v.  Keymis, 
1  Lev.  150,  237 ;  1  Ch.  Rep.  275.  Hamerton  v.  Milton,  2  Wils.  35G  ;  yet  by  modern 
determinations,  against  purchasers,  even  with  notice,  limitations  to  the  brothers  of 
the  settlor,  who  were  not  the  immediate  objects  of  the  settlement,  have  been  held 
void,  Johnson  v.  Legard,  3  Mad.  289  ;  6  Maul.  &  Sel.  60,  and  see  Cormick  v.  She^rd, 
G  Dow.  60. 

(3)  Jenkins  v.  Keymis,  1  Lev.  150  &  237.  There  Sir  Nicholas  Keymis,  being  tenant 
for  life,  remainder  to  his  son  Charles  in  tail,  in  1641,  in  consideration  of  a  marriage 
to  be  had  between  the  son  and  Blanch  Mansell,  and  £2500  portion,  levied  a  jSne  to 
the  use  of  Sir  NichUas  Keymis  for  life,  remainder  to  Charles  and  Blanch  for  their  lives, 
remainder  to  the  heirs  of  the  body  of  Charles  of  Blanch  begotten,  remainder  to  the  heirs 
of  the  body  of  Charles,  with  power  for  Sir  Nicholas  Keymis  to  charge  the  premises 
with  £2000.  Sir  Nicholas  and  Charles,  in  1642,  joined  in  a  lease  and  release  to  David 
Jenkins  and  his  heirs  for  £2000,  on  condition  of  payment  of  £2000  with  interest 
some  years  after,  to  be  void,  Blanch  afterwards  dies  without  issue,  Charles  Keymis 
marries  another  wife,  by  whom  he  had  issue  the  defendant,  and  dies ;  the  mortgagee 
dies-,  and  his  heir  brought  an  ejectment,  and  adjudged  the  lease  and  release  was  no 
good  execution  of  the  power  at  common  law.  He  then  brought  his  bill  in  equity  on 
these  grounds  :  first,  that  the  consideration  of  the  marriage  of  Blanch,  and  the  £2500 
paid  with  her,  did  not  extend  to  the  defendant,  being  an  issue  by  the  second  venter, 
and  so  the  estate  in  remainder  whereby  he  claimed  was  voluntary ;  (two  other  grounds 
not  material  to  this  case)  but  on  the  first.  Lord  Keeper  Bridgman  declared  that  the 
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considerabion  of  £2500  paid  oa  the  first  marriage,  should  extend  to  the  issue  by  the 
second  venter. 

(4)  See  Walker  v.  Burrows,  1  Atk.  94.  Doe  ex  dem.  Watson  v.  MoulUdge,  Cowp. 
705.  Otley  v.  Manning,  9  East's  Eep.  59,  Pulvertoft  .v.  Pulvertoft,  18  Ves.  84,  and 
see  the  note  at  the  commencement  of  this  case. 


The  Mayor,  &c.,  of  York  v.  Pilkington  and  Otlier8.(l) 

[See  Smith  v.  Earl  Brownlow,  1870,  L.  R.  9  Eq.  250  ;  Warrich  v.  Queen's  Colkye. 
Oxf&rd,  1870,  L.  R.  10  Eq.  125;  Belts  v.  Thoms<m,  1871.  L.  R.  6  Ch.  735  (u.) 
Alt.-Gen.  v.  Barker,  1872,  X.  R.  7  Ex.  182;  Commissioners  of  Seicers  of  City  of 
London  v.  Gellatly,  1876,  3  Ch.  D.  615 ;  Mayor  of  Norwich  v.  Brmcn,  1883,  48  L  T. 
901.] 

December  11th,  1737,  and  March  I3tk,  1737.   1  Atk.  282. 

Wliere  there  has  been  a  poasesfiion  of  a  fishery  for  a  considerable  length  of  time,  a  person 
who  claims  a  sole  right  to  it,  against  five  di^erent  lords  of  manors,  and  between 
whom  and  the  plaintiffs  there  is  no  privity,  nor  any  general  right  on  the  part  of  tlie 
defendants,  may  bring  a  bill  to  be  quieted  in  the  po6BeaBion,(2)  and  to  have  his  right 
established,  though  he  has  not  established  his  right  at  taw ;  and  it  is  no  objection 
upon  a  demurrer  to  such  bill  that  the  defendants  have  distinct  rights,  for  upon  au 
issue  to  try  the  general  right,  they  may  at  law  take  advantage  of  their  several  exemp- 

I  tions  and  distinct  rights. 

The  bill  was  brought  by  the  plaintiffs,  who  claimed  several  rights  of  fishery  on  tlie 
river  Ouse  (against  the  defendants,  who  were  the  lords  of  five  several  manors,  and  were 

alleged  to  claim  several  rights,  either  as  lords  of  the  manors,  or  as  occupiers  of  the 
adjacent  lands),  to  be  quieted  in  the  enjoyment  of  their  right  of  several  fishery,  and  for 
an  account  of  the  fish  taken  by  the  defendants. 
To  this  bill  the  defendants  demurred. 

Lord  Chancellor.  Such  a  bill  against  so  many  several  trespassers  is  improper 
before  a  trial  at  law  ;  a  bill  may  be  brought  against  tenants  of  a  lord  of  a  manor  for 
encroach-{294}-nients,  &c.,  or  by  tenants  against  a  lord  of  a  manor  as  a  disturber, 
to  be  quieted  in  the  enjoyment  of  their  common  ;  and  as  in  these  cases  there  is  one 
general  right  to  be  established  against  all,  it  is  a  proper  bill,  nor  is  it  necessary  all  the 
commoners  should  be  parties  (see  Brown  v.  Howard,  1  Eq.  Ca.  Ab.  pL  4,  p.  163. 
Rudge  v.  Hopkins,  2  Eq.  Ca.  Ab.  170,  pL  27.  Poore  v.  Clark,  2  Atk.  515.  Cockburn 
V.  Thompson,  16  Ves.  322) ;  so  likewise  a  bill  may  be  brought  by  a  parson  for  tithes 
against  parishioners,  or  by  parishioners  to  establish  a  modus,  for  there  is  a  general  right 
and  privity  between  them,  and  consequently  it  is  proper  to  institute  a  suit  of  this  kind. 
(Budge  v.  Hopkins,  2  Eq.  Ab.  pi.  27,  p.  170.  But  a  bill  of  peace  will  not  lie  to  seule 
the  boundaries  of  two  manors.  Wake  v.  Conyers,  1  Eden's  Rep.  331 ;  or  of  two  parishes, 
Parish  of  St.  Luke's  v.  Parish  of  St.  Leonards,  1  Bro.  Ch.  Ca.  40.) 

There  is  no  privity  at  all  in  the  case,  but  so  many  distinct  trespasses  in  this  separate 
fishery ;  besides,  the  defendants  may  claim  a  right  of  a  difierent  nature,  some  hv 
prescription,  others  by  particular  grants,  and  an  injunction  here  wquld  not  quiet  tlie 
posBession ;  for  other  persons  not  parties  to  this  bill,  may  likewise  claim  a  right  of 
fishing. 

It  is  more  necessary  too  in  this  case  there  should  be  a  toial  at  law,  for  it  does  not 
clearly  appear,  whether  there  is  a  right  even  in  the  jplaintifte,  and  if  it  should  eventually 
come  out  that  the  Corporation  of  York  are  lords  of  this  fishery,  then  wouU  be  the  proper 
time  to  have  an  injunction  to  prevent  their  being  disturbed  in  their  possession.  His 
Lordship  did  not  give  any  judgment  upon  the  demurrer,  but  ordered  it  to  be  adjourned 
to  a  future  day,  and  on  the  13tli  March  1737  it  came  on  again  to  be  argued. 

Mr.  Brovme  and  Mr.  Famlcerley  in  support  of  the  demurrer. 

The  only  case  in  which  bills  of  this  nature  are  permitted  in  Courts  of  Equity  if. 
where  there  is  one  general  right  extending  to  several  persons,  as  in  questions  between 
a  k)rd  of  a  manor  and  the  tenants,  or  between  a  parson  and  his  panahionera.  In  this 
case  the  defendants  claim  distinct  rights  of  fishery,  for  though  the  questions  as  to  all 
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relate  to  the  same  river ;  yet  different  rights  may  exist  ia  diffei-eut  parts.  Each  part 
is  like  a  distinct  waste.  The  plaintiffs  ckim  an  ancient  preschptiTe  right  in  a  royal 
navigable  river.  The  defendants  may  make  the  same  claim.  This  bill  is  att«npted 
to  be  supported  as  a  bill  of  peace,  and  to  prevent  multiplicity  of  suits ;  but  as  the  de- 
fendants claim  distinct  [295]  rights,  no  issue  that  can  be  framed  will  ascertain  or  settle 
the  rights  of  the  parties.  Ko  determination  as  to  one  will  bind  the  others.  There 
is  no  impediment  to  the  trial  of  the  question  at  law,  and  no  reason  for  resorting  to  this 
Court. 

Mr,  Attorney-General  and  Mr.  Idle,  for  the  plMntifEs. 

The  present  will  be  as  effectual  as  a  bill  of  peace  as  any  bill  can  be  in  any  other 
caae,  for  an  issue  never  can  finally  determine  the  right  of  all,  since  the  verdict  against 
one  is  not  pleadable  against  another.  The  question  and  issue  to  be  tried  in  this  case  is, 
whether  the  plaintiffs  have  a  sole  and  separate  right  of  fishery,  not  what  rights  the 
defendants  may  have.  In  questions  between  lords  of  manors  smd  the  tenants,  the 
general  right  of  the  lord  is  the  only  thing  established.  So  in  cases  of  tithes  the  parson 
claims  one  general  right ;  but  each  of  the  tenants  may  have  a  separate  ground  of 
exemption.  In  the  case  of  the  City  of  London  v.  Perkins^  4  Bro.  P.  C.  157  [2nd  ed. 
3  Bro.  P.  C.  602],  a  decree  was  made  against  the  defendants  and  in  favour  of  the  claim 
of  the  city  to  a  duty  for  the  weigha^e  of  cheese,  without  any  trial  at  law  the  right 
having  been  established  in  former  trials  between  the  city  and  other  parties  ;  and  in 
Wicker  v.  Carter,  1734,  a  bill  was  brought  by  the  lord  of  a  manor  to  establish  a  right  of 
sixpence  for  each  load  of  hay  brought  into  the  market,  and  an  issue  was  directed  by 
Lord  Talbot  to  try  that  right,  although  of  that  6d.,  2d.  was  clumed  by  the  scavenger, 
and  2d.  by  the  housekeeper  against  whose  house  the  cart  stood ;  and  t^e  verdict  being 
in  favour  of  the  lord,  a  decree  was  made  accordingly. 

March  13,  1737. — Lord  Chancellor.  When  uiis  case  was  first  argued,  I  was  of 
ofHnion  to  allow  the  demurrer ;  but  I  have  now  changed  my  (^unicoL 

Here  are  two  causes  of  demurrer,  one  assigned  originally  and  one  now  at  the  bar, 
that  this  is  not  a  proper  bill,  as  it  claims  a  sole  right  of  fishery  against  five  lords  of 
manors,  because  they  ought  to  be  considered  as  distinct  trespassers,  and  that  there  is 
no  general  right  that  can  be  established  against  them,  nor  any  privity  between  the 
plaintiffs  and  them. 

In  this  respect  it  does  differ  from  cases  that  have  been  cited  of  lords  and  tenants, 
parsons  and  parishioners,  where  there  is  one  general  right,  and  a  privity  between  the 
parties.  But  there  are  cases  where  bills  of  peace  have  been  brought,  where  there  has 
been  a  general  right  claimed  by  the  plain-t296]-tiff,  and  yet  no  privity  between  the 
plaintifu  and  defendants,  nor  any  general  right  on  the  part  of  the  defendants ;  and 
where  man^  more  might  be  concerned  than  those  brought  before  the  Court.  Such  are 
bills  for  duties,  as  in  the  case  of  the  City  of  London  v,  Ferkins,  in  the  House  of  Lords ; 
where  the  City  of  London  brought  onlj'  a  few  persons  before  the  Court,  who  dealt  in 
those  things  whereof  the  duty  was  claimed,  to  establish  a  right  to  it,  and  yet  all  the 
king's  subjects  might  be  concerned  in  this  right ;  but  because  a  great  number  of  actions 
may  be  brought,  the  Court  suffers  such  bills,  though  the  defendants  might  make 
distinct  defences,  and  though  there  was  no  privity  between  them  and  the  city. 

X  think,  therefore,  this  bill  is  proper  ;  and  the  more  so  because  it  appears  there  are 
no  other  persons  but  the  defendants  who  set  up  any  claim  against  the  plaintiffs,  and  it 
is  no  objection  that  they  have  sfmarate  defences ;  but  the  question  is,  whether  the 
plaintiffs  have  a  general  right  to  the  sole  fishery,  which  extends  to  all  the  defendants  ; 
for  notwithstanding  the  general  right  ia  tried  and  established,  the  defendants  may  take 
advantage  of  th^r  severalezemptions,  for  distinct  ri^ts. 

Another  cause  of  demurrer  is,  that  the  plaintiffs  have  not  established  their  title 
at  law ;  and  have  therefore  brought  their  bill  improperly  to  be  quieted  in  possession. 
Now  it  is  a  general  rule,  that  a  man  shall  not  come  into  a  Court  of  £quity  to  establish 
a  legal  right,  unless  he  has  tried  his  title  at  law,  if  he  can  ;  but  this  is  not  so  general  an 
objection  as  always  to  prevail,  for  there  have  been  variety  of  cases  both  ways. 

There  are  two  cases  reported  together  in  Prec.  in  Ch.  530,  531.  Bush  v.  Western, 
and  the  Duke  of  Dorset  v.  Serjeant  Girdler,(Z)  in  the  former  it  was  held,  that  a  man 
who  haa  been  in  possesion  of  a  water-course  sixt^  years,  may  bring  a  bill  to  be  quieted 
in  possession,  although  he  [297]  had  not  established  his  right  at  law  ;  in  the  latter, 
that  a  man  who  is  in  possession  of  a  finery,  may  bring  a  bill  to  examine  his  witnesses 
in  perpetvam  rei  memoriom,  and  establish  his  right,  though  he  has  not  recovered  in 
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affirmance  of  it  at  law ;  otherwise,  if  he  is  interrupted  and  dispossessed,  for  then  he 
had  his  r^edy  at  law. 

In  the  present  case  demurrer  was  over-ruled.   (Beg.  lib.  B.  1737,  fo.  180.) 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwicke's  Note-book  ;  the  judgment  from  Atkyns,  which  has  been  compared  and 
found  substantially  to  agree  with  a  manuscript  report  of  the  same  case. 

(2)  So  likewise  where  many  more  might  be  concerned  than  those  brought  before 
the  Court,  such  as  bills  for  duties,  City  of  London  v.  Perkins,  4  Bro.  P.  C.  157  [2nd  ed. 
3  Bro.  P.  G.  602].  But  where  a  question  to  a  fishery  is  only  between,  two  lords  of  manozs, 
neither  of  them  can  come  into  thu  Court  till  the  right  is  first  tried  at  law,  per  Lord 
Hardwicke,  Tenham  v.  Herbert,  2  Atk.  483. 

(3)  In  Weller  v.  Smeal<m,  1  Cox's  Cases,  102,  and  1  Bro.  Ch.  Ca.  572,  Lord  Tkuriow 
says,  "  In  WelhyW.  The  Duke  of  Portland,  in  the  House  of  Lords,  most  of  the  casee  had 
been  looked  to,  and  it  was  found  that,  in  no  instance  except  that  of  Bush  v.  Western, 
this  Court  had  ever  interposed  in  a  mere  question  of  right  between  A.  and  5.,  they 
having  an  immediate  opportunity  of  trying  the  right  at  law  ;  and  see  Anon.  1  Vem. 
172.  East  India  Company  v.  Sandys,  ib.  127.  Patdet  v.  Ingres,  ib.  308.  East 
IndiaConipany  v.  Interlopers,  2  Ch.  Ca.  165.  Whitchurch  v.  Hide,  2  Atk.|_391.  Anon. 
2  Yes.  415.  DUly  v.  Doig,  2  Ves.  jun.  486.  Devonsher  v.  Newenham,  2  Sch.  and 
Lef.  199. 

Twiss  V.  Massey.(I) 
March  IZth,  1737.    1  Atk.  67. 

A  commisaon  of  bankrupt  is  an  action  and  execution  in  the  first  instance.  Separate 
creditors  may  come  under  a  joint  commisaon,  and  prove  th^r  debts. 

A  father  and  son  join  in  trade,  and  have  a  commission  of  bankrupt  awarded  against 
them  jointly  ;  the  bill  was  brought  by  a  plaintifT,  suggesting  that  he  was  a  separate 
creditor  for  the  sum  demanded  by  the  bill ;  the  defendant  pleaded  his  certificate, 
and  that  the  debt  accrued  before  he  became  bankrupt. 

The  <}U6Stion  is,  how  far  separate  creditors  are  affected  by  or  can  act  under  a  yxnt 
commission  of  bankrupt ;  and  Mr.  Browne  for  the  defendant,  cited  Ex  parte  Cromer, 
2  Yem.  706,  where  separate  creditors  were  allowed  to  come  in  under  a  joint  com- 
mission ;  but  the  joint  effects  are  first  to  be  applied  to  pay  the  partnership  debts,  and 
then  the  separate  debts  ;  and  as  to  the  separate  effects,  first  the  separate  creditors,  and 
afterwards  the  partnership  creditors  are  to  be  paid  out  of  the  same ;  and  therefore 
the  plaintiff  might  have  proved  his  debt  under  the  commission. 

Objection,  That  it  was  not  affirmed  in  the  plea,  that  the  certificate  was  ugned  by 
four-fifths  in  number  and  value. 

Mr.  Attorney-General  for  the  ^lea  urged,  that  such  a  particular  averment  was  not 
necessary  in  this  Court,  though  it  might  be  so  at  law ;  for  it  is  to  he  presumed  here 
till  the  [^98]  contrary  is  proved,  as  the  plea  sets  forth,  that  l^e  certificate  had  been 
allowed  by  the  Lord  Chancellor. 

Lord  Chancellor.  As  to  the  objection  of  its  being  a  joint  commisaon,  that  is  no 
objection,  for  it  affects  jcant  and  separate  estates,  because  it  is  never  taken  out  but 
where  both  are  bankrupts  ;  a  commission  of  bankrupt  is  an  action  and  execution  in 
the  first  instance.  Suppose  an  action  against  two  partners,  and  judgment ;  separat* 
estates  are  liable  to  satisfy  that  judgment  j  so  in  case  of  bankrupts,  separate  creditors 
may  come  in  under  that  commission,  as  well  as  joint-creditors. 

As  this  Court  marshals  demands  and  securities,  so  joint  creditors,  as  they  gave  credit 
to  the  joint  estate,  have  first  their  demand  on  the  joint  estate,  and  separate  creditors 
as  they  gave  credit  to  the  separate  estate,  have  first  their  demand  on  the  separate  estate : 
the  joint  commission  therefore  discharges  them  from  all  their  debts  expressly  by  the 
Act  of  Parliament,  which  does  not  mention  joint  or  separate  debts :  (2)  but  if  the 
bankrupt  has  mnce  the  certificate  made  a  new  promise,  Uiat  deserves  a  connderation 
and  entitles  the  plaintiff  to  a  discovery  ;  and  therefore  his  Lordship  ordered,  that  the 
plea  ahoukl  stand  far  an  answer.   (Beg.  Lib.  B.  1737.  fo.  188  b.) 
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(1)  Thia  case  is  taken  from  AUa/iu.  It  does  not  appear  in  Lord  Hardwieke^s  Note- 
book. 

(2)  So  Horsey' s  case,  3  P.  Wms.  24.  Ez  "parte  Yale,  note  A.  ibid,  yfickes  v.  Strahan, 
1  Str.  1157.  Hoioardv.  Poole,  Davies,  431 ;  and  by  6  G.  4,  c.  IG,  a.  62,  joint  creditors 
may  prove  under  a  separate  commission  for  the  purpose  of  voting  in  the  choice  of 
assignees,  and  of  assenting  to  and  dissenting  from  the  certificate ;  but  they  are  not 
to  receive  any  dividend  until  the  separate  creditors  have  been  pud  the  fuu  amount 
of  their  debts. 


[299]  After  Hiijvry  Term,  1737. 
Anonymous.(1) 
a  Atk.  16. 

The  Statute  of  Limitations  will  run,  notwithstanding  the  apptnntment  of 
a  receiver.    See  Sharp  v.  Carter,  3  P.  Wins.  379. 

Lord  Hardwicke  said,  though  a  receiver  is  appointed  by  this  Court,  yet  that  will 
not  alter  the  possMsion  of  the  estate  in  the  person  who  shall  be  found  entitled  at  the 
time  the  receiver  was  appointed,  so  as  to  prevent  the  Statute  of  Limitations  running 
on  during  the  right  in  dispute. 

(1)  This  case  is  taken  from  Atkyns.   It  does  not  appear  in  Lord  Hardwicke's  Note- 
book. 

Da  Oo»ta  Villa  Bbal  v.  M&llish.(1) 

March  Uth,  1737.   2  Atk.  14. 

A  mother  being  appointed  by  her  husband's  will  the  guardian  of  her  children,  by  deed  ! 
agrees  to  permit  her  father,  being  of  the  Jewish  reUgion,  to  have  the  care  and  education  ' 
of  her  children  ;  The  mother  who  had  been  converted  to  Christianity,  and  the  chil- 
dren, both  present  petitions  that  they  may  be  restored  to  their  mother  ;  The  petition 
of  the  mother  is  dismissed ;  but  upon  the  petition  of  the  children,  the  grandfather 
is  ordered  to  deliver  over  the  children  to  the  care  of  their  mother. 

Catherine  Da  Costa  Villa  Heal  having  been  appointed  guardian  of  her  two  children 
by  her  husband's  will,  by  a  deed  of  3rd  May  1734,  made  between  her  and  her  father, 
agreed,  that  if  either  of  her  children  should  die  intestate,  one  moiety  of  what  she  should 
thereby  become  entitled  to,  shouU  go  to  her  father ;  and  further  agreed,  that  she  and 
all  other  persons  who  should,  in  her  right,  be  entitled  to  the  guardianship  of  the  infants, 
should  permit  her  father  to  have  the  care  and  education  of  the  children. 

Mrs.  Da  Costa,  and  her  father,  and  her  late  husband,  were  of  the  Jewish  religion  ; 
but  Mrs.  Da  Costa  was  soon  [300]  afterwards  converted  to  Christianity,  and  married 
Mr.  MeUishi  who,  thereupon  by  an  indorsement  upon  the  deed  of  Srd  May  1734. 
ratified  all  the  covenants  and  agreements  contained  in  that  indenture,  and  undertook 
to  fulfil  all  the  covenants  therein  entered  into  by  his  wife. 

The  children  were  accordingly  placed  under  the  care  of  their  grandfather ;  but 
now  two  petitions  were  presented,  the  one  on  behalf  of  the  mother,  and  the  other  on 
behalf  of  the  infants,  praying  that  they  might  be  restored  to  the  care  of  the  mother. 

Mr.  Jirovme,  Mr.  Idle,  and  Mr.  Clarke,  in  support  of  the  petitions,  contended,  that 
the  guardianship  was  not  assignable,  and  that  the  deed  was  therefore  of  no  effect. 
That  the  grandfather  was  an  improper  person  to  have  the  custody  of  the  persons  of  the 
chiklren,  because  he  had  an  interest  in  their  property  in  the  event  of  their  deaths,  and 
because  he  still  continued  of  the  Jewish  religion. 

Mr.  Attorney-General  and  Mr.  Faeakerley,  for  the  grandfather,  contended,  that 
there  vas  no  ground  for  setting  aside  the  agreement ;  that  although  the  guardianship 
itself  was  not  assignable,  yet  a  guardian  might  agree  who  should  have  the  actual  care 
of  the  children.  No  one  is  bound  to  accept  the  office  of  guardian  ;  by  thia  deed,  the 
mother  has  waived  it ;  and  by  her  second  marriage,  she  is  no  longer  sui  juris.  In 
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Ex  parte  Hopkiiis,  3  P.  Wms.  162,  the  Court  refused  to  deliver  the  infants  to  thar 
father  upon  his  petition.  No  objection  has  been  made  to  the  grandfather,  except  that 
he  is  a  Jew  ;  but  the  law  does  not  deprive  Jews  of  the  guardianship  of  their  children. 
The  act,  1  Anne,  c.  30,  ascertains  the  limits  of  the  law  in  that  respect.  The  iaXYvst  of 
these  children  was  a  Jew,  and  no  doubt  intended  that  his  children  should  be  educated 
in  the  same  religion.  The  real  question  is,  whether  the  Court  will  interpose  to  give 
such  a  guardian  to  Jewish  children  as  may  change  their  religion. 

The  Lord  ChaneeUor  dismissed  the  petition  of  the  mother,  but  upon  the  petition  of 
the  infants  be  observed,  that  although  it  was  probable  that  that  petition  prooeed«l 
from  the  same  hand,  yet  that  was  immaterial,  it  being  the  duty  of  the  Court,  when 
any  application  was  made  on  behalf  of  infants,  to  do  what  was  best  for  their  interest. 
That  the  Court  will  not  take  from  Jews  the  education  of  their  own  children,  but  that 
the  question  was  not,  as  had  been  argued,  whether  the  Court  would  interpose  to  give 
such  a  guardian  to  Jewish  children  as  might  change  their  religion,  but  [301]  whetherthe 
Court  should  not  take  them  from  out  of  the  hands  of  a  person  who  had  no  right  to  the 
^ardianship,  for  the  purpose  of  putting  them  into  the  custody  of  a  person  who  has  a 
right,  and  whose  duty  it  is,  both  natural  and  civil  to  take  care  of  them,  and  who  is  of 
the  reli^on  of  their  country. 

His  Lordship  ordered  that  the  petition  of  the  defendant,  Mrs.  Mellish  be  dismissed ; 
and  xmon  the  petition  of  the  plamtifis,  the  infants,  it  is  ordered  that  the  defendant 
Joseph  Da  Costa,  the  grandfather,  do  forthwith  deliver  over  the  plaintifEs,  the  infants, 
into  the  hands  of  the  said  defendant,  CatheHne  Mellish,  who  is  their  mother  and  guar 
dian.   This  case  appears  in  the  Registrar's  book  under  the  name  of  Villa  Beal  v.  Mellish. 

Mr.  Atkyns,  in  his  Report  of  this  case,  states  his  Lordship  to  have  laid  down  the 
following  rules : — 

That  vying  and  revying  in  affidavits  is  intirely  discountenanced  in  the  Court  of 
Eiag's  Bench,  a  fortiori  in  a  Court  of  Equity. 

That  there  may  be  an  application  to  the  Court  in  the  case  of  a  guardianship  of 
children,  though  there  be  no  cause  depending.  (So  £z  parte  Birchell,  3  Atk.  813,  and 
see  likewise  Hargrave's  and  Butler's  Go.  Litt  88  b,  note  70.  Ex  parte  Whitfield,  2  Atk. 
316.   £z  parte  Mountfort,  16  Yes.  448.   Ex  parte  Myerscough,  1  J.  &  W.  151.)] 

That  it  is  clear  in  point  of  law  a  testamentary  guardianship  is  not  assignable. 

That  the  children  have  a  natural  right  to  the  care  of  their  mother.  (See  Haigrave's 
and  Butler's  Goke  Littleton,  88  b,  note  (66).) 

(1)  The  whole  of  this  case  is  taken  from  Lord  ffardwicke's  Note-book,  except  what 
Mr.  Atkyns  has  stated  Lord  Hardteicke  to  have  said,  which  is  not  to  be  found  in  his 
Lordship's  Note-book.  ...  . 


[302]  RroouT  v.  Lewi8.{1)  -  -  --  ■    ^i,; . 

March  25th,  1738.    1  Atk.  269.  '  "   ,  ji>a..1 

A.  had  £300  per  annum  pin-money,  the  husband  for  several  yeara  before  his  death 
paid  her  £200  only,  but  promised  her  she  should  have  the  whole  at  la£t ;  Held  that 
she  was  entitled  to  the  arrears  of  her  pin-money  out  of  the  estate  upon  which  it  was 
charged.  But  if  the  wife  accepts  less  or  lets  her  husband  receive  what  she  has  a 
right  to  receive  to  her  separate  use,  it  implies  a  consent  in  her  to  such  a  method, 
where  the  husband  and  wife  have  cohabitea  together  for  any  time  after.(2) 

By  the  settlement  made  upon  the  marriage  of  Mr.  and  Mrs.  Lewis,  dated  8th  <^ 
February  1709,  a  term  of  500  years  in  certain  estates  was  vested  in  trustees  upon  trust 
to  raise  and  pay  £300  per  annum,  clear  of  taxes  for  the  separate  and  personal  use  of 
Mrs.  Lewis,  and  subject  thereto  to  Mrs.  Lends  for  Ufe. 

Mr.  Lewis  being  dead,  a  bill  was  filed  by  his  creditors  and  by  the  legatees  and  devisees 
claiming  under  his  will  for  the  due  administratioa  of  his  real  and  personal  estate. 

In  this  cause  Mrs.  Letois  adduced  evidence  to  shew  that  for  twenty  years  past  she  had 
only  received  £200  per  annum  instead  of  the  £300  secured  to  her  by  the  settlement ;  and 
that  in  conversations  upon  that  subject  her  husband  had  said  to  her,  Tou  have  momy 
when  you  want  it,  and  you  will  have  it  all  at  last. 

[303]  Mr.  Broume  forMrs.  Levns,  therefore,  insisted  that  she  was  nowentitled  to  be  pud 
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an  arrear  of  £100  per  annum  for  twenty  years :  md  cited  Countess  of  Wartoide  r. 
Edtoards,  1  Eq.  Ab.  140. 

Mr.  AitoTTtty-Gemral,  on  the  other  side,  insisted  that  having  for  so  long  a  time 
received  only  £200  per  annum,  she  must  now  be  presumed  to  have  given  up  the  re- 
maining £100  per  annum. 

March  25,  1738. — Lord  Chancellor.  I  allow  that  it  ia  a  genera!  rule,  when  a  wife 
accepts  a  payment  short  of  what  she  is  entitled  to,  or  lets  the  husband  receive  what  she 
has  a  right  to  receive  to  her  separate  use,  it  implies  a  consent  in  the  wife  to  submit  to 
such  a  method,  where  the  husband  and  wife  have  cohabited  together  for  any  time  after  ; 
but  here  is  no  pretence  that  the  pin-money  was  departed  from  by  the  wife,  for  there  is 
evidence  of  several  payments  eo  nomine ;  and  though  a  wife  may  come  to  an  agreement 
with  her  husband  m  relation  to  any  thing  she  is  entitled  to  separately ;  yet  this  does 
not  amount  to  a  new  agreement ;  for  here  was  a  promise  she  should  have  it  at  last, 
which  was  an  undertaking  to  pay  the  arrears ;  she  is  therefore  entitled  to  have  the 
arrears  of  her  pin-money  raised  by  the  trustees  out  of  the  eatabe,  which  was  by  settle- 
ment charged  with  it. 

It  appearing  that  the  defendant  I^tois  is  entitled  to  a  provision  of  £300  a-year  for 
her  separate  use  during  the  life  of  her  husband  under  her  marriage  settlement ;  and 
that  for  several  years  past  there  hath  been  a  considerable  arrear  in  the  payment  thereof, 
which  the  testator  declared  his  intention  should  be  made  good  to  her ;  It  is  ordered 
and  decreed  that  the  Master  take  an  account  of  the  arrears  of  the  £300  fr-year,  and 
what  shall  be  found  due  on  the  balance  of  that  account  is  to  be  considered  as  a  charge 
on  the  term  of  500  years  created  bv  tiie  marriage  settlement  for  securing  the  £300  a-year. 
(Beg.  Lib.  B.  1740,  fo.  36.) 

(1)  This  case  is  taken  from  Lord  Sardvncke's  Note-book,  excepting  the  judgment, 
which  is  taken  from  Atkyns. 

(2)  It  seems  to  be  a  general  rule  that  if  the  husband  receives  from  the  trustees  the 
separate  maintenance  of  his  wife,  the  Court  will  not  charge  him  with  more  than  one 
year's  income ;  upon  the  notion  of  the  wife's  consent  to  make  it  a  common  fund  for 
the  expense  of  the  family,  per  Lord  Eldon,  D.  Brodie  v.  Barry,  2  V,  &  B.  39.  Parkes  v. 
Wh-Ue^  D.  per  Lord  Eldm,  11  Ves.  226.  Offley  v.  Offley,  Free.  Ch.  26.  Aston  v.  Aston, 
1  Yea.  267.  D.  per  Lord  Sardioicke,  Lord  Totmsend  v.  Windham,  2  Ves.  7.  Peacock 
T.  Monk,  2  Yes.  190.  Burdon  v.  Burdon,  cited  in  2  Madd.  286.  Though  in  some  cases 
it  has  been  held,  that  she  shall  not  have  the  arrears  of  her  pin-money  even  for  one  year, 
Powell  V.  Hanhey,  2  P.  Wms.  83.  Thomas  v.  Benmt,  ib.  342.  Fowler  v.  Fowler,  3  P. 
Wms.  354.  Squire  v.  Dean,  4  Browne's  Ch.  Ca.  325,  and  Dalbiac  v.  Dalbiac,  16  Ves. 
116.  But  this  rule  proceeds  upon  the  presumption  of  the  wife's  consent  to  make  it  a 
common  fund  for  the  support  of  herself  and  family  ;  therefore  where  part  is  paid  to  her 
and  there  is  a  promise  to  pay  the  residue  of  the  pin-money  as  in  this  case ;  and  see 
Countess  of  Warwick  v.  Edtoards,  1  Eq.  Ab.  140.  pi.  7  ;  or  where  the  wife  lives  separate 
from  the  husband  and  is  not  maintained  by  him  (Lady  Derby^s  case,  cited  in  Aston  v. 
Aston,  1  Ves.  267),  such  presumption  is  repelled  and  the  wife  will  be  entitled  to  the 
whole  arrears  of  her  pin-money. 

[304]  Stephen  Thomson  and  Others,  Creditors  of  James  Hamilton  and  Eobert  Toller, 
and  the  said  James  Hamilton,  Plaintiffs ;  (1)  and  Alexander  Noel  and  Another, 
Trustees  of  the  Marriage  Settlement  of  Robert  Toller  and  his  Wife,  and  the  said 
Robert  TOller  and  his  Wife,  Vefendtmts. 

April  2m,  1 738.    See  £q.  Ca.  Ab.  48 ;  1  Atk.  60. 

A.  by  articles  previous  to  his  marriage  agrees  to  vest  £1000  in  trustees,  the  interest 
thereof  to  be  received  by  A.  and  his  wife,  during  their  Uves,  and  afterwards  to  be 
divided  between  their  issue,  and  gives  the  trustees  a  warrant  of  attorney  to  confess 
judgment  for  that  sum,  which  was  entered  up  accordingly  ;  A.  enters  into  partner- 
ship with  B.  afterwards,  and  being  indebted  to  the  partnership  estate  in  more  than 
his  interest  in  that  estate,  they  submit  the  difference  between  them  to  arbitration, 
and  part  of  the  stock  in  trade  is  awarded  to  be  deposited  in  the  hands  of  a  third  person  : 
any  part  to  be  delivered  to  either  of  the  parties  on  making  it  appear  any  bond  or 
other  debt  due  from  the^ partnership  hod  been  paid  by  either,  the  quantity  to  be 
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delivered  in  proportion  to  the  money  paid ;  The  trustees  in  the  marriage  articles 
having  taken  a  moiety  of  the  stock  in  trade  as  the  property  of  A.,  in  execution  upoD 
the  judgment ;  Upon  a  bill  brought  by  the  partnership  creditors  to  set  aside  the 
execution  and  to  have  the  stock  appropriated  for  the  payment  of  their  debts ;  Held 
that  the  plaintiffs  being  neither  parties  to  the  submission  or  privy  to  the  transacUon, 
were  not  entitled  to  the  benefit  of  the  award. 

The  defendant  Taller,  upon  his  marriage,  on  the  30th  of  December  1729,  entered 
into  articles  in  consideration  of  £1100  portion,  to  vest  f 1000  in  trustees  within  ox 
months  after  his  marriage,  the  interest  thereof  to  be  received  by  him  and  his  vtfe, 
during  their  lives ;  and  alterwards  the  £1000  was  to  be  equally  divided  between  the 
issue  of  that  marriage ;  and,  as  a  further  security  for  the  performance  of  this  agreement, 
^ves  a  warrant  of  attorney  to  the  trustees  to  confess  a  judgment  for  that  sum,  which 
18  entered  up  in  Hilary  Term,  1729.  TdUr  after  that  entered  into  partnership  in  thft 
wine  trade  with  the  plaintiff,  Hamilton,  and  being  indebted  to  the  partnership  estate 
in  a  larger  sum  of  money  than  his  interest  in  the  partnership  efTecta,  or  any  other  pro- 
perty he  had,  could  satisfy,  the  two  partners  submitted  the  difference  between  tnem 
to  arbitration,  and  accordingly  a  parol  award  is  made  on  the  25th  of  March  1734, 
that  forty  pipes  of  wine,  part  of  the  stock  in  trade,  should  be  lodged  in  the  hands  of  a 
third  person,  one  Haytoard  ;  but  any  part  thereof  to  be  delivered  to  either  of  the  part- 
[305]-ners  on  producing  any  bond,  c&c,  which  had  been  entered  into  on  account  of 
the  partnership,  paid  off  by  the  party  producing  the  same  ;  the  quantity  of  wine  to 
be  delivered,  to  be  in  proportion  to  the  money  so  paid  off. 

The  fortj'  pipes  of  wine  were  accordingly  deposited,  with  the  consent  of  Hamiltom 
and  ToUer,  m  the  hands  of  Hayward :  afterwards  a  sdre  facuu  is  brought  on  the  judg- 
ment so  confessed  to  the  trustees  in  the  marriage  articles,  and  on  the  28th  of  March 
1734,  £450,  lOs.  Od.  being  one  moiety  of  the  value  of  the  wine  was  taken  in  «ecution 
by  a  fieri  facias  as  the  property  of  Toller. 

The  bill  is  now  brought  by  Hamilton,  who  is  likewise  a  separate  creditor  of  Toller. 
and  twelve  other  creditors,  on  the  account  of  the  partnership,  to  set  aside  this  execution, 
and  to  have  £450,  10s.  the  value  of  the  moiety  of  the  forty  pipes  of  wine  appropriated 
to  the  payment  of  the  debts  of  these  creditors. 

Mr.  Fasakerley  for  the  plaintiffs,  taking  it  for  granted  the  award,  with  leepet^  to 
the  deposit  of  the  wine,  was  intended  as  a  provision  for  the  creditors  on  the  partnership 
account,  and,  as  a  security  for  the  payment  of  their  debts,  insisted  that  every  award 
when  made  was  considered,  in  point  of  law,  as  the  very  act  of  the  parties  submitting 
to  the  determmation  of  the  arbitrators,  and  as  the  agreement  of  the  parties  themselves ; 
md  it  is  upon  that  footing  an  action  of  debt  lies  against  the  party  on  the  award, 
for  when  a  submission  is  mme  a  rule  of  Court,  an  attachment  lies  for  non-performance 
of  the  award,  as  a  breach  of  his  own  agreement,  which  by  rule  of  Court  he  had  engaged 
to  perform  ;  and  that  this  case,  therefore,  must  be  considered  in  the  same  light,  as  if 
the  parties  themseves  in  the  first  instance  had,  without  the  intervention  of  any  arbitra- 
tors, agreed  to  make  a  deposit  of  these  pipes  of  wine  for  the  purpose  mentioned  in  the 
award ;  that  in  such  case  the  creditors,  though  there  might  be  no  alteration  in  the 
property  made  thereby,  would  have  an  equitable  lien  on  these  wines  specifically  in  satis- 
faction of  their  debts,  and  as  such,  would  prevail  against  any  execution  afterwards 
at  the  suit  of  any  other  person  ;  that  the  judgment  croditors  here,  the  trustees,  merely 
as  such,  had  no  interest  in  these  wines,  but  that  right  must  arise,  if  at  all,  from  the 
fieri  facias,  which  could  not  take  place  here,  as  there  was  a  prior  equitable  lien  upoa 
them ;  that,  indeed,  where  goods  are  specifically  bound  in  equity,  and  a  purchaser, 
without  notice,  <&c.,  afterwards  gains  a  legal  right  in  [306]  them,  having  advanced  his 
money  at  the  time  upon  the  credit  of  those  very  goods,  as  such  purchaser  has  an  equal 
equitable  lien,  and  the  law  too  on  his  side,  his  right  will  prevail ;  but  it  is  otherwise 
where  the  creditor,  at  the  time  his  demand  first  accrued,  relied  only  on  the  personal 
security  and  general  credit  of  his  debtor  ;  there  any  legal  right  which  he  obtains  after- 
ward in  any  of  the  effects  of  his  debtor,  must  be  subject  to  everv  such  trust  or  equitable 
lien  which  they  are  liable  to  in  the  hands  of  the  debtor  himself,  and  such  creditor  can 
only  stand  in  the  place  of  his  debtor,  as  in  the  case  of  bankruptcy,  the  assignees,  dt-, 
though  perhaps  equally  creditors  with  any  others  (who  have  before  obtained  an  e<juitable 
lien  on  any  of  the  bankrupt's  effects  specifically),  and  have  the  law  on  their  side  too, 
the  property  of  the  bankrupt's  effects  Iwing  veated  in  the  assignees,  yet  they  must  only 
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stand  in  the  place  of  the  bankrupt,  and  take  Ub  effects  subject  to  all  those  equitable 
chaises  which  they  were  liable  to  in  the  hands  of  the  bankrupt  Vide  Taylor  v.  Wheeler^ 
2  Salk  449,  and  Burgh  v.  Francis,  1  Eq.  Ca.  Ab.  320. 

Mr.  Noel,  contra,  insisted  that  the  creditors  had  no  right  to  bring  a  bill  to  have  this 
award  carried  into  execution,  not  being  parties  to  the  submission,  nor  concerned 
therein,  it  being  a  matter  altogether  transacted  between  Toller  and  Hamilton  only ; 
and,  therefore,  as  the  creditors  would  not  at  all  be  concluded  by  this  award,  but  at  liberty 
still  to  pursue  their  remedy  as  they  thought  proper,  for  the  recovery  of  their  debts, 
there  was  no  reason  why  they  should  have  anyliaiefit  from  this  award,  because  it 
happened  to  be  in  their  lavour ;  he  rehed  likewise  on  the  want  of  sufficient  evidence 
on  the  part  of  the  plaintifb,  to  prove  the  acc[uie8cence  of  TdUr  in  the  award,  or  even 
his  knowledge  what  the  award  was ;  and,  indeed,  the  only  evidence  to  that  purpose 
was  his  applymg  to  the  arbitrators  before  the  award  was  finally  made,  to  let  him  have 
part  of  the  wine  to  carry  on  his  trade  with  (which  the  arbitrators  would  not  comply 
with),  and  his  agreement  afterwards  with  Hamilton  to  have  the  wines  deposited  in  the 
hands  of  Hayward,  but  no  evidence  that  he  was  present  when  the  award  was  made, 
nor  any  other  evidence  that  he  was  informed  of  the  contents  of  it. 

April  26,  1738. — Lord  Chancellor.  A  bill  to  carry  an  award  into  execution  when 
there  is  no  acquiescence  in  it  by  the  parties  to  the  submission,  or  agreement  by  them 
afterwards  to  nave  it  [307]  executed,  would  certainly  not  lie ;  (2)  but  the  remedy  to 
enforce  performance  of  the  award  must  be  taken  at  law.  It  has  been  said,  the  evidence 
here  of  ToUer's  agreement  to  the  award  after  it  was  made,  was  not  sufficient  to  found 
a  decree  on ;  but  what  he  pxincifttll^  relied  on  was,  that  none  of  the  ][Jatnti&,  the 
credttois,  were  parties  to  the  submission,  nor  did  it  appear  that  they  were  so  much  as 
priry  at  all  to  the  transaction ;  and,  therefore,  as  they  were  under  no  obligation  of 
abiding  by  the  award,  they  ought  not  to  have  the  benefit  of  it ;  and  in  reading  over 
the  award  (which  at  the  time  of  making  it  was  taken  down  in  writing),  he  observed  it 
was  calculated  only  for  the  indemnity  of  Hamilton  against  the  failure  of  Toller,  without 
any  r^ard  had  at  all  to  the  creditors,  there  being  no  provision  made,  that  the  wines 
should  be  sold,  or  otherwise  employed  for  raising  money  for  the  payment  of  debts  of 
the  plaintiffs.  That  though  an  agreement  made  between  the  two  partners  and  par- 
ticular creditors,  to  appropriate  a  particular  part  of  the  partnership  effects  for  the  pay- 
ment of  those  creditors,  might  create  a  Uen  on  those  gooids  specifically  for  the  payment 
of  their  debts,  in  preference  to  the  rest  of  the  creditors ;  yet  an  agre^ent  of  that  kind 
between  the  partners  only,  would  certainly  not  disable  any  of  the  creditors  from  pur- 
suing their  remedy  at  law  against  the  effects  of  the  debtor,  uiy  more  than  if  no  such 
agreement  had  been  made. 

The  bill  dismisBed. 

(1)  The  whole  of  this  case  is  taken  from  Atkyns,  except  some  trifling  alterations 
which  have  been  made  in  the  statement  from  Lord  Hardinicke's  Note-book. 

(2)  So  Bishop  V.  Webster,  1  Eq.  Ab.  51,  but  it  is  now  held  that  a  bill  will  lie  for  the 
specific  ^rformance  of  an  award ;  because  the  award  supposes  an  agreement  between 
the  parties,  uid  contains  no  more  than  the  terms  of  that  agreement  ascertained  by  a 
third  person,  per  Lord  Eldon,  Wood  r.  UrifjUh,  1  Swanst.  Rep.  54,  and  see  Norton  v. 
MasceUl,  2  Vem.  24. 

[308]  John  Wyld,  Brother  and  Heir  at  Law  of  Richard  Wyld,  Plaintiff ;  {I)  and 
Thomas  Lewis  and  Euzabbtu  his  Wife,  Widow  of  Richard  Wyld,  Defendants. 

[See  Blinston  v.  Warburton,  1856,  2  K.  &  J.  402.] 

April        1738.    1  Atk.  432. 

R.  W.,  by  his  will,  gives  to  his  wife  Eliaheth,  all  his  lands  not  settled  in  jointure.  And 
if  it  shall  happen  that  his  wife  lias  no  son  or  daughter  by  him,  and  for  want  of  such 
issue,  then  the  said  premises  to  return  to  his  brother,  if  he  shall  be  living,  and  his 
heirs  for  ever,  paying  to  A.  and  B.  £150  within  one  year  after  her  decease.  Held  an 
estate  taU  in  Elizabeth,  and  that  the  subsequent  words  do  not  controul  the  legal 
operation  of  the  precedent  words  creating  an  estate  tail 

Btchard  Wyld,  by  his  will,  dated  the  15th  of  April  1718,  devised  as  follows:— 
"  I  give  to  my  wife  Elizaieth,  all  my  lands,  dc,  not  settled  in  her  jointure.   And  if  it 
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"  shall  happen  that  my  said  wife  Elizabeth,  shall  have  no  son  nor  daughter,  hy  ma 
"  begotten  on  the  body  of  the  said  Elieabeth,  and  for  want  of  such  issue,  then  the  said 
"  premises  to  return  to  my  brother  John  Wyld,  if  he  lives  so  long,  and  his  heiis  for  ever, 
"  only  paying  to  his  brothers  {A.  and  B.)  the  sum  of  £150  within  one  year  i^r  the 
"  decease  of  the  said  Elisabeth." 

Elizabeth  had  a  daughter  bom  after  the  death  of  the  testator,  and  since  dead.  The 
bill  was  now  brought  by  John  Vt'yld,  the  brother  of  the  testator,  and  who  is  likewise  his 
heir  at  law,  to  restrain  the  defendants  from  committing  waste,  and  for  an  account  ol 
timber  felled ;  and  the  question  was,  what  estate  Eli^ibsth  took  by  the  will,  whether 
in  tail,  or  for  life  only. 

Mr.  Brovme,  for  the  plaintiff,  insisted  she  took  for  life  only  ;  that  the  words  in  the 
will "  if  she  had  no  son  or  daughter "  would  certainly  not  raise  an  estate  tail  by  im{Jica- 
tion,  and  the  subsequent  words  **  for  want  of  such  issue  "  will  not  enlarge  the  estate, 
the  word  "  such  "  restraining  the  word  "  issue  "  to  mean  only  such  son  or  daughter ; 
that  the  word  "  issue  "  received  such  a  restrained  construction  for  the  same  reason, 
in  the  case  of  Pofham  v.  Bamfield,  1  Salk.  236,  for  there  the  devise  was  to  A.  for  life, 
remainder  to  the  first  [309]  son  of  A-,  in  tail  male,  and  so  on  to  the  tenth  son,  and  if  A. 
die  without  issue  male,  remainder  over  ;  it  wafi  insisted  A.  had  an  estate  tail ;  but  the 
Court  held  otherwise,  and  construed  the  words,  "  dying  without  issue  male,"  a  dying 
without  such  issue  male. 

That  it  was  the  intent  of  the  testator,  that  Elizabeth  should  ti^  for  life  only, 
a^roears  farther  from  the  limitation  in  the  will  to  John,  if  he  should  be  then  hving : 
so  likewise  from  the  direction  for  psying  the  money  within  a  year,  and  to  the  two 
brothers,  particularly  naming  them,  which  provisions  seem  to  imply  plainly  an  Intention 
in  the  testator,  that  the  estate  of  John  should  commence,  if  at  all,  on  the  death  tA 
Eliz<iAeth,  and  was  not  intended  to  wait  till  an  estate  tail  should  be  spent.  That  the 
limitation  here  to  John  waa  merely  contingent,  and  such  contingency  never  happening, 
because  Elizabeth  had  a  daughter,  the  plamtiff  John  does  not  daim  under  this  devise, 
but  as  heir  at  law  to  the  testator,  is  entitled  to  the  reversion  in  fee  e^iectant  on  the 
estate  for  life,  limited  to  the  wife  under  the  will. 

Mr.  Fazakerley,  contra,  to  prove  this  an  estate  tail,  cited  Newton  v.  Bamasrdine, 
Moore,  127,  and  Byfield's  case,  Hil.  42  &  43  Bli£.  cited  by  Hale,  Chief  Justice,  in  King 
V.  Melling,  1  Ventr.  231,  there  the  devise  was  to  A.,  and  if  he  diee,  not  having  a  son, 
then  to  remain  to  the  heirs  of  the  testator.  "  Son  "  was  there  taken  to  be  used  as  nomen 
coUectivum,  and  held  an  entail.  He  Ukewise  cited  2  Vem.  766,  Pinery  v.  EUcin, 
it  is  said  there,  if  he  die.  not  having  a  son,  that  these  words  create  an  estate  tail  To 
enforce  this  construction,  Mr.  Fazakerley  insisted  on  the  absimUty  which  would 
otherwise  fdilow.  that  supposing  Elizabeth  not  tenant  in  tiul,  but  for  life  only,  with 
a  contingent  limitation  to  any  son  or  daughter  of  her's,  if  such  son  or  daughter  should 
die  in  the  lifetime  of  the  mother,  though  leaving  issue,  such  issue  could  never  take 
within  the  words  of  the  will,  which  can  never  be  presuimed  to  be  the  intent  of  the  t«etator. 

Mr.  WHbraham  on  the  same  side,  said  in  the  case  of  Popham  v.  Bamfield,  the 
foimdation  the  Court  went  on  in  construing  that  an  estate  for  life  only  was  the  express 
devise  for  life  to  the  first  devisee,  for  the  words  are,  "  there  is  a  mighty  difference 
"  between  a  devise  to  A.,  and  if  he  die  without  issue,  to  B.,  and  a  devise  to  A.  for  life, 
"  and  if  he  die  without  issue,  then  to  B." 

Mr.  Brovme,  in  reply  said,  if  the  testator  by  his  will  had  made  a  cerUdn  and  absolute 
disposition  of  the  whole  fee,  the  [310]  objection  that  the  grandchildren  would  by  this 
construction  be  excluded,  would  be  strong  against  us,  but  here  a  contingent  dispoation 
only,  is  made  of  the  inheritance  to  Johm,,  which  contingency  has  not  tiffin  efie^,  and 
the  estate  descends  as  was  intended  by  the  testator,  S  such  contingency  diould  not 
happen,  so  that  no  exclusion  of  the  grandchildren  could  possibly  be. 

April  26,  1738. — Lord  Ch(mcellor.  It  seems  clear  from  the  words  of  the  will, 
"  as  to  all  my  worldly  estate,"  which  introduce  the  disposing  part  of  the  will,  that  the 
testator  intended  to  make  an  absolute  disposition  of  his  whole  estate  by  his  will,  and 
not  8uf!er  any  part  to  descend  as  undisposed  of,  in  case  of  any  contingency ;  and  as 
he  intended  a  disposition  of  the  whole  by  his  will,  the  objection  that  the  grandchildren 
by  this  construction  are  liable  to  be  excluded,  is  a  very  strong  argument  for  conBtnuog 
this  an  Ktate  tail,  aid  the  inclination  to  avoid  this  absurdity  has  been  the  princi|)al 
reason  for  construing  words  of  the  singular  number,  and  which  are  properly  descriptive 
of  particulu  persona  only,  in  a  collective  sense,  as  including  tiie  deacenaants  ot  the 
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first  taker,  and  was  the  governing  reason,  in  the  caaes  of  Dubber  v.  TtoIIop,  in  B.  R., 
and  Shaw  and  Weigh,  28th  of  April  1729  (3  Danv.  Abr.  178.  pi.  26 ;  Forteflcue's 
Reports,  58  ;  2  Stra.  798  ;  Fitzgib.  7  ;  8  Mod.  253,  382.  Barnaid.  B.  R.  54),  in  Dom. 
Proa  [Ij  Eq.  Ca.  Ab.  185,  pi.  28.  Byfdd's  case,  cited  in  Vent.  231,  ie  full  as  strong 
as  the  present,  here  k  no  mfference  in  the  construction  of  the  devise  of  a  real  estate, 
between  a  provision,  that  if  devisee  dies,  not  having  a  son,  as  it  is  there,  or  if  the  devisee 
has  not  a  son  as  here. 

In  PopAam  v.  Bamfdd^  an  express  estate  for  life  is  limited  to  the  devisee,  which 
has  always  had  a  great  influence  in  the  constniction  of  a  will,  when  the  question  has 
been,  whether  tenant  for  life  or  in  tail. 

Great  stress  has  been  laid  by  the  plaintiff's  counsel  upon  the  word  such,  as  if  it 
restrained  the  word  issue  to  mean  only  such  son  or  daughter,  and  that  the  precedent 
words,  **  if  Elizabeth  has  no  son  nor  daughter,"  will  not  raise  an  estate  tail  by  implica- 
"  tion;  but  in  "Wild's  case,  6  Co.  16  b,  it  was  resolved,  "that  if  A.  deviseth  his  Wds 
"  to  B.  and  his  children  or  issue,  and  he  hath  not  any  issue  at  the  time  of  the  devise, 
"  that  the  same  is  an  estate  tail,  for  the  intent  of  the  devisor  is  manifest  and  certain,  that 
"  his  children  or  issue  should  take,  and  as  immediate  devisee  they  cannot  take,  because 
"  they  are  not  in  rerum  natura,  and  bj^  way  of  remainder  they  cannot  take,  for  that 
'  was  not  his  intent,  for  the  ait  is  imSLediate ;  and,  therefore,  there  such  words 
"  611]  sIiaII  be  taken  as  words  oflimitation,  vvf.  as  much  as  children  or  issue  of  his  body. " 
And  I  am  ci  c^nion  here  the  words  son  nor  daughter  must  be  taken  in  t^e  same  sense 
as  having  no  issue,  and  then  the  word  such  will  have  no  weight,  but  will  amount  to 
the  same  thing  as  if  he  had  said,  for  want  of  issue,  and  the  words,  having  no  issue, 
or  dying  without  issue,  have  always  been  considered  in  the  same  light,  both  m  law  and 
equity. 

The  direction  for  the  payment  of  the  £150  within  a  year,  is  a  very  proper  circum- 
stance in  general  to  be  made  use  of,  to  induce  the  construction  contended  for  by  the  plain- 
tiff, and  what  may  seem  to  imply  an  intent  in  the  testator,  that  the  interest  of  John  Wyld 
under  the  will  should,  if  at  aJU,  commence  on  the  death  of  Elizttbeth,  but  if  the  precedmg 
words  are  proper  to  create  an  estate  tail,  the  leed  operatbn  of  them  cannot  be  con* 
trouled  by  those  subsequent  provisions,  bul  must  therefore  be  dismissed. 
The  Ijird  Chcmedlor  to  his  note  of  this  case  has  added  the  following  memorandum  :— 
I  am  of  opinion,  that  on  the  oonstruotion  of  this  will,  the  wife  took  an  estate  tail, 
for  that  otherwise  the  testator's  grandchildren  would  be  disinherited ;  and  therdoie 
dismissed  the  bill. 

(1)  The  whole  of  this  case  is  taken  fnnn  Atkyns,  which  has  been  (cnnpared  with, 
and  is  found  substantially  to  agree  with  another  manuscript  report  of  the  same  case. 

[31SG  George  Prowse,  Administrator  of  Thouas  Prowse,  Plaintiff ;  (1)  and  George 
Abingdon  and  Wyndbah  Harbin,  Trustees  of  the  Real  Estate,  BuPEaT  Floyer 
and  Ann  his  Wife,  and  Charles  Abingdon,  Defendants. 

April  28th,  1738.    1  Atk.  482. 

Where  a  testator  devises  all  his  lands  to  trustees  upon  trust,  to  sell  a  certain  specified 
part,  and  with  the  money  arising  from  the  sale  to  pay  debts,  and  as  to  the  residue 
to  receive  the  rents  and  profits,  and  by  granting  leases  for  three  lives,  or  ninety- 
nine  years,  determinable  on  three  lives,  to  pay  all  his  debts  and  legacies,  and  subject 
thereto,  he  devises  the  same  to  J.  A.  in  tail-male,  and  gives  to  his  nephew  £500,  to 
be  ^aid  at  twenty-one  or  marriage,  and  makes  his  trustees  executors ;  the  nephew 
having  died  before  twentv-one,  and  unmarried,  and  the  personal  estote,  and  the 
money  arising  from  the  safe  of  the  estate  devised  to  be  sold,  being  insufficient  for  the 
payment  of  debts ;  held,  that  the  £600  legacy  could  not  he  rai8ed,(2^  and  that  the 
Court  would  not  marshal  the  assets  by  throwing  the  debts  upon  tne  real  estate, 
for  the  purpose  of  paying  the  legacy  out  of  the  personal  estate,  the  legatee  having 
died  before  the  time  o(  payment.  (So  Pearce  v.  Lonum,  3  Yes.  136.  Reynish  v. 
Martin,  3  Atk.  330.  conim.) 

Thomas  Complon,  by  his  will  dated  13  August  1718,  devised  all  his  lands  to  John 
Clement  and  John  pTOitae,  and  [313]  their  heirs  for  ever,  in  trust,  that  they  should 
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with  all  convenieat  speed  sell  the  lands  in  Mmdford  and  Pinardt  and  with  the  mmsf 
arising  from  such  sale  pay  his  debts  as  far  as  the  same  would  extend,  and  ae  to  the 

residue  of  his  lands,  that  they  should  receive  the  rents  and  profits  thereof  and  thereby, 
and  by  granting  leases  for  three  lives,  or  ninety-nine  years,  determinable  upon  thne 
lives,  to  pay  and  discharge  all  his  debts  and  le^kcies,  and  subject  thereto,  that  tl^ 
should  stand  seised  thereof,  in  trust  for  his  sister  Isabella,  the  wife  of  Charles  AbingiiaL, 
for  life,  and  to  the  heirs  male  of  her  body,  remainder  over  in  fee ;  and  by  the  \Z14c\  nme 
will  he  gave  to  his  god-daughter,  Ann  Prowse,  £500,  and  to  his  godson,  Thomas  Provx, 
£600,  to  be  paid  to  them  respecti^y  at  twenty-one  or  mamage,  which  should  fint 
happen ;  he  also  gave  several  other  pecuniary  legacies,  and  the  rest  ci  his  goods  and 
chattels  to  his  trustees,  whom  he  appointed  his  executors. 

Thomas  Protose,  the  legatee,  diecf  under  the  age  of  twraity-<me,  and  unmanied. 
The  testator's  personal  estate  amounted  only  to  £680,  and  the  money  tnxMiuoed  by 
the  sale  of  the  estates  at  Mendford  and  Pinard  were  not  sufficient  to  pay  his  debts. 

The  bill  was  filed  by  the  personal  representative  of  Thomas  Prwose^  for  payment 
of  the  legacy  :  and  the  principal  question  was,  whether  that  legacy  had  been  vested 
in  Thomts  Prowse,  or  had  lapsed  by  his  death  under  the  age  oc  tweuty-oos  and 
unmarried. 

Mr.  ChuUj  Mr.  FaeaJcerley,  and  Mr.  Murray,  for  the  plaintiff. 

By  the  provisions  of  the  testator's  will,  the  fund  which  is  made  applicaUe  to  the  pay- 
ment of  the  legacy  is  become  personal  estate ;  for  the  testator  has  devised  certain  l&nai 
for  the  paymrat  of  debts  and  legacies,  and  has  made  the  trustees  his  executors,  sod 
thereby  has  converted  the  land  mto  personal  estate,  a  devise  to  executors  to  sell,  held 
l^B^  assets,  1  Lev.  224 ;  Dyer,  264  b,  n.  41.  If  the  trustees  had  stiictty  foflowed  Uie 
directions  the  will,  and  bad  entered  and  received  the  rmts  and  profits  to  an  amount 
sufficient  for  the  payment  of  this  legacy,  before  the  death  of  ^e  Legatee,  that  money 
could  never  have  reverted  back  to  the  owner  of  the  inheritance.  The  fund  out  of 
which  this  legacy  was  payable,  was  a  personal  fund,  and  the  contmgen<^  of  dying 
before  the  age  of  twenty-one,  or  marriage,  being  attached  to  the  time  of  payment, 
and  not  to  the  bequest  itself ;  the  legacy  has  not  lapsed  by  the  event  which  has 
happened.  This  is  not  the  case  of  a  legatee  dying  before  the  time  for  payment  of  his 
legacy,  and  an  heir  at  law,  but  this  is  a  case  between  a  legatee  and  devisee  :  for  in  the 
present  case,  both  parties  stand  in  the  same  degree  of  e(|uity,  and  their  claims  must 
be  decided  according  to  the  testator's  intention,  which  m  Carter  v.  Bletsoe^  2  Vem. 
67,  was  considered  to  be  the  right  rule.  If  this  legacy  is  not  payable,  for  whose  boaefit 
has  it  lapsed ;  the  devise  to  the  trustees  is,  until  all  the  debts  and  l^acies  are  paid. 
The  limitation  over  is  not  to  take  plaoe  until  all  the  dcAits  and  legades  are  paid.  The 
trustees  took  [316]  ^  estate  quousmtSy  with  a  power  <A  TP<JriTig  Imsbs,  &c  The  legacy 
is  not  charged  soldy  upon  the  real  estate,  but  the  perscmal  estate  is  primarily  liable. 
The  testator  intended  hy  charging  his  lands,  to  eive  an  additional  security  for  the 
payment  of  the  legacy.  The  case  of  Jackson  v.  Ferrand,  2  Vem.  434,  is  a  strong 
authority  for  the  paintifl.  Considering  this  as  a  mere  personal  legacy,  the  ^aintifi 
is  clearly  entitled,  and  as  the  testator's  personal  estate  was  sufficient  for  the  payment 
of  this  legacy,  the  Court,  if  against  the  plaintifE  upon  the  other  grounds,  wUl  order 
the  assets  to  be  marahalled,  that  so  much  of  the  personal  estate  as  may  be  neoessaiy, 
may  be  left  appUcable  to  the  paymfflit  of  this  le^icy. 

Mr.  Atiornejf-Qeneral,  Mr.  Browne,  and  Mr.  Flayer,  for  the  defendant 

The  Master  of  the  RoLls  held  upon  a  former  bill,  that  this  was  a  trust  estate  through- 
out. The  representatives  of  the  personal  estate  are  not  made  defendants,  so  this  is  a 
demand  merely  out  of  the  real  estate. 

We  admit,  that  if  this  legacy  has  been  charged  solely  upon  the  personal  estate,  it 
would  have  been  payable,  this  Court  in  conformity  to  the  doctrine  of  the  Ecclesiastial 
courts,  not  considering  such  legacies  as  lapsed  by  the  death  of  the  legatee  before  the  day 
of  payment ;  but  that  rule  has  never  been  applied  to  legacies  charged  on  land,  nor  is 
there  any  difierence  wlietlier  the  question  arises  between  a  legatee  and  a  devisee,  or  a 
legatee  and  an  heir,  or -whether  the  legacy  is  charged  on  a  mixed  fund  of  real  and 
personal  estate,  or  upon  land  only.  The  only  case  relied  upon  by  the  plaintiff  is  Jackson 
V.  Ferrand  ;  but  it  appears  from  the  report  of  that  case  in  Prec.  in  Ch.  109,  that  tbe 
ground  of  the  decision  was,  that  a  marriage  had  taken  place,  which  is  not  so  in  the 
present  case.  The  question  in  the  Duke  of  Chandm  t.  TaibtAt  2  P.  Wms.  601,  was  of  a 
legacy  charged  upon  both  real  and  personal  estate.   So  also  in  Jennin^  v.  LoekSt 
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2  P.  Wms.  276,  and  in  Yates  v.  Phettiplace,  2  Vern.  41C.  Carter  v.  Bletsoe,  2  Vern. 
617,  and  Smith  v.  Smith,  2  Vern.  92,  were  also  cited.  The  question  as  to  marshalling 
the  assets  cannot  arise,  for  the  personal  repreeentatiTes  are  not  before  the  Coiirt. 

April  28,  1738. — Ijyrd  Chancellor.  There  is  not  the  least  ground  for  considering 
the  rents  and  profits  of  the  lands  abeady  received  by  the  trustees,  or  the  monies  arising 
from  the  leases  which  the  testator  has  directed  them  to  make,  as  personal  [316]  assets. 
That  would  be  to  overturn  the  constant  dotrine  of  this  Court,  for  where  there  is  a 
^neral  devise  in  fee  to  enoutors  to  sell,  it  has  never  yet  been  determined  that  such  an 
interest  ahould  be  taken  to  be  personal  assets.  Was  it  ever  known  that  a  legatee  ctaiming 
a  legacy  upon  such  a  devise,  could  go  into  the  Ecclesiastical  Court  and  compel  the  exec- 
utors or  trustees  to  account  for  the  rents  and  profits.  This  is  not  a  bare  power  only 
to  the  trustees  to  sell,  but  a  general  and  express  devise  to  them  and  their  heirs,  whereby 
the  testator  hath  given  to  them  the  whole  mterest  in  the  estate  ;  the  dispositions  which 
he  has  afterwards  made,  are  but  declarations  of  the  trusts. 

As  to  the  principal  question,  I  confess  that  I  have  always  had  some  doubt  about 
the  general  rule  which  has  been  laid  down,  that  where  a  legacy  is  charged  both  upon 
the  real  and  personal  estate,  it  shall  by  the  party's  death  before  the  time  of  payment, 
be  looked  upon  as  extinct  with  regard  to  the  real  estate,  though  it  would  not  had  it 
been  a  charge  upon  the  penonal  estate  only,  because  it  seems  to  me  that  the  security 
for  the  payment  of  the  legacy,  which  is  the  real  estate,  should  be  as  extensive  as  the 
principal  fund ;  but  notwithstanding  this  doubt  of  mine,  the  point  has  been  deter- 
mined in  80  many  instancee,  that  I  am  bound  by  the  decigions,  particularly  by  that  of 
Poulet  V.  PouUt,  1  Vern.  204,  321.  Nor  is  there  any  difference  whether  the  charge 
was  created  by  deed  or  by  will,  or  whether  intended  as  a  portion  for  a  child,  or  as  a 
legacy  to  a  stranger,  as  appears  from  the  case  of  the  Duke  of  Chandos  v.  Talbot^  2  P. 
Wms.  601,  610,  and  Jennings  v.  Looks,  in  the  latter  of  which  I  was  counsel. 

It  has  been  said,  that  this  is  a  case  in  which  the  assets  ought  to  be  marshalled,  for 
the  purpose  of  throwing  the  debts  upon  the  real  estate,  and  leaving  the  personal  estate 
open  for  the  payment  of  the  legacy,  but  if  the  executors  were  now  before  the  Court, 
or  if  the  bill  were  to  be  retained  for  the  purpose  of  making  them  parties,  I  do  not  think 
that  the  present  case  could  be  brought  within  the  rule  for  marshalling  assets,  which 
applies  only  where  it  was  originally  proper  to  be  done,  as  where  different  demands 
were  from  the  first  chargeable  upon  diserent  funds,  and  not  where  both  demands 
having  (niginally  had  the  same  security,  one  of  them  has  by  a  subsequent  accident, 
such  as  the  death  of  a  legatee  under  twenty-one,  become  chargeable  upon  one  fund 
only. 

The  case  of  Jackson  v.  Ferrand,  was  decided  upon  the  [317]  ground  of  the  child 
having  been  actually  married  before  her  death,  and  from  thence  it  may  be  inferred, 
that  had  she  died  under  twenty-one  and  unmarried,  the  legacy  would  have  been  con- 
sidered as  gone.  The  case  of  the  Duke  of  Chandos  v.  Talbot,  is  a  very  strong  authority, 
because  Lord  King,  who  made  that  decree,  was  for  a  considerable  time  inclined  to  the 
other  side  ;  but  was  at  last  overpowered  by  the  decision  of  Yates  v.  PhettijUace,  2  Vern. 
416.  and  Smiih  v.  Smith,  2  Vern.  92.  It  has  been  said,  that  the  reason  of  this  difference 
between  legacies  charged  upon  land,  and  those  payable  onl^  out  of  personal  estate,  is 
founded  upon  the  partiality  with  which  the  interests  of  heirs  are  supposed  to  be  con- 
ndered  by  the  Court ;  but  I  take  the  real  ground  of  the  distinction  to  consist  in  this, 
that  in  the  administration  of  personal  assets,  this  Court  has  adopted  the  rules  of  the 
civil  law,  by  which  the  Ecclesiastical  Court  are  governed,  and  that  by  that  law,  a  legacy 
is  not  lost  by  the  death  of  the  legatee  before  the  day  of  payment ;  but  that  with  respect 
to  every  thing  which  concerns  real  estates  or  interests  out  of  lands,  this  Court  follows 
the  rules  of  the  common  law,  and  that  at  common  law,  if  one  promises  to  pay  another  a 
sum  of  money  when  he  shall  attain  the  age  of  twenty-one  years,  no  action  can  be  main- 
tained before  that  time,  and  if  the  party  dies  before  the  age  of  twenty-one  years,  the 
money  is  lost  for  ever.' 

The  bin  was  diBmi88ed.(3) 

(1)  The  statement  of  this  ease,  and  the  arguments  of  counsel,  are  taken  from  Lord 

Hardwicke^s  Note-book ;  the  judgment  from  a  manuscript  report,  which  is  found  in 
substance  to  agree  with  Mr.  Atkyns's  report,  and  with  another  manuscript  report  of 
the  same  case. 

(2)  There  is  a  difference  between  legacies  charged  upon  land,  and  those  payable  out 
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of  personal  estate ;  with  re^rd  to  the  latto*,  the  Ooiirt  of  Chancery  adopts  the  rules 
of  the  civil  law,  in  conformity  with  the  Ecclesiastical  Court.  Thus,  where  there  is  s 
present  gift  of  a  legacy  out  of  personal  estate,  to  be  paid  at  a  future  time,  the  legacy 
vests  immediately,  Cloberry's  case,  2  Vent.  342.   Duke  of  Chandoa  v.  Lord  7iu6of, 

2  P.  Wms.  613,  and  the  cases  cited  by  Mr.  Cox  in  note  1  to  that  case.   Cnckett  v.  DoUn/, 

3  Ves.  13.  So  where  interest  is  given  before  the  time  of  payment,  Fonereau  v.  Fonenau, 
3  Atk.  645.  Hoath  v.  Hoath,  2  Bro.  Ch.  Ca.  4.  WaleoU  v.  HaU  and  Others,  2  Bid. 
Oh.  Ca.  305.   Hanson  v.  Graham,  6  Ves.  249. 

But  it  aeems  that  these  rules  of  the  civil  law  are  not  applicable  to  the  construction 
of  deeds  or  articles,  or  trusts,  though  relating  to  a  personal  fund,  but  only  to  those 
cases  where  the  legatee  could  compel  payment  of  his  legacy  in  the  Ecclesiastical  Court, 
see  this  case,  p.  317.  Hubert  v.  Par«nu,  2  Ves.  262.  Lord  Teynham  v.  W«66,  2  Yes. 
207.  Jennings  v.  Lot^,  2  F.  Wms.  276 ;  and  see  Van  v.  ClarhXy  2  Atk.  510.  Nor 
are  they  applicable  to  interests  arising  out  of  land,  for  if  a  sum  of  money  be  charged 
upon  land,  payable  at  a  future  time,  and  the  party  dies  before  the  time  of  payment, 
the  charge  sinks  into  the  land.  Nor  is  there  any  difference  whether  the  charge  u 
created  by  deed  or  will,  or  whether  intended  as  a  portion  for  a  child,  or  as  a  legacy  to  a 
stranger,  per  Lord  Hardwicke  in  this  case ;  or  whether  interest  is  or  is  not  given ; 
or  whether  the  land  be  the  primary  or  atixiliary  fund  ;  or  whether  the  person  upon 
whose  estate  the  charge  is  made  be  Aceres  natiis  or  hm-es  foetus.  Bond  v.  Brown,  2  Ch. 
Ca.  165.  Lady  PouUt  v.  Lord  PouUU  1  Vem.  204  and  321.  Smith  v.  Smith,  2  Vem. 
92,  Yates  v.  Phettiplace,  2  Vern.  416.  Carter  v.  Bletsoe,  Pre.  Ch.  267.  Touma^ 
V.  Toumay,  Pre.  Ch.  290.  StapUton  v.  Cheales.  Pre,  Oh.  318.  Jennings  v.  ImjIcs. 
2  P,  Wms.  276.  Batemanv.  Roach,  9  Mod.  10&.  Duke  of  CAanrftw  v.  Taiftoi,  2  P.  Wms. 
601.  Gordon  v.  Eaynes,  3  P.  Wms.  134.  Bradley  v.  PoweU,  Gas.  Temp.  Talk  193. 
HaU  V.  Terry,  Boycott  v.  Cotton,poBt.  Attorney-General  v.  MUner,  3  Atk.  112.  Oaider 
v.  Standerioicke,  note  to  1  Bro.  0.  0.  1 06.  Pearce  v.  Loman,  3  Ves.  135  ;  or  whether  it 
is  charg^  upon  land  directed  to  be  purchased  with  personal  estate,  Harrison  v.  Na^, 
2  Oox'b  Cases,  247.  [Cave  v.  Care,  2  Vern.  508,  is  stated  by  Lord  Hardwicke  to  be  over- 
turned, and  not  to  have  determined  the  point  there  mentioned,  and.  Jackson  v.  Farrand. 
2  Vern.  424,  to  be  an  anomalous  case,  see  Boycott  v.  Cotton,  post]  :  unless  the  time  of 
payment  has  been  postponed  for  the  convenience  of  the  estate,  d.  per  Lord  Hardwicke 
in  Loiotker  v.  Condon,  2  Atk.  133.    BuUer  v.  Duncomh,  1  P.  Wms.  457.    Pitfield's  case, 

2  P.  Wms.  613.  Ki-ng  v.  Withers,  Ca.  Temp.  Talb.  117.  Shermans  v.  Collins,  3  Atk 
319.  Hutchins  v.  Soi/,  Comyn.  Rep.  716.  Hodgson  v.  Rawson,  1  Ves.  44.  Godwin 
v.  Munday,  1  Bra  C.  G.  190.  Daicson  v.  KUlet,  I  Bro.  C.  C.  119 ;  or  unless  the  testator 
has  ezpreMed  an  intention  that  the  lujades  should  vwt  before  the  time  of  payment, 
WatHns  v.  Ch^k,  2  J.  &F.  199. 

Where  portions  are  given  out  of  land,  and  no  time  appomted  for  the  payment, 
the  right  to  the  portion  vesta  immediately,  Lord  Rivers  v.  lord  Derby,  2  Vem.  72. 
Cowper  v.  Scott,  3  P.  Wms.  119.  Wilson  v.  Spencer,  ib.  172.  But  there  are  exceptions 
to  this  rule  in  respect  of  portions ;  as  where  a  child  dying  at  five  years  old,  the  Court 
decreed  it  not  to  be  raised,  because  the  child  died  so  young,  that  the  end  for  which  it 
was  given  ceased,  per  Lord  Hardwicke,  in  Lowther  v.  C&ndon,  2  Atk.  133;  and  see 
Brmn  v.  Bruen,  2  Vern.  439.  Warr  v.  Warr,  Pre.  Oh.  213.  Lord  Hvnchvnbrdke  v. 
Seymour,  1  Bro.  G.  0.  395 ;  and  if  a  settlement  be  ambiguously  expressed,  the  Court 
leans  strongly  towards  the  construction  which  gives  a  vested  interest  to  a  child,  when 
that  diild  stands  in  need  of  a  provision ;  usually  as  to  sons  at  the  age  of  twenty-one ; 
and  as  to  daughters  at  that  age  or  marriage,  per  Sir  Wm.  Grant,  Howgrave  v.  Cartier, 

3  V.  &  B.  86.  Emperor  v.  Rdfe,  I  Ves.  209.  Cholmondeley  v.  Meyrick,  1  Eden,  77. 
WUlis  v.  WUlis,  3  Ves.  61.  Hope  v.  Lord  Clifden,  6  Ves.  499.  Schench  v.  Legh,  9  Ves. 
300.    King  v.  Hake,  ib.  438.    Hallifax  v.  Wilson,  16  Ves.  168.    Walker  v.  Main, 


(3)  Mr.  Atkyns  states  that  the  part  of  the  above  judgment  which  relates  to  the 
question,  whether  the  produce  of  the  lands  decreed  to  be  sold  for  the  payment  of  debts 
was  to  be  considered  as  personal  assets,  was  interposed  between  the  arguments  for  the 
plaintif!  and  those  for  the  defendant ;  hut  that  circumstance  does  not  appear  from  either 
of  the  manuscript  cases. 
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[318]  Jonathan  Ivie  an  In&nt,  hy  Gkorge  Roo£e  his  next  Friend,  Plaintiff ;  {I , 
and  John  Ivie,  BELFim>,  Strange,  Buck,  and  George  Ivie,  Defendants. 


A.  by  his  will  devises  to  his  eldest  son  Jonathan^  a  real  estate  for  life,  remainder  to 
Ills  sons  in  tail-male,  remainder  to  the  testator's  second  son  John  for  life,  remainder 
to  his  sons  in  tail-male,  remainder  to  plaintifi's  father,  George  Ivie  for  life,  remainder 
to  his  sons  in  tail-male,  remainder  over. 

And  also  gave  to  three  trustees,  two  long  annuities  of  £100  each,  in  triist  as  to  one  for 
the  plaintiil's  father  for  life,  and  then  nsr  the  plaintiff  for  life,  remainder  to  the  issue- 
male  of  his  body,  remainder  over ;  and  as  to  the  other,  in  trust  for  testator's  son 
Robert  for  life,  and  in  default  of  issue-male,  remainder  to  John  Ivie  for  life,  remainder 
to  his  issue-male  in  tail-male,  remainder  to  George  for  life,  remainder  to  pkintiiT 
for  life,  with  divers  remainders  over ;  and  appointed  John  his  executor,  who  possessed 
himself  of  the  title-deeds  of  the  real  estate,  and  the  tallies  belonging  to  the  annuities. 

JonatJian  Ivie  is  dead  without  issue,  Robert  likewise  without  issue-male,  and  the  son 
John  Ivie,  born  after  testator's  death,  is  since  dead,  and  his  father  has  administered. 

In  1 720,  John  joined  with  George,  in  a  sale  of  the  annuity  devised  to  George  for  £3250, 
and  the  purchase-money  was  paid  to  George. 

The  plaintiff,  the  son  of  George,  brings  his  bill  to  have  the  deed  and  writings  relating 
to  the  real  estate  deposited  in  Court ;  and  as  to  the  annuity  devised  to  John  and  to 
the  plaintiff  in  remainder,  to  have  security  given  for  the  payment  of  it,  when  his 
interest  therein  should  take  effect  in  possession. 

And  as  to  the  other  annuity,  to  have  a  satisfaction  e^inst  John^  for  the  breach  of 
trust,  in  concurring  in  the  sale  thereof  to  the  plaintifrs  prejudice,  and  for  an  equiva- 
lent upon  the  death  of  his  father,  George  Ivie. 

Jonathan  Ivie,  the  plaintiff's  grandfather,  by  will,  dated  the  7th  of  March  1717, 
devised  to  his  eldest  son,  Jonathan  Ivie,  his  manor  of  Bearford,  with  the  advowson 
thereto  belonging  for  life,  remainder  to  his  sons  in  tail-male,  remainder  to  the  testator's 
son*  John  Ivie  for  life,  without  impeachment  of  waste,  remainder  to  his  sons  in  tail-male, 
remainder  to  the  plaintifi's  father,  George  Ivie,  for  life,  remainder  to  his  sons  in  tail-male, 
remainder  over ;  and  also  gave  to  the  defendants  Strange,  Buck,  and  Belfield,  two  long 
annuities  of  £100  each,  in  trust  as  to  one  for  the  plaintifi's  father  for  life,  and  then  to 
the  plaintiff  for  life,  remainder  to  the  issue-male  of  his  body,  with  divers  remainders 
over.  And  as  to  the  other,  in  trust  for  his  son  Robert  for  life  ;  and  in  default  of  issue- 
male,  remainder  to  the  said  John  Ivie  for  life,  re-ISlSl-^a^'ncler  to  his  issue-male  in 
tail-male,  remainder  to  the  said  George  Ivie  for  life,  remainder  to  the  plaintiff  for  life, 
remainder  to  the  plaintifE's  issue-male,  with  divers  remainders  over ;  and  appointed 
John  Ivie  bis  executor,  who  possessed  the  personal  estate,  together  with  the  title  deeds 
to  the  real,  and  the  tallies  and  orders  belonging  to  the  annuitira ;  and  in  1 720,  without 
the  consent  of  the  trustees,  subscribed  them  all  into  the  stock  of  the  South  Sea 
Company. 

JSofitfT^  /vie,  after  the  death  of  the  testator,  died  without  issue-male ;  Jonathan 
Ivie,  the  testator's  eldest  son.  died  several  years  «nce  without  issue,  and  John  Ivie  had 
a  son,  who  died  unce  the  testator,  and  the  lather  has  administered  to  him,  and  is  now 
without  any  children.  In  the  year  1 720,  the  trustees  declining  to  accept  the  trust, 
John  joins  with  his  brother  George,  in  the  absolute  sale  of  the  annuity  devued  to  George 
for  £3250,  and  all  the  purchase-money  is  accordingly  paid  to  George. 

The  plaintiff  insists,  that  by  the  death  of  Robert,  without  issue-male,  he  is  entitled 
to  have  the  lands  settled  according  to  the  will,  and  the  produce  of  the  long  annuities  ; 
and  therefore  the  bill  is  brought  for  an  execution  of  the  trusts  in  the  will  of  Jonathan 
Ivie  his  grandfather,  and  that  the  deeds  and  writings  relating  to  the  real  estate,  may 
be  deposited  in  Court,  for  the  mutual  benefit  of  all  parties  entitled  thereto,  and  against 
his  father  and  his  uncle  John,  As  to  the  annuity  devised  to  JoAn  and  to  plaintiff 
in  remainder,  to  have  security  given  for  the  pa;^ent  of  this  annuity  to  him,  when 
his  interest  therein  should  take  effect  in  possession,  and  as  to  the  other  annuity,  to 
have  a  satisfaction  against  Jchn,  for  the  breach  of  trust  in  concurring  in  this  sale  to 
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the  prejudice  of  the  plaintiff,  and  that  an  equivalent  might  be  provided  for  him  to 
have  the  benefit  of  it,  upon  the  death  of  his  father,  when  the  annuity  would  hare 
come  to  him,  if  no  such  sale  had  been  made  thereof. 

Lord  Chancellor  was  clearly  of  opinion,  that  aa  to  the  annuity  devised  to  Robert. 
and  afterwards  to  Jo^n  for  life,  &c.,  that  there  being  words  of  limitation  annexed, 
such  [320]  ^  would  create  an  estate-tail  in  the  case  of  a  real  estate,  upon  the  bir& 
of  the  son  of  JoAn,  the  whole  interest  in  remainder,  after  the  death  of  /o^n,  vested  in 
such  son,  and  that  the  defendant  John  Ivie,  is  absolutely  entitled  to  that  annuity  u 
administrator  to  his  son,  and  therefore,  as  to  this  demand,  he  oidered  the  bill  dioidd 
stand  di8missed.(2) 

As  to  the  other  demand,  he  said,  when  a  trustee  had,  in  a  corrupt  or  unfiiir  manner, 
been  guilty  of  a  breach  of  trust,  the  Court  will  sometimes  compel  such  trustee  to  make 
a  satisfaction  to  the  utmost ;  yet.  as  John  was  induced  in  this  cose  to  come  into  a  sale 
of  this  annuity  at  the  pressing  instance  and  request  of  his  brother,  in  order  to  raise 
money,  and  the  money  was  in  fact  received  by  George,  he  would  not  charge  the  de- 
fendant John  with  the  price  of  the  annuity,  as  it  then  sold,  but  decreed  that  George 
Ime  and  Joftn  Ivie,  or  one  of  them,  do,  at  their  or  one  of  their  own  charges,  purchase 
an  exchequer  annuity  of  £100  a-3rear  for  ninety-nine  years  of  the  likB  nature  and  value 
of  the  exchequer  annuity  which  was  sold,  luid  assign  the  same  to  trustees  to  be  a;pproved 
of  by  the  master,  and  that  the  trusts  thereof  be  declared  according  to  the  limitatioiu 
in  the  will ;  and  further  declared,  that  it  appearing  by  proofs  in  the  cause,  the  said 
annuity  was  so  sold  at  the  request  of  the  defendant  (Mtrge  Jtie,  the  tenant  for  life 
thereof,  and  that  the  purchase  money  came  to  his  own  use,  the  defendant,  John  IvU. 
ought  to  be  indemnified  by  George  from  the  expence  he  may  be  put  to  by  being  obliged 
to  purchase  such  annuity,  and  that  in  case  John  shall  purchase  such  annuity,  and 
assign  the  same  to  such  trustees,  or  shall  be  at  any  expence  in  the  purchase  thereof,  he 
shall  be  at  liberty  to  prosecute  this  decree  against  George  Ivie  in  the  plaintiff's  name, 
to  compel  George  to  purchase  such  annuity,  and  assign  the  same  as  aforesaid,  in  order 
to  oblige  George  to  reimburse  John  the  principal  money,  which  shall  have  been  so 
laid  out  by  him,  in  and  about  the  purchase  of  such  exchequer  annuity,  and  the  interest 
thereof,  and  all  such  expences  as  he  shall  have  been  put  to  as  aforesaid ;  and  that 
till  G^rge  shall  have  so  done,  such  growing  [321]  payments  of  the  annuity  which 
shall  be  so  purchased  by  JoAn.  as  shairaccrue  during  the  life  of  George  fvu,  be  paid  to 
John  towards  such  indemnity,  and  directed  the  defendants  George  and  John  to  pay 
the  plaintiflE  his  costs  as  to  this  part  of  the  cause. 

As  to  that  part  of  the  bill  which  prayed  the  deeds  and  writings  of  the  real  estate, 
which  were  in  the  hands  of  John  the  tenant  for  life,  might,  for  the  better  security 
of  the  plaintiff,  in  whom  the  inheritance  was  lodged,  be  taken  out  of  his  hands  aiul 
deposited  in  Court ;  his  Lordship  agreed  this  to  be  the  common  practice  in  the  case 
of  a  remainder-man,  whose  interest  was  expectant  on  a  mere  tenancy  for  life ;  (3) 
but  as  there  was  a  contingent  limitation  to  all  the  sons  of  John,  and  aSter  that  an  estate 
for  life  in  George,  the  plaintiff's  father,  he  thought  the  pilaintiff's  interest  too  remote 
to  warrant  such  a  proceeding ;  and  that,  as  such  fimitations  are  extremely  frequent 
if  such  a  practice  should  be  suffered  to  prevail,  the  title-deeds  of  half  the  estates  in 
the  kingdom  might  be  brought  into  Court ;  besides,  in  the  present  case,  the  first 
tenant  for  life  is  not  the  heir  at  law  ;  but  takes  by  the  will  as  well  as  the  remainder- 
man, so  that  there  is  no  danger  of  destroying  the  deeds,  as  there  might  be  in  case  he 
was  heir,  in  order  to  better  his  estate,  and  as  there  is  no  precedent  for  any  thing  of 
this  kind,  he  declared  he  would  not  make  one ;  and  there-[322]-fore,  aa  to  so  much 
of  the  plaintiff's  bill  as  seeks  to  have  the  title  deeds  deposited  in  this  Court,  his  Lordship 
ordered  the  bill  to  stand  dismissed.   (Reg.  Lib.  A.  1737,  fol.  794.) 

(1)  The  whole  of  this  case  has  been  taken  from  Atkyns,  the  Lord  ChaneMor's  note 
of  it  being  very  short,  and  no  other  report  of  it  having  been  found. 


(2)  So  Seale  v.  SeaU.  1  P.  Wms.  290.  Butterfieldv.  ButUrfiOd,  1  Tes.  134-154. 
Stratum,  v.  Payne,  3  Bro.  Pari  Ca.  257.  Eari  of  Chatham  v.  Tothill,  6  Bro.  P.  C. 
450  [2nd  ed.  7  Bro.  P.  C.  453] ;  and  see  1  Madd.  Rep.  488.  Glover  v.  Strothoff. 
2  Bro.  C.  0.  34.  Chandless  v.  Price,  3  Yen.  99 ;  more  fully  reported  in  13  Ves.  479. 
Barlow  v.  Salter,  17  Ves.  479.  Elton  v.  Eason,  19  Ves.  73.  Donn  v.  Penny,  1  Mer. 
20.    Brouncker  v.  Bagot,  ih.  271. 

(3)  It  seems  formerly  to  have  been  the  common  relief  granted  to  a  remainder-man 
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or  rflversioner  agaiiut  the  tenant  for  life  to  have  the  deeds  relating  to  (he  estate  de- 
posited in  Gourt  for  safe  custody,  D.  per  Lord  Hcurdwicke,  Southby  t.  SUmehmu,  2 
Ves.  612.  Reetxs  v.  Beeves,  9  Mod.  132.  Joy  v.  Joy,  2  Eq.  Abr.  284,  pi.  4.  Though 
such  relief  could  not  be  given  in  favour  of  a  son  who  was  tenant  in  tail  in  remaiiuler 
against  his  father  who  was  tenant  for  life,  being  different  from  the  case  of  a  stranger, 
Lord  Lempster  v.  Lord  Pomfret,  Ambl.  154.  Pyncent  v.  Pyncent.,  3  Atk.  571 ;  other- 
wise where  there  was  evidence  that  the  father  was  destroying  the  deeds,  D.  per  Lord 
Hardwicke,  ib. ;  or  where  the  deeds  might  be  auxiliary  to  an  action  at  law  or  relief  in 
equity,  or  where  discovery  was  sought  for  proper  purposes,  £>.  per  Lord  Ha^dioickey 
AmbL  Rep.  155.  But  now  the  rule  appears  to  be  that  the  title^eeds  should  remain 
with  the  tenant  for  life,  D.  per  Lord  SedetdaU,  in  Botdes  v.  Stewart,  1  Sch.  &  Lef. 
223.  And  in  Knoti  r.  Wise,  a  manuscript  case  cited  in  Ikmeombg  t.  Mayer,  8  Yes. 
323,  Lord  Thurloio  is  reported  to  have  siud,  "  That  the  remainder-man  had  not  any 
ansAcai  at  law  or  any  equity  to  take  the  deeds  out  of  the  hands  of  the  tenant  for  life," 
Duncombe  v.  Mayer,  8  Ves.  323.  So  Lord  Thurlow  said,  prima  facie  the  deeds  are 
properly  in  the  custody  of  the  tenant  for  life,  Ford  v.  Peering,  1  Ves.  jun.  76,  and 
see  Webb  v.  Lord  Lymington,  1  Eden's  Rep.  8.  Strode  v.  BLackbume,  3  Ves.  225. 
But  upon  the  confirmation  of  a  widow's  jointure  the  Gourt  will  order  the  deeds  to 
be  delivered  up,  Lord  Portsmouth  v.  Lord  Effingham  ;  Petre  v.  Petre,  3  Atk.  511. 
Scnhmm  t.  Earl,  2  Ves.  46a  Usch  t.  TroOope,  ib.  662. 


Butch  and  Aeons,  in  Behaltof  themselves,  and  all  other  Creditors  of  Fbakos  Buior. 
deceased,  Plaintiffs ;  (1)  and  Wilder  and  Others,  Defendants. 

May  3rd,  1738.    1  Atk.  430. 

A  testator  devises  all  his  real  and  personal  estate  to  be  sold  for  payment  of  his  debts, 
and  appoints  the  defendant  executor ;  the  personal  estate  not  being  sufficient,  a 
bill  brought  by  bond  and  note  creditors  of  the  testator  to  be  paid  their  demands 
out  of  the  real  estate.  The  question,  whether  the  executor  can  sell  the  same,  as 
the  testator  had  given  it  generally  to  be  sold,  without  directing  who  should  sell. 

Francis  Elliot  being-  indebced  to  the  plaintiffs  by  bond  and  note,  and  to  several 
other  persons,  and  bang  seized  in  fee  in  divers  lands,  part  freehold  and  part  copyhold, 
and  of  a  considerable  personal  estate,  having  duly  surrendered  the  copyhold,  made 
his  will,  and  thereby  devised  all  his  real  and  personal  estate,  whether  freehold  or  copy- 
hold, to  be  sold  for  payment  of  his  debts,  and  appointed  the  defendants  Wilder  and 
Agnis,  executors.  Wilder  alone  proved  the  will,  and  took  upon  him  the  execution 
thereof,  and  the  personal  estate  not  being  sufficient  to  pay  his  debts,  the  plaintiffs 
biicg  their  bill  to  be  paid  their  respective  demands  out  of  the  testator's  real  estate. 

The  defendants  admit  the  will ;  but  Wilder  the  executor  submits  to  the  Court, 
whether  he  can  safely  proceed  to  a  sale  of  the  estate,  in  regard  the  testator  had  only 
given  it  to  be  sold  generally,  without  directing  who  should  sell  the  same. 

[323]  Mr.  Fazaicerley  insisted,  the  executor  ought  to  sell,  and  for  this  purpose  cited 
2  Jo.  25 ;  2  Leon.  220. 

Lord  Chancellor.  I  am  of  opinion,  that  money  arising  from  the  sale  of  lands  devised 
to  an  executor  for  that  punxue,  or  which  the  executor  is  empowered  to  sell,  are  legal 
assets  in  his  hands,  and  ai&iinistrable  as  8uch,(2)  and  [324]  Buch  monev,  &c.,  being 
assets  hkewise  in  the  same  manner  in  the  present  case,  it  is  a  very  reasonable  construc- 
tion, that  the  executor  should  be  the  person  who  should  make  the  sale ;  and  therefore 
I  decree  that  in  case  the  personal  estate  should  not  be  sufficient  to  pay  the  debts  and 
legacies,  that  then  the  real  estate  of  the  testator,  both  freehold  and  copyhold,  shall  be 
sold,  and  hkewise  that  the  executors  and  the  heir  shall  join  in  the  sale,  and  all  other 
proper  parties  as  the  Master  shall  direct.  And  his  Lordship  declared  that  the  money 
arismg  by  such  sale  be  applied  in  satisfaction  of  the  debts  and  legacies  of  the  testator 
renuuning  unsatisfied,  and  that  the  surplus  of  the  monies  arising  by  such  sale  or  sales 
doth  belong  to  AnnElliott,Xht  widow  of  the  testator,and  in  case  any  of  the  said  testator's 
creditors  by  judgment  or  specialty  shall  take  any  part  of  their  satisfixction  out  of  the  per- 
sonal estate  of  the  said  testator,  then  they  are  not  to  receive  any  thing  out  of  the  money 
C.  31 
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arising  br  eale  o£  the  real  estate  till  the  other  orediton  are  made  up  equal  to  them. 

(Reg. lib.  A.  1737,  foL  380.) 

It  was  agreed  in  this  caae,  that  where  lands  are  devised  to  triistees  to  be  sold  for  pay- 
ment o{  debts,  and  the  heir  at  law  is  an  infant,  he  has  no  day  given  him  to  shew  cause 
on  his  coming  of  age ;  otherwise  where  there  is  no  devise  of  lands  expressly  to  any  pai^ 
ticular  person,  for  in  that  case  he  has ;  and  this  being  one  of  these  cases,  his  Lordship 
directed  the  infant,  the  customary  heir  of  the  copyhold  premises,  to  join  in  the  sale 
thereof,  on  attaining  twenty-one,  unless  within  six  months  after  he  shall  attain  such 
age,  he  shew  cause  to  the  contrary,  and  the  purchaser  of  the  copyhold  in  the  mean  time 
to  hold  and  enjoy  the  same. 

(1)  This  case  is  taken  from  Athyns.  It  appears  in  Lord  Sardwicke's  Note-book; 
but  there  is  only  the  following  note  of  his  judgment :  "  Decree  for  an  account  and 
sale  of  the  real  estate."  No  point  appears  to  have  been  made  in  the  cause,  whrtfaer 
the  real  estate  devised  by  the  will  was  to  be  considered  as  legal  or  equitable  assets. 

(2)  Lord  Tkurlow  says,  "  there  must  be  a  mistake  in  Blatch  v.  Agnts,  for  it  was 
always  held,  that  an  estate  devised  to  an  executor  to  sell  was  equitable  assets,"  Nevtm 
T.  Bennet,  1  Bro.  C.  C.  137.  But  what  is  here  stated  to  have  been  said  by  Lord  Hard' 
vfieke,  is  consistent  with  the  old  cases,  for  it  was  formerly  held  that  whatever  came 
to  the  executors'  hands,  or  they  were  intrusted  with  as  trustees,  should  be  considered 
as  legal  assets,  fiol  Abr.  920,  pi  7.  Dethkke  v.  Carutan,  1  Lev.  Burvdi  v. 
Corrwnit  Hard.  406.  Gifiitig  v.  Lee,  1  Yem.  63.  Hawker  v.  Bvddand,  3  Yem. 
106.  Greaves  v.  Potoell,  2  Yem.  248.  Anon,  ib.,  405.  Cutterback  v.  Smiih,  Prec 
Oh.  127.  Bickham  v.  Freeman,  Free.  Ch.  136.  'Walkei^  v.  Meager,  2  P.  Wms.  550, 
and  though  in  some  of  the  old  cases  a  distinction  prevailed  where  the  executor  aod 
trustee  were  the  same  person,  and  an  intention  was  shewn  by  the  testator  to  separate 
the  office  of  trustee  from  that  of  executor  ;  as  where  a  testator  devised  lands  to  Im^ees 
and  their  heirs  upon  trust  for  payment  of  debts,  and  afterwards  made  them  executors, 
Deg  V.  Deg,  2  P.  Wms.  417,  and  Mr.  Cox's  Note  (1)  to  that  case.  Hickson  v.  WiUum, 
Finch,  195.  Chambers  v.  Harvest,  Mos.  123.  Hall  v.  Kendal,  Mos.  328.  Prowse 
r,  Abvngdont  ante,  p.  312.  Letcin  v.  Okeley,  2  Atk.  50 ;  or  where  s  testator  devised 
real  estates  to  executors  and  their  heirs ;  in  both  cases  they  were  held  to  be  equitable 
assets,  SUk  t.  Prime,  note  in  1  Bro.  C.  C.  138.  But  now  by  modem  cases,  it  seems 
settled  that  where  the  devisee  of  real  estates  unites  the  character  of  trustee  and  exe- 
cutor, a  Court  of  Equity  will  prefer  the  character  of  trustee ;  and  it  makes  no  difference 
whether  the  real  estate  is  devised  to  him,  quasi  executor  or  quorsi  trustee  for  the  purpose 
of  being  sold  to  pay  debts,  the  money  arising  from  the  sale  of  the  real  estate  wiU  be 
affected  with  a  trust,  and  will  be  considered  as  equitable  assets,  Newtcn  v.  Bennet, 
1  Bro.  G.  0.  135.  Barker  v.  Boucher,  1  Bro.  C.  C.  140,  in  note.  Bats(m  v.  Itnrfe- 
greta,  2  Bro.  C.  G.  94,  but  where  the  executor  has  a  mere  naked  power  to  sell  qua  executor. 
It  seems  doubtful  whether  they  would  be  considered  as  1^1  or  equitable  assets,  see 
SUk  V.  Prime,  1  Bro.  G.  G.  140,  and  see  Barker  v.  Boucher,  id. 

In  former  cases  where  an  estate  descended  or  was  de^sed  to  an  heir  charged  with 
the  payment  of  debts,  it  was  held  legal  assets,  because  the  descent  was  not  broken, 
Freemovlt  v.  Dedvre,  1  P.  Wms.  430.  Plunket  v.  Penson,  2  Atk.  290.  Young  v. 
Dennett,  Dick.  Bep.  452.  Allam  v.  Heber,  2  Str.  1270,  but  by  the  later  cases  it  has 
been  held,  and  seems  now  to  be  settled  that  an  estate  devised  to  an  heir,  or  which  has 
descended  to  him  subject  to  the  payment  of  debts,  will  be  considered  as  equitable  assets, 
Hargrave  v.  Tindal,  1  Bro.  Ch.  Ga.  136,  note.  Batson  v.  Limdegreen,  D.  per  Lord 
Thurlow,  2  Bro.  Oh.  Ca.  94.  Bailey  v.  Ekins,  7  Yes.  319.  Shiphard  v,  Lulwidge, 
8  Yes.  26< 

If  there  be  a  mortgage  for  years  and  the  revermon  in  fee  left  in  the  mortgagor, 
it  will  be  legal  assets,  because  the  bond-creditor  m^ht  have  judgment  against  the 
heir  <^  the  obligor,  ai^  a  ceaaei  eseecutio  till  the  reversion  comes  into  possession,  D.  per 
Lord  Ba/rdwicke,  in  Plun^t  v.  Pmson,  2  Atk.  293. 

But  an  equity  of  redemption  of  a  mortgage  in  fee,  Cde  v.  "Warden,  1  Yera  410. 
Plucknet  v.  Kirk,  ib.  411.  Sawley  v.  Gower,  2  Yem.  61.  Trevor  v.  Perryn,  1  Gh. 
Ca.  148.  Barthrop  v.  West,  3  Gh.  Rep.  62.  Plunkett  v.  Penson,  2  Atk,  293.  Clap 
T.  Willis,  1  B.  &  G.  364,  or  of  a  leasehold  estate,  are  equitable  assets,  the  case  of  Sir 
Charles  Cox's  Creditors,  3  P.  Wms.  342.  HartweU  v.  Chitters,  Ambl.  308.  Lystfr 
V.  Ddland,  1  Yes.  jun.  431.  Scott  v.  Schdey,  8  East,  467.   Judgment  creditors, 
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however,  having  a  general  hen  upon  land,  have  a  priority  over  bond  and  Bimple  contract 
creditors  in  respect  of  the  equity  of  redemption  of  a  mortgage  in  fee,  Sharpe  v.  Jlarl  of 
Searbortmgh,  4  Ves.  638. 

By  the  statute  of  Frauds  the  trust  of  an  inheritance  though  not  of  a  term  are  made 
legal  assets.  King  v.  Ballett,  2  Tern.  248,  and  see  Lyster  t.  DoUand,  1  Yes.  jun.  431. 


£326]  Lavson  v.  Sitigh.(1) 

May  5th,  ms.  1  607. 

A  testator  having  £500  upon  mortgage  and  no  other  sum  out  upon  security  give&  by 
will  to  the  defendant  £600,  to  remain  and  continue  at  interest  on  such  securities 
he  should  die  possessed  of.  or  to  be  put  out  on  government  securities,  at  the  election 
of  his  e^cutors.   Held,  a  pecuniary  legacy. 

John  Latcson  by  will,  dated  the  20th  of  July  1733,  amongst  other  legacies,  gave  to 
the  defendant  £500,  to  remain  and  continue  at  interest  on  such  securities  as  be  should 
die  possessed  of,  or  to  be  put  out  on  government  securities,  at  the  election  of  his  executors. 

It  appeared  in  fact,  that  the  testator  had  a  mortgage  for  the  principal  sum  of  £500 
on  the  estate  of  one  Mr.  Pope,  and  that  he  had  no  other  sum  out  at  interest ;  and  it 
was  insisted  by  the  defendant,  that  he  had  several  times  declared  that  he  would  Isavtf 
hhn  the  said  £500. 

There  being  a  deficiency  of  assets  to  answer  all  the  other  legacies  given  by  the  will, 
the  question  is.  If  this  is  a  specific  legacy  1  for  if  it  is,  it  would  not  be  liable  to  any  pro- 
portionable abatement,  with  the  other  pecuniary  legatees. 

It  was  insisted  by  the  Attomey-GeneTal,  that  this  is  a  specific  legacy ;  that  it  appearing 
the  testator  had  in  this  mortgage  sufficient  to  sfhswer  the  charge,  and  that  too  appearing 
to  be  the  only  security  the  testator  had,  it  must  be  presumed  he  intended  this  legacy 
should  be  satisfied  out  of  this  mortgage ;  that  wherever  any  security  itself  is  devised, 
or  any  part  of  the  money  due  on  such  security,  such  legacy  is  always  to  be  taken  as  a 
ntecinc  one,  and  in  support  of  his  argument,  he  cited  the  case  of  Phillipa  v.  Carey,  at 
the  BoUs,  the  14th  of  May  1 728.  "  There  the  testator  devised  a  legacy  of  £1000,  payable 
'  at  the  age  of  twenty-one  or  marriage,  to  be  retained  in  the  hands  of  AtmU  (who  h^t 
"money  of  the  testator's  in  his  hands,  as  his  banker),  the  Master  of  the  Bolls  held  this 
*  legacy  should  [326]  i^^t  carry  interest,  only  from  the  time  limited  for  payment,  which 
"  is  the  case  always  of  general  pecuniary  legacies ;  but  that  by  this  manner  of  devisuig 
"this  £1000  it  was  severed  from  the  rest  of  the  testator's  estate ;  and  specifically  appro- 
"priated  for  the  benefit  of  this  legatee ;  and  that  it  should  carry  interest  immediately." 
(Lord  Thurlow  in  Ashbumer  v.  M'  Gntre,  2  Bro.  Ch.  Ca.  11 3,  said  that  this  case  had  often 
been  denied  to  be  law,  vide  Heath  v.  Perry,  3  Atk.  102,  and  notes.) 

Lord  Chancellor.  It  is  pretty  difficult  to  make  pecuniary  legacies  specific  ones ; 
but  some  such  there  are,  as  in  the  case  of  asum  of  money  in  such  a  bag,  the  devise  of  a 
bond,  or  other  security,  or  a  devise  of  money  out  of  such  security,  and  in  such  case  there 
can  be  no  abatement.   (SeePt/wv.  fir?iaWtn.i)OBt[470]. 

But  this  seems  to  me  by  no  means  a  specific  legacy ;  here  is  no  particular  charge 
of  the  legacy  on  this  mortgage,  and  the  election  given  to  the  executor  plainly  shews, 
the  testator  did  not  intend  to  make  the  mortgage  the  particular  fund  out  of  which  the 
legacy  should  issue,  but  only  gave  the  legatee  a  power  of  taking  part  of  the  mortgage 
money,  if  it  should  happen  to  be  a  subsisting  mortgage  at  the  time  of  his  death,  or  if 
otherwise,  that  part  of  the  testator's  money,  to  the  amoimt  of  £600,  should  be  laid  out 
in  the  purchase  of  some  government  security  or  other,  to  that  value. 

That  the  case  at  the  Bolls  was  very  different,  for  that  was  plainly  a  devise  only  of  part 
of  a  debt  due  from  AtvxU  to  the  testator,  not  did  this  point  come  in  judgment,  or  was  it 
St  all  necessary  to  be  determined  there;  the  question  only  was,  from  what  time  the  legacy 
should  carry  mtereet ;  and  though  it  was  he\A  to  carry  mterest  immediately,  yet  it  wul 
not  foIk)w  from  thence  it  was  a  specific  one,  but  liable  to  an  abatement  with  the  other 
legacies,  if  any  deficiency  had  made  that  necessary, 

N.B. — It  was  said  by  the  Attorney-General  in  this  case,  that  where  a  particular 
debt  was  devised,  or  part  thereof,  and  the  same  was  recovered  by  the  testator  in  his 
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lifetime,  in  an  adversary  way,  that  will  amount  to  an  ademption  of  the  legacy  ;  other- 
wise, if  voluntarily  paid  oS.  by  the  debtor  to  the  testator ;  it  was  admitted  by  the  Lord 
Chancellor  in  this  case,  that  distinction  had  prevailed,  and  that  it  was  the  practice  of 
the  Court.(2) 

[327]  His  Lordship  declared,  that  the  £600  given  to  the  defendant,  is  to  be  conadoed 
as  a  pecuniary  legacy,  and  liable  to  abate  in  proportion  with  the  other  legatees.  (Beg. 
Lib.  B.  1737.  £o.  299.) 

(1)  This  case  is  taken  from  Atkyns.  In  Lord  Hardvnclce's  Note-book  there  is  only 
the  foUowing  note  : — "  Decree  for  account  of  assets  and  payment  of  legacies." 

(2)  This  distinction  was  adopted  by  Lord  Harcourt,  m  Orme  v.  Smith,  1  £q.  Ca.  Ab. 
302,  pi.  2 ;  by  Lord  King  in  Ridtr  v.  Wager,  2  P.  Wms.  328 ;  and  Lord  Talbot  in  Part- 
ridge V.  Partridge,  D.  Cas.  temp.  Talb.  226;  though  Lord  Talb(d,  in  a  prior  case,  wu 
of  a  different  opinion,  Ashton  v.  Ashton,  3  P.  Wnu.  384 ;  but  Lord  King  afterwards 
held,  that  a  compulsory  payment  should  not  foe  an  ademption  of  a  legacy,  ford  v.  Flem- 
ing, 2  F.  Wms.  469 ;  and  Lord  Maedesfield  was  of  the  same  opinion,  SmI  oi  Thonumd 
T.  Earl  <d  Suffolk,  1  P.  Wms.  461 ;  for  the  insecurity  of  the  debt  might  be  a  reason  for 
its  being  called  in ;  and  see  Attorney-General  v.  Parkin,  Amb.  566.  Ashbumer  v. 
M'Guire,  2  Bro.  Ch.  Ca.  108.  Hamb  ling  V.  Lister,  Amb.  401 ;  but  Lord  Thurlov, 
in  contradiction  to  all  the  preceding  authorities  held,  that  the  bequest  of  a  debt  is 
adeemed  by  the  debt  being  paid  to  the  testator  in  his  lifetime,  whether  the  payment 
be  compulsory  or  voluntary,  Slaidey  v.  Potter,  2  Cox's  Cases,  180,  and  see  Pulsford 
V.  Eunter,  3  Bro.  Ch.  Ca.  415 ;  and  this  decision  of  Lord  Thurlow's  has  been  followed 
by  Sir  Wm.  Grant,  in  Fruer  v.  Morris,  9  Ves.  360,  and  by  Sir  JflAn  Leach  in  JSarktr 
V.  Rayner,  5  Madd.  209 ;  but  see  Coleman  v.  Coleman,  2  vefl.  jan.  639,  corUra,  and  see 
Boberts  v.  Popodc,  4  Ves.  150. 

[328]  Joseph  Chapman,  Maby  DiCKENaoN,  and  Blissbt  Mabia  Dickenson,  an  Inbnt, 
Plaintiffs  and  Euzabeth  Bussbt,  Widow,  Josb>h  Busbet,  Mabt  Buasn, 
and  Euz.VFETH  Busbet,  Infants,  Defendants, 


Where  a  testator,  after  giving  certain  legacies  to  his  daughter,  and  after  charging  his 
real  and  personal  estate  with  the  payment  of  certain  legacies,  annuities,  and  £20 
per  annum,  for  ten  years,  for  putting  out  apprentices,  as  his  trustees  should  aj^int, 
devises  and  bequeaths  all  the  rest  and  residue  of  his  real  and  personal  estate  to  trustees, 
their  heirs,  executors,  and  assigns,  upon  tnist,  to  pay  certain  annual  sums  to  his  bod 
Isaac  for  life ;  the  rest  and  residue  of  the  yearly  rents  and  profits,  during  his  life,  to  fae 
applied  for  the  maintenance  and  education  of  his  children,  except  £100  psr  annum  to 
his  wife,  and  after  his  son's  decease  gives  one  moiety  of  the  trust  estate  to  such  child  or 
children  of  his  son  Isaac  as  he  should  leave,  their  respective  heirs,  executors  and  assigns, 
and  the  other  moiety  thereof  to  the  child  or  children  of  his  grandson  Joseph,  and  the 
child  or  children  of  his  daughter,  their  heirs,  executors,  and  assigns.  Isaac  having 
died  before  the  birth  of  the  pkiintiff,  who  is  the  only  child  of  Joseph ;  held,  that  by  the 
devise  of  the  real  estate,  the  legal  estate  of  inheritance  vested  in  the  trustees,  and  that 
the  devise  to  the  plaintiff  was  a  contingent  remainder  of  a  trust  estate,  and  that  the 
legal  estate  in  the  trustees  supported  the  contingent  remainder.  And  part  of  the 
testator's  personal  estate,  in  the  events  which  had  happened,  being  undinMoed  of; 
held,  that  it  should  be  divided  amongst  the  next  of  kin,  according  to  the  Statute  d 
Distributions ;  and  that  the  testator's  daughter  being  advanced  in  marriage,  tbtX 
her  representative  shouldnot  bring  intohotch-pot  the  advancement  made  to  die^u^- 
ter  upon  her  marriage.  (The  rule  of  h(dehrpot  does  not  apply  to  persona  who  are 
legatees  claiming  under  a  partial  intestacy ;  see  this  case,  page  335,  and  aee  Vatkdl 
V.  Jefferys,  Pre.  in  Ch.  170.  Cowper  v.  SctM,  3  P.  Wma.  126.  Walton  v.  WottoH, 
14  Ves.  318.   But  see  Ward  v.  Lant,  Pre.  in  Ch.  182.) 

Joseph  Blisset,  the  testator,  having  issue  one  son,  Joseph,  and  one  daughter,  SanA 
Dickenson,  who  had  issue  one  son,  Joseph  Dickenson,  by  his  will,  dated  16th  of  October 
1708,  after  giving  several  legacies  to  his  daughter  Sarah  Dickenson,  and  amon^ 
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Tiunous  other  bequests,  £200  per  annum  to  his  wife  charged  upon  hia  real  and  personal 
estate,  and  £30  per  annum  to  his  grandson  JosejA  Dideenson,  for  his  maintenance, 
till  he  came  to  the  age  of  fifteen  years,  and  then  £200  to  put  him  out  an  apprentice, 
and  from  thence  only  £20  per  annum  during  his  apprenticeship,  and  if  he  attained 
the  age  of  twenty,  then  £1000,  and  if  twenty-three,  then  £1000  more  ;  and  after  giving 
£1 00  to  put  out  certain  [329!I  poor  children  to  he  apprentices,  with  the  approbation  of  hia 
trustees,  and  £20  per  annum  for  ten  years,  to  put  out  certain  other  poor  children  to  be 
apprentices,  as  his  trustees  should  appoint ;  devised  and  bequeathed  all  the  rest  and 
residue  of  hia  freehold  and  copyhold  messuages  and  hereditaments  in,  &c.,  and  all  hia 
leasehold  messuages  and  hereditaments  in,  &c.,  and  all  his  annuities  in  the  JEzchequer 
for  ninety-nine  years,  and  all  his  stock  in  the  Bank  of  England,  and  all  that  was  owing  to 
him.  from,  jro.,  and  all  other  his  freehold,  and  copyhold,  and  leasehold  messuages  and 
hereditaments,  and  all  other  his  real  and  personal  estate,  of  what  nature  or  kind  soever, 
not  therein  particularly  devised  and  bequeathed,  unto  Thomas  Bland,  John  Cole,  and 
Thomas  Abbot,  their  heirs,  executors,  and  assigns  respectively,  in  trtist  to  pay  his  son, 
Isaac  Blisset,  at  every  quarter-day,  £37,  10*.  for  hia  support  during  his  life,  and  upon 
this  further  trust,  that  if  his  said  son  should  marry  with  the  consent  of  his  wife,  and 
his  trustees  for  the  time  being,  then  he  appointed  the  further  sum  of  £37,  lO^.  a-quarter 
during  his  life  should  be  paid  to  him,  over  and  above  the  said  first  mentioned  £37, 10s. 
a-quarter,  and  if  he  should  have  any  child  or  children,  he  gave  the  rest  and  residue  of 
the  yearly  rents  and  profits  of  his  said  trust  estate,  ov«p  and  besides  the  said  yearly 
payments  thereby  bequeathed,  to  be  applied  during  the  life  of  his  said  son  for  the 
education  and  benefit  of  such  child  or  children,  and  if  his  said  son  should  marry  with  con- 
sent as  aforesaid,  then  he  gave  his  wife  the  yearly  sum  of  £100  per  cmnum  for  her  Hfe, 
as  a  jointure  after  his  said  son's  death,  and  then  proceeded  in  these  words,  "And  after  my 
'  son's  decease,  I  give  one  moiety  of  the  said  trust  estate  to  such  child  or  children  of  my 
"  said  son  Isaac  as  he  shall  leave,  their  respective  heirs,  executors,  and  assigns,  and  to  the 
"  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor  ;  and  the  other  moiety 
"  of  my  said  trust  estate  I  give  to  the  child  or  children  of  my  said  grandson  Joseph,  and 
"  every  other  child  and  children  of  my  said  daughter,  their  heirs,  executors,  and  assigns, 
"  and  to  the  survivor  of  them,  and  to  the  heirs  and  executors  of  such  survivor ;  and  if  my 

*  said  son  Ixaac  should  die  without  issue,  then  I  give  the  first  mentioned  moiety  to  my 
"  grandson  Joseph,  and  such  other  child  and  children  as  my  said  daughter  shall  have, 

*  and  the  heirs,  executors,  and  assigns  of  my  said  grandson,  and  child  and  children  of 

*  my  said  daughter ;  and  if  my  said  grandson  and  (uughter  shall  both  die  without  issue, 
'  [330]  then  I  give  the  said  moiety  given  to  my  said  grandson  and  children  of  my  said 
"  daughter  to  the  children  of  my  said  son  Isaac,  their  heirs,  executors,  cmd  assigns ;  and 

*  if  my  said  son,  daughter,  and  grandson,  shall  all  die  without  issue,  then  and  in  that 
*case,  and  from  thenceforth,  and  not  otherwise,  I  give  the  said  trust  estate,  except  a 

*  sum  of  £200,  which  over  and  above  what  I  have  already  given  her,  I  give  to  the  said 

*  Bridget  Carter,  I  give  to  and  for  the  benefit  of  Greenwich  Hospital,  and  1  make  my  said 

*  trustees  executors  of  this  my  will" 

Isaac  Blisset,  the  testator's  son  survived  him,  and  died  in  1728,  leaving  issue  by 
his  wife,  the  defendant  Elieabetii  Blisset,  the  other  defendants  Josej^,  uid  Sfary,  aiul 
Elizabeth  Blisset. 

The  testator's  grandson,  Josej^  Dickenson,  survived  his  mother  and  Isaac  BUskU 
and  about  four  years  after  the  death  of  the  latter,  had  issue,  one  daughter,  the  plaintiff, 
Misset  Maria  Dickmson,  and  died  in  1733,  having,  by  his  will,  given  all  his  real  and 
personal  estate  to  his  wife  the  plaintiff  Mary  Diwenson,  and  appointed  her  and  the 
other  plaintiff  Josef^  Chapman,  his  executors. 

The  object  of  the  present  suit  was  to  have  an  account  of  one  moiety  of  the  surplus 
of  the  testator's  estate,  and  one  of  the  questions  raised  was  "  Whether  the  plaintiff 
Blisset  Ma/ria  Dickenson  was  entitled  to  any  interest  in  the  testator's  real  estate,  she 
not  having  been  bom  until  a  connderable  time  after  the  death  of  Isaac  Blisset,  the 
particular  tenant,  and  no  trustees  being  interposed  to  preserve  the  contingent 
ranainders." 

The  cause  was  first  heard  before  the  Master  of  the  EoUs,  who  on  the  6th  of  December 
1734,  decided  in  favour  of  the  plfuntiff  Blisset  Maria  Dickenson  upon  that  pmnt. 

Frran  tins  decree,  the  defendant  Josej^  Blisset,  the  heir  at  law  of  Isaac  Blisset, 
appealed,  and  the  c^use  having  been  heard  bdore  Lord  TeUbot,  his  Lordship  delivered 
his  judgment  as  follows : 
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The  general  ^ueetion  is,  whether  the  limitation  to  the  plaintifi  <A  a  tnut-eitate 
be  a  good  or  a  void  limitation.  If  it  be  a  vdd  one,  there  is  an  end  of  the  question  as  to 
the  real  estate. 

It  has  been  inasted  upon  that  this  is  a  limitation  of  a  legal  estate,  and  of  a  remainder 

of  a  legal  estate,  and  not  executory  ;  and  if  it  be  a  legal  devise  for  the  life  of  Isaac,  the 
rest  of  the  remainders  will  be  contingent  remainders,  [331]  which  not  taking  place  at 
the  death  of  Isaac  will  be  void,  and  therefore  the  first  queetion  is  whether  this  be  & 
hmitation  of  a  legal  estate,  or  of  a  trust ;  and  if  of  a  trust,  then  how  far  such  a  limitatioD 
of  a  trust-estate  will  be  good  without  trustees  to  preserve  the  contingent  remainders. 

The  first  question  depends  upon  the  will  and  intention  of  the  testator,  wheUier 
he  intended  that  the  estate  should  remain  in  the  trustees  for  a  particular  time,  and  tiien 
^  over  executed  in  other  persons.  It  is  agreed  that  tliere  was  to  be  some  le^l  estate 
in  the  trustees,  for  the  things  to  be  performed  by  them,  do  plainly  require  it ;  thej 
were  to  pay  Isaac  £37  quarterly,  and  £20  a-year  for  10  years,  to  put  out  apprentices. 

The  other  things  required,  do  not  quite  so  clearl^require  a  legaJ  estate  in  the  trustees. 
There  bedng  therefore  these  particular  purposes,  it  is  necessary  that  the  estate  should 
remain  in  the  trustees  till  they  are  performed.  But  it  is  contended  that  although 
the  limitation  be  to  them  and  their  heirs,  yet  it  is  to  be  considered  as  giving  them  the 
legal  estate  only  during  the  life  of  Isaac,  and  that  on  his  death  the  legal  estate  was  to 
go  to  the  devisees.  As  to  this  there  is  no  case  mentioned  where  a  limitation  indefinitely 
to  trustees  and  their  heirs  (and  which,  in  part,  must  give  them  a  legal  estate)  has  )xea 
oonaidered  as  partly  legal  and  partly  not  so.  I  do  not  say  that  it  may  not  be  so  in  some 
cases,  but  tl^  is  one  of  tiie  most  unfavourable  cases  possible  where  the  making  it  a 
legal  devise  is  only  in  order  to  defeat  the  intent  of  the  testator ;  for,  suppose  Isaac 
had  died  before  the  exjoration  of  the  ten  years,  must  the  estate  have  beui  t^n  fxaa 
them  9  and  the  will  is  to  be  construed  as  it  stood  at  the  death  of  the  testator,  and  opt 
according  to  events  happening  afterwards  ;  and  besides,  what  sort  of  a  portion  must 
this  be,  a  legal  estate  for  part  of  ten  years,  and  a  trust  for  the  remainder  'i  I  therefore 
think  that  the  devisees'  interest  cannot  be  considered  as  a  legal  estate. 

Considering  it  therefore  as  a  trust  estate,  the  next  question  will  be,  whether  the 
limitation  to  the  plaintiff  be  a  contingent  remainder,  or  an  executory  devise  i 

As  an  executory  devise,  it  would  be  good  even  in  a  legal  limitation  ;  and  the  only 
objection  is,  that  it  is  limited  per  verba  de  prcBsenti,  but  this  is  of  no  weight  with  me,  for 
the  words  must  be  considered  as  he  used  them.  It  appears  that  his  grandson  Joseph 
was  an  infant  and  youns,  and  he  knowing  that  his  grandson  had  no  children,  derises 
a  maety  to  the  child  and  [332]  chiklren  of  his  grandwn  Joseph.  These  words,  indeed, 
impart  the  present  time,  but  as  he  knew  that  Joseph  had  no  children,  he  must  havs 
intended  them  in  a  future  sense. 

This  is  confirmed  by  several  of  the  other  parts  of  the  will,  for  the  remainder  over  is 
given  to  such  children  as  his  daughter  shall  nave,  and  the  last  provision  he  makes  is  id 
case  his  grandson  and  daughter  shall  both  die  without  issue,  and  therefore  it  was  im- 
possible for  him  to  shew  his  intention  more  clearly  than  he  has  done,  that  he  meant  such 
children  as  should  be  born. 

In  ite  creation  therefore,  when  compared  with  the  preceding  limitations,  it  araesrs 
to  be  executory  till  Isomc  had  a  child  ;  but  yet  it  is  true  that  when  Isaac's  child  was  boni, 
he  had  a  freehold  estate  in  the  trust  during  the  Ufe  of  Isaac,  so  that  the  question  will  be, 
if  this  is  conudered  as  a  remainder,  whether  on  the  death  of  Isaac  before  tiie  c<Hitineeiiey 
happened  it  became  vrad.  If  this  was  a  limitaticm  of  a  \^aX  estate,  it  would  bedMriy 
void,  for  the  freehold  cannot  be  in  abeyance,  and  here  was  nobody  to  take  it ;  but  witli 
r^rd  to  trusts,  the  reason  of  that  rule  fails ;  for  if  any  question  had  arisen  on  tiiose 
estates,  bills  might  have  been  brought,  and  trustees  inserted,  who  would  have  been 
answerable  for  any  wrong  done ;  and  therefore  though  the  general  rule  as  to  1^ 
estates  be  so,  and  the  construction  of  limitations  of  trusts  be  the  same  as  of  1^1  limiU- 
tions,  yet  I  do  not  apprehend  that  it  holds  in  cases  of  contingent  limitations  or  re- 
mainders, or  that  equity  has  gone  so  far  as  to  say  that  contingent  remainders  shall  be 
void  for  want  of  trustees  to  preserve  them  ;  for  where  is  the  necessity  to  make  such 
trustees,  when  the  whole  legal  estate  is  executed  in  the  original  trustees :  and  why 
should  not  their  original  estates  preserve  the  whole  trusts.  Therefore,  whether 
be  considered  as  an  executory  devise  or  contingent  remainder  of  a  trust  estate,  it  ii 
good,  and  the  phuntiS  is  entitled  to  a  m<»ety. 

The  decree  directed  that  the  proper  accounts  should  be  taken,  and  aminigst  othsr 
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things  declared  that  the  defendants  JotejA,  Elieabeth,  and  Metry  Blisset  from  the  death 
of  Isaac  Blisset  became  entitled  to  one  maety  of  the  remdue  of  the  siud  real  estate,  and 
to  one  moiety  of  the  residue  of  the  said  personal  estate  ;  and  that  the  plaintiff  Blisset 
Maria  Dideensorit  became  entitled  to  the  other  moiety  thereof  from  the  time  of  her  birth; 
and  that  the  rents  and  profits  of  that  moiety  of  the  real  estate,  and  the  interest  and  pro- 
duce of  that  moiety  of  the  personal  estate  which  became  [333]  tvom.  the  death  of 
Isaac  Blisset  to  the  birth  of  the  said  Blisset  Maria  Dickenson,  were  not  disposed  of  by 
the  will  of  the  testator ;  and  that  therefore  the  rents  and  profits  of  tiiat  moiety  of  the 
real  estate  during  that  time  descended  to  the  defendant  Joseph  Blisset,  as  hear  at  law 
to  the  testator ;  and  that  the  interest  and  profits  of  the  moiety  of  the  personal  estate 
during  that  time  ought  to  be  dis^buted  according  to  the  statute  of  Distributions. 

Under  this  decree  a  cUum  was  made  before  the  Master  on  behalf  of  the  infa&t 
pkuntifi  Maria  Blisset  Dickenson,  as  representing  the  testator's  daughter,  or  of  the 
other  plaintiffs  as  personal  representatives  of  Joseph  Dickenson^  to  one  moiety  of 
undisposed  part  of  the  testator's  personal  estate  as  one  of  the  next  of  kin  to  the  testator. 

This  clami  was  opposed  on  behalf  of  the  defendants,  the  children  of  Isaac  Blisset, 
upon  the  ground  that  the  testator's  daughter  had  receiTed  from  her  father  £1500 
upon  her  marriage,  and  that  that  sum  ought  therefore  to  be  brought  into  the  account. 

This  point  having  been  brought  before  the  Court  upon  petition  on  behalf  of  the 
plaintiSs,  the  Lord  Chancellor  directed  that  the  plaintiffs  should  be  at  liberty  to  apply 
to  have  the  cause  re-heard. 

The  cause  accordingly  now  came  on  to  be  re-heard  upon  that  point,  and  upon  a 
petition  of  re-heaiing  presented  by  the  defendant,  Joseph  Blisset^  the  hear  at  law  of 
the  testator,  against  that  part  of  the  decree  by  which  it  was  declared  that  plaintiff 
^isset  Maria  Dickenson  was  entitled  to  one  mcnety  of  the  testator's  real  estates ;  he 
claiming  that  moiety  as  heir  at  law  to  the  testator. 

Mr.  Attorney-General  and  Mr.  Floyer,  for  the  plaintiffs. 

As  to  the  undisposed  part  of  the  personal  estate,  it  is  a  rule  that  hotch-pot  does  not 
prevail  in  cases  of  equitable  and  partial  intestacy,  whether  arising  from  a  lapsed  legacy 
or  an  undisposed  surplus,  Cowper  v.  Scott,  3  P.  Wms.  124.  Vachell  v.  Jeffreys,  Pre. 
Ch.  169.    Yiheeler  v.  Sheer,  Mob.  288,  304. 

As  to  the  question  relative  to  the  moiety  of  the  real  estate,  the  defendant  claims  it  as 
heir  at  law,  insisting  that  the  limitation  to  the  children  of  Joseph  Dickenson  became 
void  by  the  death  of  /^ooc  Blisset,  before  the  birth  of  Joseph  Dickertson's  children ; 
and  in  support  of  that  claim  insists,  that  the  limitation  was  of  the  legal  estate,  and  oper- 
ated by  way  [334  remainder,  and  not  by  way  of  executory  devise.  We  on  the  other 
side  contend,  Ist,  That  that  limitation  was  an  executory  devise ;  and,  2dly,  That  if 
it  was  a  contingent  remainder,  yet  that  the  legal  estate  continued  in  the  trustees,  and 
that  the  remainder  therefore  was  not  defeated  by  the  death  of  the  first  taker  before  the 
contingency  happened.  The  trustees  are  directed  to  pay  several  annuities  and  sums 
of  money,  which  they  could  not  do  without  the  legal  estate.  No  contingency  or  time 
is  mentioned  at  which  that  legal  estate  is  to  determine,  and  the  ultimate  devise  to 
Greentoich  Hospital  is  of  a  trust  estate.  If  then  the  legal  estate  continued  in  the 
trustees,  it  would  have  been  absurd  to  have  introduced  other  trustees  for  the  purpose 
of  preserving  contingent  remainders. 

The  reason  why  the  law  requires  a  contingent  remainder  to  Yeat  durii^  the  life  <d 
the  particular  tenant,  is  to  avoid  the  legal  estate  being  in  abeyance,  which  it  never 
could  be  in  the  present  case,  for  a  prcecipe  might  at  any  time  have  been  brought 
agaiiut  the  trustees. 

Mr.  Broione  and  Mr.  Fazakerley.  for  the  defendant  Joseph  Blisset., 

As  to  the  first  point,  the  rule  of  this  Court  is  to  distribute  the  undisposed  part  of 
the  personal  estate  according  to  the  statute  of  Distributions,  which  must  include  all 
the  rules  ol  that  statute.  In  the  civil  law,  the  Cdlaiio  horu-rvm  took  place  whether 
the  deceased  left  a  testament  or  not,  Domat.  2.  694.  2  Inst.  33.  The  case  of  Wheeler 
V.  Sheer,  Moe.  288,  304,  turned  entirely  upon  the  custom  of  the  province  of  York. 
The  case  of  Ward  v.  Lant,  Pre.  Ch.  184,  is  an  authority  for  the  defendant.  As  to  the 
moiety  of  the  real  estate,  we  contend  that  the  devise  to  the  children  of  J oseph  Dickenson 
was  a  contingent  remainder,  and  not  an  executory  devise ;  and  that  though  the  legal 
estate  remainded  in  the  trustees  during  the  life  of  Isaac  Blisset,  yet  that  the  limitations 
over  were  of  the  legal  estate.  The  intmnediate  estates  may  he  legal  estates,  though 
the  devise  to  Grutwich  Bospiial  be  d  a  trust  estate ;  but  supposing  the  limitations  to- 
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be  of  trust  estates  throughout,  the  same  rules  as  to  contingeiit  remainders  mut 
prevBil  in  equitable  as  in  legal  estates. 

May  6, 1 73S.-~Lord  Chancellor.  The  question  as  to  the  personal  estate  relates  to  a 
small  part  of  the  profits  which  arose  between  the  time  of  the  death  of  Isaac  Bliutl, 
and  of  the  birth  of  the  child  of  Joseph  Dickenson.  These  profits  the  executors,  having 
legacies  under  the  will,  cannot  take,  and  [336]  they  consequently  become  an  undisposed 
part  of  the  personal  estate. 

1  am  of  opinion,  that  under  the  circumstances  of  this  case,  there  should  not  be  an; 
hotch-pot  of  this  undisposed  part  of  the  personal  estate ;  but  I  do  not  say  that  tiiis 
will  be  BO  in  all  cases. 

Before  the  Statute  there  was  no  law  for  the  distribution  of  personal  estates,  the 
administrators  were  entitled  to  the  whole.  The  Ecclesiastical  Courts  indeed  compiled 
them  to  account,  and  to  make  distributions ;  but  prohibitions  from  the  courts  of  Wot- 
minster  HaU  were  always  granted  upon  such  compulsionB,  and  before  the  Statute 
this  Oourt  never  exercised  a  power  over  equitable  intestacies,  to  compel  the  executors 
to  distribute. 

The  only  case  in  which  the  statute  of  D^ributions  operates  as  a  law,  is  that  of  a 
complete  intestacy  ;  for  where  there  is  a  will,  and  an  executor  appointed,  this  Court 
Cfunpels  him  to  distribute  as  a  trustee  only,  not  by  force  of  the  Act,  but  of  an  equity 
drawn  from  it. 

But  in  cases  where  the  Act  is  not  a  compulsory  law,  but  is  adopted  as  a  direclaoD 
only  to  the  Court,  the  Court  will  not  follow  it  farther  than  the  equity  and  reason  of 
that  Act  require. 

He  object  of  the  Act  is  to  make  certain  persons  inheritable ;  and  the  object  of 
the  provision  as  to  hotch-pot,  is  to  produce  an  equality  amongst  those  persons.  Ihis 
Court,  therefore,  adopts  that  provision,  where  that  object  can  thereby  be  obtained, 
as  in  cases  where  the  whole  personal  estate  falls  under  an  equitable  intestacy  ■  but  where 
a  part  only  of  the  personal  estate  is  undisposed  of,  and  legacies  are  given  by  the  vill 
to  the  persons  claiming  that  part,  the  bringing  advancements  made  in  the  testator's 
lifetime  into  hotch-pot,  would  be  so  far  from  attaining  an  equality,  that  it  would  produce 
a  directly  contrary  effect. 

For  it  is  admitted  that  the  legacies  cannot  be  brought  into  hotch-pot ;  it  is  plain, 
therefore,  that  an  equality  will  not  be  produced  by  the  adoption  of  that  rule  as  to  ad- 
vancement. The  cases  of  Wfieeler  and  SheerSy  and  Cowper  and  Scott,  and  VadiM 
and  Jefferys,  are  alt  in  point,  and  are  opposed  only  by  the  authority  of  Ward  and  La/ni. 

This  Ciourt  will  never  follow  the  statute  of  Distributions  as  to  hotch-pot,  except 
in  cases  where  an  equality  can  be  obtained  by  so  doing. 

As  to  the  second  point  respecting  the  real  estate,  I  am  of  [338]  opinion  that  the  trust 
continues  throughout.  It  is  a  complicated  devise  of  real  and  personal  estate  to  these 
trustees,  and  it  is  admitted  that  the  trust  continues  as  to  the  personal  estate.  The 
limitation  is  general  to  the  trustees  and  their  heirs.  A  devise  to  A.  and  his  heirs,  in 
trust  for  B.  during  his  life,  would  certainly  be  a  fee  in  the  trustees,  with  a  resulting 
trust  after  B.'s  death  for  the  heir  at  law. 

I  am  of  opinion  that  the  whole  limitation  is  a  declaration  of  trust,  and  that  the  legal 
estate  in  fee,  which  remained  in  the  trustees,  will  support  the  contingent  remainders ; 
for  it  is  immaterial  for  the  purpose  of  supporting  contingent  remainders,  whether 
the  whole  legal  estate,  or  whether  a  particular  one  for  that  particular  purpose,  is  veatsd 
in  trustees,  for  there  will  always  be  a  tenant  to  the  praecipe  in  any  acti<m  which  may 
be  brought  asunst  the  estate,  to  provide  for  which  is  the  reason  that  abeyances  are  not 
permitted  bylaw. 

On  one  of  the  papers  in  the  cause,  the  following  note  is  indorsed  in  the  Lord 

Chancellor's  handwriting : — 

I  adjudged  that  there  was  no  hotch-pot  in  this  case,  as  to  the  undisposed  part  d 
the  personal  estate  ;  and  that  by  the  devise  of  the  real  estate,  the  legal  estate  of  inherit- 
ance vested  in  the  trustees,  and  that  the  subsequent  dispositions  were  trusts  through- 
out, and  consequently,  that  the  l^al  estate  in  the  trustees  supported  the  contingent 
remainders.   (Beg.  Lib.  A.  1735,  fol.  298.   Reg.  Lib.  A.  1738,  fol.  681.) 

(1)  The  Statement  of  this  case,  and  Lord  Tatitot's  judgment,  are  taken  from  the 
papers  in  the  cause,  the  arguments  of  counsel  from  I/nrd  aardioicke's  Note-bookt  utd 
the  judgment  of  horA  Hatuwieke  irom  a  manUBcript. 
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[3373  Matthew  Powell,  Administrator  of  Abigail  his  l&te  Wife,  Plaintiff  and 
Martha  Hill,  Widow  and  Executrix  of  Roper  Hill,  and  Administratarix  cum  testa- 
mento  annexo  of  Sir  Roger  Hill.  Elizabeth  Maria  Hill,  and  Others,  Defendcmts. 


By  marriage  articles  made  on  the  marriage  of  Roger  Hill  with  Martha  HiU,  certain 
sums  of  money  are  agreed  to  be  laid  out  in  lands,  to  be  settled  upon  Eager  Hill  for 
life,  remainder  to  Martha  Hill  for  life,  remainder  to  the  issue  of  the  marriage, 
remainder  to  Sir  Roger  Hill's  right  heirs ;  and  another  sum  is  agreed  to  be  settled 
to  the  same  uses,  except  that  Martha  Hill  was  to  have  no  life  estate  therein.  The 
husband  being  dead,  and  there  being  no  issue  of  the  marriage  in  1729,  Elisabeth 
Maria  Hill,  as  the  co-heir  with  her  sister,  becoming  absolutely  entitled  to  part  of 
the  sums,  and  entitled  to  another  part,  subject  to  the  life  estate  of  Martha  EiU, 
in  1732,  sells  her  interest  therein  to  the  plaintiff,  who  was  a  protestant ;  upon  a 
bill  brought  by  the  plaintiff  to  have  that  part  of  the  sums  to  which  Elizabeth  Maria 
Hill  was  absolucely  entitled  paid  to  him,  and  to  have  that  part  to  which  she  was 
enlatled,  subject  to  the  life  estate  of  Martha  HUl,  laid  out  in  the  purchase  of  lands, 
to  be  settled  pursuant  to  the  articles ;  it  was  decreed  accordingly,  there  being  no 
eridence  that  Elizabeth  Maria  HiU  was  a  papist  at  the  time  of  the  descent  cast, 
though  it  was  proved  that  in  1735.  Elizabeth  Maria  HiU  was  a  nun  in  a  convent 
at  Li^nm,  professing  the  Roman  Catholic  religion. 

Sir  Roger  HiU  had  issue  two  sons,  Ro^r  HiU  and  Locku  HiU-,  and  two  daughters, 
the  plaintiff's  late  wife  Abigail,  and  the  defendant  Elizabeth  Maria  Hill. 

■  Upon  the  marriage  of  Roger  Hill,  the  eldest  son  of  Sir  Roger  HUl,  with  the  defendant 
Martha  HiU,  Sir  Isa^ic  Shard,  the  father  of  Martha  HUl,  agreed  to  pay  £6000  as 
his  daughter's  marriage  portion  to  trustees,  and  Sir  Roger  HUl  agreed  to  pay  them 
the  Uke  sum  of  £6000,  and  covenanted  that  at  his  death  his  heirs  and  executors  should 
pay  the  further  sum  of  £12,000  ;  and  it  was  agreed  that  the  said  sums  of  £6000  and 
£6000  should  be  laid  out  in  lands,  to  be  settled  to  Ro^  Hill  for  life,  remainder  to 
Martha  HUl  for  life  for  her  jointure,  remainder  to  the  issue  male  of  the  marriage, 
renaainder  to  Sir  Roger  HUl  and  his  heirs ;  and  it  was  agreed  that  the  £12,000,  when 
paid,  should  be  laid  out  in  land,  and  settled  to  the  same  uses  as  the  said  sums  of  £6000 
and  £6000,  except  that  Martha  HiU  was  to  have  no  life  estate  in  the  samr. 

[338]  Sii*  ^9^^  died  in  1729,  and  soon  afterwards  his  eldest  son  Roger  Hill, 
and  Sfwn  after  him  the  younger  son,  Locky  HUl,  died,  upon  which  the  plaintiff's  wife 
Abigail,  and  Elizabeth  Maria  HUl,  became  entitled  as  co-heirs.  In  1725,  some  small 
portion  of  the  £6000  and  £C000,  was  invested  in  the  purchase  of  a  small  freehold 
estate  at  Uxbridge,  and  the  residue  was  afterwards  invested  in  South  Sea  stock. 
The  £12,000  covenanted  to  be  paid  by  Sir  Roger  Hill  was  never  paid,  or  laid  out  in  the 
purchase  of  lands. 

"By  indentures  of  lease  and  release  of  the  15th  and  16th  October  1731.  and  between 
plaintifi  and  his  wife  of  the  one  part,  and  defendant  Elizabeth  Maria  Hill  of  the  other 
part,  in  consideration  of  £4250  paid  by  the  plaintiff  to  Elizabeth  Maria  HUl,  she  con- 
vejs  and  assigns  to  the  plaintiff,  his  heirs,  and  executors,  all  her  share,  right,  and 
interest  in  the  several  sums,  and  the  benefit  of  the  covenants  and  securities,  and  all 
lands  purchased  or  to  be  purchased  with  such  money  ;  Abigail,  the  plaintiff's  wife, 
having  died  without  issue  on  the  3d  of  April  1732,  and  the  plaintiff  having  obtained 
administration  to  his  wife  ;  Elizabeth  Maria  HUl,  by  bargain  and  sale  enrolled,  dated 
the  17th  May  1732,  in  consideration  of  the  sum  before  paid  to  her,  and  of  10s..  bargains, 
sells,  and  assigns  to  the  plaintiff  all  the  said  monies  and  the  lands  purchased  or  to  be 
purchased,  and  the  benefit  of  all  covenants  and  agreements  relating  thereto. 

The  present  suit  was  instituted  for  the  purpose  of  haviM;  the  estate  purchased 
settled  according  to  the  marriage  articles,  and  the  residue  of  the  £6000  and  £6000 
settled  on  Martha  HUl  for  life,  remainder  to  plaintiff  in  fee,  and  the  £12,000,  with 
interest  from  Sir  Roger^s  death,  to  be  paid  to  the  plaintiff. 

The  defendant  Martha  HUl,  being  the  executor  of  Sir  Roger  HUl,  resisted  payment, 
upon  the  ground  that  Elisabeth  Maria  HiU  was  a  papist,  and  disabled  under  the  act 
1  Jac.  1,  c.  4,  s.  6. 

Evidence  was  given  that  Elizabeth  Maria  HUl  was,  in  1735,  living  at  a  convent 
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in  Lisbon  aa  a  nun,  attending  maaa  and  profeasiiig  the  Romish  religion,  but  the  time 
of  her  going  there  was  not  ascertained. 

May  11,  1738. — Lord  Chancellor.    T  do  not  think  that  the  facts  established  in  this 
case  are  such  as  to  bring  the  point  of  law  into  question.   There  is  no  evidence  when 
Elizabeth  Maria  Hill  went  abroad,  or  with  what  intent  she  went.   Hie  only  [330) 
proved  is,  that  she  is  a  papist,  and  in  a  nunner}'  at  the  present  time. 

In  order  to  bring  her  within  the  statute  1  Jac.  1,  it  must  be  shewn  that  before 
the  descent  cast,  she  went  abroad  with  the  intent  there  mentioned.  For  if  she  was 
not  under  the  disabilities  of  that  Act,  at  the  time  of  the  descent,  the  estate  vested  in 
her ;  and  it'  was  admitted,  in  the  Duchess  of  Hamilton's  case,  that  if  the  peiMHi  wu 
not  disabled  at  the  time  of  the  descent,  and  as  the  estate  vested,  the  disability  sub- 
sequently incurred  will  not  divest  ihe  estate,  whatever  may  become  of  the  pemasey 
of  the  profits,  and  that  such  person  may  therefore  ceitunly  convey.  The  present 
case,  therefore,  is  not  brought  within  the  statutes  1  Jac.  1 ,  c.  4, 11  &  1 2  W.  3,  or  3  Gea 
1,  c.  18  ;  and  I  do  not  give  any  opinion  upon  the  construction  of  those  Acts. 

The  Lord  Chancellor  to  his  note  of  this  case  has  added  the  following  memorandum 
I  decreed  for  the  plaintiff,  there  being  no  sufficient  proof  that  the  defendant  Eliatbeth 
Maria  Hill  was  under  a  disability  at  the  time  of  the  descent  cast  upon  her,  which  was 
in  February  1729,  it  being  proved  only  that  she  was  a  nun  at  Lubon,  in  1733 ;  and 
as  to  the  disability  on  the  Act  1 1  &  12  W.  3,  by  reason  of  her  being  a  papst,  it  appeared 
that  this  estate  came  to  her  by  descent,  and  she  was  plainly  the  reputed  owner  thereof, 
and  the  plaintiff  was  admitted  by  all  the  answers  to  be  a  protestant  purdiaser  for  a 
valuable  consideration,  3  Geo.  1,  c.  18. 

By  the  decree  his  Lordship  directed  that  the  Smih  Sea  stock,  being  the  reradue  of  the 
said  sums  of  £6000  and  £6000,  should  be  laid  out  in  the  purchase  of  lands,  to  be  settled 
pursuant  to  the  articles  upon  Martha  Hill  for  life,  remainder  to  the  plaintiff  in  fee ; 
and  Martha  Hill,  admitting  assets,  directed  that  she  should  pay  the  £12,000  to  the 
plaintiif,  with  interest  for  the  same,  from  the  end  of  six  months  after  the  death  of 
Soger  HiU.  (Beg.  Lib.  B.  1737,  fol.  303.) 

(1)  The  statement  of  this  case  is  taken  from  Lord  Hardwidee's  Note-book,  the 
judgment  from  a  manuscript  report. 


[340]  John  Burgoyne,  and  Anna  Maria  his  Wife,  Plaintiffs ;  (1)  and  Robert  Benson, 
and  the  Executors  of  the  late  Lord  Binole¥*8  Will,  Gborge  Fox,  and  HARBisr 
his  Wife,  the  Daughter  and  Heir  of  Lord  Bimolby,  and  Others,  Defendants. 

Mayim,ms.  lAtk.376. 

In  1 714,  Lord  BingUy  conveys  lands  at  Cheshuni  to  himself  for  life,  remainder  to  SatMd 
Benson  for  life,  remainder  to  his  first  and  other  sons,  subject  to  a  power  of  revocation 
by  Lord  if  he  settled  lands  in  Yorkshire  of  as  great  or  greater  value  to  the  same 
uses ;  by  his  will  he  devises  the  lands  at  Cheshunt  to  the  plaintifl  for  her  life ;  and 
by  subsequent  deeds,  for  the  purpose  of  revoking  the  uses  as  to  the  lands  at  Cheshunt, 
conveys  lands  in  Yorkshire,  but  which  are  of  less  value  than  the  lands  at  Cheshunt, 
to  the  uses  of  the  deed  of  1714.  Robert  Benson,  who  was  the  eldest  son  of  Samvel 
Benson,  having  refused  to  take  the  estate  in  Yorkshire,  being  of  less  value  than  the 
estate  at  Cheshunt :  Held,  that  the  power  of  revocation  was  not  well  executed  by 
Lord  B.,  and  that  Samuel  Benson  was  entitled  to  the  estate  at  Cheshunt,  but  that 
he  was  a  trustee  of  the  estate  in  Yorkshire  not  for  the  plaintiff,  the  devisee  of  the 
Cheshunt  estate,  who  was  a  volunteer,  but  for  the  heir  at  hiw  of  Lord  Bingiey' 

Bv  a  settlement  made  upon  the  marriage  of  the  late  Lord  Bingley  with  ElixobeA, 
the  (kughter  of  Lord  Guernsey,  dated  the  18th  of  December  1703,  a  term  of  1000 
years  of  part  of  the  estates,  including  certain  lands  at  Hatton  m  Yorkshire,  was  limited 
to  trustees  upon  trust,  in  case  of  failure  of  iasue-male  of  the  marriage,  to  nuse  £10,000 
for  daughteis'  portions. 

By  deeds  of  lease  and  release,  dated  the  25th  and  26th  of  August  1714,  Loid 
Bin^ay^  in  consideration]|^of  his  natural  love  and  affection  for  his  kinsman,  BdeH 
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Benson,  conveyed  certain  lands  called  Cheshunt  Nunnery,  then  in  the  occupation 
of  J.  B.,  at  the  rent  of  £120  per  annum,  or  thereabouts,  to  hold  to  the  use  of  Lord 
Bingley  for  life,  remainder  to  his  first  and  other  sons  in  tail-male,  remainder  to  Samuel 
Benson,  the  father  of  Bobert  Benson  for  life,  remainder  to  his  first  and  other  sons  in 
tail-male,  remainder  to  the  right  heiis  of  Lord  Bingley.  And  it  was  thereby  pro- 
vided that  Lord  ^41}  Bingley  should  have  power  from  time  to  time,  by  deed  or  writing 
to  be  signed  and  sealed  in  the  presence  of  two  or  more  credible  witnesses,  to  revoke 
the  usee  thereby  declared  of  the  same  lands  or  any  part  thereof,  and  thereby  to  limit 
or  si^int  any  new  uses,  so  as  upon  and  at  the  time  and  times  respectively  of  doing 
thereof,  the  said  Lord  Bingley  should,  in  lieu  thereof,  convey  and  settle  other  lands, 
tenements  and  hereditaments  in  the  countv  of  Yorleshire,  free  from  incumbrances, 
of  as  good  or  better  yearly  value  than  the  lands  and  premises  thereby  granted  were 
then  worth,  to  the  same  uses  and  upon  the  same  trusts,  and  for  the  same  intents  and 
purposes  as  the  lands  thereby  granted  were  settled.  'Diere  was  also  a  power  of  leasing 
reserving  a  rent  of  not  less  than  £120  per  annum. 

Lord  Bingley  by  his  will  dated  the  27th  of  June  1729,  devised  to  the  plaintiff  Anna 
Maria  Burgoyw,  for  her  separate  use,  his  house  called  the  Nunnery  at  CheskurU,  with 
all  his  estate,  as  well  copyhold  as  freehold  in  the  county  of  Hertford  for  life,  with  the 
household  goods  which  should  be  there  at  his  death.  He  also  gave  her  an  annuity 
of  £400,  and  another  house  for  life,  and  all  his  lands  in  Yorkshire  and  elsewhere  he 
devised  to  trustees  for  the  benefit  of  his  onl^r  child,  the  defendant  Harriet  Fox  for  life, 
nmahider  to  her  first  and  other  sons  in  tail,  remainder  over ;  and  directed  that  his 
personal  estate  should  be  laid  out  in  lands  to  be  settled  to  the  same  uses. 

By  indentures  of  lease  and  release  dated  the  29th  and  30th  of  June  1730,  to  which 
Rf^rt  Benson  was  a  party,  reciting  the  deed  of  1714,  and  that  Lord  Bingley  was 
desirous  of  revoking  the  uses  of  the  nunnery  at  Cheshunt,  and  to  settle  other  lands 
of  the  same  value  to  the  same  uses ;  Lord  Bingley  revoked  the  uses  of  the  nimnery  at 
Cheshunt,  and  limited  the  same  to  the  use  of  himself  and  his  heirs,  and  conveyed  the 
lands  at  Hatton  in  Yorkshire,  to  the  uses  of  the  deed  of  26th  of  August  1714,  and  cove- 
nanted that  those  lands  were  of  the  yearly  value  of  £120,  and  that  he  had  full  power 
to  convey,  and  reserved  to  himself  the  same  power  of  revocation. 

After  the  death  of  Lord  Bingley,  a  decree  was  made  at  the  Rolls,  by  consul,  for 
the  paymmt  of  the  £10,000  portion  to  his  daughter  Harriet  Fox. 

aamael  Benson  bemg  dead,  Bobert  Benson  refused  to  take  the  estate  at  Hattont 
because  inferior  in  value  to  that  at  Cheshunt,  and  because  it  was  subject  to  the  term 
of  [342]  1000  years  for  securing  the  £10,000  portion,  and  insisted  upon  his  title  to 
Cheshunt  Nunnery  under  the  deed  of  26th  of  August  1714,  recovered  that  estate  by 
ejectment. 

The  bill  was  brought  by  the  devisee,  under  the  will,  of  the  Cheshunt  estate,  and 
prayed  that  the  plaintiff  might  be  declared  to  be  entitled  to  that  estate ;  or  if  Robert 
Benson  should  be  held  to  be  entitled  to  retain  that  estate,  then  that  the  plaintifi,  in 
lieu  thereof,  might  be  declared  to  be  entitled  to  the  Hatton  estate. 

Mr.  Noel,  Mr.  Fazakerley,  and  Mr.  Murray^  for  the  plaintifEs. 

The  settlement  of  the  Che^wni  estate  bythe  deed  of  1714,  iswell  revoked  by  the  wiU, 
or  by  the  deed  of  1730 ;  for  it  was  not  necessary,  by  the  former  deed,  that  the  estate 
to  be  settled  as  an  equivalent,  should  be  so  settled  at  the  particular  time  of  the  revoca- 
tion, provided  it  was  done  in  time  to  secure  the  interests  of  those  claiming  under  it. 
The  plaintifb  are  entitled  to  the  benefit  of  the  covenant  in  the  deed  of  1 730,  so  as  to 
have  the  ratate  made  up  to  the  value  of  £120  per  annum,  and  to  have  the  £10,000  paid 
out  of  the  personal  estate,  and  so  to  remove  that  objection  to  the  Hatton  estate.  The 
plaintiffs  claim  under  the  will,  which  is  not  revoked  but  confirmed  by  the  subsequent 
deed  of  1730.  If  one  of  two  jointrtenants  makes  a  will,  and  then  the  other  joint- 
tenant  dies,  the  whole  of  the  land  will  pass  by  the  will,  Perkins  on  Devise,  500.  So 
if  one  artides  for  a  purchase  of  land  and  then  makes  his  will,  and  afterwards  takes 
a  l^;al  conveyance,  the  land  passes,  Prideavx  t.  Gibbon,  2  Cas.  in  Ch.  144.  GreenhUl 
r.  Greenhm,  2  Vem.  679. 

It  the  plaintifb  shall  not  succeed  in  obtfuning  the  CheshmU  estate,  yet  they  are 
entitled  to  the  estate  at  Hatton ;  for  if  the  settlement  of  1714,  had  not  been  properly 
revoked,  the  Itwal  estate  of  both  is  in  Bobert  Benson,  but  as  it  is  clear  that  only  one 
was  intended  U>t  him,  and]  as  he  chooses  to  retain  the  estate  at  Cheshunt,  he  must 
hold  the  other  as  a  resulting  trust  for  the  heir  at*law,  imd  as  against  the  heir  at  law. 
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the  plaintiffs  are  clearly  entitled.  The  election  o£  a  third  person  ought  not  to  pre- 
judice them.  Those  who  take  under  the  will  cannot  defeat  the  testator's  intention 
in  any  other  point.  Sireatfield  v.  Streatfield,  Ca.  temp.  Talb.  176.  Beeve  v.  Beete, 
1  Vem.  219.   Not/s  v.  Mordaunt,  2  Vem.  581. 

Mr.  Attorney  General  for  the  defendant  Robert  Benson,  insisted  that  the  deed  of 
1714,  was  not  revoked,  and  that  it  had  been  so  determined  by  the  recoTeiy  in  ejec^ 
ment.  That  [343]  ^be  Ration  estate,  independently  of  the  1000  years'  term,  was  not 
of  equal  value  with  the  estate  of  Cheskunt,  which,  previous  to  Lord  Bingley's  death, 
was  let  for  above  £175  per  annum,  whereas  the  covenant,  if  that  was  to  be  resorted 
to,  was  only  that  the  Hatton  estate  ahouki  be  of  the  annual  value  of  £120,  in  which  he 
disclaimed  all  beneficial  interest. 

Mr.  Floyer  and  Mr.  Btvaks  for  the  defendant  Fox  and  his  wife  Harriet,  the  heir  at 
law,  contended,  that  the  deed  of  1 730  revoked  the  will  by  which  the  reversion  of  the 
Chsshunt  estate  might  otherwise  have  passed,  and  that  the  eat&te  at  Hatton  was  to 
be  considered  as  a  resulting  trust  for  the  heir  at  law,  the  plaintii!  being  a  mere  volunteer, 
and  not  entitled  to  any  equivalent  for  the  devise  intended  for  her  by  the  will. 

May  13,  1738. — Lord  Chancellor.  The  first  question  is,  whether  there  was  a  good 
revocation  of  the  uses  of  the  deed  of  1714,  either  by  the  will,  or  by  the  deed  of  1730 : 
and  I  am  clearly  of  opinion  that  the  power  of  revocation  was  not  well  executed  in 
respect  of  the  difference  of  the  value  of  the  two  estates,  and  the  term  of  1000  years 
which  covered  Hatton,  as  part  of  the  Yorkshire  estates  settled  in  1703. 

I  am  likewise  clearly  of  opinion,  that  the  deed  of  1 730,  was  a  revocation  of  the 
will,  quoad  the  devise  of  the  Hatton  estate,  as  part  of  all  the  testator's  lands,  &c,  in 
Yorkshire,  mentioned  to  be  devised  by  the  will :  and  therefore,  Hatton  could  not  be 
subject  to  the  particular  uses  created  by  the  will.    Vide  Shower's  Pari.  Ca.  150. 

But  as  it  was  admitted,  that  though  Robert  Benson  had  the  legal  estate  both  in 
Cheshunt  and  Hatton  estates,  the  former  under  the  settlement  in  1714,  and  the  other 
in  1730 ;  yet  as  one  only  was  plainly  intended  him,  and  he  chuses  to  adhere  to  the 
Cheshunt,  &c.,  he  must  be  a  trustee  as  to  the  other  estates,  for  some  person  or  other 
who  in  equity  has  a  right  to  it.  And  I  think  the  heir  at  law  of  the  testator  will  plainly 
be  entitl^  to  this  trust ;  and  the  prindpal  question  therefore  is,  as  between  the  plain- 
tiff and  the  heir  at  law. 

And  as  the  plaintiff  claims  only  under  the  will,  and  is  therefore  a  mere  volunteer, 
he  is  not  entitled  to  any  equitv  of  this  kind.  It  is  quite  a  new  attempt  for  a  mere 
volunteer,  not  being  a  wife  or  child,  to  come  to  a  Court  of  Equity  to  seek  an  equivalent 
for  a  void  devise. 

In  the  case  of  Noys  v.  Mordaunt,  2  Vem.  581,  it  is  plain  Lord  Cowper  went  upon 
this,  a  provision  which  was  [344]  thereby  to  be  made  by  a  father  for  his  child  ;  and  it  is 
likewise  in  this  respect  distinguishable,  that  the  dispute  there  was  between  persons  who 
claimed  under  the  same  will,  here  it  is  between  a  devisee  and  the  heir  at  law,  who  is 
always  favoured. 

In  Reeve  v.  Reeve,  1  Vern.  219,  particular  notice  was  taken  by  the  testator,  in  his 
will,  of  his  apprehension  that  the  £3000  charge  would  be  good  against  the  jointure. 
No  express  intention  of  an;^  thing  of  that  kmd  appears  in  the  present  case.  Here 
it  was  likewise  to  make  provision  for  an  only  daughter,  and  no  inference  can  be  drawn 
from  those  resolutions,  m  favour  of  a  mere  volunteer,  as  the  plaintiff  is. 

N.  Held  clearly  by  the  Lord  Chancellor,  there  was  no  pretence  for  payiiUK  off 
the  £10,000  charged  on  the  term  of  1000  years,  out  of  the  persimal  estate  of  Lord 
Bingley,  but  the  land  on  which  it  was  originally  charged  must  bear  the  burthen  of 
it ;  and  what  was  done  by  the  decree  in  this  case  could  be  only  matter  of  agreement 
between  the  parties.  (See  Bartholomew  v.  May,  ante,  page  255,  and  the  cases  there 
cited,  in  note  (2)  to  that  case  ;  and  see  Cotxntry  v.  Coventry,  2  P.  Wms.  222.  Evel^ 
V.  Evelyn,  2  P.  Wms.  664.  Lanoy  v.  Athd,  2  Atk.  444.  Tankerville  v.  Fauxett, 
2  Bro.  C.  C.  57.  Ward  v.  Dudley,  2  Bro.  C.  C.  31G.  Howell  v.  Price,  1  P.  Wms.  294. 
Oalton  V.  Hancock,  2  Atk.  439.) 

His  Lordship  declared  he  saw  no  cause  to  ^ve  the  plaintiff  a,ny  relief  in  equity ;  uid 
therefore  ordered  that  the  matter  of  the  plaintiff's  bUistand  diamissed  without  costs. 

(1)  The  statement  of  this  case,  and  the  argummts  of  counsel,  are  taken  from  Lord 
Hardwieke's  Note-book.  The  judgment  beam  Atkyns^  which  has  been  compand 
with  uiother  muiuscript  report,  and  in  some  few  particulars  altered  by  Lord  Hardr 
vndee's  Note-book. 
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[345]  Edward  Hkatbeb,  an  Infant,  Plaintiff ;  (1)  and  Martha  Heather,  Ann  and 
BUZABETH  HuNTINGFORD,  Jahes  Rider,  and  Others,  Defendants. 

May  19th,  1738.    1  Atk.  425. 

Edward  Heather  by  his  will  gives  an  annuity  of  £20  to  his  daughter  and  the  heirs 
of  her  body  and  appoints  his  son  executor,  who  by  his  will  gives  to  her  and  her 
daughter  an  annuity  of  £20  to  be  paid  out  of  real  estate ;  and  by  an  indorsement 
upon  the  will  with  a  pencil,  "  Directs  that  this  annuity  shall  not  be  taken  for  another 
£20  annuity,  but  to  confirm  the  £20  per  annum,  left  her  and  her  daughter  by  her 
father  "  ;  Held  that  the  daughter  was  not  entitled  to  both  annuities  ;  not  upon  the 
ground  that  the  indorsement  being  unattested  could  afiect  the  real  estate  charged 
with  the  annuity  ;  but  by  way  of  exoneration  of  his  father's  personal  estate,  he  bemg 
the  only  person  chargeable  by  way  of  personal  demand  as  the  executor  of  his  father. 

Edward  Heather  by  his  will,  dated  April  19,  1730,  gave  to  his  daughter,  Ann 
HutUvngford  and  the  heirs  of  her  body,  £20  a-year  to  be  paid  to  her  quarterly  without 
anr  abatement ;  and  in  case  she  dim  without  issue  then  to  his  sons  WiUiam  and 
Edward  HeaUter,  whom  he  appointed  his  executors,  and  who  proved  his  will 

WiUiam  Heather  died,  leaving  John  Heather  one  of  the  defendants,  his  eldest, 
and  the  plaintii!  his  second  son. 

Edward  Heather,  the  son  of  the  first  named  Edward  Heather,  by  his  will,  dated 
May  1,  1731,  gave  to  his  sister  Ann  Huntingford  and  her  daughter  Elisabeth^  £20 
^r  annum,  to  be  paid  quarterly  without  any  abatement,  out  of  his  five  freehold  houses 
in  HoU)om ;  but  m  case  they  died  without  issue  then  the  £20  a-year  was  to  return 
to  the  i^intifE  or  the  familv  of  the  Heathers.  And  after  some  other  bequests  he  gave 
ijl  his  real  estate  which  he  had  of  his  father  and  all  his  personal  estate,. stock  in  tradq, 
money,  and  securities,  to  the  plaintiil. 

Upon  the  back  of  the  will  in  pencil,  th3  testator  indorsed  the  following  words, 
which  were  proved  in  the  Ecdesiastical  Court,  as  a  codicil  to  the  will : — "  I  hope  the 
£20  given  to  my  sister  Huntingford  herein  will  not  be  taken  for  another  £20  a-year ; 
but  to  settle  and  confirm  the  £20  per  annum  [346]  ber  father  left  her  and  her  daughter ; 
and  if  they  die  without  lawful  issue  let  it  come  to  ray  heir." 

The  Master  of  the  Rolls  having  held  that  Ann  Huntingford  and  Elizabeth  her 
daughter  were  entitled  to  two  annuities  of  £20 ;  that  question  now  came  on  before 
the  Lord  Chancellor  upon  an  appeal  from  that  decision. 

Anne  Huntingford  having  become  a  bankrupt,  her  assignees  claimed  the  two 
annuities. 

Mr.  Attorney-General  and  Mr.  Floyer,  for  the  plaintiff,  contended,  that  it  being 
clear  that  the  last  testator,  Edward  Heather,  did  not  intend  that  his  sister  Ann  Hunting- 
ford and  her  daughter  should  take  the  annuity  under  his  will  and  also  that  under 
the  will  of  his  father,  one  annuity  only  was  payable  i  because  otherwise  Ann  ifuniinj^ 
ford  and  her  daughter  would  be  taking  under  the  will  and  defeating  its  intentions 
at  the  same  time. 

Mr.  R<^inson,  for  Ann  Huntingford  and  her  daughter,  contended,  that  the  codicil 
not  being  attested  could  not  operate  upon  the  annuity,  which  by  the  will  was  charged 
upon  freehold  property  ;  and  that  the  annuity,  as  given  by  the  will  could  not  be  con- 
sidered as  given  in  satisfaction  of  the  annuity  under  the  father's  will,  the  one  being 
given  to  Ann  Huntingford  in  tail  and  the  other  to  her  and  her  daughter. 

Lord  Chancellor.  "The  testator's  intention  is  most  plain  (if  the  Court  can  take  notice 
(A  it),  by  the  indorsement  that  his  sister  should  have  only  one  annuity,  and  that  he 
was  only  willing  to  confirm  and  settle  it  on  a  more  secure  fund  than  a  fluctuating 
personal  estate,  oy  charging  it  on  his  real  estate,  which  was  not  done  by  the  iather  s 
will 

If  it  had  been  inserted  in  the  will,  there  could  have  been  no  doubt ;  but  as  notmng 
can  be  taken  either  to  enlarge  or  diminish  what  affects  a  real  estate,  unless  it  be  executed 
according  to  the  statute  of  Frauds  and  Perjuries ;  and  as  the  testator  has  not  cranjdied 
with  the  directions  of  that  statute,  this  indorsement  cannot  be  of  any  weight. 

I  very  much  question  if  this  last  annuity  can  be  taken  as  a  satisuiction  of  the 
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annuiby  given  by  the  father's  will,  it  beine  charged  on  a  difEerent  fund,  and  given  in 
another  manner ;  for  regard  has  been  alwavs  nad  to  the  particular  [3471  circum- 
stances, limitations,  and  funds  out  of  which  legacies  are  to  arise  ;  yet  I  think  she  is 
not  entitled  to  both  annuities  ;  but  not  so  much  on  account  of  the  codidl,  as  by  way 
of  exoneration  of  the  personal  estate  of  the  father.  He  was  the  only  person  charge- 
able by  way  of  personal  dranand,  and  might  by  oodidl  or  testamentary  schedule,  which 
affects  a  persoi^  estate  according  to  the  rule  in  the  civil  law,  direct  that  in  case  hit 
sister  should  take  the  annuity  unwr  his  will,  she  should  not  have  it  out  of  his  father's 
personal  estate,  but  that  his  personal  estate  should  be  discharged  therefrcnn ;  and 
taking  it  in  that  light,  it  does  not  contradict  the  statute  of  Fnuds  and  Fbijuries, 
and  for  thi^  reason  nis  Lordship  altered  ^  Joseph  JehfW»  decree.  (See  Nevomam.  t. 
Newmaa,  1  Bro.  U  C.  186.  ThdlnsKn  y.  Woodford,  13  Ves.  223.  Ex  parU  Bail 
of  Ilchester,  7  Ves.  372.) 

His  Lordship  declared,  that  in  case  the  defendant,  or  the  assignees  under  the  said 
commission  awarded  a^inst  the  defendant,  Ann  Huntingford,  should  insist  on  the 
beneiit  of  the  annmty  of  £20  given  to  her  by  the  will  of  her  brother,  Edward  Heather, 
in  that  case,  they  are  not  entitled  to  receive  any  benefit  of  the  annuity  of  £20  given 
to  the  said  defendant,  Ann  Huntingford,  by  the  will  of  her  father,  Edtoard  Hmiher, 
payable  out  of  his  personal  estate,  anl  ci  whose  will  Edward,  her  brother,  is  executor. 
[Bag.  Lib.  A.  1737,  fa  669.) 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken  from  Lord 
Hardwicke's  Note-book.  The  judgment  ircm  Atktfns. 

ANONyHOUS.(l) 

May  Slst,  1738.    1  Atk.  489. 

The  Court  will  not  appoint  a  receiver  of  an  infant's  estate  where  there  is  no  bill  iiled. 
(So  Ex  parte  Mountfort,  15  Ves.  445 ;  and  Cherry  v.  Cherry,  at  the  Bf^,  1801, 
cited  in  16  Ves.  449.) 

There  is  no  instance  of  appointing  a  receiver  of  the  rents  and  profits  of  an  infant's 
estate,  where  there  is  no  bill  depending  in  this  Court ;  if  it  were  only  filed,  there  mig^ 
be  an  application  for  this  purpose  on  behalf  of  the  infant. 

(1)  This  case  does  not  appear  in  Lord  Hardwicke's  Note-book. 

[348]  Sdes  versus  £RERcrON.(l) 
June  \si,  1738. 

Persons  concerned  in  the  marriage  of  a  ward  of  Court  conmiitted,  thou{^ 
they  were  ignorant  of  her  being  a  ward  of  Court. 

Upon  the  petition  of  the  imcle  and  guardian  of  the  pbuntifi,  Mary  Edes,  who  was 
a  ward  of  the  Court,  and  an  infant  under  the  age  of  sixteen,  and  whose  fortune  amounted 
to  £8000,  against  Charles  Pearson,  who  was  mider  the  age  of  twenty,  and  who  was  the 
son  of  Lord  TatUcerviUe's  steward,  for  marrjring  the  infant  clandestinely,  without 
the  leave  of  the  Court ;  it  was  sworn  by  the  petitioner,  that  the  marriage  was  brougbt 
about  by  the  contrivance  of  Pearson  with  Lord  Ossulston  ;  that  Lord  Ossulston  went 
to  London,  and  brought  a  parson  from  the  Fleet,  who  had  100  guineas  for  manyiDg 
the  couple;  that  they  were  married  Up  Park,  Lord  TaivcerviUe's  seat.  Lord 
Ossulston  was  present  at  the  marriage,  and  gave  the  lady  away  as  her  father.  None  of 
these  facts  were  denied  by  Lord  Osstdston's  affidavit,  but  both  he  and  Pearson  denied 
any  knowledge  of  the  orders  of  the  Court,  or  that  th»y  knsw  that  Mary  Edes  was  s 
ward  of  Court. 

Mr.  Faeakerley,  for  Pearson,  the  husbuid.  Pearson  is  under  age.  The  petitioner 
did  not  take  proper  care  of  the  infant ;  he  hept  her  under  too  much  restraint,  mtmding 
to  marry  her  to  his  own  son.   Pearson  did  not  know  of  the  ]m)ceeding8  of  this  Court, 
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therefore  offended  ixmooentlv.  I  admit  that  want  of  that  knowledge  is  not  an  absolute 
excuse.  The  punishment  of  the  husband  will  be  the  punishment  of  the  wife  too. 

Mr.  Noel,  for  Lord  Ossulston.  There  was  an  inadvertency  in  sending  for  the  dergy- 
man,  but  Lord  Ossulston  was  ignorant  of  her  being  a  ward  of  the  Court. 

Lord  ChanceUoT.  Lord  Ossulston,  by  his  amdavit,  admits,  that  at  the  request 
of  Pearson,  he  procured  Barry,  the  parson,  to  marry  them,  and  he  denies  knowletlge 
of  any  of  the  orders  of  the  Court.  It  is  positively  sworn  by  the  petitioner,  that  the  mar- 
riage was  brought  about  by  the  contrivance  of  Pearson  wiu  Lord  Ossulston ;  that 
Lonl  Ossidston  went  to  London  and  fetched  the  parson  from  the  Fleet,  [349]  vho  had 
100  guineas  for  marrying  th^  ;  and  that  Lord  Ossulston  was  present  at  the  marriage, 
and  gave  away  the  lady  as  father,  in  a  room  a,t  Up  Park.  None  of  these  facts 
are  twnied  by  his  affidavit.  Let  Pearson,  Mary  Tench  the  maid-servant,  dxid  Lord 
OtsuUton  be  committed  to  the  Fleet  for  their  ccmtempt.  Barry,  the  parson,  was  com- 
mitted by  a  former  order. 

It  appears  from  the  Register's  Book,  that  Lord  Ossulston  and  Mary  Terich  having 
surrendered  themselves  to  the  warden  of  the  Fleet,  in  obedience  to  the  order  of  the  Ist 
of  June,  presented  a  petition,  shewing  that  they  were  ignorant  of  Mary  Edes  being 
a  ward  of  the  Court,  and  that  they  were  sorry  for  their  oSences,  which  came  on 
to  be  heard  on  the  13th  of  June,  when  they  were,  upon  their  undertaking  payment 
of  all  the  guardian's  costs  relating  to  this  matter,  discharged  out  of  custody,  on  paying 
to  the  warden  of  the  Fleet  his  fees. 

On  the  27th  July,  Charles  Pearson  presented  a  petition,  stating  his  ignorance 
of  the  infant  being  a  ward  of  the  Court,  and  that  he  was  son^  for  his  offence,  and  that 
he  was  willing  ana  dearous  as  far  as  was  in  his  power,  and  promised  to  settle  upon 
the  infant,  when  they  both  came  of  age,  her  real  and  perscmal  estate.  His  Lordahip 
ordered  a  receiver  of  the  infant's  real  and  personal  estote,  uid  that  Chaties  Pearson 
should  be  restrained  from  conveying,  disposing,  or  alienating  any  part  of  his  said  wife's 
real  estate,  without  leave  of  the  Court,  and  referred  it  to  the  Master  to  see  what  was 
proper  to  be  allowed  for  the  maintenance  of  Charles  Pearson  and  his  wife  ;  and  the  said 
Charles  Pearson's  solidtor  undertaking  to  pay  the  costs  of  the  present  appUcation, 
he  was  discharged  upon  payment  of  the  Warden's  fees.  (Beg.  Lib.  A.  1737,  to,  479. 
fa  547.) 

(1)  This  case  is  taken  from  Lord  Hardwidce's  Note-book. 


[360]  Henry  Hkrvey,  and  Catherine,  his  Wife,  Ann  Clutton,  Widow  of  Thomas 
Clutton,  deceased,  which  said  Catherine  and  Ann  are  two  of  the  Daughters  of 
Sir  Thomas  Aston,  Bart.,  deceased,  Plamtiffs ;  (1)  and  Dame  Catherine  Aston, 
Widow  of  Sir  Thomas  Aston,  Sir  Thomas  Aston,  Bart.,  eldest  Son  and  Heir  of  the 
said  Sir  Thohas  Aston,  deceased,  Sir  John  Chesshyrb,  Henry  Wright,  and 
Andrew  Ksndrick,  Defendants. 

[See  In  re  Moore,  1888,  39  Ch.  D.  131.J 

On  Appeal  from  an  Order  of  the  Master  of  tlie  Rolls. 

April  2m,  Nov.  2Ut,  1737 ;  June  m,  1738.   1  Atk.  361. 

Sir  Thonuu  Aston,  by  settlement,  reserving  to  himself  a  power  of  revocation,  conveys 
certain  estates  to  trustees  for  a  term  of  ^ears  upon  trust,  in  case  he  shall  have  one  or 
more  son  or  sons  living  at  the  time  of  his  death,  and  more  daughters  than  one  livii^ 
at  that  time,  or  who  shall,  in  his  life-time,  be  married  with  bis  consent,  that  then  it 
mav  be  lawful  for  the  said  trustees,  by  and  out  of  the  rents  and  profits  of  the  premises, 
and  by  such  interest,  produce,  and  increase,  as  shall  be  made  of  the  same,  or  by  such 
mortgage  or  leasing  thereof,  or  such  ways  and  means  as  to  them  shall  seem  meet, 
to  raise,  levy,  and  receive  for,  and  as  the  portion  of  every  such  respective  daughter, 
the  simi  of  £2000,  and  alter  such  respective  simi  of  £2000  shall  be  so  receiv^  and 
rused,  shall  and  may  pay  to  every  mx^  daughter  the  sum  of  £2000  at  the  respective 
da^  of  thar  marriage,  with  the  consent  of  I^y  Aston,  if  living,  and  bang  his  widow, 
or  if  she  be  dead  or  married  again,  then  with  the  consent  of  the  trustees,  or  the 
survivor  of  them,  or  the  executors,  administrators,  or  assigns  of  the  survivor,  and 
also  by  and  out  of  the  rents  and  profits  of  the  premises,  to  pay  yearly  to  each  the  sum 
of  £50  until  the  age  of  eighteen,  and  after  that  age,  and  until  their  marriage,  with  such 
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consent  as  aforesaid,  and  during  the  life,  and  until  the  second  marriage  of  their 
mother,  £70  yearly,  and  from  a^d  after  their  mariiage,  with  such  consent  as  aforesaid, 
or  after  the  oeath  or  second  marriage  of  their  mother,  the  yearly  sum  of  £100,  unUl 
their  respective  marriages  or  deaths,  which  should  first  happen,  and  in  case  of  the 
death  (rf  any  oi  the  daughtras  before  th^  should  be  married  with  such  coiuent  as 
aforesaid,  then  the  portion  shall  cease,  and  the  estate  be  exonerated  therectf ;  and  if 
raised,  shall  be  paid  to  the  person  entitled  to  the  reveraon  of  the  estate,  the  funeral 
expenses  of  such  daughters  so  dying  before  marriage,  to  be  paid  by  the  perstm 
entitled  to  the  reversion. 
Sir  Thomas  Aston,  by  his  will,  directs,  that  out  of  other  real  estates  (which  he  Erects 
should  be  accounted  as  part  of  his  personal  estate),  and  out  of  all  other  monira  to 
which  he  was  entitled,  certain  sums  shall  be  raised  and  paid  to  his  daughters,  to  be 
for  the  augmentation  of  their  portions,  provided  by  t^e  settlement,  to  be  raid  to 
them  at  such  times,  and  subject  to  such  conditions,  proTisoes,  Umitations,  and  agree- 
ments, as  their  ori^nal  portions  were  made  subject  to ;  and  incase  any  of  his  daughten 
shall  happen  to  die,  their  additi(mal  portions  are  not  to  go  to  tiiar  personal  repre- 
sentatives. 

Two  of  the  daughters  of  Sir  Thomas  Aston,  after  his  death,  having  married  without 
the  consent  of  their  mother,  th^  were  held  not  entitled  either  to  the  original  portions 
provided  by  the  settlement,  or  the  additional  portions  given  by  the  will.(2) 

Sir  Thomas  Aston  having  issue  by  his  wife,  the  defendant.  Lady  Aston,  one  son, 
the  present  Sir  Thomas  Aston,  and  [351]  eight  daughters,  by  indentures  of  lease  and 
release,  bearing  date  the  27th  and  28th  of  May  1712,  between  himself  of  the  first  part ; 
Sir  /o^n  Chetwood  and  Jofcn  Crew,  of  the  second  [352]  part ;  and  Sir  Robert  BurtUtt, 
since  deceased,  and  Sir  John  Chesskyre,  of  the  third  part ;  conveyed  to  certain  trustees 
and  their  heirs,  all  his  manors,  luids,  and  hereditaments,  to  hold  the  same  to  th^  and 
thnr  heirs,  to  the  use  of  himself  for  tife,  remainder  as  to  the  hall  and  park  of  Astcn, 
and  other  ^rt  of  the  premises  in  Cheshire,  to  the  use  of  his  wife,  the  defendant,  Lady 
Aston,  during  her  widowhood,  and  so  long  as  she  should  make  Aston  Hall  the  place  of 
her  usual  reddence  ;  and  as  to  the  rest  of  the  premises,  and  also  the  premises  limited 
to  Lady  Aston  after  the  determination  of  her  interest  therein,  to  the  use  of  his  son, 
the  defendant,  now  Sir  Thomas  Aston,  for  life,  remainder  to  trustees,  to  preserve  con- 
tingent remainders  ;  remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder  to 
the  second  and  other  sons  of  the  settlor,  Sir  Thomas  Ast&n,  by  the  defendant,  Lady 
Aston,  for  life,  remainder  to  the  first  and  other  sons  in  tail  male,  and  for  default  of  such 
issue,  as  for  the  premises  in  the  counties  of  Warwick  and  Berks,  to  the  use  of  Sir  Babert 
Burdett  and  Sir  John  Chesshyre,  for  1 000  years,  and  as  to  the  rest  of  the  premises,  as 
the  respective  uses  thereof  should  determine,  and  also  the  premises  in  the  counties  of 
Warwick  [363]  a-i^d  Berks,  after  the  determination  of  the  term  of  1000  years,  to  the 
use  of  the  first  and  other  sons  of  the  settlor.  Sir  Thomas  Aston,  by  any  other  wife,  in 
tail  male  ;  remainder  to  the  first  and  other  daughters  of  the  defendant,  now  Sir  Thomas 
Aston,  in  tail  male  ;  remainder  to  the  first  and  other  daughters  of  the  second  and  other 
sons  of  the  settlor.  Sir  Thomas  Aston,  in  tail  male  ;  remainder  to  the  first  and  other 
daughters  of  the  settlor,  Sir  Thomas  Aston,  by  the  defendant.  Lady  Aston,  in  tail  male, 
with  divers  remainders  over, 

.  The  trusts  of  the  term  of  1000  years  were  declared  to  be  that  in  case  Sir  Thomas 
Aston,  the  settior,  should  die  without  issue  male  by  his  wife  lady  Aston,  or  having  issue 
male  who  should  die  before  marriage  and  before  the  age  of  twenty-one  years,  and  should 
have  only  two  daughters  by  his  wife  Lady  Aston  livii^  at  the  time  of  his  decease,  or 
who  in  his  life  should  have  been  married  with  his  consent ;  That  in  that  case  and  not 
sooner  or  before,  Sir  Bd}ert  Burdett  and  Sir  John  Chesshyre  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  asagns  of  such  survivor,  should  take  and  receiTe 
the  TVats,  issues,  and  profits  of  the  premises  limited  to  them  for  1 000  years,  and  by  such 
interest,  produce,  and  increase  as  should  be  made  or  raised  by  the  same  or  any  part 
thereof,  or  by  such  mortgage  or  leasing  thereof,  or  of  any  part  or  parcel  thereof,  or  such 
ways  and  means  as  to  them  should  seem  meet,  raise  the  sum  of  £5000,  and  the  same  so 
raised  pay  and  deliver  to  or  to  the  use  of  the  younger  of  such  two  daughters,  when  and 
as  soon  as  she  should  be  married  with  the  consent  of  the  defendant.  Lady  Aston,  if 
then  living  and  not  married  again,  and  if  dead  or  married  again,  thra  with  the  consent 
of  Sir  Robert  Burdett  and  Sir  John  Chesshyre,  or  the  survivor  of  them,  or  the  executors. 
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administrators,  or  assigns  of  such  survivor  ;  and  upon  this  further  trust  that  the  said 
Sir  Rcbert  Burdett  and  Sir  John  Chesshyre  and  the  survivor  of  them  and  the  executor 
administrator  or  assigns  of  such  survivor,  should  yearly  after  the  death  of  Sir  John 
Aston  the  settlor  vithout  issue  male  raise  and  pay  to  such  younger  daughter  out  of  the 
rents  issues  and  profits  of  the  said  premises  until  her  marriage  with  such  consent  as 
aforesaid  and  dunng  the  life  of  the  defendant  Lady  Aston,  and  until  the  second  marriage 
of  the  said  Lady  Aston  the  yearly  sum  of  £1 00,  and  from  and  alter  the  marriage  of  such 
daughter  wi^  such  consent  as  uoresud,  and  after  the  decease  or  second  [3641  marriage 
of  t£e  said  defendant  Ladv  Aston  the  sum  of  £250  jier  annum  until  the  said  sum  of 
£5000  should  be  rused  and  paid ;  and  alter  providing  for  the  event  of  there  being  more 
than  two  daughters,  and  a  son  and  only  one  daughter ;  it  was  further  declarra  that 
in  case  the  said  Sir  Thomas  Aston  the  settlor  should  happen  to  have  one  or  more  son 
or  sons  of  his  body  by  his  wife  the  defendant,  Lady  Aston, living  at  the  time  of  his  death, 
and  should  happen  to  have  more  daughters  than  one  living  at  the  time  of  his  death,  or 
who  should  be  in  his  lifetime  married  with  his  consent  as  {foresaid,  that  then  it  should 
be  lawful  for  the  said  Sir  Robert  Burdett  and  Sir  John  Chesshyre  and  the  survivor  of 
them  and  the  executors  administrators  and  assigns  of  such  survivor  by  and  out  of  the 
rents  issues  and  profits  of  the  said  premises  so  limited  to  them  for  the  term  of  1000 
yearn  as  aforesaid,  or  by  such  ways  and  means  as  aforesaid  to  raise  levy  and  receive  for 
and  as  the  portion  of  every  such  respective  daughter,  the  sum  of  £2000,  and  after  such 
respective  sums  of  £2000  should  be  so  had  received  and  raised,  should  and  would  well 
and  truly  pay  or  cause  to  be  paid  unto  every  such  daughter  respectively  the  respective 
sums  of  £2000  at  the  respective  days  of  their  marriage  with  such  consent  as  aforesaid, 
and  also  that  it  should  be  lawful  for  the  said  Sir  Robert  Burdett  and  Sir  John  Chesshyre 
and  the  survivor  of  them  and  the  executors  administrators  and  assiena  of  such  survivor 
by  and  out  of  the  rents  issues  and  profits  of  the  said  premises  so  limited  to  them  for 
1000  years  yearly  from  and  after  the  decease  of  the  said  Sir  Thomas  Aston  the  settlor 
to  pay  and  satisfy  to  the  said  daughters  the  respective  yearly  sum  of  £50  a-piece  until 
their  respective  attainment  of  the  age  of  ^ghteen  years  and  after  their  respective  attain- 
ment of  that  age  and  until  their  respective  marriage  with  such  consent  as  aforesaid, 
and  during  the  life  of  the  said  defendant  Lady  Aston,  and  until  the  second  marriage 
of  the  said  Lady  Aston  the  respective  yearly  sum  of  £70.  and  from  and  after  the  respective 
marriage  of  such  daughters  with  such  consent  as  i^oresaid  and  after  the  decease  or 
second  marriage  of  the  sud  defendant  Lady  Aston,  then  the  respective  yearly  sum  of 
£100  until  their  respective  marriage  or  death  which  should  first  happen.   And  it  was 
thereby  agreed  by  and  between  all  the  parties  to  these  presents  ;  and  it  was  thereby 
declared  that  if  any  of  the  said  daughters  should  depart  this  natural  life  before  she  or 
they  should  be  married  with  such  consent  as  aforesaid  that  then  the  sum  or  [365]  sums 
intended  for  the  portion  or  portions  of  her  or  them  so  dying  should  cease  and  the  said 
premises  be  exonerated  therefrom,  and  if  raised  and  so  far  as  the  same  should  be  raised 
should  remain  and  be  payable  unto  such  person  or  persons  to  whom  the  remainder  or 
revernon  of  the  premises  expectant  upon  the  said  term  should  for  the  time  being  belong 
or  appertain,  the  funeral  expenses  of  such  daughter  or  daughters  so  dying  before 
marriage  to  be  first  paid  and  satisfied  by  such  person  or  persons  to  whom  the  remainder 
or  reversion  should  so  belong  or  ajipertain. 

By  this  deed  a  power  of  revocation  and  of  new  appointment  by  deed  or  will  was 
reserved  to  Sir  Thomas  Aston. 

Sir  Thomas  Aston  afterwards,  by  his  will,  dated  the  2fith  of  February  1722,  after 
taking  notice  of  the  above  settlement,  of  28th  of  May  1712,  and  that  the  manor  of 
Southrey,  and  certain  other  lands  in  the  county  of  Norfolk,  had  lately  been  devised 
to  him,  subject  to  the  payment  of  certain  sums  amounting  to  £3100,  which  he  had  paid, 
and  that  his  personal  estate  designed  for  the  benefit  of  his  daughters  was  thereby 
much  diminished,  devised  the  said  manor  of  Southrey,  and  the  said  other  lands  in  the 
county  of  NorfUk,  to  the  defendants,  Henry  WriglU  and  Andrew  Kendrick,  for  500 
years,  without  impeachment  of  waste,  upon  trust,  by  sale  or  mortgage,  within  six 
months  after  his  decease,  to  raise  the  said  sum  of  £3100,  and  to  pay  the  same  to  his 
executrix,  to  be  accounted  as  part  of  his  personal  estate,  and  to  oome  in  lieu  of  what  had 
been  so  paid  by  him.  And  he  further  aevised  certain  lands  in  Frodsham,  in  Cheshire^ 
which  he  had  lately  purchased,  to  the  same  trustees,  for  a  term  of  600  years,  without 
impeachment  of  waste,  upon  trust,  within  six  months  after  his  death,  by  sale  or 
mortgage,  to  raise  £1000,  and  to  pay  the  same  to  his  executrix,  to  be  accounted  part 
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of  his  personal  estate,  and  subject  to  the  said  terms  of  500  years  and  500  years, 
he  devised  the  said  premises  in  Norfolk  and  Frodsham  to  the  same  uses  to 
which  the  manor  of  Nun  Eaton  was  limited  by  the  above  settlement.  And  he 
further  directed  that  out  of  the  said  sums,  so  to  be  raised  and  paid  out  of  the  said 
Norfolk  and  Frodsham  estates,  and  out  of  all  other  monies  to  which  he  should  be  en- 
titled at  his  death,  except  what  might  be  in  the  actual  poeseBsion  of  himself  or  his 
wife,  there  should  be  paid  to  his  daughters,  who  should  be  unmarried  and  unprovided 
for  by  him  at  the  time  of  his  death,  the  sum  of  £2000  if  the  same  would  extend  so  far, 
and  if  not,  so  [356]  much  as  the  same  would  extend  to  pay  equally  amongst  them,  to 
be  for  the  augmentation  of  their  portions,  provided  for  them  by  the  said  settlement, 
to  be  paid  to  them  at  such  times,  and  subject  to  such  conditions  provisoes  limitatiuiB 
and  agreements  as  their  original  portions  were  by  the  said  indenture  made  subject 
and  hable ;  and  in  case  any  of  his  daughters  should  happen  to  die  b^ore  her  or  their 
original  portions  should  become  payable,  then  his  will  was,  that  the  said  £2000  should 
not  be  paid  to  the  executors  or  administrators  of  them  so  dying ;  and  in  case  the 
money  out  of  which  the  said  sum  of  £2000  a-piece  was  to  be  raised,  should  be  more  than 
sufficient  for  raising  the  £2000  a-piece  for  his  daughters,  he  gave  and  bequeathed 
the  residue  thereof  unto  his  wife,  the  defendant  Lady  Aston,  to  whom  he  gave  and  be- 
queathed all  the  rest  and  residue  of  his  goods  chattels  and  personal  estate  not  therein- 
before given  and  bequeathed,  and  appointed  her  sole  executrix  of  his  will,  and  gave  to 
her  the  custody  and  guardianship  of  all  his  children  until  their  ages  of  twenty-one. 

The  said  Sir  Thomas  Aston,  by  a  codicil  to  his  will,  dated  the  17th  of  July  1723, 
after  redting  the  provision  made  for  his  daughters*  porticms,  by  the  in^nture  of  the 
28th  of  May  1712,  and  his  power  of  revocation,  and  that  the  term  limited  for  the 
purpose  of  raising  such  portions  would  not  commence  until  after  other  estates  of  in- 
heritance, so  that  his  daughter  would  have  no  benefit  therefrom  at  his  death,  or  until 
the  death  of  his  son  without  issue  male,  directed  that  the  said  term  of  lOOO  years 
should  commence  from  and  after  his  decease,  before  the  estate  limited  to  his  son,  and 
for  the  better  raising  the  said  portions,  he  directed  that  tJl  the  lands  settled  by  that 
indenture,  except  the  lands  in  Cheshire,  should  be  subject  to  that  term  of  1000  years, 
for  the  better  raising  of  the  portions  by  that  indenture  appointed  to  be  raised  according 
as  the  same  were  tl^rein  and  thereby  appointed  to  be  raised  and  paid ;  aad  for  better 
raising  such  portions,  he  directed  uid  appointed  that  the  said  lands  in  Cheshirey  except 
certain  parts  thereof  limited  to  his  wife  durmg  her  widowhood,  should  be  to  the  use  of 
the  same  trustees,  upon  trust  to  pay  his  son  certain  uinual  sums,  imtil  his  age  of 
twenty-five  years,  out  of  the  rents  and  profits,  and  to  apply  the  rest  and  residue  of  the 
rents  and  profits  for  and  towards  the  raising  of  the  said  portions  of  his  daughters ;  and 
he  declared  his  will  to  be,  that  the  estates  and  uses  in  the  said  indenture  limited,  after 
his  decease  [357]  should  give  way  and  place  to  the  several  uses  therein  and  thereby  limited 

Sir  Thomas  Aston,  the  father,  died  in  the  month  of  January  1724,  leaving  only  one 
son,  the  defendant,  Sir  Thomas  Aston,  and  eight  daughters.  The  defendant.  Lady 
Aston,  proved  his  will. 

In  Kaster  Term,  1725,  a  bill  was  filed  on  behalf  of  the  daughters,  praying  that  the 
will  and  codicil  might  be  established  and  the  trusts  performed. 

By  a  decree  in  that  cause  at  the  Bolls,  of  the  6th  of  December  1725,  it  was  declared, 
that  the  will  and  codicil  were  wedl  proved,  and  that  the  plainti&  were  entitled  to, 
and  ought  to  enjoy  the  benefit  of  the  respective  provisions  made  for  them  by  the  settle- 
ment, will,  and  codicil,  and  directed  the  several  maintenances  to  be  paid  accordingly, 
and  reserved  liberty  to  the  plaintifEs  to  apply  for  th^  respective  portions  as  tJtoy 
should  become  payable. 

After  this  decree,  the  plaintiff,  Henry  Hervey,  married  Catherine,  and  Thomas 
Clutton  married  Ann,  two  of  the  daughters  of  Sir  Thomas  Aston.  The  suit  having 
thereby  become  abated,  in  Trinity  Term,  1734,  the  present  bill  of  revivor  was  filed  1^ 
Henry  Hervey  and  Catherine  his  wife,  and  ThoTnas  Clutton  and  Ann  his  wife. 

Lady  Aston,  in  her  answer  to  this  bill,  stated  that  her  daughter  Catherine  had  mar- 
ried without  her  consent,  after  both  she  and  her  husband  had  had  notice  of  the  pro- 
visions of  the  settlement,  as  to  the  necessity  of  such  consent ;  that  she  had  refused  net 
consent  because  Mr.  Hervey  had  no  property  by  which  he  could  make  any  piovision  for 
his  wife  or  family.  That  her  other  daughter  Ann  had  also  married  without  her 
consent,  and  under  the  age  of  twenty-one  years,  after  having  had  notice  of  the 
provisions  of  the  settlement. 
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This  answer  was  not  replied  to,  but  on  the  16th  of  April  1736  Henry  Hervey  and 
Catfterine  his  wife,  and  Thomas  Clviton  and  Ann  his  wife,  presented  a  petition  to  the 
Meuter  of  the  Bdls,  for  the  payment  of  the  portions  of  £2000  a-piece,  claimed  to  be 
due  under  the  settlement,  will,  and  codicil,  to  Mrs.  Hervey  and  Mrs.  Clution  upon  their 
respective  marriages,  stating  that  they  had  no  other  provisions  whatsoever,  and  the 
husbands  respectively  ofiering  to  make  such  settlements  of  the  said  portions  as  the 
Court  might  think  proper. 

This  petition  came  on  to  be  heard  on  the  29th  of  Afay  1736,  whm  his  Honour 
ordered  the  payments  of  the  main-[368}-1^6°Aiice  to  be  continued,  and  took  time  to  con- 
sida:  as  to  the  paymmt  of  the  portions. 

On  the  5th  of  November  1736,  his  Honour,  after  fully  stating  the  case,  delivered 
the  fdlowing  judgmrait : — 

This  being  a  case  of  great  consequence  and  concern,  as  well  to  the  public  as  to 
private  famihes,  I  have  taken  time  to  consider  of  it,  that  I  might  look  into  all  the  cases 
that  are  in  the  books,  and  find  out  what  would  result  from  them,  and  from  the  nature 
and  reason  of  cases  of  this  kind,  and  might  contribute  any  endeavours  to  the  fixing 
of  a  rule  for  judging  in  cases  of  this  nature. 

The  general  question  is,  whether  the  original  and  additional  portions,  or  either  of 
them,  became  payable  upon  the  marriage  of  these  ladies  without  the  consent  of  their 
mother. 

I  observe  that  the  marriage  of  Mrs.  Hervey  was  after  twenty-one,  tliat  Mrs.  Glutton's 
was  at  nmeteen ;  that  Mr.  Hervey  was  expressly  acquainted  with  the  condition  annexed 
to  the  payment  of  the  portions ;  amd  though  it  doth  not  appear  Mr.  Glutton  was,  yet 
I  think,  these  or  any  other  different  circumstances  attending  the  two  marriages, 
makes  no  difference  between  one  case  and  the  other  as  to  the  matter  in  judgment. 

Before  I  distinguish  between  the  original  and  additional  portions,  I  shall  take  notice 
of  some  things  that  are  common  to  them  both : — 

1.  They  are  provisions  for  children. 

2.  The  loss  of  these  provisions  is  a  penalty. 

3.  This  Court  can  impose  upon  the  huslMuids  terms  or  conditions,  by  way  of  settle- 
ment on  the  wives  and  their  issue,  as  shall  be  thought  reasonable,  and  this  the  petitioners 
submit  to. 

1.  These  are  provisions  for  children. 

Now  piovisioDS  for  children  are  not  merely  voluntary,  parents  are  obliged  to  make 
a  reasonable  provisicm  for  them  at  their  death,  as  well  as  in  their  lifetime,  and  if  they 
did  not,  the  law  did  it  for  them.  The  writ  JDe  Bationabili  parte  bonorum  is  to  supply 
the  want  of  such  a  provision,  and  this  was  anciently  the  common  law  of  England,  and 
how  it  come  to  be  confined  to  particular  places  does  not  appear,  Fitz  Herbert's  Natur. 
Bre.  new  edit.  284,  285.  However,  nature  obliges  every  parent  to  make  a  reasonable 
provision  for  his  child,  and  in  this  Court  children  have  an  equity,  as  creditors  or  pur- 
chasers have,  though  not  in  equal  degree,  they  being  a  middle  species  between  those 
and  volimteers ;  and  this  Court  [359]  makes  good  provisions  for  them  defective  in 
point  of  law.  It  helps  them  against  the  law.  1  need  not  mention  instances,  they  are 
well  known. 

2.  The  loss  of  these  provisions  is  a  penalty. 

It  is  said  the  portions  here  demanded  are  not  payaUe  but  upon  a  condition  pre- 
cedent, and  that  not  being  performed,  they  never  vested,  and  then  the  petitioners 
cuinot  be  ssid  to  lose  that  wmch  they  never  had 

Supposing  this  to  be  so,  yet  this  is  a  legal  distinction,  not  an  equitable  one,  for  children 
have  a  natural  and  antecedent  right  to  a  provision  from  their  parents,  and  upon  that 
foundation  this  Court  relieves  them  ;  indeed,  the  quantum  of  that  provision  is  left  to 
the  parent,  and  in  the  present  case  Sir  Thomas  Aston,  the  father  of  the  petitioners, 
hath  fixed  it,  and  hath  thought  £4000  a-piece  a  reasonable  provision  for  his  daughters. 

3.  This  Court  can  impose  terms  or  conditions  upon  husbands,  by  way  of  settlement 
upon  their  wives  and  upon  their  issue. 

This  is  a  power  the  Court  is  in  possession  of,  for  how  long  time  I  do  not  know,  but 
it  was  so  in  26  Car.  II.  as  appears  by  the  case  of  Shipton  v.  Hampson,  Rep.  of  Cases  in  the 
time  of  Lord  Nottingham,  145,  146,  and  is  now  fixed  and  established 

The  Court,  in  these  cases,  acts  vice  parentis,  which  afEords  a  very  good  reason  for 
this  Court  not  to  be  strict  and  rigorous  m  judgment ;  these  are  considerations  common 
to  hoth  the  original  and  addition^  portions. 
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I  come  now  to  distinsuish  betwixt  the  one  and  the  other,  and  because  the  queation 
concerning  the  additionaTportions  is  the  least  di£Gcult,  and  may  lead  to  the  considezatum 
of  the  other,  I  ehaR  therefore  invert  the  order,  and  b^pn  with  the  ocmuderation  <d  the 

additional  portions. 

And  I  am  of  opinion  these  portions  did,  by  tiie  marriage  of  the  petitionerB,  become 
due,  and  ought  to  be  paid. 

Nothing  is  more  certain  and  established,  than  that  a  legacy,  given  upon  condition 
that  the  legatee  marry  with  the  consent  of  a  third  person,  even  of  a  parent,  ia  due 
upon  a  marriage  without  such  consent,  imless  it  be  given  over. 

Testamentary  cases  are  of  ecclesiastical  cognizance,  and  must  be  judged  by  that  law. 
The  civil  law,  where  it  doth  not  difier  from  the  canon  taw,  ia  taken  aa  part  of  the 
ecdesiastical  law,  and  both  these  laws  here  in  England  have  their  sanction  from,  and 
are  controulable  by  usage  or  practice,  and  thus  they  constitute  the  King's  ecoleaastical 
lawi 

[360]  Swinburne,  an  author  often  quoted  and  relied  on  in  this  Ckturt,  in  hia  Treatise 
of  Wills,  p.  242,  243,  lays  it  down  as  a  general  rule,  that  all  conditions  against  the  liberty 
of  marriage,  particularly  conditions  of  marrving  with  the  consent  of  another,  aie 
unlawful.  The  reasons  given  for  the  general  rule  are,  that  conditions  in  restraint 
of  marriage  are  repugnant  to  the  law  of  nature,  and  are  hurtful  to  the  commonwealth, 
whose  interest  it  is  tliat  the  country  should  be  thoroughly  peopled.  That  in  the  case 
of  a  condition  to  marry,  with  the  consent  of  another,  the  person  whose  consent  is  to  be 
procured,  may  make  a  hard  choice,  either  by  reason  of  the  dislike  of  the  parties,  in- 
equality of  age,  disagreement  of  manners  or  the  Uke,  which,  if  it  were  sufiered,  says  Mr. 
Swinbume,  would  breed  grmter  mischief,  than  if  marriage  without  auch  consent,  were 
endured.  But  then  he  makes  a  condition  of  marrpng  with  the  consent  of  another 
lawful  as  to  part,  viz.  the  marrying,  and  unlawful  only  as  to  the  consent  of  the  person, 
which  shews  it  cannot  be  said  in  the  present  case,  absolutely,  that  the  condition  is  not 
performed,  for  it  is  performed  in  the  reasonable,  though  not  in  the  unreasonable  part 
of  it. 

PigotVs  case,  as  cited  by  Winc/i,  J.,  as  a  foundation  for  his  opinion  in  the  case  of 
GresUtf  v.  Luther,  Moor.  857,  in  every  material  circumstance,  comes  up  to  the  present 
case ;  a  legacy  was  given  to  a  daughter  on  condition  she  married  with  the  consent 
of  her  mother,  she  married  without  such  consent,  and  notwithstanding  this,  had  a 
sentence  (in  the  spiritual  court  it  must  be)  for  the  legacy.  I  mention  this  aa  an  authority 
to  shew  what  the  rule  of  the  ecclesiastical  law  is,  as  agreed  to  by  a  Judge  of  the  oommon 
law.  But  Swinbunu  goes  further,  and  p.  245  puts  the  case  of  a  legacy  upon  a  condition 
in  restraint  of  marriage  given  over  to  pious  usra ;  in  this  case,  says  he,  the  oonditioii 
is  not  to  be  rejected  as  umawful,  for  the  law  doth  more  favour  piety  than  the  Uberty  d 
marriage ;  which  particular  reason  shews  his  oi»nion,  that  where  a  legacy  is  givoi 
over,  and  not  to  pious  uses,  tlie  restraint  of  marriage  is  unlawful.  Agreeable  to  this 
opinion  it  is  said,  the  civil  law  is  so,  by  my  Lord  Bale,  \  Mod.  Rep.  308 ;  1  Ch.  Ca.  142 ; 
and  Abr.  of  Caaes  in  Equity,  110. 

After  all,  this  Court  hath  in  some  measure  departed  from  the  rule  of  the  civil  law, 
and  where  the  legacy  is  given  over,  hath  held,  and  I  believe  the  ecclesiastical  courts 
too  have  held,  the  condition  throughout  valid  ;  but  where  the  legacy  is  not  given  over, 
this  Court  hath  constantly  held  the  con-{3611-dition  waa  intended  to  be  only  tn  terroTem. 
Before  I  go  into  authorities,  let  us  see  whethw  there  be  a  foundation  for  this  notion  <^ 
a  condition  intended  in  terroTem,  which  I  own  fiiat  sight  seems  to  be  too  imaginary 
for  a  Court  of  Justice  to  build  upon,  but  upon  ezaminatioa  it  will  be  found  to  be  sub- 
stantidi.  and  to  be  made  good  by  nature  and  reason. 

1.  By  nature. 

1  think  there  is  a  foundation  in  nature  for  construing  such  conditions  to  be  meant 
only  in  terrorem ;  generally,  these  conditions  are  annexM  to  legacies  given  by  parents 
to  children  ;  such  is  the  present  case,  and  ad  ea  quas  frequentius  occwiuni  jura  adap- 
tantur.  Mr.  Swinburne  says,  conditioiu  in  restraint  of  marriage  are  against  the  pro- 
creation of  children,  and  repugnant  to  the  law  of  nature.  It  is  certain,  mutual  afiection, 
or  good  Uking  of  the  contracting  parties,  is  the  natural  inducement  to  marriage,  and 
this  is  personal,  and  so  these  conditions  are  against  nature  with  respect  to  the  con- 
tracting parties,  nor  are  they  less  against  nature  with  respect  to  their  parents.  Let  a 
parent,  if  he  were  living,  be  asked,  if  his  dau^ter  married  against  hk  consent  to  a  man 
of  no  fortune  or  means  of  livelihood,  which  is  the  caae  he  would  most  likely  provide 


Digitized  by 


WBBT  T.  HjUU).  862. 


HERVEY  V.  ASTON 


981 


against,  let  him  consult  natural  affection,  lav  his  hand  upon  his  heart,  and  let  him  saj 
v^ether  he  would  leave  his  child  destitute  at  all  manner  of  vrovision ;  surely  he  would 
not  be  so  severe :  if  not,  this  consideration  creates  a  strong  presumption  that  where  a 
father  at  his  death  leaves  a  portion  to  his  chOd,  on  condition  of  her  marrying  with  the 
consent  of  another,  that  such  condition  was  only  intended  to  be  in  terrorem :  but  it 
is  said,  if  this  be  known,  it  will  not  be  in  terrorem  ;  then  1  ask,  how  long  it  will  be  before 
this  is  generally  understood,  and  when  it  is,  if  a  father  would  be  so  strict,  he  might,  fay 
giving  the  legacy  over  to  another  child  or  relation,  make  the  condition  effectual 

2.  I  say,  the  construing  such  a  condition  to  be  intended  only  m  terrorem,  may  be 
justified  or  made  good  by  reason. 

Besides  what  Bath  heen  said  of  nature  (which  reason  must  always  be  governed  by). 
I  lay  it  down  as  a  certain  truth,  that  whatever  is  injurious  to  the  commonwralth  is 
unreasonable,  for  every  man  is  obliged  to  consult  the  interest  of  that  in  the  first  |dace. 
I  have  already  observed,  that  the  Roman  law  or  civil  law  looked  upon  these  conditions 
in  this  light,  vis.  that  they  had  a  tendency  to  hinder  the  increase  of  [362]  the  number 
of  people,  and  this  is  a  reason  which  extends  to  this  and  every  other  kingdom  and  state ; 
and  reasons  which  affect  the  body  politic,  as  they  are  the  most  extensive,  are  the  moet 
stringent,  so  that  I  think  this  Court  is  warranted  by  nature  and  reason  in  construing 
such  condition  to  be  intended  only  in  terrorem,  where  the  l^acy  is  not  given  over. 

But  it  was  insisted  on  by  the  defendant's  counsel,  vis.  that  here  is  a  disposition  over 
to  the  defendant,  Dame  Catherine. 

As  to  this  point,  the  will  directs,  in  case  any  of  the  daughters  die  before  the  original 
pordons  were  payable,  then  the  additional  portions  should  not  be  paid  to  their  executors 
or  achuinistrators,  and  if  the  money  out  of  which  the  additional  portions  were  to  be 
raised  should  be  more  than  sufficient  (these  are  the  words) "  for  raising  the  said  £2000 
'  arfseoe  lor  my  daughters,  I  do  give  the  residue  thereof  to  my  dear  wife,  to  whom  I 
give  the  residue  of  my  personal  estate  not  hereinbefore  bequeathed."  Here  is  nothing 
given  to  the  wife  by  the  first  words  but  the  residue  of  the  money  over  and  above  the 
£2000  a-piece  for  the  daughters ;  indeed,  the  latter  words  make  Dame  Catherine 
general  residuary  legatee,  but  that  a  bequest  of  the  residuum  ought  not  to  be  construed 
such  a  disposition  over,  as  will  substantiate  the  condition  and  defeat  the  legacv,  will 
appear  by  authorities  which  I  shall  mention,  and  is  a  known  rule,  where  the  legacy 
is  not  given  over,  but  would  sink  into  the  residuum  or  common  mass,  or  even  by  express 
words  appointed  to  go  to  the  residuary  legatee  (which,  by  the  way,  is  saying  no  more 
than  the  law  says).  In  that  case  I  have  held  (Paget  v.  Uayvmd,  Nov.  15,  1733)  and 
I  do  hold,  that  tl^  legacy  is  not  given  over  so  as  to  effectuate  the  condition,  but  it  is, 
notwithstanding,  to  be  intended  only  in  terrorem ;  however,  that  is  not  the  present 
case,  for  this  is  fdainl^  a  legacy  given  on  condition  of  marrying  with  the  consent  of 
another,  and  no  disposition  over. 

As  to  authorities  upon  this  head,  I  shall  confine  myself  to  such  provisions  or  portions 
as  were  not  charged  upon  land,  but  affected  personal  estate  only,  and  take  notice  of  the 
others  upon  the  head  of  the  original  portions. 

The  first  case  is  Escott  v.  Escott,  7th  Feb.  1653,  named  only  in  the  case  of  Fry  and 
Porter,  1  Chan.  Ca.  144  ;  but  I  find  it  in  the  Register's  Book  of  that  year  A.  fol.  747, 
6th  February  1653.  A  man  bequeathed  to  his  nephews  and  nieces  £500  a-piece; 
to  his  nephews  at  twenty-one,  and  his  nieces  at  twenty-one  or  marriage  :  and  in  case 
either  of  his  [363]  nephews  or  nieces  should  marry  before  twenty-one,  without  the 
consent  of  their  mother  and  uncle,  his  or  her  legacy  should  be  void,  and  distributed 
amongst  the  others. 

One  of  the  nephews  brought  his  bill  a^;ainst  the  mother,  executrix  of  the  will,  and 
the  uncle,  for  his  legacy ;  the  mother  insisted  that  the  plaintiff  married  without  her 
consent.  The  uncle  averred  his  consent,  the  Court  decreed  the  legacy  a  very  strong 
case  against  such  conditions,  for  here  was  a  bequest  over  ;  and  though  the  uncle  averred 
his  consent,  the  mother  denied  hers ;  and  the  will  makes  the  consent  of  them  both 
necessary. 

The  next  case  is  Bellasis  v.  Ermine,  adjudged  by  Lord  Chancellor  Clarendon, 
assisted  by  Justice,  afterwards  Lord  Chief  Justice  Hyde,  and  my  Lord  Chief  Baron 
H(Ue,Ttia.  15Car.  2  [1663],  1  Ch.  Ca.  22.  A  portion  of  £8000  was  given  to  the  plaintiff's 
wife,  provided  she  married  with  the  consent  of  A.  ;  and  if  not,  she  to  have  but  £100 
per  annum ;  she  married  without  the  consent  of  A.  which  was  pleaded,  and  the  plea 
overruled.   The  whole  Court  declaring  this  proviso  was  but  in  terrorem ;  but  if  the 
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portion  had  been  limited  to  another,  it  had  been  otherwise ;  which  distinction  too  is 
affirmed  by  my  Lord  NiMvngham,  1  Vera.  201. 

The  next  case  waa  upon  a  deed  of  trust  concerning  a  sum  of  money.  It  is  Sutton 
V.  Jenks,  2  Chan.  Rep.  95,  adjudged  25  Car.  2  [1673-74],  by  my  Lord  Nottingham. 
This  case,  so  far  as  concerns  the  present  question,  is  in  the  main  rightly  repoited  aa 
compared  with  the  Register's  Book.  £1500  was  to  be  put  out  at  interest  for  the  benefit 
of  the  plaintiff  Anne,  to  be  paid  her  at  the  age  of  twenty-one  or  marriage  ;  but  if  she 
married  without  the  consent  of  the  father  and  mother,  or  one  of  them,  or  the  surviTor, 
then  £500,  part  of  the  £1500.  to  be  paid  to  such  person  as  the  mother  by  writing  under 
her  hand  should  appoint.  The  mother  by  deed  poll  directed  if  her  daughter  married 
without  the  consent  of  her  or  of  her  father  the  defendant,  then  the  £500  to  be  paid 
to  her  and  the  defendant,  or  the  BurriTOT.  The  mother  died,  afterwards  the  plaintifi 
Sutton,  married  the  plaintiff  Anne  in  a  dandestine  manner,  without  her^father's  consent, 
and  after  he  had  forbidden  her  to  marry  him,  on  forfature  of  his  bleadng,  and  what 
otherwise  she  might  eroect  from  him.  The  defendant  claimed  the  i^OO.  Lord 
Nottingham,  on  hearii^  the  cause,  declared  the  plaintiff  could  not  have  the  £500,  bnt 
the  defendant  the  father  was  entitled  to  it,  witK  interest  from  the  [364]  marriage : 
Here  I  observe,  that  by  the  power  of  appointing  the  £500  in  case  of  marriage  without 
consent,  and  by  the  execution  of  that  power,  the  £500  is  given  over,  so  that  this  pre- 
cedent is  not  applicable  to  the  prwnt  case. 

The  next  is  the  case  I  mentioned  before  of  Shipton  v.  Sampson.  According  to  the 
Register's  Book  the  decree  is  entered  as  of  28th  of  April  1675,  Book  B.  587  ;  as  far 
as  concerns  the  present  question,  the  printed  book  and  the  Register's  book  agree. 
There  a  legacy  of  £2000  was  given  by  a  father  to  his  daughter  the  plaintifE,  on  condition 
she  married  with  consent  of  the  executors ;  she  married  vi«iout  their  consent, 
notwithstaliding  which  she  had  a  decree  for  her  legacy ;  but  &ere  indeed  tihe  plaintiff 
had  the  same  sum  charged  upon  land  without  any  condition ;  and  this  she  had  released 
at  her  father's  request,  he  promising  to  improve  it  for  her,  so  it  became  a  debt,  to  the 
payment  of  which  he  could  not  annex  any  condition.  I  mentioned  this  case  therefore 
only  for  the  sake  of  making  the  collection  of  cases  any  ways  relating  to  this  matter 
complete. 

The  next  case  is  Garrett  v.  Pritty,  2  Vern.  293,  4th  July  1693,  Register's  Book 
A.  821.  A  man  by  his  will  gives  to  his  daughter  £3000 ;  but  if  she  should  marry 
without  the  consent  of  one  Scriven  before  twenty-one,  the  legacy  of  £3000  shouU 
cease  and  be  void,  and  in  lieu  gives  her  £500  only,  and  gives  the  son  the  residuum  of 
the  estate.  The  plainti£Es  married  without  the  consent  of  Scriven  (it  is  taken  for 
granted  before  her  age  of  twenty-one),  and  brought  their  bill  for  the  £3000,  notwith- 
standing the  clause  of  restriction,  and  decreed  accordingly,  says  Mr.  Vernon,  prin- 
cipally because  it  was  not  expr^ly  devised  over,  but  to  fall  into  the  surplus. 

The  next  case  is  Stratton  v.  Grymes,  2  Vem.  367,  judged  by  my  Lord  Somers.  A 
freeman  of  London  gives  two-thirds  of  his  third  or  leG;atory  part  to  his  daughter ; 
but  if  she  married  without  the  consent  of  her  mother,  then  her  brother  to  have  £500 
of  what  he  had  given  his  daughter  :  she  married  without  her  mother's  consent.  Per 
Cur\  This  is  not  to  be  taken  as  a  clause  in  terrorem.  but  vests  an  interest  in  the 
brother,  whom  the  testator  considered  as  to  what  provision  he  was  to  have  by  his  will, 
as  well  as  the  daughter.  I  mention  this  declaration  of  the  Court,  because  it  shews 
the  true  reason  of  the  distinction  that  hath  prevailed  between  such  conditional  legaries 
where  they  are  given  over,  and  where  they  are  not. 

The  next  case  is  Amos  v.  Homer,  reported  to  be  MkAi.  [365]  1699.  Abrid^ent 
of  Cases  in  Equity,  112.  A  man  bequeathed  £100  to  his  daij^ter  on  her  day  of 
marriage,  on  condition  she  married  with  the  consent  of  certain  persons ;  and  if  she 
married  without  their  consent,  then  to  have  £50  only,  and  gave  the  residue  of  his 
personal  estate  to  the  defendants ;  she  married  without  such  consent,  and  it  is  said 
it  was  held  by  the  Master  of  the  Rolls,  that  this  was  more  than  a  clause  in  terrorem, 
and  that  the  devise  of  the  surplus  of  the  personal  estate  was  a  devise  over ;  which  is 
contrary  to  the  opinion  of  the  Court  as  implied  in  Bellasis  and  Ermine^s  Case  ;  and  ex- 
pressed in  Garrett  and  Pritty,  and  contrary  to  the  known  rule  of  the  Court ;  but  after 
all  there  is  no  foundation  for  this  report ;  for  there  was  no  resolution  in  Amos  and 
Homer ;  by  the  Register's  Book  it  appeara  that  the  cause  was  brought  on  in  Michael- 
mas 1698,  and  that  it  was  put  off  for  want  of  parties,  and  never  came  on  again  that 
I  can  find. 
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The  last  case  I  shall  mention  on  this  head  is  Cnagh  v.  Wilson,  2  Vem.  572.  J^n 
Wilson,  a  clergjrman,  bequeathed  £200  to  his  granddau^ter,  the  plaintifE  Elizabeth. 
proTided  she  continued  with  his  executors  ;  but  if  she  should  be  taken  from  them  by 
ner  father  (who  was  a  papist)  before  twenty-one,  or  in  case  she  should  marry  against 
the  consent  of  the  executors,  he  gave  her  but  £10.  The  plaintiff  Elizabeth,  with  the 
consent  of  the  executors,  was  placed  with  a  clergyman ;  after  she  had  been  there  some 
time,  she  had  his  leave,  and  the  consent  of  one  of  the  executors,  to  make  a  visit  to  her 
father,  who  took  that  opportunity  of  marrying  her  to  the  plaintiff  Creagh,  a  Papist, 
and  gave  her  himself  a  portion  of  £800.  The  bill  was  for  the  legacy,  and  the  Master  of 
the  Soils,  Sir  /.  Trevor,  decreed  it  with  interest  and  costs.  But  my  Lord  Cowper  reversed 
the  decree,  and  dismissed  the  bill  as  to  the  £200,  and  directed  only  the  £10  ;  here  it 
was  part  of  the  condition  that  she  should  not  he  taken  from  the  executors  by  her  father, 
whicn  was  done ;  for  my  Lord  Cowper  declared  the  taking  her  away  from  the  clergy- 
man with  whom  she  was  placed  by  tne  executors,  agreeable  to  the  intent  of  the  testator, 
that  she  should  be  bred  a  Protestant,  was  a  taking  her  from  the  executors ;  and 
though  she  had  a  consent  to  go  to  her  father,  yet  no  consent  that  he  should  marry  her, 
which  was  the  very  thing  the  testator  intended  to  provide  against ;  and  it  was  a 
marriage  against  the  consent  of  the  executors,  where  they  had  not  an  opportunity 
before  the  marriage  to  declare  their  dislike,  and  afterwards  [366]  ^hey  dissented  ;  and 
here  I  observe  was  a  total  defeating  the  intention  of  the  testator  which  was  that  she 
should  be  bred  a  Protestant,  and  not  marry  a  Papist,  which  I  conceive  would  be  a 
good  condition  annexed  to  a  legacy  according  to  the  Ecclesiastical  Law,  as  it  is  to  be 
taken  here  since  the  reformation  of  religion,  so  that  this  resolution  doth  not  contra- 
dict former  resolutions,  nor  affect  the  present  case,  where  the  condition  is  barely  to 
with  consent  of  another,  and  without  any  particular  view  or  contonjplation. 

Frcmi  the  view  of  these  cases,  I  am,  in  point  of  authority,  well  warranted  in  ttie 
opinion,  that  the  legacies  given  by  the  will,  ought  to  be  decreed  out  of  personal  assets, 
vis.  either  such  as  were  so  at  the  testator's  death,  or  such  as  by  the  will  and  decree 
are  to  be  considered  as  such,  I  mean  the  £4100.  Before  I  enter  upon  the  consideration 
of  the  question  concerning  the  original  portions,  I  will,  preparatory  to  it.  make  an 
observation  upon  what  I  have  said,  relating  to  the  additional  portions,  viz.  that  the 
constrmng  such  conditions  annexed  to  legacies,  where  they  are  not  given  over,  to  be 
meant  only  tn  terrorem,  is  not  founded  in  the  law  ;  for  the  Bconan  or  Civil  Law  made 
Tcnd  conditions  of  this  kind  in  general,  whether  the  legacies  were  given  over  or  not, 
as  prejudicial  to  the  public ;  but  the  Church  of  Rome,  placing  great  sanctity  in  celibacy, 
the  superrtitious  notions  of  that  Church  prevailed  over  the  public  sprited  notions 
of  the  State  of  Rome ;  and  that  with  other  errors  obtained  here,  and  in  consequence 
such  conditions  were  allowed  very  probably  without  any  limitation ;  but  then  the 
spirit  or  temper  of  this  Court,  which  moderates  the  rigour  of  the  law  came  in,  and 
where  such  legacies  were  not  given  over,  set  up  the  notion  of  their  being  intended  only 
in  terrorem.  This  I  mention,  because  it  may  be  of  use  in  the  consideration  of  the  re- 
maining question  concerning  the  original  portions,  because  they  arise  out  of  a  trust, 
and  all  trusts  are  to  be  judged  and  only  to  be  judged  by  the  rules  and  maxims  of  a 
Court  of  Equity ;  and  this  Court  hath  taken  or  used  a  latitude  or  liberality  in  the 
construction  of  trusts,  and  governed  itself  more  by  the  intention  than  the  letter  j 
and  even  in  the  case  of  Uses,  though  they  are  now  legal  estates,  yet  because  they  were 
originally  equitable  interests  only,  my  Lord  Coke  says,  Co.  Litt.  49  a.  The  intention 
of  the  parties  works  much  in  the  raising  and  direction  of  uses ;  and  in  the  case  of 
Sheldon  and  Dormer,  2  Vem.  311,  my  Lord  Somers  says.  Courts  of  Equity  have  always, 
in  cases  of  trusts  taken  the  same  rule  of  pursuing  [3671  the  intention  of  the  parties  as 
in  cases  of  wills,  and  that  even  in  limitations  of  estates,  where  the  letter  is  to  be  as 
strictly  pursued  as  in  any  case.  I  observe  in  the  present  case  we  are  not  upon  the 
construction  of  a  Umitation  of  estate,  but  the  direction  of  trust-money  ;  and  if  this  Court 
hath,  in  the  case  of  money  given  by  a  will,  and  not  given  over,  held  the  intention  of 
the  party  in  annexing  a  condition  of  this  sort  to  be  only  in  terrorem,  this  Court  must, 
if  it  will  be  consistent  with  itself,  adjudge  the  intention  of  the  party  in  annexing  such  a 
condition  to  a  gift  of  money  by  a  deed  to  be  likewise  only  in  terrorem ;  and  therefore 
I  am  of  opnion  the  portions  provided  by  the  settlement,  as  well  as  those  by  the  will 
are  due,  and  ought  to  be  raisea  out  of  the  trust  term,  subjected  to  the  payment  of  them 
I  shall  not  repeat  what  I  have  said  upon  the  former  head,  though  all  of  it  (except  so 
much  88  relates  to  legacies  as  they  are  distinguished  from  other  provisions,  and  are 
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alieni  fori),  I  say  erery  thing  else  may  be  applied  to  the  question  concerning  the  wiginal 
poTtioQii  proTided  bv  the  settlement,  and  is,  I  think,  a  siifficient  ground  to  determine  in 
favour  of  them,  unless  this  reasoning  be  controuled  by  authorities.  I  shall  therefore 
state  the  authorities,  and  it  will  aj^ear  they  do  not  gainsay  the  opinion  1  have  giren, 
but  fall  in  with  it 

Before  I  go  into  these  authorities,  it  is  fit  I  ^ould  take  notice  of  what  was  inosted 

on  by  the  defendant's  counsel ;  viz.  that  the  original  portions  are  given  over  by  the 
^  settlement,  which  says.  "  If  any  of  the  daughters  die  before  marriage,  with  such 
"  consent,  then  the  sum  intended  for  her  portion  shall  cease,  and  the  prMnises  he 
"  exonerated  ;  and  if  raised,  or  so  far  as  it  shall  be  raised,  shall  be  payable  to  such  person 
"  or  persons  to  whom  the  remainder  or  reversion  should  for  the  time  being  belong.* 

I  think  there  is  no  ground  from  this  clause  to  say  the  portions  are  given  over.  Whatr 
erer  this  disposition  is.  it  ta  not  to  take  place  upon  the  breach  of  the  condition,  that  is. 
marrying  without  consent,  but  upon  the  daughter's  dying  before  marriage  with  such 
consent ;  so  that  it  is  taken  for  granted,  if  she  marries  at  all  she  will  marry  with  con- 
sent ;  and,  therefore,  this  seems  to  be  no  more  than  to  provide  for  the  case  of  hin 
daughter's  dying  unmarried.  If  it  was  intended  otherwise,  and  the  dispontioa  over 
was  to  take  place  upon  the  daughter's  death,  if  she  had  before  married  without  con^nt, 
what  is  to  become  of  the  profits  raised  before  the  marriage,  during  the  intermediate 
time  between  the  marriage  and  the  daugh-£358l-**r's  death  ;  to  whom  shall  they  be 
paid  1  It  might  happen,  the  next  in  remainder  at  her  marriage  might  not  be  next 
in  remainder  at  her  death.  This  uncertainty  shows  Sir  Thamae  Aston  had  no  particu- 
lar person  in  view  to  take  these  profits,  which  is  necessary  to  make  it  such  a  dispositicai 
over  as  will  effectuate  the  condition ;  besides,  being  fruits  &llen,  they  could  no  other- 
wise be  disposed  of  than  as  are  to  the  advantage  of  the  inheritance,  which  like  s  legacy 
falling  into  the  residuum  will  not  be  taken  as  a  dispoation  over. 

But  after  all,  could  any  profits  be  received  by  the  trustees  1  indeed,  they  mig^t 
in  point  of  law  have  enterm  immediately,  as  soon  as  the  term  commenced ;  but  then, 
I  say,  thoy  ought  not  to  have  entered  according  to  the  known  rule  of  this  Court,  for 
the  portions  not  being  then  payable,  and  the  trustees  having  a  power  to  raise  the 
portions  in  a  gross  sum  when  they  became  due,  the  raising  them  oefore  that  time  would 
be  injurious  to  the  owners  of  the  land  into  which  it  would  sink,  if  it  never  became 
payable  ;  and  upon  a  proper  bill  for  that  purpose,  this  Court  would  enjoin  the  trustees, 
and  if  the  trustees  did  not  or  could  not  enter,  then  this  clause  says,  the  sum  intended 
for  the  portion  shall  cease,  and  the  premises  be  exonerated ;  and  though  it  goes  on 
and  says,  what  shall  become  of  the  portion  if  raised,  or  so  far  as  it  shall  be  raised  ;  yet 
this  is  a  needless  caution,  because  the  portions  ought  not  to  be  raised,  or  so  much  as 
begin  to  be  raised,  till  they  are  payable,  and  consequently  here  is  nothing  that  is  ifr 
can  be  given  over. 

Thus  it  stands  upon  the  settlement,  the  codicil  of  Sir  Thomas  Aston  makes  no  altera- 
tion as  to  this  matter,  for  though  it  appoiats  the  profits  of  the  Cheshire  estate  not  in 
jointure  till  his  son  attains  the  age  of  twenty-five,  to  be  applied  first  for  raising  a  main- 
tenance for  his  son.  and  the  residue  towards  the  portions  of  hia  daughters,  yet  this 
is  a  new  trust ;  and  the  cases  of  the  daughters  dying  before  marriage  with  consent, 
as  it  is  in  the  settlement,  is  not  put ;  but  on  the  contrary  the  codicils  suppose  the 
portions  will  be  payable,  and  expressly  directs  the  residue  of  the  profits  to  be  applied 
for  and  towards  raising  the  portions  of  his  daughters. 

I  shall  now,  taking  it  for  granted  this  is  no  dispoBition  over,  proceed  to  the  stating 
the  authorities,  which  any  way  relate  to  the  portions  provided  by  the  settlement. 

The  case  of  Fry  v.  Porter,  so  often  mentioned  in  reports  of  law  and  equity,  is  not 
an  authority  applicable  to  the  pre-[369]-BQnt  case,  for  though  there  was  a  ^  on  a 
condition  of  this  kind,  yet  it  was  of  a  legal  estate ;  besides,  there  was  a  devise  over, 
and  there  being  no  equitable  circumstances  to  vary  the  case  from  what  it  was  at  law. 
this  Court  had  not  the  proper  cognizance,  but  here  we  are  in  the  case  of  an  equitable 
interest,  properly  and  only  cognizable  in  a  court  of  equity.  I  shall  now  connder  such 
cases,  either  by  way  of  trust  or  charge  upon  land. 

The  first  case  I  find  is  Farmer  v.  Compton,  1  Ch.  Rep.  1.  Register's  Book  of  1636, 
A.  fol.  1088.  There  a  portion  of  £4000  was  to  be  raised  out  of  lands,  payable  to  the 
defendant's  daughter  at  twenty-one,  or  when  with  the  consent  of  her  father  she  should 
be  married ;  and  if  she  died  before  such  age  or  marriage,  the  portion  to  go  over  to  his 
other  children.   A  marriage  between  the  plaintiff  tuid  defendant's  daughter,  with  the 
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consent  of  the  fathers  on  both  sidea  was  agreed,  and  directions  given  for  a  settlement, 
but  before  it  was  executed  the  young  couple  married  without  the  knowledge  of  either  of 
the  fathers,  and  they  being  ignorant  of  it  the  settlement  was  executed ;  afterwards  the 
father  of  the  daughter  was  acquainted  with  the  marri^e,  and  part  of  the  portion  was 
paid.  My  Lord  Keeper  Coventry  who  heard  the  cause,  sent  this  case  to  the  Judges  of 
Serjeant's  Inn,  in  Fleet  Street,  who  certified  their  opinion  that  this  marriage  ought  in 
justice  and  equity  to  be  esteemed  a  marriage  with  the  consent  of  the  father,  of  which 
<^mon  Ukewise  was  my  Lord  Keeper.  Here  was  a  marri^e  as  to  the  time  without 
consent,  and  to  be  sure  without  the  good  Uking  of  the  father,  though  the  consent  to  • 
the  treaty  before,  and  his  approbation  after  the  marriage,  and  no  disagreement  in  the 
mean  time,  made  it  in  equity  a  marriage  with  his  consent. 

The  next  case  is  Vininer  v.  Picks,  1  Ch.  Rep.  121 ;  Register's  Book  of  1638,  B. 
443. 

Richard  Picks  by  his  will,  gives  to  plaintiff,  Eleanor  his  daughter,  £200,  payable 
at  twenty-one  or  marriage,  and  by  a  marginal  note  to  his  will  adds  £200  more,  with  this 
clause,  if  she  behaves  herself  dutiful  to  her  mother."  This  the  plaintiff  Eleanor  had 
not,  having  married  the  other  plaintiff  without  the  consent  and  contrary  to  the  will 
and  liking  of  her  mother.  Upon  hearing  the  cause,  on  the  24th  April  1638,  by  my 
Lord  Keeper  Coventry,  it  was  referred  to  Mr.  Justice  Croke  and  Mr.  Justice  Berldey, 
and  two  Masters  in  Chancery  (who  in  those  days  were  commonly  civilians),  to  consider 
how  far  this  marriage  was  a  breach  of  the  condi-[370]-tion,  and  certify  whether  in  thar 
opiziion  diese  sums  did  belong  to  the  plaintiffs  or  not.  They  reported  their  opinion 
that  the  £200  in  the  margin,  as  well  as  the  £200  in  tbe  body  of  the  will,  did  belong  to 
the  plaintiff  Eleanor,  notwithstanding  the  marriage. 

The  2Ist  of  May  following,  the  cause  came  again  to  be  heard  upon  this  report  of  the 
Judges  and  Masters,  when  the  plaintiffs'  counsel  prayed  a  commission  to  examine  the 
value  of  the  lands  charged  with  the  portion,  and  the  profit  received  by  the  defendants, 
and  whether  there  were  assets  in  the  defendants'  hamis  to  pay  the  portion,  which  was 
ordered  nut.  The  26th  of  June  following,  the  plaintiffs  moved  to  make  the  last  order 
absolute,  and  that  the  £400  might  be  paid,  then  the  defendant's  coimsel  consented  a 
ecumnission  should  issue  as  draired,  which  was  ordered  accordingly,  and  the  commia- 
ritmers  were  to  treat  between  the  parties,  being  mother  and  son,  and  make  an  end  if 
they  could :  this  is  what  appears  in  the  Register's  Book.  It  is  to  be  observed,  that  the 
plaintiff's  marriage,  without  the  consent  of  her  mother,  is  taken  to  be  an  undutiful 
behaTiour,  as  no  doubt  it  was,  and  a  breach  of  the  condition  annexed  to  the  gift  of 
the  £200  by  the  marginal  note,  and  yet  it  was  decreed. 

The  next  case  is  Norwood  and  Norwood,  1  Ch.  Rep.  121,  and  the  same  Register's 
Book,  B.  560  and  580.  A  portion  was  charged  on  lands  payable  at  twenty-one  or 
marriage,  so  as  the  plaintiff  married  with  the  assent  of  her  mother  and  other  trustees. 
The  plaintiff  attained  her  age  of  twenty-one  and  brought  her  bill ;  the  defendant 
admitted  the  charge,  but  alleged  the  plaintiff  was  about  to  marry  without  the  consent 
of  her  mother  and  trustees :  the  portion  was  decreed  with  damages,  that  is,  interest 
from  the  age  of  twentv-one,  when  to  be  sure  the  portion  vested  and  became  payable. 

The  next  case  is  Fleming  v.  Waldgrave,  1  Ch.  Cas.  68  ;  Re^ster's  Book,  16  Car.  2 
[1664-65],  foL  107.  Decreed  by  Lord  Clarendon,  asusted  by  Sir  HarbotUe  Grimstonet 
Bfaster  of  the  Rdb.  Fnmds  Cof^ike  granted  a  term  of  ninety-nine  years  in  land, 
to  Sir  Edward  Waidgrave  and  his  lady,  for  secunng  £700  for  the  benefit  of  THomasin 
Copledike  his  aster,  in  case  she  did  not  marry  contrary  to  the  consent  of  Sir  Edward 
Waldgrave  and  his  lady  ;  but  if  she  married  contrary  to  their  hkine,  then  for  the 
benefit  of  such  to  whom  Sir  Edward  or  his  lady,  or  the  survivor  should  appoint,  and 
in  default  of  appointment,  to  Sir  Edward  and  his  lady,  or  survivor.  Thomasin  married 
without  their  consent,  and  [371]  afterwards  died  without  issue.  Sir  Edward  died 
without  making  any  appointment,  and  his  lady  made  a  deed  of  gift  to  one  Small,  of  all 
her  goods  and  chattels,  and  died ;  and  administration  to  her  and  also  to  Thomasin 
was  granted  to  Francis  CoplediJce,  who  created  the  term,  and  he  asugned  it  to  a  trustee 
for  we  benefit  of  himself,  his  wife  and  children.  The  question  was,  to  whom  the 
interest  d  the  term  did  bekmg.  The  Court  declared  it  was  not  in  the  power  of  Sir 
Edward  Waldgrave  and  his  lady  to  dispose  of  l^e  term  otherwise  than  for  the  benefit 
o!  Thomasin,  if  she  had  lived ;  and  Fronds  CoplediJce  having  taken  administration 
to  Lady  Waldgrave,  and  to  her,  was  entitled  to  it,  and  it  was  decreed  accordingly.  Upon 
this  case  I  observe,  that  it  was  a  trust  of  land,  and  a  disposition  over  of  the  money,  and 
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though  the  condition  is  marrpring  contrary  to  the  consent  of  Sir  Edward  Waldgrave 
and  Ms  lady,  not  without  their  consent,  yet  that  distinction  is  pretty  nice  ;  howeTer, 
if  it  is  to  be  admitted,  yet  thus  much  I  concave  the  craiditiim  implies,  that  the  mairi&ge 
should  either  be  consented  to  before,  or  approved  of  afterwards,  which  it  doth  not  appear 
to  be,  either  by  Sir  Edward  or  his  lady  ;  and  aa  to  my  lady  the  contrary  appears  by  her 
deed  of  gift  of  all  her  goods  and  chattels,  which  certainly  included  this  term ;  bekdee, 
the  Court  declared  it  was  not  in  the  power  of  her  and  her  husband  to  dispose  of  it  other- 
wise than  for  the  benefit  of  Thomasin,  and  though  the  administration  to  Lady  Wald- 
•grave,  aa  well  as  to  Thomasiny  is  mentioned  in  the  decree,  yet  that  must  be  in  re^tect 
to  the  legal  interest  of  the  term,  which  was  in  her  but  for  the  benefit  of  Thomasin. 

The  next  case  is  Needham  v.  7«rfum,  Reports  in  Lord  Nottingham's  time,  62 ; 
Register's  Book  of  1674,  B.  382.  A  term  was  created  in  trust,  to  employ  the  rents 
profits  for  nosing  £1500  a-piece  portions  for  the  plaintiffs,  to  be  paid  at  their  respectiTe 
marriages,  with  the  consent  of  we  trustees,  and  if  either  married  without,  to  have  but 
£100,  and  the  remainder  was  given  over.  The  portions  were  raised  and  admitted  to 
be  veated,  the  plaintiffs  offering  to  give  security  to  indemnify  the  trustees  against  the 
defendants,  to  whom  the  portions  were  limited  over ;  the  portions  were  decreed  to 
the  plaintiffs. 

There  is  a  case  so  like  this,  that  I  shall  mention  it  out  of  time,  and  only  name  it :  it 
is  a  case  in  that  family  which  is  now  before  the  Court,  Aston  v.  Aston,  2  Vem.  4o2, 
&nd  [372]  reported  in  Precedents  in  Chancery,  226,  by  a  wrong  name,  viz.  Ashton  y. 
Ashton. 

The  next  case  is  Bostock  v.  Ireton,  Reports  in  Lord  Nottingham's  time,  234; 
Register's  Book,  1675,  lib.  4,  fo.  131.  Thomas  Bostock,  the  plaintiff's  father,  having 
issue  only  the  plaintiff  and  defendant  Mary,  made  his  will,  and  bequeatiied  to  the 
drfendaat,  Mary,  £2700,  secured  by  a  mortgage,  upon  condition  she  married  with  the 
consent  of  the  executora,  and  in  case  she  married  without  such  consent,  then  he 
bequeathed  £850,  part  of  the  money,  to  the  pkuntiff.  The  plaintiff  brought  his  InU  for 
£850,  insisting  the  defendants,  Ireton  and  his  wife,  married  without  the  consent  of  the 
executors,  or  if  they  did  give  their  consent,  it  was  upon  conditions  which  were  never 
performed.  Upon  hearing  the  proofs  read,  the  Court  declared  the  defendants,  the 
executors,  had  consented  to  the  marriage  uponVr«^fm  and  his  father  making  a  settle- 
ment of  £500  fxr  annum,  and  the  marriage  oeing  had,  and  Ireton  and  his  father  being 
ready,  on  the  receipt  of  the  portion,  to  make  such  settlement,  the  executors  could  not 
now  retract  their  consent,  and  ordered  the  bill  to  be  dismissed,  but  the  bill  being  also 
to  have  a  settlement  made  according  to  the  proposals,  and  the  defendant  Ireton  and 
his  father  being  present  in  Court,  and  declaring  they  were  ready  to  make  the  same,  it 
is  ordered,  the  £2700  be  paid  to  Ireton,  upon  ms  and  his  father's  entering  into  recog- 
nizances in'fBOOO  penalty  to  make  such  settlement,  to  be  allowed  by  a  Master,  and  to 
abide  the  further  order  of  the  Court,  and  the  trustees  to  have  costs  out  of  the  estate. 

Here  was  a  dispositibn  of  a  sum  of  money  charged  upon  land,  and  the  condition 
annexed  to  that  disposition  under  favour  not  performed,  the  consent  of  the  executors 
to  the  marriage  was  conditional,  and  though  they  might  give  their  consent  condiUonally, 
yet  it  must  be  on  a  condition  to  be  performed  before  the  marriage,  for  otherwise  it  might 
never  be  periormed,  and  then  the  executors'  consent  would  be  null  and  void,  and 
consequently  it  would  be  a  marriage  without  consent,  therefore,  the  consent  of  the 
executors  must  be  understood  to  be,  as  I  doubt  not  but  it  was,  mwn  making  a  settle- 
ment before  the  marriage,  which  was  not  done ;  however,  the  Court  made  good  the 
consent,  by  matter  ez  post  facto,  agreeable  to  the  genius  of  this  Court,  which  qualifies 
the  rigour  of  the  law  ;  and  the  Court  at  the  same  time  made  [373]  proviaon  for  the  wife 
and  children,  as  by  the  way  it  can  do  in  the  present  case. 

The  next  case  is  the  Earl  of  Salisbury  v.  Bennstt,  first  reported  in  2  Vent.  365; 
Register's  Book,  1691,  A.  609. 

The  case  was  this,  Simon  Bennett  having  two  daughters,  the  plaintiff  and  defendant, 
by  his  will  gave  them  £20,000  a-piece,  to  be  paid  at  twenty-five  or  marriage,  which  should 
first  happen,  so  as  such  marriages  were  not  before  axteen,  and  were  with  the  consent 
of  his  wife  and  his  cousin  Lee,  his  executors,  or  one  of  thmi,  and  if  either  of  his  daughters 
married  otherwise,  then  to  have  only  £10,000,  and  gave  the  residue  of  his  personal 
estate  to  his  children,  and  by  deed  charges  his  real  estate  in  aid  of  his  personal.  The 
father  of  the  plaintiff,  the  Earl,  and  Mr.  BewMtt^  treated  of  a  marriage  between  the 
plaintiffs,  but  the  Countess  then  not  bang  twelve  yean  old,  the  marriage  was  agreed 
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to  be  respited,  and  before  the  marriage  both  the  fathers  died.  Afterwards,  plaintiff 
married  vith  the  consent  of  the  executors,  but  before  the  Countess  was  sixteen ;  on  a 
bill  brought  by  the  plaintifi,  that  cause  came  on  to  be  heard  before  Lord  Keeper  North, 
Paach.  36  Car.  2  [1684].  It  was  urged  by  the  plaintiffs  counsel,  that  the  marriage 
being  with  consent,  it  might  be  at  any  age.  But,  says  Mr.  Justice  Ventris,  my  Lord 
Keeper  was  of  opinion,  both  parts  of  the  condition  must  be  performed.  Thus  far  that 
book.  By  2  Vern.  223,  and  Skyn.  286,  and  Register's  Book  of  1691,  A.  609,  it  appears 
the  plaintifis  had  before  libelled  agEunst  the  executors  in  the  Arches,  and  were  stayed 
by  injunction,  and  the  cause  brought  to  hearing  on  bill  and  answer,  the  plaintiff,  the 
Sdirl,  then  an  infant.  My  Lord  North  declared  the  plaintifi's  demand  being  a  legacy, 
anotiier  Court  was  as  proper,  upon  which  intimation,  further  proceedings  were  had, 
during  the  Earl's  minority,  in  the  .Arches,  but  he  being  come  of  age,  and  £10,000 
bfflng  pud,  brought  a  new  bill  for  the  remaining  £10,000,  or  else  that  the  injunction 
might  be  dissolved.  This  cause  was  brought  to  hearing  before  the  Lords  Commiauoners 
Ratoiinson  and  Hutchins,  May  1,  1691  ;  the  Court  declared  that  upon  conaderation 
of  the  words  of  the  will,  and  all  the  circumstances  of  this  case,  they  were  fully  satisfied 
the  plaintiff,  the  Earl,  ought  to  be  relieved  as  to  the  remaining  £10,000,  notwithstand- 
ing any  construction  that  can  be  made  on  the  words  of  the  will,  to  make  the  plaintiff's, 
Ijody  Salisbury's,  marriage  before  her  age  of  sixteen  years,  amount  to  a  forfeiture, 
and  declared  the  £10,000  [3741  ought  to  a  charge  on  the  personal  estate,  and  if  that 
was  not  sufficient,  then  the  real  estate  to  be  charg^  therewith. 

Here  I  observe  the  portion  was  charged  upon  land,  and  the  condition  not  performed, 
for  it  was  part  of  the  condition  that  the  mamage  should  not  be  till  1 6,  nor  I  conceive  was 
it  dispensed  with  by  the  father,  for  thouffh  he  treated  of  the  marriage,  yet  that  was 
before  the  marriageable  age,  md  he  might  have  altered  his  mind,  and  so  might  his 
daughter ;  besides,  he  might  trust  himself  with  marrying  her  before  sixteen,  but  not 
any  Dody  else. 

The  next  case  is  Ventris  v.  Glydd,  a  case  I  had  some  memory  of,  and  I  take  it  out  of  the 
Register's  Book,  1694,  R  235.  Sir  Nicholas  Sloughton  having  a  son  and  four  daughters, 
devised  his  real  estate  to  his  executors  in  trust  to  raise  £600  a-piece  for  the  portions  of 
his  daughtera,  upon  condition  they  married  with  the  consent  of  his  two  sisters,  in 
writing,  under  their  hands  and  seals ;  and  in  case  any  of  his  daughters  should  marry 
without  such  consent,  or  die  before  such  marriage,  their  part  to  go  to  the  surviving 
daughters  who  should  marry  with  such  consent ;  and  if  they  all  died  unmarried,  or 
married  without  such  consent,  then  to  his  son  Latorence,  and  requested  him  to  make 
up  his  sister's  portions  £800  arpie(»,  if  they  married  with  such  consent.  Sir  Nicholas 
died  The  son  secured  £200  a-piece  more  to  his  sisters,  on  the  condition  in  his  father's 
will,  and  died.  The  inheritance  descended  to  his  sisters.  The  plaintiff  Frances  married 
the  plaintiff  Ventris^  who  made  a  suitable  settlement,  and  before  marriage  applied 
to  both  the  aunts,  and  obtained  the  consent  of  one,  but  not  of  the  other,  the  defendant 
Glydd ;  who  said,  by  her  answer,  she  was  not  satisfied  that  the  plaintiff's  estate  was 
not  encumbered,  and  thought  it  too  small,  and  desired  time  to  enquire,  and  that  he 
would  desist  in  the  mean  time,  instead  of  which  they  married  immediately.  My  Lord 
Somerst  who  heard  the  cause,  declared,  he  saw  no  ground  for  the  plaintiff  Frances  for- 
feiting her  portion  by  this  marriim;e,  and  decreed  accordingly,  and  did  not  think  fit 
to  give  ooBte  to  either  side,  the  surviving^  trustee,  the  defendant  Glydd,  having  not  pro- 
eeeaed  wU  in  the  matter ;  by  the  depositions,  all  the  misbehaviour  of  the  trustee,  whose 
consent  as  well  as  the  other's  was  requisite,  was  her  not  oonsenting  to  the  match, 
which  was  a  reasonable  one,  though  she  had  a  year's  time  to  enquire  into  the  plaintiff's, 
the  husband's,  circumstances. 

[375]  The  next  case  is  my  Lord  Falkland  and  Bertie,  2  Vent.  333.  Mr.  Carey 
devised  lands  to  trustees  in  trust  for  his  niece  and  heir  at  law,  Mrs.  W illougbby,  for  life, 
in  case  she  should  be  married  to  the  Lord  Guildford  within  three  years  after  his  death, 
and  then  to  the  first  and  other  sons  of  my  Lord  Guildford  by  her  in  tail,  and  in  default 
of  such  issue,  or  if  the  marriage  did  not  take  effect  in  three  years,  then  to  my  Lord 
Falkltmd  for  life,  and  to  his  first  and  other  sons  in  tail,  remainder  to  his  own  right 
heirs. 

The  marriage  did  not  take  effect,  and  after  the  three  years  she  married  Mr.  Bertie. 
Overtures  had  been  made  to  my  Lord  Guildford's  guurdians,  and  appUcations  to  the 
Court,  and  an  order  from  my  Lord  Chief  Justice  Jefferies,  that  she  should  not  marry 
my  Lord  GuUdford  without  a  jointure,  and  she  was  an  infuit.   My  Lord  Sovners, 


988 


HERVET  V.  ASTON 


VXBT  T.  HAXD.  m. 


asBisted  by  the  two  Chief  Justices,  HoU  and  Trebg,  dBcmd  the  trustees  to  couTey 
to  the  plaintifi,  Lord  FcUHand ;  but  upon  axi  appeal  to  the  House  d  Lords,  BIr.  Vermm 
Bays  it  was  ended  by  compromise. 

I  do  not  think  this  case  applicable  to  the  present,  though  it  was  mentioned,  nor  do 
I  think  it  wilt  be  a  precedent  in  any  case,  because  of  the  particularity  of  it ;  I  am  sure 
it  is  of  no  authority  against  relief  in  the  present  case,  amongst  other  reuons  for  this, 
that  there  was  a  condition  of  marrying  a  particular  person,  which  is  undoubtedly 
a  good  condition  by  our  law,  and  even  by  the  civil  law,  Swinb.  246. 

The  last  case  in  this  Court  which  I  shall  mention,  is  King  v.  Withers,  Pre.  in  Ch 
348,  and  Reports  of  Cases  in  Equity,  in  Chancery  and  Exchequer,  26.    The  defendant's 


the  lifetime  of  her  mother  without  her  consent,  then  £600,  part  of  the  £2600,  should 
cease,  and  be  applied  towards  payment  of  his  debts,  which  he  charged  on  other  lands, 
and  appointed  nis  wife  guardian  of  his  daughter  and  executrix ;  the  daughter  attains 
her  age  of  twenty-one,  and  without  the  consent  of  her  mother  married. 

Her  husband  and  she  brought  their  bill  for  the  £2500.  My  Lord  Harcourt  decreed 
the  whole  £2500,  for  that  she  attaining  the  age  of  twenty-one,  her  title  to  the  whole 
was  complete,  and  not  to  be  impeached  afterwards  by  marrying  without  her  mother's 
consent,  notwithstanding  it  is  expressed,  that  if  she  married  in  the  lifetime  oi  her 
mother  [376]  without  her  consent,  the  £600  to  cease,  and  be  apfdied  to  the  payment 
of  debts  in  ease  of  the  land,  which  imder  favour  is  a  devise  over,  let  the  debts  on  the 
estate  devised  be  what  they  will,  notwithstanding  the  contrary  is  said  in  that  case, 
and  though  the  £600,  as  well  as  the  £2000,  was  vested  at  twenty-one,  jret  the  breach 
of  the  condition  might  fetch  it  back  again,  as  in  the  cases  of  Needham  and  Vernon, 
and  Aston  and  Aston,  I  mentioned  before.  In  this  case  my  Lord  said,  the  portion 
was  to  be  raised  out  of  land,  and  therefore  must  have  the  same  consideration  as  a  devise 
of  the  land.  I  observe  this  dictum  was  not  in  support  of  the  jud^ent,  but  rather 
the  contrary,  nor  can  I  agree  to  it ;  viz.  that  trust  money  out  of  land  is  to  have  the  same 
consideration  as  land  itself,  for  the  reasons  and  authorities  I  have  before  given  and 
taken  notice  of. 

These  are  all  the  authorities  in  this  Court  of  this  kind  that  I  can  find,  but  there  is 
another,  and  a  considerable  one,  or  rather  stron^r  against  rtAiei  than  the  present  cas^ 
it  was  in  the  Duchy  Court,  before  a  Chancellor  leam«l  in  the  law,  Mr.  Lemmere,  afte^ 
wards  Lord  Ledmere,  and  two  Judges,  my  Lord  King,  afterwards  Lord  ChaiuxUor, 
and  Mr.  J.  Dormer ;  it  is  the  case  of  SempkUl  v.  BaUy,  Pre.  in  Ch.  562.  I  have  had 
the  Register's  Book  searched,  and  there  is  no  material  variance  from  the  report 
Nathaniel  Gaskell  had  issue  three  daughters ;  the  plaintiff  Sarah  was  the  eldest.  An 
amour,  says  the  book,  was  carried  on  between  her  and  the  other  plaintiff  in  the  fathers 
lifetime,  which  he  greatly  disliked,  and  declared  if  his  daughter  nuirried  him  he  would 
never  give  her  a  groat,  and  makes  his  will,  and  devises  his  real  and  personal  estate 
to  his  executors  to  the  following  uses  :  viz.  if  his  daughter  the  plaintiff  married  with 
the  consent  of  his  executors,  then  he  devises  to  her  £1000,  to  be  paid  at  twenty-one 
or  m.arriage,  which  should  first  happen,  and  devises  particular  lands  to  her  and  her  issue 
in  strict  settlement,  with  remainder  over  to  his  other  daughters ;  and  after  providing 
for  his  other  daughters,  pretty  much  though  not  altc^ther  in  the  same  nuumo', 
he  goes  on  and  says,  if  any  of  his  daughters  die  without  issue,  then  that  child's  put 
to  ^  to  the  survivor,  and  gives  the  overplus  of  his  real  and  personal  estate  to  be  eqtuQy 
divided  amongst  his  three  daughters. 

After  his  death, the  plaintiff,  the  husband,  renewedhisaddressesto  the  other  plaintiff; 
the  executors  in  writing  expressed  their  dislike,  and  gave  her  notice  of  her  father's 
[377]  will,  and  the  danger  ot  forfeiting  her  portion,  and  that  they  could  not  give  their 
consent,  because  they  knew  it  was  a  match  her  father  disliked ;  notwithstanding  sll 
this,  she  being  under  twenty-one,  married  the  other  plaintiff  :  they  brought  their  bill 
for  the  £1000  portion.  Upon  hearing  the  cause,  the  Chancellor  of  the  Duchy,  and 
my  Lord  King  were  of  opinion  (Justice  Dormer  dissenting),  that  the  plaintifh  were 
entitled  to  the  £1000,  and  the  executors  were  decreed  to  pay  it  with  interest  out  of  the 
personal,  and  rents  and  profits  of  the  real,  estate ;  but  if  that  not  Buffi<n^t,  tbe{daintifis 
were'at  liberty  to  apply  for  further  order,  that  is  to  be  sure  for  a  sale,  and  the  exeeaton 
to  have  their  costs,  but  the  other  defendants,  the  sisters,  to  pay  costs,  whicli  shews  the 
Court  thought  it  a  strong  case  for  relief ;  notwithstanding  here  was  a  marriage  ex- 
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pnady  oontraxr  to  the  iatlier's  good  liking,  and  that  which  seems  to  have  occasioned 
tiie  annwring  uie  condition  to  the  portion  l)y  his  will,  and  which  was  a  condition  pre- 
cedent. The  reasons  for  this  decree  are  reported  very  fully,  some  of  them  are  taken 
from  the  inaccuracy  and  particular  wording  of  the  will,  which  seems  to  be  thrown 
in  to  make  weight ;  but  the  Court  went  mainly  upon  the  general  reaaons  of  these 
cases,  for  the  b<wk  says,  these  clauses  in  restraint  of  marriage  have  never  been  taken 
favourably,  that  if  there  be  no  devise  over,  as  there  was  not  here,  these  devises  have  been 
held  to  be  only  in  terrorem ;  that  though  lawyers  know  it  would  be  no  forfeiture,  yet 
the  parties  themselves  might  not  be  so  Iwmed,  and  therefore  it  would  be  some  terror. 

It  IB  oheerrable,  that  notwithstanding  this  was  a  sum  of  money  charged  upon  laikd 
aa  wtHl  as  a  legacy,  and  acoordin^^  decreed,  yet  the  condition  was  construed  to  be  only 
m  terrorem,  md  so  was  the  condition  annexed  to  a  devise  not  of  maaey  out  of  land  hut 
of  land  itself ;  held  bv  Sir  HarbotUe  Grinutone  in  the  case  of  Fry  and  Forter,  1  Ch.  Cas. 
140.   Though  indeed,  for  the  reasons  I  mentioned  before,  this  decree  was  reveiwd. 

And  now  after  these  cases  I  may  vei^  well  assert,  there  is  no  foundation  in  authority 
any  more  than  in  reason  for  a  distinction  between  conditions  in  restraint  of  marriage 
annexed  to  money  given  out  of  land,  and  such  conditions  annexed  to  money  given 
out  of  personal  estate,  but  that  in  both  cases  they  are  to  be  taken  as  intended  omy  in 
terromn.  They  intrench  upon  the  freedom  of  choice,  which  is  the  foundation  of  the 
marriage  coatract,  and  the  hapiuness  [3781  expected  from  it ;  they  are  injurious  to 
the  commonwealth,  and  the  taking  them  strictly  or  rigorously  is  putting  a  harsh 
axtd  unreasonable  construction  upon  them,  and  such  as  is  not  consistent  with  the 
natural  affection  ot  parents  to  their  children,  upon  whom  on^  it  may  happen  the  penalty 
would  li^ht,  as  it  would  in  the  case  of  (me  of  these  ladies,  Kus.  Glutton,  whose  husband 
it  seems  is  dead  since  the  last  hearing. 

I  cannot  pronounce  the  decree  without  observing,  that  this  way  of  arguing  and 
determining  may  be  misconstrued  and  thotight  to  u^osen  the  bands  of  filial  duty ; 
£ar  be  that  bom  me.  It  is  both  a  moral  and  pcnitive  duty.  Parental  authority  is  ante- 
cedent to  all  political  societies,  but  then  it  is  not  absolute  or  unlimited  ;  let  us  exunine 
then  how  £ur  the  parental  authority  extends  in  relation  to  the  present  question. 

In  children's  dispoBing  of  themselves  in  marriage,  undoubtedly  they  ought  to  ask 
ooonsel  or  advice  of  their  parents  if  they  are  living,  or  if  dead,  of  those  they  appoint 
for  that  purpose,  and  such  advice  oi^ht  to  have  great  weight  with  every  child.  U  it 
hath  not,  I  will  say  as  Bradon  doth  in  uiother  case,  Deum  expectet  ultorm ;  but  that 
ehiklrai  ought  to  be  absolutely  determined  in  their  marriage  by  the  will  or  consent 
of  parents,  much  less  of  others  of  thor  appointment,  or  else  not  to  marry  at  all,  that  is 
wobX  I  cannot  think  for  the  reasons  I  have  mentioned. 

This  distinction  between  consulting  and  advising  with  parents  about  marriage,  and 
being  absolutely  determined  by  them  is  not  out  of  my  own  head,  I  take  it  £rom  the 
civil  law,  which  allows  the  former  as  an  obligatory  condition  to  a  legacy,  but  disalbws 
the  latter,  Swinb.  243,  245. 

And  after  all  this  middle  way  between  rigorously  imposing  upon  children,  and  leav- 
ing them  absolutely  to  themselves,  might  answer  the  end  of  parents  better,  and  prevent 
many  unhappy  marrUtgee ;  for  he  must  know  Uttle  of  the  world  that  doth  not  know, 
that  the  estate  or  fortune  of  the  person  proposed  is  too  often  the  sole  motive  of  parents 
OT  Others  consenting  to  the  marriage,  which  then  proves  as  unfortunate  as  it  is  dis- 
acreeaUe ;  wad  I  doubt  those  whose  consent  is  made  necessary,  seldom  think  them- 
suves  justified  if  they  give  it  from  any  consideration,  at  least  tlunk  qucerenda  peamia 
primum  est  virtus  post  nummos.  But  however  this  may  be,  I  must  take  things  as  I 
find  them  in  the  present  case,  and  upon  the  whole,  I  think  the  portions  by  the  will 
are  due  [3791  t^ie  rule  of  the  ecclesiastical  law ;  the  portions,  by  the  settlement  by 
the  rule  of  e(}uity ;  both  of  them  affirmed  by  the  authorities  in  this  Court,  together 
with  an  additional  one  which  I  have  mentioned,  and  not  one  authority  to  the  contrary ; 
I  must  therefore  decree  for  the  plaintiffs. 

His  Honour  declared  it  was  his  opinion,  that  the  plaintiffs  were  entitled  to  their 
original  portions  provided  for  them  by  the  said  settlement,  and  also  to  the  additional 
portions  given  to  them  by  Sir  Thomas  Aston's  will. 

From  this  order  of  the  Master  of  the  Bolls,  the  defendants.  Lady  Aston  and  Sir 
Thomas  Aston,  presented  a  petition  of  appeal  to  the  Lord  Chatusellor,  which  came  on 
to  be  heard  on  the  29th  of  April  1737,  when  the  Attorney-General,  Mr.  Brotone,  Mr; 
WUbraham,  and  Mr.  Legg,  were  heard  for  the  plaintiffs,  and  Mr.  Pauncefort,  Mr. 
BMingt,  Mr.  FaeakerUy,  and  Mr.  Murray,  for  the  defendants. 
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The  Lord  Chancellor,  thinking  this  a  case  o£  great  importance  and  difficult, 
directed  a  second  argument,  wkich  accordingly  came  on  to  be  heard  on  the  21st  d 
November  1737,  before  the  ix>rd  Chancellor,  assisted  by  Lord  Chief  Justice  Lee,  Lord 
Chief  Justice  Wilies,  and  Mr.  Justice  Comytu,  and  was  argued  by  Mr.  AUomey-Geneni, 
Dr.  Strahan,  and  Mr.  Browne,  for  the  plaintiffs,  and  Dr.  Andrews^  Mr.  BoUingM,  and 
Mr.  FazakeTley,  for  the  defendants. 

Mr.  Attorney-Gmeral  and  Mr.  Browne.  The  questions  arise  upon  the  portions 
given  by  the  settlement,  and  by  the  witJ ;  first,  as  to  the  portion  given  by  the  vilL 
It  is  to  be  considered  whether  the  father  really  intent^  that  the  consent  of  Lady 
Aston  to  the  marriage  of  his  daughter  should  be  a  neceesary  qualification  to  entitle 
them  to  their  portions,  and  if  so,  whether  that  be  an  intention  to  which  this  Court  wilt 
give  effect.  As  to  the  intention,  it  is  impossible  that  the  testator  should  have  intended 
to  refer  to  the  discretion  or  caprice,  not  of  his  wife  or  trustees,  but  of  the  execaton, 
administrators,  or  assigns  of  such  trustees.  The  question  is  whether  his  daughten 
should  have  any  or  no  portion,  or  whether  they  should  marry  or  not,  or  whom  ther 
should  marry.  We  do  not  complain  of  the  wholesome  exercise  of  parental  authority, 
but  of  the  delegation  of  it  to  strangers  throughout  the  whole  of  the  children's  lives.  If 
the  strict  words  are  to  be  adhered  to,  a  daughter  who  had  married  with  the  testator's 
consent  in  his  lifetime,  would  not  have  been  entitled  to  any  legacy,  nor  could  any  of 
the  daughters,  [380]  if  Lady  Aston  had  become  non  eompoi.  The  object  of  the  tertatn 
was  to  make  a  provision  for  his  daughters  upon  marriage  simply,  for  he  directs  that  the 
term  shall  cease  upon  his  daughters  dying  without  marriage,  adding  nothing  as  to 
consent.  The  condition  as  to  marriage  is  not  of  the  substance  of  the  portion,  but  is  onlr 
a  circumstance  superadded  to  the  time  of  payment ;  but  if  it  was  the  testator's  in- 
tention to  impose  this  restriction  with  all  the  strictness  contended  for,  then  we  insist 
that  the  testator's  intention  must  be  tempered  b^  the  reason  and  policy  of  the  law, 
and  that  the  restriction  being  illegal,  must  be  rejected  as  void,  and  that  the  bequert 
will  therefore  be  to  the  daughters  when  and  as  soon  as  they  shall  be  married. 

The  civil  taw  holds  this  restriction  upon  marriage  to  be  illegal,  Swinb.  part  i.  C. 
12.  Godolph.  Orph.  Leg.  380.  Our  law  has  adopted  that  rule,  except  in  cases  where 
the  legacy  is  given  over,  in  all  other  cases,  it  considers  the  restrictions  as  tn  terrorm 
only,  Jervois  v.  Duke,  1  Vem.  20.  Bdlasia  v.  Ermina,  1  Ch.  Ca.  22.  Pigot*a  am, 
Moore,  857.  GarreU  v.  Priity,  2  Vera.  293.  Needham  v.  Vernon,  Rep.  in  Ch.  68. 
The  Court  will  not  give  effect  to  such  a  restriction,  unless  it  be  confined  to  a  particular 
person  or  time,  or  unless  there  be  an  express  disposition  over.  It  will  be  contended,  on 
the  other  side,  Ist,  that  the  marriage  with  consent  is  a  condition  precedent ;  2d,  That 
the  legacy  is  in  fact  given  over  ;  and  3d,  That  it  is  to  be  raised  out  of  land.  As  to  the 
first,  uie  civil  law  makes  no  distinction  between  conditions  precedent  and  subsequeot ; 
in  Lcu-d^  v.  Abingdon,  28  June  1731,  the  Master  of  the  Bolls  held  that  there  was  no 
difference  between  a  condition  precedent  and  subsequent.  Semphill  v.  Baily,  Pre- 
in  Oh.  662,  was  a  case  of  a  condition  precedent,  but  if  this  be  a  condition  at  all.  it  is  a 
condition  subsequent,  for  it  is  annexed  to  the  time  of  payment,  which  does  not  prevoit 
the  legacy  from  vesting.  As  to  the  second  objection,  there  is  no  disposition  over 
in  this  case,  for  these  legacies  are  directed  to  fall  into  the  residue,  Paget  v.  Haywood, 
Nov.  12,  1733,  and  that  not  upon  marriage  without  consent,  but  upon  death  witboat 
marriage  with  consent.  As  to  the  third  objection,  these  legacies  cannot  be  con- 
sidered as  given  out  of  land,  because  the  land  is  directed  to  be  sold,  and  the  money  to 
be  produced  is  directed  to  be  paid  to  the  executors  to  increase  the  general  fund  of  the 
personal  estate.  As  to  the  original  portions  under  the  settlement,  it  will  be  objected, 
that  being  to  be  raised  out  of  [381]  trust  term  of  lands,  they  must  be  regulated  a«»rding 
to  the  doctrines  of  the  common  law ;  but  we  insist  that  this  restriction  upon  marriage 
is  against  the  public  good,  and  is  therefore  void,  whether  applied  to  portions  or  I^scibb. 
Portions  upon  settlements  are  always  considered  in  the  most  favourable  light,  ami  this 
is  not  a  legal  question  concerning  estates  in  land,  but  a  question  relative  to  a  truit 
term,  whien  is  peculiarly  cognizable  in  a  Court  of  Equity,  and  which  ought  therefore 
to  be  decided  by  the  same  principle  which  the  Court  has  adopted  with  respect  to  legacies 
In  the  case  of  Fleming  v.  Waldgrave,  Cases  in  Chancery,  58,  the  portion  was  secured 
upon  a  lease,  and  in  Bo&tock  v.-  Ireton,  upon  a  mortgage.  In  cases  where  these  restric- 
tions have  been  admitted  the  Court  has  adopted  the  greatest  latitude  of  construction, 
1  Mod.  310.  Earl  of  Salisbury  v.  Bennett,  1  Vem.  223.  The  settlement  provides, 
that  upon  the  death  of  a  daughter  before  marriage  with  consent,  so  much  of  the  portion 
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aa  may  have  been  raised  shall  be  paid  to  those  in  remainder,  which  assumes,  that  a 
marriage  with  consent  was  not  intended  necessarily  to  precede  the  raising  of  the 
portions ;  independent  of  all  other  objections,  the  restriction  in  this  case  is  void, 
because  the  forfeiture  can  only  be  saved  by  the  consent  of  that  person  who  is  to  benefit 
by  its  being  incurred. 

Doctor  Strakan  on  the  same  side. 

I  shall  state  the  rules  of  the  civil  law.  and  consider  it  fiist  generally  as  a  provision 
for  daughters. 

The  civil  law  has  apportioned  a  father's  estate,  which  it  is  not  in  his  power  to  take 
away  ;  if  he  should  give  it  away,  he  must  assign  some  satisfactory  reason ;  he  could 
not  clog  it,  or  put  any  restraint  upon  marriage. 

The  writ,  de  rationabili  parte  bonorum,  shews  the  civil  law  has  been  received  and 
countenanced  in  England. 

With  regard  to  marriage  portions,  the  civil  law  has  a  particular  law  for  that  pur- 
pose. Cod.  Ub.  5,  tit.  II,  De  dotis  promissione  et  nuda  poUicitatione,  lex  7,  Dig.  lib.  23, 
2  Tit.  de  rUu  nuptiarum,  lex  19.  De  pcUr^nis  cogendis  in  mairimonium  etModm ; 
Qui  liberos,  quos  habent  in  potextate,  injuria  prohibuerint  ducere  uxoresy  vel  nubere,  vel 
qui  dolem  dare  non  voluni ;  ex  conslitutione  divorum  Severi  et  Antonini  proeonsuUs, 
prmndesqiie,  provindarum  coguntur  in  matrimonium  cdlocare  et  dotare. 

If  puents  had  been  allowed  to  annex  conditions  to  portions,  it  might,  perhaps, 
have  been  an  unreasonable  one,  [382]  and  have  frustrated  the  design  of  portions.  This 
was  contrary  to  the  policy  of  the  Republick  of  Rome,  the  jus  trium  liberorum. 

Marriages  ought  to  be  free,  libera  debent  esse  mairimonia,  and  it  is  a  general  rule 
in  the  civil  law,  where  a  condition  is  annexed  to  a  legacy  by  way  of  total  prohibition 
of  marriage,  that  it  is  absolutely  void. 

Jacobus  Gothofrcedus  de  fontibus  juris  civUis,  p.  291,  mentions  the  Julian  law, 
de  patria  potesiate  in  the  time  of  Augustus,  that  if  any  person  adds  a  restraint  to  mar- 
ria^  let  them  be  free  from  the  condition ;  they  endeavoured  then  to  find  out  con- 
ditions which  would  not  in  direct  words  restrain  marriage,  but  in  the  implication 
would  have  the  same  effect,  by  making  the  consent  of  a  third  person  the  condition 
of  marrying.  This  was  declared  to  be  eJudmg  the  desi^  of  the  Julian  law,  Dig.  lib. 
35,  1,  Tit.  De  conditionibus  et  demonstrationibus  et  causis  et  modis  eorum  qum  in  testa- 
mento  scribuntur.  Lex  72 ;  Si  arbitratu  Titii  Seia  nupserit,  meus  kaeres  ei  fundum 
dato  ;  vivo  Titio,  etiam  sine  arbitrio  Titii  earn  nubentem  legatum  accipere,  responden- 
dum est :  eamque  legis  sententiam  videri,  ne  quod  omnino  nuptiis  impedijnentum 
inferatur.  &c.  This  is  Papinian's  determination,  who  was  looked  upon  to  be  the 
brightest  of  all  the  Roman  lawyers ;  and  Cujacius,  in  his  comment  upon  this  very 
law,  says,  his  authority  is  of  great  weight,  and  has  such  regard  paid  to  it  in  our  Court, 
that  conditions  restraining  marriage  are  held  by  us,  upon  his  authority,  to  be  ab- 
solutely void.  Mantica,  Iw.  11,  n.  8.  GrasUus,  lib.  1,  n.  9.  Covarruvius,  n.  3.  takes 
a  difference  between  marriages  wit^  the  consent,  and  with  the  advice  and  counsel  of 
another.  Sanchez  de  sanct.  mairimon.  sacramenfo  disputat.  34,  n.  19.  Non  tantum 
conditio  non  ineundi  matrimonium,  rejicitur,  legato,  sed  etiam  conditio  ineundi  ar- 
bitratu vel  consensu  tertii,  et  ratio  est,  quia  qui  tenetur  consensum  vel  licentiam  alieni 
jtetere,  tenetur  sequi,  atque  ita  matrimonii  libertas  impedielur. 

Swinburne,  part  the  4th,  sec.  12,  lays  it  down  as  a  general  rule,  that  all  conditions 
against  marriage  are  unlawful,  contrary  to  the  procreation  of  children,  repugnant  to 
the  law  of  nature,  and  detrimental  to  the  commonwealth. 

In  the  present  case  Lady  Aston  will  have  the  benefit,  who  is  the  person  to  refusCi 
Dig.  Ub.  30,  tit.  1,  de  legatis  et  fidei  commissis,  lex  43,  parag.  2.  Legatum  in  aliena 
vdurUate  poni  potest,  in  h(sredis  non  potest.  The  heir  in  this  case  is  to  have  the  benefit 
also  by  refusal ;  and  therefore  nunquam  [3831  presumeretur  velle  obligari,  and  ought 
not  to  receive  any  countenance. 

The  emperor  Justinian,  Cod.  lib.  6,  til.  43.  Communia  de  legatis  :  et  fidei  com- 
missis :  et  de  in  rem  missione  tollenda ;  saith,  Rectius  igitur  esse  censemus  in  rem 
quidem  missionem  penitus  aboleri :  omnibus  vera  tarn  legatariis  quam  fidei  commis- 
sariis  unam  naturam  imponere,  et  non  solum  personalem  actionem  prcestare,  sed  et  in 
rem,  gtiatenus  eis  liceat  easdem  res  sive  per  quodcunque  genus  legati,  sive  per  fideicom- 
missum  fuerint  derelictce,  vindicare  in  rem  actione  instituenda. 

.Where  a  condition  is  null  and  vmd,  the  question  will  be  then,  whether  any  devise 
over  or  limitation  will  be  good  1 
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When  the  validity  of  the  conditioii  which  is  annexed  to  the  legscy  is  taken  oS,  it 
beeomee  absolute,  and  no  deviee  over  can  affect  it,  Dig.  W>.  35,  tit.  l,Ik  eondit.  et  dmour 
sirai.  lex  22,  Quotiens  sub  condUume  mtdien  legatur,  $i  non  nupserit,  ejusdem  fidei- 
commissum  sU,  ttt  Titio  restituat,  si  nubat :  commode  statuitur  et  si  nupierit,  legatum 
earn  petere  posse  et  non  esse  cogendam  fideicommismm  prcesUire,  the  oondiUon  being 
void  in  law,  the  legacy  is  dischai^;ed  of  it. 

Supposing  such  consent  should  be  necessary,  ^et  it  must  be  a  reasonable  objection 
to  the  marriage,  that  is  intended  by  this  condition.  Here  the  jdaintifi  Mr.  Heney 
has  £300  per  annum,  in  possession,  and  as  much  in  reversion,  and  was  read^  and  aUe 
to  make  a  proper  settlement ;  and  therefore  there  could  be  no  reaKmablie  gnnndi 
for  Lady  Aston  s  refusal. 

Doctor  Andrem  for  the  defendants. 

Deeds  are  undoubtedly  of  a  stricter  nature  than  a  will ;  and  as  the  will  in  the  pressnt 
case  ^inly  refers  to  a  deed,  it  must  be  construed  with  the  same  strictness  as  a  deed,  this 
is  not  properly  a  condition,  but  a  description  of  the  person  who  is  to  take. 

It  IS  a  legacy  uncertain,  but  to  be  made  certain  by  a  fact ;  for  it  is  not  daughters 
by  name,  but  to  a  daughter  only  who  marries  with  the  consent  of  the  mother,  and 
nobody  can  take  but  those  who  bring  themselves  within  the  description.  I  do  maintain 
that  this  is  a  legacy  which  has  never  vested,  because  the  condition  on  which  it  is  given 
by  the  tedtator  has  not  been  periormed,  and,  according  to  the  law  of  the  twelve  tables, 
voluntas  testatoris  in  testamento  iotum  fadt.  Dig.  lib.  35,  tit.  1,  lex  75 ;  lib.  36.  tit.  2, 
lex  21,  22 :  and  though  a  prohibition  of  marria^  hath  not  been  allowed,  yet  the 
civil  law  permits  a  restraint  upon  it.  Cod.  lib.  5,  tit.  4,  lex  1.  [3841  <^  nuptiis 
puella  ^arUuT,  nec  inter  tutorem  el  matrem  et  ]>ropinquos  de  eligendo  future  marito 
oonventt ;  a/fhUrium  praesidis  provineia  necesaarium  est.  ThU  part  of  the  condition 
which  requires  the  marriage  to  be  with  the  consent  of  the  mother  is  not  vwd.  The 
law  of  the  twelve  tables  is  positive.  Afterwards  came  the  Lex  Julia  el  Popptsa.  Be- 
straints  upon  marriage  were  allowed,  prohibitions  disallowed.  By  the  civil  law  a  gift 
of  a  share  to  a  wife  so  long  as  she  contmued  a  widow  and  in  case  of  her  marriage  Ivxr 
esto  was  good. 

That  law  permitted  the  father  to  exercise  a  greater  power  in  restraint  of  the  mairiage 
of  his  wife  or  child  than  a  stranger,  Dig.  lib.  33,  tit.  4,  lex  11  ;  Cod.  lib.  5,  lex  1. 

The  civil  law  does  not  take  fdace  even  in  our  ecclesiastical  courts  except  where  it  is 
founded  upon  the  jtu  gentium,  and  that  only  because  it  has  been  adopted,  and  not  as  the 
positive  law  of  the  Romans.  Grotius  lays  it  down,  that,  after  the  death  of  the  father, 
the  mother  is  entitled  to  the  same  obedience  from  the  children  as  the  father,  founded 
upon  the  fifth  commandment. 

The  jus  trium  liberonm  is  not  in  force  with  us ;  if  a  Soman  had  three  children, 
and  not  able  to  maintain  them,  the  commonwealth  maintained  them  ;  but  the  public 
here  takes  no  notice,  the  parishes  must  support  them.  In  the  Rojnan  law  children 
were  entitled  to  the  Ugitima,  pars  to  which  the  father  could  not  annex  any  condition ; 
but  to  what  was  over  and  above  that  part  he  might.  By  our  law  a  man  has  an  absolute 
power  to  dispose  of  his  estate,  and  if  he  marries,  though  he  has  lawful  children,  yet  he 
may  dispose  of  his  estate  to  the  illegitimate  issue,  in  prejudice  to  the  legitimate.  By 
the  Roman  law  the  portion  was  the  woman's  distinct  property :  here  it  belongs  to 
the  husband,  and  here  it  should  be  considered  as  if  the  father  had  said,  I  give  J^OOO 
to  such  a  man  as  shall  marry  my  daughter  with  the  consent  of  the  mother. 

Mr.  BoUings  and  Mr.  Famkerley  on  the  same  aide. 

There  can  be  no  question  as  to  the  testator's  intention ;  he  contemplated  the  event 
of  his  daughters*  contracting  imi)rovident  matches,  and  in  that  case  has  directed  that 
they  shouB  receive  certain  annuities  which  their  husbands  could  not  waste,  and  has 
given  them  portions  in  the  event  only  of  their  marrying  prudently ;  marriage  without 
consent  is  as  no  marriage  at  all  with  respect  to  their  portions,  hut  the  daughters  continue 
to  be  entitled  to  their  annuities  as  if  no  [385]  marriage  had  taken  place  ;  in  this  dis- 
position there  is  nothing  irrational ;  but  the  father  had  power  to  give  any  thbg  or 
nothing,  and  to  make  the  vesting  of  what  he  gave  depend  upon  what  event  he  thought 
proper.   The  deeds  and  wills  of  mdividuaU  are  private  laws. 

The  testator's  intention  was  not  only  consistent  with,  but  in  furtherance  of  the 
object  of  the  law  which  has  laboured  to  protect  children  against  the  effects  of  imprudent 
marriages.  20  Hen.  3,  c.  6  ;  3  Edw.  1,  c.  22  ;  4  &  6  Ph.  &  M.  c.  8  ;  12  Gar.  2,  c  24. 

So  taS  Custom  of  London  recognises  the  propriety  of  requiring  consent  to  mairi^gM- 
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The  roles  of  the  civil  law  are  of  no  authority  upon  the  present  question,  because,  al- 
though Courts  of  Equity  have  adopted  the  principles  of  that,  law  with  respect  to  personal 
legacies  to  avoid  any  contradictory  judgments  between  concurrent  jurisdictionB,  they 
have  been  careful  to  avoid  the  introduction  of  those  rules  with  respect  to  legacies  arising 
out  of  land. 

The  provisions  as  to  marriage  do  not  amount  to  a  condition,  and  do  not  impose 
any  penalty ;  nothing  is  given  till  marriage  with  consent ;  that  is  the  contingency 
upon  which  alone  the  portions  and  legacies  are  payable,  and  that  contingency  has  not 
happened.  They  are  not  given  to  daughtei-s  or  a  daughter  when  married,  but  to 
daughters  married  witli  consent ;  the  ^Lintiffs  do  not  bring  themselTes  within  that 
description  ;  they  come  too  soon ;  the  tune  of  payment  is  not  arrived ;  a  legacy  upon 
marriage  with  a  particular  person,  or  with  a  peraon  of  a  particular  name  is  not  payable, 
unless  such  mamage  takes  effect.  Lord  FaUdand  v.  Bertie,  2  Vem.  333. 

It  is  said  that  this  provision  applies  only  to  the  time  of  payments,  but  in  portionB 
or  l^acira  to  be  raised  out  of  lands,  the  time  of  vesting  and  of  payment  is  the  same. . 
PouUt  V.  PouUt,  1  Vem.  204.  Yates  v.  Phettiplace,  2  Vem.  416.  Smith  v.  Smith, 
2  Vem.  92.  Toumay  v.  Toumay,  Prec.  Ch.  290.  A  portion  charged  on  land  is  to  be 
considered  as  land  ;  every  trust  term  is  part  of  the  inheritance ;  no  case  has  been  cited 
in  which  portions  under  the  present  circumstances  have  been  raised  out  of  land  ;  in 
Fleming  v.  Waldgrave,  1  Ch.  Ca.  58,  it  is  probable  that  the  money  was  secured  upon 
mortgage,  which  would  be  mere  personal  estate.  There  can  be  no  doubt  of  such  pro- 
vision being  legal  at  common  law,  by  which  the  present  case  must  be  determined, 
1  BoU.  Abr.  118,  pi.  6.  Fry  v.  [386]  Porter,  1  Ch.  Ca.  138 ;  1  Mod.  300.  In  King  v. 
Wither*,  Eq.  Ga.  Ab.  112,  pi.  10,  Lord  Httrcourt  was  of  opni(m  that  if  the  title  had 
depnided  upon  marriage  with  consent,  the  consent  would  have  been  necessary. 

In  the  present  case  there  is  a  devise  over,  or  what  is  equivalent  to  it,  for  directing 
that  the  portions  shall  sink  into  the  estate  or  residue,  is  equally  indicative  of  an  intention 
that  other  persons  than  the  daughters  should  take,  which  repels  any  presumption 
of  the  clause  having  been  introduced  in  terrorem,  Amos  v.  Homer,  1  Eq.  Ca.  Abr. 
112,  pi.  9.  Stratum  v.  Gryrnes,  2  Vem.  357.  Creaah  v.  Wilson,  2  Vem.  572.  If 
this  be  not  a  ^t  over,  a  remainder  man  is  incapable  of  such  gift. 

The  additional  portions  under  the  will  are  given  in  augmentation  of  the  original 
portions,  and  must  receive  the  same  construction  :  No  case  has  been  cited  in  the  Ecclesi- 
astical Courts,  in  which  a  legacy  given  upon  a  contingency  has  been  held  to  be  payable 
before  the  contingency  has  happened. 

Mr.  Attomey-Genercd  in  reply. 

As  to  the  original  portion  it  is  contended,  Ist,  That  the  intention  is  plain  not  to 
give  them*  except  uyon  a  marriage  with  consent. 

2dly,  That  this  intention  is  agreeable  to  the  rules  of  law  and  equity. 

The  testator  has  not  expressed  any  such  intention  ;  he  has  introduced  no  negative 
words,  and  has  not  said  that  the  portions  shall  not  sooner  vest ;  but  he  has  expressed 
a  contrary  intontion  by  directing  that  the  term  shall  cease  upon  his  daughters  deatli 
without  marriage  generally.  The  term  then  is  to  continue  if  these  daughters  should 
die,  although  they  have  married  without  consent ;  but  for  what  purpose  if  they  are 
not  to  have  their  portions.  The  Court  has  ad<»>ted  a  rule  by  which  the  intention  is  to  be 
discovered,  and  which  is,  that  the  restriction  shall  be  presumed  to  have  been  introduced 
only  in  terrorem,  where  there  is  no  limitation  over ;  nor  is  such  constmction  without 
reason,  or  Itkdy  to  be  contrary  to  the  real  intention  of  the  party ;  for  the  primary 
object  is  generally  to  provide  for  the  support  oi  the  child,  ana  the  secondary  and  in- 
ferior object  to  guard  as  much  as  posuue  against  an  impnnident  marriage ;  but  to 
construe  that  restriction  as  a  forfeiture  after  an  improvident  marriage  has  taken  place 
would  be  to  sacrifice  the  greater  to  the  lesser  object,  after  that  lesser  object  can  be  no 
[387]  longer  obtained.  It  has  been  said  that  the  law  favours  the  exercise  of  parental 
authority  over  the  marriages  of  children.  That  is  true  as  far  as  r^tes  to  infants ; 
but  this  is  an  attempt  to  go  beyond  the  law,  and  to  subject  the  whole  lives  of  these 
daughters  to  the  control,  not  of  parente  but  of  strangers. 

It  is  said  that  the  cases  upon  legates  are  governed  by  the  rules  of  the  dvil  law 
adopted  to  preserve  an  uniformity  of  decision,  and  are  therefore  inapplicable  to  the 
question  n^n  the  settlement  which  concerns  land. 

The  dvu  law  as  such,  I  admit  is  of  no  authoritv  here ;  and  even  with  reoard  to 
legacies,  this  Court  has  departed  from  the  rules  of  the  civil  law,  which  faoku  these 
a  v.— 32 
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reatiictioiu  absolutely  vwd,  and  gives  effect  to  ^lem  where  there  is  a  limitation  orer. 
This  shews  that  this  Court  acts  upon  prindples  oi  its  own,  and  it  will  thereE(ne  sp^j 
those  prinraples  tn  the  same  manner  where  the  reason  is  the  same.  The  reaBcnu  m 
the  rule  apply  as  much  to  portions  out  of  land,  as  to  portions  out  ol  money  ;  but  thflR 

portions  are  not  to  be  considered  as  land,  they  are  to  arise  out  of  a  trusts-term,  which 
is  purely  a  creature  of  Equity,  as  to  which  the  Ck>urt  will  give  the  same  favourable 
construction  as  to  wills.  In  King  v.  Withers,  Ca.  temp.  Talb.  117.  Jackson  v.  Farrattd, 
2  Vern.  424,  and  Precedents  in  Chancery,  109,  the  nUe  contended  for  as  applicable  to 
tlxe  portions  out  of  land  was  departed  from.  Tlie  cases  of  Fleming  v.  WaUgrave,  Cas. 
in  Ch.  58.  Needham  t.  Venum,  Rep.  in  Ch.  62,  and  AsUm  v.  Aston,  2  Vern.  452,  are 
authorities  for  the  plaintiff.  This  case  is  strictly  within  the  prind^es  adopted  by  tbis 
Court,  for  there  is  no  limitation  over.  The  direction  that  the  portions  shall  mnk  into 
the  rraidue  is  nugatoij  and  useless ;  it  is  directing  what  would  tsJce  fJaoe  without  any 
such  direction,  as  devising  an  estate  to  an  heir  at  law.  As  to  these  portunu  under  tu 
Fettlement,  I  therefore  contend,  1st,  That  t^e  rule  of  construing  restricdmiB  ol  this 
nature  to  be  tn  Urrorem,  is  a  rule  of  this  Court  only.  2dly,  That  it  is  equally  apj^csUe 
to  portions  out  of  land  as  out  of  personal  estate.  3dly,  That  with  reference  to  the 
present  ca  e  there  is  no  difference  between  money  to  be  raised  out  of  land,  and  mere 
money.  4thly,  Tha  no  precedent  has  been  cited  on  the  other  side,  and  that  there 
are  three  precedents  in  favour  of  the  plaintiffs.  As  to  the  portions  under  the  will  it  ie 
contended,  that  hey  are  given  in  augmentation  of  the  portions  under  the  settlement, 
and  must  receive  the  same  construction.  But  though  the  settle-[388]-inent  is  referred 
to  by  the  will,  yet  that  is  not  stronger  than  if  the  very  woids  had  been  repeated,  and 
the  same  words  in  the  same  will  have  frequently  re.eived  a  differfnt  exposition  u 
applied  to  land  and  money,  PapUlon  v.  Voice,  2  P.  Wms.  471.  Forlh  v.  Chapmam, 
1  P.  Wms.  663. 

It  is  stud,  that  in  this  rase  there  is  a  limitation  over  to  the  remainder^man  of  the 
estate,  but  that  is  not  so ;  it  is  merely  directed  that  the  portions  should  not  be  raiaed. 
The  case  of  Amos  v.  Eorner  has  Iwen  relied  upon,  but  there  does  not  vppeax  to 
hare  been  any  decree  in  that  case. 

J)t.  Strahan  also  in  reply. 

By  the  civil  law,  a  restriction  from  marrying  without  the  consent  of  another,  vas 
considered  as  funounting  to  a  total  prohibition  of  marriage,  and  was,  therefore,  h^d  to 
be  void.  It  has  been  contended,  that  some  restrictions  upon  marriage  were  allowed  b; 
that  law ;  but  such  exceptions  do  not  amoimt  to  any  cmtradiction  of  the  geoenJ 
rule :  some  alteration  has  been  said  to  have  taken  place  in  later  times ;  the  only  ahen- 
tion  I  am  aware  of  was,  that  of  giving  the  husband  a  power  of  restraining  the  second 
uarn&gi  of  his  widow,  this  was  done  by  the  Lex  JvUa  MisoeUa  Gnanna  357 ;  but  which 
was  afterwards  abolished  by  the  Emperor  Justinian.  The  case  in  Dig.  Lib.  33,  dt 
4,  L.  14,  differs  widely  from  the  present,  there  the  father  having  a  son  and  two  daughteiB, 
one  of  whom  was  married,  says  Filiam  meam  Crispinam  quam  vellem  tradi  nu^ia 
cuicunque  amid  rnei  et  cognati  approbabunt,  providebit  tradi  PoUianus  aniens  mMfm 
meam  in  csqualibus  portionibus  in  quibus  et  sororem  ejus  tradidi. 

This  amounts  only  to  a  wish.  By  the  Boman  law,  a  father  could  not  appoint  a 
tutor  to  his  children  beyond  the  age  of  fourteen.  This  is  an  attempt  to  institute  a  per- 
petual guardianship ;  as  to  marriages,  it  has  been  urged  that  no  precedoit  has  bees 
cited  in  the  ecclesiastical  courts,  I  certainly  do  not  recollect  any,  we  have  no  printed 
reports  in  our  courts ;  but  no  precedent  has  been  cited  on  the  other  ado,  the  role  of 
law  therefore,  for  which  I  contend,  stands  unimpeached. 

On  the  5th  of  June  1738,  Justice  Comyns,  Chief  Justice  WHUm,  Chief  Jaitke 
Lee,  and  the  Lord  Chancellor,  delivered  the  following  judgmonta  Mr.  Justice  ComsM, 
after  stating  the  case  at  large  : — 

On  this  case  two  questions  have  been  taken  into  consideration. 

[389]  1-  Whether  the  £2000  appointed  to  be  raised  by  the  settlement,  1 712,  out  of 
the  term  of  one  thousfuid  years,  is  not  become  due  and  payable  to  the  plaintiffs,  notwith- 
standing their  marriage  was  without  consent  of  their  mother,  dame  Catherine  Aslon. 

2.  Whether  the  £2000  to  be  paid  by  the  will,  will  not  at  least  be  due  in  case  the 
£2000  by  the  settlement  should  not.  Mr.  Attomey-Genenii  has  been  pleased  to  speak  to 
the  last  of  these  questions  first,  and  it  might  be  most  proper  on  behalf  of  his  client  to  do 
80.  But  as  the  &8t  question  seems  most  fully  to  pomt  out  tmd  demonstrate  the  intan- 
Uan.  of  Sir  T.  Aston,  and  is  prior  in  time,  I  shdUl  be^  with  the  oomnderatkn  ol  tbe 
first  questitm. 
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1.  The  first  question  then  is,  when  Sir  T.  A.,  by  voluntary  settlement  mtide  after 
marriage,  limits  his  estate  to  trustees  for  one  thousand  years,  on  trmt  to  raise  £2000 
for  the  portion  of  each  daughter,  to  be  paid  at  the  days  of  their  respective  marriages, 
vith  consent  oi  mother,  if  living,  and  not  married  a^ain,  or  if  dead,  or  re-married  with 
consent  of  trustees  or  survivor,  his  executors,  administrators,  and  assigns,  and  on  trust 
to  raise  £70  Tper  onn.  for  maintenance  from  eighteen  till  marriage  with  such  consent, 
whether  if  a  daughter  after  the  &ge  of  twenty-one  many  without  consent  of  a  mother 
then  Uving,  a  court  of  equity  ought  to  compel  the  trustees  to  raise  the  £2000  for  portion 
of  such  daughter  % 

Before  I  deliver  my  opinion  on  this  point,  to  avoid  as  much  as  may  be,  an^  con- 
trariety in  the  determination  of  this  Court,  it  may  not  be  amiss  to  take  a  short  view  of 
the  former  cases  on  this  head,  and  the  foundation  on  which  decreed,  and  lay  out  of  the 
present  case  what  seems  to  be  uncontroverted,  and  admitted  on  all  sides. 

Now  it  is  admitted  on  all  hands,  and  I  think,  cannot  be  controverted,  that  if  a 
pecuniary  legacy  be  given  on  condition,  that  if  the  legatee  marry  without  consent  of 
Buch  persons,  the  l^acy  should  be  void,  or  a  less  sum  paid,  but  no  devise  of  the  money 
over  to  any  other,  such  legacy  would  be  decreed  by  tnis  Court,  though  the  marriage 
was  without  the  consent  required.  This  has  been  settled  very  often.  In  the  case  of 
Bdlans  V.  Ermine,  15  Car.  2  [1663-64],  1  Ch.  Ca.  22.  In  the  Case  of  Fleming  v. 
Waldgrave,  16  Car.  2  [1664-65],  aaeed  1  Ch.  Ca.  68.  So  in  the  case  of  Jervois  v.  Duke, 
M.  1681,  1  Yem.  19.  Qa/mtt  r.  Pritty,  Trin.  1693,  2  Vein.  293,  and  I  know  no  case 
oontraiy. 

[390]  Now  the  true  reason  of  these  determinations  seems  to  be  what  Lord  Chief 
Baron  Hole  intimates  in  Fry  v.  Porter,  1  Mod.  308,  to  keep  up  a  uniformity  between 
this  and  the  ecclesiastical  court.  For  since  by  the  ecclesiastic^  law  such  a  condition 
would  be  looked  on  as  illegal  and  void,  this  Court  hath  thought  it  proper  to  adopt  the 
rule  of  the  ecclesiastical  law  thus  far,  for  it  would  be  strange  that  a  legatee  should  sue 
in  the  ecclMiastical  court  and  recover,  but  if  he  sued  in  tnis  Court  should  be  barred 
of  the  same  l^^y . 

It  must  likewise  be  admitted*  that  as  at  common  law,  conditions  that  defeat  an  estate 
are  construed  strictly ;  so  where  conditions  have  been  annexed  to  defeat  a  legacy  on 
maTTiaoB  without  consent,  this  Court  hath  not  strained  to  make  a  breach  of  the  condition, 
but  hatii  decreed  the  legacy  where  the  breach  is  not  clear  imd  manifest,  or  the  condition 
not  plun  and  certain.  And  therefore  where  the  legacy  is  given  to  be  paid  at  the  age  of 
twenty-one,  or  marriage,  but  without  consent  of  the  mother,  void ;  if  legatee  attain 
the  age  of  twenty-one,  she  shall  have  the  legacy,  though  she  after  marry  without  consent, 
for  being  vested  at  the  age  of  twenty-one',  the  construction  must  be,  if  she  marry  without 
consent  under  that  age,  as  held  Norwood  t.  Norwood,  1  Ch.  Rep.  121.  KingY.  Withers, 
1712,Eq.Ca.  Abr.  26,112. 

So  if  the  condition  annexed  to  legacies  be,  provided  she  be  dutiful  to  her  mother, 
V vainer  v.  Ptcis,  1  Ch.  Rep.  121 ;  or  condition  be  annexed  by  will  when  like  portion 
secured  on  land,  which  she  rdeased  on  promue  it  should  be  no  prejudice,  legacy  was 
decreed,  though  maniage  was  without  consent  required,  Skij^on  v.  Hampson,  1675, 
Reg^  B.  587.  So  where  such  a  condition  is  annexect  and  the  marriage  is  treated  of  or 
appTored  by  the  father,  who  annexed  the  condition  (which  is  a  sort  of  dispensation) 
a8  in  the  case  of  Farmer  v.  Compton,  1  Ch.  Rep.  1.  E.  ScUisbury  and  Bennett,  2  Vem. 
223;  2  Vent.  359;  Skin.  285.    Clarice  v.  Berkeley,  M.  1716,  2  Vem.  720. 

So  if  major  part  of  trustees  whose  consent  was  required,  do  consent,  "Wiseman  v. 
Foster,  2  Ch.  Rep.  23  ;  or  one  consents  though  the  other  do  not,  Escott  v.  Bscott 
(Escott  V.  Escott  is  cited  in  Fry  and  Porter,  1  Ch.  Ca.  144,  and  see  Ventris  v.  Glydd, 
pages  362  and  374,  of  this  case,  and  Clarke  v.  Parker,  19  Ves.  1),  1  Ch.  Ca.  144.  Ventris 
V.  Glydd,  1694,  by  Lord  Somers ;  or  permits  treaty,  though  no  express  consent,  Mesgret 
v.  Mesgret ;  or  consent  conditionally,  as  on  making;  convenient  settlement,  [391]  which 
is  offend  to  be  done,  though  not  done  before  marriage,  Bostock  v.  Ireton^  Finch.  234. 

I  ai^irehend  this  Court  will  always  judge  whether  the  condition  be  lawful  or  certain, 
and  can  or  oi^ht  to  be  perfonned,  uid  whether  it  be  performed  or  not  according  to  the 
reason  of  the  thing,  and  the  true  intent  and  meaning  of  the  parties ;  but  on  tlw  other 
hand,  it  must  likewise  be  admitted,  that  it  is  a  settled  and  established  rule  in  this  Court, 
that  where  a  legacy  is  given  on  condition  that  if  the  legatee  marry  without  consent, 
the  money  shall  go  to  another,  the  legacy  will  not  be  decreed  if  the  legatee  marry  without 
the  consent  required ;  this  was  agreed  in  the  cases  mentioned,  Sir  H.  BeUasis  v.  Ermine, 
Jervoit  v,  Duke ;  it  was  so  determined  in  the  case  of  Svlton  r.  Jewkes,  25  Car.  2 
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[1673-74],  2  Ch.  Bep.  95.   Davis  v.  Halton,  Stratum  v.  GTymes,  1698,  2  VenL  357, 


and  in  no  case  was  it  held  otherwifle. 

This  is  more  stron^lv  so  There  the  settlonent  is  of  lands  by  derise  or  otherwise, 
on  such  conditions  which  a  man  limits  or  disposes  upon  what  terms  he  pleases,  as  fadd 
in  Fry  v.  Porter.  1  Ch.  Ca.  138. 141 ;  2  Ch.  Rep.  26 ;  1  Vent.  199 ;  1  Mod.  300. 

Knioh  more  so  where  the  m&rriage  with  ocmsent  is  required  as  a  condition  precedent 
to  the  vesting  of  the  estate,  as  appears  from,  the  case  of  Bertie  v.  Lard  Falldand,  3  Ch. 
Ca.  129 ;  1  Salk.  231  ;  2  Vem.  333. 

Now  upon  what  foundations  is  it  that  tlie  Court  allows  not  the  legatee  to  recover,  if 
she  mariT  without  the  consent  required,  when  there  is  a  devise  over  of  the  mtmey,  al- 
though she  should  recover  if  it  had  not  been  devised  over,  since  the  ecclesiastical  court 
would  have  equally  rejected  the  condition  in  both  cases  alike. 

I  see  no  reason,  unless  it  be  that  in  one  case  where  there  was  no  devise  over,  there 
does  not  appear  so  full  and  absolute  an  intention  of  the  testator  or  donor  to  defeat  or 
disannul  the  legacy,  it  is  rather  a  caution  or  admonition  he  desires  should  be  comf^ 
with  than  a  fixed  resolution,  she  should  lose  the  gift  if  she  do  not ;  and,  therefore,  the 
Court  may  so  far  conform  to  the  ecclesiastical  law  as  to  construe  not  as  an  absolute 
condition,  but  rather  intmdine  in  terrorem.  Whereas,  when  there  is  a  devise  over, 
it  is  evident  the  testator  meant  she  should  not  have  it  if  she  did  not  comply  with  the  ecu- 
dition ;  as  it  is  said  in  Fry  and  Porter's  case ;  the  Earl  of  Newport  as  really  meant  Mr. 
Porter  should  have  the  estate  if  his  grand-daughter  married  without  [392]  the  consent 
of  the  Earls  of  Waricick  and  Manchester,  as  he  meant  she  should  have  it  if  she  married 
with  such  consent.  Since  then  a  condition  not  to  marry  without  the  consent  of  others 
is  in  itself  lawful  uid  reasonable  and  6t  to  be  compUed  with  (for  that  is  admitted  id  all 
these  cases) ;  where  there  appears  a  full  and  complete  intention  of  the  donor,  who  ma; 
give  upon  what  terms  and  conditions  he  pleases,  that  the  gift  should  not  take  effect 
unless  the  condition  be  performed,  a  Court  of  Equity  will  not  dispense  or  relieve  against 
a  deliberate  and  manifest  breach  of  it. 

This  bein^  presumed  I  come  to  consider  the  present  case  more  directly. 

The  Question  in  this  case  has  been  considered  and  very  ^perly  under  two  branches. 

1st.  Whether  the  plaintifb  by  thnr  marriage  are  entitl«l  to  the  £2000  a^pranted 
by  the  settlement  to  be  raised  out  of  the  term  of  1000  years  though  such  mamage  wa> 
without  Lady  Aston's  consent  1 

2nd.  Whether  if  they  should  not  be  entitled  to  the  portions  by  the  settlement,  th^ 
may  not  be  entitled  to  tne  £2000  given  by  the  will. 

As  to  the  first  question,  on  the  best  consideration  I  can  take  of  this  matter  I  think 
they  are  not  entitled  to  the  £2000  by  the  settlement  till  marriage  with  consent  of  motfan 
or  trustees. 

1st.  It  is  the  plain  intention  of  Sir  T.  A.  these  portions  should  not  be  paid  till  mar- 
riage with  consent ;  he  had  provided  £or  them  mamtenancee  of  £70,  or  if  their  mother 
died  or  re-married  £100  per  annum  till  marriage  with  consent,  and  then  and  not  before 
the  £2000  portion  was  to  be  paid. 

This  appears  from  every  branch  of  the  trust ;  the  first  branch  in  case  Sir  T.  A. 
should  have  no  son  and  two  daughters  living  at  his  death  or  bom  after  or  who  should 
marry  in  his  life  with  his  consent,  then  and  in  such  case  and  not  sooner  or  before  Sir 
R.  II  and  Sir  /.  Chesshyre  should  raise  £5000  and  pay  to  or  to  the  use  of  the  younger  of 
the  said  two  daughters  when  and  as  soon  as  she  shall  be  married  with  consent  of  dame 
Catherine  Aston. 

In  the  same  words  it  is  in  the  second  branch  ;  if  no  son  and  more  than  two  daughten 
then  trustees  were  to  raise  £3000  for  each  daughter  and  pay  it  at  their  respective  dajs 
of  marriage  with  such  consent  as  aforesaid. 

In  like  words  it  is  in  the  third  and  fourth  branches ;  if  there  should  be  <nie  or  more 
sons,  and  but  one  or  more  daughters. 

^93]  And  through  the  whole  it  is  most  evident  his  intent  was  daughters  should 
have  no  portions  paid  till  married  with  consent. 

This  is  still  more  evident  if  possible  in  that  Sir  T.  A.  hath  raised  £70  jxr  otmtrn 
for  the  maintenance  of  his  daughters  from  the  age  of  eighteen  till  married  with  such 
consent  as  aforesaid. 

Now  it  never  could  be  the  intent  that  the  daughters  should  have  their  portions 
and  maintenance  both  at  the  same  time ;  but  by  express  words  of  the  trust  the  £70  fer 
annum  were  to  be  paid  till  marriage  with  mother's  consent,  and  if  their  portions  weif 
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to  be  paid  before,  then  they  would  have  the  portions  and  likewise  the  £70  per  annum 
both. 

But  it  was  objected  that  the  marriage  was  the  principal  thing  in  the  consideration 
oi  Sir  T.  A.  when  he  raised  this  trust,  and  the  consent  of  the  mother  or  the  trustees 
was  only  a  circumstance. 

But  it  seems  plain  to  me  that  the  marriage  with  such  consent  was  the  main  thing 
Sir  T.  A.  had  in  view ;  when  he  limited  these  portions  he  designed  his  daughters 
ODly  £70  or  £100  per  annum,  if  they  did  not  marry  with  the  consent  specified  ;  if 
theydid,  they  were  to  have  the  £2000  portions. 

The  words  are  exprees,  the  £2000  is  to  be  paid  at  the  days  of  their  marriage  with 
such  consent  as  aforesaid. 

It  is  agreed  the  marriage  is  necessary,  and  the  consent  is  made  as  necessary  to 
entitle  them  to  the  payment  as  the  marriage. 

It  is  known  to  be  where  a  condition  copulative  as  U  is  called,  that  is  a  condition 
consisting  of  several  requisites,  are  to  precede  an  estate  in  trust,  all  must  be  complied 
with  before  the  estate  or  trust  can  take  effect,  this  might  be  made  out  by  several  cases  ; 
but  it  will  be  sufficient  to  mention  the  case  of  Sir  Coesar  Wood  alias  Creamer  against 
The  Duke  of  Southtm,  Pari.  Ca.  83. 

Sir  E.  Wood,  on  his  daughter's  marriage  with  Duke  of  S.,  made  a  settlement  on 
trust  to  raise  a  maintenance  for  his  daughter  until  her  marriage  or  age  of  seventeen, 
and  if  his  daughter  after  sixteen  should  marry  and  have  issue  male  by  the  duke  then 
for  the  settlement  of  the  estate  on  such  issue  male,  and  for  the  better  provision  of 
the  duke  and  his  wife,  on  trust  for  the  duke  and  his  wife  for  their  live.s  and  after  to 
the  first  and  other  sons  in  tail  male. 

[3941  daughter  married  the  duke  under  sixteen,  but  died  alter  without  issue 
mak,  and  the  question  was,  whether  a  trust  did  not  arise  to  the  duke  for  his  life,  and 
the  Court  at  first  thought  it  did,  but  on  further  consideration  that  decree  was  reversed 
in  the  House  of  Lords ;  for  the  trust  to  the  duke  being  limited  if  the  daughter  married 
and  had  issue  male,  it  was  said  the  words  were  express  and  certain  that  there  must 
not  only  be  a  marriage,  but  issue  male ;  and  when  a  condition  copulative  consisting 
of  several  branches  is  made  precedent  to  any  use  or  trust,  the  entire  condition  must 
be  performed  else  the  use  or  trust  can  never  arise  or  take  place,  and  it  would  be  a 
violence  to  break  the  condition  into  two  parts  which  is  but  one  according  to  the  plain 
and  natural  sense  of  it. 

The  same  was  determined  in  this  Court  and  affirmed  in  the  House  of  Lords,  Wood 
V.  WOb,  Pari  Cas.  87. 

The  case  is  so  apposite  there  needs  no  application;  the  condition  of  payment 
is  on  marriage  with  consent ;  they  cannot  be  divided,  but  both  must  take  place  before 
their  portion  is  due. 

But  it  is  further  objected  that  the  £100  per  annum  for  maintenance  after  Lady 
A.  decease  or  second  marriage  is  limited  till  marriage  or  death  which  shall  first  happen  ; 
and  the  proviso  which  determines  the  term  of  1000  years  saith,  that  if  the  £2000  portions 
are  raised  as  aforesaid,  or  paid  or  secured  by  those  in  remainder  or  reversion,  or  there 
be  no  daughter  or  younger  sons  or  all  die,  the  daughters  before  marriage  and  sons 
before  twenty-four,  term  shall,  &c. ;  where  the  expression  is  before  marriage  generally ; 
whieh  shews  Sir  T.  A.  had  regard  to  marriage,  and  that  marriage  with  consent  was 
not  necessarily  insisted  on  or  required  by  him. 

But  it  is  most  evident  that  the  £70  per  annum  is  expressly  ordered  to  be  paid  till 
marriage  with  consent  as  aforesaid  during  the  life  and  widowhood  of  Dame  Catherine 
Aston ;  then  when  the  £100  per  annum  is  after  her  death  or  second  marriage  to  be  paid 
to  the  daughter  till  that  marriage  or  death,  it  must  necessarily  be  intended  such 
marriage  as  before  spoken  of,  that  is  marriage  with  consent ;  it  cannot  be  intended 
or  imagined  that  Sir  T.  A.  should  limit  a  longer  continuance  to  the  £70  per  annum 
than  the  £100  per  annum,  that  one  should  be  paid  till  marriage  with  consent,  the 
other  determine  on  marriage  though  without  consent.  But  if  you  would  suppose 
the  £100  per  annum  [3951  that  commences  after  Lady  A.'s  deatli  or  re-marriage  should 
cease  when  the  daughter  marries  whether  with  consent  or  not,  consequently  the 
portions  after  Jjady  A.*s  death  would  be  payable  on  marriage;  that  is  not  the  present 
case,  for  now  the  question  is,  in  respect  to  the  portions  in  Lady  A/s  lifetime,  which, 
as  the  maintenance  is  not  to  cease  tillmuriage  with  her  consent,  so  the  portions  cannot 
become  payaUe  till  marriage  with  her  consent. 
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As  to  the  proviso  that  the  term,  of  1000  years  shall  cease  if  no  daughter  lirmg  or 
all  die  before  marriage,  it  was  necessary  it  should  be  so  worded,  for  the  term  was  not 
to  cease  on  marriage  without  consent,  since  part  of  the  trust  was  to  pay  the  mainten- 
ance till  marriage  with  consent  or  death,  so  that  the  term  was  not  to  determine  if 
the  daughters  died  before  marriage  without  cojisent,  for  they  were  to  have  maintenance 
after  such  marriage  till  death  ;  and  therefore  unless  they  died  before  marriage,  tbe 
term  was  not  to  cease  or  be  assigned  to  those  in  reversion  or  lemainder. 

It  was  likewise  objected,  that  if  such  construction  was  put  upon  the  words  that  tlie 
daughters'  portions  should  not  be  payable  till  marriage  with  the  mother's  or  tmstees' 
consent,  then  the  daughter  who  married  in  her  father's  Hfe  could  never  have  her 
portion ;  but  it  is  plain  that  the  daughter  who  married  in  her  facer's  life  vitii  hii 
consent  is  not  within  the  latter  part  fA  the  clause,  being  provided  for  by  the  former 
part  of  it,  which  saith  that  if  Sir  T.  A.  should  have  two  or  more  daughters  living  at 
his  death  or  bom  aUve  after,  or  who  should  be  married  in  his  lifetime  with  bis  consent, 
the  trustees  should  raise  and  pay  £2000  as  and  for  the  portion  of  every  such  daughter, 
so  that  her  portion  was  immediately  payable,  and  the  subsequent  words  to  be  pud 
at  the  days  of  their  respective  marriages,  must  relate  to  those  that  were  not  thm 
married  not  to  those  that  were. 

Besides  there  is  a  subsequent  clause,  that  if  any  daughter  should  be  preferred  or 
advanced  in  marriage  by  Sir  Thomas  in  hts  lifetime,  hut  not  with  the  whole  sonu 
intended  for  their  portions,  and  Sir  T.  A.  should  declare  in  writing  such  advance- 
ment was  in  part,  then  so  much  only  should  be  raised  as  would  complete  the  poilum 
intended,  which  evidently  shews  that  the  daughter  married  in  hia  lifetime  was  in  no 
danger  from  the  construction  contended  for  of  losing  her  fortune,  for  if  it  was  not  pud 
on  the  marriage  the  residue  was  to  be  raised  by  virtue  of  the  trust. 

[396]  But  the  main  objection  was,  that  this  constraint  of  marriage  without  consent 
was  void  by  the  civil  law. 

2nd.  That  the  maxim  of  the  civil  law  had  been  followed  by  this  Court  and  adopted 
in  cases  similar  or  as  strong  as  the  present  case. 

3rd.  That  such  restraints  are  unreasonable,  tend  to  discourage  marriage,  and 
encourage  a  vicious  course  of  life. 

As  to  the  civil  law,  it  is  a  commendable  study,  and  may  be  of  use  to  the  students 
of  the  common  law,  but  ought  not  to  interfere  with,  much  less  supersede  the  rules 
of  the  common  law. 

Mr.  SeldeUt  Diss,  ad  Fletam,  L.  3,  s.  5,  seems  to  make  a  just  observation  in  rdatiw 
to  its  use  in  Courts  of  Westminster  Hall.  It  is  manifest,  he  says,  that  some  sort  d 
use  of  the  civil  law  prevailed  in  the  decisions  to  be  made  by  the  laws  of  England,  not 
that  any  thought  this  realm  subject  to  the  imperial  law,  or  that  the  common  law  could 
receive  any  change  from  it,  for  alt  taught  the  common  law  was  to  be  followed  where 
it  varied  from,  or  was  repugnant  to  it ;  but  where  there  was  no  express  rule  of  the 
common  law  in  the  case,  they  recurred  to  the  reasoning  of  the  dvil  law,  where  that 
was  reasonable,  or  if  both  taws  were  the  same,  they  made  use  of  the  words  of  tbe  dnl 
law  for  the  greater  confirmation  or  illustration  of  the  matter. 

Let  us  then  see  what  the  civil  law  is  in  this  point ;  but  in  order  to  judge  how  far  it 
is  fit  to  be  guided  by  it,  it  will  be  pr^r  to  consider  the  ground  and  foundation  of  it.  ^ 

As  to  the  Stat,  of  Wills  ;  the  32  H.  8,  gave  power  to  devise  lands  held  by  knight's 
service  if  a  third  part  was  left  to  descend  to  his  heir.  So  the  Lex  Falddia,  among  the 
Romans,  gave  power  to  devise  so  as  a  fourth  part  was  left  to  the  heir ;  Legare  jus  esio 
dum  non  minus  quam  guartum  partem  eo  Testamento  Hmredes  capianl.  Dig.  L  35. 
tit.  2.  If  less  than  a  fourth  was  given  to  the  heir,  it  was  to  be  made  up  a  fourth,  Dig- 
35,  tit.  18. 

If  nothing  was  given  to  the  heir,  the  will  was  set  aside  as  testammt.  ino/fkiosum, 
Just.  L.  2,  tit.  13. 

This  fourth  part  was  called  Legitima  Fortio,  as  due  of  right,  but  as  it  was  usoally 
paid  on  marriage  when  the  party  went  into  another  &unily,  it  was  sometimes  evaded 
by  devising  a  fourth  indeed,  but  on  condition  not  to  many.  To  remedy  this,  as  Dr. 
Strahan  observed,  the  Lex  Julia  provided.  Qui  ccelibatus  aut  ViduaiaHs  eondiiioiu» 
hcBredi  Legatorione  injunxerit,  hceres  Legatorius  ea  conditione  [3971  ^t^fi  »w«to  nefi^ 
minus  hcereditatem  legatumve  ex  hoc  lege  consequent :  Goth,  de  fonte  Jur.  Givilis.  291. 
Others  endeavoured  to  evade  by  hindering  their  children's  marriage,  to  prevent  which  the 
law  Dr.  Strahan  cited  was  made,  Qui  lU)er<ts  quos  in  polestale  habent  injuria  prohibmi^ 
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ducere  mores  vel  mtinv ;  (and  by  a  subsequent  lav),  d(4«m  dare  luiunt  per  Pro- 
contules  PrcBstdesqtie  provincia/r.  coguiUur  in  maiHmonium  coUocare  et  dodoLre,  Dig. 
L.  23,  tit.  2,  lex  19. 

The  Lex  Julia  avoided  conditions  restrictive  of  marriage  in  legacies  to  widows 
as  well  as  single  persons,  but  by  construction  it  was  relaxed  in  respect  to  widows,  and 
therefore  Gaius  says,  if  a  man  left  a  legacy  to  his  wife,  on  condition  if  she  married  it 
should  go  to  another.  Nan  dubium  est  quin  nupsertt  cogenda  est  restitute.  Dig.  32,  tit. 
3,  L.  14.  And  where,  in  Dig.  L.  35,  tit.  1,  L.  22,  such  a  condition  is  said  to  be  void,  Si 
m/uUeri  legatur.  G^hofred,  in  margin,  says,  Quid  si  vxorL  and  answers,  Si  nupserU 
cogenda  est,  and  tells  us  the  law  was  abrcffiated  as  to  legacy  to  a  wife.  Nor.  22,  (».  24. 
So  God.  Orph.  Leg.  part  3,  ca.  17,  s.  9,  axiaSioinbume  say,  that  though  such  conditions 
be  void  in  legacies  to  a  single  woman,  the  civil,  or  rather  the  canon  law,  allows  it  in 
legacies  to  a  widow,  especially  if  given  by  a  husband  to  a  wife,  or  by  a  son  to  his  mother. 

As  the  Lex  Julia  was  evaded  in  respect  of  legacies  to  widows,  another  evasion 
was  attempted,  by  annexing  a  condition  that  the  legatee  should  not  marry  but  ad 
arbUrium  of  such  a  pei-son  as  the  donor  knew  would  not  consent. 

But  this  was  looked  on  as  a  mere  evasion,  and  therefore  construed  to  be  void, 
Resdndi  debet  quod  fraudendcB  legis  causa  adscriptum  est.  Dig.  L.  35,  tit.  1,  lex  64. 
But  this  was  held  so  only  vhi  fraus  legi  facta  est,  and  therefore  a  condition  not  to 
marry  a  particukir  person  is  allowed.  Cum  ita  legatum  sU,  Si  neque  Titio,  neque  Seio, 
ne^  McBvio  nupserit.  Si  j^ures  denigue  persona  eomprehenscs  fuerini :  magis  ^acuit 
cuUOet  eoTum  n  nupxrU  amissuram  legatum.  Dig.  L.  35,  tit.  1,  lex  63.  So  Swinb. 
part  4,  saith,  a  condition  not  to  marry  a  merchant,  or  a  widow,  or  any  living  at  York, 
or  any  other  town,  is  good,  unless  where  marriage  cannot  probably  be  had  with  any 
other ;  whence  it  appears,  that  by  the  civil  law,  a  condition  restrictive  of  marriage 
was  not  looked  upon  as  unlawful,  but  where  it  amounted,  in  a  manner,  to  a  total 
restraint  of  marriage,  which  condition  was  made  void  by  the  express  words  of  the 
Lex  JiUia. 

It  is  true,  that  the  Roman  lawyers  having  construed  these  [398]  clauses  which 
restrain  marriage  to  the  arbitrium  or  consent  of  others,  as  designed  to  elude  the  Lex 
Julia,  the  Ecclesiastical  Courts  looked  upon  all  conditions  of  that  nature  void. 

How  such  conditions  are  regarded  when  precedent  to  the  vesting  of  the  legacy, 
I  shall  hereafter  conmder. 

But  it  is  said,  this  rule  of  the  eoclesiasUcal  law  is  adopted  into  this  Oourt,  and  has 
been  followed  in  cases  nmilar  or  as  atoong  as  this. 

The  first  case  mentioned  was  Gresley  t.  Lutker,  Mo.  857,  and  Pigot's  case  there 
cited  by  Winch. 

The  principal  case  was  an  assumpsit  on  promise  by  defendant,  to  give  such  a  sum 
to  plaintifi,  in  consideration  she  should  give  her  consent  and  furSierance  to  her 
daughter's  marriage  with  him.  Winch  objected  that  the  consideration  was  not  good, 
because  in  PigoVs  case,  a  person  to  whom  a  legacy  was  given,  on  condition  that  she 
married  with  consent  of  her  mother,  had  sentence  for  her  legacy,  though  it  was  pleaded 
in  bar  she  married  without  her  mother's  consent. 

The  case  of  Piaot  was  plainly  a  case  in  the  Ecclesiastical  Court,  where  such  a  con- 
dition (as  was  said  before)  is  always  disallowed,  for  though  it  was  said  it  was  pleaded 
in  bar,  that  is  only  a  common  lawyer's  language,  to  express  that  it  was  insisted  on  by 
way  of  defence,  in  the  defendant's  answer  to  tho  Ubel  there,  that  the  marriage  was 
without  the  mother's  consent. 

And  it  was  before  proved  at  lai^e,  that  in  pecuniary  legacies,  on  condition  to  be  void 
if  legatee  married  without  the  mother's  consent,  if  no  devise  over,  this  Court  decreed 
the  legacy,  though  no  consent,  but  if  there  was  a  devise  over,  this  Court  has  as 
constantly  decreed  otherwise. 

So  that  there  is  nothing  in  Pigot^s  case  that  varies  from  this  known  and  common 
rule  and  distinction  as  to  the  principal  case.  It  was  determined  by  the  other  Judges 
that  the  condition  was  good,  and  the  plaintiff  recovered,  and  the  reason  is  given  as 
appears  Hob.  10,  1  Ro.  Abr.  1 9,  s.  9,  where  the  same  case  is  reported,  because  nature 
gave  parents  power  of  dispoung  of  their  chiklren,  and  in  nature  their  children  are 
bound  to  obey  them. 

But  three  other  cases  have  been  relied  on  as  equivalent  to  the  present. 

1.  Fleming  v.  Waldgrave,  Oh.  Ga.  58. 

A  lease  for  years  was  made  to  Sir  Edward  WtUdgrave  and  his  lady  in  trust  to  raise 
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£700  for  A.  if  she  did  not  marry  ^09]  contrary  to  the  good  likioK  of  Sir  E.  H*.  and  hii 
lady,  if  she  did,  then  for  such  person  as  Sir  Edvmrd  and  his  hdy  or  survivor  should 

nominate,  and  for  want  of  nomination  to  Sir  E.  W.  and  lady  or  survivor  of  them. 
A.  marries  without  thdr  consent ;  they  died  without  nomination.  Lady  W.  survivee, 
and  makes  a  deed  of  gift  of  all  her  goods  to  SandcUl,  who  prefers  his  bill  against  Fraitcis 
CopUdike,  the  administrator  to  A.  and  Lady  W.  both,  to  have  the  benefit  of  this  lease, 
which  was  decreed  to  Copledike  the  administrator. 

The  case  is  obscurely  reported,  and  the  reasons  of  the  decree  not  mentioned,  but 
it  is  apparent  SandcUl  could  not  have  the  decree  unless  A.  had  married  contrary  to  the 
good  liking  of  Sir  E.  W.  and  his  lady,  and  Sandall  had  been  ncnmnee  of  lady  W.;  but 
the  gift  of  all  her  goods  could  not  amount  to  a  nomination  to  ratitle  him  to  £700, 
and  though  marriage  is  said  to  he  without  consent,  it  is  not  said  to  be  contrary  to  liking, 
and  possibly  on  this  foot  it  was  decreed  for  the  defendant,  for  in  Crea^  v.  Wilson, 
2  Vem.  573,  it  is  siud,  there  may  be  a  diff^nce  between  marrying  without  consent 
and  marrying  against  consent  (according  to  the  case  of  Fleming  v.  Waldgrave),  and 
if  the  marriage  did  not  appear  to  be  against  consent,  then  the  condition  was  not  broken, 
and  it  might  well  be  said,  it  was  not  in  the  power  of  the  trustees  to  dispose  of  the  lease 
otherwise. 

But  nothing  in  this  case  shews  that  the  condition  (if  she  do  not  marry  against 
the  good  liking  of  Sir  E.  W.  and  lady)  would  not  have  defeated  the  trust  for  £700  if 
it  had  been  broken,  or  that  her  marriage  contrary  to  their  good  liking  would  not  have 
been  a  breach  of  this  condition. 

2.  Another  case  insisted  on  was  Needkam  and  Sir  //.  Vernon,  Finch,  62. 

A  settlement  was  made  by  Lord  Kilmorrey  and  his  son  in  trust,  to  ruse  £1500 
o-piece  for  portions  of  daughters,  payable  al  their  marriage  with  consent  of  trustees, 
or  the  major  part  of  them,  and  if  portions  raised  before  marriage,  they  were  to  be 
improved,  that  they  might  receive  the  increase  for  better  nuuntenance  till  marriage, 
or  if  any  married  without  such  consent,  her  portion  should  go  over  to  the  others,  the 
trustees  having  received  the  rents  since  the  death  of  Lord  K.,  and  raised  the  portions ; 
two  of  the  daughters  and  the  son  prefer  a  bill  against  the  trustees  to  have  the  benefit 
of  the  trust,  and  the  daughters  being  in  years,  and  intending  not  to  marry,  desired 
the  portions  to  be  laid  out  in  the  purchase  of  annuities  for  their  better  mamtenance 
durinc  their  Uves.  It  [400]  being  agreed,  if  either  died,  the  portion  of  her  so  dying, 
would  go  to  her  executors  or  administrators,  and  they  offering  to  give  surety  to  in- 
demnify the  trustees  against  the  claims  of  the  inWt  children  of  Charles  Lord  K.. 
to  whose  use  the  portion  of  her  marrying  without  coosrat  was  j^ven  ;  it  was  decreed 
accordingly. 

What  favours  tJie  plaintiffs,  the  daughters  of  Sir  T.  A.  in  this  case  ;  the  portions 
being  payable  here  on  marriage  with  consent  of  trustees,  it  was  admitted,  that  if  either 
of  the  Jaughters  died  before  marriage,  her  portion  would  go  to  her  executors  or 

administrators. 

1.  All  conditions  are  void  by  the  civil  law  ;  lience  Chancery  declares  such  con- 
ditions to  he  only  in  terrorem,  unless  a  limitation  over,  for  in  legacies  the  Chancery 
governs  itself  by  the  civil  law,  for  it  is  good  in  common  law,  as  in  Fry  and  Porter. 

2.  Daughters  may  devise  these  portions  if  they  die  unmarried,  executors  or 
administrators  will  have  them  so  agreed. 

But  this  decree  seems  to  have  been  made  by  consent ;  the  son  of  Lord  A',  was  party 
to  the  bill,  and  probably  was  the  pereon  to  whom  the  benefit  of  the  portions  if  not  paid 
would  result,  and  he  consenting  to  the  payment,  the  Court  had  less  cause  to  be  scrupu- 
lous or  inquisitiTe  about  it. 

When,  therefore,  the  trustees  were  willing  to  accept  security  agonal  tiie  claim 
of  the  infant  children  of  Charles  Lord  K.  to  whom  the  money  was  to  go  in  case  they 
married  without  consent  required,  which  the  trustees  might  the  more  readily  accept, 
since  they  were  not  only  in  years  and  declared  they  would  never  marry,  but  when 
their  fortunes  were  turned  to  annuities  would  be  less  likely  to  do  so. 

It  is  less  to  be  wondered  the  Court,  on  such  security,  should  decree  these  portions. 

But  it  is  manifest  this  decree  was  not  founded  on  a  supposition,  that  such  limitation 
of  portions  to  be  paid  at  marriage,  with  consent  of  the  trustees,  was  void  or  unreason- 
able, or  would  become  due  on  marriage,  without  such  consent,  for  payment  was  decreed 
before  marriage,  which  on  all  hands  is  agreed  to  be  necessary  to  entitle  them  to  the 
payment  of  the  portions. 
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On  the  contrary,  such  condition  is  supposed  to  be  good,  else  what  need  of  security 
to  indemnify  trustees  against  the  infants  to  whom  the  money  was  devised  over  if  they 
married  without  consent. 

[401]  And  in  case  it  was  then  apprehended,  that  on  a  trust  to  raise  portions,  pay- 
able at  marriage,  an  interest  was  vested  in  cestui  que  trust,  which  wottld  go  to  the 
executor  or  administrator,  though  she  died  before  marriage ;  it  has  been  since  settled, 
that  the  portion  on  the  death  of  children,  before  time  of  payment,  shall  sink  into  the 
estate  for  the  benefit  of  the  heir,  and  not  go  to  the  executor  or  administrator  of  the 
deceased.   So  it  was  determined,  Poulet  v.  Poulet,  and  farmed  in  the  House  of  Lords, 

1  Vem.  204,  321,  where  a  term  of  years  was  created  on  trust  to  ruse  portions  for 
daughters,  to  be  paid  at  age  of  twenty-one  or  marriage,  and  the  daughter  died  at  the 
age  of  six  years.  So  it  was  held  in  the  case  of  Yates  Phettiplace,  2  Vern.  417  ;  Pre. 
in  Ch.  140.   So  Bruen  v.  Bruen,  2  Vern.  439  ;  Pre.  in  Ch.  195.    So  Smith  v.  Smith, 

2  Vern.  92.  So  Tourney  v.  Tourney,  Pre.  in  Ch.  290,  where  the  trust  was  to  pay  a 
portion  to  the  child,  within  a  year  after  the  father's  death,  with  interest  from  his  death, 
and  the  child  died  within  the  year. 

So  that  I  see  not  how  any  thing  can  be  inferred  from  this  case  of  Needham  and 
Sir  H.  Vernon,  to  maintain  that  the  £2000  in  the  present  case  should  be  payable  on 
marrifwe,  though  without  consent. 

A  tmrd  case  insisted  on,  was  SemphiU  ^  Ux'  v.  BaUy    Ux\  Pre.  in  Ch.  562. 

Gashill  had  three  daughters,  Semxh,  Elixaheth,  and  Rebecca ;  the  plaintiff  proposed 
to  marry  Sarah,  the  eldest,  in  her  father's  lifetime,  but  the  father  declared  it  she  did, 
he  would  not  give  her  a  groat,  on  which  the  marriage  broke  off ;  afterwards,  the  father 
by  will  devises  his  real  and  personal  estate  to  his  executors,  on  trust  to  raise  £35  per 
annum  for  his  daughter  Sarah's  maintenance,  £35  per  annum  to  his  daughter  Eliza- 
beth, and  if  Sarah  marry  with  the  consent  of  his  executors,  he  devises  to  her  £1000, 
to  be  paid  at  her  age  of  twenty-one  or  marriage,  and  three  years  after  his  death  he  gives 
certain  lands  to  his  said  daughter  for  life,  remainder  to  her  first  and  other  sons  in  tail. 
Then  he  gives  £1000  to  Elizabeth  at  twenty-one  or  marriage,  and  other  lands  to  her 
ut  supra ;  then  to  Rebecca  £1000  in  part  oi  her  portion ;  and  if  she  marry  with  the 
consent  of  his  executors,  then  other  lands  to  her  ut  supra.  Sarah,  after  his  death, 
marries  pliuntifi  without  the  consent  of  the  executors,  the  plaintiff  being  of  good  family 
and  fortune,  and  not  inferior  to  her. 

[402]  By  Lord  Lechmere,  and  King,  C.  J.,  decreed  the  fortune  not  forfeited  by 
marriage  without  consent  of  executors.  Dormer  contra  :  for  here  appeared  no  inten- 
tion throughout  the  will  to  make  it  a  forfeiture ;  it  seems  notnmg  but  a  loose 
inconsiderate  way  of  expressing  himself,  and  is  only  a  cautionary  provision,  that  the 
daughter  should  have  consideration  of  the  executors  in  marriage  ;  but  the  will  is  not 
coherent ;  in  Sarah's  beq^uest  the  clause  is  inserted,  in  Elizabeth's  omitted,  in  Rebecca's 
inserted  between  the  devise  of  the  money  and  the  lands. 

2.  No  devise  over,  though  occasion  is  since  given  for  it  in  his  will,  if  it  had  been 
his  intent ;  as  where  he  devises  if  any  daughter  die  without  issue,  &c.,  he  would  have 
added,  or  marry  without  consent,  if  that  hful  been  his  intent,  or  at  least  he  would  have 
taken  notice  of  it  in  the  close  of  his  will. 

So  that  it  is  plain  the  two  judges  relied  on  this,  that  it  did  not  appear  to  be  plainly 
the  testator's  intention  to  make  a  forfeiture,  and  where  the  intent  is  not  plain  it  would 
be  bard  to  construe  it  so. 

But  it  was  further  objected  here  is  no  devise  over,  as  in  the  cases  where  tliis 
Court  hath  refused  to  decree  the  l^aoy  when  legatee  did  not  marry  with  the  consent 
required. 

But  if  no  devise  over,  here  is  what  seems  equivalent  to  it.  It  is  true  the  £2000, 
if  it  be  not  raised,  is  not  ordered  to  be  raised  for  the  benefit  of  another ;  but  if  it  be  not 
rftised,  it  is  ordered  the  estate  should  be  exonerated  from  it,  for  the  benefit  of  those 
in  remainder  or  reversion,  and  if  raised,  it  is  ordered  to  be  paid  to  them  to  whom  the 
reversion  or  remainder  shall  belong. 

What  is  not  raised,  and  consequeatly  not  in  esse,  cannot  woperly  be  given  over, 
but  is  it  not  tantamount  to  say  it  shall  cease,  and  the  premises  diacnarged  from  it. 

Why  is  it  that  this  Court  denies  relief,  if  the  condition  is  broken  when  there  is  a 
devise  over  1  unless  then  the  testator's  intention  is  more  apparent,  that  the  legatee 
shall  not  have  it,  unless  he  perform  the  condition ;  but  is  not  the  intent  e<jually 
apparent  here  1  can  words  more  strongly  express  that  intentioa  thw  to  say,  if  my 
G  v.— 32* 
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daugliter  die  before  marriage,  witli  such  consent,  her  portion  diall  nerer  be  paid, 
unless  to  those  in  reveraon  or  remainder  % 

But  here  are  words  which  yet  demonstrate  that  more  fully  if  possible  ;  for  it  ia 
provided  the  portions  shall  not  be  paid  till  day  of  marriage  with  such  consent  as 
required. 

It  ia  allowed  the  money  is  not  payable  till  marriage,  and  I  have  shewn  that  marriage 
with  consent,  being  the  time  ap{403!I'pointed,  both  must  be  performed ;  this  is  in 
the  nature  of  a  condition  precedent,  and  till  performed  the  daughters  cannot  be  entitled ; 
the  interest  and  right  to  the  portions  does  not  vest  in  them. 

It  is  a  known  and  settled  maxim  of  law,  that  if  lands,  or  interest  out  of  lands,  an 
given  on  conditbn  precedent,  nothing  vests  till  condition  performed,  no  not  although 
the  condition  at  first  was  impossible,  or  after  becomes  so  oy  the  aet  of  God  or  other 
unforeseen  acddent,  Co.  Lit.  206,  219. 

And  in  this  case  cequitas  sequ-Uur  Ugem.  Tliis  was  determined  in  Lord  Falldand  v. 
Bertie,  2  Vem.  333  ;  3  Ch.  Ca.  182  ;  Salk.  231.  Mr.  Oary,  by  will,  devised  to  trustees 
on  trust,  for  Mrs.  WiUoughby,  his  heir  at  law,  in  case  she  married  Lord  Guildford  in 
three  years  after  his  decease,  for  her  life,  then  to  her  first  and  other  sons  by  Lord  Guild- 
ford in  tail  ma)e.  She  did  not  marry  him,  and  though  there  were  offers  on  her  part, 
and  many  circumstances  shewing  inclination  to  perform,  yet  by  Lord  Somers,  assisted 
by  Holt  and  Treby,  Chief  Justices,  all  persons  of  consummate  abilities  in  that  pro- 
fession, it  was  held  equity  could  not  relieve,  and  it  was  there  said  it  would  not  be  easy 
to  find  a  precedent  lor  relief  in  a  court  of  equity,  in  case  of  a  condition  precedent. 

It  is  true  where  recompence  can  be  had,  courts  of  equity  have  reUeved  against 
breaches  of  conditions  present,  as  well  as  conditions  subsequent  (though  that  was 
not  formerly  done),  and  the  reason  seems  as  strong  where  compensation  can  be  made ; 
but  that  is  not  to  be  done  in  the  present  case.  So  in  case  of  Creagh  v.  Wilson,  2  Vera. 
572;  1  Eq.  Ca.  Ab.  111.  Devise  of  £200  to  grand-daughter  if  she  continued  with 
executor  till  twenty-one,  but  if  taken  away  by  the  father,  who  was  a  papist,  or  married 
without  consent  of  the  executor,  but  £10.  She  went  to  her  father  w^th  the  executor's 
consent,  who  married  her  to  a  papist.  By  Lord  Cowper  :  she  could  not  be  relieved, 
for  he  looked  upon  this  as  a  concution  precedent. 

It  is  true  this  was  a  marriage  to  a  papist  directly  oontiary  to  the  testator's  Intent, 
but  it  shews  how  difficult  it  is  to  have  reliei  in  equity  on  breach  of  condition  precedent. 

But  it  is  said,  the  civil  law  makes  no  difference  between  a  condition  piecedmt  and 
subsequent. 

But  this  rule  must  be  understood  with  allowance,  in  some  respect  a  condition 
subsequent  by  the  civil  law,  resembles  a  condition  precedent  at  common  law ;  for  if  a 
legacy  be  given  on  a  condition  STibsequent  by  the  common  law  the  legatee  [40ti  is 
entitled  presently,  but  on  breach  of  the  condition  it  is  forfeited  and  gone. 

But  by  the  civil  law  conditio  suspendit  legatum,  and  therefore  the  legatee  could 
not  take  it  till  he  had  performed  the  condition^ 

But  this  was  remedied  in  some  degree  by  lex  MtUiana,  by  which  on  caution  given 
specially  where  the  condition  was  in  the  negative  not  to  break  it  he  should  have  it  in 


It  is  likewise  a  known  maxim  in  the  civil  law,  that  a  condition  unlawfully  impossible, 
or  to  do  what  wouM  bring  infamy,  is  void,  and  the  legacy  is  absolute ;  so  whether  the 
condition  be  subsequent  or  precedent,  it  is  all  one,  and  the  effect  is  the  same. 

But  there  are  conditions  the  civil  law  allows  to  be  good,  and  then  there  is  this  differ- 
ence between  a  condition  subsequent  and  precedent ;  if  it  be  subsequent,  though  the 
party  cannot  have  it  before  the  condition  performed,  unless  the  caution  be  given  pur- 
suant to  lex  Mutiana,  yet  the  interest  vests,  and  if  the  party  die  before  the  condition 
performed,  transit  in  hcBredem,  who  on  performance  shall  have  it^  Legatum  conditionate 
non  perit  licet  gramtus  (the  person  who  is  to  perform  the  condition)  moriatttr  pendente 
condUione,  Dig.  Lib.  35,  tit.  1,  L.  65. 

But  if  condition  be  precedent,  it  does  not  vest  till  performance ;  and  if  the  party 
dies  before,  it  is  lost.  Legata  sub  condUione  relida  non  stalim  sed  cum  conditio  exstiterit, 
deberi  indpiunt ;  ideoque  interim  delegari  non  potenmi.  Dig.  36,  tit.  1,  L.  41. 

So  in  aU  sorts  of  legacies,  two  tima  are  considerable,  the  time  when  it  becomes 
due,  and  the  time  when  it  is  payable,  Dies  cedit  cum  Peeunia  indpU  deberi';  dies  venit 
cum  peti  potest  ff  de  verb  signif. 

And  therefore,  as  Domat  observes  from  the  civil  law,  Lib,  4,  tit.  2,  all  legacies  are 
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pure,  or  absolute,  or  payable,  upon  a  term,  i.e.  at  a  day  future,  or  payable  upon  a  con- 
dition performed ;  if  the  legacy  be  absoliUe,  it  ia  due  and  payable  at  the  testator's 
death,  if  given  at  a  day  future,  it  ia  due  at  testator's  death,  but  not  demandable  till 
time  of  payment ;  if  given  on  condition,  it  is  due  and  demandable  when  the  condition 
performed.  >S't  Ugatum  sit  purum  ex  die  mortis  dies  ejus  cedit ;  sed  ante  diem  peti 
non  potest  si  sub  conditione  sit  relictum,  non  prius  dies  legati  cedit  quam  conditio  fuerit 
inpleta. 

[405]  Now  when  a  legacy  is  payable  at  a  time  imcertain,  in  the  event  that  may  or 
may  not  come  (as  in  the  present  case,  at  day  of  marriage,  with  consent  of  the  mother 
or  trustees),  the  legacy  is  conditional,  and  consequently  does  not  vest,  nor  con  be  trans- 
mitted till  the  condition  performed.  So  in  Dig.  L.  3ti,  tit.  2.  Ij.  21,  22,  if  le^y  be 
g^ven  to  a  person  cum  pubes  erit  cum  in  familiam  nupseHt  cum  in  magistratum  inierit, 
&c.,  nisi  tempus  conditiove  ohtigtt  neque  res  pertinere  neque  dies  legati,  cedere  potest. 
So  Svin.  part  4,  s.  1 7,  fol.  308,  takes  the  difference  where  legacy  is  given  at  a  day  certain 
or  time  uncertain ;  in  the  first  case,  the  legatee  dying,  bis  executor  generally  may 
recover  the  legacy  when  the  time  is  come ;  but  if  the  legacy  is  given  to  be  piid  at  an 
ancertain  tune,  as  where  the  testator's  daughter  shall  marry,  if  he  die  before  her 
marriage,  the  legacy  is  utterly  extinguished. 

So  if  given  when  testator's  son  shall  die,  though  it  be  certain  he  will  die,  yet  if 
legatee  die  before  the  son,  the  legacy  is  extinguished  as  if  it  had  been  conditional. 

And  he  adds  it  is  not  material  whether  the  uncertainty  be  joined  to  the  substance 
of  the  legacy  or  to  the  execution  of  it,  for  in  both  cases  the  legacy  is  reputed  conditional. 
As,  if  I  give  A.  £100  when  my  daughter  shall  marry,  or  £^ve  her  an  £100  to  be  paid 
when  my  daughter  shall  marry ;  for  if  A.  dw  before  her  marriage,  in  either  case  the 
BzecutoT  cannot  demand  it 

This  seems  a  direct  determination  of  tlie  present  point ;  for  to  be  paid  on  marriage 
of  the  daughter,  or  on  her  marriage  with  consent  of  her  mother,  must  receive  the  same 
construction  when  marriage  with  consent  is  mentioned  as  one  entire  act.  So  that 
according  to  the  rules  of  the  civil  law  the  plaintiffs  will  not  be  entitled  till  marriage 
with  consent  of  the  mother  or  trustees. 

Much  less  would  it  be  fit  for  a  Court  of  Equity  to  decree  trustees  to  pay,  contrary 
to  the  express  words  of  the  trust,  and  plain  intention  of  the  testator. 

Their  trust  is  not  to  pay  till  marriage  with  consent ;  shall  they  be  obliged  to  act 
directly  in  opposition  to  the  trust  and  pay  the  money  on  marriage  without  consent  'i 

It  is  said  a  trust  ought  to  be  construed  favourably,  and  it  ought  to  be  so  to  answer 
the  deugn  of  him  who  created  it,  but  never  to  thwart  both  his  words  and  intention. 

But  it  was  earnestly  insisted  on  that  a  clause  to  restrain  [406]  young  women  from 
marrying  without  consent  of  their  mother  or  trustees  was  highly  pernicious  in  its 
consequences,  tending  to  discourage  marriage,  and  promote  a  vicious  course  of  life ; 
but  it  hath  hitherto  been  looked  upon  as  a  prudent  and  reasonable  restraint,  and  it  were 
happy  if  experience  did  not  shew  it  was  commonly  necessary  to  prevent  unequal  and 
unfortunate  matches. 

I  need  not  repeat  what  liath  been  cited  by  the  counsel  from  the  printed  cases  of 
Fry  V.  Porter,  that  such  conditions  continue  children  in  that  obedience  law  and  nature 
oEtige  to. 

The  presumptuous  disobedience  of  daughtera  highly  merits  such  punishment,  see 
Jervois  v.  Duke,  1  Yem.  19.  Since  it  is  the  general  sentiment  of  mankind  that  it  is 
not  only  decent  and  prudent,  but  even  the  duty  of  children  not  to  marry  without  the 
consent  of  parents. 

Tlie  civil  law  made  the  marriage  without  the  father's  consent  void,  nuptice  consistere 
non  pQssunt  nisi  consentiant  omnes  quorum  in  potestate  sunt,  Dig.  L.  23,  tit.  2,  L.  2, 

And  though  this  may  be  carrying  it  too  far,  yet  Grotius  agrees  that  FUiorum  officio 
conveniens  est  ut  parentum  consensum  imjKtrent ;  nisi  manifeste  iniqua  sit  parentum 
voluntas.    Grotius  Jure  Belli  et  Pacis,  L.  2,  c.  5.  s.  10. 

SoPuff,L.  6,ca.  2,  p.  635,  OfjinumPietatisetreverenticBreqmritut  consilium  parent: 
adkibeant  nec  eorum  vdurUate  reluctentur. 

So  by  custom  of  London,  a  daiughter  married  without  father's  consent  loses  her 
orphan's  share  of  his  personal  estate,  Foden  v.  Hoideit,  1  Vem.  364,  unless  her  father 
be  reconciled  before  his  death. 

So  by  the  dvil  law,  the  father  might  devolve  this  trust  to  the  mother,  n  in  arbitrio 
nuUris  pater  esse  vohterit  cut  nuptvm  communis  fUia  cclloearetur.  Dig.  23,  tit.  2,  L.  62. 
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And  it  is  iised  as  an  argument  against  tlie  necessity  of  tlie  fathers  consent,  because 
tlien  the  mothers  would  be  equally  necessary.  For  in  nature  omnibus  ex  aquo  pannii- 
bus  idem  HtBves..  d-c.  Dig.  3*2.  tit.  2,  note  25. 

But  it  is  said  in  this  case  the  consent  not  only  of  the  mother  is  required  but  if  she 
be  dead  or  married,  that  of  the  trustees,  or  the  suTvivor,  his  executon  adniinistrston  or 
assigns. 

The  present  case  is  where  the  marriage  was  without  the  consent  of  the  mother, 
but  1  see  not  why  it  should  be  thought  [407]  enormous  or  unreasonable  for  the 
father  to  devolve  the  like  trust  on  a  friend,  and  rely  upon  liim  to  make  an  executor 
or  adminis^tor  or  otherwise  to  assign  one  who  might  be  adequate  to  such  a  trust. 

Hie  father  may  make  whom  he  will  trustee  or  guardian  to  his  children,  nor  was  it 
ever  thought  a  wanton  exercise  of  power  in  a  parent  to  do  so. 

To  conclude  this  point,  I  am  of  opinion,  that  since  it  was  ^tt  Thomas  A.*<  clear 
intention  that  the  £2000  to  be  raised  by  this  settlement  should  not  be  paid  to  hit 
daughter  till  marriage  with  consent  of  the  mother  or  trustees. 

Since  such  intention  is  consonant  to  law  and  reason,  just  in  itself,  and  fit  to  be 
observed,  since  no  case  in  this  Court  hath  been  determined,  where,  under  all  the  circum- 
stances of  the  present  case,  portions  have  been  decreed  on  marriage  without  the  conaent 
required,  and  the  present  case  falls  almost  under  all  the  circumstances  where  relief  has 
been  refused. 

Since  the  daughters  have  a  competent  maintenance  provided  for  their  lives,  though 
the  portions  intended  if  they  married  without  consent  shouJd  not  belong  to  them. 

I  am  of  opinion  that  it  is  not  agreeable  to  the  rules  of  equity  and  conscience  to  decree 
the  trustees  to  raise  and  pay  the  £2000  given  by  this  settlement  till  then*  marriage 
with  the  consent  of  the  mother. 

I  proceed  to  consider  the  second  question,  whether  daughters  will  not  be  entitled 
to  the  additional  portions  of  £2000  given  by  the  will,  although  the  marriage  ms  without 
the  mothers  consent. 

And  it  must  be  owned  this  question  deserves  a  distinct  consideration,  for  T  think 
the  £2000  by  the  will  is  but  a  personal  legacy,  and  not  monies  to  be  raised  out  of  land, 
for  though  there  is  a  term  of  500  years  out  of  the  Norfdk  estate  limited  to  the  de- 
fendants Wright  and  Kenrick,  on  trust  to  raise  £3 1 00,  yet  when  it  is  raised,  it  is  appointed 
to  be  paid  to  his  executrix,  to  be  accounted  as  part  of  his  personal  estate,  and  to  come 
in  lieu  of  the  like  sum  disbursed  by  him  out  of  his  personal  estate,  to  (Usdiarge  the 
debts  and  legacies  charged  on  that  Norfdk  estat'C. 

And  then  out  of  that  £3100  and  the  rest  of  his  personal  estate  those  additional 
portions  were  to  be  paid.    So  that  I  can  look  upon  it  only  as  a  personal  legacy. 

Here  does  not  appear  any  devise  over  if  the  marriage  be  without  consent,  as  in  c.ist> 
of  the  portions  by  the  settlement.  [408]  is  true  the  mother  is  made  executrix  and 
residuary  legatee,  but  in  the  case  of  Garrett  v.  PriUy,  2  Vern.  293,  where  £3000  wa6 
decreed  to  his  daughter,  provided  if  she  married  without  the  consent  of  one,  she  should 
have  but  £500,  and  made  his  son  executor  and  residuary  legatee,  it  was  held  this  was 
not  a  devise  over,  for  it  only  sunk  into  the  surplus  of  the  personal  estate. 

In  the  case  of  Amos  v.  Homer,  1  Eq.  Ga.  Ab.  112,  indeed  it  is  ssJd  that  a  devise 
of  the  residue  of  personal  estate  was  a  devise  over,  but  there  appears  no  jud^nent 
in  that  case  in  the  Renter. 

And  SempkiU  v.  Baily,  Precedents  in  Chan.  562.  It  is  said  that  a  devise  of  the 
overplus  would  not  do,  and  therefore  it  is  at  least  doubtJul  that  the  making  Lady 
Aston  residuary  legatee  will  not  amount  to  a  devise  over. 

Upon  which  at  first  I  apprehended  but  little  difference  between  this  and  the 
common  case,  where  a  pecuniary  legacy  is  on  oonditaon  not  to  marry  without  conseut 
without  any  devise  over. 

But  upon  more  mature  consideration  of  the  several  clauses  of  the  will,  the  manner 
of  wording,  and  the  true  intent  and  meaning  of  the  testator,  I  am  of  (^nion  that  the 
additional  portions  must  follow  the  originu  portions,  and  the  pUintifis  cannot  be 
entitled  to  them  but  on  marriage  with  the  consent  required. 

There  is  not  a  more  settled  nor  a  mora  just  and  equitable  rule  for  the  oonstruotion 
of  wills  than  that  the  intent  of  the  testator  expressed  by  the  words  ol  the  will  ifaoiild 
take  place  if  it  be  consistent  with  the  rules  (rf  law. 

Now  the  intention  of  Sir  Thomas  Aston  is  most  manifest  that  the  additional  portiona 
should  pursue  the  portions  by  the  settlement,  for  first  he  gives  this  £2000  not  oidy 
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as  and  for  the  augmentation  of  the  portions  provided  by  the  settlement,  but  to  be 
paid  at  such  times  and  subject  to  such  conditions  provisos  limitations  and  agreements 
as  the  original  portions  by  the  said  settlement  are  made  subject  and  liable  to. 

How  then  can  the  f '2000  additional  portion  be  paid  at  the  same  time  with  the 
original  portion  or  subject  to  tlie  same  condition  or  limitation  if  it  be  paid  on  mar- 
riage, and  the  portion  by  the  settlement  is  not  paid  till  marriage  with  consent  if  it 
be  paid  before  the  other  becomes  payable  1 

How  can  it  be  an  augmentation  of  portion  by  the  settlement  which  is  not  yet 
payable  and  perhaps  never  will  1 

[409]  These  words  (to  be  paid  at  the  sune  time  subject  to  the  same  condition)  must 
be  wholiy  rejected,  and  then  no  time  of  payment  is  limited,  and  consequently  too  would 
be  v^y&ole  presently  on  the  death  of  the  testator  before  marriage  as  well  as  before 
marriage  with  consent,  or  if  they  stand  the  Court  must  decree  the  payment  before  tlie 
time  expressly  limited  for  the  payment,  a  thing  that  would  be  agamst  conscience  and 
I  believe  never  was  done  by  any  court  of  equity. 

2.  Testator  here  goes  further  for  there  is  a  clause  in  the  will  that  if  any  daughter 
die  before  the  ori^nal  portion  becomes  payable  the  £2000  shall  not  be  paid  to  her 
executor  or  administrator,  which  strongly  imports  as  fully  as  words  can  express  that 
Sir  T.  A.  never  meant  the  portion  by  Uie  will  should  be  paid  till  the  original  portion 
was  payable. 

3.  It  may  not  be  improper  to  take  notice  that  by  the  will  the  additional  £2000  is 
not  in  express  words  devised  to  the  daughters  (as  in  those  cases  generally  where  the 
proviso  suDsequent  of  marrying  with  consent  has  been  he^  not  si^cient  to  defeat  it). 
But  he  wills  that  out  of  his  personal  estate  shall  be  paid  to  his  daughteis  at  such  times, 
which  though  it  be  equivalent  in  respect  to  the  daugnters  having  the  money  when  pay- 
able ;  yet  it  seems  as  if  Sir  T.  A.  was  cautious  of  using  any  words  which  might  seem 
to  give  them  the  money  till  the  time  and  condition  on  which  it  was  payable  are  come. 

But  it  may  be  objected,  why  may  not  this  will  be  construed  as  an  express  devise  of 
the  £2000  to  the  daughters,  and  the  subsequent  words  be  regarded  only  as  a  direction 
for  the  time  of  payment ;  as  where  a  sum  of  money  is  ^iven  to  an  iiJant  to  be  paid 
at  his  age  of  twenty-one  though  he  die  before  that  age,  it  was  an  interest  vested  and 
shall  be  paid  to  his  executor  or  administrator. 

I  own  there  were  several  cases  to  that  purpose,  and  in  some  of  them  a  nice  distinction 
was  made  when  the  legacy  was  given  at  twenty-one  or  to  be  paid  at  twenty-one,  Dyer, 
59,  in  Mai^.  "2  Vent.  342.  Ctcburtf  v.  Lampm,  cited  in  2  Vem.  673.  Franklin  v. 
Oreen,  2  Vem.  137.   Cave  v.  Coos,  ib.  508. 

But  the  truest  ground  to  proceed  on  is  to  distinguish  between  the  cases  where 
an  interest  is  vested  in  the  legatee  before  the  time  of  payment,  and  where  not,  for  if 
an  interest  is  vested  it  will  go  to  the  executor  or  administrator  otherwise  not. 

Now  I  observed  before  the  civil  law  makes  a  difference  [410]  between  a  legacy 
given  upon  a  term,  and  upon  a  condition,  in  case  the  legacy  is  given  payable  at  a  time 
certain  it  is  debitum  in  presmti  though  solvendum  in  futv.ro. 

But  if  it  be  given  to  be  paid  at  a  time  uncertain  in  the  event  whether  it  will  ever 
come  or  not,  it  is  conditiomd  and  does  not  vest  till  condition  perfoimed,  that  is  till 
the  tune  of  payment  is  coma 

The  cases  before  quoted  from  the  civil  law  make  this  plain  and  I  need  not  repeat 
them,  the  expressions  of  Swmb.  part  4,  s.  17,  fo.  308,  are  full  to  this  purpose,  and  I 
know  no  authority  in  the  civil  law  books  or  in  this  Court  to  the  contrary. 

The  rules  of  the  civil  law  when  consonant  to  reason  and  conscience,  and  not  inter- 
fering with  any  maxim  of  the  common  law  have  frequentlv  been  followed  by  this 
Court  not  as  they  were  rules  of  civil  law,  but  as  they  were  rules  of  reason  and  equity. 

This  being  so  it  would  be  hard  for  this  Court  to  decree  the  payment  of  a  legacy 
upon  the  foundation  of  the  civil  law  (which  seems  to  be  the  ground  why  they  determine 
a  condition  not  to  marry  without  consent  to  be  onlv  in  terrorem  where  no  devise  over) 
in  an  instance  where  the  civil  law  would  not  allow  the  legacy  to  be  payable. 

Since  then  it  appears  to  be  the  full  intention  ot  the  testator  Sir  T.  A.  that  the 
additional  portions  by  the  will  should  not  be  paid  till  the  payment  of  the  original 
portions. 

Since  such  intention  is  lawful  and  reasonabk  it  being  not  only  consonant  to  law, 
but  prudent  in  the  parent  to  augment  the  provinon  of  a  child  upon  its  obedience  in 
taking  the  consent  required  by  her  father  in  her  marriage^ 


Digitized  by 


1006 


HERVEY  V.  ASTON 


WE8t  T.  HASD.  411. 


Since  in  this  case  there  is  a  maintenance  and  provision  given  to  the  child  thoac^ 
not  so  large,  though  she  marry  without  consent. 

Since  there  is  no  case  in  equitj'  where  a  l^acy  given  on  marriage  with  oonaent 
hath  been  decreed  on  marriage  without  consent,  and  the  civil  law  wouhl  <£nllmr 
Hiich  legacy. 

I  am  of  opinion  that  the  jJaintifis  are  not  entitled  to  the  additional  portions  toy 
more  than  to  those  by  the  settlement. 

Willes,  C.  J.  I  shall  fvnt  endeavour  to  strip  this  case  ctf  the  many  clouds  which 
have  been  thrown  about  it,  many  distinctions  have^been  taken  and  many  cases  rited 
which  [411]  have  no  appUcation  to  the  present  question.  What  has  been  said  d 
jKnalties  and  forieitures  is  out  of  the  case.  The  question  is,  whether  the  interest  of 
the  daughters  in  these  portions  has  become  vested.  It  cannot  be  said  to  have  been 
forfeited  because  the  daughters  may  marry  again  with  consent  and  so  become  entitled. 
So  likewiBe  what  has  been  said  with  respect  to  parental  authority  is  out  of  the  case, 
and  with  it  the  objection  that  in  certain  events  the  consent  of  strangers  might  be 
necessary,  for  1  think  there  would  have  been  no  difference  if  these  portions  had  been 
given  by  a  stranger  instead  of  a  father.  These  restrictions  do  not  prevail  by  the 
authority  of  the  person  imposing  them,  but  operate  as  condiUons  annexed  to  the 
gift,  ettjus  est  dare  ejus  est  disponere. 

The  single  question  is,  whether  a  man  can  give  a  sum  of  money  to  another  whoi 
that  other  marries  with  the  consent  of  a  third  [Krson  so  that  it  shall  not  be  pavaUe 
until  such  marriage  with  consent. 

Upon  this,  two  points  have  been  made. 

Ist,  As  to  Sir  Thomas  Aston's  intention. 

2ndiy,  As  to  the  legaUty  of  such  intention. 

To  ascertain  the  intention  we  must  look  at  the  settlement  and  will  together :  and 
upon  both  the  intention  is  periectly  clear. 

As  to  the  legality  of  the  intention  I  will  first  consider  the  settlement.  The  intoi- 
tion  being  fdain,  nothing  but  a  rule  of  law  or  equity  equally  plain  shall  prevail  to  set  ! 
it  aside.  It  was  truly  said  by  Dyer,  as  quoted  by  Lord  C.  J.  Trefey,  in  i'alldand  t. 
B&rti^y  2  Yem.  337,  that  men's  d!eeds  and  wilts  by  which  they  settle  their  estates  are 
the  laws  which  private  men  are  allowed  to  make,  and  that  they  are  not  to  be  altered 
even     the  king  in  his  courts  of  law  or  conscience. 

The  question  as  to  the  portions  under  the  settlement  must  be  decided  according  to 
the  rules  of  common  law  relating  to  lands,  for  although  the  portions  are  to  be  con- 
sidered as  money  with  respect  to  the  daughters  they  are  to  be  considered  as  land  with 
respect  to  the  estate  of  the  heir. 

The  distinction  between  pecuniary  portions  and  portions  out  of  land  is  settled 
in  the  cases  of  Toamay  v.  Toumay,  Free,  in  Ch.  290,  and  Pouiet  v,  Poulet,  1  Vmil 
204.  In  this  case  the  marriage  with  consent  must  be  considered  either  as  a  oondftion 
precedent  or  as  a  limitation  of  the  time  of  pay-[412]-nient  and  more  properiy  the  latter; 
all  the  cases  cited  to  the  contrary  stand  upon  particular  reasons. 

In  the  case  of  Salisbury  v.  Bmiut,  2  Vern.  223,  the  Court  went  upcm  the  groiuid 
of  a  dispeiisation  by  the  father.  In  King  v.  WtfWs,  of  two  events  either  of  which 
was  to  entitle  the  daughter,  one  had  happened. 

It  has  been  said  that  Courts  <A  Equity  have  dispensed  with  conditions  in  cases  of 
children's  portions  but  that  power  has  been  exercised  only  where  it  was  necessary 
carry  into  execution  the  intention  of  parties,  never  to  destroy  it. 

The  question  as  to  the  portions  under  the  will  is  more  doubtful,  but  when  properif 
examined  will  be  found  to  be  governed  by  the  same  rule.   The  civil  law  is  of  no  autiio- 
rity  in  this  kingdom  further  than  it  hiiK  been  adopted  and  received.    The  authorities  j 
cited  by  the  doctors  are  out  of  the  Roman  civil  law  only,  and  even  from  them  it  a  not  I 
plain  that  the  civil  law  would  hold  this  restriction  to  be  void.   That  law  reco^niw  I 
the  distinction  between  a  day  certain,  which  may  be  ascertained  by  computation  d  \ 
time,  and  a  tune  t»  be  ascertained  by  tlie  happening  of  a  future  event.    In  this  tut 
that  future  event  is  the  payment  of  the  original  portions. 

The  rule  that  the  condition  shall  be  considered  as  in  terrorem  only  where  then 
is  no  devise  over,  is  too  well  established  to  be  now  shaken,  but  to  make  that  rule  intel- 
ligible, it  must  not  be  considered  as  a  principle  of  equity,  but  as  a  rule  which  equity 
has  adopted,  to  ascertain  the  testator's  intention.   A  limitation  over  is  one  evideDC 
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of  intention,  but  that  intention  may  be  as  strongly  proved  by  other  means,  as  in  this 
case  by  the  expressions  used  by  the  testator  himself. 

In  the  case  of  Paget  t.  Haywood,  indeed,  it  was  held,  that  a  devise  over  to  the  re- 
siduary devisee  was  as  if  there  had  been  no  devise  over  at  all,  but  tliat  was  contrary 
to  Atoos  v.  Bomer,  1  Eq.  Ca.  Abr.  112,  which  case,  though  it  at  first  went  off  for  want 
of  parties,  appears  by  the  calendar  to  have  afterwards  come  on  again,  and  that  a  decree 
was  made.  It  is  not  to  be  found  in  the  Register's  Book,  and  probably  was  not  drawn 
up,  because  it  was  against  the  ]^intiff ;  but  I  have  been  told  by  the  author  of  Equity 
Crises  Abridged,  that  be  had  that  case  from  a  gentleman  who  then  attended  this  Court, 
and  took  it  at  the  bar. 

It  has  been  said,  that  the  will,  as  it  refers  to  the  settle-[413];nient,  ought  to  be 
construed  as  if  all  the  words  of  the  settlement  were  repeated  in  it ;  if  that  were  so, 
there  would  be  a  clear  devise  over  to  the  remainder-man,  but  I  do  not  think  that  all 
the  words  of  the  settlement  are  to  be  introduced  into  the  will,  but  such  words  only 
as  will  have  the  same  efFect  in  the  will  as  the  words  in  the  settlement  have  upon  tlie 
money  to  arise  out  of  the  real  estate. 

I  would  submit  to  the  Court  whether,  as  Lady  Aston  is  residuary  devisee,  and 
consequently  may  have  an  interest  in  refusing  her  consent,  it  might  not  be  proper  to 
send  it  to  the  Master  to  enquire  whether  she  has  exercised  her  power  with  impartiahty, 
and  had  reason  for  refusing  her  consent. 

Lee,  C.  J.  I  entirely  agree  that  this  is  a  condition  annexed  to  the  portion  and 
precedent.   If  so,  the  question  is  whether  it  is  a  good  ona 

There  are  but  three  sorts  of  oomSitions  which  are  vdd  by  our  law  :  Ist.  Those  which 
are  repugnant.  2dly,  Tboee  wbidi  are  impossible.  3dly,  Those  \rhksk  are  mcUa  in  se, 
or  mala  prohibita,  by  our  law. 

That  conditions  in  restraint  of  marriage  do  not  fall  under  this  last  description  is 
clear  from  many  authorities,  Stat.  4  &  5  Ph.  &  Mary.  The  custom  of  London, 
Vaughan,  333.  1  Rol.  Abr.  418.  Fry  v.  Porter,  1  Mod.  300.  The  civil  law,  if  re- 
pugnant to  the  principles  of  the  English  law,  is  of  no  weight,  1  tiales,  PI.  Cor.  c.  3. 
If  this  Court  considered  the  condition  as  unlawful,  how  could  it  ever  give  efEect  to  it,  as 
in  Stratton  v.  Grymes,  2  Vem.  357. 

It  is  said  that  there  is  but  httte  difierence  between  a  condition  precedent  and  subse* 
quent,  but  I  think  that  there  is  a  great  difierence.  To  dispense  with  a  condition  pre- 
cedent would  be  to  give  away  a  man's  estate  contrary  to  bis  express  direction.  A 
condition  descnribing  the  qudmcation  of  the  daughters  who  are  to  tabs,  is  in  its  nature 
a  condition  precednit.  It  was  so  held  by  Lord  Cowper,  in  Creagh  v.  Wilson,  2  Vem. 
D72.  In  Needham  v.  Vernon,  Lord  Nottingham  considered  the  portions  as  vested. 
The  case  of  SemphUl  v.  Baily  was  decided  upon  the  particular  penning  and  construction 
of  the  will,  but  I  am  inclined  to  be  of  opinion  against  that  decree,  because  it  was  a  case  of 
a  condition  precedent.  Upon  the  particular  penning  and  expressions  of  this  deed,  I 
am  of  opinion  that  these  portions  never  vested,  if  so,  all  the  cases  in  which  it  has  been 
decided  that  portions  shall  sink  into  the  estate  upon  the  party's  dying  before  the  time 
of  payment,  are  authorities  for  the  defendants. 

[4143  As  to  the  portions  under  the  will,  it  is  to  be  observed,  that  the  case  of  Bellasis 
v.  Ermine,  Ch.  Ca.  22,  was  cteculed  upon  a  plea,  and  the  Court  said  that  they  would  not 
defeat  the  portion,  which  shews  that  they  took  the  c(nidition  to  be  subsequent,  and  not 
precedent.  In  Aston  v.  Aston,  2  Vem.  452,  and  Garrett  v.  Pritty,  2  Vem.  293,  the 
oonditioiu  were  subsequent. 

Taking  this  to  be  in  the  nature  of  a  condition  precedent,  or  as  fixing  the  time  of 
payment,  I  think  that  these  portions  are  not  payable. 

June  5,  1738. — Lord  ChaTicellor.  I  think  myself  extremely  obliged  to  my  Lords 
the  Judges  for  their  learned  advice  and  assistance  in  this  case,  the  right  to  which  I 
esteem  one  of  the  greatest  privileges  belonging  to  the  person  who  presides  in  this  Court. 
As  I  concur  with  them  in  opinion  upon  the  several  points  in  the  cau^,  the  great  pains 
they  have  taken  might  have  excuseid  me  from  spending  more  of  the  time  of  the  Court 
by  entering  into  the  argument  of  it ;  but  as  this  is  a  cause  of  great  expectation,  and  it  is 
of  great  consequence  in  itself,  and  as  the  decree  which  I  shall  pronounce  will  be  contrary 
to  that  of  his  Honour  the  Master  of  the  Molls,  for  whose  judgment  I  have  the  utmost 
deference,  I  will  on  this  occasion  lay  my  thoughts  before  you  at  large,  though  nt  the 
same  time  1  am  smsible  that  it  will  be  impossible  to  do  it  without  repeating  many  things 
which  have  been  already  said  in  a  much  better  manner. 


1008 


HERVEY  V.  ASTON 


WEST  I.  HAHD.  ilS. 


The  case  haa  been  fully  stated,  and  the  general  qiusticsu  aiiBing  upon  it  are  two. 

1.  Whether  the  original  portions  provided  by  Sir  Thomas  Astms  settlemmt  are 
become  due  and  payable  to  the  plamtim  1 

2.  Whether  tne  additional  portions  ^ven  by  the  wiQ  are  become  due  and  payable  1 

1  shall  follow  the  same  metnod  which  has  been  taken  by  my  Lords  the  Judges,  dad 
begin  with  the  first  question,  the  determination  whereof  depends  on  the  declaration 
of  the  trust  of  the  term  of  1000  years,  the  words  of  whioh,  so  far  as  it  relates  to  the  fomt 
in  judgment,  are  plain. 

"  That  in  case  Sir  T.  Aston  shall  hapjwn  to  have  one  or  more  son  or  sons  by  his  wife 
"  living  at  the  time  of  his  death,  and  more  daughters  than  one  living  at  that  time,  or 
"  who  shall  in  his  lifetime  be  married  with  his  consent,  then  it  shall  and  may  be  lawful 
"  for  the  said  trustees,  by  and  out  of  the  rents  and  profits  of  the  premises,  and  by  such 
"  interest,  [415]  produce,  and  encrease  as  shall  be  made  of  the  same,  or  by  such  mortgage 
"  or  leasing  thereof,  or  of  any  part  thereof,  or  such  ways  and  means  as  to  them  shall 
"  seem  meet,  to  raise,  levy,  and  secure,  for  and  as  the  portion  of  every  such  respective 
"  daughter  the  sum  of  £2000,  and  after  such  respective  siun  of  £2000  shall  be  so  re- 
"  ceived  and  raised,  shall  and  may  pay  to  every  such  daughter  the  sum  of  £2000  at  the 
"  respective  days  of  their  marriage  with  the  consent  of  my  Lady  Aston,  hia  wife,  if  she 
"  shall  be  then  living,  and  not  married  to  a  second  husband,  or  if  she  be  dead  or  married 
"  again,  then  with  the  consent  of  the  trustees  or  survivor  of  them,  or  the  executors, 
"  administrators,  or  assigns  of  the  survivor." 

"  And  also  by  and  out  of  the  rents  and  profits  of  the  premises  yearly  to  pay  Buch 
"  daughters  the  respective  yearly  sums  of  £50  a-piece  till  their  age  of  eighteen,  and 
"  after  that  age  until  their  respective  marriage,  with  such  consent  as  aioresaid,  and  during 
"  the  life  and  until  the  second  marriage  of  Dame  Catherine,  the  yearly  sum  of  £70 
"  a-piece,  and  after  the  respective  marriages  of  such  daughters  with  such  consent  as 
"  aforessjd,  or  after  the  decease  or  second  marriage  of  Dame  Catherine,  then  the  yearly 
"  sum  of  £1 00  until  their  respective  marriages  or  deaths,  whidi  shall  first  happen. " 

These  being  the  words  of  the  declaration  of  trust,  the  proper  oonmderations  anung 
thereupon  are, 

1.  What  is  the  genuine  meaning  and  construction  of  the  words  ! 

2.  What  appears  from  them  to  have  been  the  intention  of  Sir  T.  Aston,  the  maker 
of  this  settlement.  And 

3.  Whether  there  is  any  rule  of  law  or  equity  that  will  excuse  the  wasil  of  such  a 
consent  to  the  marriages  of  these  ladies,  as  the  words  express,  or  will  make  marring 
alone  without  such  consent  sufficient  to  give  a  right  to  demand  tlie  payment  of  these 
portions. 

1.  As  to  the  construction  of  the  words,  though  there  may  be  some  incorrectness 
imd  obscurity  in  other  cases,  which  are  put  in  different  parts  of  thia  clause,  yrt,  as  to  the 
event  which  has  now  happened,  it  is  scarce  possible  to  use  expressions  more  precise  and 
certain,  one  may  turn,  and  shew  a  very  plain  thing  in  different  lights,  but  no  comment 
or  exposition  can  make  it  plainer.  It  has  been  argued  at  the  bar,  as  if  the  words— icifA 
the  consent  of  Daim  Catherine — created  a  condition,  and  much  hath  been  said  ujwn 
that  head,  but  [416]  1  must  own  I  have  not  sagacity  enough  to  find  out  any  condii^m 
in  this  sentence. 

It  is  neither  expressed  in  words  of  condition,  neither  in  the  nature  of  the  thing 
doth  it  amount  to  one. 

Where  a  gift  is  made,  or  the  payment  of  a  sum  of  money  directed  upon  a  condition, 
either  precedent  or  subsequent,  the  thing  is  first  given  or  the  payment  directed  to  be 
made,  and  the  condition  is  collaterally  annexed  to  it ;  for  instance,  suppose  it  had  been 
expressed  in  this  case,  to  he  paid  to  every  svch  daughter  at  the  respective  days  of  their 
marriage,  if,  or  provided  such  marriage  be  wUh  the  consent  of  Dame  Cathervaej  there, 
or  any  other  phrase  of  the  like  kind  would  have  made  a  condition,  but  here  is  no  gift 
or  direction  for  the  payment,  save  only  upon  the  happening  of  this  fact  or  event. 

It  is  only  a  limitation  or  appointment  of  payment  at  an  uncertain  time,  and  a  mar- 
riage so  qualified  and  circumstanced,  i.e.  so  consented  to,  is  to  fix  and  determine  that 
time. 

This  created  a  great  difficulty  on  the  parts  of  the  plaintifis,  how  to  make  a  portion 
out  of  land  become  payable  before  a  time  or  contingency,  on  which  it  is  given,  hath 
happened. 

And  indeed  a  hard  task  it  was,  but  in  order  to  support  it,  on  the  first  argument  it 
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was  insisted,  that  these  portions  were  to  be  considered  as  vested  before  the  marriage  or 
time  of  payment,  which  should  happen  by  force  of  the  precedent  part  of  the  clause, 
whereby  the  trustees  are  directed  to  raise  and  receive  the  money  for  and  as  the  portions 
of  every  such  respective  daughter,  which  words  were  said  to  amount  to  a  gift  tliereof 
to  them  antecedent  to  the  tune  of  payment,  but  for  this  there  is  no  colour,  either  from 
the  general  reason  of  the  thing,  or  from  the  frame  of  this  particular  settlement. 
Nothing  has  been  more  fixed  in  this  Court  ever  since  the  case  of  Poidet  v.  P&ulet,  Pas. 
1685,  and  afterwards  affirmed  in  the  House  of  Lords,  than  that  portions  charged  upon 
land  do  not  become  vested  till  the  time  of  payment  arrives.  And  it  is  still  plainer  upon 
the  frame  of  this  settlement ;  because  {Mirticidu  provisions  are  created  by  way  of 
annuities,  not  out  of  the  portions,  or  the  interest  of  the  portions,  but  out  of  the  rents 
and  profits  of  the  estate,  till  the  time  of  payment  shall  come,  and  if  any  of  the  daughters 
die  before  that  time,  i.e.  before  marriage  with  such  consent,  the  simi  intended  for  the 
portion  is  directed  not  to  go  to  her  representatives,  but  to  cease,  or  if  any  part  of  it 
should  have  been  raised,  tote  paid  over  to  the  immediate  remainder-man. 

[417]  This  proves  that  the  meaning  of  the  words — for  and  as  the  portion  of  every 
such  daughter — is  only  to  point  out  the  general  end  and  purpose  for  which  the  money 
is  to  be  raised,  subject  still  to  the  restrictions  in  the  other  part  of  the  deed,  whereof  a 
construction  is  to  be  made  upon  the  whole,  and  that  this  notion  of  making  the  portion 
to  vest  before  the  time  of  payment,  is  repugnant  to  the  very  declaration  of  the  trust 
itself. 

2.  As  to  the  intention  of  Sir  T.  Aston,  the  maker  of  the  settlement,  no  one,  who 
reads  it  over,  can  doubt  of  it ;  it  meets  one,  and  crosses  one's  way  in  every  part  of  the 
deed.  He  was  making  a  settlement  of  his  whole  estate  that  was  in  his  power,  and 
providing  for  all  the  contingencies  that  could  be  foreseen  to  happen  in  his  family,  he 
limits  his  Land  to  his  issue  male  in  strict  settlement,  and  after  them  to  his  daughters 
in  tail  successively,  on  condition  that  their  husbands  should  take  and  bear  the  name 
and  arms  of  Aston. 

As  he  appears  to  have  it  thus  in  his  view,  that  his  daughters  might  one  day  enjoy 
the  estate,  and  sustain  the  name  and  succession  of  lus  family,  he  in  the  next  place  pro- 
vides for  their  immediate  support,  and  for  securing  their  marrying  providently,  which 
he  does  by  giving  them  portions  to  be  paid  only  in  case  they  marry  with  his  own  consent 
durins  his  ufetime,  or  with  the  consent  of  the  persons  whom  he  thought  fit  to  entrust 
after  His  death,  and  in  case  they  should  not  submit  to  his  directions  in  that  respect,  b^ 
restraining  them  to  lesser  provisions  for  their  maintenance.  This  submission  to  his 
will  he  has  extended  to  all  the  females  of  his  family,  for  he  has  limited  part  of  the  estate 
itself  to  his  wife  during  her  tvidowliood,  which  nobody  doubts  being  effectual.  To 
m^ke  this  still  plainer  as  to  his  daughters,  he  adds  a  clause,  that  if  any  of  his  daughters 
should  die  before  she  should  be  married  with  such  consent  as  aforesaid,  then  the  sum 
intended  for  tier  portion  should  not  be  raised,  or  if  it  was  raised,  should  be  paid  to  the 
person  entitled  to  the  estate  subject  to  the  term. 

Let  us  suppose  that  any  of  his  daughters  had  married  in  his  lifetime,  without  his 
consent,  was  it  his  intention  that  she  should  have  this  portion  notwithstanding  such 
an  act  of  disobedience  i  nobody  can  imagine  it  was. 

Suppose  any  of  the  daughters  shoiild  never  marry  at  all,  did  he  intend  that  she 
should  nave  tms  portion,  (though  she  should  live  to  be  fourscore  years  old  ?  most 
clearly  not,  but  that  she  should  be  content  with  her  annuity 

[418]  Upon  this  head  of  intention  it  was  urged  by  the  pmintifE's  counsel,  that  in 
the  provisoe  for  determining  the  trusts  of  this  term,  one  of  the  contingencies  put  is, 
//  all  tfie  daughters  and  younger  sons  shall  depart  this  life,  the  daughters  before  their 
respective  marriages,  and  the  younger  sons  before  their  respective  ages  of  twenty-four 
years,  then  the  further  execution  of  the  trusts  shall  cease  and  determine,  and  from 
hence  it  was  inferred,  that  because  marriage  is  here  mentioned  generally,  without 
udding  the  words— wii^  such  consent  as  aforesaid,  therefore  it  was  his  intention,  that 
if  tliey  married  at  all,  the  trust  should  not  cease,  but  continue  for  their  benefit. 

But  this  inference  is  not  wfinanted  by  law  or  reason ;  it  is  an  affirmative  provisoe, 
and  therefore  cannot  operate  jto  alter  the  declaration  of  trust,  which  is  the  rule  kid 
down. 

It  is  a  clause  thrown  in  out  of  abundant  caution,  for,  as  tlie  trusts' for  raising  the 

portions  in  the  case  there  put,  could  not  arise,  there  was  no  need  to  determine  it,  and 
the  present  question  is  nob  on  any  cesser  or  determination  of  the  trust,  but  whetlier 
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it  can  arise  for  the  beifefit  of  the  plaintifEs  in  the  erent  which  hath  happened  ;  besideft,  the 
trust  could  not  arise  on  marriage  without  consent,  because  the  annuities  for  m&inteD- 
ance,  which  make  part  of  the  trust  of  the  same  term  were  in  that  case  to  continue. 

And  as  to  the  grantors  intention  it  would  be  the  most  forced  construction  that 
ever  was  admitted  in  a  coiirt  of  justice  to  make  his  nlence  about  the  consent  of  iruiim 
in  one  superfluous  clause  overrule  his  express  and  positive  declaration,  so  (tften  repeated 
in  other  clauses  most  material  and  necessary. 

Some  cases  were  put  by  the  plaintifi's  coimsel  in  which  ther  endearouied  to  shew 
that  it  was  impossible  that  this  intention  oould  take  effect.  As  in  case  a  daughter 
had  married  with  Sir  T.  AsUfiCt  consent  in  bis  lifetime  and  received  no  portion  ;  tfait 
under  the  strict  words  of  this  trust  she  could  not  be  entitled  to  have  a  portion  paid  tiU 
she  married  again  after  his  death  with  the  consent  of  the  trustees ;  but  there  is  no  ground 
to  say  this  upon  the  clause  now  immediately  under  consideration,  for  the  portion  is 
to  be  paid  at  the  respective  days  of  marriage,  ttith  suck  consent  (is  aforesaid ;  and 
one  species  of  consent  before  mentioned,  is  tlut  of  Sir  T.  Aston  himself  in  his  lifetime, 
and  consequently  whenever  he  died  the  day  of  payment  would  be  past  and  the  monej 
demandabie  immediately. 

[419]  But  if  that  were  leas  clear  yet  a  marriage  with  his  consent,  in  his  lifetime, 
would  undoubtedly  be  a  dispensation  with  this  rratriction  by  his  own  authority. 

It  was  further  supposed  that  if  my  Lady  Aston  or  trustees  ^ould  become  lunatk. 
what  then  was  to  be  done  t  But  that  woukl  be  a  dispensation  of  the  want  of  consent 
by  the  act  of  God,  or  else  as  in  other  cases  of  such  accidents  befalling  trustees,  that 
discretion  which  the  author  of  the  trust  lodged  in  them  would  devolve  upon  this  Court. 
But  all  this  is  mere  refinement ;  and  the  answer  to  the  whole  of  it  is,  that  difficulties, 
which  may  by  possibilities,  arise  in  doubtful  cases,  afford  no  argument  why  the  evident 
intention  of  parties  should  not  in  plain  cases  have  its  effect ;  and  the  ruhs  laid  down, 
Co.  Litt.  147  a,  is  right,  Quoties  in  verbis  nv3Ja  est  amingmlas^  Hn  nvUa  expotUio 
contra  verba  expressa  facienda  est. 

To  this  reasoning  from  the  intention,  a  further  and  more  general  answer  was 
offered,  that  this  Court  construes  the  intent  of  the  party  in  annexing  such  condi- 
tions or  restrictions  to  portions  to  be  only  by  way  of  terror,  and  not  that  they  should 
liave  their  absolute  effect,  where  the  portions  are  not  given  over. 

This  answer  assumes  too  much,  it  takes  it  for  granted,  that  these  portions  are  not 
given  over  in  any  case  of  marriage  without  consent,  which  together  with  the  general 
notions  of  such  clauses  being  in  terrorem,  shall  be  examined  in  their  proper  plara.  Let 
it  suffice  at  present  to  say,  that  I  have  been  hitherto  treating  of  the  real  and  actual 
intention  of  Sir  T.  Aston ;  and  if  that  plainly  appears,  as  1  think  it  doth  from  his 
words,  then  no  artificial  rxile  of  interpretation,  no  power  of  any  Court  can  make  that 
not  to  be  his  intention,  which  in  fact  was  so,  however  it  may  overrule  it. 

But  whether  it  can  overrule  it  or  not,  comes  now  to  be  considered  under  the  next 
head,  which  is — 

3.  Whether  there  is  any  rule  of.  law  or  equity,  that  will  excuse  the  want  of  such  a 
consent  to  the  marriage  of  these  daughters,  as  the  words  of  the  trust  esqiress,  or  will 
make  marriage  alone  without  such  a  consent  sufficient  to  give  a  right  to  demand  the 

payment  of  these  portions. 

That  there  is  no  such  rule  of  the  common  law  of  England,  is  admitted ;  but  it 
hath  been  contended  that  this  is  a  case  arising  upon  a  trust  for  a  term  of  years,  and 
therefore  only  cognizable  in  equity,  and  that  it  is  a  rule  in  equity  that  such  conditions 
or  clauses  in  restraint  of  marriage  annexed  to  a  [420]  portion  not  given  over  upon  the 
breach  of  them,  are  to  be  construed  merely  in  terrorem,  and  the  party  becomes  entitled 
to  it  upon  marriage,  though  without  consent. 

Under  this  head  I  will  first  consider  whether  these  portions  are  given  over  by  the 
declaration  of  this  trust  in  case  the  daughters  do  not  marry  with  consent,  for  if  they 
are,  then  by  the  admission  of  the  plaintiff's  own  counsel,  they  cannot  recover  them. 

And  in  the  next  place,  supposing  they  are  not  given  over,  whether  there  be  any 
such  rule  of  equity  as  hath  been  contended  for. 

As  to  the  first  of  these  two  points,  I  think  the  portions  are  by  the  words  and  intentiwi 
of  the  parties  to  the  settlement  effectually  given  over  by  the  clause  which  provides, 
that  if  any  of  ike  daughters  shall  die  before  she  shall  be  married  with  such  consent  a$ 
aforesaid,  then  the  sum  intended  for  her  portion  shall  cease,  and  the  premises  be 
exonerated  therefromy  or  if  raised,  or  so  far  as  the  same  shall  be  raised,  sfuxU  remain, 
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and  be  paifohle  to  such  person  to  v^umi  the  remainder  expectant  on  the  term,  shall  for 
the  time  being  belong,  the  funeral  charges  of  such  daughter  being  first  satisfied  by  such 
person. 

It  has  been  said,  that  this  is  not  a  disposition  over  in  case  of  a  breach  of  restriction 
or  condition  (as  it  hath  been  called)  by  marrying  without  consent,  but  to  take  place  only 
upon  the  daughter's  dying  before  marriage,  with  such  consent ;  but  I  cannot  discern 
uiy  difierence  between  these  two  as  to  the  present  question,  for  whet^^  it  be  con- 
sidered  in  the  one  Ught  or  the  other,  it  amounts  to  a  disposition  of  the  money.  An- 
other way,  in  case  the  daughter  doth  not,  by  marrying  with  consent  qualify  herself 
to  receive  it,  and  shews  the  intention  that  in  that  event  she  should  be  content  with 
her  annuity  during  her  life. 

It  hath  been  further  objected  that  the  direction  that,  in  case  the  sum  be  not  raised, 
the  premises  shall  be  exonerated  therefrom,  is  no  disposition  over  to  effectuate  this 
restriction,  because  the  charge  is  only  to  sink  into  the  inheritance  where  it  would 
naturally  fall  and  rest,  if  never  raisable,  and  in  this  respect  is  like  the  case  of  a  legacy 
given  over  on  the  breach  of  such  a  condition  to  the  residuary  legatee. 

I  own  I  do  not  see  the  force  of  this  reasoning,  for  if  it  is  expressly  directed  to  go 
over  to  the  person  entitled  to  the  inherituice,  then  the  grantor  in  such  a  settlement 
has  as  much  shewn  his  intention  that  another  person  should  take  a  bmefit  [421]  by 
such  an  act  of  disobedience  in  his  daughter,  as  if  it  had  been  given  to  a  third  person, 
and  though  he  could  not  have  the  individual  person  in  view  to  whom  it  might  come, 
yet  it  must  be  some  body  of  his  name  and  blood,  or  at  furthest  his  heir  at  law,  for  whom 
persons  are  presumed  to  have  a  kindness  extending  to  remote  generations. 

This  distmguiehes  the  present  case  from  that  of  Paget  v.  Hayward,  determined 
by  his  Honour  the  Master  of  the  Bolls,  Mich.  1733.  which  h  wever  was  a  new  resolu- 
tion different  from  that  of  Amos  v.  Homer,  before  Sir  John  Trevor,  in  1699,  and  going 
much  further  than  that  of  Garrett  v.  PrUty,  before  my  Lord  Somars,  2  Vem.  293, 
where  the  legacy  was  only  left  tadUy  to  &U  into  the  surplus,  wichout  being  expressly 
given  to  the  residuary  legatee :  but  however  this  might  have  been,  if  it  had  rested 
upon  the  case  put,  of  the  portion  not  being  raised,  it  becomes  much  stronger  when 
considered  upon  the  other  ease  expressed  in  the  deeds  of  the  money  being  raised,  or 
in  part  raised,  which  is  given  over  to  the  next  remainder-man  for  the  time  being. 

This  stands  clear  of  all  the  objections  of  leaving  or  directing  it  to  fall  into  the  in- 
heritance, which  has  been  called  the  common  mass,  where  the  rule  of  law  or  equity  would 
throw  it,  for  it  is  an  express  gift  to  a  person  who  might  be  but  tenant  for  life,  or  have 
only  some  particular  estate,  and  might  not  have  been  entitled  to  the  principal  money  ; 
if  it  had  fallen  into  the  inheritance,  and  Sir  T.  Aston  has  prescribed  the  terms  whereon 
he  intended  the  remainder-man  should  receive  it,  vie.  on  payment  of  the  daughter's 
funeral  ezpences,  so  that  he  had  it  in  his  contemplation,  that  as  she  would  have  only 
an  annuity  during  life,  she  might  not  leave  enough  to  bury  her. 

This  appeared  so  plain,  that  no  way  was  found  out  at  the  bar  to  avoid  it :  but  by 
saying  that  it  Was  impossible  any  part  of  the  portion  could  be  received  or  raised  before 
the  marriage  of  the  daughter,  because  this  Court  would  not  permit  the  trustees  to 
enter  or  to  mortage,  or  sell,  the  term  before  the  portions  become  payable. 

I  agree  this  Court  would  not  permit  them  so  to  do,  till  one  of  the  portions  at  least 
become  payable,  but  it  is  as  plain  Sir  T.  Aston  thought  otherwise,  because  in  the  settle- 
ment he  has  directed  the  portions  to  be  raised  by  rents  and  profits,  and  by  such  interest 
produce  and  increase  as  should  be  made  or  raised  by  the  same  or  by  mortgage  or  leasing, 
HO  that  he  had  it  in  his  thought  that  his  trustees  might  receive  the  [42^  profits, 
probably  during  the  minority  of  his  son,  and  place  them  out  ut  interest,  to  make  a 
fund  for  th^  portions  :  but  whether  this  intention  could  take  effect  upon  the  settle- 
ment or  not,  it  is  clear  it  might  upon  the  codicil,  which  must  be  taken  into  the  con- 
sideration of  this  trust,  as  it  is  part  thereof,  and  arises  out  of  the  power  reserved  in  the 
deed ;  by  the  codicil  he  has  appointed  all  the  profits  of  his  Cheshire  estate  (except 
what  was  limited  to  his  wife  for  her  widowhood),  imtil  his  son  should  attain  twenty- 
five,  over  and  above  what  he  allots  for  his  maintenance,  to  be  applied  toward  raising 
these  portions,  subject  to  the  same  contingencies  and  restrictions  as  are  mentioned 
in  the  settlement,  for  after  having  recited  the  settlement,  the  words  are,  for  the  better 
raising  the  portions  in  and  by  tfie  said  indenture  of  release  appointed  to  be  raised 
according  as  the  same  are  therein  and  thereby  appointed  to  be  raised  and  paid. 

But  there  may  happen  one  case,  even  upon  the  deed,  in  which  part  of  a  portion  may 
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rightfully  be  raised  before  it  is  payable,  and  that  is,  if  one  of  the  daughters  should 
huppen  to  marry  with  consent,  and  it  should  be  thought  fit  to  raise  her  portion  by  sale, 
it  might  not  be  possible  to  sell  only  just  so  much  land  as  would  rtuse  the  exact  sum 
of  £2000,  then  there  would  be  a  surplus,  which  must  be  laid  up  and  improved  at 
interest,  towards  the  portion  of  some  other  daughter,  and  if  that  should  never  become 
payable  to  any  daughter,  the  immediate  remamder-nuui  would  become  entitled  to  it 
by  virtue  of  this  disposition  over. 

But  admitting  here  was  clearly  no  disposititm  over,  it  remains  to  be  ctnuideced 
whether  there  is  any  rule  of  equity  that  such  conditions  or  clauses  in  restrunt  (A 
marriage  annend  to  a  fortion  not  given  over,  upon  the  breach  of  them  are  to  be  con- 
strued merely  in  Urrorem^  and  that  the  party  becomes  entitled  to  it  upon  marriage, 
though  without  consent. 

I  own  this  is  the  first  time  I  ever  heard  of  such  a  general  rule  concerning  portions, 
for  [  always  took  it  to  relate  only  to  levies. 

The  original  jurisdiction  of  legacies  being  by  the  constitution  of  this  kiiigd(Hn 
vested  in  the  Ecclesiastical  Courts,  the  rule  of  judging  concerning  them  must  w  by 
their  law,  which  is  the  canon  and  civil  law  so  far  as  they  are  here  received. 

What  is  the  rule  of  the  civil  law  upon  this  point  as  received  and  practised  in  their 
Courts  appears  to  me  very  un-[423]<ertaiQ  iipon  what  I  have  heard  from  the  learned 
doctors  who  argued  this  case,  for  1  do  not  mid  any  one  precedent  or  determinatim 
produced  by  them  out  of  those  Courts ;  therefore  the  most  ancient  and  best  evidence 
of  it,  which  I  have  yet  heard  of  arises  out  of  a  book  of  the  common  law,  Moor,  857, 
In  Pigot's  case  cit-ed  by  Justice  Wiiu^-,  where  a  legacy  being  given  to  a  daughter  oo 
condition  of  marriage  with  consent  of  her  mother,  she  married  without  such  consent, 
and  notwithstanding  that,  had  a  sentence  in  the  Spiritual  Court  for  her  legacy. 

As  to  the  quotations  produced  out  of  the  books  of  the  Roman  law,  they  are  of  no 
authority  here  if  the  rules  laid  down  in  them  are  not  shewn  to  have  been  received ; 
and  they  admit  of  so  many  distinctions  and  allow  so  many  limitations  under  which 
certain  suspensions  or  restraints  of  marriage  may  be  good,  that  it  is  difficult  to  infer 
any  general  doctrine  from  them,  nether  have  I  heai^  any  authority  from  that  law 
that  a  condition  of  marriage  with  t^e  consent  of  a  parent  was  void  ;  but  all  the  cases 
put  ar«  of  marrying  with  the  consent  of  some  stranger.  Just.  Juatit.  L.  1,  tit.  10,  De 
Nu^iis  has  these  words : — Jusku  nuj^ias  inter  se  cims  Bomani  eontrahuni  qui 
"  secundtim  praecepta  legam  coeunt ;  dium  tamen  si  fUii  familiaruin  sinl,  consensum 
"  haheanl  parentum  quorum  in  poUstate  sunt.  Nam  hoc  fieri  ddxre,  et  civdis  et  naturalis 
"  ratio  suadet  in  tantum  ul  jussus  parentis  prcecedere  debeat." 

That  this  law  not  only  extended  to  the  father  but  to  the  mother  also  after  liis  death, 
appears  from  the  Code,  lib.  5,  tit.  4,  De  Nuptiis  leg.  1,  "  Cum  de  nuptiis  puelltB  qua- 
"  ritur,  nec  inter  Tutorem  et  matrem  et  propinquos  de  eli^ndo  futuro  marito  conoenit : 
"  arbilrium  prcesidis  provincim  necessarium  est.'" 

Upon  this  text  law  Gothofredus  has  a  gloss  : — Matris  arbitrium  qucerilur  in  eli^endo 
fUia  marito ;  and  he  follows  it  with  this  citation  ■—Rogatus  sum  ut  confirTnarem 
nubias  puellas  facerem  inquam  sed  mater  pudlcB  non  adest  et  tu  acis  ad  nuplias  contra- 
hendas  valttntatem  ejus  necessoriam. 

Mr.  Sioitihttme  himself  abounds  in  limitations  to  his  general  rule,  part  4,  C.  l*i, 
at  the  end  of  which  he  admits  it  to  be  a  good  limitation  when  the  prohibition  of  marriage 
is  not  made  conditionally  by  the  word  if,  but  by  other  words  or  adverbs  of  time,  which 
(if  allowed)  would  come  very  near  to  the  present  case,  even  although  it  had  been  of  a 
personal  legacy. 

[424]  But  taking  it  that  by  the  civil  law  such  a  condition  or  restriction  of  marrying 
with  the  consent  of  the  mother  when  annexed  to  a  legacy  is  void,  and  that  the  reason 
why  precedents  of  the  Spiritual  Courte  are  not  produced  is,  that  legacies  have  generally 
been  sued  for  in  Courts  of  Equity  ;  then  the  fact,  how  far  that  rule  of  the  civil  law  has 
been  received  in  England,  must  be  sought  after  in  Courts  of  Equity,  and  that  will 
stand  thus,  that  where  the  legacy  is  not  given  over  upon  a  breach  or  contravention  o& 
the  restriction,  it  is  conudered  as  being  inserted  in  terrorem,  or  in  other  words,  void ; 
but  where  it  is  given  over  it  is  valid. 

This  then  is  the  limitation  under  which  this  rule  of  the  civil  law  has  been  received 
and  practised  in  England,  in  the  case  of  legaciea 

But  what  ground  is  there  from  hence  to  say  (as  it  has  been  urged  at  the  bar)  that 
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this  is  become  a  general  rule  of  equity  as  to  portions  especially  such  portions  as  are  in 
question  upon  this  part  of  the  case  ? 

There  will  appear  to  be  no  ground  at  all  for  it  when  two  things  are  considered. 
.  Ist.  The  particular  reason  for  which  this  doctrine  was  admitted  in  the  case  of 
legacies. 

2nd.  The  nature  of  these  portions  and  the  difference  between  them  and  legacies. 

1  at.  The  particular  reason  why  the  rule  of  the  ci-vil  law  (thus  expounded  or  qualified), 
was  admitted  in  the  case  of  legacies  was  to  preserve  an  uniformity  ofjudgments. 

'The  Spiritual  Court  had  the  original  jurisdiction  of  legacies.  This  Court  held  plea 
nf  them  only  as  incident  to  an  account  of  assets,  in  like  manner  as  they  do  of  a  debt  by 
bond  sued  tor  here  against  an  executor.  Therefore  as  in  the  case  of  a  bond  debt,  this 
Court  must  judge  of  the  duty  and  of  the  breach  of  the  condition  by  the  same  rules  as 
the  court  of  common  law,  which  in  that  case  had  the  original  jurisdiction,  would  have 
done  ;  so  in  the  case  of  legacies,  it  was  necessary  that  they  should  judge  by  the  same 
rule  as  the  Spiritual  Court  would  have  done  ;  because,  otherwise  it  would  give  the  party 
a  liberty  to  vary  the  right  of  the  demand  by  going  into  mther  Court,  and  by  electing 
his  Court  to  elect  what  judgment  he  would  have. 

But  then  this  Court  did  as  all  Courts  must  do,  declare  and  expoxind  what  the  rule 
of  that  law  was,  by  which  they  were  to  judge ;  and  as  the  Bomcm  civil  law  allowed  dis- 
positions over  to  pious  uses  or  in  favour  of  liberty  to  be  good  [426]  to  effectuate  such  a 
condition  or  restriction ;  so  this  Court  expounded  it  in  such  a  manner  as  to  allow  of  any 
dispomtion  over  whatsoever,  and  with  this  exposition  received  the  rule. 

This  is  what  has  been  hitherto  understood  as  the  ground  of  this  doctrine,  and  as 
to  the  general  foundation  of  its  being  introduced  in  order  to  preserve  an  uniformity  of 
judgments  it  was  fullv  laid  down,  almost  in  the  same  words  1  have  delivered  it,  by  his 
Honour  the  Master  of  the  Rolls,  in  the  case  of  Davies  and  Gardner,  which  was  solemnly 
determined  after  time  taken  for  deliberation  inTrin.  Term,  1721. 

2ndly.  Consider  next  the  nature  of  these  portions  and  the  difference  between  them 
and  legacies. 

As  to  the  nature  of  these  portions,  they  arise  out  of  land  and  make  part  of  the  trust 
of  a  term  of  years  carved  out  of  the  inheritance  for  that  purpose  ;  they  are  in  effect  part 
of  the  land  itself,  for  it  may  be  sold  during  the  term  for  the  raising  of  them  ;  and  if 
they  are  raised  by  any  other  method  when  that  purpose  is  performed  the  term  itself 
will  in  the  consideration  of  this  Court,  attend  upon  and  become  part  of  the  inheritance. 

These  portions  are  also  created  by  deed  and  not  by  will ;  have  nothing  in  them 
testamentary. 

The  consequence  resulting  from  hence  is,  that  they  never  were  or  could  be  the 
subject  of  ecclesiastical  jurisdiction  or  governed  by  the  rules  of  the  civil  law,  which 
proves  that  the  original  ground  of  admitting  those  rules  in  legatary  cases,  1  mean  the 
preserving  an  uniformity  of  determination,  totally  fails  here. 

Further,  as  they  make  part  of  the  trust  of  a  term  conveyed  out  of  a  real  estate  for 
that  purpose  they  are  subject  to  the  same  rules  of  property  as  the  land  out  of  which 
they  are  derived,  that  is,  the  rules  of  the  common  law  of  England  and  the  equity 
naturally  arising  upon  those  rules. 

^quUas  seqitituLT  legem  is  the  allowed  general  miaim  of  this  Court ;  the  meaning 
of  which  is,  that  wherever  equity  places  the  trust  or  beneficial  interest  in  any  thing,  it 
18  (generally  peaking)  governed  by  the  like  rules  as  the  legal  property  in  that  thing 
would  be  governed  by. 

And  this  is  to  be  understood  respectively  according  to  the  different  laws  to  which 
the  constitution  of  this  kingdom  subjects  that  kind  of  property  which  happens  to  be  in 
question.  If  it  is  a  legatary  or  testamentary  matter  the  king's  ecclesiastical  law ; 
if  a  maritime  matter  the  Admiralty  law  ;  if  a  matter  concerning  a  real  estate  the  common 
law  of  the  land. 

[426]  On  this  ground  it  is  that  limitations  of  trusts  of  terms  of  years,  conditions, 
and  contingencies  annexed  to  them,  springing  trusts  to  arise  upon  the  same  term, 
are  always  professed  to  be  governed  by  the  same  rules  as  the  like  limitations  of  the  term 
itself  would  be  at  common  law. 

Now  the  Common  Law  has  no  such  notion  as  that  of  making  a  condition  or  restric- 
tion of  marrying  with  the  consent  of  another  to  be  void,  but  allows  them  all  to  be  good. 

Whilst  the  law  of  tenures  in  chivalry  subsisted,  if  the  ward  married  without  consent 
of  the  lord,  or  did  not  accept  such  marriage  as  he  proposed,  if  not  disparaging,  heavy 
penalties  were  inflicted. 
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An  estate  may  be  limited  to  a  woman  dum  sola  el  innupta  manserit ;  And  Smnbune 
himself  mentitnu  a  case  of  a  gnuit  by  the  king  to  his  sister  to  hold  so  long  as  she  con- 
tinued unmarried,  which  was  adjudged  good. 

If  an  infant  under  the  care  oi  this  Court  marries  without  leave  of  the  Court,  it  is  an 
established  rule  to  commit  the  person  concerned  in  it  as  for  a  contempt. 

So  doth  the  Court  of  Aldermen,  in  the  case  of  Orphans,  by  the  custom  of  I^ondem, 
which  has  frequently  recaTed  the  allowance  of  the  couita  ox  law  on  writs  of  habeas 
corpus. 

Nay,  the  custom  of  London  goes  farther,  for  if  the  daughter  of  a  freeman  marries 
in  his  lifetime  against  his  consent,  imless  he  is  reconciled  to  her  before  his  death,  die 
loses  her  orphanage  part  by  the  custom.  This  is  laid  down  by  my  Lord  ChancellOT 
Jefferys  (who  had  been  Becorder  of  the  City),  in  the  case  of  Foden  v.  HowUlt,  1  Vera. 
354,  and  he  adds,  that  it  would  be  unreasonable  to  take  the  custom  to  be  otherwise. 

The  reason  of  this  comes  up  very  aptly  to  the  case  in  question,  the  rather  became 
that  custom  is  generally  taken  to  be  a  remain  of  the  old  law,  whereon  the  writ,  Ik 
rationahUi  parte  bonorum  was  grounded,  from  which  an  argument  was  drawn  in  bvour 
of  the  plaintiffs  in  this  cause. 

To  go  one  step  further  ;  the  common  law  is  so  clear  in  this,  that  it  must  be  admitted 
as  a  thing  beyond  dispute,  that  if  Sir  T.  Aston,  instead  of  vesting  this  term  in  trustees 
for  raising  these  sums  of  money,  had  granted  the  legal  estate  of  the  term,  or  of  serersl 
terms,  in  the  land,  to  the  daughters  themselves,  to  hold  as  joint  tenants  or  tenants  in 
common,  and  had  made  such  term  or  terms  respectively  to  commence  on  marriage 
with  consent,  in  the  same  words  as  this  trust  is  [^7]  conceived,  in  that  case  if  they  had 
not  married  with  such  consent,  the  term  or  terms  never  could  have  arisen,  or  if  he  had 
made  the  l^al  estate  of  such  term  or  terms  determinable  respectively  on  marriage 
without  eonunl,  it  must  have  determined,  and  this  Court  could  never  have  reliered 
them  against  it ;  this  was  the  unanimous  resolution  in  Fry  v.  Porter^  1  Ch.  Ga.  138 ; 
1  Mod.  300. 

Let  any  one  then  shew  me  a  reason  why  Sir  T.  Aslon  might  not  do  the  same  thing, 
why  he  had  not  the  same  power  over  the  trust  of  the  term,  or  any  part  of  it,  which  he 
undoubtedly  had  over  the  term  itself  1 

Thus  stands  the  common  law  of  England  upon  this  question,  by  the  rules  whereof, 
and  the  equity  arising  upon  those  rules,  interests  out  of  land  are  to  be  governed  ;  for 
so  it  is  laid  down  by  my  Lord  Hale  in  that  case  of  Fry  v.  Porter,  where  he  says,  that 
estates  govemaUe  6y  the  law  of  this  kvngdomy  wUhout  relation  to  another  forum,  oa^ 
not  to  be  influenced  by  another  law. 

It  hath  not  been  {ftetended,  that  if  any  of  the  daughters  had  married  in  Sir  T. 
Asian's  lifetime,  without  his  consent,  she  could  under  this  trust  have  be^  entitled 
to  a  portion,  or  that  this  Court  could  have  given  her  any  relief ;  and  it  will  be  difficult 
to  shew  any  sound  reason  why  those  who  marry  without  the  consent  of  Us  substitutes 
after  his  death  should  be  in  a  better  case. 

In  treating  of  the  particular  nature  of  these  portions,  I  have  already  shewn  the 
most  considerable  distinction  between  them  and  personal  legacies,  but  there  is  another 
material  difference  constantly  allowed  by  this  Court,  which  I  have  already  taken  no 
notice  of  for  another  puxpose.  If  a  personal  l^acy  or  portion  be  given  by  will  to  a 
daughter,  payable  at  her  age  of  twenty-one  or  day  of  marriage,  which  shall  first  happen, 
if  she  dies  before  twenty-one  witiiout  bang  married,  it  shall  go  to  her  executor  or 
administrator,  but  in  a  like  case  a  portion  charged  upon  land  so  limited  shall  not  be 
raised,  but  shall  ank  into  the  estate.  The  reason  of  this  is,  that  tiie  civil  law  and  the 
rule  of  the  Spiritual  Court  makes  such  a  l^^y  transmissible,  and  therefore  this  Court 
follows  that  rule  in  a  legatary  case  lor  the  sake  of  uniformity  of  judgments  ;  but  in  the 
other  case  the  civil  law  nas  no  influence,  and  the  common  law  would  hold,  that  a  sum 
of  money  so  granted  never  became  due,  and  equity  in  that  case  following  the  common 
law,  this  Court  will  not  decree  such  a  portion  to  be  raised  out  of  land. 

[428]  I  am  sensible  that  another  reason  has  often  been  given  for  this  difference,  1 
mean  the  general  favour  extended  to  heirs  at  law  ;  but  I  take  this  to  be  the  true  one. 

I  should  now,  in  the  next  place,  consider  the  cases  which  have  been  quoted  at  the  bar 
on  either  side,  but  those  have  already  been  so  fully  stated  and  obmrved  upon,  and  the 
distinctions  arising  upon  them  so  clearly  taken  by  my  Lords  the  Judges  who  bare 
argued  before  me,  that  to  enter  into  the  particulars  would  be  only  to  repeat  what  tfaey 
have  said  in  a  worse  manner ;  thus  much  it  is  necessary  to  say,  that  I  think  none  of 
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them  come  up  to  the  present  cftse,  not  one  of  them  la  directly  founded  on  this  principle, 
that  a  condition  or  restriotioii,  of  marrying  with  consent,  annexed  to  a  portion  to  be 
raised  out  of  lands  under  the  trust  of  a  term  of  years,  carved  out  of  the  inheritance 
for  that  purpose,  is  to  be  deemed  merely  in  terrorem  or  void,  which  is  the  point  of  this 
decree. 

All  the  precedents  cited  go  upon  some  other  ground  which  avoids  that  point. 
Either  the  Court  has  distinguished  upon  the  particular  penning  of  the  deed  or  will,  or 
has  found  out  a  diilerent  meaning  by  construction,  or  else  they  have  held  that  the 
father  in  his  lifetime  had  dispensed  with  the  condition,  or  that  the  proof  amounted  to 
sufficient  evidence  of  a  consent,  as  when  some  of  the  trustees  consented,  though  others 
did  not,  or  some  misbehaviour  was  imputed  to  the  trustee  whose  consent  was  required, 
which  subjected  his  power  to  the  controul  of  this  Court ;  and  in  two  of  the  cases  they 
decreed  the  money  to  be  paid,  on  giving  security  to  refund  upon  breach  of  the  con- 
dition, but  in  none  of  tiiem  have  they  <Urectly  set  aade  the  clause,  or  expunged  it  out 
of  the  deed  till  the  present  case. 

The  plaintifis'  counsel  relied  upon  three  cases  as  authorities  in  point,  those  were 
Fleming  v.  Waldgrave,  1  Ch.  Ca.  58,  Needkan  v.  Vernon,  Reports  in  Chancery  of 
Lord  Nottingham's  time,  62,  and  Aston  v.  Aston,  2  Vera.  452. 

As  to  Fleming  v.  Waldgrave,  it  seems  by  the  state  of  the  case  to  be  a  settlement  of  a 
leasehold  estate,  which  if  so,  was  a  mere  personalty,  and  the  condition  was  against 
marrying  contrary  to  the  consent  or  liking  of  Sir  Edward  Waldgrave  and  his  lady, 
which  if  they  had  neither  approved  nor  disapproved  the  match  could  not  be  said  to 
have  happened,  and  besides  the  Court  declared  it  was  not  in  the  power  of  Sir  Edward 
Waldgrave  and  his  lady  to  have  disposed  of  this  lease  otherwise  than  for  the  benefit  of 
Thamasin  Cof^dike,  [4?<9]  which  imports  as  if  th&ce  was  Bomething  in  the  deed  that 
made  them  construe  the  intention  to  be,  that  in  case  of  such  a  marriage  the  trustees 
should  settle  it  to  her  separate  use ;  and  Buppo»ng  diis  resolution  to  have  turned  on 
any  of  these  grounds  it  does  not  come  near  the  present  case. 

As  to  the  case  of  Needham  v.  Vernon,  it  must  be  admitted  to  be  the  decree  of  a 
very  great  and  learned  Chancellor,  but  I  own  it  appears  to  me  to  be  rather  an  award 
than  a  judgment  of  a  court  of  justice  proceeding  by  strict  rules  between  adverse  parties  ; 
and  in  this  light  my  Lord  Nottingham  himself  seems  by  his  own  report  of  it  to  have 
understood  it,  when  he  says.  But  to  avoid  questions  I  decreed  the  portions  to  be  paid  to 
the  plaintiffs,  they  giving  ^curity  by  recognisance,  with  sureties  not  to  marry  without 
consent  of  the  trustees.  This  amotmts  to  a  declaration  that  he  intended  rather  to 
decline  the  question  than  to  determine  it.  and  must  have  been  founded  on  some  ac- 
quiescence, or  its  not  being  opposed  by  the  defendants,  for  either  the  pUiintitTs  were 
entitled  to  the  money  or  not ;  if  they  were  entitled  to  it  they  ought  not  to  have  been 
obliged  to  give  security  for  their  own  money,  if  they  were  not  entitled,  their  bill  ought 
regularly  to  have  been  dismissed. 

As  to  the  reasoning  in  that  case  I  must  be  excused  from  laying  any  manner  of  weight 
upon  it,  for  it  proceeds  on  this  ground  that  the  portions  were  vested,  and  if  the  daughters 
had  died  unmarried  would  have  gone  to  their  executors  or  administrators,  which  is  a 
plain  mistake,  and  contrary  to  all  the  rules  and  determinations  of  this  Court  touching 
portions  charged  upon  land. 

The  case  of  Aston  v.  Aston  is  an  award  of  the  like  kind  with  that  of  Needham  v. 
VeTTion ;  for  the  decree  was  for  payment  of  the  portions  upon  giving  security  to  refund 
in  case  the  condition  should  afterwards  be  broken ;  and  my  Lord  Keeper  Wright 
held,  that  although  the  condition  of  marrying  with  consent  was  a  condition  subsequent, 
yet  the  Cotut  could  not  relieve  against  the  forfeiture,  by  reason  of  the  devise  over, 
altbough  it  was  a  hard  condition,  no  time  being  limited,  but  it  extended  to  a  marriage 
at  any  time  even  after  the  age  of  twenty-one. 

It  must  be  admitted  that  as  no  case  which  comes  up  to  that  now  in  judgment  hath 
been  produced  on  the  part  of  the  plaintiffs,  so  neither  hath  any  case  in  point  been  pro- 
duced on  the  defendants  part ;  the  reason  of  which  may  have  been,  that  it  hath  been 
the  general  received  opinion,  that  in  cases  [430]  of  portions  to  be  raised  out  of  land, 
this  Court  could  not  give  any  relief  against  such  conditions  of  marrying  with  consent ; 
but  the  opinion  of  my  Lord  Harcourt  in  the  case  of  King  v.  Withes  ts  express  and  full, 
"  That  "the  portion  in  question  in  that  cause  not  being  a  personal  legacy,  but  to  be  raised 
"  out  of  land,  it  must  have  the  same  consideration  as  a  devise  of  land  would  have,  in 
*  which  case  it  is  certain  that  the  condition  could  not  have  been  dispensed  with,  but 
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'  must  liave  had  its  effect."  Prec.  in  Cli.  350 ;  Rep.  o£  Gas.  in  Eq.  2G ;  Caa.  in  Eq.  Ab. 
112. 

I  come  now  to  the  2nd  general  question,  which  is,  whether  the  adtUtional  portitHiE 
given  to  the  plaintifFB  hy  Sir  T.  Astan'g  will  are  become  due  and  payable. 

It  must  be  admitted  that  these  are  pecuniary  legacies,  for  they  are  given  in  part 
out  of  that  which  was  originally  personal  estate ;  and  as  to  the  residue  out  of  a  rand 
which  is  declared  and  made  to  be  so  by  the  testator's  will. 

The  consequence  of  this  is,  that  they  will  fall  under  and  be  governed  by  the  aame 
rules  with  mere  personal  legacies  as  to  the  effect  and  operation  of  clauses  in  restraint 
of  marriage  unless  there  be  any  thing  in  the  frame  of  this  will,  and  the  intention  of 
the  testator  to  create  a  distinction. 

The  gift  is  expressed  only  by  the  direction  to  pay,  and  the  words  are  :  to  he  for  Ihe 
augmentation  of  their  portions  provided  for  them  in  and  by  the  said  in  fart  recited 
indenture  tripartite  to  be  paid  them  at  sucft  times,  and  sublet  to  such  conditioni,  pro- 
visoes, limitaiions  and  agreements  as  their  origiwU  portions  em  in  and  bjf  ihe  taid 
indenture  tripartite,  made  subject  and  liaUe  to. 

What  are  those  times  of  payment  by  the  deed  1  The  respectave  days  of  th^  wxt- 
riage  with  the  consent  of  my  Lady  Aston,  if  living. 

Here  it  becomes  material  again  to  consider  whether  these  words  do  amount  to  a 
condition,  or  only  constitute  a  qualified  time  of  payment ;  for  if  the  latter  be  the  sense 
and  effect  of  these  words  (as  I  strongly  incline  to  think  it  is)  I  do  not  see  how  the  legacy 
can  be  payable  before  the  time  of  payment  is  come. 

I  think  this  is  in  a  manner  admitted  by  Mr.  Swinburne  in  the  passage  which  hath 
been  already  referred  to  out  of  part  4th  of  his  book,  cap.  12,  where  he  says,  "  The  ninth 
"  timitation  is,  when  the  prohibition  is  not  made  conditionally  by  this  word,  if  (as  I 
**  make  thee  my  executor  if  thou  dost  not  marry) ;  but  by  other  words  or  adverbs  of 
"  time :  as  when  [431]  the  testator  willeth  that  his  daughter  or  wife  shall  he  executrix, 
"  or  have  the  use  of  his  goods,  so  long  as  she  shall  remain  unmarried." 

But  it  is  not  necessary  to  rely  upon  this,  because  I  am  of  opinion  that  these  legacies 
given  by  the  will  are  so  connected,  and  as  it  were  incorporated  with  the  portions  {ffo- 
vided  by  the  settlement  both  in  the  frame  of  the  will,  and  in  the  manifest  intention  of 
the  testator  that  it  is  impossible  to  separat*  them  without  doing  violence  to  both. 

This  makes  the  case  very  particular,  and  takes  it  out  of  all  the  rules  which  have 
been  taid  down  touching  legacies  given  by  will,  independent  of  any  deed  or  other 
instrument. 

The  testator  first  declares  that  they  shall  be  fur  the  augmentation  of  their  portions 
provided  for  them  by  the  settlement. 

This  strongly  pointe  out  his  intention  that  the  one  should  attend  upon  and  ac- 
company the  other,  and  it  will  be  hard  to  shew  how  the  daughters  can  become  entiUed 
to  the  augmentation,  if  they  cannot  have  the  thing  to  be  auffmented.  He  then  goes  on, 
to  be  paid  them  at  such  times,  and  subject  to  sucA.  eoTiditions,  provisoes,  limitcUions  and 
agreements,  as  their  originai  portions  are  in  and  hy  the  said  indenture  tripartite,  ma^ 
subject  and  liaUe  to. 

This  Btill  carries  on  the  same  view,  and  makes  all  the  conditions  and  restrictions  in 
the  deed,  whereupon  so  much  observation  hath  been  made,  and  which  I  will  not  repeat, 
operate  with  equal  force  upon  the  additional  portions,  as  upon  the  original  ones. 

But  what  in  ni}'  apprehension  puts  this  beyond  all  doubt,  is  the  next  clause.  Af\d 
in  case  any  of  my  said  daughters  happen  to  die  before  her  or  their  original  portion 
becomes  payaUe,  then  my  wUl  is  that  the  said  £2000  shall  not  be  paid  to  the  executors 
or  administrators  of  such  of  them  so  dying. 

From  hence  it  appears  that  the  testator  had  it  in  his  contemplation  that  possibly 
some  of  his  daughters  might  die  before  she  should  be  entitled  to  the  payment  of  her 
original  portion,  in  which  case  his  will  was  that  neither  should  her  additional  portion 
be  paid,  and  it  seems  more  peculiarly  to  have  reference  to  that  clause  in  the  settlement, 
whereby  it  is  provided.  That  if  any  of  the  daughters  should  die  before  she  shovld  be 
married  with  such  consent  as  aforesaid,  then  the  sum  intended  for  her  portion  should 
cease,  or  if  raised,  should  [432]  be  payable  to  such  person  to  wfum  the  remainder  ex- 
pectant on  the  term  should  for  the  time  being  belong. 

Tt  looks  as  if  the  testator,  or  at  least  the  drawer  of  the  will  was  apprehensive  that 
if  he  had  vested  this  disposition  merely  upon  the  nature  of  these  personal  l^|;acies.  some 
different  rule  or  construction  might  take  place  upon  tiiem  from  what  might  be  aUoved 
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upon  the  portions  by  the  settlement ;  and  therefore  he  ioseited  thta  clause  to  unite 
and  cooaofidate  them  together,  and  can  any  one  e&y  it  was  not  in  the  power  of  the 
testtttor  to  do  this  1 

Suppose  he  had  expressed  himself  thus  :  "  My  will  is,  that  if  any  of  my  daughters 
shall  not  become  entitled  to  her  original  portion  by  the  deed,  she  sliall  receive  no 
"  beiwfit  whatsoever  from  the  additional  portion  by  my  will/  Could  any  Court  of 
Justice  have  said  that  such  a  clause  shou^  not  have  its  effect  1  and  I  am  of  opinion 
lie  has  done  the  same  thing  by  the  present  clause. 

It  would  be  mere  playing  with  words  to  object  that  the  negative,  the  exclusion  of 
payment  is  laid  upon  the  executors  or  administrators  of  such  daughter,  and  not  upon 
the  daughter  herself;  for  the  case  here  put  is  of  a  daughter  dying  before  her  original 
portion  becomes  payable,  and  therefore  consistency  required  that  the  direction  not  to 
pay  should  be  to  the  executors  or  administrators. 

Suppose  Mrs.  Hervey  had  died  before  any  decree  obtained  for  the  payment  of  her 
portion ;  it  must  be  admitted,  that  upon  the  supposition  of  her  original  portion  not 
being  due,  her  husband,  although  he  had  taken  administration  to  her  could  never  have 
Fecovered  the  additional  one,  but  this  clause  would  have  barred  him.  If  this  be  clear, 
surely  it  cannot  be  maintained  that  a  legacy  which  cannot  be  transmitted  to  the 
executor  or  administrator  of  the  legatee  is  now  vested,  nay  actually  become  payable. 

Upon  this  head  of  the  additional  portions,  a  question  was  started  by  my  Lord  Chief 
Justice  of  the  Common  Fleas,  whether  a  difference  may  not  arise  between  them  and  the 
original  portions  on  account  of  my  Lady  Ast<m  (whose  consent  to  the  marriage  is  re- 
quired) being  the  residuary  legatee  in  the  will,  and  consequently  to  profit  by  refusing 
that  consent. 

The  only  use  his  Lordship  made  of  this  was  to  suggest  a  doubt  if  an  enquiry  might 
not  be  directed  before  a  Master  whether  there  was  sufficient  reason  for  my  Lady  Aston 
to  refuse  her  consent  or  not. 

This  difference  was  hinted  at  from  the  bar,  and  a  citation  [433]  was  produced  from 
the  civil  law  to  support  it,  hegaium  in  aliena  potestate  poni  potest ;  in  handis  non 
potest.  Dig.  Lib.  30,  L.  43,  s.  2.  The  Gloss  asks,  Cur  non  f  Hoeres  pnBSumitur 
nunquam  veUe  oiligarL 

But  this  is  not  the  rule  of  the  law  of  England ;  and  many  cases  have  been  adjudged 
where  the  consent  of  the  residuary  legatee  or  some  person  capable  of  receiving  benefit 

the  forfeiture  has  been  made  necessary. 

I  admit  that  if  some  unreasonableness  or  misbehaviour  had  been  proved  upon  ' 
the  defendant  my  Lady  Aston,  or  even  alleged  in  the  bill,  and  not  fully  answered, 
that  might  have  been  a  ground  for  such  a  direction,  but  without  some  such  misbehaviour 
the  Court  cannot  controul  her ;  she  is  the  person  who  stands  entrusted  by  the  testator, 
on  whose  personal  discretion  he  has  relied ;  and  without  some  abuse  the  Court  cannot 
take  it  out  of  her  hands  and  assume  it  to  themselves. 

In  the  present  case  there  is  not  only  no  such  proof  or  chai%e,  but  the  contrary 
full7  appears  to  the  Court.  Tlie  defendant  has  stated  the  fact  by  Iter  uiswer,  and  tliat 
answer  is  not  replied  to.  It  must  therefore  be  taken  to  be  true,  and  has  been  read  as 
evidence  in  the  cause. 

As  to  the  plaintiffs,  Mr.  Hervey,  and  his  wife,  she  swears  that  she  fully  acquainted 
them  both  that  if  her  daughter  married  without  her  consent  she  would  not  be  entitled 
to  any  portion.  That  she  expressly  refused  to  give  her  consent  for  this  reason,  that 
Mr.  Hervey  was  not  able  to  make  a  suitable  provision  either  for  his  wife  or  their  children, 
and  no  proposal  was  ever  made  for  settling  any  provision  at  all ;  and  tlierefore  site 
thought  she  could  not  in  justice  or  conscience,  consent  to  the  marriage,  she  knowing 
it  to  be  contrary  to  the  trust  reposed  in  her  by  her  husband.  Sir  T.  Aston,  who  Imd 
often  declared  that  his  daughters'  fortunes  should  not  be  raised  or  paid,  unless  it  was 
to  advance  them  in  marriage. 

As  to  the  other  plaintiff,  Mrs.  Clulton,  the  defendant  swears  that  she  was  fully 
made  acquainted  with  the  terms  and  conditions  on  which  the  portions  were  given, 
and  that  after  the  original  decree,  and  before  she  attained  her  age  of  twenty-one,  she 
intermarried  with  Mr.  Clutton  without  the  defendant's  consent,  or  even  her  privity. 

This  being  the  fact  not  disputed,  hut  agreed  between  the  parties,  my  Lady  Aston 
appears  so  far  from  being  guilty  of  any  breach  of  the  trust,  that  her  behaviour  has 
[434]  exactly  pursued  the  terms  of  the  trust,  and  the  intent  of  the  donor. 

This  leaves  no  room  for  a  presiunption  of  misbehaviour,  and  makes  me  very  doubtful 
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whether  to  direct  such  an  inquiry  would  not  be  a  direction  contrary  to  the  evidence  ia 
the  cause,  and  might  not  create  some  inconsistency  in  the  decree  between  the  deter- 
mination of  the  Court  upon  the  original  and  additional  portions. 

However,  after  having  thus  stated  the  circumstances  relating  to  this  point,  I  ahall 
before  I  come  to  pronounce  my  decree,  desire  the  opinion  and  advice  of  my  lords  the 
jud^^  whether  any  such  direction  ought  to  be  given ;  asid  I  shall  be  very  open,  nay, 
indmed  if  possible,  to  find  room  for  eaxth.  an  inquiry,  in  case  thev  shall  be  of  opinioi 
that  it  may  be  ordered  consistently  vrith  justice,  and  the  course  of  the  Court. 

I  have  now  done  with  those  argumente  which  aj^iear  to  me  necessary  to  be  consideTed, 
in  order  to  the  determination  of  the  merits  of  this  cause  ;  but  the  counsel  for  the  plaintife 
having  had  recourse  to  some  auxiliary  arguments,  which  may  be  thought  spacious  and 
popular,  for  that  reason  only,  I  will  just  touch  upon  them.  Of  this  £nd  is  what  was 
said  concerning  the  general  policy  and  convenience  of  the  Roman  law,  in  making 
void  all  such  conditions  with  a  view  to  encourage  marria^,  and  promote  the  propa- 
gation and  encrease  of  the  people  ;  the  reason  whereof  was  said  to  extend  to  all  countries : 
but  arguments  of  this  kind  are  not  to  be  admitted  in  the  decision  of  private  rights, 
further  than  the  law  of  the  land  doth  admit  them  ;  and  as  to  the  case  of  the  Romans, 
they  had  no  such  institution  in  the  time  of  the  commonwealth,  for  the  Lex  Julia  et 
Papia  Poppcea,  which  was  the  origin^  law  upon  this  point,  was  made  in  the  reign  of 
Augustus^  not  from  reasons  drawn  from  the  general  policy  of  that  state,  but  upon  a 
particular  occasion.  Great  numbers  of  people  had  perished  in  the  civil  war  between 
Caesar  and  Pompey,  and  the  following  troubles  ;  many  citizens  had  been  driven  away 
by  proscriptions,  and  others  had  deserted  Rome,  and  the  violent  and  unsettled  state  of 
things  had  discouraged  marriage,  insomuch  that  at  the  election  of  consuls,  none  were 
found  in  the  whole  city  equal  to  that  dignity,  who  were  married  and  had  children,  a 
circumstance  always  allowed  to  give  a  preference  in  the  competition  for  that  bigh  office, 
the  consequence  of  this  was,  that  the  election  fell  on  Papias  Mutiluset  Quintvs  Poppaeus, 
two  tmmarried  men,  which  [435]  waa  such  a  novelty,  and  shewed  the  want  of  people  in 
such  a  strong  ''€^^^>  ^^^^    S^^^      ^  during  their  consulship.   The  history  of 

this  matter  is  fully  related  in  Gravina's  Origines  Juris  Civilis,  lib.  3,  cap.  36,  de  Leg* 
Jtdia  el  Papia  Poppcea^  where  he  has  these  remarkable  words,  "  legem  fume  non  tam 
**  raiio  qmm  necessitas  expressit  ab  Odavio  Augtisto." 

It  was  urged  further,  that  lajnng  the  Roman  law,  and  the  policy  of  that  government 
quite  out  of  the  case,  yet  the  general  reason  of  the  thing,  and  the  public  g«)d  of  every 
state  requires  it.  But  to  this  argument,  I  beg  leave  to  oppose  the  general  reason  and 
policy  of  the  common  law  of  England,  which  has  been  always  esteemed  to  be  perfectly 
well  calculated  to  support  the  public  good  of  this  country,  and  when  topics  of  convenience 
and  inconvenience  are  pressed,  it  is  material  to  take  notice  that  as  much  inconvenience 
may  ensue  from  encouraging  improvident  matches  as  from  restraining  particular  ones, 
especially  in  these  times,  when  clandestine  marriages  are  become  one  of  the  growing  evils 
introductive  of  much  calamity  and  ruin  in  families,  and  compUiined  of  by  considerate 
men,  as  highly  wanting  a  remedy.  Let  any  one  compare  the  mischieb  which  have  arisen 
from  disagreeable  matches  forceid  u|>on  young  persons  in  consequence  of  restrictions  of 
tlus  kind,  with  those  mischiefs  wmch  have  men  produced  by  clandestine  marria^ 
contracted  without  the  consent  of  parents  and  guardians,  and  then  let  him  d^iminc 
into  which  scale  the  argument  of  public  good  ou^ht  to  be  cast,  I  do  not  say  this  with  re- 

fard  to  the  present  parties,  this  marriage  was  with  a  person  of  great  quality  and  wort-b, 
ut  still  the  general  reasoning  is  the  same. 
Another  argument  of  the  like  sort  was  drawn  from  the  natural  right  of  children  to 
a  provision  from  their  parents,  and  the  relief  which  this  Court  gives  in  many  cases  in 
that  land  beyond  what  the  law  would  afford,  but  I  can  see  no  consequence  to  be  drawn 
from  hence  to  the  present  cause,  because  it  must  still  be  aduutted,  that  the  parent  is 
judge  of  the  quantum  of  the  provision,  the  terms  on  which  he  will  give  it,  and  by  the  law 
of  England  may,  if  he  thinks  fit,  absolutely  disinherit  a  child.  In  this  case.  Sir  T. 
Aston  might  have  revoked  this  whole  settlement  by  virtue  of  his  power  of  revocation,  and 
by  the  settlement  he  has  declared  that  the  annuities  thereby  chuved  on  his  eetiUe,  were 
the  main  [436]-tenance  he  judged  proper  for  his  daughters  till  they  married  in  the 
manner  he  intended  they  should  do,  so  that  he  has  not  left  them  entirely  without  jmi- 
vision,  but  has  limited  and  restrained  it,  as  he  had  an  undoubted  power  to  do. 

But  after  all,  this  argument  as  it  is  used  to  take  of!  the  force  of  such  dauses  in  re- 
straint of  marriage,  seems  to  be  misappUed  for  the  rule  of  the  civil  law  for  making  then 
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void,  and  the  rule  of  this  Court  for  construing  them  to  be  in  Urrorem,  is  not  applied 
particularly  to  portions  provided  by  parents  for  children,  but  to  personiU  legacies  in 
general  given  by  any  person  whatsoever :  this  puts  all  the  reasoning,  or  rather  colouring, 
vhich  has  been  drawn  at  the  bar  from  the  natural  right  of  children  to  be  provid^ 
for  by  their  parents,  from  the  unreasonableness  of  extoiding  the  parental  authori^, 
and  faxtm  the  mury  hardships  sv^cgested  on  these  heads,  out  of  the  case ;  it  must  be 
allowed  that,  if  sucn  restrictions  annezed.by  a  father  to  a  sum  of  money  chained  on  the 
trust  of  a  term,  are  to  be  made  void  by  this  Court,  they  must  be  equally  so  when  annexed 
by  a  collateral  relation  or  a  stranger,  who  was  under  no  obligation  at  all  to  make  any 
provision  for  the  person  who  happens  to  be  the  object  of  his  bounty. 

Against  all  these  general  arguments,  there  is  one  general  objection  that  has  great 
weight  with  me ;  it  was  used  long  ago  by  my  Lord  ^/er,  and  is  clearly  and  strongly 
expressed  by  my  Lord  Chief  Justice  Treby,  in  the  case  of  FcUldand  and  Bertie,  2  Vem. 
337,  wherem  those  other  great  men,  my  Lord  Somers,  and  my  Lord  Chief  Justice  Hdl, 
entirely  concurred  with  him.  Men's  deeds  and  wills  (says  he)  "  by  which  they  settle 
"  their  estates,  are  the  laws  that  private  men  are  allowed  to  main,  and  they  are  not  to  be 
**  altered  even  by  the  King  in  his  courts  of  law  or  conscience ;  we  must  taice  them  as  we 
"  find  them." 

I  do  not  say  this  in  order  to  intimate  any  opinion  or  inclination  to  depart  or  vary 
from  the  decisions  of  this  Court,  relating  to  conditions  or  clauses,  requiring  the  consent 
of  guardians  or  trustees  to  marriages,  in  some  whereof,  even  conditions  precedent 
annexed  to  mere  peisonal  legacies  have  been  construed  to  be  only  in  ierrorem.  So  far 
as  the  rules  are  fixed  and  settled,  I  will  adhere  to  them,  but  I  am  not  for  carrying  them 
further,  and  for  these  reasons  I  concur  in  opinion  with  my  lords  the  judges,  that  neither 
the  original  portions  nor  the  additional  portions  are  yet  become  due  or  payable. 

[437]  Sut  before  I  proceed  to  pronounce  my  decree,  I  derare  to  hear  the  sentiments 
of  my  lor^  the  judges,  as  to  directing  the  inquiry  touching  which  my  Lord  Chief 
Justice  of  the  Common  Pleas  expressed  His  doubt. 

"  After  this  the  three  judges  (particularly  my  Lord  Chief  Justice  "WiUei)  did  KrieUim 
**  declare  their  opinions  that,  considering  my  I^y  AstorCs  answer  was  not  r^ied  to, 
**  and  therefore  must  be  taken  as  proof,  and  the  several  facts  and  circumstances  appear- 
**  ing  in  the  cause,  there  was  no  groimd  or  warrant  to  give  such  a  direction,  and  the  Lord 
"  Chancellor  declared  his  concurrence  in  opinion  with  them." 

Lord  ChanctUor.   The  consequence  oi  the  whole  is,  that  my  direction  must  be  thus, 

1  do  in  the  first  place  declare  that  neither  the  original  portions  provided  by  the 
settlement  nor  the  additional  portions  given  by  the  will,  are  become  due  and  payable  to 
the  plainti£te,  or  either  of  them,  and  therefore  order  and  decree,  that  the  order  made  by 
his  Honour  the  Master  of  the  Rdls,  on  the  5th  of  Nov.  1736,  be  reversed,  and  that  the 
several  annuities  or  yearly  sums  of  £70  per  awn.  provided  for  the  plaintifb,  Mrs.  Hervey 
and  Mrs.  Clutton,  by  the  said  settlement,  be  from  time  to  time  paid  according  to  the 
deCTee  made  on  the  hearing  of  this  cause,  to  the  plaintifEs  Mr.  Hervey  and  his  wife, 
and  Mrs.  Clidton  respectively. 

The  liberty  given  by  the  decree  to  apply  to  the  Court  for  raising  the  portions  when- 
ever they  shall  become  payable,  and  for  further  directions,  will  continue  ofcourse. 

(1)  The  statement  of  this  case  is  taken  from  papers  in  Lord  Hardwicke^s  collection. 
The  arguments  of  counsel,  and  the  judgment  of  Lee,  C.  J.,  and  Willes,  J.,  from  the  Lord 
Chancellor's  Note-book.  The  judgments  of  the  Master  of  the  Bolls,  Mr.  Justice  Comyns, 
and  of  Lord  Hardioicke,  from  manuscript  reports  found  in  the  collection  of  Lord  Hard- 
toicke,  the  latter  of  which  is  corrected  by  himself. 

(2)  With  respect  to  legacies  of  personal  estate,  conditions  in  restraint  of  marriage 
are  void,  whether  they  be  precedent  or  subsequent,  unless  there  be  a  devise  over,  in 
which  case  the  devise  over  will  take  effect,  Beynish  v.  Martin,  1  Wils.  130 ;  3  Atk.  330, 
S.  O.  Jervoisv.  Duke,  1  Vem.  20.  Pullingv.  Reddy,  1  Wils.  21.  Wheelery.  Bingham, 
3  Atk.  364.   Hemmings  v.  Munkletj,  1  Bro.  Cha.  Ga.  304.    Underwood  v.  Morris, 

2  Atk.  184,  contra,  the  authority  of  which  has  been  since  questioned,  see  Hemmings 
T.  Munkley,  1  Bro.  Ch.  Ca.  304.  Scott  v.  Tyler,  2  Bro.  Gh.  Ca.  432.  And  see  Margrave's 
Jurisconsult  Exercitatlons,  2  Vol.  255.    Malcolm,  v.  O'Callaghan,  2  Mad.  354. 

To  this  rule  there  seem  to  be  exceptions,  as  if  the  condition  be  precedent,  and 
operates  only  up  to  the  age  of  twenty-one,  Stackpole  v.  Beaumont,  3  Ves.  89  (but  this 
decimon  seems  to  be  extra  judicial,  as  it  is  apprehend^  that  there  was  no  condition 
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annexed  to  the  gift,  but  the  party  to  whom  the  legacy  was  given,  did  not  put  herself  ia 
a  situation  to  answer  the  description  of  the  person  to  take  ;  and  see  3  v  es.  97.  See 
Scott  V.  Tyler,  2  Bro.  Ch.  Ca.  432).  Or  in  tlie  cases  of  alternative  bequests,  where  the 
condition  is  Ukewise  precedent,  Gillett  v.  Wrwy,  1  P.  Wms.  284.  Scolt  v.  Tyler,  D.  per 
Lord  Thurlmo,  Dicken's  Beports,  722.  But  see  Hicks  v  PendarvU,  2  Eq.  Ca.  Abr.  212. 
pi.  1.  BillasU  V.  Ermine,  Ch.  Ca.  22.  It  is  otherwise  where  the  condition  is  subse- 
quent. GarrettY.  Pritty,  2  Vern.  293.  But  a  general  residuary  devise  is  not  a  sufficient 
devise  over.  Pecker  v.  Parker,  2  Freem.  5d.  SemphiU  v.  BayUy,  Pre.  in  Ch.  562. 
Giurett  r.  Pritty,  2  Vern.  294.  Pagett  v.  Heytoood,  cited  in  this  case.  Amos  t.  Bomer, 
contra,  denied  by  Sir  Josedt,  Jekyl,  but  asserted  by  WtU«,  C.  J.,  to  be  an  authority. 
The  devise  over  must  either  be  a  special  bequest  on  t^e  event  of  not  observing  the 
condition,  or  tantamount  to  a  special  bequest,  as  by  specially  directing  the  legacy  to 
sink  into  the  residue.  Wheeler  v.  Bingham,  3  Atk.  364.  Uoyd  v.  Branton,  3  Mer.  108. 
As  to  the  difference  between  a  condition  precedent  and  subsequent,  in  respect  of  the 
vestingof  a  legacy,  see  AfHn«v.  Hiccocks,  ante, -p.  114,  and  the  notes  to  that  case. 

And  where  conditions  of  forfeiture  are  annexed  to  legacies,  on  marriage  without 
consent,  a  Court  of  Equity  has  put  a  construction  most  favourable  to  prevent  a  for- 
feiture, per  Lord  Hardvncke,  in  Daly  v.  Dedmtveriet  post,  and  dispenses  with  a  strict 
execution  of  the  conditaon ;  as  where  consent  is  given  conditionally  on  a  proper  settle- 
ment being  made,  which  is  offered  to  be  made,  but  is  not  made  until  after  the  marriage ; 
Bostock  V.  IreUm,  Finch,  234.  Daly  v.  DeAouverie,  post ;  Or  where  the  father  imposes 
the  condition  of  the  consent  of  trustees,  and  a  marriage  takes  place  in  his  lifetime,  with 
his  consent  or  subsequent  approbation ;  Wheeler  v.  Yfamer,  1  Sim.  &  Stu.  311.  Far- 
mer v.  Compton,  1  Ch.  Rep.  1.  Campbell  v.  Lord  NettervUle,  cited  in  2  Ves.  534. 
Pamell  v.  Lyon,  1  Ves.  &  Bea.  479.  And  see  D'Aguilar  v.  Drinkicater,  2  Ves.  &  Bea. 
234.  Clarke  v.  Berkeley,  2  Vern.  720.  Smith  v.  C&wdery,  2  Sim.  &  Stu.  358 ;  Or 
where  there  has  been  a  general  permission  to  contract  marriage  as  the  party  thinks 
fit,  and  a  svhsequent  approbation  of  a  marriage  contracted  under  such  general  per- 
mission, Pollock  V.  Croft,  1  Mer.  Rep.  1 81  ;  Or  where  the  condition  becomes  impossible, 
as  where  the  consent  must  be  of  two,  and  one  dies,  Peyton  v.  Bury,  2  P.  Wms.  (i2f). 
Jones  V.  Earl  of  Suffdk,  1  Bro.  Ch.  Ca.  529  ;  Or  where  one  trustee  has  given  his  consent, 
the  other  having  refused  to  act,  WorU»ngton  v.  Evans,  1  Sim.  &  Stu.  165.  And  it 
relieves  where  consent  is  withheld  from  a  fraudulent  or  an  unreasonable  cause,  Mesgretl 
V.  Mesprett,  2  Vern.  580.  Merry  v.  Ryves,  1  Eden's  Rep.  1  ;  Or  where  a  breach  of  the 
condition  has  been  occasioned  not  by  the  fault  of  the  person  upon  whom  the  condition 
is  imposed,  O'Callaghan  v.  Cooper,  5  Ves.  117.  And  see  Clarke  v.  Packer,  19  Ves.  17, 
D.  per  Lord  Eldon  ;  Or  where  consent  is  given,  and  retracted  upon  improper  grounds. 
Lord  Strarige  v.  SmiUi,  Ambl.  2G4  ;  But  for  a  reasonable  cause,  consent  may  be  re- 
tracted, Dashwood  V.  Lord  Bulkeley,  10  Ves.  230.    And  see  Clarke  v.  Parker,  19  Ves.  17. 

It  seems,  however,  that  where  the  consent  of  all  the  trustees  is  required,  that  the 
consent  of  the  major  part  is  not  suf&cient.  Clarke  v.  Parker,  ib.  D.  per  Lord  Eldon : 
But  what  is  stated  bv  Lord  Eldon,  proceeded  upon  the  ground  that  there  was  no  case 
which  decided  that  the  consent  of  the  major  part  of  the  trustees  was  sufficient,  but  see 
Es<^t  V.  Esct^t,  and  Veniriss  v.  Glidd,  cited  in  tiiis  case,  where  it  was  held  that  the 
consent  of  one  trustee  was  sufiScient,  the  oonsmt  (tf  two  bang  required  by  the  will. 
Such  conditions  do  not  extend  to  the  case  of  a  widow,  Kutdieson  v.  Hammond,  3  Bro. 
C.  C.  145.   Crommelin  v.  Crommelin,  3  Ves.  227. 

But  these  rules  do  not  apply  to  lands,  or  interests  arising  out  of  lands ;  for  it  is  a 
known  and  settled  maxim  oi  law,  that  if  lands,  or  interests  out  of  lands,  are  given  on 
condition  precedent,  nothing  vests  till  the  condition  be  performed ;  Vide  this  case, 
Berti€v .  Lord  ¥alkland,ZO\.Q,B..  130.  /"ry  v.  Porter,  1  Mod.  300.  Beynish\.  Martin, 
3  Atk.  332.  Randall  v.  Payne,  1  Bro.  Ch.  Ca.  55.  Dufpdd  v.  Elwes,  1  Sim.  &  Stu. 
239.  Long  v.  Ricketts,  2  Sim.  &  Stu.  179.  And  where  the  condition  is  subsequent, 
if  it  be  a  condition  in  restraint  of  marriage  without  consent,  the  breach  of  the  condition 
operates,  by  divesting  the  estate,  which  was  before  vested.  1  Boll.  Abr.  418,  pi.  (•■ 
Fry  V.  Porter,  1  Mod.  300.  And  see  Popham  v.  Bampfield,  1  Vern.  83  ;  But  in  order 
to  work  a  forfeiture  against  an  heir  at  law,  he  must  have  notice  of  the  devise,  Bvrielen 
V.  Humfrey,  Amb.  258, 
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£438]  John  Coton,  Plaintiff ;  (I)  and  SmoN  Lutterel  and  Judith  Maria  his  Wife, 
Sir  John  and  Lady  Cuesshyre  and  Sir  Robert  Lawlev,  Defendants. 

June  &th  arid  1th,  1738.    1  Atk.  451. 

Upon  a  bill  brought  to  impeach  a  settlement  as  obtained  by  the  fraud  and  imposi- 
tion of  Lady  Cfusshyre  and  to  which  bill  both  Lady  Chesshyre  and  her  husband 
who  was  a  trustee  under  the  settlement  were  parties  ;  Held,  that  both  Lady  Chesshyre 
and  her  husband  were  competent  witnesses  in  support  of  the  settlement,  as  at  the 
hearing  of  the  cause  no  decree  could  be  made  against  her,  being  not  interested  in  the 
event  of  the  suit ;  nor  could  any  decree  be  made  against  him  so  as  to  affect  him  with 
oostB ;  and  even  ^  his  wife  had  been  guilty  of  a  fraud,  he  being  innocent  and  deriving 
no  benefit  from  the  fraud,  oould  not  be  made  to  pay  costs. 

Thomas  Coton  being  seised,  as  tenant  in  tail  of  certain  estates,  with  a  remainder 
to  the  plaintiff,  Buffered  a  recovery  of  them  in  the  month  of  June  1731,  and  on  the  23rd 
of  October  1 731 ,  conveyed  all  those  estates  to  Sir  BtAvrt  Latdey  and  Sir  Jchn  Chesshyre 
to  the  use  of  himself  and  the  heirs  of  his  body,  remainder  to  John  C<don,  his  uncle, 
for  life,  remainder  to  trustees  to  preserve,  &c.,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  the  defendant,  JudUh  Maria  Lutterel,  his  half  sister,  by  his 
mother's  side,  for  life ;  remainder  to  trustees  to  preserve,  &c.,  remainder  to  her  sons 
and  daughters  in  tail ;  remainder  to  his  own  right  heirs ;  and  reserved  to  himself 
a  power  of  revocation. 

After  the  death  of  Tlwmas  Colon  and  John  Coton,  without  issue,  the  plaintiff  who 
was  Thomas  Colon's  ^eat  uncle  and  heir  at  law,  on  the  father's  side,  filed  a  bill  for  the 
purpose  of  setting  aside  the  settlement  of  the  23d  of  October  1731,  charging  that  it 
had  been  obtained  by  imposition  and  compulsion  on  the  part  of  Lady  Chesshyre,  who 
being  sister  to  Thomas  Colon's  mother  was  aunt  both  to  him  and  to  Judith  Maria 
Lutterel. 

Lady  Chesshyre,  was  mode  a  defendant  in  that  suit ;  and  both  she  and  her  husband 
Sir  John  ChessMfre  having  been  [4391  examined  on  the  part  of  the  defendants,  in  support 
of  that  settlement,  their  evidence  was  objected  to  by  Mr.  Fazakerley  upon  the  ground, — 

Ist.  That  Lady  Chesshyre  might  be  condemned  in  costs  in  the  event  of  the  charges 
against  her  being  established,  and,  2ndly,  That  Sir  J ohn  Chesshyre.  as  a  trustee  named 
in  the  settlement,  might  be  ordered  to  reeonvey  the  estate  ;  to  which  it  was  answered 
by  the  Attorney-General  for  the  defendants  as  to  the  first  point  that  no  decree  could  be 
made  against  Lady  Chesshyre,  and  that  she  therefore  could  not  be  ordered  to  pay  costs. 
The  case  was  compared  to  this ;  where  a  will  was  charged  to  have  been  obtained  by 
fraud,  and  the  witnesses  are  made  parties.  Upon  the  second  point  the  case  of  Tyrrell 
V.  Holt  was  relied  upon,  in  which  trustees  of  the  whole  estate  though  charged  with 
fraud,  were  admitted  by  the  Court  of  King's  Bench,  after  solemn  debate,  to  be 
examined  in  an  issue  directed  out  of  the  Court  of  Chancery  to  try  the  question  of 
fraud. 

Lord  Chancellor.  The  reason  why  persons  who  at  law  are  put  into  the  simulcum, 
are  yet  admitted  as  witnesses,  is,  that  they  may  not  be  made  parties  to  a  cause  only 
to  take  oft  their  evidence  ;  but  notwithstanding  this,  if  there  is  a  strong  evidence  against 
the  simulcum  man,  that  he  is  particeps  criminis,  the  Court  will  exclude  him  from 
being  a  witness. 

When  this  objection  was  first  started,  I  must  confess  I  was  very  doubtful,  whether 
the  depositions  of  Sir  John  Chesshyre  and  Lady  Chesshyre  ought  to  be  read;  but, 
upon  the  matters  being  fully  disciissed,  I  am  of  opinion  that  the  objection  goes  only 
to  thur  credit,  and  not  their  competency. 

As  to  Lady  Chesshyre,  the  objection  dep«ids  upon  these  considerations.  Whether 
she  has  been  properly  made  a  drfendant :  Now  I  will  not  say  she  has  improperly  been 
made  a  defendant,  because  it  w&&  necessary  in  order  to  a  discovery ;  but  it  was  improper 
she  should  be  brought  to  a  hearing,  for  she  is  no  ways  concerned  in  interest  in  the  event 
of  this  suit,  as  she  was  barely  an  agent  for  Mrs.  Lutterel,  and  consequently  no  decree 
can  be  made  against  her. 

I  will  not  say  but  there  might  be  a  case,  where  it  might  be  necessary  to  bring  such 
a  person  to  hearing ;  as  suppose  Lutterel  was  out  of  the  power  of  the  Court,  she  might 
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on  a  proper  bill  be  det^reed  to  procure  a  re-conveyance.  So  if  LiUtenl  had  XDada  a 
settlement  without  notice ;  and  so  the  [440]  question  bad  been  with  regard  to  a  igm- 
chaser ;  but  that  is  not  the  case  here. 

This  is  a  bill  brought  merely  to  have  a  re-conveyance  from  the  person  to  vhom 
it  is  alleged  the  estate  is  fraudulently  and  illegally  conveyed. 

But  if  there  is  no  decree  against  Lady  Chesshyre,  how  is  it  possible  that  costs  should 
be  given  against  her,  for  if  she  is  no  way  concerned  in  interest  there  can  be  no  decree. 

Suppose  then  she  had  not  been  made  a  party,  but  only  charged  with  fraud,  her 
evidence  might  certainly  have  been  read ;  and  the  circumstance  of  her  having  been 
made  a  party  when  no  decree  can  be  made  agjainst  her  cannot  make  any  difTerrace. 

The  consequence  of  this  is,  that  the  objection  goes  only  to  ber  credit,  and  not  to 
her  competency. 

The  next  consideratioa  is  as  to  Sir  Jokn  Chesshyre  ;  and  as  I  am  of  opinion  that 
my  Lady  Chesshyre^a  deposition  should  be  read,  the  reading  his  deposition  is  a  con- 
sequence of  it ;  for  it  would  be  very  strange  to  reject  his  testimony,  when  there  is  not 
the  least  colour  to  say,  that  he  is  concerned  in  the  fraud  ;  and  as  to  his  being  a  trustee 
and  defendant,  no  decree  can  be  made  against  him  as  such,  which  will  affect  him  with 
costs,  or  in  which  he  will  be  interested. 

I  do  not  know  any  case  in  this  Court,  where  a  feme  covert,  who  had  been  guilty 
of  a  fraud  solely,  without  the  husband,  and  where  he  has  no  benefit  at  all  from  it,  had 
been  made  to  pay  costs,  because  the  Court  must  see  that  the  punishment  will  fall  upon 
the  innocent ;  it  would  be  extremely  hard  to  say,  that  he  should  pay  costs ;  I  know 
of  no  precedent,  nor  do  I  believe  the  Court  would  do  it 

The  depositions  of  Sir  John  and  Lady  Chesshyre  read  acoordmgly. 

(1)  The  statement  of  this  case  is  taken  from  Lord  Hardtoicke's  Note-book.  Hie 
judgment  from  Atkyru,  with  some  addition  from  a  manuscript  Report. 

[441]  Edward  iKELAmnKT,  Plaintiff ;  (1)  and  Nathaniel  Booth.  Heir  at  Law  and 
Administrator  of  Bobert  Booth,  and  Others,  DefendatUs. 

Juiumh,m8.  2Atk.307. 

By  will  £4000  is  given  to  Robert  Booth,  to  be  laid  out  in  land  for  the  use  of  him  and  hii 
heirs,  charged  with  several  sums  and  annuities ;  by  a  decree  in  Chancery,  this  sum 
was  directed  to  be  laid  out  in  land,  and  in  the  mean  time  in  the  purchase  of  annuities 
in  the  names  of  the  tnistees ;  Bobert  Booth  borrows  of  the  plaintifE  £600,  to  he  repaid 
in  two  or  three  months,  and  in  a  letter  to  the  plaintiiT,  regrets  that  he  had  not  heen 
able  to  pay  it,  but  was  disappointed  by  a  gentleman  who  promised  to  pay  him  some 
of  the  trust  money.  Upon  a  bill  filed  after  his  death  against  his  representatives  for 
the  purpose  of  making  the  £4000  applicable  to  the  payment  of  the  debt ;  it  was  held 
that  the  £4000  must  be  considered  as  real  estate,  and  that  the  plaintifE's  demand 
being  a  simple  contract  debt  could  not  aHect  it,  except  by  marshalling  the  assets. 
(See  Baden  and  Others  v.  Earl  of  Pembroke^  2  Yern.  52,  and  Whiiwidc^s  case  there 
cited.  Scudartwre  v.  Scudamore,  Pre.  in  Ch.  543 ;  Edwards  v.  Lady  Warwiefc, 
2P.  Wms.  171.) 

Mrs.  Vere  Booth,  by  will,  dated  the  16th  of  May  1714,  gave  to  Bobert  Booth  £4000 
to  be  laid  out  in  land  for  the  use  of  him  and  his  heirs,  uid  charged  several  annuities 
and  sums  of  money  thereon. 

By  a  decree  of  the  Coiut  of  Chancery  of  Feb.  23,  6  Geo.  1,  this  sum  of  money  was 
directed  to  be  laid  out  in  land,  and  in  the  mean  time  in  the  purchase  of  annuities  in 
the  names  of  the  trustees. 

It  appeared,  that  in  December  1731,  Bobert  Booth  applied  to  the  plaintiff  to  lend 
him  £500,  and  that  that  sum  was  accordingly  lent  to  him,  upon  his  promising  to  rep&y 
it  in  two  or  three  months.  In  several  letters  of  a  subsequent  date  he  acknowledged 
the  debt,  and  in  one  of  June  24, 1732,  expressed  bis  r^ret  that  he  had  not  beraiable 
to  pay  the  money,  and  stated  that  he  had  been  disappomted  by  a  gentieman  who  Re- 
mised to  pay  him  part  of  the  trust  money. 

Mr.  Bobert  Booth  being  dead,  this  bill  was  filed  for  payment  of  the  debt  of  £500 
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and  interest  out  of  his  aaaets,  and  to  have  the  £4000  which  had  been  invested  in  South 
Sea  Stodc  atM  for  that  purpose. 

Mr.  Attonie»-uenenxl  for  the  plaintiff;  Mr.  Browne  for  the  defendant. 
The  Lord  Chancellor  decreed  an  account  and  satisfaction  out  of  the  assets,  and 
declared  that  the  testator's  interest  in  the  £4000  was  not  personal  estate,  but  to  l>e  con- 
sidered as  real  assets,  and  tliat  the  ptaintitT's  demand  being  by  simple  contract,  could 
afiect  it  only  by  circuity,  so  far  as  the  personal  assets  should  happen  to  be  exhausted 
by  creditors,  by  judgment,  or  specialty,  and  referred  to  the  cases  of  Baden  and  Others 
against  the  Earl  of  PeTnhroke,  2  Vem.  52,  and  Whitwick's  case,  cited  there  by  the  Master 
if  the  BoUa,  and  Scudamore  v.  Scudamore,  Pre.  in  Ch.  543.  Edwards  t.  Countess  of 
WaruTicfc,  2  P.  Wms.  171. 

(1)  The  whole  of  this  case  is  taken  from.  Lord  Hardwicke's  Note-book. 
It  is  stated  in  2  Atk.  307,  as  having  been  cited  in  the  case  of  Petty  v.  Barker,  June 
2,  1742. 


Oathebinb  Cooper,  in  her  own  Right,  and  as  Administratrix  of  her  Sister  Phiuppa, 
Plaintiff       and  WiujAM  Clifford  Marun,  and  Elizabeth  his  Wife,  De- 


Where  a  testator,  by  his  will,  gives  all  his  South  Sea  Stock,  South  Sea  Annuities,  and 
South  Sea  Bonds  to  hm  win  in  trust  that  she  should  pay  certain  legacies  therein 
mentioned,  and  all  the  rest  and  residue  of  his  estate  not  oefore  bequeathed,  he  gives 
to  his  wife ;  the  legacies  shall  only  be  paid  out  of  the  South  Sea  Stock,  South  Sea 
Annuities,  and  South  Sea  Bonds,  and  shall  not  be  considered  as  general  legacies, 
payable  out  of  the  other  assets  of  the  testator.  (See  Purse  v.  Snablin,  post,  p.  470, 
and  the  cases  iJiere  cited.) 

John  Martin,  on  the  1st  September  1725,  made  his  will  as  follows : — 

"  I  give  and  bequeath  unto  my  said  wife  all  my  South  Sea  Stock,  South  Sea  Annuities, 
"  and  South  Sea  Bonds  in  trust,  that  she,  my  said  wife,  her  executors  and  adminis- 
"  tratoTS,  shall  pay  tmto  my  said  nephew,  Charles  Martin,  for  his  life,  the  yearly  sum 
"  or  annuity  of  £50  by  four  even  and  [443]  quarterly  payments,  the  first  quarter 
**  to  commence  immediately  from  and  after  the  time  of  my  decease,  and  upon  this 
"  further  trust  that  my  sa^  wife  shall  pay  unto  my  niece  Tripe  and  her  children  the 
"  sum  of  £200,  equally  to  be  divided  between  them.  To  my  niece  Southcot,  £100.  To 
"  ray  niece  HUson,  £100.  To  the  youngest  daughter  of  my  nephew  John  Martin, 
"  £100.  To  my  niece  Young,  £100.  To  my  nephew  Thomas  Martin,  £200,  and  to  his 
■"  daughter,  £100.  To  Mrs.  Catherine  Cooper,  ]un.  and  her  sister  Mrs.  Philip  Cooper, 
"£100each.  To  mymeceMrs.  Elisabeth  Langton,  £100.  To  my  nephew  William  Martin^ 
"  £50.  To  Mrs.  Susan  Stole,  now  living  with  me,  £50.  To  my  brother,  Charles  Eobler, 
"  and  Mrs.  Baker,  £10  each.  To  the  charity  school  of  the  parish  of  St.  Paul,  Coveni 
Garden,  £10  ;  and  to  my  three  servants  that  now  live  with  me,  the  sum  of  £6  each, 
"and  to  my  great  nephew  William  Clifford  Martin  the  sum  of  £1000;  all  which 
"  legacies  bdEorementioned,  my  will  is,  shaU  be  paid  within  six  months  after  my  execu- 
"  trix  shall  have  made  a  final  end,  ai^  received  the  purchase-money  due  to  me  arising 
"  out  of  t^e  third  part  of  the  manor  of  Maehdney,  in  the  county  of  Samenet,  pursuant 
"  to  a  contract  made  by  my  son  Charles  Martin,  deceased,  with  Mr.  Richard  Woodford.' 

And  the  testator  directs  that  the  purchase-money  shall  be  applied  toward  satis- 
fying certain  demands,  which  he  enumerated ;  and  all  the  rest  and  residue  of  his 
estate  not  already  given  and  bequeathed,  as  well  real  as  personal,  he  gave  to  his  wife, 
whom  he  made  executrix. 

The  S.  S.  Stock,  S.  S.  Annuities,  and  S.  S.  Bonds  amounted  to  £2400,  of  which 
£1590  was  invested  in  S.  S.  Annuities  to  secure  the  £50  annuity.  There  remained, 
therefore,  £810,  together  with  the  reversionary  interest  in  the  S.  S.  Annuities. 
PhUippa  Martin  died,  having  by  her  will  appointed  Elizaheth,  the  wife  of  the  de- 
fendant her  executrix,  who  proved  her  will. 
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The  bill  was  filed  for  payment  of  the  two  legacies  given  to  the  plaintifE  and  her 
sister  PhUippa. 

The  defendant,  the  executrix,  admitted  that  she  had  received  South  Sea  Stock. 
South  Sea  Annuities,  and  Bonds,  and  which  tc^ther  with  £2000  Bank  Stock,  and 
other  assets,  would  be  more  than  sufficient  to  pay  his  debts  and  legacies,  but  insiGted 
that  neither  the  said  Bank  Stock,  or  any  other  part  of  the  testator's  personal  estate, 
other  than  [44ti  the  particular  part  thereof  appropriated  as  a  fund  for  that  purpose, 
was  liable  to  the  plaintiff's  demand. 

This  cause  came  on  to  be  heard  on  the  2d  of  May  1737,  when  it  appears  from  the 
Lord  Chancellor's  note,  that  it  was  ordered  to  stand  over,  with  liberty  for  the  plaintiff 
to  amend  his  bill,  but  in  wliat  respect  is  not  stated. 

Mr.  Atkyns  reports  (in  vol.  2,  p,  2,  imder  the  name  of  Cook  v.  MaTtt/n)  his  Lordship 
to  have  said ;  as  the  fund  proves  insufficient  to  pay  the  legacies,  it  is  not  the  same 
case,  as  if  the  testator  had  said,  I  give  such  a  sum  out  of  an  estate  I  am  entitled  to. 
But  if  the  particular  estate  falls  short  of  his  expectations,  will  any  body  say,  they  shall 
not  be  paid  out  of  the  general  assets. 

The  payment  within  six  months  is  no  more  than  a  direction  for  the  payment  of 
the  specific  legacies,  and  does  not  make  any  alteration  as  to  the  fund. 

The  executrix,  by  her  answer,  confesses  that  she  hath  South  Sea  Bonds,  South 
Sea  Annuities,  and  other  assets,  sufficient  to  satisfy  all  the  legacies,  which  is  putting 
the  same  construction  as  is  now  contended  for  by  the  plaintifis  ;  and  though  no  con- 
fession of  law  can  possibly  hurt  the  party,  unless  the  fact  be  right,  yet  it  wouklbe 
absurd,  as  the  very  fund  tlie  testator  had  then  in  contemplation  was  not  equal  to 
satisfy  the  legacies  and  annuity,  if  I  was  not  to  extend  them  to  the  other  part  of  the 
personal  estate,  especially  where  there  is  a  residue  allowed  by  the  executrix  in  her 
answer,  after  all  debts  and  le^^ies  are  satisfied. 

Praying  general  relief  is  sufficient,  though  the  plaintiff  should  not  be  more  exjdicit 
in  the  prayer  of  the  bill ;  and  Mr.  Robins,  a  very  eminent  counsel,  used  to  say,  general 
relief  was  the  best  prayer  next  to  the  Lord's  Frayer. 

The  admission  of  assets  by  the  executrix  to  one  legatee,  is  an  admission  to  all. 
But  as  in  this  case,  general  relief  is  prayed  in  one  part  of  the  bill,  and  particular 
relief  in  another,  it  must  stand  over  to  be  amended  upon  paying  the  costs  of  the  day. 
The  cause  coming  on  again  to  be  heard  on  the  20th  of  June  1 738. 
Mr.  Fazakerley  and  Mr.  Floyer,  for  the  plaintiffs,  contended  that  the  plaintifi's 
legacies  were  general  legacies,  affecting  the  whole  estate ;  that  the  direction  to  the 
executors  as  to  the  particular  funds  was  not  intended  to  affect  the  [446]  rights  of  the 
legatees ;  it  gave  to  them  these  funds  in  trust  to  pay,  they  were  trustees  of  the  whole 
estate  for  the  same  purpose.   That  the  total  of  the  lM;acies  given  under  that  trust 
unoiinted  to  £2435,  which  was  the  full  amoimt  of  the  fund  without  making  any  pro- 
vision for  the  annuity  of  £50. 

Mr.  Attorney-General,  for  the  defendant,  insisted  that  the  legacies  were  not  charge- 
able upon  the  general  fund  ;  that  the  plaintiff  had  no  more  right  to  seek  satisfaction 
out  of  any  other  fund  than  that  particularly  pointed  out  by  the  will,  than  the  son 
had  for  his  annuity  of  £50. 

June  20,  1738.  The  Lord  Cliancellor  declared  that  the  plaintiff's  legacies  ought 
to  be  satisfied  only  out  of  the  particular  fund,  consisting  of  South  Sea  Stock.  South 
Sea  Annuities,  and  South  Sea  Bonds,  mentioned  in  the  testator's  will,  and  in  case 
that  fund  should  be  deficient  to  satisfy  all  the  legacies  given  thereout,  those  legatees 
ought  to  al»te  in  proportion.    (Re?-  Lib.  A.  1737,  fol.  682.) 

(l)The  whole  of  this  case  is  taken  from  Lord  Hardvncke's  Note-book,  except  what 
is  stated  to  have  been  said  by  Lord  Hardwid^  when  the  cause  first  came  on,  which 
is  taken  from  Atkyns,  and  does  not  appear  in  Lord  Hcardioieke's  Note-book. 
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Hkmbt  and  John  HnCHOOOE,  residuary  Legatees  in  the  Will  of  Richard  Pratt, 
Plaintiffs;  (1) and  FsrxB  BsARDBLET,  and  the  Executors  of  Kichard  Fratt, 
Defendants. 

February  8tk,  1737,  and  June  28th,  1738. 

Where  a  father,  upon  the  marriage  of  his  daughter,  gave  a  bill  of  exchange  for  £1200 
as  a  marriage  portion,  and  the  huisband  agreed  to  settle  it  upon  his  daughter  in  three 
or  four  years  after  the  marriage ;  the  daughter  and  her  husband  having  been  lost 
at  sea  within  three  years  after  the  marriage  ;  it  should  seem  that  the  representative 
of  the  husband  had  a  better  light  to  receive  the  £1200  than  the  representative  of 
the  daui^ter. 

Upon  the  marriage  of  the  testator,  Hichard  PraUt  with  the  daugjiter  of  tiie  de- 
fendant. Peter  JBeard^y,  it  was  agreed  that  Beardsley  should  g^ve  his  daughter  £1200 
as  a  marriage  portion,  and  that  Prait  should  in  three  or  four  years  after  we  marriage 
settle  the  £1200  on  his  daughter. 

The  marriage  took  eSect,  and  in  performance  of  the  agreement,  Beardsley  gave  Pratt 
a  bill  of  exchange  for  £1200. 

[446]  Pratt  and  his  wife,  within  three  years  after  their  marriage,  embarked  in  the 
same  vessel  for  Cormna.  The  vessel,  with  all  the  crew  and  passengers  was  lost  on 
the  voyage. 

The  defendant  Beardsley  took  out  letters  of  administration  to  his  daughter. 
The  bill  was  brought  hj  the  residuary  legatees  of  the  husbfmd,  for  payment  of 
tiie  sum  of  £1200  due  on  the  bill  of  esrohange. 
Mr.  Ftutdkeriey  was  counsel  for  the  plaintiffs. 

Mr.  AUom^f^fenend  and  Mr.  Browne  for  the  defendant  Beardsley,  contended 
that  by  the  agreement  the  £1200  must  have  been  settled  upon  the  wife  after  the 
husband's  death,  and  that  the  husband  being  dead,  the  defendant,  as  representative 
of  the  wife,  was  therefore  entitled. 

A  proposal  having  been  made  to  divide  the  £1200,  and  no  costs  on  either  side,  the 
cause  was  adjourned,  and  on  the  28th  of  Jime  following,  a  decree  was  taken  by  consent 
upon  that  foot.    (Reg.  Lib.  A.  1737,  fo.  567.) 

The  Lord  Chancellor  has  added  the  following  note  : — Snnble,  that  the  husband 
having  by  the  hill  of  erchange  the  legal  right  to  the  money,  and  not  obliged  to  settle 
it  on  his  wife  within  three  ot  four  years,  and  she  dying  within  that  time,  the  repre- 
sentative of  the  husband  had  the  stronger  right,  and  the  rather  because  in  order  to 
make  a  trust  arise  for  the  wife,  so  as  to  give  her  repr^ntative  any  right  to  take  away 
the  legal  interest,  it  should  he  shewn  on  their  part  that  she  survived.  It  is  incumbent 
upon  them  to  prove  their  equity  to  take  away  the  legal  property  vested  in  the  husband. 

(1)  This  case  is  taken  from  Lord  Bardwicke's  Note-book. 


[447]  Cormuix  versus  Pdrcha8e.(1} 

June  30fA.  1738.    1  Atk.  290. 

On  arguing  a  demurrer  to  a  bill  of  review,  what  appears  on  the  face  of  the  decree  can 
he  read  only,  but  after  a  demurrer  overruled,  a  plaintiff  may  read  any  evidence 
as  at  a  re-hearing.  (See  Dashwood  v.  Lord  Btdkeley,  10  Ves.  230.  Whita  v.  Fussell, 
1  Yes.  &  Bea.  161.) 

In  a  cause  that  came  before  the  Court  upon  a  bill  of  review  to  read  some  charges 
out  of  the  original  bill,  the  plaintiff  offered  to  shew  some  errors  in  the  decree.  To  this 
it  was  objected  that  no  errora  in  the  decree  were  cognieable,  but  what  appeared  on 
the  face  of  the  decree,  and  therefore  any  evidence  of  errors  but  from  the  decree  itself 
was  opposed. 

Iiora  Ohancellor.  It  is  true,  on  ai^guing  a  demurrer  to  a  bill  <rf  review,  nothing 
can  be  read  Imt  what  appeu:s  on  the  face  of  the  decree ;  but  after  the  demurrer 
C.  v.— 33 
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is  oremiled,  the  plaintiffs  are  at  liberty  to  read  bill  or  answer,  or  any  other  eridoice 
as  at  a  ra-hearing,  the  cause  being  now  equally  open ;  to  which  purpose  tiie  cue  of 
Jaekgon  r.  Francis  was  cited  by  Mr.  Brmcne.   (R^.  I^b:  A.  1 737,  fa  357.) 

(I)  This  case  is  taken  from  Atkyns.  It  appears  from  Lord  Hardwicke's  note,  that 
the  decree  was  varied  in  both  the  points  upon  which  error  was  assigned,  but  no  meotioo 
is  made  of  the  question  stated  by  Mr.  Atkyns. 

[448]  Nathaniel  Durant,  and  Ann  his  Wife,  Aunt  and  Administratrix  of  ASXE 
Pbiestwood  Intestate,  Plaintiffs  ;  (1)  and  Thomas  Priestwood,  and  Charlotte 
Anne  Priestwood.  a  Nephew  and  Niece  of  the  Intestate,  and  Ambrose  Rhods. 
and  Elizabeth  his  Wife,  another  Aunt  of  the  Intestate,  Defendants. 

June  SOlh,  1738.    1  Atk.  454. 

Aunts  and  nephews  in  equal  degrees  of  kindred  and  equally  entitled  under  the 
statute  of  Distributions.   {Lloyd  t.  Tench,  2  Ves.  213.) 

Ann  Priestwood  died  intestate,  leaving  two  Aunts,  the  plaintiff  Ann,  and  the 
defendant  Elizabeth,  and  the  defendants  her  nephew  and  niece,  who  were  the  children 
of  a  brother  deceased. 

The  bill  was  for  an  account  and  distribution  of  the  personal  estate  of  the  intestate, 
of  which  letters  of  administration  had  been  granted  to  the  plaintiff  Elizabeth,  who  as 
one  of  the  aunts  claimed  one  fourth  of  the  personal  estate. 

Mr.  Browne  for  the  pluntiffs  contended,  that  an  aunt  was  equally  next  of  kin  with 
nephews  and  nieces,  being  equally  near  in  computation  of  degrees,  and  cited  Ment/ney  t. 
Petty,  Pre.  Ch.  593. 

Mr.  FazakerUy  for  the  nephew  and  niece  contended,  that  they,  as  repreaentiiig 
their  father,  who  was  brother  to  the  intestate,  were  entitled  to  the  whole  persuul 
estate. 

Lord  Chancellor.  I  was  of  opinion  that  the  aunts  and  nrahew  and  niece  of  &e 
intestate  were  in  equal  degree  of  kindred  to  the  intestate,  and  decreed  the  distributitm 

in  fourths  accordingly.  Page  v.  Cook,  at  the  Rolls,  24th  June  1732.  Harwin  and 
'Whiting,  ib.  7th  Feb.  1732.  Barr<m  v.  Hopkins,  3d  May  1731,  at  the  Rolls,  all 
determined  the  same  way.   (Reg.  lib.  A.  1737,  fol.  761.) 

(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-book. 

[449]  Richard  Mason,  Plaintiff  •,{!)  and  Robert  Goodrich  and  Elizabeth  Pell, 
Executors  of  Richard  Mason  an  Infant,  and  Others,  Defendants. 

July  5th,  1738. 

Sir  B.  Walpole  having  contracted  with  the  guardian  of  an  infant  for  the  purchase 
of  some  timber  and  bark  upon  the  infant's  estate,  a  reference  was  made  to  the  Master, 
in  a  cause  for  the  administration  of  that  estate,  to  see  whether  it  would  be  for  the 
benefit  of  the  infant  to  carry  the  contract  into  effect ;  the  Master  having  reported 
that  it  would  ;  the  contract  was  performed,  and  by  a  decree  in  the  Court,  uie  mone^ 
arising  from  the  sale  of  the  timber  and  bark  was  ordered  to  be  laid  out  in  the  purchase 
of  land,  in  trust  for  the  infant,  but  in  the  mean  time  to  be  invested  in  South  Sea 
Stock,  in  the  name  of  the  guardian.  The  money  having  been  laid  out  in  South  Sea 
Stock,  and  the  infant  having  attained  the  age  of  seventeen,  dies,  and  by  his  will  dis- 
poses of  his  personal  estate,  but  makes  no  mention  of  the  South  Sea  Annuities : 
held,  that  the  heir  at  law  of  the  infant  was  entitled  to  the  South  Sea  Annuities, 
and  any  interest  or  dividends  that  had  accrued  thereon.  (Timber  cut  down  by  the 
guardian  of  an  infant  who  has  the  fee,  considered  real  estate,  see  Tullit  v.  TuUil, 
Amb.  370  ;  but  if  the  infant  be  tenant  in  tail,  it  is  said  to  be  considered  persooai 
estate,  see  S.  C.  and  see  Lord  Glenorchy  v.  Bosville,  Ca.  temp.  Talb.  p.  15.) 

Richard  Mason  having,  when  an  infant,  been  seised  in  fee  simple  of  an  estate,  which 
had  descended  to  him  from  hie  father,  a  bill  was  filed  to  have  the  same  administored 
under  a  deoree  of  the  Court. 
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By  an  order  made  in  that  cause,  dated  the  5th  of  December  1 724,  upon  the  applica- 
tion of  Sir  R.  Walpole,  who  had  contracted  with  the  guardian  of  the  infant  for  the 
purchase  of  a  certain  quantity  of  timber  and  bark  upon  the  estate,  it  was  referred  to 
the  Master  to  enquire  whether  it  would  be  for  the  benefit  of  the  infant's  estate  to  have 
the  contract  performed,  provided  the  money  arising  thereby  was  laid  out  in  the 
purchase  of  lands,  to  be  conveyed  to  the  infant  as  theCourt  should  direct,  and  the  Master 
having  by  his  report  of  the  29th  of  Jan.  1 724,  reported  that  it  would  be  for  the  benefit 
of  the  infant,  the  same  was  ordered  by  an  order  of  the  10th  February  1 724. 

By  the  decree  in  that  cauae  of  the  19th  of  April  1725,  it  was  amongBt  other  things 
referred  to  the  Master,  to  take  an  account  of  the  money  raised  by  sale  of  the  timber 
and  bark,  and  the  same  was  directed  to  be  invested  in  the  purchase  of  [450]  land,  to  be 
conveyed  in  trust  for  the  plaintiff,  the  infant,  as  the  Court  should  direct,  and  in  the 
mean  time  the  money  was  to  be  laid  out  in  the  South  Sea  Annuities  for  the  benefit  of 
the  infant,  in  the  name  of  Frances  Mason,  his  mother  and  guardian. 

The  sum  of  £1000  was  accordingly  laid  out  in  the  purchase  of  £1085  South  Sea 
Annuities,  and  the  infant  having  attained  the  age  of  seventeen  years  died,  having  by 
will,  which  made  no  mention  of  this  mtmey,  given  one  third  of  the  aurplua  of  his 
personal  estate,  after  payment  of  his  debts,  legacies,  and  funeral  ezpences,  to  the  de- 
fendant Pell,  one  other  third  part  for  the  separate  use  of  his  aunt,  and  the  other  for  the 
use  of  Mary  Goodrich,  the  wife  of  the  defendant  Goodrich,  and  appointed  the  defendants, 
Goodrich  and  Pell,  executor  and  executrix  of  his  will,  and  leaving  the  plaintiil  his  heir 
at  law,  who  by  the  present  bill  claimed  this  sum  in  the  South  Sea  Annuities  as  real 
estate. 

Mr.  Brovme  and  Mr.  Fazakerley  for  the  plaintiff,  insisted  that  the  money  having 
been  directed  to  be  laid  out  in  land  must  be  considered  as  land. 

Mr.  Attorney-General  and  Mr.  Murray  for  the  defendants  contended,  that  the 
question  must  stand  in  the  same  state  as  it  did  whilst  the  infant  was  alive ;  that  as 
soon  as  the  timber  was  cut  it  was  personal  estate,  and  that  a  court  of  equity  had  no  right 
to  change  the  nature  of  the  property. 

The  Lord  Chancellor  decreed  that  the  plaintifi  was  entitled  as  heir  at  law,  under 
the  circumstances  of  this  case,  to  the  £1085  South  Sea  Annuities,  or  any  addition 
thereupon,  or  any  dividends  which  have  accrued  due  for  the  same  since  the  death  of 
Sir  Richard  Mason,  and  to  any  other  money  arising  on  the  contract  for  the  timber 
sold  to  Sir  Robert  Walpole,  or  the  bark  thereof.    (Reg.  Lib.  B.  1737,  fol.  490.) 

(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-book. 


[451]  WiLUAH  Hill,  and  Mary  his  Wife,  and  Martha,  Elizabeth,  and  Catherine, 
her  Sisters,  the  Heirs  at  Law  of  Mary  Mawle,  Plaintiffs  ;  (1)  and  John,  Joseph, 
and  Duke  Mawle,  Wiluam  Davis,  and  Others,  Defendants. 

July  1738. 

A  limitation  by  deed  to  the  heirs  of  the  body  of  Mary  Post,  and  for  default  of  such  issue 
to  the  sons  and  heirs  of  Josej^  Mawle,  as  tenants  in  conunon  for  ever,  confers  upon 
the  sons  of  Joseph  Ma/wle  an  estate  for  thfnr  respective  lives  only,  as  tenants  in 

common. 

By  indentures  of  the  23d  and  24th  of  February  1723,  being  the  marriage  settle- 
ment of  John  Post  and  Mary  Mawle,  certain  lands  were  settled  to  the  use  of  John  Post 
for  life,  remainder  to  the  wife  Mary  Mawle  for  life,  and  subject  to  a  power  for  her 
during  her  intended  marriage  notwithstanding  her  coverture  to  revoke  the  uses,  and 
declare  any  other  uses,  to  the  heirs  of  the  body  of  the  said  Mctry,  and  in  default  of  such 
heirs,  to  the  only  proper  use  and  behoof  of  ^e  sons  and  heirs  of  Josejah  Mawle  her 
father,  as  tenants  in  common  for  ever,  and  to  and  for  no  other  use,  intent,  or  purpose 
whatsoever.  Mary,  after  her  marriage  with  John  Post,  by  deed  dated  the  9th  September 
1 724,  revoked  the  uses  of  the  said  settlement,  except  the  estate  for  life  to  / ohn  Post,  and 
limited  the  estates  to  Mary  Godden  for  a  term  of  1000  years,  subject  to  redemption 
on  payment  of  £400,  and  subject  thereto  to  the  uses  of  the  deed  of  the  24th  of  February 
1 723.  The  defendants,  the  Mawles,  who  were  sons  of  Joseph  Mawle,  and  half  brothers 
of  Mary,  the  wife  of  John  Post,  having  borrowed  £200  oi  the  defendant  Davit,  they 
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joined  with  Godden  the  original  mortgagee  in  assiening  the  mortgage  to  Davit,  to 
secure  the  sums  of  £400  ana  £200.  Mary  Post  had  an  only  child,  Nash  P<al, 
who  'surrived  his  father  and  mother,  hut  died  an  infant,  without  issue.  The  bill  prayed 
a  redemption.  The  plaintifis  claimed  as  her  heirs  at  law,  insisting  that  the  settle- 
ment of  the  24th  of  February  1723,  the  defendants,  the  M aides,  were  entitled  to  only 
estates  for  life  in  the  premises,  and  by  the  bill  prayed  a  redemption  of  the  morteages. 

[452]  The  cause  first  came  on  upon  the  23d  of  May  1 728,  when  it  was  ordered  to 
be  restored  back  to  the  paper,  and  that  the  deeds  and  writings  should  be  inspected  in 
the  hands  of  the  mortgagee's  clerk  in  Court,  and  should  be  produced  at  the  hearing, 
and  again  came  on  upon  the  8th,  and  was  decided  on  the  10th  of  July  1738. 

Mr.  Attomey-GeneTol  and  Mr.  Faeakerley  for  the  plaintiffs. 

The  plaintiffs  claim  as  heirs  at  law  of  Mary  Post ;  the  defendants  claim  under  the 
last  limitation  in  the  deed  of  the  24th  of  February  1723  ;  but  under  that  deed  they 
are  entitled  only  to  estates  for  life,  for  there  are  no  words  of  limitation,  for  these  won^ 
b^ng  in  a  deed,  are  to  be  construed  strictly,  and  not  as  if  they  had  been  in  a  will.  The 
word  sons  wouid  only  give  an  estate  for  life,  and  the  word  heirs  is  only  a  farther  descrip- 
tion of  the  same  persons,  and  not  a  word  of  limitation  added  to  the  sons,  for  it  is  expressly 
said,  heirs  of  the  father.  A  limitation  to  a  man  and  his  successors  does  not  carry  a  fee, 
1  Leon.  2,  3.  A  limitation  to  one  to  hold  to  him  for  ever,  or  to  a  man  et  hcendHnu, 
without  the  word  suis  or  hoeredi  in  the  singular  number,  give  only  estates  for  life. 

Mr.  Brovme  for  the  defendants,  the  Maudes,  contended  ih&t  the  construction  ought 
to  be  as  if  the  limitation  had  been  to  the  sons  of  Josej^  Maitde  as  tenants  in  conunon, 
with  remainder  to  his  right  heirs. 

July  10,  1738.  The  Lord  Chancellor  decreed  that  the  defendants  John,  JosejA, 
and  Duke  Mawle,  were  entitled  to  the  equity  of  redemption  of  the  mortgaged  premises 
as  tenants  in  common  for  their  respectiTe  lives ;  and  that  the  reversion  in  fee  thereof 
belonged  to  the  plaintiffs,  Mary,  Martha,  Elieahethy  and  Catherine,  as  co-hrars  of  /ohn 
Nash  Post,  by  Mary,  the  wife  of  John  Post,  and  directed  a  redemption  of  the  mortgages 
by  the  defendants,  the  Mawles,  the  inheritanoe  to  ronain  subject  to  the  original  mort- 
gage debt;  but  not  to  the  additional  £200;  and  in  default  of  redemption  the  defenduits, 
the  Mawles,  to  be  foreclosed  as  against  the  mortgagees,  and  the  plamtiffa  to  be  at  liberty 
to  redeem  ;  and  upon  payment  of  both  mortgages  the  mortgagees  were  to  convey  to 
the  plaintiffs  as  the  Master  should  direct ;  but  in  default,  the  bill  so  far  as  it  seeks 
redemption  against  the  defendants,  the  mortgagees,  was  to  be  dismissed  with  costs. 
But  in  case  the  plaintiffs  should  redeem,  then  it  was  ordered  that  the  defendants,  the 
Matdes,  should  repay  to  the  plaintiffs  [453}  so  much  as  they  should  have  paid  for 
principal  and  interest  of  the  said  £200,  and  also  for  the  interest  of  the  said  £400  and 
their  costs  of  the  suit  so  far  as  the  same  relates  to  the  said  £200  and  interest,  and  that 
their  estates  for  life  should  stand  a  security  for  the  same,  till  such  repayment  should  be 
nmde ;  and  that  upon  payment  to  the  plaintiffs  by  the  defendants,  the  Matdes,  of  so 
much  as  should  have  been  so  paid  by  the  plaintiffs  for  the  prindpal  and  interest  of 
the  said  sum  of  £200  and  the  costs  of  the  suit  so  far  as  relates  to  the  said  £200  together 
with  interest  for  the  same  and  upon  payment  of  what  should  have  been  paid  by  ^laintiffii 
for  interest,  upon  the  original  mortgage,  and  one  third  of  the  principal  and  interest, 
and  one  third  part  of  the  costs  of  the  mortgages,  so  far  as  the  same  relate  to  the  original 
mortgage  with  interest  for  the  whole  money  so  paid  by  the  plaintiffs  ;  it  was  ordered 
that  the  plaintiffs  should  convey  the  mortgage  term  to  trustees  to  attend  on  the  freehold 
during  the  lives  of  the  defendants,  the  Mawles,  and  afterwards  to  attend  the  inherit- 
ance, and  in  case  the  defendants,  the  Maides,  were  to  make  default  in  payment  of  the 
money  due  to  the  plaintiffs  then  they  were  to  be  foreclosed  as  against  the  pluntiffB. 
(Reg.  Lib.  A.  1737,  fo.  790.) 

(1)  This  case  is  taken  from  Lord  Bardwidx's  Note-book. 
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[454]  Earl  of  Thanct  and  Lord  Tufton,  his  Son,  Plaintiffs  iil)  and  Thomas 
pATTnfflON  and  Others,  Temuits  of  certain  Manors,  Defendants. 

Jvly  11, 173a 

Upon  a  bill  brought  by  the  Earl  of  7*^710/  and  his  son  to  establish  their  right  as  lords 
of  a  manor  to  an  arbitrary  fine  upon  the  death  of  the  late  Karl  and  for  the  payment 
by  the  tenants  of  the  fines  which  had  been  assessed issues  were  directs  to  try 
the  custom ;  but  upon  a  cross  bill  by  the  tenants  of  the  manor  to  estabhsh  the  custom 
that  the  fines  were  certain  against  the  Earl  of  Thanet  and  his  son,  and  the  co-heirs 
of  the  li^  Earl,  allying  that  the  co-heirs  had  enteral  upon  the  death  of  the  late  Earl, 
and  daimed  the  fines,  the  cross  bill  was  dismissed  ;  the  co-heirs  being  out  of  posses- 
sion, and  therefore  not  entitled  to  anj  fines ;  and  an  entry  without  being  pursued 
by  an  ejectment  not  a  suffident  reason  for  bringing  the  co-heirs  before  the  fxmrt. 

Ci^  bill  by  some  of  the  customary  tenants  on  behalf  of  themselves  and  the  rest  of 
the  customary  tenants  against  Lord  Thawt  and  his  son,  and  the  co-heirs  of  the  late 
earl 

The  object  of  the  original  bill  was  to  establish  the  ri^ht  to  an  arbitrary  fine  not 
exceeding  two  yeais'  value  upon  the  death  of  the  last  admitting  lord,  and  for  payment 
hy  the  tenants  of  these  fines  which  had  been  assessed  upon  the  death  of  the  late  Lord 

Thanet. 

The  cross  bill  by  the  tenants  was  to  establish  several  customs  and  amongst  others 
that  those  fines  were  certain,  and  was  filed  against  the  Earl  of  Thanet  and  his  son, 
the  plaintiffs,  in  the  original  bill  who  claimed  under  a  recovery  suffered  by  the  late 
Earl,  and  against  the  co-heirs  of  the  late  Earl  in  the  nature  of  an  interpleading  bill 
stating  that  upon  the  death  of  the  late  Earl,  they  had  entered  and  claimed  the  fines. 

The  co-heirs  by  their  answers  admitted  that  soon  after  the  late  Earl's  death,  they 
and  their  agents  caused  entries  to  be  made  on  the  premises,  and  insisted  that  the 
general  fine  due  on  the  said  Earl's  death  was  due  to  them,  and  submitted  that  the 
ancient  customs  relating  to  the  payment  of  the  said  fines  o^ght  to  be  estaUished  and 
confirmed 

Ifr.  FaeakeHey,  for  the  plaintiffs  in  the  original  cause. 

It  the  tenants  insist  upon  it,  the  right  to  the  fine  must  be  [455]  tried  ;  but  that  must 
not  be  by  a  Cumberland  jury ;  but  in  some  other  county  where  an  impartial  trial 
can  he  haid,  as  in  the  case  of  the  Duke  of  Somerset  v.  France,  Fortes.  41.  As  to  the  cross 
cause  the  tenants  have  no  right  to  raise  the  question  between  Lord  Thanet  and  the 
co-heirs  of  the  late  lord.  Lord  Thanet  is  in  possession,  and  is  theitsfore  entitled  to  the 
fines. 

Mr.  Browne,  for  the  plaintiffe  in  the  cross  cause. 
The  object  of  the  cross  bill  is  to  establish  a  custom. 

The  co-heirs  have  made  a  claim  of  which  the  tenants  must  take  notice.  The 
dominva  pro  tempore  is  entitled  to  the  fine ;  but  in  order  efEectuaUy  to  establish  the 
custom  fill  those  who  claim  the  inheritance  must  be  parties.  The  co-heirs  unless 
parties  to  the  suit  would  not  be  bound  by  any  decree  against  Lord  Thanet. 

July  11,  1738. — Lord  Chancellor.  The  cross  bill  is  improperly  brought  against 
the  co-heirs.  It  is  not  properly  a  bill  of  interpleader  because  no  offer  is  mule  to  oring 
the  fines  into  Court  which  is  necessary  in  an  interpleading  bill :  it  is  not  sufficient  to 
offer  to  pay  what  shall  be  decreed  at  the  end  of  the  cause. 

Besides  there  is  no  colour  to  say  that  the  co-heirs  are  entitled  to  this  fine,  for  they 
can  only  be  entitled  to  fines  assessed  by  themselves  after  they  have  obtained  posses- 
sion ;  they  cannot  be  entitled  to  this  fine  which  was  assessed  by  Lord  Tkanet's  steward* 

This  is  not  a  proper  case  for  such  a  bill,  for  the  dominus  pro  tempore  is  entitled  to 
the  fine  whether  in  possession  by  right  or  not,  and  no  one  out  of  possession  can  claim 
it.  A  disseisor  must  admit  the  tenant  and  take  the  fine,  for  no  one  else  can  hold  the 
court  to  assess  it  The  entry  was  never  pursued  by  an  ejectment,  and  is  not  Uierefore 
a  sufiBcient  reason  for  bringing  the  co-heirs  before  the  Court,  nor  is  it  necessary  for 
the  purpose  of  establishing  the  custom  that  the  co-heirs  should  be  brought  before  the 
Court.  The  rule  is  to  bring  such  only  before  the  Coxat  as  appear  to  be  owners  of  the 
inheritance  as  tenants  for  life  and  remain^r-men,  and  not  every  one  who  claims  a 
right  and  is  out  of  possession. 
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The  CX088  bill  therefore  must  be  dismissed,  but  without  costs,  because  it  might  hsTe 
been  demurred  to,  which  is  a  sufficient  reason  for  refusing  costs  at  the  hearing. 

His  Lordship  directed  issues  to  try  the  custom  as  to  the  fines,  to  be  tried  at  the  bar 
of  the  Court  of  King's  Bench  by  a  Middlesex  special  jury. 

[456]  The  issues  directed  were,  whether  by  the  custom  of  the  manors  of 
or  any  and  which  of  them  upon  the  death  of  the  last  admitting  lord  or  lady  of  the  sud 
manors  respectively,  a  reasonable  fine  to  be  assessed  at  the  will  of  the  lord  or  lady  of 
the  said  manors  for  the  time  being  not  exceeding  two  years  value  be  payable  to  such 
lord  or  lady  by  the  respective  tenants  of  the  said  several  manors  or  any  other  and 
what  fine  j  and  whether  such  or  any  other  and  what  fines  were  paid  upon  the  death 
or  alienation  of  any  of  the  tenanta   (Reg-  Lib.  A.  1 737,  fa  728.) 

(1)  The  statement  of  this  case  is  taken  from  Lord  ffardicidce's  Note-book,  and 
the  judgment  from  a  manuscript  case. 

By  original  Cause  between  Sarah  Lucas,  an  Infant  Daughter  of  John  Lucas,  by  hk 
First  Wife  Euzabeth,  Plaintiff ;  (1)  and  Isabella  Luc.\s  his  Second  Wife, 
Administratrix  of  her  Daughter,  Isabella,  and  the  Executors  of  John  LDCiS, 
Defendants.  And  by  cross  Cause  between  Isabella  Lucas,  PlaiiUiff  ;  and  SlIUH 
Lucas,  an  Infant,  and  the  Executors  of  John  Lucas,  Defendants. 

July  nth  and  12th,  1738.    1  Atk.  270. 

Mary  Lucas  in  her  last  illness  requested  of  her  husband  that  her  wearing  appanl, 
gold  watch,  pearl  necklace,  rings,  drc,  in  her  posBession,  and  used  by  her  might  be 
given  to  her  daughter,  and  put  into  a  friend's  hand  for  her  daughter's  use,  which 
the  husband  promised ;  and,  after  his  wife's  death,  gave  the  said  things  to  his 
daughter,  and  made  an  inventory,  and  locked  them  up  in  a  strong  chest,  and  gave 
the  key  to  his  wife's  friend,  and  sent  the  things  therein  to  her  for  his  daughter's 
use,  though  the  husband  afterwards  took  some  of  the  things  into  his  posseesioQ 
again,  that  is  not  sufficient  to  invalidate  the  gift,  which  was  perfect  by  tne  fonner 
act. 

The  plaintiff  in  the  original  cause  by  her  bill  called  for  an  account  of  her  father's 
personal  estate,  and  payment  of  her  [467]  share  thereof,  and  for  the  delivery  to  her 
of  certain  articles  given  to  her  by  her  father  in  his  lifetime. 

Elizabeth  Lucas  in  her  last  illness,  requested  of  John  Lucas  her  husbuid,  that  her 
wearing  apparel,  gold  watch,  pearl  necklace,  rings,  omamoits,  and  several  pieces 
of  plate,  coins,  and  other  things  in  her  possession,  uid  used  by  her,  might  be  given 
to  the  plainti^,  and  put  into  the  hands  of  Mrs.  Ihmster,  a  friend,  forthe  plaintiff's 
use,  which  John  Lucas  promised,  and  after  her  death  he  gave  the  said  things  to  the 
plaintiff,  and  made  an  mventory  and  valuation  of  the  same,  to  the  amount  of  £187, 
8s.  Qd. ,  and  locked  them  in  a  strong  chest,  and  after  making  three  copies  of  the  inventory, 
put  one  into  the  chest,  and  gave  the  key,  witli  another  copy  to  the  said  Mrs.  Dunster, 
and  the  third  to  James  Lucas,  his  brother  :  to  the  intent  it  might  be  known  wh^ 
was  given,  in  the  presence  of  several  persons  he  sent  the  chest,  with  the  things  therein, 
to  Mrs.  Dunster  for  the  plaintiff's  use,  and  she  accepted  the  same  on  the  plaintifi's 
behalf. 

John  Lucas,  after  his  first  wife's  death,  by  articles  of  the  2Gth  of  June  1 734,  between 
him  of  the  first  part,  and  Holmes  and  the  defendant  Isabella  of  the  second  part,  reciting 
an  intended  marriage  between  him  and  Isabella,  and  that  Holmes  had  agreed  to  pay 
him  £2000,  and  that  he  had  a  daughter  (the  plaintiff),  by  a  former  wife ;  the  said 
Lucas  agrees,  that  if  he  should  die  in  the  lifetune  of  Isabella,  and  there  should  be 
any  child  between  them,  or  that  the  plaintiff  should  be  then  living,  that  then  Isabella 
should  enjoy  one-third  of  hia  personal  estate,  after  payment  of  his  debts  and  funeral 
expences,  and  her  widow's  chamber,  according  to  the  ancient  custom  of  London,  and 
that  the  children  of  such  marriage,  together  with  the  plaintiff,  if  Uving,  should  enjoy 
one-third  of  his  personal  estate  for  their  respective  use,  and  that  the  provision  Quide 
for  Isabella  was  in  full  of  her  dower  and  thirds. 

John  Lucas  in  173G  died,  leaving  Isabella  his  wife,  and  one  only  child  by  her, 
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Isabella  the  infant,  and  also  his  daughter  the  plaintiff,  and  by  his  will  of  the  10th  of 
JunQ  1 73G,  directed  that  the  surplus  of  his  estate  and  effects,  after  his  marriage  con- 
tract yras  duly  provided  for,  and  all  his  personal  estate,  should  be  divided  between  his 
wife  and  daughters,  the  plaintiff,  and  Isabella  the  infant. 

The  defendant  Isabella  the  widow,  insists  on  f 1000  South  Sea  Annuities,  which 
the  testator  in  his  lifetime  transferred  to  her,  and  as  she  says  intended  thereby  to  give 
to  her  [458]  ^iiid  by  word  of  mouth  declared  that  she  should  hold  and  enjoy  them 
to  her  own  use,  and  before  the  transfer  promised  often  to  transfer  them  to  her  own 
use,  and  gave  instructions  to  an  attorney  to  draw  a  deed  to  declare  them  to  her  own 
use,  who  accordingly  vested  it  in  trustees,  in  trust  that  they  should  transfer  the  same 
to  defendant  for  her  own  use,  but  that  the  testator  (on  information  that  it  would  be 
better)  transferred  to  the  defendant,  and  assured  her  that  such  transfer  would  effectu- 
ally secure  them  to  her,  and  which  he  did  as  a  further  provision,  and  to  make  it  equal 
to  her  fortune. 

And  as  to  the  watch,  pearl  necklace,  and  other  things  daimed  by  the  plaintiff, 
insists  that  the  testator  voluntarily,  and  of  his  own  accord,  sent  for  the  chest,  and 
disposed  and  altered  the  things  therein  as  he  thought  fit,  and  that  he  made  her  a  present 

of  the  snuff-box,  and  a  pearl  necklace  out  of  the  chest. 

It  appeared  in  evidence  that  the  father  had  obtained  possession  of  these  articles 
under  a  promise  to  Mrs.  Dunster  to  retain  them  for  the  use  of  the  plaintiff,  and  that 
he  had  offered  to  give  a  bond  or  note  for  that  purpose. 

Mr.  Browne  for  the  plaintiff  in  the  original  cause,  Mr.  Aitomey-Gemral  and  Mr. 
Fasakerley  for  the  defendant  the  widow,  cited  the  case  of  Mrs.  Hungerford,  and  the  case 
upon  Lady  Cowper's  will,  and  Christ's  Hospital  v.  Bridge,  2  Vem.  683. 

July  12,  1738. — Lord  Chancellor.  As  to  the  first  part  of  the  bill,  I  am  of  opinion 
that  the  dehvery  by  John  Lucas  of  the  things  in  a  cheet  to  Mrs.  Dunster  for  the  use 
of  his  daughter,  who  was  the  child  left  by  the  first  wife,  according,  as  he  said,  to  the 
promise  made  to  his  wife  in  her  lifetime,  is  a  sufficient  delivery,  to  vest  the  property 
m  the  daughter,  and  though  he  did  afterwards  take  some  of  the  things  into  his  posses- 
sion again,  as  the  watch  and  necklace,  that  was  not  sufficient  to  invalidate  the  gift, 
which  was  made  perfect  by  the  former  act. 

As  to  the  transfer  by  John  Lucas  of  £1000  South  Sea  Annuities  to  his  wife  in  her 
own  name,  I  am  of  opinion  this  is  not  [459]  3,  good  transfer  so  as  to  affect  the  marriage 
articles,  by  making  any  alteration  in  the  gross  estate  of  the  testator,  the  whole  of 
which  was  liable  by  the  marriage  articles  to  be  divided  into  such  proportions  which 
he  could  not  voluntarily  alter,  and  therefore  this  is  as  much  a  fraud  on  the  articles, 
as  it  would  be  on  the  custom  of  the  city  of  London,  yet  it  is  good  as  against  the  testator 
himself,  and  to  be  answered  out  of  his  testamentary  sliare,  if  sufficient ;  and  in  this 
Court,  gifts  between  husband  and  wife  have  often  been  supported  (so  Slanning  v. 
Style,  3  P.  Wms.  334.  BUtsmce  v.  Sawyer,  1  Vem.  244.  Herbert  v.  Herbert,  Free, 
in  Ch.  44*  Moore  v.  freeman,  Bonb.  205 ;  and  see  Bennet  v.  Davis,  2  P.  Wms.  316. 
And  it  is  perfectly  settled  that  a  husband  may,  in  this  Court,  be  a  trustee  for  the  separate 
use  of  his  wife,  per  Lord  Eldon,  Rich  v.  Cockell,  9  Ves.  374.  See  Waller  v.  Hodge, 
2  Swanst.  105 ;  and  the  cases  there  cited  by  Mr.  Suv,nston  in  note),  though  the  law 
does  not  allow  the  property  to  pass  (see  Moyse  v.  Gyles,  2  Vem.  385.  Beard  v. 
Beard,  3  Atk.  72 ;  Litt.  sect.  168 ;  Co.  Litt.  112  a).  It  was  so  determined  in  the  case 
of  Mrs.  Hungerford  and  in  Lady  Cowper's  case,  before  Sir  Josej^  Jekyll,  where  gifts 
from  Lord  Cowper  in  his  lifetime  were  supported,  and  reckoned  by  this  Court  as  part 
of  the  personal  estate  of  Lady  Cowper. 

In  the  Lord  Chancellor's  Note-book  is  the  following  memorandum. 

I  was  of  o|Hnion  that  the  plaintiff  was  entitled  to  the  jewels  and  other  things  de- 
livered by  the  testator,  her  father,  to  Mis.  Dunster,  for  her  benefit  as  a  gift  in  his  life- 
time, and  that  the  defendant,  the  widow,  was  not  entitled  to  the  £1000  South  Sea 
Annuities,  transferred  to  her  by  the  testator,  in  prejudice  of  the  marriage  articles, 
but  that  she  ought  to  have  the  same,  or  a  satisfaction  for  them  out  of  the  testator's 
testamentary  third  of  the  es^ate,  and  decreed  an  account,  with  directions  accordingly, 
and  a  distribution. 

His  Lordship  declared  that  the  jewels  and  other  tilings  given  by  the  testator  to ' 
the  plaintiff,  and  delivered  in  a  chest  to  Mrs.  Dunster,  for  her  benefit,  are  not  to  be 
considered  as  any  part  of  the  te^stator's  personal  estate,  and  that  what  should  appear 
to  be  the  clear  personal  estate,  after  payment  of  debts,  should  be  divided  into  three 
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parts ;  one-tiiird  to  be  letained  by  the  defendaiit  ItabMa  in  her  own  right,  by  Tiztu 
of  the  marruge  articles ;  another  tiiird  to  be  the  testamentary  put  of  testator;  and 
the  renuuning  third  in  moieties,  one  to  belong  to  the  plaintifE,  ana  the  other  to  ItabdU, 
the  testator's  daughter  by  his  second  wife. 

And  his  Lordship  declared,  that  the  transfer  of  the  £1000  South  Sea  Annuities, 
by  the  testator  to  his  wife,  ought  not  to  take  effect  in  prejudice  to  the  marriage  artides, 
but  to  be  brought  into  the  personal  estate  before  the  division  be  made,  and  that  such 
transfer  ought  to  be  considered  as  a  good  gift  against  the  testator,  Jchn  Lucas  himsdt 
and  that  the  defendant  Isabella,  the  wi<K>w,  ought  to  receive  a  salaaEactaon  for  the 
£1000  South  Sea  Annuities,  out  ot  the  testator's  [460]  third  or  testamentary  part  of  his 
penonal  estate,  so  far  as  that  will  extend.  And  dotii  therefore  order  that  the  testator's 
third  part  be  applied  in  the  first  place,  to  make  good  to  the  defendant  Isabdla  the  Tahu 
of  the  South  Sm  Annuities,  and  the  dividends  thereto  from  the  death  of  the  testator. 
The  jewels,  &c.,  his  Lordship  directed  to  be  delivered  to  the  defendant  James  Lucas, 
for  the  benefit  of  the  plaintiff.  (Reg.  Lib.  B.  1737.  fo.  421,  and  see  Graham  v.  LoiuUm- 
derry,  3  Atk.  392.   See  Probert  t.  Clifford,  post.) 

(1)  This  case  with  some  additions  from  Lord  Hardipieke*$  Note-book,  is  taken  from 
Afkyns. 


Eleanor  Davenport,  Widow,  one  of  the  Daughters  of  Margaretta  Fabhek,  Widow, 
deceased,  John  Davenport  her  Son,  and  Jaios  Mitchell,  Peter  Lodge,  and 
Richard  Ohknet,  Executors  of  the  said  Margaretta  Farhbi,  Plaintiffs ;  (1)  and 
John  Ou>I8,  John  Blae%  Richard  Owen,  and  Mabgaset  Lee,  Defendants. 

Jvly  12tA,  1738.   1  Atk.  579. 

A.  devises  lands  to  his  wife  for  life,  and  after  her  decease  to  his  son  and  daughter,  JoAn 
and  Margaret,  to  be  equally  divided  between  them,  and  the  several  avd  respective 
issues  of  their  bodies,  atid  for  ivant  of  such  issue,  to  his  wife  in  fee.  This  will  not  create 
a  cross  remainder,  which  can  only  be  raised  by  an  implication  absolutely  necessaiy. 
which  is  not  the  case  here,  for  the  words  several  ana  respective  effectually  disjoin 
the  title.(2) 

Jchn  Owen,  Esquire,  being  seised  in  fee  of  a  messuage  and  huods  in  Shropskin, 
mortgaged  the  premises  to  Griffith  [461]  Thomas  for  £120,  and  bemg  also  s^sed  in 
fee  of a  messuage  in  the  possession  of  Margaret  Humphreys,  did  by  willdevise  tihe  two 
messuages,  with  the  lands  belonging,  to  his  wife,  Margaret  Ovxn,  for  her  life,  and  after 
her  decease,  to  his  son  and  daughter,  John  and  Margaret  Otoen,  to  be  equally  divided 
between  them,  and  the  several  and  respective  heirs  of  their  bodies,  and  for  want  of  such 
issue,  to  Margaret  Own,  his  wife,  in  fee,  and  made  her  sole  executrix :  she  proved 
the  will,  entered  on  the  said  messuages,  and  received  the  rents  till  her  death  in  December 
1726,  having  survived  her  son,  John  Owen,  who  died  an  infant  immarried. 

The  widow  of  the  testator,  after  his  death,  married  with  John  Farmer,  the  plaintiff's 
(Eleanor's)  father,  and  having  survived  him,  made  her  will,  redting  her  first  husband's 
will,  and  devised  one  moiety  of  the  said  two  messuages  to  Mitchell,  Lodge,  and  Chesnn, 
in  trust  for  the  separate  use  of  tiie  plaintiff,  Eleanor,  her  daughter,  during  her  lift, 
and  after  her  decease,  to  Jchn  Davenport,  the  son  of  Eleanor,  for  Kfe,  and  after  his  | 
decease,  to  the  defendant,  Richard  Owen,  in  fee.  | 

The  defendant  Margaret,  the  daughter  of  the  testator,  John  Owen,  married  one  Lee 
(who  is  since  dead),  and  the  defendant  Oldis,  having  paid  off  Thimas's  mortgage,  ; 
took  an  assignment  thereof ;  and  being  willing  to  purchase  the  Shropshire  estate  of  | 
Lee,  and  the  defendant  Margaret,  his  wife,  they  by  indentures  of  lease  and  release  in  i 
1 732,  between  them  and  Oldis,  in  consideration  of  the  sum  therein  mentioned,  granted 
to  him  the  said  premises,  and  suffered  a  recovery,  and  he  insists  that  he  has  a  right 
to  enjoy  the  same,  as  standing  in  the  place  of  Margaret  Lee,  on  whom,  upon  the  dm 
of  John  Owen,  her  brother,  the  estate  descmded  by  survivorship,  and  that  she  heeams 
entitled  thereto  by  a  cross  remainder  under  the  testator*s  wUL 

The  question  was,  whether  upon  the  death  of  John  Otoen,  the  son,  his  moiety  of 
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the  premises  came  to  his  sister  hy  surrivorship  under  the  testator's  will,  or  whether 
the  remainder  in  fee  to  the  testator's  widow  immediately  took  effect  as  to  that  moiety. 

The  plaintiffs  claimed  the  benefit  of  their  several  devises  under  the  will  of  Mar- 
gareita  F<mner,  and  brought  their  bill,  in  order  that  the  plaintiff  Eleanor  may,  on 
paying  her  share  of  the  mortgage,  have  a  conveyance  of  the  moiety  of  the  premises, 
Kod  that  she  may  be  let  into  the  receipt  of  one[462]  moiety  of  the  rent,  and  that  a  parti- 
tion may  be  made  of  the  said  premises,  and  that  she  may  be  quieted  in  the  possession 
of  a  moiety  thereof  in  severalty  for  the  plaintiff's  benefit. 

Mr.  Attomey-GeruTol  and  Mr.  Brovme,  for  the  plaintiffs,  contended  that  there  was 
no  express  limitation  by  way  of  cross  remainder,  and  that  the  law  did  not  allow  of 
cross  remainders  by  implication  in  deeds,  that  the  words  "  several  and  respective  heirs 
of  their  bodies "  shewed  that  the  testator  did  not  intend,  that  the  heirs  of  either  one  of 
them  should  take  the  whole,  and  that  the  limitation  to  the  wife  for  want  of  such  issue, 
must  mean  as  each  of  them  might  die  without  issue,  reddendo  singula  singulis,  and 
cited  the  cases  of  Gilbert  v.  Witty,  Gto.  Jac.  655,  and  Comber  v.  Bill,  2  Stra.  969, 
'Williams  v.  Browne,  2  Stra.  996,  Windharn's  case,  5  Co.  7,  Huntley's  case,  Dyer,  326, 
and  1  And.  21. 

Mr.  ChuUt  for  the  defmdants,  dted  Holmes  v.  Meynell,  4  Leon.  14,  pi.  51,  2  Jo. 
172,  and  Raym.  45,  and  observed  that  it  could  not  be  supposed,  that  the  testator  in- 
tended to  give  the  inheritance  to  his  wife  till  after  the  failure  of  all  his  own  issue,  aiid 
that  in  Comber  r.  Hill,  the  great  distinction  relied  upon  was,  that  the  devisees  in  tail, 
and  the  remainder-man,  were  all  grandchildren,  and  that  in  WW,iams  v.  Broume,  the 
cross  remainders  were  between  three. 

July  17,  1738. — Lord  Chancellor.  I  am  of  opinion  that  the  will  in  this  case  la  not 
so  penned  as  to  create  a  cross  remainder,  which,  as  it  is  never  favoured  by  the  law,  can 
only  be  raised  by  an  implication  absolutely  necessary,  and  that  is  not  the  present  case, 
for  here  the  words  "  several  and  respective,"  effectually  disjoin  the  title ;  tus  Lordship 
for  this  purpose,  cited  the  case  of  Comber  v.  HiU,  in  the  King's  Bench,  H.  T.  7  Geo.  2, 
1733.(3)  (4) 

[463]  The  only  instuice  whernn  this  case  differs  is,  that  in  the  case  of  Comber  v. 
Bill  (Barnard,  B.  B.  367;  2  Str.  969),  idl  the  devisees  were  grandchildren,  in  equal 
degree  to  the  testator,  and  in  this  case  the  devise  over  was  to  uie  wife,  who  could  not 
claim  as  heir  at  law,  but  yet  the  presumption  of  kindness  was  as  strong  in  favour  of  a 
wife,  and  then  this  does  not  differ  from  the  reason  of  that  case. 

•  In  the  case  of  Holmes  v.  Meynell,  T.  Baym.  425,  a  great  stress  was  laid  upon  the  word 
'  they  "  ;  in  case  they  happened  to  die,  then  he  devised  all  the  premises  :  nor  can  there 
be  any  case  cited,  where  cross  remainders  have  been  adjudged  to  arise  merely  upon 
these  words,  "in  default  of  such  issue,"  and  therefore  his  Lordship  declared,  that  the 
pbintiffs,  EUcmor  Davenport,  John  Davenport,  and  the  defendant  Bickard  Owen,  are 
entitled  to  the  equity  of  redemption  of  a  moiety  of  the  premises,  on  payment  of  a  moiety 
of  the  principal  and  interest  on  the  said  mortgage,  and  that  in  case  either  of  the  plain- 
tifis,  or  the  defendant  Richard  Oioen,  should  rodeon  the  said  premises,  then  he  decreed 
that  a  commusion  should  issue,  to  divide  the  premises  into  moieties,  one  moiety  to  go 
to  the  plaintiffs  Eleanor  and  John  Davenport,  and  the  defendant  Owen,  according  to 
their  interest  therein,  and  the  othoi  moiety  to  the  defendant  Oldis,  and,  after  such 
partition  made,  he  directed  proper  conveyances  to  be  executed  by  the  several  parties. 
(Reg.  Lib.  A.  1737,  fol.  783.) 

Lord  Hardwicke  has  added  the  following  memorandimi  to  his  note  of  this  case. 

On  considering  the  case  of  Comber  v.  HiU  [2  Stra.  969],  and  Williams  v.  Browne 
[2  Stra.  996],  I  was  of  opinion,  that  there  were  no  cross  remainders,  and  decreed  a  moiety 
to  the  plaintiffs  Eleanor  and  John. 

(1)  The  statement  of  tiiis  cas^  and  Lord  Hardroidee's  judgment  are  taken  from 
Att^ns,  the  arguments  of  counsel  from  Lord  Httrdv>icke*»  Noto-book.  The  statement 
of  the  will  by  Mr.  Atkyns,  exactly  corresponds  with  the  will  as  it  is  stated  in  Lord  Heurd- 
vncke's  Note-book. 

(2)  Lord  Hardwicke  fotmded  his  decision  in  this  case  upon  Comber  v.  Hill,  2  Str. 
969 ;  S.  0.  Oases  temp.  Hardwicke,  22,  and  Williams  v.  Brovme,  ib.  996 ;  two  previous 
cases  which  had  been  decided  by  the  Judges  of  the  King's  Bench  when  Lord  Hardwicke 
was  Ohief  Justice,  which  had  expressly  decided  the  point.  But  it  is  now  considered 
that  the  word  "  respdctive  "  does  not  disjoin  the  title.  See  Phipard  v.  Mansfidd, 
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Cowp.  797.  Wright  v.  Hdford,  ib.  31.  Atherton  t.  Pye,  4  T.  B.  710.  Watson  t. 
Foxon,  2  East.  Bep.  43,  and  Mr.  Saunders's  note  to  Cock  r.  GNerrord,  1  Saund.  185.  and 
see  Green  r.  Stephens,  17  Yes.  79. 

(3^  John  Solden,  being  aehod  of  sereral  lands  in  fee,  devised  to  his  son  Rtdmrdt 
for  his  life,  vith  remainder  to  his  issue  in  tail  male,  and  after  his  deatii  without  isBue, 
he  devised  the  premises  among  his  three  grandchildren  in  this  manner,  to  his  grandnm 
Richard  and  Elizabeth  his  grand-daughter,  as  tenants  in  common,  and  to  the  heiis  of 
their  respective  bodies,  and  for  default  of  such  issue,  the  remainder  to  his  grand- 
daughter Anne  Holden,  in  fee ;  Anne  married,  and  afterwards  Elizabeth  died  vithout 
issue  of  her  body  :  the  question  was,  whether  Bichard  Holden  and  Elizabeth  took  an 
estate  in  common,  with  cross  remainders  to  the  heirs  of  their  bodies,  for  then  the 
estate  could  not  vest  in  AnTie,  but  upon  failure  of  issue  of  both  their  bodies  ;  or  whether 
this  was  an  estate  in  common,  with  remainders  to  the  heirs  of  their  bodies  geneiallf, 
for  in  that  case,  one  moiety  of  the  estate  would  vest  in  Anne,  who  had  the  remainder 
in  fee,  immediately  upon  the  death  of  either  of  them  without  issue.  The  Court  were 
of  OTmiion,  that  no  cross  remainders  were  created  by  this  devise,  but  that  by  the  deatii 
of  Elizabeth  her  moiety  went  over  to  Anne. 

(4)  2  Stra.  969 ;  S.  C.  WUliams  v.  Brmme,  2  Stra.  996.  It  seems  to  have  been 
considered  according  to  some  dicta  in  the  old  cases,  that  cross  remainders  could  only 
arise  by  implication  between  two.  See  Gilbert  v.  Witty,  Cro.  Jac.  655.  Cole  v.  Leving- 
ston,  1  Vent.  224.  But  that  doctrine  is  exploded ;  though  to  raise  cross  remainders 
between  more  than  two,  it  should  seem,  requires  stronger  implication  than  to  raise 
them  between  two,  Pery  v.  White,  Cowp.  777.  Phipard  v.  Mansfield,  Cowp.  797. 
Atherton  v.  Pye,  4  Durn.  &  East.  710.  Harg.  &  Butler's  Co.  Litt.  b.  n.  1.  and  the 
cases  there  cited.  Though  cross  remainders  can  never  be  created  by  implication  in  a 
deed  (see  Cole  v.  Levwgston,  1  Vent.  224),  yet  they  may  arise  by  implication  in  tlie 
construction  of  executcry  truscs  or  marriage  articles,  Marryai  v.  Tinmly,  1  Yes.  105. 
Twisden  v.  Lock,  Amb.  663. 

[4641  OuvER  V,  Taylor.(1) 

July  Uth,  1738.   1  Atk.  474. 

A  common  recovery  suilered  in  the  Court  of  Common  Pleas  will  not  pass  copyhold 
lands,  otherwise  as  to  customary  freeholds. 

If  lands  are  copyhold,  a  common  recovery  suffered  in  the  Court  of  Common  Pleas 
will  not  pass  such  lands,  but  if  lands  are  customary  freeholds,  and  pass  by  surrendff 
in  a  borough  court,  yet  a  recovery  in  the  Common  Pleas  of  such  lands  may  be  good. 
The  case  of  Baker  v.  Wase,  in  Lord  Macdesfidd's  time,  is  cited. 

(1)  This  case  is  taken  from  Atkyns.  It  appears  from  the  Lord  Chancellor's  note  al 
this  case,  that  the  plaintii!,  claiming  as  issue  in  tail  imder  the  will  of  Richard  Tregatrt, 
prayed  to  be  admitted  to  certain  customary  tenements  within  the  borough  of  Laun- 
ceston ;  that  the  defendants  insisted  upon  a  common  recovery  suffered  in  the  Court 
of  Common  Pleas  to  bar  the  entail,  but  which  the  plaintiff  contended  could  not  operate 
on  copyhold  lands.  Upon  the  hearing,  the  Lord  Chancellor  directed  three  iasues  to 
be  tried  : — Ist.  Whether  the  lands  in  question  were  copyhold  or  customary  freehold. 
2d.  Whether  by  virtue  of  the  custom  of  the  borough  or  otherwise,  such  lands  are  capable 
of  being  entailed.  3d.  If  such  lands  could  be  entailed,  then  whether  such  entail  could 
be  barred  by  surrender  or  recovery  in  the  court  of  the  borough,  or  by  a  common  recovery 
suffered  in  the  Court  of  Common  Plou  at  Westmi^tffr,  or  by  which  of  those  methods. 
(Beg.  Lib.  R  1737,  fol.  483.) 

It  appears  that  all  these  issues  were  found  for  the  plaintiff ,  and  that  upon  the  cause 
coming  on  again  on  the  10th  of  November  1739,  a  decree  was  made  according  to  the 
prayer  of  the  bill 

It  appears  by  the  Register's  Book,  that  the  jury  found  that  the  lands  comprised 
in  the  said  surrender  are  customary  freehold  lands,  and  by  virtue  of  the  custom  of 
Dunhaved,  otherwise  Launceston,  the  said  customary  freehold  lands  are  capable  of 
being  entailed,  and  that  such  entail  can  be  barred  only  by  surrender  in  the  court  ni 
the  torough  of  Dunhaved,  otherwise  Launce.^ton,  and  not  by  common  recovery  in  the 
court  of  Common  Pleas  at  Westminster,  and  his  Lordship  directed  an  aooonnt  of  tba 
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rente  and  profits  of  the  said  customary  lands,  and  what  was  coming  on  that  account 
to  be  paid  to  the  plaintiff,  and  ordered  that  poseession  be  delivered  of  Wie  said  customary 
premises,  and  that  he  should  be  admitted  as  tenant  thereof,  according  to  the  custom 
of  the  borough.   (Beg.  Lib.  B.  1739.  fol.  48.) 


[465]  LoMAX  V.  HOLMDEN  and  Others.(l) 
Appeal  from  the  Bolls. 
Julyl8th,  1738. 

A  court  of  equity  does  not  compel  a  purchaser  specifically  to  perform  his  contract  for 
the  purchase  of  an  estate,  where  the  goodness  of  the  .  title  depends  upon  difficult 
and  doubtful  points  of  law.(2) 

The  object  of  the  bill  in  this  cause  was  to  compel  a  specific  performance  of  an  agree- 
ment entered  into  by  the  defendants,  Marriott  and  Buck,  for  the  purchase  of  a  certain 
estate  called  Bovingion  Bury. 

Upon  a  reference  to  see  whether  a  good  title  could  be  made,  the  Master  made  a  special 
report,  stating  that  the  testator  by  his  will  of  the  26th  December  1685,  after  the  pay- 
ment of  his  debts  and  legacies,  devised  all  the  residue  of  his  lands,  comprising  the  pre- 
mises in  question,  to  his  two  sons,  Joshua  and  Thomas,  and  their  heirs,  equally  to  be 
divided  between  them,  to  hold  to  his  two  sons  respectively  for  their  lives,  without 
impeachment  of  waste,  and  then  to  their  first  and  other  sons  in  tail ;  and  if  both  his 
saia  sons  should  die  without  issue  male,  or  such  issue  male  should  die  before  he  or  they 
attained  the  age  of  twenty-one  years,  or  had  issue  male  of  their  body  or  bodies,  then  he 
devised  the  said  hereditaments  to  his  daughter  Elizabeth,  and  to  his  grandchild  Henry 
Appleton,  and  to  their  heirs,  equally  to  be  divided  between  them.  Thomas  Lomax, 
one  of  the  sons  of  the  testator,  for  the  purpose  of  discontinuing  all  estates  tail,  before 
issue  bom,  made  a  feoffment  to  Francis  King  of  the  premises  in  question,  to  the  use 
of  himself  and  his  heirs,  and  then  contracted  with  the  defendant  Marriott  for  the  sale 
C466]  of  tho  estate  and  died,  having  devised  the  purchase  money,  or  if  the  purchase 
could  not  be  completed,  the  estate  to  his  nephew  tne  plaintiff. 

Upon  this  statement  of  the  case,  the  Master  of  the  Bolls  was  of  opinion  that  the  title 
was  good ;  that  there  were  no  cross  remainders  by  implication ;  that  the  remaiiuIerB 
over  were  not  vested  but  contingent  remainders,  and  consequently  destroyed  by  the 
feoffment,  and  accordingly  that  there  was  a  good  estate  in  fee  in  Thomas  Lomax,  and 
decreed  a  specific  performance  of  the  agreement. 

From  this  decree  the  defendants  appealed  to  the  Lord  Chancellor. 

Mr.  Browne,  Mr.  \Yeldon,  and  Mr.  Clarke  for  the  defendants. 

The  first  question  is,  whether  there  are  not  cross  remainders  between  the  sons ; 
if  there  are,  it  is  clear  that  a  good  title  cannot  be  made.  Another  question  will  be, 
whether  the  title  is  so  clearly  good  that  the  Court  will  compel  a  purchaser  to  take  it. 

As  to  the  first,  the  question  arises  between  tenants  in  tail,  therefore  there  may  be 
cross  remainders  by  implication ;  the  testator  intended  to  prefer  all  his  male  to  any 
of  his  female  issue  ;  the  devise  over  to  the  daughters  is  only  in  case  both  his  sons  should 
die  without  issue,  which  implies,  that  if  either  of  his  sons  left  an  issue  mate,  he  should 
have  the  estate.   The  case  of  Sdmes  v.  Meynell,  Baym.  462,  was  not  so  strong  as  this. 

Secondly,  This  is  not  such  a  title  as  a  piuvhaser  can  be  compelled  to  ta^e.  An 
infant,  the  child  of  the  testator's  daughter,  claims  this  estate,  and  he  cannot  be  bound 
till  he  comes  of  age.   It  is  sufficient  if  the  case  is  far  from  being  clear. 

Mr.  Attomey-Gemral;  Mr.  Fazakerley,  and  Mr.  Flayer  for  the  plaintiff. 

The  testator  has  expressly  given  estates  for  life  to  his  sons,  and  estates  tail  to  his 
grandsons.  The  words,  "  if  both  sons  die  without  issue  male,"  cannot  be  construed 
to  be  words  of  limitation,  but  descriptive  of  the  sons  before  mentioned,  and  cannot  be 
construed  so  as  to  enlarge  the  estate  of  the  father. 

That  this  is  the  true  construction  appears  from  the  words  following ; — "  If  such 
issue  male  should  die  before  they  have  attained  twenty-one,  or  had  issue  male  of  their 
bodies."  In  Hdmes  v.  Meynell,  there  was  the  word  "  issue."   In  Comber  [4671 
2  Stra.  969,  the  Court  shewed  an  inclination  not  to  favour  cross  remainders. 

It  is  said  that  if  the  question  be  only  doubtful,  the  purchaser  ought  not  to  be  com- 
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pelled  to  accept  the  title ;  but  if  the  Court  determines  now  that  the  purchaser  need 
not  complete  his  purchase,  it  will  in  effect  detenuine  that  the  estate  shall  never  be  sold. 

July  18,  1738. — Lord  Chancellor.  The  single  question  is,  whether  in  this  case  I 
ought  to  compel  the  purchaser  to  proceed  in  his  purchase,  and  ace^t  a  title  dspmding 
upon  many  doubtful  questions  of  law. 

These  questions  depend  upon  the  construction  of  the  will,  and  the  operation  of  the 
feoffment  The  first  question  is,  whether  there  is  an  estate-tail  by  im^dicatbii  in.  the 
sons. 

It  has  been  held  that  an  implication  should  not  enlarge  an  express  estate,  but  in 
that  case  there  was  no  other  but  an  estate  for  life.   Here  uie  devue  b^ins  with  words 

of  inheritance,  "  them  and  their  heirs."  But  if  there  be  an  estate  tail  in  the  sons,  the 
next  question  will  be,  whether  there  are  cross  remainders  to  them  by  impUcation ; 
for  if  there  are,  the  feoffment  will  be  no  bar,  the  remainders  being  vested.  There  are 
some  strong  cases  of  such  remainders  between  children,  founded  upon  the  supposed 
intent,  and  the  word  both  is  very  material.  But  whether  there  be  cross  remainders 
or  not,  the  next  question  will  be,  whether  the  remainders  to  the  daughters  are  vested 
or  contingent ;  for  if  vested,  these  are  not  barred  by  the  feoffment.  If  the  words  had 
been, "  if  my  sons  shall  die  without  issue,"  the  remainder  over  would  be  vested,  but  the 
words  "  before  twenty-one,  and  without  issue,"  create  the  doubt :  a  Court  of  Law 
would  be  strongly  inclined  against  construing  t^ese  remainders  to  be  conting^t  after 
an  estate  tail  before  givra,  for  such  a  construction  would  put  all  the  lemunderB  in 
the  power  of  the  tenant  for  life. 

It  is  not  necessary  for  me  to  determine  these  points,  I  am  inclined  to  think  with  his 
Honour  upon  the  whole,  that  there  are  no  cross  remainders,  but  contrary  to  his  opinion 
as  to  the  last  remainders  being  contingent,  and  consequently  on  the  operation  of  the 
feoffment,  but  I  give  no  opinion,  because  I  think  that  in  such  a  case  as  this,  the  Court 
ought  not  to  compel  a  purchaser  to  accept  a  title  depending  upon  such  reasonable 
doubts. 

If  these  had  been  only  doubts  which  the  Court  could  have  cleared,  or  if  the  doubts 
had  depended  upon  facts  which  [468]  might  have  been  ascertained,  or  if  there  had  befoi 
long  terms  which  might  have  protected  the  purchaser,  I  should  not  have  thought  it 
sufficient  to  have  let  him  off,  but  as  it  is  discretionary  in  the  Court  to  decree  spedfie 
performances,  I  think  that  this  is  a  case  in  which  it  ought  not  to  he  done.  The  conse- 
quence is  not  that  the  estate  wiU  never  be  sold,  but  that  it  will  not  be  sold  for  so  mask. 
To  the  note  of  this  case,  Lord  Hardieicke  has  added  the  following  memorandum  : — 
As  to  the  point  of  cross  remainders,  I  was  inclined  to  be  of  the  same  opinion  with  the 
Master  of  the  lidls,  that  there  were  none ;  but  as  to  the  question  whether  the  feoff- 
ment had  barred  the  remainders  to  Elizabeth,  the  testators  daughter,  and  his  grand- 
son Henry  AppUton,  I  inclined  to  think  that  the  remainder  was  vested,  and  conse- 
quently not  luirred  by  the  feoffment,  but  I  did  not  give  any  absolute  conclusive  opinion 
upon  those  points  of  law,  but  thought  them  so  doubtful  that  it  being  diBoretionaty 
in  the  court  whether  to  execute  contracts  specifically ;  it  was  unreasonable  to  oompn 
the  purchaser  to  proceed  and  pay  his  purchase  money,  when  the  title  was  liable  to 
80  much  doubt  on  difficult  and  intricate  points  of  law,  which  might  admit  of  great 
variety  of  opinion. 

The  parties  acquiesced  in  this  opinion,  and  by  consent  of  Bucky  the  purchase,  and 
Marriott,  his  trustee,  and  of  the  plaintifFs  in  the  cxosa  cause ;  the  cross  oill,  as  against 
Buck  and  Marriott,  was  dismissed  without  costs. 

The  decree  ia,  his  Lordship  doth  declare,  that  he  is  of  opinion,  that  it  is  not  reason- 
able on  the  circumstances  of  this  cause,  to  compel  the  purchaser  to  complete  his  pur- 
chase, and  by  the  consent  of  the  defendant  Buck,  the  purchaser,  and  tne.  defendant 
Marriott,  his  trustee,  and  also  by  consent  of  the  clerk  in  Court  of  Holmden  and 
Bu^,  the  plaintiffs  in  the  cross  cause,  his  Lordship  doth  order  that  the  cross  bill, 
as  to  defeiulants  Buck  and  Marriott,  be  dismissed  without  costs,  without  prejudice  to 
any  proceedings  to  be  had  by  any  of  the  parties  to  these  suits,  either  in  tluae  cauieB 
or  by  way  of  new  bill  for  an  execution  of  the  trusts  in  the  will  of  the  said  Caf«6  Zonuc, 
and  it  is  ordered  that  Buck  take  back  the  sum  of  £20  deposited  by  him  with  the  BceiBta- 
Reg.  Lib.  B.  1737,  fol  489. 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel  are  taken  from  Ix>rd 
EardvHcke's  Note-book,  the  jud^ent  from  a  manuscript  report. 
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(2)  And  it  seems  now  that  though  in  the  judgment  of  the  Court,  the  better  opinion 
is,  that  a  title  can  be  made,  yet  if  there  is  [a  considerable]  a  rational  doubt,  the  Court 
has  not  attached  bo  much  credit  to  its  own  opinion  as  to  compel  a  purchaser  to  take 
the  title,  but  leaTesthe  parties  to  law,  per  Lord  Eldon,  Stapyllon  t.  Scott,  16  Ves.  274 ; 
and  see  Shapland  t.  Smith,  1  Bro.  C.  C.  75.  D^ne  t.  Coo-^,  1  Ves.  jun.  565.  Shefjield 
T.  Lord  Mulgrave,  1  Ves.  jun.  529.  Rose  v.  Calland.  5  Ves.  188.  Lowes  v.  jLush,  14 
Ves.  547,  and  see  Biscoe  v.  Perkins,  1  Ves.  &  Bea.  485. 


C.  in  1720,  gave  £300  for  an  annuity  of  £30  per  ann.  for  her  life,  payable  out  of  a  persons 
estate,  who  becomes  a  bankrupt  in  1738.  Commissioners  directed  to  settle  the  v^ue 
of  her  life,  and  C.  to  be  admitted  a  creditor  for  such  Taluation,  and  the  arrears  of  her 
annuity,  and  not  for  the  whole  £300. 

In  the  year  1720,  the  petitioner  gave  £300  for  an  annuity  of  £30  per  annum,  for 
her  life,  payable  out  of  the  estate  of  the  person  who  is  now  a  bankrupt,  which  he  not 
bdn^  aUe  to  pay  her  by  reason  of  the  commission,  she  petitioned  to  be  admitted  a 
creditor  for  the  whole  £300. 

Lord  Ckcmedlor  ordered,  that  it  be  referred  to  the  commissioners  to  settle  the  value 
of  her  life,  and  that  she  be  admitted  a  creditor  for  such  valuation,  and  the  arrears  of  her 
annuity,  it  being  unreasonable  she  should  have  the  whole  £300  when  she  had  enjoyed 
the  annuity  eighteen  year8.(2) 

(1)  Thid  case  is  taken  from  Atkyns.  It  does  not  appear  in  Lord  Hardwicke's  N  >te- 
book. 

(2)  Ex  parte  Belton,  1  Atk.  252.  Ex  parte  Artis,  2  Ves.  490.  Ferki-ns  t.  Kempland, 
2  Black.  1106.  Wyilie  v.  WUkes^  Doug.  501.  See  Fletcher  v.  Bathurst,  7  Vin.  71. 
pi.  4.  Cotterel  v.  Hooke,  Doug.  93.  £x  parte /aTMS.  6  Ves.  708.  Ex  parte  "Whitehead^ 
I  Meriv.  Rep.  127.  But  by  6  Geo.  4,  c  16,  b.  64,  it  is  enacted,  that  any  annuity  creditor 
of  any  bankrupt  by  whatever  assurance  the  same  be  secured,  and  whether  there  were 
OT  not  any  arrears  of  such  annuity  due  at  the  bankruptcy,  shall  be  entitled  to  prove 
for  the  value  of  such  annuity,  which  value  the  commissioners  shall  ascertain,  regard 
beiiijg  had  to  the  original  price  given  for  the  said  annuity,  deducting  therefrom  such 
diminution  in  the  vame  thereof  as  shall  have  been  caused  by  the  lapse  of  time  since  the 
grant  thereof  to  the  date  of  the  commission,  and  see  the  56th  sect,  of  the  same  act,  as 
to  the  proof  of  contingent  debts. 


[47Q1  Pdbse  v.  Snabun  :— Robert  Purse,  Plaintiff ;  (1)  and  Robert  Snabun  and  Ann 
Snam-in,  now  the  Wife  of  Charlk  Townsemd,  Infants,  Defendants.  Robert 
Snabun,  an  Infant,  Plaintiff ;  and  Robert  Purse,  Richari)  Ward  and  Anna 
Mabja  his  Wife,  Fairbeard  Swtnburne,  and  Susannah  his  Wife,  and  Ann 
Snablin,  the  Infant,  DefendanU. 


Bcbert  BowUmd,  by  his  will,  after  stating  that  he  intends  to  dispose  of  his  estate,  gives 
his  real  estate  am  two  several  legacies  to  his  nephew,  Robert  Snablin,  and  then  gives 
to  his  niece  Anna  Maria  Snablvn,  £3000,  also  to  his  niece  Ann  Snablvn,  £5000  in 
the  Old  Annui^  Stock  d  the  Sout^  Sea  Company ;  Item,  To  his  niece  S.  Swynimme, 
£3000  in  the  New  Annuity  Stock  of  the  South  S^  Company ;  /tm.  To  his  cousui 
Babert  Purse,  £5000  in  the  Old  Annuity  Stock  of  the  South  Sea  Company ;  and 
after  other  bequests,  gives  the  residue  of  his  real  and  personal  estate  to  his  nephew 
Robert  Snablvn,  and  appoints  Robert  Purse,  his  executor ;  at  the  times  of  making 
his  will  and  of  his  death,  the  testator  was  posseesed  of  only  one  sum  of  £5000  in 
the  Old  Annuity  Stock  of  the  South  Sea  Company  ;  held  that  the  two  legacies  oi 
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£5000  in  the  Old  South  Sea  Annuity  Stock  are  not  specific  l^acies  in  the  atiict 
sense  of  the  term,  but  are  separate  and  distinct  legacies,  to  be  made  good  out  of  the 
personal  assets  of  the  te8tator.(2) 

JRobert  Bowiemd,  on  the  23id  <rf  February  1734,  made  his  will  in  the  words  Id- 
lowing  : — 

[471]  "  I  Robert  Roidand  b«n^  weak  in  body,  but  (A  sound  mind,  do  hereby  make 
my  will,  and  dispose  of  my  estate  m  manner  following,  viz.  first  I  give  and  devise  to  my 
nephew,  Robert  Snablin,  and  his  heirs,  all  my  freehold  and  copyhold  estates,  situate  in 
the  Isle  of  Ely,  Friday-street^  London^  and  in  or  near  Five  Foot  Lane,  in  Surry,  or  any 
where  else.  And  I  give  to  my  said  nephew  Robert,  £2600  in  the  Bank  Stock,  and  £1500 
in  the  East  India  Stock. 

Item,  I  give  to  my  niece  Anna  Maria  Snablin,  £3000. 

Item,  I  give  to  my  niece  Ann  Snablingy  £5000  in  the  Old  Annuity  Stock  of  the 
South  Sea  Company. 

Item,  I  give  to  my  niece  jS'tuannoA^  Swynbume,  £3000  in  the  Kew  Annuity  Stock 
of  the  South  Sea  Company. 

Item,  I  give  to  my  cousin  Rdtert  Purse,  £6000  in  the  Old  Annuity  Stock  of  the  Soath 
Sea  Company. 

Item,  I  give  to  my  servants,  Joseph  Ambrose  and  Sarah  Spratley  £30  a-f»ece,  and 
I  give  to  Mr.  Wenham  and  his  wife,  ot  Ely,  £5  a-piece  ;  the  rest  and  residue  of  my  estate 
both  real  and  personal.  I  give,  devise,  and  bequeath  to  my  [472]  said  n^hew,  Bt^t 
Snablin,  his  heirs,  executors  and  administrator,  and  I  make  and  appoint  my  said 
cousin  Robert  Purse  full  and  sole  raEecutor  of  this  my  will." 

The  testator  died  in  the  month  of  March  1734,  and  at  the  time  of  malfing  fajg  will 
and  of  his  death  was  possessed  tA.  the  sum  of  £5000  in  the  Old  Annuity  Stock  of  the 
South  Sea  Company  and  no  more. 

In  Trinity  Term  1735,  Robert  Purse  filed  a  biU  against  Robert  Snablin  and  Ann 
Townsend,  then  Ann  Snablin,  claiming  his  legacy  of  £5000  Old  South  Sea  Annuities. 

Ann  Snablin  by  her  answer  also  claimed  her  legacy  of  £5000  OU  South  Sea  An- 
nuities. Rdiert  SiuMin  by  his  answer  insisted,  that  only  one  sum  of  £5000  Old  South 
Sea  Annuities  was  payable,  being  the  whole  of  what  the  testator  was  possessed  d  in 
that  fund. 

Robett  Snablin  also  filed  a  cross  bill  for  the  direction  of  the  Court  as  to  these  legacies. 

A  decree  having  been  made  at  the  Rolls,  for  the  purpose  of  taking  the  necessary 
accounts ;  the  Master,  reported  that  the  penonal  estate  of  the  testator  was  sufficient 
to  par  all  the  specific  and  other  legacies. 

These  causes  coming  on  a^n  upon  die  Master's  report,  his  Honour,  on  the  22]id 
of  December  1737,  delivered  his  judgment  as  fdlows. 

The  sincle  question  in  this  case  is,  whether  two  sums  of  £5000  are  devised.  How 
would  this  be  in  a  devise  of  lands  at  common  law,  for  some  ailment  may  be  drawn 
from  laws  by  parity  of  reason,  although  they  do  not  actually  govern  the  case.  It  is 
said  arguendo  in  Plowden,  Paramore  v.  Yardtey,  that  where  the  same  lands  are  devised 
in  two  persons,  the  last  devise  is  a  revocation  of  .-the  first ;  but  that  is  not  law,  for  in 
Cro.  El.  9,  and  Yelv.  209,  it  is  said  that  they  are  joint  tenants,  and  bo  I  take  it  that  th^ 
are,  and  not  tenants  in  common,  for  the  iiUient  is  that  they  should  both  take  the  whole. 

The  intent  is  the  same  in  lancU  and  in  personalty.  Where  the  same  thing  is  given 
in  two  dauses,  it  is  the  same  thing  as  if  it  lutd  been  given  in  on^  for  a  wiU  is  an  instu- 
taneous  act. 

But  the  case  before  us  is  to  be  judged  by  the  Ecclesiastical  law  which  goveros  in 
I^^ies,  and  which  is  a  compound  of  the  avil  and  canon  law  under  the  allowance  of 
the  common  law,  for  it  binds  not,  either  as  civil  or  as  canon  law. 

We  need  not,  I  think,  go  any  further  than  Swi-nhume,  who  is  a  very  good  authori^ 
to  determine  this  point.  See  [473]  Swinb.  4th  ed.  454 ;  Domat,  Dr.  Strahan's  ed. 
191,  and  the  cases  there  cited. 

It  is  objected  that  the  testator  does  not  say  my  South  Sea  Annuities,  but  jdmng 
the  subject  matter,  he  says  the  same  thing.  In  the  preamble  dL  the  will  he  says,  I 
devise  ray  estate  in  manner  following,  and  the  words,  I  give,  necessarily  im|dy  Bome- 
thing  which  he  had  to  give,  and  in  all  the  other  devises  it  turns  out  to  be  so. 

As  to  its  being  to  be  made  good  out  of  the  residuum ;  Swinb.  137,  is  in  point  for 
the  defendant. 

Perhaps  at  the  tune  he  made  his  will,  he  intended  to  purchase  more  stock ;  and  if  he 
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had  done  it,  it  would  have  heen  good  for  both,  but  as  he  has  not  done  it,  the  consequence 
is,  that  he  either  altered  or  did  not  complete  his  intention.  I  admit,  that  upon  die 
face  of  the  will  a  supposition  arises  that  he  had  stock  to  satisfy  both  devises,  but  the 
fact  being  otherwise  controuls  that  supposition.  It  is  a  strange  notion  to  suppose  a 
legacy  partly  specific,  and  partly  pecuniary.  If  the  testator  thought  that  he  had  two 
sums  of  £5000  South  Sea  Annuities,  and  in  fact  had  but  one.  it  is  plain  from  Sioinbumet 
that  one  only  passes ;  and  can  any  one  conceive  that  he  would  have  devised  as  he  has 
done  in  this  case,  if  he  had  known  that  he  had  but  one,  and  did  not  intend  to  purchase 
more  Y 

In.  AsAton  v.  Aghion^  head  TaUiot,  went  upcm  the  nature  of  the  legacy  which  he 
held  to  be  clearly  specific. 

In  Partridge  v.  Partridge,  the  question  was  whether  a  sale  of  the  stock  was  an 
ademption  of  the  legacy,  and  the  legacy  was  held  not  to  be  specific,  for  this  reason ; 
because  it  was  unpoesible  to  take  a  specific  £1000  out  of  a  mass  of  £1600,  and  Lord 
Talbot  said  that  there  were  some  things  so  specific  that  they  can  be  satisfied  by  nothing 
else ;  but  stocks  though  specific,  are  not  so,  and  accordingly  decreed  it  no  ademption. 

In  all  other  parts  of  the  will  he  has  given  nothing  but  what  he  had.  He  must  be 
considered  as  having  done  so  in  this,  and  all  the  authorities  agree  that  the  legatees  must 
divide  it  between  them. 

His  Honour  decreed  that  but  one  £5000  old  South  Sea  Annuities  passed  b^  the  will, 
and  that  the  £5000  old  South  Sea  Annuities,  which  the  testator  had  at  the  time  of  his 
death*  and  the  interest  grown  due  since  his  death  must  be  divided  between  Bobert 
Purse  and  Ann  SnaUin,  and  directed  the  necessary  transfers. 

[474]  From  this  part  of  the  decree,  Robert  Purse  and  Ann  SnaUiUy  now  the  wife  of 
Charies  Toionsend,  jointly  appealed,  claiming  to  have  £5000  old  South  Sea  Annuities, 
each  made  good  to  them  out  of  the  tratator's  personal  estate. 

Mr.  Attorney-General,  Mr.  Fasakeriey.,  and  Mr.  Clarke  for  the  appellants. 

There  are  two  questions. 

First,  What  the  testator's  intention  really  was  1 

Secondly,  Whether  that  intention  can  take  effect  t 

The  intention  is  clear  that  each  le^tee  should  have  £5000.'  £ach  bequest  begins 
with  the  introductory  word,  Item.  It  is  the  same  as  if  he  had  said,  I  give  to  each  of 
them,  Ann  Snaidin  and  Bdxrt  Purse  £6000  old  South  Sea  Annuities.  But  it  is  said 
that  this  intuition,  however  plun,  cannot  take  e&ct,  because  the  testator  was  not 
poBseBsed  of  that  which  he  afiects  to  give.  But  he  does  not  pretend  that  he  was 
possessed  of  it ;  he  does  not  give  my  South  Sea  Stock,  but  £5000  South  Sea  Stock 
generally.  A  legacy  of  £5000  in  money  is  good,  although  the  testator  does  not  leave 
one  shilling  in  specie.  Lands  pass  by  a  will,  but  a  will  of  personal  estate  is  only  a 
direction  to  the  executor  in  what  manner  to  dispose  of  the  personal  estate,  the  whole 
of  which  is  vested  in  him.  Here  he  has  directed  him  to  transfer  £5000  South  Sea 
Annuities  to  each  of  the  legatees.  Testators  frequently  give  rings,  and  the  executor 
IB  bound  to  procure  them. 

If  the  testator  had  had  no  stock  at  all,  there  would  have  been  no  question.  The 
testator  might  have  intended  to  purchase  more  stock  in  his  lifetime,  why  may  not  the 
executor  do  it  for  him  1  A  devise  of  quantity  is  never  held  to  be  specific,  Swinb. 
part  3,  sect.  5,  because  the  executor  may  go  to  the  market  and  buy  it. 

So  it  is  of  things  consisting  in  numlm',  although  some  part  be  extant  amongst 
the  testator's  goods,  Swinb.  part  7,  sect  10. 

Mr.  Idle  and  Mr.  Wilbraham  for  Tovmsend  and  his  wife,  late  Ann  SnaUin. 

The  two  legatees  cannot  be  joint  tenants  of  the  £5000  South  Sea  Stock,  of  which 
the  te^tor  was  possessed,  because  the  legacy  is  not  specific ;  and  the  only  case  in  which 
two  legatees  are  considered  as  joint  tenants  is  where  the  thing  given  is  single  and 
specific ;  and  where  there  cannot  be  two  of  the  same  kind,  Cro.  £1.  9,  Yelv.  209,  Cro. 
Jac  290.  If  a  testator  having  two  daughters  gives  £500  in  jewels  to  [475]  one,  and 
£500  in  jewels  to  the  other,  Sad  has  ozuy  £500  worth  of  jewels,  must  not  jewels  be 
purchased  for  the  other  % 

Mr.  Brovme,  Mr.  Hamilton,  Mr.  Waller  and  Mr.  Murray  for  the  ctefendaut  Mobert 
Snablia. 

It  is  clefur  that  testator  intended  to  give  the  particular  stock  which  he  had  and 
no  more,  and  that  these  legacies  are  specific.  He  b^ns  his  will  by  declaring  his  inten- 
tion to  dispose  of  his  estate  not  to  give  any  thing  which  he  had  not.   It  is  said  that  he 
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does  not  use  the  words  my  stock,  but  the  word  my  is  not  used  in  any  of  the  other  bequeete 
of  stock. 

If  the  estate  had  been  deficient  to  pay  all  the  legacies,  could  the  pecuniary  legatees 
have  insisted  upon  this  £5000  stock  being  applied  to  pay  them  ;  but  if  the  first  bequest 
to  Ann  Snablin  is  specific,  the  other  to  Robert  Purse  must  be  so  too,  for  they  are  in  the 
same  words.  If  the  assets  should  not  extend  to  pay  both,  which  is  to  keep  the  spedfie 
thin^,  and  which  to  abate  ¥  Money  in  stock  is  only  a  jjarticular  sum,  lent  upon  a 
particular  security,  it  is  like  a  bequest  of  money  in  a  particular  place.  If  the  testator 
mtended  to  confer  a  benefit  to  a  particular  amount,  and  not  to  give  a  specific  part  of 
his  property  vested  in  a  particular  stock,  why  should  he  wish  the  money  given  to  be 
invested  in  stock,  which  is  of  so  fluctuating  a  value,  and  which  not  being  settled,  the 
legatee  might  immediately  reconvert  into  money.  If  the  testator  had  no  South  Sea 
stock,  the  case  would  have  been  different,  because  there  would  be  no  room  to  suppose 
that  the  testator  had  made  a  mistake.  The  cases  in  Smnburw  are  of  things  consisting 
only  of  quantity  without  any  expression  pointing  out  any  thing  specific.  In  Ashtm  t. 
Ashtony  22  Nov.  1735,  the  testator  gave  £6000  South  Sea  Annuities  to  his  executor, 
in  trust  that  he  should  sell  and  dispose  of  the  same,  as  soon  as  might  be  alter  his  decease. 

The  testator  had  only  £5350,  and  it  was  held  that  the  sum  should  not  be  made  up 
by  the  executor ;  the  Lord  Chancellor  saying  that  it  was  plainly  the  testator's  intentim 
to  give  only  the  stock  which  he  had. 

In  Partridge  v.  Partridge,  27th  November  1736,  Lord  Talbot  declared  that  there 
waa  a  difference  between  the  caaes  where  the  testator  had,  and  where  he  had  not  the 
thing  given,  that  in  the  latter  case  the  executor  must  purchase. 

Oct.  28,  1738. — Lord  Chancellor.  The  general  question  upon  this  appeal  is  whether 
the  two  legacies  of  £5000  in  the  old  South  [476]  Sea  Annuities,  the  one  given  to  the 
testator's  niece,  Ann  Snablin,  and  the  other  to  his  cousin,  Robert  Purse^  are  to  be 
considered  as  gifts  of  the  same  sum  or  quantity  of  £5000  in  South  Sea  Annuities,  or  d 
different  sunu  or  quantities  in  that  fund. 

If  they  are  to  be  taken  as  gifts  of  the  same  sum  or  quantity  of  South  Sea  Annuities, 
then  it  has  not  been  disputed  at  the  bar  on  either  side,  but  that  the  consequential 
direction  given  by  the  decree  which  has  been  made  at  the  BcUi^  for  dividing  that  sum 
equally  between  the  plaintiff  Purse,  and  the  defendant  Ann  Snablin  is  right ;  but  if 
these  two  legacies  are  to  be  taken  as  distinct  gifts  of  two  several  sums  or  quantities 
of  £5000  in  old  South  Sea  Annuities,  then  the  foimdation  of  this  decree  totally  fails. 

In  order  to  determine  this  question,  the  first  and  principal  thing  to  be  taken  into 
conBideration  m  the  intention  of  the  testator  expressed  m  his  will. 

And  of  this  I  can  conceive  no  doubt.  He  has  declared  his  mind  in  plain  words, 
"  that  he  gives  £5000  in  the  old  Annuity  Stock  of  the  South  Sea  Company  to  the  one, 
and  afterwards  that  he  gives  £5000  in  the  old  Annuity  Stock  of  the  South  Sea  Com- 
pEuiy  to  the  other. 

Did  the  testator  intend  to  ^ve  that  entire  sum  to  Ann  Snahiin  the  first  legatee 
when  he  Wrote  or  dictated  that  clause  which  stands  prior  in  his  will  1  I  bdiere  ths 
will  nc^  be  denied.  How  then  can  it  be  disputed  whether  when  he  wrote  or  tUctated 
the  second  dause  he  did  not  mean  the  same  thing  by  the  very  same  words  % 

To  avoid  the  force  of  this,  two  different  ways  of  arguing  have  been  used  on  the  sido 
of  the  residuary  legatee  which  happen  to  be  inconsistent  with  each  other. 

The  first  was,  that  the  testator  being  possessed  of  no  more  than  £5000  old  South 
Sea  Annuities,  intended  only  to  dispose  of  what  he  had,  and  either  mistook  the  quantity 
he  was  possessed  of,  or  else  had  forgot  that  he  had  ^iven  it  away  by  the  former  clause ; 
but  when  a  man  has  expressed  himself  in  his  will  m  plain  words  mistake  or  ignortvm 
of  the  nature  of  his  estate,  or  of  the  circumstances  of  his  affairs,  is  never  to  be  presumed, 
if  by  any  construction  a  reasonable  consistent  meaning  can  be  found  out. 

Here  the  difference  is  so  great  between  the  quantity  whereof  he  was  poaeeaed, 
and  what  is  given,  that  it  is  nighly  improbable,  nay  almost  impossible,  that  a  man 
whose  drcumstances  lay  in  so  narrow  a  compass  as  the  testatora  [477]  appear  to  have 
done,  could  be  so  widely  misttdien.  Indeed,  if  a  man  devises  certain  lan^  by  a  particular 
description,  or  gives  any  other  particular  specific  thing  as  his  own,  which  he  hath  not, 
that  is  clearly  a  mistake,  or  perhaps  a  mark  of  insanity,  or  that  he  designed  to  amuse, 
or  put  a  jest  upon  the  legatee ;  as  it  is  said  in  the  digest,  magis  derisorium  est  qua» 
utile  legatum.  Dig.  De  le  gatiset  fidei  commissiSt  Lib.  1,  leg.  71.  But  this  is  nefer 
said  but  from  necessity,  and  where  there  is  no  possibility  of  avoiding  it. 
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As  the  testator  is  not  to  be  charged  with  mistake  or  igfwmnce  of  his  circumstances, 
neither  shall  he  with  forgetftdness  of  himself  or  his  own  acts,  unless  from  the  necessity 
of  the  case.  Thus  when  he  mvea  the  same  land  by  name,  or  the  same  individual  chattel 
twice  over  in  his  will,  it  is  difficult  to  account  for  it  but  h-om  forgetftdness ;  but  no  case, 
authority,  or  opinicm  has  been  produced  where  that  has  been  held  upon  a  legacy  con- 
sisting in  quantity  or  number  only.  But  if  in  any  such  case  that  inight  be  admitted, 
yet  to  do  it  here  would  be  the  greatest  strain  that  ever  was  made,  ^e  latter  legacy 
follows  so  close  upon  the  heels  of  the  former,  scarce  two  lines  of  the  will  intervening, 
that  there  is  hudly  room  for  a  possibility  of  his  forgetting  the  first  A  man  of  under- 
standing and  memory  sufficient  to  make  a  testament,  as  this  person  must  be  allowed 
to  be  by  his  will  b^ng  proved,  cannot  be  presumed  so  soon  to  have  foi^t  it. 

The  other  answer  offered  was  that  the  testator  intended  by  the  second  clause  to 
give  the  very  same  £5000  South  Sea  Annuities  to  Bobert  Purse,  which  by  the  first  he 
Had  given  to  Ann  SnaUin,  in  order  to  make  them  joint  tenants,  that  the  one  might 
take  one  moiety,  and  the  other  the  other  moiety. 

This  (as  I  said  before)  is  inconsistent  with  the  other  way  of  accounting  for  it,  for 
mistaJte  of  the  quantity,  or  forgetfulness  of  the  former  bequest,  do  both  of  them  exclude 
any  actual  intention  to  divide  the  same  sum  of  £5000  South  Sea  Annuities  between 
them ;  the  supposition  of  such  an  intmtion  makes  him  know  what  he  was  doing, 
and  yet  makes  him  guilty  of  the  greatest  absuidity  of  all. 

Would  any  man  who  had  just  before  given  the  whole  sum  to  one  person,  and  then 
immediately  change  his  mind  so  as  to  intend  to  give  one-half  of  it  to  another  person, 
have  expressed  that  by  giving  the  whole  to  the  last  1  It  is  next  to  an  impossibihty 
that  he  should ;  he  would  either  have  varied  [478]  the  first  clause,  or  else  had  his  will 
transcribed  over  again,  or  else  have  said,  my  will  is,  that  Bcbert  Purse  shall  have  one- 
half  of  the  £5000  old  South  Sea  Annuities,  which  I  have  before  given  to  Ann  Snahlin, 
OT  have  used  some  expression  to  that  eSect. 

This  is  one  of  those  things  which  are  so  obvious  that  the  fact,  and  the  natural  turn 
and  operation  of  any  man's  mind  speak  it  plainer  than  any  aq^ument  or  comment  can 
do. 

After  having  said  thus  much,  I  shall  take  it  dearly  to  have  been  the  testator's  in- 
tention to  give  the  full  quantity  of  £6000  oU  South  Sea  Annuities  to  Robert  Purse, 
and  then  the  next  consideration  will  be,  whether,  upon  the  words  of  tihis  bequest 
such  incention  can  have  effect. 

Now  there  can  be  no  rule  or  principle  more  certain  in  the  construction  of  wills 
that  such  exposition  ought  to  be  made,  as  that  every  clause,  nay,  every  word  contained 
in  them  shau  have  effect  and  be  fulfilled  if  that  can  be  attained  consistently  with  the 
rules  of  law. 

Let  it  be  enquired  then  what  rule  of  law  stands  in  the  way  in  the  present  case. 

Nothing  can  be  more  free  and  unrestrained  than  that  power  which  a  man  has  to 
dispose  of  his  personal  estate ;  it  is  larger  than  that  which  the  law  of  England  aves 
him  over  his  real  estate ;  for  as  it  enures  not  as  a  grant  or  conveyance  of  the  tmng, 
but  as  a  directicm  to  the  ra»cutor  how  to  administer  bis  effects  after  his  death,  he  may 
give  even  that  which  he  is  not  possessed  of  at  the  time  of  making  his  will,  and  dispose 
of  it  in  what  shape  he  pleases. 

But  to  this  it  is  objected,  that  both  at  the  time  of  making  his  will,  and  at  the  time 
of  his  death  he  had  no  more  than  £5000  old  Annuity  Stock,  and  the  will  must  be  under- 
stood relatively  to  what  he  had  at  the  one  period  or  the  other,  and  therefore  both  the 
legatees  can  only  have  that  sum  divided  between  them. 

It  was  observed  in  the  argument  of  this  case  that  the  testator  has  not  in  either  clause 
described  the  Annuities  by  the  word  my  or  any  other  word  denoting  either  a  property 
or  possession  of  those  Annuities  in  himself,  and  therefore  did  not  intend  so  to  confine 
it,  and  though  this  oteervation  was  treated  as  beiog  of  little  weight,  and  certunly 
in  many  cases  is  too  slight  to  deserve  any  stress,  yet  as  this  case  is  drcumstanced,  it 
may  be  conaderable. 

The  civil  law  lays  great  stress  on  the  use  or  omission  of  this  word  in  legacies, 
Dig.  de  legatis  et  fidei  commissis,  lib.  3,  [479]  I-  71-  verbo  suum  ;  cum  suae  ancillcB 
sive  send  i/n  testamento  scribuntvLT,  his  designari  videntur  quos  Paterfamilias  suonim 
numero  habuiL   Eadem  in  omnibus  rebus  quas  suae  ^is  UgaimrU  dicenda  sunt. 

This  is  followed  by  other  texts  to  the  same  purpose,  and  so  iaDomeUEng.  Tr.  vol.  2, 
p.  159. 
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Not  that  die  use  of  this  or  that  particular  word  is  necessaiy,  for  if  by  any  deBonption. 
intimation,  or  hint  in  the  will,  it  appeais  that  the  testator  intended  to  give  otur  out 
of  the  particular  fund  or  quantity  whereof  he  waa  or  should  be  poeseased  at  his  death, 
that  may  confine  it ;  but  where  nothing  of  that  sort  appears,  but  his  words  are  eipreea, 
that  the  legatee  shall  have  the  goods  bequeathed,  it  may  take  efiect  as  an  injunction 
to  his  executor  to  purchase  or  procure  those  goods  for  the  legatee,  at  least  so  far  as 
they  are  not  found  among  his  assets,  which  is  a  proper  will,  because  it  is  a  direction 
in  what  manner  he  would  have  his  personal  estate  administered  and  appUed  after  his 
death. 

It  was  said  indeed  by  the  counsel  for  the  residuary  le^tee,  that  this  will  is  penned 
in  as  strict  a  manner  as  if  it  had  been  said  my  <Ai  Annutnss,  but  it  is  introduced  witii 
the  words  /  ditwae  of  my  estate  ;  but  that  does  not  by  any  means  amount  to  tho  same 
as  describing  U>£  thing  particularly  given  by  the  word  my ;  because  wh^er  the 
legacy  is  to  take  effect  out  of  the  specific  goods  whereof  the  testator  is  possessed,  or  bj 
purchase  of  the  executor  out  of  his  assets  at  large,  it  is  equally,  both  in  reason  and 
propriety  of  speech,  a  disposition  of  his  estate. 

The  consequences  from  hence  is,  that  these  legacies  to  Ann  Snahlin  and  Bobert 
Purse  may  very  consistently  with  the  rules  of  law  take  effect  as  directions  to  the  exe- 
cutor to  purchase  so  much  old  South  Sea  Annuities,  in  order  to  perform  them,  so  far 
as  the  quantity  he  had  was  deficient 

For  this  there  are  many  authoritiee  in  the  books  oi  civil  law,  which  in  casea  of  mere 
personal  legacies,  as  this  is,  so  far  as  that  law  has  hem  reo^ved  and  allowed  in  Eng^amd 
must  be  the  rule,  Svnnb.  part  7,  sect.  24,  the  last  in  the  book,  has  these  words ;  where 
the  legacy  is  general,  or  consisteth  in  qtiantUy,  as  when  the  testator  doth  bequeath 
a  horse  or  an  ox,  not  this  horse  or  that  ox,  or  when  he  bequeaths  certain  quarters 
of  wheat  or  other  grain,  not  this  or  that  grain  lying  in  such  a  barn  or  gamer,  this  kind 
of  legacy  cannot  perish,  though  all  the  testators  cattle  do  [480]  perish,  and  all  his  com 
be  consumed,  and  therefore  the  legatary  may  recover  his  legacy. 

This  passage  seems  to  suppose  that  testator  once  had  the  thing  bequeathed,  but  in 
another  place,  he  in  terms  excludes  that ;  part  3,  sect.  6,  page  179  of  the  last  edilioa; 
ha  says,  concerning  goods.  If  the  testator  do  bequeath  any  such  thing  in  general  terms, 
as  a  horse  or  an  ox,  although  he  has  neither  horse  nor  ox  at  the  time  of  his  testame^ 
nutde,  neither  yet  at  the  time  of  his  deaths  the  legacy  is  not  therefore  vend,  but  the  ezecutOT 
is  bound  to  deliver  a  horse  or  an  ox. 

In  sect.  5  of  the  same  part,  p.  173,  he  puts  a  much  stronger  case  than  any  of  these 
where  the  same  point  of  law  is  affirmed. 

He  says  not  only  that  thing  may  be  devised  or  bequeathed  by  the  testator  which  is 
truly  extant,  or  hath  an  apparent  being  at  the  time  of  making  the  will,  or  the  death 
of  the  testator,  but  that  thing  also  which  is  not  in  rerum  natura  whilst  the  testator 
liveth ;  therefore  it  is  lawful  for  the  testator  to  bequeath  the  com  which  shall  be  sown, 
or  grow  in  such  a  soil  after  his  death,  or  the  lambs  which  shall  come  of  his  flock  of  sheep 
the  next  year,  depasturing  in  such  a  field ;  but  if  there  shall  be  no  such  com  growing 
in  that  soil,  nor  any  laml»  aruing  out  of  that  flock,  then  the  l^acy  ia  of  no  effect, 
because  no  such  wing  at  all  is  extant  as  was  bequeatiied ;  but  if  the  testator  devisB 
a  certain  quantity  of  grain,  or  number  of  lambs,  as  for  the  porpose,  twenty  quatisxs 
of  com,  or  twenty  lambs,  and  doth  will  and  devise  that  the  same  shall  be  paid  out  of 
the  com  which  shall  grow  in  such  a  field,  or  arise  out  of  his  sheep  depasturing  in  such 
a  ground,  though  not  so  much  or  no  com  there  grew,  or  not  any  or  not  so  many  lavAs 
there  arise  ;  yet  nevertheless  the  executor  is  compelled  by  law  to  pay  the  whole  l^acies 
entirely,  because^the  mention  of  the  soil  and  of  the  flock  was  rather  by  way  of  demonstra- 
tion tlum  by  way  of  condition ;  rather  shewing  how  or  by  what  means  the  legacy  mi^t 
be  paid,  than  whether  it  should  he  paid  at  aJL  With  these  opinions  agrees,  Domat 
vol.  2,  lib.  4,  of  Legacies,  tit.  2,  sect.  3,  No.  18,  19,  and  21. 

The  whole  of  tUs  is  grounded  upon  express  texts  in  the  civil  law  relating  to  legacieB 
consisting  of  quantity  or  number,  many  of  which  are  put  in  the  Digest,lib.  33,  tit. 
6,  De  Triticoy  Vino,  vel  OUo  legaMs  leg.  3.  Si  mi  vmum  nt  lega^^y^ium  onUum 
amphorarum,  cum  nullum  vinum  (testator)  rdiquisset :  vinum  kcBredem  emplurum 
et  prcBstaturum. 

Domat  in  observing  upon  this  text,  says,  if  the  legacy  were  of  a  certain  quantity 
of  com  without  determining  whence  it  should  be  taken,  the  quantity  would  be  due 
ahhough  there  were  no  com  in  the  inheritance,  in  the  same  manner  as  a  leg^y  of 
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a  sum  of  money  which  would  be  equally  due  whether  there  were  any  money  in  the 
succession  or  not. 

To  the  same  purpose,  Mynsingerus  in  his  Apotelesma  or  Scholia  upon  Justinian's 
Instilutes,  Lib.  2,  tit.  20.  De  Ugaiis,  sect.  Si  Generaliter.  Venio  ad  legatum  tertii 
generis  earum  scilicet  rerum  quce  numero  pondere  mensurave  limitantur.  El  si  quidem 
iaie  legatum  sit,  puta  aliquod  pondus  olei,  aut  olei  boni,  non  adjecta  qualitate  prosus 
speeifusata,  hoc  est  optimi  ;  tunc  hceredis  est  electio  non  legatarii. — Et  valet  ejusmodi 
legatum,  eUi  nihil  earum  rerum  testator  reltquerU,  teneturque  hceres  aliunde  emere 
et  legatario  offerre — Communicabitia  enim  quautas,  quee  in  hujusmodi  rebus  est,  tale 
legatum  oonservat.  Nisi  forte  testator  de  rebus  propriis  senaerit,  ut  qui  diaurit,  Vini 
mei  amphoras  decern,  rel  frumenti  mq  viginti  corbes  Titio  do,  lego.  Turn  enim  non 
alia  vel  vina  vel  frumenta  debentur,  quam  quos  in  defuncti  pat-nmonio  reperiuntur. 

Here  by  the  way  you  may  observe  that  great  stress  is  laid  on  the  distinction  between 
the  testator's  leaving  or  bequeathing  the  quantity  generally,  and  his  restraining  it 
to,  and  describing  it  as  being  his  ovm  by  the  word  my. 

But  what  I  chiefly  cite  this  author  for  is  that  he  lays  down  the  reason  of  the  deter- 
minations upon  legacies  of  this  kind  with  peculiar  clearness.  That  the  communicable- 
ness  of  things  of  uiis  nature,  whereby  he  means  their  being  vendible  and  the  subject 
of  traffic  and  generally  to  be  had  at  a  market  price,  supports  such  legacies. 

Why  may  not  the  same  rules  hold  as  to  stocks  %  They  are  indeed  a  new  kind  of 
pnqieity  into)duced  amongst  us  in  the  last  age,  but  then  men's  wills  and  iustruments 
are  always  to  be  ccmstrued  according  to  the  condition  and  circumstances  of  times  and 
things,  under  which  they  are  made ;  and  stocks  are  as  changeable  and  fluctuating ; 
one  parcel  of  stock  as  like  and  as  equal  to  another ;  they  are  as  much  the  subject  of 
trafac,  and  as  easy  to  be  bought  at  market  by  an  executor  to  enable  him  to  perform 
the  will,  as  any  [482]  of  the  species  mentioned  in  the  books,  which  I  have  cited. 

Indeed  if  the  surplus  of  the  estate  over  and  above  the  particular  legacies  would 
not  have  held  out  to  purchase  sufficient  to  make  up  these  legacies,  that  might  have 
been  a  strong  objection.  But  the  case  is  entirely  deliverra,  from  this  difficulty 
by  the  Master's  report,  which  expressly  certifies  that  the  persontd  estate  left  by  the 
testator  at  his  death  vxts  more  than  suffhieni  to  make  good  aU  the  specific  and  t^her 
legacies  given  by  his  will. 

If  that  be  so  surely  all  his  legacies  ought  to  be  satisfied.  Suppose  the  testator 
had  given  £5000  in  money  to  Bobert  Purse,  and  had  died  possessed  of  no  ready  money, 
but  had  left  sufficient  in  South  Sea  Annuities  to  answer  it,  the  South  Sea  Annuities 
must  undoubtedly  have  been  turned  into  money  to  make  gcxxl  that  pecuniary  legacy  ; 
and  let  any  man  shew  me  a  substantial  reason  why  in  like  manner  his  money  or  other 
assets  should  not  be  turned  into  South  Sea  Annuities  to  make  good  these  legacies 
of  annuities. 

Anothrar  objection,  and  that  principally  relied  on,  was,  that  the  bequest  to  Bobert 
Purse  is  a  specific  legacy ;  and  therefore,  if  the  thing  given  be  not  found  amongst  the 
assets  the  legacy  fails. 

In  order  to  examine  this  objection  to  the  bottom,  it  is  necessary  to  conrader  and 
settle  the  notion  of  a  specific  legacy. 

Now  it  seems  to  me  that  there  are  two  kinds  of  testamentary  gifts  that  pass  with  m 
under  the  name  of  specific  legacies. 

The  first  of  a  particular  individual  chattel  or  thing  specially  described  and  distin- 
guished from  all  others  of  the  same  kind  :  as,  my  grey  horse,  my  signet  with  arms,  &c. 

The  other  is,  when  some  goods  of  a  particular  kind  or  species  are  given  which  the 
executor  may  pay  or  satisfy  by  deUvering  the  like  quantity  or  value  of  that  kind 
or  species  to  the  legatee,  as  a  horse,  or  an  ox,  such  a  quantity  of  wheat,  or  such  a  number 
of  sheep,  &c. 

The  first  of  these  is  what  is  strictly  and  most  commonly  meant  by  the  term  specific 
legacy,  though  perhaps  that  term  considered  criticaily  and  according  to  the  original 
force  of  the  words  may  not  be  very  correct,  for  it  is  more  properly  an  individwU  legacy ; 
this  is  confessed  by  Mynsingerus,  in  the  book  and  section  already  mentioned  which  is 
cited  by  Mr.  Swinburne  in  his  Margin. ;  but  I  [483]  consulted  the  original  book  and 
the  words  are : — Species  juriscontultis  est  quod  Individuum  DialeStiei  appellant, 
iU  Davus,  Bucephalus. 

The  lawyers  call  that  a  species  which  k)gicians  call  an  /ndtviduum,  nod  the  like 
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observation  is  made  by  Vinnius,  in  his  commentary  on  the  same  text  of  the  Instita- 
tions,  lib.  2,  De  Ugatis  tit.  20,  sect.  Si  genercUUer : 

It  must  be  admitted  that  if  such  a  gift  be  made,  and  the  thing  be  not  to  be  found, 
the  legacy  fails  ;  or  if  it  be  given  in  one  part  of  the  will  to  A.  and  in  another  to  B,  they 
must  take  it  between  them,  unless  the  latter  clause  imports  a  revocation  of  the  former ; 
for  it  was  truly  said,  that  those  cases  of  construing  the  two  legatees  to  be  joint  ienantt 
are  where  the  thing  given  is  individual  and  single ;  and  there  cannot  be  two  of  them. 
In  these  caaes  also  if  the  thing  be  disposed  of  by  the  testator  or  perish  in  his  hfstime, 
it  is  an  ademption  of  the  legacy,  and  the  eiKcutor  is  not  bound  to  supply  it. 

To  affirm  that  this  gift  of  £5000  in  Old  South  Sea  Annuity  Stock  to  BobeH  Pune  is  a 
specific  legacy  in  this  sense  is  merely  to  beg  the  question,  and  take  the  matter  in  dispute 
for  granted  ;  for  it  is  the  same  thing  as  to  say  that  it  is  a  legacy  of  the  individual  sum  (A 
£5000  Old  South  Sea  Annuities  whereof  the  testator  was  possessed  which  is  the  very 
point  to  be  proved.  In  order  to  determine  that,  you  must  first  settle  what  is  the  true 
construction  of  the  words  of  the  will,  and  what  was  the  intention  of  the  testator,  out  of 
all  which  it  must  result,  whether  it  be  a  specific  legacy  in  this  sense  or  not.  But  to  set  out 
with  e&yiDg  that  it  is  a  specific  legacy  is  beginning  at  the  wrong  end.  It  is  to-  fa^;in 
with  the  conclusion  without  establuhing  die  premises  from  whence  lAa%  oonclusion  is  to 
be  inferred. 

But  by  what  I  have  already  said  upon  the  penning  of  this  will  and  the  apparent 
intention  of  the  testator,  I  think  I  have  shewn  that  this  gift  is  not  confined  to  uie  same 
individual  sum  of  Old  South  Sea  Annuities  whereof  the  testirtor  was  possessed  and 
consequently  that  it  cannot  be  a  specific  legacy  in  this  firM  sense  of  the  term. 

The  other  sort  of  specific  legacy  which  I  mentioned,  is  when  goods  of  a  particulu- 
kind  or  species  are  given  which  the  executor  may  pay  or  satisfy  by  delivering  the  like 
quantity  or  value  of  that  kind  or  species  to  the  legatee,  as  [484]  a  horse,  or  an  ox,  such  a 
quantity  of  wheat,  or  such  a  number  of  sheep,  &c. 

Now  so  far  as  a  legacy  thus  described  is  a  specific  legacy,  the  bequest  now  in  quesdcm 
is  certainly  such,  but  this  is  of  a  more  Uberal  and  loose  nature,  and  not  confined  to  ^is 
or  that  individual  thing ;  in  short  it  is  a  legacy  consisting  in  quantity,  measure,  or 
value  only,  and  has  not  the  (^uahties  or  consequences  wfaiw  belong  to  ihe  other  sort 
of  legacies,  of  particular  individual  things. 

u  it  had  been  a  legacy  of  a  particular  individual  thing,  and  the  testator  never  had. 
either  in  property  or  possession  any  such  thing,  the  legacy  had  been  void ;  or  in  case  he 
had  it,  and  after  making  his  will  had  sold  it,  and  bought  another  of  the  Uke  kind  this 
had  been  an  ademption  of  the  legacy ;  and  that  so  bought  afterwards  would  not  have 
passed  unless  there  had  been  something  particular  indicating  his  intention  for  that 
purpose. 

But  neither  of  these  consequences  will  hold  as  to  stocks,  as  has  been  determined ; 
and  for  this  purpose  the  case  of  Partridge  v.  Partridgey  decreed  by  my  Lord  Talbot, 
27th  Nov.  1736,  is  an  authority  in  point. 

In  that  case  the  testator  by  his  will  gave  £1000  capital  South  Sea  Stock  to  his  wife 
for  her  life  with  power  to  dispose  of  it  amongst  such  of  his  children  as  she  should  think 
fit  At  the  time  of  making  his  will,  he  had  £1800  capital  stock  of  which  he  afterwards 
sold  £1600  which  reduced  it  to  £200 ;  and  afterwards  he  purchased  as  much  more  as 
made  it  up  £1 600 ;  the  testator  died  in  July  1733;  but  in  the  June  before  the  act  of 
ParUament  for  investing  three  fourths  of  the  capital  stock  of  the  South  Sea  Company 
into  Annuities  took  place. 

The  questions  were  two  : — 

Ist.  Whether  the  act  of  Parliament  should  operate  to  make  an  ademption,  pro  tanto, 
but  that  created  no  difficulty,  because  being  no  personal  act  of  the  testator  it  imported 
no  intention.  The  second  was,  whether  the  sale  by  the  testator  himself  of  £1600  stock, 
part  of  the  £1800  did  not  amount  to  an  ademption,  pro  tanto. 

After  argument,  my  Lord  Talbot  was  of  opinion  that  this  also  was  no  adempUon, 
and  according  to  a  report  which  I  have  seen  of  this  case,  he  said,  that  it  was  not  the  par- 
ticular stock  whereof  he  was  then  possessed,  which  the  testator  gave,  but  the  devise 
was  draoriptive  of  the  nature  or  kind  of  the  thing  he  gave. 

[485]  fhat  ^  a  mam,  being  possessed  of  stock  bequeaths  it,  and  afterwards  sells  out 
part  and  dies  without  purchasing  any  more  stock,  this  might  be  looked  upon  as  cm  adem^ 
lion,  pro  tanto ;  but  if  at  the  time  of  the  will  made  the  testator  had  no  such  stode  thu 
vmdd  be  a  direction  to  his  executors  to  purchase  so  muc/t  stock  for  the  legatee. 
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In  consequence  of  this  declaration  he  decreed  the  £1000  South  Sea  Stock  to  be 
made  good  to  the  legatee. 

The  latter  part  of  this  opinion  is  an  authority  in  point*  that  if  in  the  case  now  in. 
judgment,  the  testator  had  had  no  Old  South  Sea  Annuities  at  all,  Uie  executor  would 
have  been  obliged,  out  of  the  gross  of  the  estate,  to  purchase  a  suflicient  quantity,  and 
transfer  them  to  the  legatee,  that  if  instead  of  giving  him  £5000  Old  South  Sea  Annuities 
he  had  given  him  £5000  in  South  Sea  Stock  or  in  any  other  stock  of  which  he  had  not 
one  shilling,  the  executor  must  in  like  manner,  have  purchased  it  for  the  legatee,  all  this 
was  admitted  in  arguing  this  case  at  the  bar ;  and  for  my  own  part  I  cannot  see  a 
shadow  of  difference  in  reason,  between  the  two  cases,  supposing  the  objections  of 
mistake  and  forgetftdness  are  already  answered. 

I  come  now  to  consider  some  particular  objections,  which  were  made  on  the  part 
of  the  residuary  legatee,  vie. 

That  it  appears  by  the  Master's  report,  that  in.  other  legacies  of  stock,  the  testator 
has  given  sums  exactly  equal  to  what  he  wag  possessed  of  .and  from  thence  it  was  inferred, 
that  he  intoided  in  tsm  instance  to  give  only  the  £5000  old  annuities  which  be  had. 

But  I  think  this  rather  turns  the  other  way,  for  it  shews  he  was  perfectly  conusant 
of  the  circumstances  of  his  estate,  and  that  he  who  was  so  exact  as  to  hia  other  stocks 
was  not  likely  to  mistake  so  widely  in  this.  It  is  indeed  possible  that  he  might  intend  to 
purchase  a  further  quantity  of  South  Sea  Annuities  in  his  lifetime,  but  as  this  is  only 
conjecture,  I  do  not  think  that  his  net  having  done  it  will  defeat  his  intention,  and  make 
his  will  vain. 

It  was  also  objected,  that  one  of  the  bequests  of  £5000,  in  South  Sea  Annuities,  is  a 
specific  legacy,  and  it  is  uncertain  which  snail  have  that  benefit,  and  that  it  is  alwurd 
that  the  same  words  shall  in  one  instance  make  a  specific  legacy  and  in  another  a  general 
one. 

But  I  am  of  opinion  that  the  foundatbn  of  this  objection  faifa,  and  that  neither  of 
these  legacies  are  specific  in  the  strict  sense  of  the  farm,  which  I  first  stated  to  you. 
When  the  [48G]  testator  gave  away  £10,000  in  old  South  Sea  Annuities  to  two  differ^ 
ent  persons,  in  sums  of  £5000  a-piece  to  each,  I  can  see  no  reason  to  think  that  he  had 
in  view,  or  intended  to  restrain  one  of  those  sums  to  the  individual  stock  which  he  had 
more  than  the  other ;  thus  much  indeed  may  fairly  be  presumed,  that  he  intended  so 
much  of  that  fund  as  he  should  die  possessed  of  should  immediately  upon  his  death  be 
applied  in  satisfaction  thereof  as  far  as  it  would  go ;  but  there  doth  not  appear  to  me 
any  more  ground  to  say  that  he  intended  his  own  £5000  Old  Annuities  for  one  of  them, 
preferably  to  the  other,  in  the  present  case,  than  there  would  have  been  if  he  had  given 
in  one  and  the  same  clause  £10,000  Old  South  Sea  Annuities,  to  be  equally  divided 
between  them.  Suppose  the  testator  had  given  £5000  in  money  to  Ann  Snablin,  and 
afterwards  £5000  in  money  to  Robert  Purse,  and  had  left  only  £5000  in  ready  money 
at  his  death,  it  could  not  have  been  pretoided  that  one  of  the  legatees  should  have  had 
that  individual  sum  of  money  rather  than  the  other,  though  tbk  executor  in  adminis- 
tering the  assets  ought  to  have  applied  the  ready  money  in  payment  of  the  legacies,  before 
he  had  sold  any  profitable  part  of  the  estate  for  that  purpose.  Thus  I  think  it  will  be 
in  the  case  of  any  other  legacy  consisting  in  quantity  or  number,  where  not  the  whole 
but  only  part  of  the  quantity  or  number  is  found  amongst  the  assets  ;  and  therefore  I 
apprehend  that  the  executor  ought  to  apply  so  much  Old  South  Sea  Annuities  as  the 
testator  left  at  his  death,  in  part  of  satisfaction  of  these  legacies,  in  eaual  proportion. 

Another  objection  was,  that  the  testator  giving  £50CK)  in  the  Old  Annuity  Stock  of 
the  SotUh  Sea  Company,  was  like  a  man  giving  a  sum  of  money  lying  in  such  a  chest, 
or  due  from  a  certain  person,  that  therefore  it  is  demonstratio  loci  annexed  to  the  body 
or  Bufastance  of  the  l^acy,  and  if  the  testator  did  not  leave  it,  then  the  legacy  fails, 
according  to  the  distinction  of  tJie  civilians  already  taken  notice  of. 

But  ^at  distinction  is  here  misapplied,  for  the  words  of  the  will,  in  the  Old  Annuity 
Stock  of  the  South  Sea  Company,  are  no  demonstration  of  place,  but  make  the  descrip- 
tion of  the  thing  given.  Old  South  Sea  Annuities  are  a  peculiar  species  of  property,  and 
can  be  no  where  else  but  in  the  South  Sea  Company,  but  £5000  in  those  Annuities 
is  no  indimdual  of  that  species. 

It  was  objected  further,  that  no  particular  reason  appeared,  or  could  be  suggested, 
why  the  testator  should  give  [487]  ^  legacy  of  £5000  South  Sea  Annuities  to  Robert 
Purae,  and  intend  that  they  should  be  purchased  for  him.  No  purpose  oould  be  answered 
hy  it  which  would  not  have  been  answered  as  well  by  giving  nim  so  much  money,  and 
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as  no  trust  was  creaUed,  it  would  be  in  his  power  to  sell  the  Annuities  as  soon  as  hou^t, 
and  turn  them  into  money.  That  this  differed  it  from  cases  of  legacies  of  provisions,  or 
jewels,  or  cattle,  where  some  particular  use  or  convenience  might  be  served. 

Admitting  aU  these  observations  to  be  true,  yet  I  think  they  create  no  objectioD, 
for  it  is  not  necessary  in  construing  bequests  to  be  able  to  account  for  the  testator's 
reasons  in  making  them ;  but  if  a  conjecture  is  to  be  made,  I  take  his  intention  to  have 
been  (what  was  mentioned  by  Mr.  Clarke  at  the  bar)  to  make  his  niece,  Ann  SnaUin,  and 
his  cousin,  Robert  Purse,  exaetly  equal,  for  as  he  had  given  £5000  Old  South  Sea  Annui- 
ties to  the  former,  there  was  no  other  way  of  attaining  an  exact  equaHtj  between  them 
but  by  giving  the  like  quantity  of  the  same  fund  to  the  latter.  No  particular  sum  ol 
money  wouH  ham  done  it,  by  reason  of  the  uncertfunty  what  might  have  been  Uie 
value  of  the  Annuities  at  his  death ;  but  one  sum  of  £5000  Old  South  Ses  Annuities 
will  always  be  equal  to  another  sum  of  £5000  Old  South  Sea  Annuities  at  the  same  point 
of  time. 

There  is  one  objection  still  behind,  and  that  I  suspect  of  the  greatest  weight  with  the 
parties,  that  if  the  construction  I  have  made  prevails,  there  wiU  be  little  or  no  BUi|dnB 
left  for  the  residuary  legatee. 

This  is  a  fact  which  doth  not  judicially  appear  to  me.  for  the  Master  reports  the  estate 
to  be  more  than  sufiFicient  to  answer  all  the  legacies  ;  but  if  this  fact  had  appeared,  it 
had  been  of  no  force,  for  in  the  exposition  of  wilts  with  us,  'particular  legatees  are  always 
preferred  to  the  resuluary  legatee,  though  that  mi^t  be  otherwise  in  the  Roman  law, 
where  the  hcsres  instUutus  was  considered  in  some  measure  as  our  law  doth  an  heir  by 
descent,  as  sitting  in  the  place  of  his  ancestor ;  but  generally  speaking,  in  wills  here  in 
Ene^nd  residuary  bequests  are  intended  only  as  stoeepiwt  gleaning  clauseB,  to  take  up 
anything  that  may  have  been  omitted  out  of  the  special  dispositions,  and  the  will  now 
in  question  carries  the  strongest  indication  of  such  an  intention  that  possibly  can  be, 
for  the  testator  has  given  all  his  real  estate  by  name  to  his  residuary  legatee,  and  has 
also  given  him  large  personal  legacies  of  £2500  Bank  Stock,  and  £1500  East  India  Stock, 
which  looks  as  if  he  intended  to  specify  [488]  the  provision  he  designed  him,  and  not  leave 
it  to  pass  by  the  residuary  bequest.  Upon  the  whole,  therefore,  my  opinion  is.  that 
these  two  bequests  of  £5000,  in  the  Old  Annuity  Stock  of  the  South  Sea  Company, 
ought  to  be  considered  as  distinct  legacies  of  different  sums  or  quantities  of  those  An- 
nuities, and  that  the  defendant  Ann  SnaUin,  and  the  plaintiff  Bobert  Purse,  are  each 
of  them  entitled  to  have  the  £5000  of  the  capital  of  that  fund  made  good  to  them  out  of 
the  testator's  assets. 

But  before  I  conclude,  it  is  proper  to  add  one  thing  hy  way  of  caution,  lest  the 
consequence  of  this  opinion  should  be  carried  further  than  it  will  hear.  I  do  not  intend, 
neither  have  I,  in  any  part  of  what  I  have  said,  laid  it  down  as  an  invariable  rule,  that 
in  all  cases  of  bequests  of  stock,  they  are  to  be  considered  as  general  legacies  of  quantities 
or  sums,  in  like  manner  as  pecuniary  legacies  and  other  gilts  of  that  nature  are.  No  ; 
it  must  be  always  understood  that  they  are  to  be  considered  and  judged  by  the 
particular  penning  of  the  will,  and  the  circumstances  of  the  several  cases  ;  therefore, 
if  there  be  any  thing  shewing  or  pointing  out  that  the  twtator  intended  to  confine 
his  gift  to  such  stock  as  he  had,  or  should  have  at  the  time  of  his  death,  it  will  be  so 
confined,  and  such  circumstances  will  turn  the  scale  the  other  way  that  the  testator's 
intention  may  be  complied  with.  For  this  reason,  I  perfectly  agree  with  the  resolution 
in  the  case  of  Ashton  t.  Ashton,  which  was  decreed  by  Lord  Talbot,  24tli  NovCTaber 
1735.  The  testator  gave  to  trustees  the  sum  of  £6000  South  Sea  Annuity  Stock, 
on  trust  that  they  should  sell  and  dispose  of  the  same  as  soon  as  might  be  after  his 
decease,  and  apply  the  money  in  purchasing  lands,  to  be  settled  according  to  the  direc- 
tions of  his  will ;  at  the  time  of  making  his  will  the  testator  had  but  £5350  South  Sea 
Annuities,  and  it  wa^  adjudged  that  it  must  be  taken  as  it  was,  and  should  not  be  made 
up.  And  certainly  upon  the  strongest  reason  in  the  world,  for  here  was  a  plain  intention 
to  give  only  what  he  was  possessed  of,  and  the  difference  between  the  round  sum  (A 
£6000  stock,  mentioned  in  his  will,  and  the  broken  sum  which  in  fact  he  had,  was  such 
a  misapprehension  or  mistake  as  a  man  might  naturally  fall  into  ;  besdes,  the  trust 
was  to  sell  or  dispose  of  it  as  soon  as  might  be  after  his  decease,  and  it  would  have  been 
highly  absurd  to  suppose  that  the  testator  intended  to  direct  his  executor  to  lay 
his  money  in  buying  stodc,  in  order  to  sell  agiun,  and  turn  it  into  money  again  imioedi- 
ately. 

Thus  much  I  thought  it  necessary  to  say,  in  order  to  pre-[489]-Tent  too  large  and 
general  inferences  being  drawn  from  this  determination. 
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The  consequences  of  the  whole  is,  that  so  much  of  the  decree  as  relates  to  the  two 
l^ades  (k  £50CX>,  in  Old  South  Sea  Annuities,  must  be  reversed,  and  a  new  direction 
given. 

I  declare  that  the  said  defendant,  Ann  Snablin,  now  the  wife  of  Charles  Totonsend, 
and  the  plaintiff,  Robert  Purse,  are  each  of  them  entitled  by  virtue  of  the  testator's 
will  to  have  £5000  Old  South  Sea  Annuities  made  good  to  them  out  of  the  testator's 
personal  estate,  and  that  the  £5000  Old  South  Sea  Annuities  whereof  he  died  possessed 
ought,  in  the  first  place,  to  be  appUed  proportionally  toward  the  satisfaction  thereof. 
And  therefore  I  decree,  that  the  plaintiff  RAert  Purse  do  transfer  one  moiety  of  the  said 
£5000  Old  South  Sea  Annuities  whereof  the  testator  died  possessed,  and  pay  one  moiety 
of  the  dividends  grown  due  thereupon  since  the  testator's  death  to  the  said  Charles 
Townsend,  and  Ann  his  wife,  and  that  the  said  Robert  Purse  do  retain  the  other  moiety 
of  the  said  £6000  Old  South  Sea  Annuities,  uid  the  other  moiety  of  the  said  dividends 
to  his  own  use.  And  I  further  order  that  the  defenduit  Robert  Purse  do,  with  the 
approbation  (k  the  Master,  lay  out  a  sufficient  part  of  the  said  testator's  personal  estate 
in  purchase  of  £5000  Old  South  Sea  Annuities,  and  that  one  moiety  of  the  Annuities 
to  be  purchased  be  transferred  to  the  said  Charles  TowTisend,  and  Ann  his  wife,  and 
the  other  moiety  thereof  to  the  defendant  Robert  Purse,  and  let  the  Master  compute 
how  much  the  dividends  of  £5000  Old  South  Sea  Annuities  from  the  end  of  one  year 
after  the  testator's  death  would  have  amounted  unto,  and  let  one  moiety  of  the  amount 
of  such  dividend  be  paid  by  the  said  Robert  Purse  to  the  said  Charles  Tovmsend,  and 
Ann  his  wife,  and  the  other  moiety  thereof  be  retained  by  the  said  Robert  Purse  out 
of  the  testator's  personal  estate. 

The  rest  of  the  order  on  the  Master's  report  must  stand.  (The  decree  of  the  Master 
of  the  Rdls  is  found  in  the  Register's  Book.  The  reversal  of  that  decree  is  not  to  be 
found  in  the  Register,  but  in  some  subsequent  orders,  grounded  upon  that  reversal, 
in  the  same  cause,  the  recital  of  the  Lord  ChcmceUor's  decree  is  to  be  found,  which 
corresponds  with  the  decree  here  stated. 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken  from  the 
papers  in  the  cause,  and  Iiord  Eardwicke's  Note-book ;  the  judgment  of  the  Master 
of  the  Rdls  from  a  manuscript  report,  and  that  of  Lord  Hardwidce  from  a  manuscript 
in  his  lordahijp's  handwriting. 

(2)  The  Court  leans  against  consideriiM;  legacies  specific  because  of  the  consequences, 
per  Lord  Hardwicke,  Ellis  v.  Wallcery  Amb.  310.  Chaworth  v.  feec^,  4  Ves.  565,  some- 
timee  pressing  hard  upon  the  specific  legatee,  who  finds  nothing  to  answer  the  description, 
sometmies  upon  other  legatees  in  case  m  a  deficiency ;  unless  the  intention  to  make  them 
specific  be  dearly  expressed ;  as  where  the  sum  of  £6000  South  Sea  Stock  was  given 
to  trustees  to  sell  and  apply  the  money  arising  therefrom  in  the  purchase  <^  lands  to  be 
settled  according  to  the  directions  of  the  will ;  Ashton  v.  Ashton,  Cases  Temp.  Talb.  1 52  ; 
S.  C.  3  P.  Wms.  384.  [Sir  Wm.  Grant  is  reported  to  have  said  that  Ashton  v.  Ashton  had 
been  overruled  by  modern  decisions,  Wilson  v.  Brownsmith,  9  Ves.  1 80,  but  it  seems  there 
is  no  decision  which  has  overruled  that  case,  and  it  has  been  supported  by  Lord  Hard- 
widce in  the  present  case,  who  said  it  would  be  highly  absurd  to  suppose  that  the  testator 
intended  to  direct  his  executor  to  lay  out  his  money  in  buying  stock  in  order  to  sell 
again  and  turn  it  again  into  monmr  immediately ;  and  it  has  been  supported  in  Simmons 
V.  Vallance,  4  Bro.  C.  C.  345.]  Or  where  there  is  a  devise  of  lands  to  trustees  to  sell  for 
a  given  sum,  and  to  divide  the  sum  arising  from  the  sale,  amongst  different  legatees. 
Page  v.  LeapingweU,  18  Ves.  463 ;  or  where  there  is  a  bequest  oi  £2000  the  balance 
due  to  the  testator  from  hia  partner,  if  the  testator  did  not  draw  it  out  of  trade  before 
he  died,  Ellis  v.  Walker,  Amb.  309,  and  see  Colter  v.  Martin^  ante,  p.  442.  Or  where 
there  is  a  bequest  of  a  debt  or  a  security.  Lord  Castleton  v.  Fanshaw,  1  £q.  Ca.  Ab.  298, 
pi.  2.  Drinkimter  v.  Falconer,  2  Ves.  623.  Ashhumer  v.  Macguire,  2  Bro.  C.  C.  108. 
Chaioorth  v.  Beech,  4  Ves.  665.  Innes  v.  Johnson,  ib.  568  ;  but  the  gift  of  a  sum  due 
on  a  given  security,  or  in  a  particular  fund,  is  a  general  legacy  called  a  demonstrative 
legacy,  as  merely  pointing  out  the  fund  out  of  which  it  is  to  be  paid,  SavUe  v.  Bladcet, 
1  P.  Wms.  777.  Attorney-General  v.  Parkin,  Amb.  566,  which  though  considered 
as  a  slender  distinction  by  Lord  Thurlow  in  Ashbumer  v.  Macguire,  2  Bro.  C.  C.  Ill, 
has  been  sanctioned  by  subsequent  decisions,  Roberts  v.  Pocock,  4  Ves.  150.  Kvrhy  v. 
Potter t  ib.  748.  "WUson  v.  BrownsmUh,  9  Ves.  180,  and  see  QUlaurM  v.  Adderley^ 
15  Yes.  384.  SmUh  v.  Fitzgerald,  3  Ves.  &  Bea.  2.  JIfann  v.  Copland,  2  Madd.  Rep. 
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223.  Fowler  t.  Willougkby,  2  Sim.  &  Stu.  Rep.  355.  A  l^acy  cf  £2000  4  per  cent. 
Bank  Annuities  is  not  specific,  WUxm  v.  Brownsmith,  9  Tee.  180.  Wdtster  t.  Hale, 
8  Ves.  410.  But  a  legacy  of  *  my  stock,"  *  in  my  stock,"  or  "  part  (rf  my  stock,'  or  of 
"  stock  standing  in  my  name,"  is  a  specific  legacy,  Ashbumer  t.  Macguire,  2  Bro.  GL  C 
108.  Kirbff  r.  Potter^  D.  hord  AlvanUy,  4  Vee.  748.  Barton  v.  Cooke,  fi  Yes.  461. 
Bvam  r.  Tripp,  6  Madd.  91 ;  though  a  l^acy  of  £1000  out  of  my  Reduced  Bank 
Annuities  3  per  cent,  within  one  mouth  after  my  decease,  Kirby  v.  Potter,  4  Yes.  478 ; 
and  a  l^a^^  tA  all  my  stocks,  which  I  may  be  possessed  of  at  the  tim«  of  my  decease, 
Parrott  v.  Worsfold,  1  Jac.  &  Walk.  Rep.  594,  or  the  bequest  of  £50  for  a  ring,  Apreea 
V.  Apreece,  1  Yes.  &  Bea.  Rep.  364,  are  general  legacies.  A  legacy  may  be  a  geiwnl 
legacy  attended  with  an  appropriation  upon  part  of  the  property,  per  Lord  Alvmdey, 
D.,  Saymond  v.  Brodbelt,  5  Ves.  206,  and  see  Acton  v.  Acton,  1  Merir.  178. 

[490]  GooDEBE  V.  Lake.(1) 
October  \m,  1138.   Amb.  584. 

Where  by  a  decree  further  directions  and  costs,  but  no  directions  as  to  interest  are 

reserved  ;  yet  the  Court  upon  the  cause  coming  on  upon  the  equity  reserved  has 

gtwer  to  giTe  interest.  (So  Sammes  v.  Bickman,  2  Yes.  jun.  36,  and  see  Creme  t. 
unter,  4  Bro.  C.  C.  318 ;  S.  C.  2  Yes.  jun.  157.) 

Question,  Whether  the  Court  had  power  to  give  interest,  it  not  being  reaerred 
by  the  decree,  but  there  was  a  reservation  of  further  directions  and  costs. 

Lord  Chancellor,  was  clear  of  opinion,  that  the  Court  had  such  a  power,  by  reason 
of  the  further  directions  reserved.  And  it  was  so  done  in  the  case  of  the  Budson'i 
Bay  Company  v.  Sir  Stephen  Evance,  under  the  like  reservation  in  the  decree. 

Court  ordered  Sir  Bihye  Lake  to  pay  interest  for  the  Hudson's  Bay  Slock. 

(1)  This  case  is  taken  from  AmUer's  Reports.  It  appears  from  Lord  Hctrdicidu^t 
Note-book,  that  the  question  between  the  parties,  which  arose  upon  ezcmtions  to 
the  Masters  report,  was  whe^er  certain  quantitiM  of  stock  of  the  avdson^s  Bay  Com- 
pany, which  were  standing  in  the  name  of  Thomas  Lake,  at  ^e  time  of  his  death,  to 
whom  the  defendant,  Sir  Bihye  Lake,  was  eTecutor,  were  his  own  property,  or  were 
held  by  him  in  trust  for  Sir  Stephen  Evamce  and  yfilliam  Sales,  bankrupts,  of  whom 
John  Goodere  and  Thomas  Giifscn,  were  the  surviving  assignees.  An  issue  having 
been  directed  lo  try  this  question,  it  was  found  by  the  verdict,  that  the  stock  was  the 
property  of  Sir  Stephen  Evance  and  William  BaJes,  and  the  cause  coming  on  upon  the 
equity  reserved,  it  was  prayed  that  the  stock  might  be  transferred,  the  dividends  ac- 
counted for,  and  interest  paid  upon  the  money  received  by  way  of  dividrakb. 

By  the  decree,  all  further  directions  were  reserved,  but  there  was  no  particular 
reservation  of  interest.  Sir  Bihye  Lake  denied  the  trust,  and  pleaded  the  statute  of 
Limitations. 

The  decree,  on  further  directions,  directed  Sir  Bibye  Lake  to  pay'interest  from  the 
time  of  the  decree,  on  the  sums  that  had  been  received  before  that  time  for  dividends 
on  the  stock,  and  interest  from  the  time  ti  six  months  after  they  were  rec^ved,  for 
sums  received  for  dividends  since  the  decree.  (R^.  Lib.  (A)  1737,  roL  654.) 

[491]  Attorney-General  p.  Speed  :— Attoeney-Gbneral  at  the  Rdation  of  Peter 
Htnde,  Plaintiff  and  JOSEPH  Speed,  Executor  of  Samuel  Whigbt,  Jane 
Glbgo,  and  Others,  Executors  of  Thohab  Glbog,  Another  of  the  Ezecutois  of 
Samuel  Wrigbt.  Defendants. 

October  22nd  or  2bth,  1738.    1  Atk.  356. 

Where  a  testator  left  his  personal  estate  to  certain  charities,  but  directed  that  the  chari- 
ties should  be  performed  at  the  discretion  of  the  executors,  the  qualifications  and 
characters  of  the  objects  of  the  charities  to  be  well  considered  by  his  executors.  Hdd 
that  the  executors  could  not  divide  the  objects  <d  the  charitiea  into  three  parts,  each 
nominating  a  third ;  and  that  a  list  or  nomination  made  by  one  d  die  executon* 
who  was  smce  dead,  of  some  of  the  objects  of  the  charity,  was  invalid. 

Samuel  Wright,  by  his  wiU,  dated  the  22nd  of  August  1735,  gave  to  ox  Noncon- 
formist ministers  of  good  life  and  conversation,  but  not  worth  £200 ; 
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To  six  honest,  sober  clergymen  of  temperate  and  moderate  charitable  principles ; 
To  their  dissenting  brethren  that  are  not  worth  £200,  or  provided  with  a  living ; 

To  forty  decayed  families  that  are  come  to  poverty  purely  by  losses  unavoidable ; 

To  forty  poor  widows  upwards  of  fifty  years  of  age,  and  not  worth  £40  ; 

To  forty  poor  maidens  whose  parents  formerly  lived  well,  and  are  come  to  decay  ; 

To  twenty  poor  boys,  to  dothe  and  put  out  to  apprentice,  certain  legacies ;  and 
directed  that  it  might  be  observed  that  all  the  above  charities  should  be  performed  at 
the  disoretioa  of  his  ezecutois,  their  qualifications  bein^  duly  weighed  and  considered  ; 
and  gave  the  overidus  of  his  personal  estate  to  the  widows  or  j^r  orphans  of  poor 
Nonconformist  ministers,  not  oeing  at  the  time  of  the  distribution  worth  £100,  and 
being  upwards  of  fifty  years  of  agp ;  and  directed  the  said  overjdus  to  be  ^d  in  such 
proportions,  and  to  such  members  only,  be  the  same  more  or  less,  as  his  executors 
should  judge  meet ;  and  he  appointed  Thomas  Glegg,  Jose^  Patce,  and  J oseph  Speed, 
executors  c»  his  will,  with  directions  to  [49^  consider  well  the  characters  of  tbe  persons 
to  whom  they  disposed  of  the  said  charities. 

After  the  testator's  death,  the  three  executors  agreed  amount  themselves,  that 
each  should  nominate  one-third  of  the  objects  of  the  charity.  Paice  made  out  and 
signed  a  list  of  the  objects  whom  he  intended  to  nominate,  and  acquainted  many  of 
them  that  they  should  be  sharers  in  the  charity,  but  died  before  any  distribution  was 
made.  Evidenoe  was  ^ven,  that  shortly  afterwards,  Paice  bein^  likely  to  die,  the  two 
other  executors  promised  him,  that  in  the  event  of  his  death,  his  hst  should  be  honoured, 
and  reputed  the  same  promise  upon  an  application  being  inade  to  them  after  his  death ; 
thu  however  was  denied  by  the  answer  of  the  surviving  ezscutor. 

The  information  prayed  for  an  account  of  the  parsonal  estate  of  the  testator,  and 
directions  for  the  performance  of  the  charities,  and  to  establish  the  agreement ;  and 
that  the  objects  contained  in  Paice's  list  might  be  admitted. 

Mr.  Attomey-Geiieral,  Mr.  Browne,  and  Mr.  Clarke,  and  Mr.  Murray,  for  the  plain- 
tife,  contended  that  the  power  given  to  the  executors  would  not  survive,  that  the 
trustees  had  in  fact  executed  their  trust  before  Paice's  death,  for  that  the  obiects  having 
been  ascertained  by  the  list,  the  payment  of  the  legacies  was  consequential.  That  the 
method  adopted  was  the  only  one  by  which  the  testator's  intentions  could  be  carried 
into  effect,  for  that  it  was  not  likely  that  all  the  executors  would  agree  upon  every 
object 

Mr.  Chute  and  Mr.  Fazakerlejf,  for  the  surrivix^  executors,  insisted  that  the  power 
was  vested  in  the  surviving  executors,  and  cited  Cooker  v.  Fuge,  29th  of  •M>ril  1719, 
before  Lord  Macclesfield,  and  Lavib  v.  Fenwick,  8th  of  July  1727,  before  Sir  Joseph 
Jekyll,  that  the  executors  had  no  power  under  the  will  to  make  the  agreement,  and 
that  it  was  never  executed. 

24th  or  25th  of  October,  VIZB—Lord  Chancellor.  I  am  of  opinion,  that  the 
executors,  as  taking  the  whole  peisonal  estate,  out  of  which  the  charities  were  to  issue, 
had  an  authority  coupled  with  an  interest^  as  executors  have  been  always  held  to  have  in 
the  case  of  legacies ;  and  therefore  the  power  of  nominating  the  several  persons 
who  were  to  parti^  <rf  the  charity,  is  continued  to  the  survivor  of  them. 

But  though  this  is  such  an  authority  coupled  with  an  interest  as  would  survive, 

it  is  so  far  a  trust,  that  in  case  [493]  of  misbehaviour  the  Court  may  interpose,  for 
It  must  be  allowed,  that  the  Court  has  a  particular  free  and  eztensive  jurisdicticm  in 
the  case  of  a  charity,  and  not  confined  to  the  proper  or  formal  methods  of  proceeding 
requtdte  in  other  cases. 

I  am  of  opinion,  that  the  executors  could  not  divide  the  charities  into  three  parts, 
and  each  executor  nominate  a  third  absolutely,  because  the  determination  of  the  pro- 
perty of  every  object  was  left  by  the  testator  to  the  direction  of  all  the  executors,  and  so 
much  of  the  information  as  seeks  a  specific  performance  of  a  pretended  agreement  to 
that  purpose,  was  dismissed  with  costs,  to  be  paid  by  the  relators. 

y.AThis  was  said  to  be  the  first  instance  of  such  a  direction. 

The  decree  dii«cted  the  necessary  accounts  to  be  taken,  and  that  the  Master  should 
enquire  which  of  the  legacies  givoi  to  any  charitable  use  had  been  paid,  and  to  what  per- 
sons, fuid  that  Speed,  the  surviving  executor,  should  forthwith  pay  and  distribute  such 
as  remained  unsatasi^  to  proper  objects,  pursuant  to  the  directions  of  the  testator's  will 
And  as  to  the  surplus  of  the  aiaid  testator's  personal  estate,  it  was  ordered  that  the  same 
should  be  paid  by  the  defendant  Speed,  to  such  widows  or  poor  orphans  of  Non-Conformist 
Mhiisters  as  f&ll  within  the  description  mentioned  in  the  testator's  will,  and  as  to  so  much 
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of  the  infonnation  as  relates  to  the  establishing  the  nomination  or  Ust  signed  by  the  said 
Joseph  Patce,  it  was  ordered  that  the  same  should  be  dismissed  with  costA,  the  rest  of  the 
costs  to  be  paid  out  of  the  testator's  estate,  e^ept  the  costs  relating  to  the  enquiry  of 
the  said  Thomas  GUgg's  assets,  the  consideration  of  which  was  reserved  (Reg.  Lib.  A. 
1738,  fa  55.) 

(1)  The  statement  of  this  cafe,  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwicke's  Note-book,  the  judgment  from  Atkyns. 


[494]  Nugent  v.  Giffobd(I)  The  Personal  Representatives  of  Wiluau  Knight, 
Plavnliffs ;  and  the  Daughters  and  Heirs  oE  Richard  Billing,  the  Venoaul 
Representatives  of  Richard  Arundel,  and  the  Personal  Representatives  of 
WiLUAU  LoNGUE\'lLL£,  Defendants. 

November  3d,  Gth,  and  13th,  1738.    1  Atk.  463. 

Sir  Richard  Billings  being  entitled  to  a  sum  of  money  due  upon  mortgage,  by  will 
makes  his  son  sole  executor  and  r^iduary  legatee,  and  dies  in  the  month  of  October 
1716.  In  September  1718,  the  executor  assigns  the  mon^  due  upon  mortg^  to 
William  Knight,  for  the  purpose  of  satisfying  his  own  debt.  Held,  the  assignee 
having  no  notice  of  any  debt  due  to  the  testator,  it  was  a  good  alien^ion  against  the 
creditors  of  the  testator,  though  it  was  an  assi^ment  of  an  equitaUe  interest  in  the 
assets,  and  though  the  assignee  had  notice  that  it  was  part  of  the  testator's  a88ets.(2) 

By  a  mortgage  of  30th  November  1711  certain  premises  were  mortgaged  by  ^«iiry 
Gage,  to  WiUiam  LonguevUle  aad  [495]  WiUiam  Knight,  for  £4500,  of  which  it  wis 
dediu^  that  £3000  was  the  proper  money  of  Sir  Richard  Billings. 

In  October  1716,  Sir  Richard  Billings  died,  having  appointed  his  son,  Richard 
Arundel,  otherwise  Billings,  his  sole  executor,  and  residuary  legatee.  Richard  Arundel 
was  personally  indebted  to  William  Knight  upon  several  bonds,  and  by  indenture  of 
13  September  1718,  some  of  which  were  of  dates  prior  to  the  death  of  Sir  Richard 
Billings,  between  Richard  Arundel  and  William  Knight,  after  reciting  the  mortgage 
of  30th  November  1711,  and  th&t  Richard  Arundel  was  executor  to  Sir  Richard  Billings, 
and  was  indebted  to  William  Knight  upon  the  said  bonds  for  better  securing  the  several 
sums  due  on  those  bonds,  Richard  Arundel  assigns  to  WUliam  Knight  the  said  sum 
of  £3000  due  upon  the  said  mortoage,  in  trust,  after  payment  of  the  sums  due  upon  those 
bonds,  and  interest,  for  Richard  Arundel  and  his  executors. 

The  bill  was  filed  for  payment  of  these  several  bond  debts  out  of  the  mortgage 
money,  and  if  not,  out  of  the  testator's  assets. 

The  daughters  of  Richard  Arundel  claimed  as  creditors  against  the  estate  of  Sir 
Richard  Billings,  under  the  marriage  article  made  upon  the  marriage  of  their  father 
and  mother,  whereby  Sir  Richard  covenanted  to  add  £10,000  to  their  mother's  portion 
of  £5000,  and  which  [496]  £15,000  after  the  death  of  their  father  and  mother,  was  to  be 
divided  between  them.  They  insisted  that  the  covenant  had  not  been  satisfied,  and  that 
there  were  no  assets  of  Sir  Richard's  to  satisfy  the  covenant,  except  the  mortgage  for 
£3000,  and  they  insisted  that  the  £3000  being  tlie  proper  assets  and  effects  of  the  said 
Sir  Richard  Billings,  ought  to  be  applied  towards  making  good  his  covenant  for  placing 
out  £15,000  for  the  benefit  of  the  daughters  of  the  marriage. 

Upon  the  principal  question  as  to  the  validity  of  the  assignment  of  the  mortgage 
money  by  the  executors  to  WiUiam  Knight,  for  payment  of  the  bond  debts, 
Mr.  Browne  and  Mr.  Noel  for  the  plfunti if ,  contended  that  the  executor  having  the  con- 
troul  over  the  equitable,  as  well  as  the  legal  assets  of  the  testator,  had  the  power  of 
conveying  a  good  title  to  the  mortgage  money  to  William  Knight,  and  cited  Chamheriain 
V.  Chamberlain,  1  Ch.  Ca.  256,  and  Stidddph  v.  Leigh,  2  Vem.  75. 

Mr.  Attorney-General  and  Mr.  Fazalcerley,  for  the  defendants,  the  daughters,  ad- 
mitted that  the  sale  of  a  term  by  an  executor  was  good,  but  insisted  that  in  the  present 
case,  WiUiam  Knight  being  a  trustee  of  the  mortgage,  knew  that  the  money  was  the 
property  of  the  testator,  and  was  subject  to  his  debts,  and  that  the  executor  was  com- 
mitting a  devastavit  in  applying  it  to  discharge  a  debt  of  his  own.  That  the  property 
being  m  trust,  the  assignment  could  only  be  of  an  equitable  interest,  and  that  of  the 
two  equities,  that  of  the  defendants  ought  to  prevaO,  and  cited  Crane  v.  Drake,  2  Vent 
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616,  and  Sume  v.  Dtibarry,  27th  Nov.  1723,  cor.  Lord  Macclesfield,  where  an  attorney 
pledged  orders  by  way  of  security  for  his  own  debt,  and  Pagett  v.  Hoskins,  Pre.  in  Co. 
431. 

Nov.  13, 1738. — Lord  Chancellor.  The  principal  question  is  whether  the  defendants, 
who  are  to  be  considered  as  creditora,  are  entitled  to  follow  the  £3000  due  upon  the 
mortgage  into  the  hands  of  the  plaintiff,  as  assignee,  in  regard  that  it  was  originally  the 
money  of  Sir  Richard  BillingSy  so  as  to  prevent  the  plaintiff  from  having  the  benefit 
of  the  assignment,  and  to  make  the  money  liable  as  specific  assets  to  the  defendant's 
debt.  I  am  of  opinion  that  in  this  case  the  defendant  is  not  entitled  to  follow  the  money 
as  specific  assets,  but  that  the  plainti]S  is  entitled  to  the  benefit  of  the  assignment,  and 
the  security  made  to  him  out  of  it. 

By  law,  undoubtedly,  the  executor  has  power  to  dispose  [497]  of  and  alien  all  the 
assets  of  the  testator,  and  when  he  has  done  so,  no  creditor  of  the  testator  can,  in  point 
of  law,  follow  those  assets,  for  the  demand  is  not  at  law  a  lien  or  charge  upon  the  assets, 
but  is  a  demand  against  the  executor  in  right  of  the  testator  in  respect  of  the  assets, 
and  so  is  a  personal  demand. 

It  has  been  said  that  this  Court  goes  further  than  the  law  in  many  cases,  and  will 
follow  the  assets  of  the  testator  into  the  hands  of  other  persons  besides  the  executor, 
and  that  therefore  if  an  executor  consents  to  a  legacy,  the  debts  not  being  paid,  and 
the  executor  becomes  insolvent,  the  Court  will  not  suffer  the  legatees  to  run  away 
with  the  legacy  by  collusion,  but  will  see  that  the  creditors  are  first  satisfied  ;  and  that 
upon  the  same  principle,  if  an  executor  makes  a  voluntary  or  collusive  disposition  of 
the  assets,  this  Court  will  follow  the  assets,  so  that  the  creditors  may  have  the  benefit  of 
them.  But  this  is  not  the  case  where  an  executor  disposes  of  the  assets  for  a  valuable 
omsideration,  unless  there  be  some  fraud  or  contrivance  to  defeat  the  creditors  of  their 
debt,  for  this  Court  must  suffer  such  alienation  to  take  place  as  well  as  the  Courts  of 
Law.  If  it  were  otherwise,  great  inconvenience  would  follow,  for  no  one  would  venture 
to  deal  with  an  executor  to  buy  any  part  of  the  pereonal  estate,  if  this  Court  should  lay 
hold  of  it  in  his  hands  for  the  payment  of  debts,  the  existence  of  which  he  had  no  means 
of  ascertaining,  for  he  cannot  come  into  this  Court  to  have  an  account  taken. 

It  has  been  contended,  that  in  the  present  case  the  assets  thus  aBsigned  by  the 
executor  were  not  legal  but  equitable  assets,  the  legal  estate  in  the  mortgage  term  being 
in  the  trustees,  and  the  trust  being  equitable  assets,  nothing  was  purchased  but  an 
equity,  and  that  he  who  only  takes  an  equity,  must  take  it,  subject  to  such  demands  as 
it  was  liable  to  in  the  hands  of  him  from  whom  he  took  it.  That  is  a  general  rule,  but 
it  appUes  only  where  the  charge  or  incumbrance  lies  upon  the  thing,  and  not  upon  the 
person  only ;  for  there  is  no  difference  between  the  power  of  an  executor  over  legal  or 
equitable  assets,  he  may,  in  the  same  manner  dispose  of  either,  and  it  would  be  mis- 
chievous  if  the  Court  was  to  lay  down  a  different  rule  as  to  each  of  them. 

It  has  also  been  contended  that  in  this  case  the  assignee  took  the  assignment  of  the 
£3000,  with  notice  that  it  was  part  of  the  testator's  assets,  and  that  consequently  it  was 
[498]  liable  to  his  debts.  But  if  that  objection  should  prevail,  it  would  hold  in  every 
case  ;  for  whether  the  assets  be  legal  or  equitable,  any  one  who  purchases  the  same  from 
an  executor,  must  know  from  whence  his  title  comes. 

It  has  also  been  objected  that  this  assignment  was  not  in  consideration  of  money 
paid  by  the  plaintiff,  but  of  a  debt  contracted  by  the  executor  in  the  lifetime  of  the 
testator,  and  that  it  was  a  devastavit  in  the  executor  eo  imtcmii  that  the  assignment 
was  made  because  it  was  applied  to  the  payment  of  hu  own  debt ;  and  that  to  this  the 

SUTchaser  was  a  party.  But  there  is  no  authority  in  this  Court  where  it  has  been  htid 
own  as  a  general  rule,  that  if  an  executor  sell  a  term  for  years,  or  a  chattel  for  money 
owing  by  himself  that  such  sale  shall  be  bad,  or  that  chattels  shall  be  affected  in  the 
hands  of  a  purchaser  with  debts  of  the  testator ;  and  there  is  no  difference  between  that 
and  money  paid  down,  if  it  be  done  bona  fide,  for  If  the  money  be  paid  down  the  executor 
may  waste  it  or  apply  it  to  debts  of  his  own,  and  even  in  satisfaction  of  that  very  debt 
which  he  owed  to  the  person  who  bought  it.  Therefore  I  do  not  see  that  the  considera- 
tion being  a  debt  before  due  will  make  any  difference,  for  a  sum  of  money  already  due 
is  as  good  a  consideration  in  law  and  equity  as  money  advanced  at  the  time. 

Two  authorities  have  been  much  relied  upon  in  this  case,  1st,  That  of  Crane  v. 
Drake,  2  Vem.  616.  But  Lord  Cowper  held,  that  the  defendant  was  assenting  to,  and 
contriving  a  devastavit  to  defeat  the  plaintiff  of  his  debt,  for  there  the  defendant  treated 
for  a  leasuiold  estate,  having  notice  of  a  bond  debt  owing  from  the  testator,  and  at  the 
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same  time  discounted  his  own  debts,  which  must  be  taken  to  be  a  contrivanee  to  ps; 
the  purchasers  debt  instead  of  the  plaintifia,  of  which  the  purchaser  had  notice,  hut 
there  is  not  the  least  suggestion  of  any  notice  to  the  purchaser  in  this  case,  that  Richard 
Beltings  owed  any  debt  at  all.  That  case  therefore  does  not  come  up  to  tiie  present, 
bang  grounded  solely  on  the  notice  and  collunon  between  the  eucutcn:  and  the  poi^ 
chaser. 

The  other  authority  is  that  of  Pagett  v.  Hoskvns,  Free.  Ch.  431 ;  Gilb.  Rep.  Ill,  S.  C. 
but  neither  does  that  case,  in  my  opinion,  c(nne  up  to  the  present,  for  that  was  not  an 
alienation  of  any  particular  chattel  out  of  l^e  testators  personal  estate  to  a  puidiasBr 
for  a  valuable  conuderation ;  but  the  sum  of  £6000  was  computed  to  be  the  widcnvs 
share  of  [499]  the  personal  estate,  and  was  taken  by  the  second  husband  as  subject  to 
the  account,  and  with  plain  notice. 

I  am  therefore  of  opinion  that  the  alienation  or  disposition  of  part  of  the  personal 
estate  of  Sir  Richard  Billings  was  good,  and  that  the  plaintifi  ought  to  have  the  benefit 
of  it,  and  that  the  principal,  interest,  and  costs  of  the  bonds  intended  to  be  secured  by 
the  assignment  must  be  satisfied  out  of  it.   (Reg.  Lib.  B.  1738,  fol.  117.) 

Ixnn  Hardwicke  to  his  note  of  this  case  has  added  the  following  memorandum  : — 

I  decreed  for  the  plaintiff  the  benefit  of  this  assignment,  and  gave  the  reasons  at 
large,  and  distinguished  this  case,  from  those  of  Crane  v.  Drake,  and  Pagett  t.  Hodams, 
on  the  point  erf  notice  of  the  debts  due  from  the  testator. 

In  Crane  T.  Drake,  the  defendant  Drake,  the  purchaser,  expressly  by  bis  answer 
admitted  notice  of  tiie  plaintiff s  debt  before  his  purchase  ;  and  in  the  other  case,  ^ 
Bennet  Eoskvns  took  tne  assignment  of  the  £6000,  subject  to  an  account,  and  took  a 
collateral  security  to  indemnify  him  against  deficiencies  in  case  his  wife's  share  should 
not  come  out  to  be  so  mtuh  as  £6000. 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwicke^s  Note-book,  and  the  judgment  from  a  manuscript  report  which  is  found 
to  agree  with  another  manuscript  report,  and  with  the  report  ot  Bfr.  A  tkyns. 

(2)  So  the  alignment  of  a  mortgage  by  three  executors,  as  a  security  for  the  recdver- 
shtp  of  one  who  was  Hkewise  a  residuary  legatee,  the  other  two  not  being  interested, 
was  held  ^ood  against  creditors,  Mead  v.  Lord  Orrery  and  Others,  3  Atk.  235.  But  of 
this  case,  m  Bonney  v.  Ridgard,  Lord  Kenyan  said, "  if  it  had  come  before  me,  I  should 
"  have  decided  it  in  direct  oppoation  to  that  authority."  Lord  Kenyan  had  ff^^ 
difficulty  in  distinguishing  Mead  v.  liord  Orrery,  from  Bonney  v.  Ridgard,  1  Cor's 
Ca8es,p.  146.  It  is  apprehended  thattherewerecircumstanceswhichdistinguishedMefKi 
v.  Lord  Orrery  from  Bonney  v.  Ridgard.  In  Mead  v.  lioid  Orrery,  two  of  the  executors 
who  were  not  beneficially  interested  in  the  estate,  joined  in  the  assignment,  and  in  the 
deed  of  assignment,  there  was  a  recital  that  the  mortgage  money  was  the  proper  money 
of  that  executor  who  was  the  residuary  legatee.  Neither  of  these  circumstances  occurred 
in  Banney  v.  Ridgard.  See  Ewer  v.  Corbet,  2  P.  Wms.  148.  Elliot  v.  Merriman,  2  Atk. 
41.   Jthell  V.  Bea-ne,  1  Ves.  216.   Jacomb  v.  Harwaod,  2  Ves.  265. 

If  there  be  fraud  on  the  part  of  the  purchaser,  as  if  the  purchaser  has  notice  of  a  debt 
owing  from  the  testator ;  Crane  t.  Drake,  2  Yem.  616.  Pagett  t.  Soskins,  Pre.  in  Ch. 
431.  Or  where  an  executrix  depomts  Innds  of  the  testator  which  were  specifically 
bequeathed,  not  only  to  secure  her  own  debt,  but  also  to  secure  future  advances  to  be 
made  to  her  in  the  character  of  a  trader ;  see  Scott  v.  Tyler,  2  Dick.  712.  Madeoi 
V.  Drummond,  17  Ves.  166. 

Or  if  there  be  a  specific  bequest,  and  the  purchaser  hasjnotice  diat  there  are  no 
debts,  or  all  the  debts  are  paid  ;  D.  Ewer  v.  Corbet,  2  P.  Wms.  148. 

Or  if  there  be  even  gross  negligence  on  the  part  of  the  purchaser,  as  where  an  ex- 
ecutor, who  was  a  residuarv  legatee,  within  a  month  after  the  death  of  the  testator, 
transferred  certain  stocks  of  the  testator's  to  hia  banker's,  as  a  security  for  a  debt  then 
due  from  him,  and  for  future  advances  to  be  made  on  his  own  account,  SUl  v.  Simpson, 
7  Yes.  152,  such  fUspositions  are  void ;  and  see  i)own«s  t.  Power.  2  Ba.  &  Be.  491. 

But  where  executors  deposited,  from  time  to  time,  bonds  of  ^a  testator,  which  were 
not  specifically  bequeathed,  together  with  securities  of  their  own,  for  advances  made 
to  them  at  the  time  of  such  deposit,  the  Court  would  not  interfere  at  the  instance  of  oo- 
executors,  who  had  not  acted  in  the  administration  of  the  testator's  affairs  for  a  period 
of  fourteen  years,  Madeody.  Drummond,  14  Ves.  353,  and  17  Ves.  152. 

And  a  pecuniary  legatee  may,  in  cases  of  fraud  or  gross  negligence  follow  the  assets 
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aliened  by  the  executor,  though,  he  has  not  so  strong  a  claim  as  a  speoific  legatee,  per 
Sir  William  Gra/ni,  14  Ves.  354. 

And  the  case  of  a  residuary  legatee  is  stronger  than  the  case  of  a  pecuniary  legatee, 
per  Lord  EUm,  D.  17  Ves.  169. 

In  cases,  however,  even  of  fraud,  where  the  parj^  interested  sufEers  a  great  length 
of  time  to  elapse  without  prosecuting  his  right,  a  Clourt  of  Equity,  in  analogy  to  the 
Statute  of  Limitations,  will  not  give  relief,  Bonney  t.  Ridgard,  1  Cox's  Cases,  145. 
Andrews  v.  Wrigley,  4  Bro.  C.  C.  125;  and  see  Bay  t.  Bajf,  Cooper's  Ca.  in  Ch.  264. 
Keane  v.  Boberts,  4  Madd.  332. 


[500]  Thomas  Hall,  Executor  of  Euzabbih  Oades,  Plaintiff ;  (1)  and  Stephen  and 
Teohab  Terby,  Executors  of  Michael  Terry,  Defendants. 

Nov.  8th,  1738.   1  Atk.  602  ;  2  £q.  Ab.  660 ;  8  Yin.  Ab.  383. 

Michael  Terry  devises  to  his  nephew  and  his  hdrs  the  moiety  of  an  estate,  subject  to 
his,  tihe  testator's  wife's  life-estate,  so  as  his  nephew  should,  within  one  year  mer  the 
estate  should  come  to  him,  pay  amongst  other  sums,  to  Elieabeth  Oades  £100,  and 
charges  the  estate  with  the  payment  of  the  same ;  Elizabeth  Oades  dying  in  the  life- 
time of  the  wife ;  held  that  Elizabeth's  representative  was  not  entitled  to  the  f  100.{2) 

Michael  Terry^  by  his  will,  gave  to  his  nephew,  Stephen  Terry  and  his  heirs  all  that 
moiety  of  the  manor  of  Ilfield,  in  the  county  of  Southampton,  and  the  advowson  and 
right  [501^  of  presentation,  subject  to  the  settlement  made  on  the  marriage  of  his  wife 
(under  which  she  became  tenant  for  life,  upon  the  testator's  death),so  as  the  said  Stephen 
Terry,  his  hars  and  assigns  should  and  would,  within  the  space  of  one  year  then  next 
after  the  said  manor  and  premises  should  remiun,  descend,  or  come  to  him  or  them, 
pay,  or  cause  to  be  paid  divers  sums  of  money  to  divers  peraons  thereinafter  named,  and 
particularly  to  his  necutors,  and  to  Elieabem  Oades  wd  others,  £100  each,  and  directed 
that  the  said  manor  and  premises  should  be  charged  with  tbe  payment  of  tihe  same ;  and 
after  giving  divers  pecuniary  legacies,  gave  and  devised  the  rest  and  residue  of  his  real 
and  personal  estate,  his  debts  and  legacies  being  first  thereout  allowed  and  discharged, 
to  ThomasTerry,  and  to  the  said  Ste^n  Terry  whom  he  appointed  his  executors. 

Elizabeth  Oades  died  in  the  Ufetime  of  the  testator's  widow,  and  the  plaintiff,  her 
executor,  upon  the  widow's  death,  filed  a  bill  praying  payment  of  the  legacy  of  £100 
given  by  the  testator's  will  to  Elizabeth  Oades  out  of  his  personal  estate,  or  if  that  should 
be  deficient,  than  that  the  same  might  be  raised  out  of  his  real  estate. 

The  defendants  admitted  assets,  but  insisted  that  the  sum  of  £1 00  never  was  charged 
upon  the  personal  estate,  and  that  by  the  death  of  Elizabeth  Oades  in  tiie  lifetime  of  the 
testator's  widow,  it  had  sunk  into  the  land  for  the  benefit  of  the  devisee- 
Mr.  Chute,  Mr.  FazeUcerley,  and  Mr.  Henley,  for  tihe  jilsintifis,  insisted  that  the  sum 
of  £1 00  given  to  Elizabeth  Codes,  was  a  vested  interest  in  her,  and  transmis^ble  by  her 
in  her  luetime,  and  therefore  transmissible  to  her  representatives,  although  she  hap- 
pened to  die  before  the  time  of  payment,  which  alone  was  postponed,  and  cited  Ki-M  v. 
Withers,  Cas.  temp.  Talb.  117,  afterwards  affirmed  in  the  House  of  Lords,  3  P.  Wme. 
414,  and  4  Bro.  P.  G.  228.  Wilson  v.  Svencer,  3  P.  Wms.  172.  WhaUey  v.  Cox,  2  Eq. 
Cas.  Abr.  549,  pi.  29,  in  all  which  cases  tne  legatees  or  persons  to  whom  the  money  was 
left,  died  before  the  time  of  payment,  and  yet  the  money  was  ordered  to  be  raised.  They 
also  cited  Innocent  v.  Taylor,  Finch.  Bep.,  and  Bucldey  v.  Stanlake,  cor.  hotd  Maccles- 
field, 1720,  in  which  a  man  seised  of  a  rectory  devised  it  to  his  wife  for  life,  remainder 
to  his  daughter,  and  her  heirs  ;  but  if  his  daughter  should  die  unmarried,  then  to  his 
wife  and  l^r  heirs,  chargeable  with  two  legacies  of  £100  ea<^  to  two  straii^^ers.  Both 
the  [502]  legatees  died  before  the  daughter,  who  afterwards  herself  died  an  infant,  and 
umnanied.  The  testator's  widow  d^sed  the  rectory  to  trustera  for  the  performance 
oi  her  husband's  will,  and  it  was  held  that  the  representatives  of  the  two  l^atees  were 
entitled  to  the  legacies.  They  also  insisted  that  the  sum  of  £100  was  by  the  words, 
"  his  debts  and  legacies  being  first  thereout  discharged,"  made  a  charge  upon  the  personal 
as  well  as  the  real  estate,  aim  that  as  the  defendants  admitted  assets,  it  was  at  all  events 
payable  out  of  that  fund. 
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Mr.  Altometf-General  and  Mr.  Browne,  for  the  defendants,  contended  that  the  sum 
of  £100  was  not  a  legacy,  but  a  charge  solely  upon  the  real  estate,  and  given  upon  a 
contingency  which  had  not  happened.  Tliat  the  subeequent  words  of  the  will  directiDg 
all  his  legacies  to  be  paid  out  of  his  personal  estate,  did  not  affect  this  sum,  because  it 
was  not  a  legacy,  but  that  there  were  legacies  given  by  the  will  which  would  satisfy 
those  words.  That  the  distinction  between  l^acies  pa3rab1e  out  of  the  personal  estate, 
and  sums  of  money  charged  upon  land,  was  clearly  established.  In  the  former  case, 
this  Court  adopting  the  rule  of  the  spiritual  court,  held  that  a  legacy  payable  at  a  future 
day,  was  upon  the  death  of  the  legatee  before  the  day  of  payment,  tranamisaible  to  his 
personal  representative,  but  that  in  the  latter  case,  the  Court  considering  a  charge  of  & 
sum  of  money  upon  a  real  estate  as  a  condition  annexed  to  the  devise,  held  that  the  con- 
dition was  discharged  by  the  death  of  the  person  in  whose  favour  the  charge  was  made 
before  the  time  hmited  for  payment,  and  cited  Bright  v.  Norton  before  Lord  Talbot, 
where  an  estate  was  settled  upon  a  father  for  life,  remainder  to  trustees  for  a  term  of 
years,  remainder  to  the  eldest  son  in  tail,  and  the  trusts  of  the  term  were  declared  to  be 
to  raise  and  pay  to  the  second  son  the  sum  of  £1100  within  six  years  after  the  father's 
death,  with  interest,  in  the  mean  time.  The  second  son  died  in  the  father's  tifetime, 
and  Lord  Talbot  held,  that  no  particular  time  for  payment  being  fixed,  but  only  six 
years  after  the  father's  death,  the  sum  ought  not  to  be  raised.  They  also  cited  the  Dnke 
of  Ckandos  v.  Talbot,  2  P.  Wms.  601.  Poulet  v.  Poulet,  1  Vern.  204,  321.  Carter  y. 
Bletsoe,  2  Vern.  617.  Yates  v.  Phetti^ace,  2  Vern.  416,  and  Prowse  v.  Abingdon,  ante, 
page  312. 

Nov.  8th  or  9th,  1 738. — Lord  Chancellor.  There  have  been  various  determinations 
in  cases  of  this  nature,  which  are  not  easily  reconcileable  to  each  other,  being  grounded 
upon  very  minute  [503]  circumstances  laid  hold  of  to  warrant  them,  which  if  thoroughly 
considered,  would  not  perhaps  appear  to  afford  sufficient  reasons  for  those  judgment*. 

But  the  general  rule  of  the  Court  seems  now  to  be,  that  where  a  sum  of  money  is 
char^  upon  lands,  and  the  legatee  dies  before  the  time  at  which  it  is  payable,  it  shall 
sink  into  the  estate  for  the  benefit  of  the  heir  or  devisee.  This  was  first  settled  in  the 
case  of  Poulet  v.  PouUt,  2  Ventr.  366,  and  1  Vern.  204,  321  ;  but  it  has  been  attempted 
by  various  distinctions  to  shew  that  this  case  does  not  fall  within  that  general  rule. 

1st.  It  has  been  contended  that  this  sum  is  charged  as  well  upon  the  personal  as 
upon  the  real  estate,  but  I  do  not  think  that  the  personal  estate  is  at  all  affected  by  this 
sum.  The  residue  of  the  personal  estate  is  given  to  Stephen  and  ThomaSy  debts  and 
legacies  being  first  paid.  Now  this  sum  is  not  a  legacy,  nor  is  there  any  bequest  of  it 
as  such  ;  but  there  are  several  other  sums  mentioned  in  the  will  which  praperly  answer 
that  description,  and  are  payable  out  of  the  personal  estate,  whereas  the  sum  in  question 
is  charged  wholly  upon  the  real  estate,  and  I  should  so  have  held  if  the  question  had 
arisen  between  Stephen  and  Thomas,  whether  Thomas's  share  of  the  personal  estate 
should  bear  part  of  this  burthen.  But  suppose  this  had  been  a  cha»e  upon  both  estates, 
yet  upon  the  authorities  of  Yates  v.  Phettiplace,  and  Duke  of  Chanaos  t.  Talbot,  it 
would  have  partaken  of  the  realty,  so  far  as  to  fall  into  the  land  upon  the  death  at  the 
party  for  whom  it  was  intended. 

The  second  point  contended  for  as  taking  this  case  out  of  the  general  rule  was, 
that  the  postponement  relates  only  to  the  time  of  payment,  and  cannot  in  any  way  be 
annexed  to  the  substance  of  the  legacy.  But  this  distinction  does  not  hold  in  cases  of 
charges  upon  lands,  and  even  if  it  did,  I  do  not  think  that  it  would  aSect  the  present 
question,  for  in  this  case  there  is  no  gift,  except  by  the  words  "  so  as  he  pay,"  and  the 
subsequent  words,  "I  will  the  premises  shall  be  chargeable  accordingly,"  which  plainly 
refers  to  the  former  clause,  so  that  here  is  no  original  gift,  and  a  time  afterwards  ap- 
pointed for  payment,  but  the  whole  amounts  to  no  more  than  a  direction,  that  sum 
a  sum  shall  be  paid,  and  if  this  sum  had  been  to  arise  wholly  out  of  the  personal  estate; 
1  think  that  even  in  that  case,  it  would  not  in  the  event  which  has  happened,  been 
transmissible,  the  time  of  payment  being  annexed  to  the  substance  of  the  girt. 

The  third  point  contended  for  was,  that  the  bequest  was  [50^  intended  to  vest 
immediately  upon  the  testator's  death,  and  that  the  reason  for  appointing  the 
time  of  payment  did  not  arise  from  the  nature  of  the  bequest,  but  solely  from  the  cii^ 
cumstancea  of  the  estate  chargeable  with  such  payment.  But  if  I  were  to  lay  any  stress 
upon  this  objection,  I  shoidd  overthrow  many  cases  which  have  been  fully  settled,  for 
by  all  the  late  determinations  it  has  been  held,  that  whenever  a  sum  of  money  is 
charged  upon  lands,  whether  by  way  of  portion  or  legacy,  payable  at  a  future  day,  and 
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the  person  dies  before  the  time  of  payment,  it  Bhatl  sink  into  the  land,  and  not  go  to  the 
representative  of  the  person  so  dying. 

I  now  come  to  the  cases  cited  for  the  plaintiff.  In  the  case  of  King  and  Withers, 
according  to  my  recollection  of  it,  the  ground  of  the  judgment  was,  that  there  were  only 
two  things  requisite  to  vest  the  right — that  is  to  say,  the  attaining  the  age  of  twenty-one 
and  marriage,  both  which  had  actually  taken  nlace;  and  though  the  payment  was  subject 
to  a  contingency,  yet  it  was  expressly  provided,  that  the  sum  chained  should  be  paid 
whenever  that  contingency  should  happen.  In  the  case  of  Wilson  v.  Spencer,  3  P.  Wms. 
172,  the  legacy  was  absolutely  vested,  though  the  testator  had  given  a  year  for  the  pay- 
ment of  it.  The  circumstances  of  the  case  of  WhaUey  v.  Cox  are  not  sufificieatly  agreed 
upon  for  me  to  make  it  the  ground  of  my  determination.  Tn  the  case  of  Buckley  v.  Stan- 
lake  the  devise  of  the  wife  was  expressly  to  the  use  of  the  husband's  will,  which  induced 
the  Court  to  make  a  more  equitable  construction  in  favour  of  his  bequests.  The  case 
of  Innocent  v.  Taylor  is  of  no  authority,  the  book  from  which  it  is  cit«J  not  containinf; 
Lord  Nottingham's  own  repoTtB.  la^ee,  indeed,  that  there  are  several  cases' about  the 
time  at  which  that  of  Innocent  v.  Taylor  is  said  to  have  been  decided,  which  are  in 
favour  of  the  doctrine  contended  for  on  behalf  of  the''plaintifE,  but  being  antecedent  to 
the  resolution  in  the  case  of  Poulet  v.  Poulet,  which  first  settled  this  matter,  they  are 
of  no  weight  with  me  ;  whereas  that  of  Bright  v.  Norton  is  an  authority  which  comes 
up  to  the  present  point. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  neither  the  distinctions  endeavoured 
to  be  established,  nor  the  authorities  cited  for  the  plaintiff,  are  sufficient  to  take  the  case 
out  of  the  general  rule ;  and  that  as  the  sum  in  question  is  given  to  the  person  in  whose 
right  the  paintifl  claims  it,  no  otherwise  than  by  the  direction  for  payment,  and  as  she 
died  before  the  time  (A  payment  came,  it  never  vested  in  her. 

Bill  dismissed  without  coste. 

(1)  The  statement  of  this  case,  and  the  ai^guments  of  counsel,  are  taken  from  Lord 
Hardwicke's  Note-book ;  and  the  judgment  from  a  Manuscript  Report,  compared 
with  the  several  printed  Reports,  another  Manuscript  Report,  and  heads  of  the  judg- 
ment in  Lord  Hardwicke's  Note-book. 

(2)  Lord  Thurlow  is  reported  to  have  said  in  Godwin  v.  Munday,  1  Bro.  Chan.  Ca. 
191,  That  Hall  v.  Terry  cannot  be  reconciled  with  Lowther  v.  Condon,  2  Atk.  127 ; 
and  Mr.iS^afu{«r5,in  his  note  to  Mr.Atkyns's  report  of  the  case  says, that  the  same  remaik 
seems  to  apfdy  to  other  cases,  as  particularly  to  Ernes  v.  Hancock,  2  Atk.  507.  Hutchins 
V.  Foy,  Com,  Rsp.  716.  ShsrTncm  v.  CoUvat,  3  Atk.  319.  TunsUUl  t.  Bracken,  Ambl. 
167,  cited  in  note  to  1  Bro.  Ch.  Ca.  124.  Jeale  v.  Titdcener,  Ambl.  703.  Hodgson  v. 
Rawson,  1  Yes.  44.  It  is  apprehended  that  Lowther  v.  Condon  is  easily  distinguishable 
from  Hall  v.  Terry  by  the  following  circumstances.  That  there  is  a  gift,  independent 
of  a  direction  for  payment ;  that  the  legacy  is  directed  to  be  paid  to  the  executors, 
administratois,  or  assigns  of  the  legatees :  and  there  is  a  direction,  that  in  case  the 
legatees  die,  their  l^acies  shall  not  sink  into  the  estate  for  the  benefit  of  the  heir,  but 
be  raised  for  the  benefit  of  the  legatees.  So  Hkewise  are  Ernes  v.  Hancock,  and  Sherman 
y.  Collvns,  distinguishable  from  Hail  v.  Terry,  by  a  right  of  entrv  being  given  upon 
the  premises  chimed.  TunstaU  v.  Brachm,  Hutchins  v.  Foy,  Sodgson  v.  Rawson, 
Jeale  v.  Titdeener  are  likewise  distinguishable  ;  for  in  Tunstall  v.  Brachen,  the  legacy 
is  to  be  paid  to  the  legatee,  her  executors,  administratois  and  aasigns,  and  in  one  event 
it  is  directed  that  tJie  legacy  shall  not  mnk  into  the  estate  for  the  benefit  of  the  heir ;  and 
in  Hodgson  v.  Ratpton,  the  le^tee  survived  the  tenant  for  life,  and  in  that  case,  in 
Butdivns  V.  Foy,  and  Jeale  T.Titt^ener,  the  payment  is  directed  to  be  paid  out  <tf  the 
estate  chaiged,  which  shews  that  the  payment  was  deferred  with  a  view  to  the  posses- 
sion of  the  estate,  and  which,  though  Lord  Apsley  said  it  was  a  sUght  distinction,  yet  such 
distinction  fell  in  with  his  ideas.  See  Jeale  v.  Titekmer,  Amb.  Rep.  704. 
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[506]  Sir  Wiluah  Ashburnhah  and  Others,  Executors  and  Devisees  Robkt  I^ad- 
SHAW,  Plaintiffs ;  (1)  and  George  Bbadshaw  and  Others,  the  Heirs  at  law  <rf  Ronsr 
Bradshaw,  the  AncANET-C^BSAL,  and  the  Corporation  of  the  Charity  for  the 
Sods  ^  the  Gergy,  and  the  Corporation  of  Queen  Anne's  Bounty,  Defendants. 

November  8  and  10,  and  December  11. 1738.  and  April  26, 1740.   2  Atk.  36 ;  Bam.  6 ; 

3  Bum*!  EccL  Law,  563. 

Sir  William  Ashbumham  by  his  will  <rf  the  20th  Nov.  1734,  devised  certain  lands  to 
trustees  and  their  h^rs  for  the  benefit  of  certain  charitable  uses  therein  mentioned. 
The  statute  of  Mortmain  commenced  from  and  after  the  24th  of  June  1736 ;  and 
Sir  W.  ^.died  in  July  1736  :  Held,  by  all  the  Judges,  that  the  devise  to  the  charitable 
uses  was  good  in  law.  (See  Attometf-GenertU  t.  iMt/df  3  Atk.  651,  and  1  Yes.  32,  S.  G. 
WiUet  T.  Sandford,  ibid.  186.  Attorney-General  v.  Heartvjell,  Amb.  461 ;  S.  C.  3 
£den*B  Rep.  234.  Attomsy-Genend  v.  Downing,  Amb.  550.) 

Rcbsrt  Bradshaw,  by  hia  will,  dated  the  20th  of  November  1734,  devised  divers 
lands  and  tenements  to  trusteee  and  their  heirs,  in  trust  for  the  bmefit  of  certain  chari- 
table uses  therein  mentioned. 

The  statute  fA  Mortmain,  9  Geo.  2,  c.  36,  enacts,  that  from  and  after  June  24,  1736, 
no  manors,  lands,  &c. ,  shall  be  given,  granted,  aliened,  &c. ,  to  any  person  or  persms  what- 
soever, in  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever,  ezc^t  in  the 
manner  specified  in  the  act,  and  declaree  that  all  gifts,  grants,  conveyances,  &c,  of  any 
lands,  &c.,  to  or  in  trust  for  any  charitable  uses  whatsoever,  which  shall  after  the  said 
24th  day  of  June  1736,  be  made  in  any  ot^er  manner  or  form  than  by  that  set  is 
directed  shall  be  void. 

The  testator  died  in  July  1736. 

The  object  of  the  bill  was  to  prove  the  will,  and  to  establish  the  trusts  and  charitieB. 

Mr.  Browne,  Mr.  Otoen.  Mr.  Chute,  and  Mr.  Fenwick,  for  the  heirs  at  law. 

[606]  was  ambulatory  till  the  testator's  death ;  nothing  passed  by  it  until 

after  that  time,  and  consequently  not  until  after  the  24th  of  June  1736  ;  but  in  order 
to  take  this  case  out  of  the  act,  it  must  be  shewn  that  the  lands  were  conveyed  before 
that  time.  If  wills,  made  before  the  act,  are  to  take  efiect  where  the  testator  did  not  die 
until  aiter  it  was  passed,  it  will  lead  t  >  the  greatest  frauds,  such  as  antedating  wiHb,  Ac 
It  is  not  to  be  supposed  that  the  legislature  intended  to  give  all  the  time  between  the  paat- 
ing  of  the  act  and  the  24th  of  June  1736,  to  enable  people  to  make  those  dispositions  by 
their  wills  which  it  was  the  object  of  the  act  to  prevent.  The  decisions  which  were  made 
upon  the  Statute  of  Frauds  have  no  ap{dication  to  the  qtiestion  upon  this  act.  That 
act  related  only  to  the  form  and  circumstances  ol  the  execution  of  wills  ;  this  to  thor 
actual  operation.  The  Statute  of  Frauds  was  construed  as  if  the  words  had  been,  all 
devises  of  lands  made  after  the  24th  of  June.  This  act  creates  an  incapacity  in  all  the  sub- 
jects d  England  to  take  lands  to  charitable  uses  after  the  time  therein  mentioned; 
and  it  cannot  be  said,  that  the  trustees  in  this  case  took  aixj  interest  in  these  lands  befoit 
the  testator's  death,  till  that  time  the  will  was  inoperative.  A  devise  by  a  joint-tenant 
is  void,  though  a  conveyance  severs  the  joint-tenancy.  A  devise  to  a  man  who  aftu^ 
wards,  but  buore  the  testator's  death,  becomes  a  monk  is  vend. 

Mr.  Attorney-General,  Mr.  FaeakeHey,  and  Mr.  Pilnoortk,  for  the  charitieB. 

This  act  breaks  in  much  upon  the  law  of  the  land,  and  restricts  the  subject's  right  of 
disposing  of  his  property,  and  ought  therefore  to  be  construed  with  strictness ;  and  id 
all  cases  a  construction  giving  to  laws  a  retrospective  operation  ought  if  possible  to  be 
avoided.  It  has  been  ai^ed  that  a  will  is  as  nothing  before  the  death  oi  the  testator, 
hut  the  time  (A  making  it  is  in  many  respects  material.  The  testator  must  have  the  landi 
devised  at  the  time,  and  if  he  should  afterwards  become  lunatic,  his  will  will  neverthelesa 
be  good.  The  words  in  this  act  relate  solely  to  the  act  of  the  party,  and  the  word  given 
peculiarly  apphes  to  wills ;  and  can  it  be  said,  that  the  testator  gave  the  property  in  ques- 
tion after  the  24th  of  June  ?  after  that  time  he  did  nothing  to  his  property.  It  is 
common  parlance  for  a  testator  to  say,  that  he  has  given  property  by  his  wiH  It  is  die  will 
which  conveys  aiul  s^^  the  land,  iud  not  the  death  of  the  party.  It  is  like  an  executwj 
devise  made  Wore  the  act  which  did  [607]  take«fiect  until  i^terwards.  The  eaflei 
upon  the  Statute  of  Frauds  are  precisely  in  point.  Serjeant  v.  Puntis,  Pie.  in  Ol  77. 

The  Lord  Chancellor  mentioned  the  case  of  Gillmore  v.  Shuter,  2  Mod.  310 ;  2  Lev. 
227 ;  2  Jones,  208 ;  1  Freem.  466 ;  1  Vent  330 ;  2  Shaw.  16,  and  on  the  11th  Decern- 
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ber,  the  cause  standing  again  in  the  paper,  hifi  Lordship  declared  that  the  first  question 
appeared  to  be  a  point  of  law,  arising  upon  the  construction  of  a  new  Act  of  Parliament, 
which  had  never  come  in  judgment  before,  and  to  be  a  matter  of  great  consequence,  for 
which  reason  he  though  it  fit,  in  order  to  the  settling  the  law  thereon,  to  take  the  opinions 
of  all  the  Judges,  and  therefore  ordered  that  the  opinions  of  all  the  judges  should  be 
taken  upon  the  following  case,  vit. — Bobert  BradshaiOy  Clerk,  on.  the  24th  day  of  Nov- 
ember 1734,  duly  made  and  executed  his  last  will  and  testament  in  writing,  and  by 
the  said  will,  gave  and  devised  divers  lands  and  tenements  to  trustees  and  their  heirs, 
in  trust,  or  for  the  benefit  of  certain  charitable  uses  therein  mentioned,  amongst  severaJ 
other  trusts. 

The  statute  of  the  9th  Geo.  2,  intitled  an  Act  to  restrain  the  Disposition  of  Lands, 
whereby  the  same  become  Unalienable,  commenced  from  ajod  after  the  24th  day  of  June 
1736.  • 

In  July  1736,  the  testator  died  without  altering  or  revoking  his  said  will. 

Question  :  Whether  such  gift  or  devise,  so  far  as  the  same  relates  to  the  charitable 
uses  aforesaid,  be  good  in  law,  notwithstanding  the  said  statute  or  not. 

The  Judges,  on  the  4th  of  December  1739,  certified  that  th^were  of  opinion  that 
the  gift  or  devise,  so  far  as  the  same  T^ted  to  the  charitable  uses  aloressid,  was  good  in 
law,  notwithstanding  the  said  statute. 

This  certificate  was  s^ned  by — 

W.  LBM.  J.  FORTISCUE,  A. 

J.  Willis.  W.  Fortebcue. 

J.  COMYNS.  W.  GhAPPLB. 

F.  Page.  T.  Parkkr. 

Law  :  Carter.  M.  WsiGHr. 

E.  Prohyn. 

The  following  note  is  found  amongst  Lord  Hardvyicke's  papers  relative  to  this  cause ; 
it  does  not  appear  by  which  of  the  Jmges  it  was  furnished : 

"  All  the  Judfi;es  except  Mr.  Justice  Denton  having  heard  counsel  for  all  the  parties, 
metatLoidChieiJiisticelM's[5()8]ch&mbers,  4th  Dec»mber  1739,  and  held  that  awSl 
was  a  revocable  disposition  in  prCBsenth  to  teke  effect  in  fyturo^  that  there  are  two  times 
a  will  has  respect  to,  the  time  (u  making,  and  the  time  of  its  taking  effect  by  the  death  of 
the  testator,  llie  time  of  inaking  the  will  concerns  the  capadty  of  the  giver ;  the  time 
of  its  taking  effect,  by  the  death  of  the  testator,  concerns  the  capacity  of  the  ti^er.  The 
present  act  does  not  work  an  incapacity  in  the  taker,  but  in  the  giver.  The  act  has  no 
retrospect ;  if  that  had  been  intended,  it  would  have  been  general,  and  not  to  take  effect 
from  a  particular  day.  They  unanimously  held  the  devise  good,  and  accordingly  certi- 
fied to  the  Lord  Chancellor,  and  grounded  their  opinions  on  Dy.  45,  b  2  ;  And.  11 ;  4 
Leonard.  5,  prop.  106  ;  3  Bui.  43, 47  ;  2  Ch.  Rep.  301  to  303 ;  2  Mod.  810  ;  2  Show.  17  5 
Skin.  227  ;  Pre.  in  Ch.  77  ;  2  Lev.  227  ;  2  Jo.  108 ;  1  Vent.  330.  Bunter  v.  Cofce. 
1  Salk.  237  ;  Fitzg.  225,  233,  and  my  brother  Denton  informed  me  that  he  entirely 
concurred  in  this  opinion." 

The  following  letter  from  Lord  Chief  Baron  Parker  to  Lord  HardioUke^  dated  Ist 
December  1738,  is  likewise  found  amongst  the  papers  relating  to  this  cause. 

'  My  Lord, 

"  I  have  considered  of  the  statute  of  the  9th  of  his  present  Majesty,  against  dis- 
positions to  charitable  uses,  which  recites  those  dispositions  to  be  contrary  to  law,  and 
enacts,  that  from  and  after  the  24th  of  June  1736,  no  manors,  lands,  &c.,  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  assigned,  or  appointed,  or  any  ways 
conveyed  or  settled  to  or  upon  any  person  or  persons,  &c.,  in  trust,  or  for  the  benefit  6t 
any  charitable  uses,  unless  in  the  manner  therein  directed ;  and  by  another  section 
provides,  that  all  gifts,  &c.,  which  shall,  from  and  after  that  day  be  made  in  any  other 
manner  or  form,  shall  be  void.  The  question  is,  whether  this  act  extends  to  a  wUl 
made  before  the  24th  of  June  1736,  by  a  man  who  died  after  that  day. 

"  It  must  be  admitted  that  a  will  is  so  far  ambulatory,  and  not  consummated,  that 
no  interest  can  vest  in  the  devisee  till  the  testator's  death ;  but  though  a  will  is  subject 
to  revocation  during  the  testator's  life,  and  cannot  take  effect  with  respect  to  the  passing 
of  an  interest  till  his  death,  yet  it  seems  to  me  to  be  a  disposition  of  the  estate  devised 
from  the  time  of  making,  because  no  writing,  pubUcation,  or  other  act  is  necessary  to 
be  done  between  the  nuking  of  the  will  and  the  testator's  death)  and  if  so.  the  ^tute 

a  v.— 34 
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will  not  affect  the  pre{509}-^nt  case.  This  your  Lordfihip  will  find  to  be  my  Lord 
Holt's  opinion  in  the  case  of  Bunter  v.  Coke,  in  Fitzg.  Rep.  226,  and  Lord  Tretm't 
Ofanion  in  the  case  of  Arthur  v.  Bockenham,  237,  238,  239,  of  the  same  book.  The 
cases  in  this  book  are  very  incorrectly  reported,  but  I  have  been  credibly  informed  that 
these  two  arguments  are  authentic,  and  were  communicated  by  Mr.  tf^Anvers  to  Mr. 
Waltkoe,  the  publisher,  to  make  the  book  sell  the  better.  There  are  no  terms  in  FUz- 
gibbon  when  these  resolutions  were  delivered,  but  I  find  in  Salk.  237,  that  the 
case  of  Bunter  and  Cdce  was  determined  Mich.  6  Anne,  B.  E.  and  by  the  Journals  d 
the  House  of  liOrds,  which  I  have  perus«i,  the  judgment  appeais  to  be  affirmed  24th 
Feb.  1707,  and  by  a  report  of  Mr.  Blencotoes  (where  the  case  Arthur  v.  Bockenham  in 
FitggMon  'iB  called  by  the  name  of  Archer  y.  Bodeenham),  the  rew^ution  of  the  Court 
of  CiommoQ  Heas  appears  to  be  delivered  in  Hilary  1707-8.  The  case  of  GUmore  r. 
Shuter,  2  Lev.  227  ;  2  Jo.  108,  109  ;  2  Show.  16, 17  ;  1  Vent.  380,  seems  to  counten- 
ance this  opinion,  though  not  entir^y  mmilar,  because  wills  are  gratuitous  dispositions, 
but  it  would  have  been  against  natural  justice  to  have  construed  the  Statute  of  Frauds, 
to  have  a  retrospect  so  as  to  destroy  contracts  for  just  debts,  but  the  case  in  2  Ch.  Rep. 
301,  and  the  Judges'  opinions  cited  by  Mr.  PoUexfen,  in  2  Show.  17,  do  in  my  humUe 
apprehension,  pretty  much  resemble  the  present  case.  By  29  Car.  2,  c.  3,  s.  5,  devises  of 
lands  are  to  be  in  writing,  and  executed  as  there  directed,  or  else  to  be  void.  The  cir- 
cumstances there  required  affect  the  operation  of  the  will  as  well  as  the  directions  of  thifi 
statute  afiect  the  operations  of  a  gift,  and  there  is  room  for  the  same  observation  in  the 
word  '  restrain  '  in  the  title  of  tms  act  as  upon  the  word  '  prevention '  in  the  title  of 
the  Statute  of  Frawia,  to  shew  this  to  be  a  cautionary  law  made  to  prevent  future 
inconveniences. 

"  I  submit  these  loose  thoughts  to  your  Lordship's  connderation ;  and  am  as  I  am 

bound  to  be  with  the  utmost  respect. 

"My  Lord, 

"Your  Lordship's  most  obliged  humble  servant, 

-T.Pabkbb." 

Inner  Tem^^ 
December  1, 1738. 

The  Lord  Chancellor,  on  the  26th  of  April  1740,  decreed  the  charitable  bequests, 
and  devises,  and  the  trusts  of  the  will  to  be  estaUished.   (Beg.  Lib.  A.  1739,  fo.  441.) 

(1)  The  whole  of  this  case  is  taken  from  Lord  Eardioieke's  Note-book,  axA  the  p^ien 
found  amongst  his  Lordship's  manuscripts. 


[510]  RAINraOBD  V.  liANGHAH.(l) 

Nov.  lliA,  1738. 

Sir  Bdvxtrd  Nichols  being  entitled  to  the  advowson  of  Hardtoicke,  by  his  will  deviaeB 
to  his  trustees  and  their  heirs  all  and  singular  his  messuages,  cottages,  doses,  £&nns, 
woods,  lands,  tenements,  and  hereditaments,  lying  in  Hardwicke,  &c. ,  and  {dl  other  his 
lands  and  tenements  whatsoever  not  before  devued,  with  their  appurtenances,  upon 
trust  to  pay  £30per  annum,  to  each  of  the  vicars  of  eight  vicarages,  one  of  which  was 
the  vicarage  of  Hardvyickey  and  directs  the  surplus  of  the  rents  to  be  disposed  of  to  such 
charitable  uses  as  his  trustees  should  think  fit 

The  church  of  Hardwicke  having  become  vacant  after  the  death  of  the  testator,  upoa 
a  bill  filed  against  the  trustees  by  the  heir  at  law  of  the  testator  alleging  that  the 
advowson  Jpused  to  them  under  the  will,  ami  against  the  bishop  to  compel  him  to 
^rant  institution  to  the  plaintiff's  derk.  It  was  held  upon  the  certificate  <^  the 
ludgos  that  the  advowson  did  not  pass  by  the  will  to  the  trustees ;  and  a  lapse  having 
been  incurred  the  bishop  was  decieed  to  admit  the  j^aintifi's  clerk. 

Sir  Edward  Nichols  being  seised  in  fee  of  the  manor  of  Faxton  and  of  several  messu- 

rand  lands  in  Faxton,  HasiUnck,  Sulby  and  Hardwicke,  and  also  of  the  advowson  of 
ihurch  of  Hardwidce,  by  will  bearing  date  12th  of  August  1708,  devised  part  of  the 
premises  to  the  use  of  his  sister  for  hfe  ;  and  then  gave  and  devised  to  his  tnistees  their 
heirs  and  assigns  for  ever,  all  and  singular  other  Us  messuages,  cottages,  doses,  farms, 
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woods,  lands,  tenements,  and  hereditaments,  whatsoerer,  situate,  standing,  lying  and 
being  in  Fctikon  aforesaid,  HasiU>ick,  Sulby  and  Hardvncke,  and  all  other  ms  mtw  and 
tenements  whatsoever  before  devised,  with  their  and  every  of  their  appurtenances, 
upon,  this  special  trust  and  confidence  in  them  reposed,  and  to  the  intent  uid  purpoM 
that  they  do  and  shall  out  of  the  rents  and  profits  yearly  and  every  year  for  ever  here- 
after pay  or  cause  to  be  paid  the  sum  of  £30  a-pieoe  to  eight  several  vicars  for  the  time 
being  oi  eight  respective  vicarages,  one  of  which  was  the  vicarage  of  Eardwtcke,  and 
directed  that  the  surplus  of  the  rents  should  be  disposed  of  to  such  charitable  uses  as 
the  trustees  should  think  fit. 

After  the  testator's  death  the  church  of  Hardwicke  became  vacant,  and  the  plaintid 
bein^  the  heir  of  Jane  Kemsey  deceased,  who  was  the  heir  of  Sir  Edioard  Nicholls,  filed 
a  bill  against  the  bishop  to  injoin  him  from  presenting  the  clerk  nominated  by  the 
trustees,  and  to  compel  him  to  grant  institution  to  the  clerk  nominated  by  the  plamtifi, 
and  against  the  trustees  alleging  that  the  advowson  passed  to  them  underTSll]  the  will, 
and  insisting  that  no  use  being  declared  of  it  there  was  a  resulting  trust  lor  the  heir  at 
law. 

The  Lord  Ckcmcellort  concravii^  a  doubt  whether  the  advowson  passed  to  ^e 
trustees  by  the  wUl,  directed  a  case  to  be  made  upon  that  point  for  the  opinion  of  the 
judges  of  the  Court  of  King's  Bench,  who  after  hearing  it  twice  argued  certified  unani- 
mously that  they  were  of  opinion  that  the  advowson  did  not  pass  by  the      to  the 

trustees. 

The  cause  now  came  on  again. 

Lord  Chancdlor.  But  for  one  reason  I  should  have  dismissed  the  plaintiff's  bill,  for 
it  comes  now  to  be  in  the  nature  of  a  quare  impedit. 

The  first  question  was,  whether  the  advowson  passed,  and  if  it  did,  then  2ndly, 
Whether  there  was  a  resulting  trust  for  the  heir  at  law. 

The  opinion  of  the  judges  is,  that  this  is  strictly  a  l^al  title ;  but  a  drcumstance  has 
taken  ^ace  which  prevents  ^e  plaintiff  from  maintaimng  a  quare  impedit,  namely  that 
a  lapse  has  been  incurred. 

l7ow  as  this  Court  sometimes  interposes  to  prevent  the  statute  of  limitationB  from 
taking  effect,  so  in  this  case  it  may  be  decreed  that  the  advowson  descended  upon  the 
heir  at  law  of  Sir  Edtoard  Nichols,  and  that  the  Bishop  of  Peterborough  ought  to  admit 
the  derk  who  has  been  appointed  under  that  title. 

Decree  that  the  bishop  do  admit  the  daintiff's  clerk  without  costs.  (R^.  lib.  B. 
1738.  fa  no.) 

(1)  The  whole  of  this  case  is  taken  from  a  manuscript  report.  Lord  Hardmeke*s 
note  of  it  being  very  short. 


[612]  Brandling  v.  Ord.(1) 

[See  Moss  v.  Anglo-Egyptian  Navigation  Co.,  1865,  L.  H.  1  Oh.  115 ;  Lord  Tredegar 
T.  Windus.  1876,  L.  R.  19  Eq.  613.] 

lYormW  15^  1738.   1  Atk.  571. 

A  man  who  purchases  for  a  valuable  consideration,  with  notice  of  a  voluntary  settle- 
ment, from  a  person  who  bought  without  notice,  shall  shelter  himself  under  the  first 
purchase.  (See  Lowther  v.  Carleton,  Gas.  temp.  Talbot,  187.  Harrison  v.  FortK 
Free  in  Chan.  51.  Kennedy  v.  My,  1  Sch.  &  Lef.  379.  Macmeen  v.  Farguhar, 
11  Yes.  479.) 

A  man  cannot  defend  himself  in  this  court,  as  a  purc^iaser  for  a  valuable  consideration 
under  artidw  only.  (See  Fitzgerald  v.  Falconhridge,  Fits.  Rep.  207.  Bmrt  v. 
Middlehurst,  3  Atk.  377.) 

Where  defendants  pleaded  a  former  suit  they  must  shew  it  was  res  judicata. — A  tenant 
in  tail  out  of  possession,  cannot  bring  a  bfll  to  perpetuate  testimony — A  bill  dropped 
for  want  of  prosecution,  is  never  to  be  {deaded  as  a  decree  of  dismission. 

It  was  said  by  the  Lord  Ckancdlor  in  this  cause,  that  a  man  who  purchases  for  a 
valuable  consideration,  with  notice  of  a  voluntary  settlement  from  a  person  who  bought 
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without  notice,  shall  shelter  himaelf  under  the  first  purchaaer,  yet  it  must  be  very  aane 
interest  in  every  respect. 

He  likewise  said,  he  never  knew  a  man  defend  himself  in  this  Court,  as  a  purchaeer 
for  a  valuable  consideration  under  articles  only  ;  if  he  is  injured,  he  must  sue  at  law  upm 
the  covenants  in  the  articles. 

His  Lordship  also  laid  it  down  as  a  nile,  that  where  the  defendants  fJead  a  former 
suit,  that  the  Court  im][^ed  there  was  do  title  when  they  dismissed  the  bill,  is  not  suffi- 
cient, the^  must  shew  it  was  res  judicata,  an  absolute  determination  in  Uie  Court  tfaat 
the  jdaintifi  had  no  tide. 

He  also  held,  that  a  tenant  in  tail,  out  of  possession,  cannot  bring  a  bill  to  per 
petuate  testimony  of  witnesses,  till  he  has  recorerod  possession  by  ejectment ;  if  he  wws, 
on  the  defendant's  demurring  for  this  reason,  the  Court  will  allow  it.  {Parry  v.  Sogers, 
1  Vem.  441.   Philips  v.  Carew,  1  P.  Wms.  117.  and  see  Mitford's  Pleadings,  131.) 

And  that  a  bill  dropped  for  want  of  prosecution  is  never  to  be  pleaded  as  a  dense  of 
dismission  in  bar  to  another  bill. 

And  that  a  tine  by  a  termor  for  years,  is  a  forfeiture ;  but  the  reversioner  has  five 
years  after  the  expiration  of  the  term  to  enter. 

(l)ThiB  case  is  taken  from  Ath^.  There  is  no  statement  of  the  case  in  L:>rd 
Hardwieke's  Note-book,  or  in  the  Register's-book,  it  appears  both  from  his  Lordship's 
Note-book  and  the  Begister's  book  that  the  plea  was  overruled.  See  Beg.  Lib.  A.  1738, 
U  21. 


K13]  CoNYKRS  and  Othsrs,  Plaintiffs  ;(1)  and  Lord  Abergavenny  and  Others, 

JDefendants. 

Nov.mh,l738.    lAtk.  285. 

A  bill  of  peace  praying  an  injunction  to  stay  the  defendants  who  have  an  interest  in  the 
manor  of  Twnhridge  from  proceeding  at  law  against  the  plaintifis  for  building  housee 
on  the  manor  without  leave,  and  that  they  may  accept  of  such  a  compensation  as  the 
Court  shall  think  reasonable. 

The  Court  dissolved  the  injunction,  as  they  cannot  be  applied  to  as  an  arbitrator,  nor 
have  any  legislative  authority,  but  act  in  a  judicial  capacity. — A  bill  of  peace  may  as 
well  be  brought  by  tenants  against  a  lord,  as  by  a  lord  against  tenants. 

A  motion  by  the  plaintiff  for  an  injunction  to  stay  the  proceedings  of  the  DefmdantB 
at  law«till  the  hearing  <A  the  cause  in  this  Court,  upon  a  suggestion  that  this  is  a  IhU  of 
peace,  and  always  favoured  in  equity,  for  the  principal  prayer  of  it  is,  that  the  defendants 
who  have  only  a  small  interest  in  that  part  of  the  manor  of  Tunhridge,  which  is  in  dispute 
may  accept  of  such  a  compensation  as  this  Court  thall  thhik  reasonable,  for  the  houses 
the  plaintiff  has  built  upon  the  waste. 

Lord  Chancellor.  I  do  not  see  how  this  Court  can  assume  such  a  power,  unless 
they  had  a  right  of  being  applied  to  as  an  arbitrator,  or  had  a  legislative  authority  lodged 
in  them,  neither  of  which  belong  to  them  ;  for  they  act  only  in  a  judicial  capacity. 

The  proper  bill  of  peace  was  a  former  one,  brought  by  the  tenants  of  this  manor, 
for  such  a  bill  may  as  well  be  brought  by  tenants  against  a  lord,  as  by  a  lord  against 
tenants  (see  The  Mayor  of  York  v.  PUkvngton,  ante,  page  293,  and  the  notes  to  that 
case) ;  but  that  bill  was  dismissed,  upon  the  suggestion  en  this  very  plaintiff,  Mr.  Conyen 
himself,  that  they  ought  regularly  to  proceed  at  law ;  and  therefore  thi^er  let  him  go, 
and  not  apply  improperly  for  relief  in  that  Court,  which  he  had  absdutely  insisted  had 
no  power  of  relieving.  This  comes  very  near  the  case  of  election,  for  he  has  chosen  to 
proceed  at  law,  and  therefore  let  him  seek  his  remedy  there. 

His  Lordship  for  these  reasons  ordered  the  injunction  to  stand  dissolved. 

(1)  This  case  is  taken  &om  Atkyns.  It  does  not  appear  in  Lord  Hardioidce*t  Note- 
book 
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[514]  Edmund  Okedjsn,  Plaintiff ;  (1)  and  Peter  Walter,  John  Bond,  Wiluam  Okeden, 
JohnGould  and  Mast  hie  Wife,CoNYEB8  Place  the  Younger,  Clerk,  andMAGDALEN, 
his  Wife,  and  WnuAM  Okeden,  an  Infant,  the  Son  of  the  Plaintifi,  Defmdants. 

November  Ibth  and  1^,173%.  lAtk.650. 

WUliam  Okeden  by  his  will  directs  that  his  debts  and  legacies  and  also  the  sum  of  £5000 
due  to  his  daughter  should  be  paid  out  of  his  personal  estate,  but  if  that  should  be 
insufficient  then  he  devises  certain  estates  upon  trust  to  sell  the  same  or  any  part 
thereof,  and  thereby  pay  of  his  debts  and  the  said  £5000,  and  such  part  as  should  not 
be  sold,  and  all  other  his  lands  he  devised  to  trustees  for  300  years  with  lemunder  to 
the  defendwt,  William  Okedmt  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male  irith  like  remainder  to  the  plaintifl  and  his  first  and  other  sons ;  and  he  declared 
the  trusts  of  the  300  years  term  to  foe  that  the  trustees  should  receive  the  rents,  issues, 
and  profits  thereof,  and  thereout  after  paying  a  certain  annuity  should  apply  such 
sums  as  they  should  think  fit  for  the  maintenance,  placing  out,  and  education  of  the 
plaintiSanadefendant,hiBtwo  natural  sons,  until  they  should  attain  the  age  of  twenty- 
five  years,  and  for  raising  the  £5000  for  the  plaintiff,  in  case  he  should  attain  the  age 
of  twenty-five ;  and  to  apply  yearly  such  sums  as  should  be  necessary  for  the  support 
and  reparation  of  his  mansion-house,  buildings,  and  estates,  and  to  pay  the  residue  of 
the  rents  and  profits  to  the  person  entitled  to  the  estate  after  the  term  was  satisfied. 

Held,  that  the  sum  of  £5000  given  to  the  plaintifi  was  not  to  be  raised  by  sale,  but  after 
payment  of  the  annuity  and  the  maintenance  was  to  be  pud  out  of  the  rents  and  profits 
of  the  estate  until  WUliam  Okeden  attained  the  age  of  twenty-five. 

William  Okeden  having  two  natural  sons,  the  plaintiff  and  the  defendant,  WUliam 
Olxden ;  and  only  one  legitimate  child,  Mary  Glisson,  to  whom  a  sum  of  £5000  upon 
his  death  was  secured  by  a  term  affecting  all  his  real  estates  which  was  created  by  his 
marriage  settlement ;  by  his  will,  dated  the  29th  of  January  1716,  directed  that  his 
debts  and  l^iades,  and  also  the  said  £5000  due  to  his  daughter  should  be  paid  out  of 
his  personal  estate ;  and  if  that  should  not  be  suffident,  men  he  devised  to  trustees 
certain  estates  in  the  counties  of  Dorset  and  Wilts,  In  trust  that  the  trustees  and  their 
heirs  might  sell  the  same  or  any  part  thereof,  and  thereby  pay  of  his  debts,  legacies,  and 
funeral  expenses,  and  also  the  said  £5000  and  such  part  as  should  not  be  sold,  he  devised 
to  the  same  uses  as  his  man-[51 5]-8ion  bouse  at  Moor-Critchell,  and  which  by  his  said  will 
and  all  otber  his  lands  he  devised  to  trustees  for  three-hundred  years,  remainder  to  the 
defendant  William  Okeden  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  the  plaintiff  for  life,  remainder  to  bis  first  and  other  sons  in  tail  male,  re- 
mainder to  his  own  right  heirs  with  power  for  his  two  natural  sons  to  make  jointures  and 
leases  when  they  should  come  into  possession.  And  he  declared  the  trusts  of  the  term  of 
300  years  to  be  that  his  trustees  should  from  time  to  time  receive  all  and  singular  the 
rents,  issues,  uid  profits,  and  thereout  to  pay  £30  per  annum  to  Mary  Morgan^  provided 
she  continued  sole  and  unmarried ;  and  that  lus  trustees  should  Apply  such  sums  for  the 
maintenance,  pladng  out  in  the  world,  and  education  of  the  plaintiff  and  defendant, 
his  two  natural  sons  as  they  should  think  fit,  until  they  should  attain  the  age  of  twenty- 
five  years,  and  for  raising  the  sum  of  £5000  for  the  plaintiff  in  case  he  should  attain  the 
age  of  twenty-five  years ;  and  to  apply  yearly  such  sums  as  should  be  necessary  for  the 
support  and  reparation  of  his  manston-bouse,  and  other  buildings,  houses,  plantations, 
and  estates,  for  taking  care  of  and  managing  his  estate,  and  to  pay  the  residue  of  the 
rente  and  profits  to  the  person  entitled  to  the  estate  after  the  term  was  satisfied. 

The  testator  died  in  1718,  leaving  Mary  Glisson,  his  only  legitimate  child,  who 
with  her  husband  died  soon  afterwards  intestate,  leaving  the  defendants,  Mary  Gould 
and  Jane  Pace,  her  only  children,  and  who  thereupon  became  entitled  to  the  £5000 
secured  by  the  marriage  settlement  and  to  the  reversion  in  fee  of  the  real  estate. 

The  object  of  the  bill  was  for  a  sale  of  a  sufficient  part  of  the  estate  to  pay  off  the 
charges  imposed  by  the  wilL 

It  appeared  that  the  defendant,  William  Okeden,  attained  the  age  of  twenty-five  in 
1728,  and  that  the  plaintiff  attained  that  age  in  1731,  and  that  the  defendant  having 
been  let  into  possession  of  the  estate  by  the  trustees  when  he  attained  the  age  f)£  twenty- 
one  years  had  ever  since  applied  the  rents  and  profits  to  his  own  use. 
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The  question  was  whether  the  sums  of  money  charged  upon  the  term  of  300  yeui 
were  to  be  raised  by  a  sale  of  the  lands,  or  were  to  be  paid  out  of  the  rents  and  pro&ts. 
Mr.  Brovme  for  the  plaintiff. 

Mr.  Serjeant  Hussey  and  Mr.  WUbraham  for  the  defendant  WUliam  Okeden.  Mr. 
AUomey-General  and  Mr.  [516]  Fazakerleytor  the  trustees,  contended,  that  the  incum- 
brances ou^t  to  be  paid  by  a  sale  of  a  sufficient  part  of  the  land ;  that  If  otherwise  no 
proviaon  would  remain  for  Uie  tenant  for  life,  aiid  the  ereation  of  the  term  would  be 
useless.  That  a  chai^  of  a  gross  sum  upcm  rents  and  profits  was  always  construed  to 
authorise  a  sale.  That  the  puuntiff  was  entitled  to  his  £5000  at  the  age  of  twenty-five, 
and  after  that  age,  the  provision  for  his  maintenance  ceased  ;  but  that  object  could  only 
be  secured  by  raising  the  money  by  a  sale  for  the  whole  estate  did  not  exceed  £650  per 
annum,  and  as  the  £5000  was  not  to  be  paid,  xmless  the  plaintiff  lived  to  the  age  of 
twenty-five,  it  could  not  till  that  time  be  a  charge  upon  the  rents  and  profits,  and  they 
cited  Rook  v.  Banks,  5th  or  6th  December,  5  Ann  cor.  Cowper,  C.  which  was  re-heard  in 
1722,  by  Lord  Macclesfield,  who  thought  that  the  opinion  of  Lord  Cowper  was  wrong, 
because  the  case  differed  but  little  from  that  of  Ivy  v.  Gilbert ;  also  Jones  v.  Warm, 
March  1728,  Cor.  King,  G.  Trafford  v.  AskUm,  1  P.  Wms.  416.  Berry  v.  Aslcham, 
2yem.26.  Sheldon  \.  Dormer,  2  \  em.  310;  axidBir  I.  Talbot  y.  Duke  of  Shretodnri/, 
Prec  in  Ch.  394,  and  Warburton-v.  WarburUm,  2  Vem.  420. 

Mr.  Noel,  and  Mr.  Floyer,  for  the  defendants  Mary  Gould  and  Jane  Pace,  who  were 
entitled  to  the  reversion  in  fee,  contended  that  the  charges  were  to  be  satisfied  by  the 
rents  and  profits  only,  and  that  there  was  no  authority  to  sell  the  term  of  three  hundred 
years,  that  some  of  the  trusts  of  that  term  could  only  be  executed  by  receiving  the  rents 
and  profits,  as  that  for  keeping  the  estates  in  repair.  That  where  the  testator  intended 
to  give  a  power  of  sale,  the  words  are  ffiq}re8s,  as  in  the  direction  relative  to  the  raising 
of  the  daughter's  portion  of  £5000.  That  the  last  trust  to  pay  over  the  residue  of  the 
rents  and  profits,  clearly  implies  that  the  other  trusts  were  to  be  carried  into  effect  out 
of  the  other  parts  of  the  rents  and  profits,  and  they  cited  Ivy  v.  GUbert,  2  P.  Wms.  13 ; 
Prec.  inCh.  583. 

Not.  17, 1738. — Lord  Chancellor.  The  intention  of  the  testator  is  clear  to  me,  that 
the  sum  ol  £6000  was  to  be  raised  out  of  the  rents  and  profits,  and  not  from  an  abMdate 
sale,  unless  from  mere  necessity ;  and  what  the  Court  would  do  in  such  case  is  another 
consideration.   {See  Green  v.  Beldiier,  ante,  p.  217,  and  the  notes  to  that  case.) 

The  directing  the  trustees  to  pay  yearly  money  for  the  ["517]  repaira  of  the  mansion- 
house,  farm-houses,  plantations,  &c.,  is  a  strong  indication  that  the  trustees  should  keep 
pOMession,  till  the  defendant,  William  Okeden,  arrived  at  his  age  of  twenty-five. 

1  do  not  think  that  the  directing  a  gross  sum  to  be  raised,  will  necessarily  iinply  that 
it  should  be  raised  at  once,  and  this  was  settled  in  the  case  of  Evelyn  v.  Evelyn,  2  P.  Wms. 
291 ;  for  it  may  be  raised  out  of  the  rents  and  profits,  and  so  laid  up  till  it  amounts  to 
that  sum. 

The  age  of  twenty-five  in  this  will,  is  the  time  fixed  for  the  payment,  but  I  do  not 
think  it  the  time  fixed  for  the  raising,  for  the  testator  has  directed,  if  there  should  be 
any  surphis,  t^t  it  should  be  paid  to  the  revermoner,  and  the  natural  consequence 
would  have  been,  if  William  Oluden  had  died  before  twenty-five,  that  what  had  been 
received  out  of  the  rents  would  have  been  the  money  of  the  reversioner,  and  must  have 
beenpaid  over  to  him. 

Whether  the  testator  computed  right  as  to  the  value  of  this  estate  is  not  material, 
for  the  view  and  intention  is  to  be  regarded  only. 

The  consideration  is,  how  far  this  Court  will  controul  the  original  and  natural  import 
of  the  testator's  words,  so  as  to  decree  a  sale. 

There  have  been  a  great  many  strong  cases  cited  to  this  purpose,  but  they  do  not 
come  up  to  the  present  case.  The  case  of  Sheldon  v.  Dormer,  2  Vern.  310,  goes  uprai  the 
point  m  necessity,  that  the  annual  rents  and  profits  would  not,  in  a  vast  tract  of  time, 
pay  the  money  ;  besides,  in  that  case,  the  very  sale  of  tbe  estate  itself  would  not  answer 
the  £4000 charged  upon  it. 

Ivy  T.  GUbert  is  not  a  case  in  point,  for  the  defendant  the  revernoner,  and  indeed  it 
18  impossible  that  these  cases  arising  upon  wills  should  tally  in  every  respect,  yet  it 
certainly  is  a  very  strong  case  in  favour  of  the  reversioner. 

It  has  been  truly  said,  that  this  Court  has  laid  great  stress  upon  a  particular  time 
being  appointed  for  the  payment,  and  has  enlarged  the  power  ta  trustees,  in  order  to 
raise  the  money  within  the  time. 
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Therefore  here  the  surplus  profits  over  and  abore  the  £50  per  annum  annuity,  and 
the  maintenance  to  Edmund,  shall  be  ^pUed  towards  the  diBcharge  of  the  £5000, 
but  if  the  surplus  profits  will  not  be  sumaent  to  answer  the  purpose,  then  I  shall  be 
strongly  inclined  that      estate  shall  be  sold  to  make  up  the  deficiency. 

^618]  It  is  absurd  to  suppose  tluit  the  defendant  WUliam  Okeden,  was  entitled  to  be 
let  mto  possession  before  he  attuned  his  age  of  twenty-five,  as  both  he  and  his  brother 
were  to  have  a  maintenance  till  that  age,  and  therefore  the  trustees,  by  letting  him 
into  possession  of  the  rents  and  profits  before  that  age,  hare  abused  their  trust ;  for 
as  they  have  managed,  how  was  it  p(»sible  that  the  £5000  could  be  raised  by  the  time 
the  plaintifE  came  to  the  age  of  twenty-five. 

I  will  not  immediately  decree  a  sale,  till  the  trustees  have  accounted  for  the  surplus 
rents  and  profits ;  for  it  is  hard  the  reversioner  should  sufier  by  the  sale  of  the  estate, 
when  it  might  hare  been  quite  cleared,  if  the  trustees  had  faithfully  executed  thwc 
trust. 

His  Lordship  ordered  it  should  be  referred  to  a  Master,  to  take  an  account  of  the 
rents  and  profits  of  the  trust  devised  to  the  trustees  for  the  term  of  300  years,  accrued 
from  the  aeath  of  the  testator,  William  Olxden,  until  the  defendant  William  Okeden 
attained  twenty-five  years,  that  have  been  received  by  the  trustees,  or  by  the  defendant 
William  Okeden,  and  his  Lordship  declared  that  the  defendants  the  trustees  are  answer- 
able  for  so  much  thereof  as  have  been  received  by  the  defendant,  WiUiam  Okeden, 
until  he  attained  the  age  of  twenty-five  years. 

And  his  lordship  decreed  that  the  rents  and  profits,  after  making  certain  allowances 
therein  mentioned,  were  to  be  applied  to  the  payment  of  the  said  portion  of  £5000 
given  by  the  testator's  will  to  the  plaintiff.  And  the  consideration  of  how  the  surplus 
was  to  be  raised  in  case  of  deficiency,  was  reserved.   (Reg.  Lib.  B.  1738,  fo.  IIL) 

(1)  The  statemrait  of  this  case,  and  the  arguments  of  counsel  are  taken  trom  Lord 
HardiHcke's  Note-book ;  the  judgment  horn  Atkyns. 

[519]  Haady  v.  Baker  and  Others.(l) 
November  20th,  1738. 

Mary  M<dtershed  shortly  before  her  death  told  her  servant  that  she  had  put  in  the 
drawer  where  her  will  was  laid  a  purse  with  fifty  guineas  in  it,  which,  when  she 
was  dead  she  desired  her  servant  to  take  and  give  to  the  defendant  Baker.  Held 
that  the  gift  was  void.  That  it  could  not  operate  as  a  donatio  m^tis  causa  because 
there  was  no  delivery,  nor  as  a  nuncupative  will,  the  requisites  of  the  statute  not 
having  been  complied  with. 

The  IhII  was  for  an  account  of  the  personal  estate  of  Mary  Mottershed,  deceased. 

The  defendant,  Baker,  was  one  of  the  executors  and  trustees  to  whom  £100  was 
given  by  the  will  for  his  trouble. 

He  also  claimed  to  retain  fifty  guineas  under  the  following  circumstances  : — 

It  appeared  from  the  evidence  of  Ann  Searle,  a  servant  to  the  deceased,  that  the 
testatrix  shortly  before  her  death  had  told  her  that  she  the  testatrix  was  much  obliged 
to  her  cousin,  the  defendant  Baker,  for  several  services ;  and  that  she  had  intended 
to  make  his  children  some  present ;  but  that  as  that  might  be  taken  notice  of  she 
had  put  in  the  drawer  where  her  will  was  laid  a  purse  with  fifty  guineas  in  it,  which 
when  she  was  dead,  she  desired  the  witness  to  take  and  give  to  the  defendant,  Arixr. 

The  Lord  Chancellor  said,  that  he  did  not  see  how  this  gift  could  take  effect ;  that 
it  could  not  as  a  donatio  morUa  causa,  because  there  was  no  deliveiy  in  the  lifetuae 
of  the  testatrix ;  and  that  it  could  not  take  effect  as  a  nuncupative  will  because  the 
directions  of  the  statute  had  not  been  followed.  His  Lordship  declared  that  the  de- 
fendant, George  Baker,  was  not  entitled  to  the  said  fif^  guineas  insisted  on  by  his 
answer,  and  decreed  a  general  account  of  the  persomu  estate  of  Mary  MUterthed. 
(Reg.  Lib.  A.  1738,  fo.  369.) 

(1)  This  case  is  taken  fnnn  a  manuscript  report  compared  with  Lord  Sardioiehe't 
Note-Dook 
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[520]  Phzladelphia  Boyoot,  Sophia  Cotton,  Hbstkr  Mawa  Cotton  and  Sydney 
Arabella  Cotton,  the  surviving  Daughters  of  Sir  Thomas  Cotton,  and 
Philadelphia,  his  Wife,  PlaiiUiffs ;  (1)  and  Sir  Robert  Salisbdry  Cotton,  and 
Dame  Philadelphia  Cotton,  his  Wife,  Lynch  Sausbdry  Cotiom,  Coiton  King. 
and  John  Crew.  Defendants. 

[See  Parker  y.  Hodgson,  1861,  1  D.  &  S.  674  ;  HerUy  v.  Wrey,  1882,  19  Ch.  D.  503; 
21  Ch.  D.  356 ;  Balfour  v.  Cooper,  1883,  23  Ch.  D.  477.] 

November  20th  and  Uth,  1738.   1  Atk.  552. 

By  indwture  of  the  27th  of  July  1687,  Thomas  Cotton  vhen  in  possession  of  a 
certain  estate  was  empowered  to  limit  any  part  of  the  estate  not  exceeding  £{H)0 
per  annum  to  a  wife,  for  her  jointure,  and  also  to  limit  any  part  of  the  lands  not 

exceeding  £500  per  annum  for  raising  portions  for  younger  children. 
The  value  of  the  estate  not  exceeding  £600  per  annum.  Sir  Robert  Cotton  when  in 
possession  by  deed  in  pursuance  of  his  power,  charges  part  of  the  lands  with  £500 
per  annum  for  the  jointure  of  his  wife  and  by  another  deed  char^  the  residue  of 
the  lands  and  the  reversion  of  the  lands  charged  with  his  wife's  jointure  with  the 
sum  of  £675  for  each  of  his  younger  children  to  be  paid  to  such  of  them  as  should 
attain  twenty-one  before  his  death,  within  one  year  after  his  death,  and  as  to  such 
of  tiiem  as  should  not  have  attained  that  age,  to  be  paid  to  the  sons  at  twenty-one. 
and  to  the  daughters  at  twenty-one  or  marriage,  such  respective  portions  to  be  paid 
with  interest  at  £5  per  cenL  from  tiie  time  of  his  death  to  the  time  of  the  payment 
thereof.  Sir  Thomas  C<Mon  died  in  1715,  J  dm  8.  Cotton  one  of  his  sons  med  in 
1 728,  having  attained  the  age  of  twenty-six,  and  Vere  Cotton  in  1 730,  having  attained 
the  age  of  sixteen.  Held  that  Sir  Thomas  Cotton  imder  the  deed  of  July  1687, 
was  empowered  to  charge  the  estate  -with  interest  upon  his  children's  portions  before 
the  time  at  which  they  were  payable.  (A  power  to  charge  a  sum  in  gross  upon 
land  implies  a  power  to  give  interest,  Lord  KUmurry  v.  Geery,  2  Salk.  538.  HqH 
v.  CarUr,  2  Atk.  358.  Levns  v.  Freke,  2  Vez.  Jun.  509.)  And  that  the  interest 
upon  the  portions  ought  not  to  accumulate  until  the  time  of  payment ;  but  ought 
to  be  paid  annually  until  the  principal  became  due ;  and  that  Miss  Vere  Cotton 
having  died  unnxarried  and  under  the  age  of  twenty-one,  her  portion  sunk  into 
the  estate  for  the  benefit  of  the  heir  at  law.  (See  Frotose  t.  Abingdon^  ante,  page 
312.) 

By  indenture  of  the  27th  of  July  1687,  Sir  Robert  Cotton  and  Dame  Hester  his 
wife,  covenanted  to  levy  a  fine  of  certain  estates  to  the  use  of  themselves  for  life,  and 
the  life  of  the  survivor  without  impeachment  of  waste,  remainder  to  Thomas  their 
second  son  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  the 
other  younger  sons,  [621]  and  their  heirs  male  in  like  manner,  remainder  to  the  right 
heirs  of  Dame  Hester.  And  it  was  provided  that  it  should  be  lawful  for  Thomas  CottoH, 
and  the  other  sons  when  in  possession,  after  the  death  of  Sir  Robert  Cotton  and  Hester 
his  wife,  by  deed  or  will  to  limit  any  part  of  the  lands  not  exceeding  £500  per  annum 
to  a  wife  for  life  for  her  jointure,  and  also  to  limit  and  charge  any  part  of  the  lands 
not  exceeding  £500  per  annum  for  the  purpose  of  raising  portions  for  younger  chiklren. 

The  whole  of  these  lands  did  not  exceed  the  anntial  value  of  £600. 

The  eldest  son  of  Sir  Robert  Cotton  afterwards  died,  and  Thomas  Cotton,  then  the 
eldest  son,  married  and  had  several  children. 

Sir  Robert  Cotton  and  Dame  Hester  his  wife  afterwards  died,  and  in  1714,  Thomas 
then  Sir  Thomas  Cotton,  in  pursuance  of  the  powers  reserved  to  him  by  the  deed  ot 
July  27.  1687,  by  a  deed  poll  of  the  Slst  of  July  1714,  chaisal  certain  of  the  hinds 
comprised  in  that  deed  with  the  sum  of  £600  per  <mnum  for  nis  wife  for  life,  for  her 
jointure ;  and  by  another  deed  poll  dated  the  1st  of  August  1714,  charged  the  residiie 
of  the  lands  comprised  in  that  deed,  and  the  reversion  of  the  lands  charged  with  his 
wife's  jointure  with  the  sum  of  £675  for  each  of  his  younger  children  to  be  paid  to 
such  of  them  as  should  attain  twenty-one  before  his  death,  within  one  year  after  lus 
death  ;  and  as  to  such  of  them  as  should  not  then  have  attained  that  age,  to  be  paid 
to  the  sons  at  twenty-one,  and  to  the  daughters  at  twenty-one  or  marria^  such 
respective  portions  to  be  paid  with  interest  at  £5  per  cent,  from  the  time  oi  his  death 
to  the  time  of  the  payment  thereof. 
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Sir  Thomas  Cotton  died  in  1715,  leaving  his  wife  his  executrix;  in  1728  J<^ 
Scdv^fv  Cotton,  one  of  the  younger  children,  died  at  the  age  of  twenty-six,  and  in 
1730,  Vere  Cotton,  another  of  the  younger  children  died  at  the  age  of  nxteen,  both 
intestate  and  unmarried  and  without  having  received  their  portions. 

The  mother,  the  widow  of  Sir  TKmat  Cotton,  in  pursuance  of  an  agreement  for 
tliat  purpose  assigned  all  her  interest  in  the  personal  estate  of  the  deceased  Jolm  Salia- 
bury  Ci^ton  and  Vere  Cotton,  to  the  plaintifFs  the  surviving  daughters. 

[522]  The  hill  prayed  that  the  sum  of  £675  a-pieee  to  which  the  plaintiffs  were 
entitled  under  the  deed  of  1st  August  1714,  might  foe  raised  and  paid  to  them  with 
interest,  from  the  death  of  Sir  Thomas  Cotton,  and  also  that  the  plaintiff's  distrihutive 
share  of  the  two  sums  of  £675  and  interest,  to  which  they  claimed  to  be  entitled  in 
right  of  John  Salisbury  Ct^ton,  and  Yen  Cotton  deceased,  might  in  like  manner  be 
raised  and  paid  to  them. 

Mr.  Attorney-General,  Mr.  Chute,  and  Mr.  Wm^raham,  for  the  plaintife,  contended 
that  the  portion  of  Vere  Cotton  was  transmissable,  although  she  did  not  live  to  attain 
the  age  at  which  it  was  payable,  because  the  giving  interest  in  the  mean  time  made 
it  vested,  and  cited  Stapleton  r.  Chale,  2  Vem.  673,  and  Piec  in  Ch.  317,  and  Cct9e 
V.  Cave,  2  Vem.  508. 

Mr.  Brovme  and  Mr.  Fasakerley,  for  the  defendant  Sir  Robert  Salisbury  Cotton, 
the  eldest  son,  insisted  that  the  portion  of  Vere  Cotton,  who  died  before  the  time  at 
which  it  was  payable  sunk  into  the  estate.  That  the  deed  of  27th  of  July  1687,  did 
not  give  Sir  Thomas  Cotton  the  power  to  charge  the  estate  with  interest  upon  the 
portions,  for  that  after  deducting  the  £500  per  annum  jointure,  the  estate  was  not 
sufficient  to  pay  interest  upon  the  portions,  and  that  it  was  not  to  be  supposed  that 
interest  was  to  be  raised  out  of  the  reversion,  and  that  if  the  power  did  extend  to  chu^ 
any  interest  upon  the  portions,  it  could  not  extend  to  charge  a  sum  by  way  of  interest 
to  be  paid  at  the  time  the  portions  were  payable,  and  not  to  be  payable  from  time  to 
time;  and  that  such  was  the  intention  of  the  deed  of  Ist  of  August  1714.  They 
also  insisted  that  Sir  Rab&rt  Soilixhury  Cotton  was  entitled  to  an  allowance  for  the  main- 
tenance of  John  Salisbury  Cotton  deceased,  who  had  lived  several  years  with  him, 
altiiough  DO  agreement  had  ever  been  made  for  that  purpose,  and  cited  Carter  v, 
Bletsoe,  2  Vem.  617 ;  Prec.  in  Cha.  267,  and  Toumay  v.  Toumay,  Prec.  in  Ch.  290. 

Nov.  24,  1738. — Lord  Chancellor.  Three  questions  have  been  made  in  this  case, 
1st,  whether  by  virtue  of  the  power  contained  in  the  deed  of  1687,  Sir  Thomas  Cotton 
could  charge  the  estate  with  interest  upon  his  children's  portions  before  the  time  at 
which  they  were  payable. 

2ndly,  Supposing  that  he  could,  the  next  question  is  on  the  construction  of  the 
execution  of  the  power,  whether  he  has  charged  interest  so  that  it  will  become  due 
annually  [523]  from  time  to  time  until  the  time  of  payment,  or  whether  it  ought  to 
accumulate  and  wait  till  that  time,  and  then  be  paid  together  with  the  principal  sum. 

Srdly,  The  third  question  relates  only  to  the  portion  of  Miss  Vere  Cotton,  who  died 
unmarried,  and  under  the  age  of  twenty-one,  and  consequently  before  her  porti<m 
became  payable,  and  is,  whether  that  portion  was  transmissable  and  is  now  to  be  raised 
for  the  benefit  of  her  representatives,  or  ought  to  sink  into  the  estate  for  the  benefit  of 
the  heir. 

As  to  the  first,  I  am  of  opinion  that  Sir  Thomas  Cotton  could  well  char^  the  estate 
with  interest  upon  these  portions,  upon  the  authority  of  the  case  of  Lord  Kilmurry  v. 
Geery,  2  Salk.  538,  and  cited  in  2  P.  Wms.  671,  1  Eq.  Ca.  Ab,  341,  pi.  4,  and  2  Eq.  Ca. 
Ab.  665,  pi,  14,  which  was  not  the  case  of  a  portion,  but  only  of  a  chaise  on  land  by 
way  of  security ;  and  where  there  is  a  ^neral  power  for  raising  portions,  it  seems  in 
the  nature  of  it  to  include  that  of  giving  mterest,  and  where  a  father  gives  a  legacy  to  a 
child,  though  he  makes  it  not  payable  till  twenty-one,  or  perhaps  eives  it  not  till  then ; 
yet,  where  the  child  has  no  other  provimon,  this  Court  has  gone  so  for  as  to  give  interest 
even  before  the  vesting. 

It  was  objected,  that  this  was  a  power  to  charge  the  portions  on  the  reversion  only, 
which  this  Court  has  always  been  anxious  to  avoid  doing,  lest  the  estate  in  the  hands  of 
the  heir  should  be  over  burthened.  As  to  that,  it  is  true  that  this  was  a  charge  on  the 
reversion,  because  the  estate  produced  only  £600  per  annum,  and  was  subject  to  a 
jointure  of  £500  per  annum,  but  the  objection  has  no  weight  in  the  present  ease,  because 
it  does  not  appear  to  have  been  the  object  of  the  parties  so  much  to  preserve  the  estate, 
as  to  provide  portions  for  the  children,  for  there  is  no  time  of  payment  apptunted,  and 

a  v.— 34* 
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no  particular  sum  limited  in  the  power.  Portions  therefore  might  have  heen  charged 
to  the  whole  value  of  the  estate,  and  it  must  be  immaterial  to  the  heir  whether  the  estate 
is  exhausted  by  principal  monies  or  interest. 

As  to  the  second  point,  I  am  of  opinion  that  the  interest  became  due  annually : 
interest  is  given  as  a  satisfaction  for  the  postponement  of  the  time  of  payment,  and  do 
precedent  has  been  shewn  of  interest  being  curected  to  accumulate  in  the  manner  pro- 
posed in  this  case,  nor  is  there  any  reason  irom  the  circumstances  for  sudi  a  oonstructi(m 
here.  Sir  Thomas  Cotton  having  a  power  to  charge  interest,  must  be  supposed  to  have 
given  it  for  the  purpose  of  maintenazice. 

[^4]  As  to  the  third  point,  I  am  of  <^Hmon  that  the  portion  of  Vers  Cotton  upon  her 
dying  under  age,  and  unmarried,  sunk  into  the  estate. 

'Hie  general  rule  in  all  such  cases,  excepting  that  of  Jackson  v.  Farrand,  2  Vem. 
424,  which  is  anomalotis,  hath  been  that  portions  chaigad  upon  land,  whether  given 
with  or  without  interest,  and  whether  by  deed  or  will,  sink  into  the  land  up(m  the 
party's  dying  before  the  time  of  payment. 

It  was  contended  that  the  giving  interest  upon  this  portion  from  the  father's  death 
made  it  debitum  in  pnsenti,  and  the  case  of  Cave  v.  Cave,  2  Vem.  508,  was  cited  for  that 
purpose.  As  that  case  is  there  reported  it  certainly  is  in  point,  but  upon  searchiziK  the 
Register's  Book,  it  turns  out  that  it  is  no  authority  at  all,  because  that  point  could  not 
have  been  in  question.  The  defendant.  Sir  Thomas  Cave,  having  expressly  admitted 
l>7  his  answer,  that  the  £4000  given  to  Charles^  who  died,  ought  to  be  raised,  and  onlv 
insisted  that  no  interest  was  payable,  until  the  time  at  which  CharUs,  if  he  had  liTod, 
would  have  been  entitled  to  the  portion,  and  so  it  was  directed.  I  doubt,  indeed,  of 
the  propriety  of  that  direction  as  to  the  question  of  interest,  because  in  the  event  of 
Charles  s  dying  before  the  legacy  was  payable  to  him,  it  was  expressly  left  over  to  be 
distributed  amongst  the  grandchildren,  and  no  time  being  specified  at  which  it  should 
be  payable  to  them,  I  thizui:  that  as  to  them  it  was  a  new  legacy,  and  vested  immediately 
upon  the  death  of  Charles,{^)  although  he  died  before  the  time  at  which  it  was  to  be 
paid  to  him,  but  however  that  may  be,  the  present  question  could  not  have  arisen  in  that 
case,  because  the  defendant  admitted  that  the  principal  of  the  portion  ought  to  be 
raised.  The  case  of  Bruen  v.  Bruen,  2  Vem.  439,  and  Pre.  in  Ch.  195,  which  last  report 
exactly  agrees  with  tiie  Bister's  Book,  is  directly  contrary  to  the  supposed  authority 
of  Cave  V.  Cam.  and  much  resembles  the  present  case,  for  there  miuntenance  was  directed 
to  be  raised  during  the  infant's  life,  althou^  the  principal  was  held  to  sink  into  the  land. 
The  case  of  TowrMty  v.  Toamay,  Pre.  in  Ch.  290,  is  also  ex-[525}^tly  in  point.  It  is 
true  that  the  decree  is  not  entered,  but  the  minute  book  warrants  the  report,  and  the 
Register,  contrary  to  the  usual  practice,  has  taken  down  the  saying  of  the  Court,  which 
exactly  agrees  with  the  report.  I  am  therefore  of  opinion  that  Miss  Vere  CottotCs 
portion  of  £675  ought  not  to  be  raised.  Another  question  remains  as  to  the  interest  of 
this  sum  during  Miss  Vere  Cotton's  life  after  her  father's  death,  and  I  am  of  opinion, 
that  this  interest  was  given  by  way  of  maintenance,  and  that  it  ought  therefore  to  be 
raised  and  paid  to  such  person  as  has  been  at  the  expense  of  her  m^tenance,  according 
to  the  case  otBruen  v.  Bruen,  for  she  could  not  have  less  for  maintenance  than  the  interest 
of  this  sum.  As  to  the  time  Mr.  /oAn  Salisbury  Cotton  lived  with  the  defendant,  his 
brother,  if  it  be  insisted  upon,  I  cannot  help  allowing  something  for  maintaimng  him 
so  loDg,  for  if  a  youi^r  brother  has  a  provuion  under  a  settlement,  and  Hves  with  the 
elder,  who  is  entitled  to  the  estate  so  charged,  he  shall  have  an  allowance  for  his 
maintenance,  but  in  making  this  allowuice,  I  cannot  exceed  the  interest  of  the  portion. 

His  Lordship  declared,  that  Miss  Vere  Cotton  dying  before  such  time  as  her  portion 
becomes  payable,  the  principal  sum  of  £675  ought  not  now  to  be  raised,  but  must  sink 
into  the  estate  charged  therewith,  for  the  benefit  of  the  defendant  Sir  Robert  Sali^rif 
Cotton  the  heir  at  law,  and  did  therefore  order  the  plaintiff's  bill,  as  far  as  it  seeks  to 
have  the  £675  raised  for  the  portion  of  Miss  Vere  Cotton,  to  be  dismissed. 

And  as  to  the  rest  of  the  cause,  decreed  that  it  be  referred  to  the  Master^  to  take  an 
account  of  what  was  due  to  the  plaintiffs  for  their  original  portions  of  £675  a-pie« 
under  the  deed  of  the  27th  of  July  1 687,  with  interest  for  the  same  at  £5  per  ceni.  from 
the  death  of  Sir  Thomas  Cotton. 

And  his  Lordship  declared,  that  a  reasonable  allowanee  should  be  made  for  the 
maintenance  of  Miss  K«re  Cotton  during  her  life,  equal  to  the  interest  of  her  portion  of 
£675  at  £5  per  cent,  from  the  death  of  Sir  Thomas  her  father,  and  did  therefore  deme 
the  sevenU  sums  before  mentioned  to  be  raised  by  the  sale  of  the  lands  and  prmusn 
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comprised  in  the  deed  of  the  1st  of  August  1714,  subject  to  the  jointure  of 
Lady  Philadelphia ;  and  out  of  the  money  arising  by  the  sale,  he  decreed  that  the 
plaintiffs  should  be  paid  their  original  portions  of  £675,  together  with  interest  for  the 
same  as  aforesaid,  and  as  to  the  portion  of  £675  given  to  John  Salis-{Q2Gyniry  Cotton, 
he  ordered  that  the  same  be  divided  into  ten  equal  parts,  whereof  one-tenth  part  was  to 
be  paid  to  the  defendant,  'Sir  S.  S.  Cotton,  and  one  other  tenth  part  to  the  defendant, 
Lynch  Sali^ry  Cotton,  another  tenth  part  to  the  defendant  Cotton  King,  and  the 
remaining  seven  tenth  parts  to  the  plaintiSs.  (Beg.  Lib.  A.  1738,  fo.  306.) 

(1)  The  statement  of  this  case  and  the  ailments  of  counsel  are  taken  from  Lord 
Hardwicke's  Note-book,  the  judgment  frQm  two  manuscript  reports. 

(2)  So  Laundtf  v.  WiUiams,  2  P.  Wms.  478.  Boden  v.  Smith,  Amb.  588.  Crickett 
V.  Dt^,  3  Yes.  10.  But  if  the  representative  of  the  deceased  legatee  is  entitled  to  the 
legacy,  he  shall  wait  until  such  time  as  the  legatee  would  have  been  entitled  to  it,  in  case 
he  haid  lived,  Chester  v.  Painter,  2  P.  Wms.  336,  unless  interest  be  given  upon  the  legacy, 
in  which  case  the  representative  may  claim  immediately,  Harrison  v.  Btt^e,  1  Str. 
238.    Green  v.  Piffot,  1  Bro.  G.  C.  105.    Crickett  v.  Dolbtf,  B.  3  Ves.  10. 


Dunn  and  Other.  Plaintiffs       and  Coates  and  Balgut,  Defendants. 

{See  Harvejf  t.  Lovekvn,  1884,  10  P.  D.  127.] 

November  the  2itk,  1738.   1  Atk.  288 ;  8  Yin.  Ab.  337,  pL  9,  S.  C. ;  2  £q.  Oa.  Ab.  78, 

pi.  11;  lb.  629,  pL  1,S.  C. 

This  Court  will  not  admit  a  bill  of  discovery  in  aid  of  the  jurisdiction  of  the  Ecclesiastical 
Court,  because  they  are  capable  of  coming  at  that  discovery  themselves. — Where 
^ere  is  a  custom  pleaded  to  a  suit  in  the  Ecclesiastic^  Court  for  a  church  rate, 
and  the  plea  admitted,  they  may  proceed  to  try  the  custom,  but  if  denied  it  is  a  ground 
for  prohilntion. 

The  defendants  had  instituted  a  suit  in  the  Ecclesiastical  Court,  for  a  church  rate, 
to  which  there  was  a  custom  pleaded  of  something  done  in  lieu  of  the  rate,  and  that  plw 
admitted. 

And  now  a  bill  is  brought  here  for  an  injunction  to  stay  the  defendants' proceedings 
in  the  Ecclesiastical  Court,  and  to  be  relieved  against  the  rates,  and  to  compeia  discovery 
from  the  defendant  Balguy  of  the  value  of  the  respective  real  and  personal  estates  of 
the  several  inhabitants  of  the  several  parishes  and  places  in  the  bill  mentioned,  and  how 
the  money  collected  by  means  of  the  said  rates  had  been  disposed  of. 

The  defendants  demurred  to  so  much  of  the  bill  as  sought  to  stay  the  proceedings 
in  the  Ecclesiastical  Court  by  injunction,  and  also  as  to  the  discovery  prayed  thereby, 
as  the  matters  contained  in  such  part  of  the  hill  as  they  demurred  to,  were  propraly 
cognizable  in  the  Ecclesiastical  Court ;  and,  if  true,  ought  to  have  been  insisted  on  tner^ 
or  at  common  law,  and  was  not  a  proper  foundation  for  a  bill  in  this  Court. 

[527]  Chancellor.  This  Court  will  not  admit  a  bill  of  discovery  in  aid  of  the 
jurisdiction  of  the  Ecclesiastical  Court,  because  they  are  capable  of  coming  at  that 
discovery  themselves. 

If  there  is  a  suit  instituted  in  the  Ecclesiastical  Court  for  a  church  rate,  and  a  custom 
pleaded  of  a  certain  sum  in  lieu  of  the  rate,  or  something  done  in  the  room  of  it,  and 
that  plea  admitted,  they  may  proceed  to  try  that  custom  in  the  same  manner  as  a 
modus ;  but  if  the  custom  is  denied,  it  would  be  a  proper  ground  for  a  prohibition,  propter 
triationis  defectum  in  curia  ecdesiastica,  for  the  trying  of  the  custom  in  the  province 
of  the  common  law.  (Earl  of  Derby  v.  Duke  of  Athd,  1  Yes.  203.   Anon.  2  Yes.  451.) 

His  Lordship  was  of  opinion,  it  was  a  good  demurrer,  and  therefore  ordered  that  the 
same  do  stand  and  be  allowed.   (Reg.  Lib.  A.  1738,  fo.  49.)  : 

(1)  This  case  is  taken  from  Atkynsy  it  is  not  to  be  found  in  Lord  Sardvndce^s  Note- 
book. 
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Harbison  v.  Owen.(I) 

November  the  25th,  1738.    1  Atk.  520. 

If  a  mortgage  is  found  cancelled  in  the  poaaesnon  of  the  mortgagee,  it  is  as  mudi » 

release  as  canceUing  a  bond. 

This  cause  went  to  an  issue,  to  try  whether  certain  mortgages  were  fairly  can- 
celled by  the  mortgagee,  or  whe-[528]-ther  they  were  fraudulently  and  by  stealth 
carried  away  by  the  mortgagor,  and  the  seals  cut  off  by  him. 

The  Lord  Chancellor  said  in  this  cause,  that  if  a  mortgagee  cancels  a  mortgage, 
and  it  is  found  bo  in  his  possession,  it  is  as  much  a  release  as  cancelling  a  bond,  but 
it  does  not  convey  or  revest  the  estate  in  the  mortgagor,  for  that  must  be  done  bj 
some  deed. 

(1)  This  case  is  taken  from  Atkyns ;  it  appears  in  Lord  Hardwicke^s  Notebo(^ 
under  the  name  of  Harris  v.  Owen,  and  the  parties  to  the  suit  were — 

Arthur  Harris  and  Thomas  Harris,  Executors  of  Edward  Harris  deceased,  who  was 
one  of  the  Executors  of  Arthur  Harris  Clerk  deceased,  Plaintifis ;  and  Scdem 
Owen,  Executor  and  Devisee  of  Henry  Boberts  deceased,  and  RvAard  Massary 
and  John  Maaseary,  Defendants. 

The  object  of  the  bill  was  to  have  a  satisfaction  of  several  sums  of  money  due  to  the 
plaintifis,  as  representatives  of  Arthur  Harris  and  Edward  Harris,  on  bonds  and 
mortgages,  and  to  compel  the  defendant  Otoen  to  redeem  or  be  foreclosed. 

The  defence  set  up  by  Everts  was,  that  Edward  Harris,  shortly  before  his  death, 
with  whom  he  was  on  terms  of  great  intimacy,  cancelled  the  mortgage  deeds,  and 
delivered  them  up  to  Roberts  by  way  of  present  or  free  gift. 

The  mortgage  deeds  were,  on  the  death  of  Edward  Harris,  in  the  possession  of 
BdbwU  cancdled ;  but  they  were  proved,  shorUy  before  Edtoard  Harris's  death, 
to  have  been  locked  up  parUy  in  a  chest  in  his  bra-chamber,  and  partly  in  a  bureau 
in  his  study. 

The  cause  came  on  before  his  Lordship  upon  an  appeal  from  an  order  of  the  Uasier 
of  the  Bolls,  who.  by  an  order  of  the  30th  June  1738,  ordered  that  the  j^intiff,  wsA 
the  defendant  Owen,  should  proceed  to  a  trial  at  law  on  this  issue,  whether  the  said 

Edtoard  Harris  cancelled  the  following  deeds  :  an  indenture  of  the  23d  of  November 
1717,  an  indenture  of  the  25th  of  December  1722,  an  indenture  of  the  11th  of  January 
1724,  and  certain  indentures  of  lease  and  release  of  the  29th  and  30th  days  of  May 
1733,  in  the  answer  of  the  late  defendant  Henry  Roberts  mentioned,  and  the  said  de- 
fendant Oioen  was  to  produce  the  said  deeds  at  the  trial.  The  plaintiffs  appealed  from 
this  order,  on  the  ground  that  no  such  issue  oueht  to  have  been  directed ;  but  that 
they  were  entitled  to  the  relief  prayed  by  their  bill,  without  the  trying  of  any  such 
issue.  But  his  Lordship  affirmed  the  order  with  this  addition,  that  the  defendant 
Owen,  at  the  trial  of  the  issue,  should  admit  that  no  money  or  other  consideration 
was  paid  by  the  said  Henry  Boberts  for  cancelling  the  said  mortgage  deeds.  (R«. 
Lib.A7l738,fol.  141.) 


[529]  Michaelmas  Term,  1738. 
Bower  v.  Swadlin.(I) 
1  Atk.  294. 

A  release  to  one  obhgor  is  a  release  to  both  in  equity  as  well  as  at  law.  (2  Roll's  Abr. 

412,0.4,5.  Shep.  Touch.  335.  Har.  Co.  Lit.  232.  a.  n.  1.  Skip  v.  Huey,  3  Atk, 
91.   Ex  parte  Smith,  I  P.  Wms.  237.   Hawkshaw  v.  Parkins,  2  Swans.  Rep.  539.) 
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Where  there  is  an  assignment  of  a  hond  in  trust  for  others,  precedent  to  a  release, 
though  without  consideration,  it  will  be  a  material  (Question,  whether  the  obligee 
could  release,  or  if  it  could  operate  to  the  releasee,  as  he  is  a  trustee  in  the  assignment. 
Every  man  is  supposed  to  be  conusant  of  a  deed,  to  which  he  is  himself  a  party. 

An  obligee  gave  a  release  to  one  )f  the  obligors  in  a  bond,  the  bill  brought  by  the 
representative  of  the  obligee,  and  likewii^e  by  a  trustee  under  the  assignment  oi  this 
bond,  for  the  sum  conditioned  to  be  paid  by  the  bond. 

The  defendant  inaiated,  by  way  of  jdea,  that  a  release  to  one  obligor  is  a  release 
to  all. 

Lord  Chancellor.  There  is  no  doubt  but  a  release  of  one  obligor  is  a  release  in 
equity  to  both,  as  well  as  in  law ;  but  if  there  be  an  assignment  of  the  bond  in  trust 
for  the  benefit  of  others,  precedent  to  the  release,  though  the  assignment  be  with 
or  without  consideration,  it  will  be  a  material  question,  whether  the  obUgee  could 
release,  or  if  it  could  operate  to  the  releasee,  as  he  must  be  presumed  to  have  n(^ce 
of  this  assignment,  being  himself  a  trustee  in  the  assignment,  and  every  man  is  supposed 
to  be  conusant  of  a  deed  to  which  he  is  a  party. 

His  Lordship  directed  that  the  cause  should  stand  over  till  the  defendant  had 
answered  to  the  date  of  the  release ;  for  it  does  not  appear  at  present,  whether  the 
release  was  precedent  or  subsequent  to  the  asognment. 

(1)  This  case  is  taken  from  Atkyns.  It  does  not  appear  in  Lord  Hardvncke's  Note- 
book. 


[530]  Edwabd  Russell,  Willuh  Hayward,  and  Otheis,  Plaintiffs ;  (1)  and  Elizabeth 
Hammond  and  Others,  Defendants. 

November  2otkor27th,  1738.    1  Atk.  13. 

German  Hammond  being  tenant  for  life  of  a  freehold,  and  a  leasehold  estate  called 
Ford,  with  remainder  to  his  son  in  tail,  and  being  absolutely  entitled  to  another 
leasehold  estate,  joins  with  his  son  after  his  marriage  in  making  three  settlements 
of  the  three  different  estates,  all  the  settlements  being  of  the  same  date ;  By  the 
first  settlement,  in  consideration  of  £200,  part  of  the  wife's  portion  paid  by  her 
father,  they  join  in  settUng  upon  the  son  and  his  wife,  and  the  issue  of  the  marriage, 
the  freehold  estate ;  By  a  second  settlement,  in  consideration  of  £100,  being  we 
residue  of  the  portion  paid  sotin  after  the  execution  of  the  settlement,  they  make 
the  same  settlement  of  the  Ford  estate ;  And  by  a  third  settlement,  the  other  leasehold 
estate  in  which  German  Hammond  had  an  absolute  interest,  was  assigned  upon  trust, 
to  secure  Gerjaan  Hammond  and  his  wife  an  annuity  of  £25  during  their  joint 
Ures,  and  after  the  death  of  one  of  them,  to  pay  £13  to  the  survivor,  and  subject 
thereto  to  the  son  and  his  wife  for  their  Uves,  with  remainder  to  such  uses  as  the 
survivor  might  appoint ;  The  father  and  son  being  both  indebted  at  the  time  <^ 
the  execution  of  these  settlements,  it  was  held  that  the  first  and  second  setttementa 
were  not  within  the  statute  of  Uie  13th  of  Eliz.  c.  6,  fraudulent  as  e^jainst  their 
creditors,  but  that  the  third  Settlement  was  fraudulent  against  their  ^editors, 
there  being  no  pecuniary  consideration  to  support  it,  and  the  father's  reservation 
of  an  annuity  to  the  value  of  the  leasehold  estate  being  a  strong  badge  of  fraud. 

The  defendant,  Elizabeth  Hammond,  intermarried  with  ViUliam  Hammond, 
her  late  husband,  in  1720,  but  the  marriage  being  without  the  consent  of  Thomaa 
Stedman,  her  father,  he  refused  to  give  her  any  portion,  but  afterwards,  'WiUiam 
and  G&rman  Hammond,  his  father,  offering  to  make  a  settlement  upon  her,  Thomas 
Stedman,  her  father,  agreed  to  give  £300  as  her  portion,  and  accordingly,  by  indentures 
of  lease  and  release  of  the  16th  and  17th  of  April  1722,  in  consideration  of  £200,  a 
freehold  estate  was  settled  upon  VliUiam  Hammond  for  life,  remainder  to  the  defendant 
Elizabeth  for  life,  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male, 
remainder  to  the  right  heirs  of  William  Hammond,  and  by  another  indenture  of 
the  17th  of  April  1722  (being  the  same  date  as  the  release)  in  consideration  of  £100 
then  in  hand  paid  or  secured,  to  be  paid  by  [5313  Thomas  Stedman,  and  of  the  marriage 
already  had,  a  leasehold  estate  called  Ford,  was  assigned  by  German  and  WiUiam 
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Hammond,  to  tnisteea  upon  trust  for  William  Hammed  for  life,  and  the  Baid  Elizabeth 
during  her  life,  remainder  to  the  iasue  of  their  two  bodies  for  life,  remainder  to  the 
executors  and  administrators  of  the  survivor.  And  by  a  third  indenture  of  the  same 
d&te,  in  consideration  of  the  marriage  already  had,  and  for  settling  and  assuring  the 
estate,  and  for  divers  other  good  coouderations,  another  leasehold  estate  was  assigned 
to  trustees  upon  trust  to  secure  to  German  Hammond  and  his  wife  £25  par  annvn, 
during  their  joint  lives,  and  after  one  of  their  deaths,  to  pay  the  survivor  £13 
per  annum,  and  subject  thereto  for  WtUiam  Hammond  for  lin,  remiunder  to  the 
odendant  Elizabeth,  his  wife,  for  Ufe,  remainder  to  such  uses  as  they  or  the  survivor 
of  them  shall  appoint. 

It  appeared  that  German  Hammond  was  tenant  for  life  of  the  freehold  estates, 
remainder  to  William  Hammond  in  tail,  and  that  he  was  likewise  tenant  for  life  oi 
the  leasehold  estate  called  Ford  (which  was  a  leasehold  for  Uves)  with  remainder  to 
his  son  in  tail.  (2) 

The  leasehold  estates  conveyed  by  the  third  indenture  were  leaseholds  for  lives 
bdonging  to  German  Hammond^  the  father,  and  .which  no  settlement  upon  the 
son  had  been  made. 

At  the  time  of  these  deeds  being  executed,  both  the  father  and  son  were  in  d^t 
The  £100  stated  as  the  consideration  for  the  settlement  called  Ford,  was  not  paid  at 
the  time,  but  was  pud  soon  afterwards.  German  and  WUliam  Hammond  were  both 
dead,  the  latter  leaving  the  defendant,  his  widow,  and  four  children. 

The  bill  was  brought  by  the  creditors  of  German  and  William  Hammond,  and 
sought  to  set  aside  these  three  settlements  as  fraudulent  and  void  against  crediton, 
and  to  have  satisfaction  for  their  demands  out  of  the  estates  thereby  settled. 

[532]  Upon  the  hearing  of  the  cause,  on  the  25th  Feb.  1734,  before  the  Master  cf 
the  Rolls,  hia  Honour  declared  the  settlement  of  the  leasehold  estates  to  be  fraudulent 
and  void  against  creditors,  and  that  so  much  of  the  bond  debts  of  German  and  WiUiam 
Hammond  as  their  respective  personal  estates  would  not  extend  to  pay,  should  be 
discharged  out  of  their  respective  interests  in  such  leasehold  estates,  but  he  dismissed 
the  bills  without  costs,  so  far  as  it  sought  to  impeach  the  settlement  of  the  freehold 
estate.  From  so  much  of  the  decree  as  affected  the  settlement  of  the  leaseh  jd  estates, 
and  because  it  did  not  save  her  the  costs  of  the  suit,  s  >  far  as  it  sought  to  impeach  the 
settlement  of  the  f reehow  estate,  the  defendant,  Elieabeth  Hammond,  appealed. 

Mr.  Chute,  Mr.  Faeakerley,  and  Mr.  Smith,  in  support  of  the  appeal,  cited  Osgood 
V.  Strode,  2  P.  Wms.  246.  Sir  Ralph  Bovy's  case,  Ventr.  194.  Lounder  v.  BlocksUm, 
2  Lev.  147.  Scott  v.  Bell,  1  Lev.  71,  and  3  Heb-  82.  ^  Kirk  v.  Clark,  Pre.  in  Ch.  275, 
Styles  Rep.  446,  and  Cook  v.  Lord  Fauconberg,  cot.'  Talbot,  Ch.,  about  1735,  where 
a  father  being  tenant  for  hfe,  remainder  to  the  son  in  tail,  joined  in  suflering  a  recoveiy 
and  settling  the  estate  upon  the  marriage  of  the  son ;  and  in  default  of  issue  of  which 
marriage,  it  was  settled  upon  collateral  branches  of  the  family,  and  it  was  held  that 
tliey  t<wk  as  purchasers  for  a  valuable  consideration. 

Mr.  Attomey-Generai  and  Mr.  Brovme,  in  support  of  the  decree,  insisted  that  there 
was  no  case  in  which  a  voluntary  settlement  made  by  a  person  indebted  at  the  time 
had  been  held  good  against  creditors,  and  that  the  £100  stated  to  be  the  consideration 
for  settling  the  leasehiM  estate  called  Ford,  not  having  been  paid  or  secured  at  the 
time,  that  settlement  was  purely  vi^untary,  and  comd  not  be  confirmed  by  the 
subsequent  payment,  which  might  be  only  colourable. 

Between  Nov.  25th  and  Dec.  5th  1738.-— Lord  ChanceUor.  There  is  no  evidence 
whatsoever  in  the  cause  to  impeach  the  settlements  of  actual  fraud. 

But  what  the  plaintiffs  insist  on  is,  that  German  Hammond  was  largely  indebted 
at  the  time  of  making  the  settlements  on  William  the  son,  and  that  therefore  these 
settlements  were  fraudulent  upon  the  statute  of  the  13th  of  £liz.  ch.  5,  which  regards 
creditors  only. 

I  must  consider  this  Act  of  Barliament  as  it  would  have  been  considered  at  law,  for 
I  will  not  lay  down  any  other  rule  of  construction,  in  equity,  than  is  followed  at  lav 
upon  this  statute. 

[5331  What  is  prayed  by  the  creditors,  is  the  application  of  these  leasehold  terms 

as  assets  for  the  satisfaction  of  their  debts.  The  present  is  a  case  of  general  crediton, 
and  not  of  mortgagees,  judgment  creditors,  or  purchasers  ;  and  therefore  not  so  strong 
as  where  a  man  has  paid  his  money  for  the  same  estate ;  which  would  have  brought 
it  within  the  statute  of  the  27th  of  £112.  cap.  4,  which  makes  every  conveyance  nude 
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with  the  intent  to  defraud  purchasers,  for  a  good  consideration,  to  be  utterly  void. 
(So  Buclde  Y.  MUcheU,  18  Yes.  110.  Pitkertoft  t.  PulvertoH,  18  Yes.  84.) 

There  are  three  settlements  in  question,  the  first  of  a  freehold  estate^  the  second  of 
a  leasehold  estate  <»lled  Ford,  and  the  third  of  another  leasehold  estate. 

WiUiam  Hammond  the  son  married  the  daughter  of  one  Stedman,  without  the 
consent  of  the  fathers  of  either  side ;  no  articles  or  settlement  were  made  before  the 
marriage ;  Mr.  Stedman  afterwards  proposed  to  Gffrma,n  Hammond  to  give  £300  as 
a  portion  with  his  daughter,  if  he  would  make  an  adequate  settlement ;  afterwards  a 
kind  of  survey  was  taken  of  the  premisee  proposed  to  be  settled,  and  therefore  the 
settlement  was  not  merely  colourable. 

The  consideration  for  settling  the  freehold  is  £200  paid ;  there  is  no  pretence  to 
impeach  this,  it  is  as  fair  a  transaction  as  can  be.   {Stileman  v.  Ashdown,  2  Atk.  479.) 

The  second  is  a  settlement  of  the  leasehold  estate  called  Ford,  made  in  consideration 
of  the  marriage  already  had,  and  for  the  conaderation  of  £1 00  paid,  or  secured  to  be  paid. 

The  question  is,  whether  this  shall  prevail  against  the  creditors  of  German  as  a  good 
settlement. 

A  great  deal  has  been  said  upon  this  head,  but  it  depends  upon  circumstances,  and 
every  case  varies  in  that  respect. 

There  are  many  opinions  that  every  volimtary  settlement  is  not  fraudulent ;  what 
the  Judges  mean  is,  that  a  settlement  lieing  voluntary  is  not  for  that  reason  fraudulent, 
but  an  evidence  of  fraud  only,  Bovey's  case,  in  1  Yent  193,  and  Lord  Teynham  v. 
MvUins^  1  Mod.  119 ;  though  I  have  hardly  known  one  case  where  the  person  con- 
veying was  indebted  at  the  time  of  the  conveyance,  that  has  not  been  deemed  fraudu- 
lent. There  are,  to  be  sure,  coses  of  voluntary  settle-[534]-nient8  that  are  not  fraudulent, 
and  those  are,  where  the  person  making  is  not  indebted  at  the  time ;  in  which  case 
subsequent  debts  will  not  shake  such  settlement.  (3) 

But  I  will  not  enter  into  a  nice  disquisition,  whether  every  voluntary  settlement 
ia  or  is  not  fraudulent  1  because  I  think,  as  to  the  Ford  estate,  there  was  a  valuable 
consideration,  upon  the  face  of  the  settlementt  for  the  father  was  tenant  for  life,  and- 
the  son  entitled  to  the  reversion  in  tail. 

And  where  father  and  son  join  in  a  marriage  settlement,  it  is  a  bargain  for  a  good 
valuable  consideration,  and  has  been  so  held  in  several  cases ;  but  then  the  question 
is,  whether  it  has  been  extended  to  creditors. 

In  the  present  case,  the  son  could  not  have  settled  the  residuary  interest,  without 
the  father's  help,  because  he  was  tenant  in  tail  in  reversion,  and  not  in  pbssession ; 
but  if  the  father  had  been  tenant  for  life,  and  the  son  tenant  in  fee,  and  had  joined  in 
such  settlement,  it  would  have  made  a  material  difference,  for  then  I  should  have 
thought  this  not  good  against  creditors ;  for  there  was  no  occasion  for  the  son's  joinix^, 
as  the  son  might  have  disposed  of  the  residuary  interest  without  him. 

I  am  of  opinion  besides,  here  is  a  fair  pecuniary  consideration,  as  there  was  a  sum 
of  money  paid,  amounting  to  £100,  by  Stedman  to  (?«rman  Hammond,  and,  when 
paid,  expressed  to  be  on  account  of  the  third  £100,  agreed  to  be  given  by  Sttdma,n  as  a 
portion,  and  no  other  account  appears  to  have  passed  between  Stedman  and  Hammond 
but  this. 

As  to  the  assignment  of  the  other  leasehold  estate,  it  is  of  a  very  different  nature ; 
for  it  is  expressed  to  be  in  consideration  of  the  marriage,  and  divers  other  good  con- 
siderations. 

[536]  AH  the  deeds  bear  date  the  same  day,  and  it  is  insisted  it  is  inartificial  to  spUt 

them  into  three. 

But  I  cannot  think  it  is  so  here  ;  for  they  have  made  the  consideration  of  the  freehold 
£200,  and  of  the  Ford  estate  £100,  and  I  cannot  take  in  the  consideration  of  those  deeds, 
which  have  a  quid  pro  quo,  and  a  consideration  of  their  own,  to  support  a  third  deed. 

But  in  the  last  settlement  there  is  a  plain  badge  of  fraud,  for  German  Hammond 
took  back  an  annuity  to  himself  and  his  wife  for  life  of  £25  which  probably  was  the  full 
-rolue  of  the  estate  comprised  in  this  deed,  and  therefore  gave  the  son  nothing ;  which 
is  almost  tantamount  to  a  continuance  in  possession,  and  has  alwajra  been  deemed  a 
strong  circumstance  of  fraud.   (Twyne's  case,  3  Co.  80  b.    Taylor  v.  Jones,  2  Atk.  600.) 

Therefore  I  am  of  opinion  the  creditors  ought  to  be  relieved  against  this  settlement. 

The  decree  was  made  in  February  1734,  very  near  four  years  ago,  and  if  I  should 
enter  into  the  consideration  of  costs,  I  doubt  I  must  give  the  plaintiffs  costs  before  the 
Sfaster,  and  though  the  bill,  as  to  two  of  the  matters,  has  no  foundation  for  relief,  yet 
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as  to  a  third  part,  viz.  the  last  settlement,  it  is  as  clearly  for  the  plaintiffs ;  therefore, 
for  all  parties,  it  will  be  better  to  drop  the  costs. 

His  Ix)rdship  therefore  ordered  that  the  said  decree  be  affirmed,  save  as  to  that 
part  thereof  as  relates  to  the  settlement  of  the  said  leasehold  estate  called  Ford,  and  as 
to  the  plaintiff's  bill,  so  far  as  it  seeks  to  impeach  the  settlement  of  that  leasehold  estate, 
and  to  make  the  same  liable  to  the  plaintiff's  demands;  his  Lordship  doth  order  that 
the  same  be  likewise  dismissed  out  of  this  Court  without  costs. 

And  as  to  the  coats  of  the  rest  of  this  suit,  that  the  said  decree  whereby  the  same 
are  reserved  till  after  the  said  report,  be  varied  as  follows : — Th&t  to  the  time  of  hearing 
this  cause  at  the  fioUs,  no  costs  be  paid  on  ^ther  side,  but  that  the  consideration  of 
costs  of  such  other  parts  of  this  cause  from  the  hearing,  be  reserved  till  the  Master  shall 
have  made  his  report,  the  ten  pounds  deposit  to  be  j»ud  back  to  the  defendant  (Beg. 
Uh.  R  1738,  Sol  209.) 

(1)  This  case  is  taken  principally  from  Atkynsy  with  some  alterations  and  additions 
from  Lord  Hardwiclu's  Note-book.  A  material  alteration  is  made  in  the  statement  of 
what  his  Lordship  is  made  to  say,  relative  to  settlements,  where  the  father  is  tenant 
for  life,  remainder  to  the  son  in  fee,  in  contradiction  to  the  case  where  the  father  is 
tenant  for  life,  remainder  to  the  son  in  tail  That  this  is  a  proper  alteration  appears 
not  only  from  the  sense  and  context,  but  from  another  manuscript  report  found 
amongst  his  lordship's  papers. 

(2)  Mr.  Saunders,  in  his  edition  of  Atlmu,  states,  in  his  note  to  this  case,  that  it  does 
not  appear  in  the  Register's  book,  that  the  son  was  entitled  to  the  reversion  in  tail  of 
the  Ford  estate,  and  says,  "  Indeed  Lord  Hardwicke's  reasons  respecting  the  Ford 
estate  seems  rather  to  apply  to  freehold  than  leasehold."  It  is  true  that  it  does  not 
appear  in  the  Remster's  book  which  states  Lord  Hardwicke's  decree  in  this  cause ;  but 
it  appears  in  the  Kegister's  book  (where  the  decree  of  the  Master  of  the  BoUs  is  stated), 
that  the  son  was  tenant  in  tail  of  the  Ford  estate,  and  that  the  Ford  estate  was  a  leasehold 
for  lives,  see  Reg.  Lib.  B.  1734,  fo.  130. 

(3)  So  Shaw  v.  Lady  Standish,  2  Vem.  326.  Middlecome  v.  Marlow,  2  Atk.  518. 
Lord  Tovmshend  t.  Windham,  2  Ves.  10.  SUphens  v.  Olive,  2  Bra  Ch.  Ca.  90. 
Maiheim  v.  Feaver,  1  Cox,  278.  Lush  v.  WUkinaon,  5  Yes.  384.  Kidney  t.  Coussmaker, 
12  Yes.  136.  HdLovx^  v.  MiUani,  1  Madd.  414.  Partridge  r.  Gopp,  1  Eden,  163. 
Baitersbee  v.  Farrington,  1  Swanst.  106.  Otherwise  if  indebted  at  the  time,  Beaumont 
V.  Thorp,*l  Ves.  27.  Mathews  v.  Feaver,  1  Cox,  278,  or  if  a  man  make  a  settlement 
with  a  view  to  his  being  indebted  at  a  future  time,  D.  per  Lord  Hardtcicke,  StUeman 
V.  Ashd&ion,  2  Atk.  481.  Fitzer  v.  FitzeVy  ib.  511.  Taylor  v.  Jones,  ib.  600.  But  an 
assignment  of  copyholds  (not  being  subject  to  debts)  cannot  be  fraudulent  against 
creditors,  Mathews  v.  Feaver,  1  Cox  Cases,  278.  But  Qucere  whether  an  assignment  of 
stock  or  of  choses  in  action,  can  be  fraudulent  against  creditors,  see  Taylor  v.  Jones, 
2  Atk.  600.  Horn  v.  Horn,  Amb.  79.  Dundas  t.  Dutens,  1  Yes.  jun.  198.  Grogan  v. 
Cooke,2Ba.&Be.  233. 


[536]  Roberto  r.  Dixwell  ;  and  Sandys  v.  Dixwkll  ;  and  Ptott  v.  Dizvsll.(1) 

{See  Thorp  v.  Owen,  1854,  2  Sm.  &  G.  93  ;  Williams  v.  Lewis,  1859,  6  H.  L.  C.  1022- 
In  re  Jeaffreson's  Trusts,  1866,  L.  R.  2  Eq.  281 ;  Appleton  v.  Bmdey,  1869.  I*.  E.  8 
Eq.  142 ;  Cooper  v.  MacDonald,  1877,  7  Ck  D.  297.] 

December  Sth,  1738.   1  Atk.  607 ;  2  Yes.  652. 

Sir  R.  S.,  by  his  will,  devises  certain  estates  to  trustees  upon  trust,  subject  to  certaio 
charges,  to  convey  one  fourth  part  thereof  in  trust  for  the  separate  use  of  his  daughter 
PriscUldt  for  her  life,  and  so  as  she  alone  or  such  persons  as  she  should  direct,  might 
receive  the  rents  and  profits  thereof  to  her  sole  and  separate  use,  her  husband  not  to 
intermeddle  therewith,  and  after  her  decease,  in  trust  for  the  heirs  of  the  body  of  the 
said  Priscilla,  for  ever ;  and  also  upon  trust  to  convey  the  remaining  three-fourtlu 
to  his  other  three  daughters,  and  the  heirs  of  their  bodies ;  and  be  declared  that  if 
any  of  his  daughters  should  die  without  heirs  of  tlieir  bodies,  the  part  or  share  of  her 
or  them  so  dying,  should  be  conveyed  to  the  use  of  his  surviving  daughters,  equally  to 
be  divided,  and  the  heirs  of  their  bodies,  but  the  share  of  his  daughter  Priscilla  to  be 
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conveyed  in  trust,  as  aforesaid,  and  if  all  his  daughters  died  without  issue,  and  there 
should  be  no  issue  left  of  his  body,  then  to  his  own  right  heirs  for  ever. 

PrisdUa  having  died,  leaving  a  husband  and  two  sons,  and  part  of  the  lands  devised 
being  gavelkind  ;  held  that  Priscilla  took  only  an  estate  for  life  in  the  lands  devised 
to  her,  the  trusts  as  to  her  being  merely  executory,  and  that  her  eldest  son  took  as 
purchaser  an  estate  tail,  both  in  the  gavelkind  lands,  and  lands  in  socage. 

And  where  a  testator  having  a  son  and  a  daughter  in  pursuance  of  a  power  by  which  he 
is  authorised  to  appoint,  a  real  estate  to  the  use  of  his  children  for  such  estates,  and 
in  such  shares  and  proportions  as  he  should  direct,  by  his  will  appoints  the  real  estate 
to  his  son  in  fee,  upon  condition  that  he  should  pay  to  his  sister  £3000,  wherewith  he 
charged  the  estate ;  held,  that  though  the  direct  terms  of  the  power  are  not  pursued, 
that  the  intent  and  design  of  it  are ;  and  that  sueh  appointment  to  his  daughter  was 
a  good  execution  of  his  power. 

Sir  Bidutrd  Sandys,  by  his  will,  dated  the  7th  of  January  1722,  devised  certain  real 
estates  to  trustees  upon  trust,  subject  to  various  charges  thereon,  to  convey  one  full 
fourth  part  thereof  m  trust  for  the  separate  use  of  his  daughter  Priscilla  Sandys  (the 
mother  of  the  plaintiff  Sandys),  for  her  life,  and  so  as  she  alone,  or  such  persons  as  she 
should  direct,  might  rjeceive  the  rents  and  profits  thereof  to  her  sole  and  separate  use, 
her  husband  not  to  irUermeddle  therewith,  and  after  her  decease,  in  trust  for  the  heirs  of 
the  body  of  the  said  Priscilla,  lawfully  begotten,  for  ever,  and  also  upon  trust  to  convey 
one  full  fourth  part  thereof  to  bis  daughter  Mary,  the  mother  of  the  platntii!  Roberts,a.Tid 
tlie  heiis  of  her  body,and  cnaeotherfuUfourth  part  thereof  to  his  daughter  Eligc^lh,  who 
oiterwuds  died  in  his  liCstime,  and  the  heirs  of  her  body,  and  the  remaining  fourth  part 
thereof  to  his  daughter  Ann,  afterwards  married  to  the  plaintiff  Pyotf  ,  and  the  heirs  of 
her  body ;  but  the  conveyances  to  be  made  [537]  to  his  said  daughters  Ann  and  Eliza- 
beth, were  not  to  be  made  until  the  time  of  their  respective  marriages ;  and  if  either  of 
them  should  during  the  lifetime  of  their  aunt  Priscilla  and  Sarah  Rdle,  marry  with- 
out their  consent,  then  the  part  or  share  of  her  so  marrying,  should  not  be  conveyed  to 
her  or  the  heirs  of  her  body,  but  unto  his  said  other  daughters,  or  such  of  them  as  should 
not  nuury  without  such  consent,  equally  to  be  divided,  and  the  heirs  of  their  bodies,  and 
if  any  of  ws  said  daughters  should  die  without  heirs  of  their  bodies,  the  part  or  share  of  her 
or  them  so  dying  should  be  conveyed  to  the  use'  of  his  surviving  daughters,  equally  to  be 
divided,  and  the  hens  of  their  bodies ;  but  the  part  and  share  of  his  daughter  PrwctUo, 
to  be  conveyed  in  trust  as  aforesaid,  and  if  all  his  said  children  died  wil^ut  ianie,  and 
there  should  be  no  issue  left  of  his  body,  then  to  his  own  right  heirs  for  ever. 

The  testator  afterwards  mortgaged  the  whole  of  this  estate. 

By  the  settlement  made  previous  to  the  marriage  between  Mary  Sandys,  one  of  the 
daughters  of  Sir  Richard  Sandys,  and  William  iQterls,  the  father  and  mother  of  the 
plaintifT,  and  of  the  defendant  Elizabeth  Mary  Roberts,  dated  the  12th  of  July  1722, 
William  Roberts  covenanted  in  c^  there  should  be  one  or  more  children  besides  an 
eldest  or  only  son,  then  that  he  would  either  in  his  lifetime,  or  at  his  decease,  give  or 
leave  to  such  child  or  children,  the  sevwal  sums  of  money  following  :  That  is  to  say, 
if  but  one,  £1000,  if  two,  £1500,  and  if  three  or  more.  £2000  to  be  equally  divided 
between  them. 

Subsequently  to  the  marriaee,  and  aft^  the  death  of  Sir  Richard  Sandys,  by  inden- 
ture of  the  I7th  pf  January  1726,  WiUiam  Roberts  covenanted  that  he  and  his  wife 
would  levy  fines  of  the  third  part  or  share  of  the  real  estates,  to  which  his  wife  Mary 
was  entitled  under  the  will  of  her  father,  Sir  Richard  Sandys,  which  said  fines  were 
declared  to  be  to  the  use  of  the  said  Mary  Roberts  for  life,  remainder  to  William  Roberts 
for  life,  and  after  the  decease  of  the  stu-vivor  of  them  to  the  use  of  such  of  the  children 
of  that  marriage  for  such  estates,  and  in  such  shares  and  proportions  as  the  said  William 
and  Mary,  his  wife,  should  by  any  deed  or  writing  to  be  by  them  duly  executed  in  the 
presence  of  two  or  more  credible  witnesses  direct,  and  for  want  thereof  to  such  of  the 
said  child  or  children  as  the  survivor  of  them  should  in  like  [638]  nuumer  direct,  and 
for  want  of  such  last  mentioned  appointment,  to  certain  other  uses. 

The  finea  were  accordingly  duly  levied. 

Maryt  the  wife  of  WiUiam  Roberts,  having  died  without  any  appointment  having 
been  made  in  pursuance  of  the  power  reserved  in  the  above  indenture,  and  William 
Roberts  by  his  will  dated  the  22nd  of  January  1735,  after  reciting  the  ahove  indenture, 
ana  the  powers  thereby  vested  in  him  and  hjs  late  wife,  and  the  survivor  of  them,  and 
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that  no  appointment  had  been  made  by  him  and  his  wife ;  did,  by  that,  his  wilt  in 
pursuance  of  the  said  power,  limit  and  appoint  the  said  undivujed  third-part  of  the  lands, 
&c.,  in  the  said  indenture  and  fines  mentioned  unto  his  only  son,  the  plaintii!,  Bobert,  his 
heirs  and  assigns  for  ever,  upon  condition  that  he  should  pa>  to  his  sister  of  the  whole 
blood,  the  del^ndant  Elizabeth  Mary  Rcberls  £3000 ;  and  upon  this  further  conditioa 
that  be  should  pay  £50  a-year  maintenance,  until  she  attaioed  twenty-one,  or  married. 
And  the  said  testator  charged  the  said  undivided  third-part,  with  the  payment  of  tbe 
said  £3000 ;  and  in  case  the  plaintiff  should  refuse  to  pay  the  same,  lie  limited  asd 
appointed  the  said  tindivided  third  part  unto  the  defendant  Elizabeth  Mary  Roberts,  her 
heas  and  assisns  for  ever ;  and  he  declared  his  mind  to  be,  that  £1000  part  of  the  said 
£3000  was  in  full  satisfaction  of  the  £1000  which  he  stood  engaged  to  pay  to  his  daughter 
Elizabeth  Mary  Boberls  by  his  marriage  settlement,  as  the  ozdy  child  of  that  marrian 
Hving  at  the  time  of  his  death,  and  that  £2000  residue  of  the  eiud  £3000  should  Be 
paid  to  the  defendant  Elizabeth  Mary  Roberts,  at  twenty-one  or  marriage,  but  that  if 
she  should  die  before,  then  that  the  said  £2000  should  be  paid  by  the  plaintiff  to  the 
defendant,  Mary  Roberts  (the  testator's  daughter  by  a  former  marriage)  at  twenty-one 
or  marriage ;  and  he  gave  the  residue  of  his  personal  estate  equally  between  bis  two 
dai^hters. 

These  causes  embraced  a  great  variety  of  objects,  and,  amongst  others,  the  following 
questions  were  argued  and  decided  under  the  will  of  Sir  Richard  Sandys : — 

1st,  Whether  under  that  will  PriscUla  was  tenant  in  tail  of  the  lands  devised  to  her, 
and  her  husband  entitled  to  be  tenant  by  the  curtesy  1  and  she  having  left  two  sons, 
Richard  and  Henry  Sandys^  and  part  of  those  lands  bong  of  gavelkind  tenure,  wfa^er 
the  gavelkind  part  of  those  lands  were  to  go  to  the  eldffit  son  as  hsar  at  common  lav, 
or  were  to  descend  according  to  the  custom  ? 

[5393  2dly,  Under  the  will  of  William  Roberts, 

1st,  Whether  his  will  was  a  good  execution  of  the  power  reserved  by  the  indenture  of 
the  17th  of  January  1726  1 

2dly,  Whether  the  covenant  in  the  marriage  settlement  as  to  tihie  provision  for 
younger  children  was  satisfied  by  the  will  ? 

Upon  the  first  question  as  to  what  estate  PrisciUa  Sandys  took  under  her  father's 
will,  It  was  contended  by  Mr.  Attorney-General  for  RiehMrd,  the  eldest  son  of  PriwUla, 
that  Priscilla  took  only  an  estate  for  Ufe,  and  that  her  eldest  son  was  entitled  to  have 
an  estate  in  tail  oaaYeyed  to  him  as  a  purchaser,  and  that  consequently  the  husband  d 
PrtKilla  was  not  intitled  as  tenant  by  the  curtesy.  That  Benry,  the  second  son  had 
no  title  as  co-heir  to  the  gavelkind  lands,  because  the  heir,  who  takes  by  purchase  must 
be  heir  by  common  law.  There  is  no  legal  estate  given  to  the  wife,  but  only  an  executory 
trust,  and  an  express  estate  for  life  directed  for  her ;  if  a  conveyance  had  been  made  in 
her  lifetime,  it  must  have  been  to  trustees  for  her  benefit,  for  the  purpose  of  excluding 
the  husband  ;  it  would  have  been  to  trustees  and  their  heirs  during  the  life  of  Priscilla, 
in  trust  for  her  separate  use,  remainder  to  tbe  heirs  of  her  body,  in  which  case  the  heirs 
of  the  body  would  have  taken  as  purchasers.  Lord  Say  and  Seal's  case,  3  Bro.  P.  C. 
458  [2nd  £d.  113].  In  the  case  of  Lord  Glenorchy  v.  Bosville,  Ga.  Temp.  Talb.  3,  the 
Oouit  acting  upon  an  executory  trust,  directed  an  estate  for  life,  though  the  words  in 
the  case  of  a  legal  estate  would  have  made  an  estate-tail  In  PapUhn  t.  Foios,  2  F. 
Wms.  471,  the  devise  was  of  money  to  be  laid  out  in  land  to  A.  mr  life,  remaindo'  to 
trustees  to  preserve  contingent  remainders,  and  then  to  the  heirs  of  the  body,  and  to 
was  held  to  give  an  estate  for  life  only  to  A.,  and  so  was  executed  in  strict  settlement 

But  supposing  Priscilla  to  have  had  an  estate-tail  under  the  will,  yet  her  husband 
is  not  entitled  as  tenant  by  the  ctuiiesy.  To  create  that  estate  there  must  be  an  actual 
seisin  during  coverture.  It  is  considered  as  initiate  durii^  her  life,  for  after  tbe  birth 
of  a  child,  the  husband  may  alone  do  homage,  Co.  Litt  29  b,  30-124.  It  is  a  continua- 
tion of  her  estate,  but  in  this  case  he  is  expressly  excluded  from  all  interest  during  his 
wife's  life,  as  to  that  estate  the  wife  is  to  be  considered  as  a  feme  sole. 

Mr.  Fazakerley  and  Mr.  Legg  for  Henry,  the  younger  son  contended,  that  PriaciUa 
took  an  estate-tail  under  the  [540]  ^ll>  and  that  the  estate  therefore  descended  to  tbe 


If  this  had  been  a  devise  of  a  legal  estate,  it  would  cl«ffly  have  created  an  estatMail ; 
the  construction  in  equity  must  be  the  same  of  a  trust  executed,  and  so  where  the  tnist 

is  executory,  unless  it  can  clearly  be  shewn  that  the  testator's  intention  will  thereby  bo 
defeated ;  but  in  this  case  there  is  reason  to  suppose  that  the  testator  intended  to  create 
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an  estate-tail,  because  he  has  directed  immediate  estates-tail  to  be  conveyed  to  his  other 
daughters,  and  the  only  object  which  he  seems  to  have  had  in  view  in  varying  the 
devise  to  his  daughter  PriscUla  was  to  exclude  her  husband  from  an;^  benefit,  but  that 
provision  wUl  not  alter  the  nature  of  the  estate,  Co.  Litt  378  b.  We  join  in  contending 
that  the  husband  has  no  claim  to  the  tenancy  by  curtesy,  but  insist  that  the  wife  never- 
theless was  tenant  in  tail,  her  husband  b^ng  expremly  ezduded  from  any  benefit, 
there  is  no  reason  for  supposing  that  the  testator  intended  to  alter  the  course  in  which 
the  estate  would  descend  ;  and  yet  if  the  mother  was  only  tenant  for  life,  the  second  son 
will  be  excluded.  In  Backhouse  v.  yfells,  1  Eq.  Oa.  Abr.  184,  pi.  27,  the  words  were  for 
life  only ;  but  Lord  Ch.  J.  Parker  said,  that  if  the  limitation  had  been  to  the  heirs  of  the 
body,  and  not  to  the  issue,  the  legal  force  of  those  words  would  have  been  such  that  the 
estate  would  have  been  an  estate-tail.  In  Lord  Glenorcky  v.  Bosville,  the  decision 
proceeded  upon  the  ground  that  the  estate  for  life  was  to  be  without  impeachment  of 
waste,  except  voluntary  waste  in  houses. 

Mr.  Idle,  for  the  husband,  contended,  that  though  there  was  no  actual  seisin  of  the 
husband  during  the  life  of  the  wife,  yet  that  the  right  to  the  curtesy  was  not  thereby 
invalidated,  for  that  it  prevailed  in  all  cases  of  trusts,  though  there  can  be  no  actual 
s^sin,  and  cited  Broughton  v.  Langley,  2  Salk.  679.  Stoeetap^  v.  Bindon,  2  VeriL 
536.  Williams  v.  Wmy,  1  P.  Wms.  137,  and  2  Yem.  680,  S.  U.  Casburrte  v.  Inglia, 
ante,  p.  221. 

As  to  the  second  question  upon  the  will  of  William  Roberts,  it  was  contended  by 
Mr.  Broione,  on  behalf  of  the  plaintiff  Roberts,  who  claimed  the  estate  of  Mary  Roberts, 
which  was  settled  by  the  deed  of  the  17th  of  January  1726,  that  the  power  reserved  by 
that  deed  was  not  well  executed  by  the  will  of  William  Roberts,  so  far  as  related  to  the 
£3000  given  to  Elizabeth  Mary  Roberts,  for  that  the  power  was  to  appoint  to  the  uses 
of  the  estate,  and  not  to  grant  a  [541]  rent  char|ge  out  of  it,  that  the  contingent  appoint- 
ment of  £2000  part  of  the  £3000  in  favour  oiMary  Roberts,  the  testator's  daughter 
by  a  former  wi&,  was  clearly  beyond  the  power  and  that  the  appointment  ox  the 
£1000  of  her  part  of  the  £3000  was  wholly  bad,  being  in  satisfiuition  of  the  testator's 
debt,  or  if  valid,  that  the  pIainti£E  Roberts  was  entitled  to  stand  in  the  place  of  EUxa^Ui 
Mary  Roberts,  and  to  claim  that  sum  under  the  covenant. 

Mr.  Noel  and  Mr.  Clarke,  for  Elizabeth  Mary  Roberts,  insisted  that  she  was  entitled 
to  the  £3000  under  the  appointment,  and  to  the  £1000  under  the  covenant,  for  that 
the  former  could  not  be  considered  as  a  satisfaction  of  the  latter,  because  it  was  not 
competent  to  the  testator,  so  to  satisfy  his  debt,  and  because  the  thing  given  in  satisfac- 
tion must  be  of  equal  value,  but  that  the  title  to  this  £3000  depended  upon  a  contingency, 
because  a  fine  only  having  been  levied,  and  no  recovery  having  been  suffered,  the  re- 
mainders over  would  not  be  subject  to  the  £3000  if  the  base  fee  should  determine; 
that  the  execution  of  the  power  was  good  in  itself,  the  granting  a  rent  charge  being  a 
good  execution  of  a  power  to  appoint  to  the  uses  of  land,  and  for  this  purpose  they  cited 
Thwaytea  v.  Dye,  2  Vem.  80. 

Between  Dec.  8th  and  11th,  1738.— Zori  Chancellor.  In  this  case,  all  is  executory, 
and  the  estate  to  be  conveyed  to  the  trustees  is  to  be  a  trust  estate.  The  question  is, 
how  this  executory  trust  is  to  be  carried  into  execution,  and  what  kind  of  estate  the 
trustees  ought  to  convey,  whether  an  estate  tail  to  Richard  Sandys  as  a  purchaser, 
or  an  estate  tail  to  Richard  and  Henry  Sandys,  as  co-heirs  in  gavelkind  to  their  mother 
PriscUla  ?  and  this  depends  upon  a  previous  question,  namely,  what  estate  ought  to 
have  been  conveyed  to  PriscUla,  if  the  conveyance  had  been  made  in  her  lifetime, 
whether  an  estate  in  tail  or  for  life  only  %  It  is  clear  that  such  an  ratate  ought  to  have 
been  conveyed  to  her  as  would  best  have  answered  the  testator's  intention,  as  it  is  to 
he  collected  from  his  will  If  an  estate  tail  would  support  &e  intention,  that  estate 
ought  to  have  been  conveyed,  but  if  the  conveying  that  estate  would  have  defeated 
the  intention,  as  I  think  it  clearly  would,  then  only  an  estate  for  life.  The  words  of 
the  will  are  that  the  trustees  should  convey  one-fourth  of  the  estate  in  trust  for  the 
separate  use  of  the  testator's  daughter  Priscilla  for  her  life,  and  so  as  she  alone,  or  such 
persons  as  she  should  direct,  might  receive  the  rents  and  profits  thereof  to  her  sole 
and  separate  use,  and  her  husband  not  to  intermeddle  ther^542l-with.  These  words 
give  her  an  express  estate  for  life,  but  that  is  not  so  in  the  devise  to  the  other  daughters, 
and  the  difference  in  the  manner  in  which  these  devises  are  expressed,  strongly  implies 
a  difference  of  intention  as  to  what  estate  each  daughter  was  to  take.  It  is  true,  that 
where  there  is  a  devise  of  a  le^al  estate  to  one  for  Hfe,  and  after  his  decease,  to  the 
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heirs  of  his  hody,  the  first  taker  according  to  the  rule  in  Shelley's  case,  takes  an  estate 
tail,  and  so  undouhtedly  it  would  be  in  the  case  of  a  trust  actually  executed,  for  then 
equity  follows  the  law,  and  whatever  estate  the  party  would  have  had  in  case  of  a  devise 
of  the  land,  he  is  entitled  to  in  the  case  of  a  devise  of  the  trust  of  it,  but  where  the  trusts 
are  merely  executory,  and  something  remains  to  be  done  to  perfect  and  carry  into 
efiect  the  testator's  intention,  the  Court  is  not  confiaed  to  the  strict  rules  of  common 
law,  but  governs  itself  by  the  testator's  intention,  and  does  that  which  will  best  answer 
and  support  it.(2)  For  this  purpose,  limitations  to  preserve  contingent  remainders 
have  been  inserted  by  this  Court,  though  none  were  mrected  by  the  will,  as  was  done 
by  Lord  CowpCT  in  the  case  of  Sir  John  Maynard's  will,  Stamford  v.  Ho&orf,  1  Bro. 
P.  C.  288.  Upon  this  ground,  the  Court  provided  in  the  cases  of  Papillon  v.  Foiee, 
2  P.  Wms.  471,  and  Lord  Glenorchy  v.  BosvUle,  cas.  temp.  Talbot,  3,  though  in  the 
latter  there  could  have  been  no  doubt,  but  that  if  a  legal  estate  or  a  trust  executed 
had  been  devised,  Lady  Glenorchy  would  have  been  tenant  in  tail,  yet  on  account  of 
circumstances,  shewing  the  testator's  intention  to  make  her  only  tenant  for  life,  the 
Court  pursuing  that  intention,  decreed  her  only  that  [543]  estate.  Thus  in  all  these 
cases,  the  intention  has  uniformly  been  observed  ;  in  this  case  the  intention  is  clear, 
the  conveyance  directed  is  for  PrisdUa  for  her  life,  for  her  separate  use  ;  now  if  such 
instructions  were  to  be  given  for  a  settlement,  no  one,  I  apprehend,  would  limit  an 
estate  tail  to  the  wife  for  her  separate  use,  but  only  to  her  use  for  Hfe,  and  afterwards 
to  her  children,  and  the  subsequent  words,  wheretowh  the  hudmnd  is  not  to  mtermeddU^ 
do  in  common  sense  and  understanding  denote  such  a  settlement  wherein  the  husband 
was  to  have  neither  interest  nor  power,  but  that  immediately  upon  the  wife's  decease, 
which  is  the  meaning  I  put  upon  the  words  "  after  her  decease,"  the  same  should 
remain  to  the  heirs  of  her  body.  It  may  indeed  be  said,  that  these  words  were  intended 
only  to  exclude  the  husband  from  taking  the  profits  during  his  wife's  life,  but  I  think 
they  go  much  further,  and  not  only  exclude  him  from  meddling  with  the  profits,  but 
from  having  any  thing  to  do  with  the  estate. 

If  the  wife  had  been  tenant  in  tail,  I  think  that  the  husband  would  have  been 
entitled  as  tenant  by  the  curtesy.  It  has  been  urged,  that  whilst  the  trust  remained 
executory,  the  wife  had  no  seisin  out  of  which  the  husband's  right  to  the  curtesy  could 
arise,  or  that  if  she  had,  yet  that  the  husband  being  excluded  from  all  participation 
during  her  tife,  had  not  such  an  interrat  as  would  entitle  him  to  the  curtesy,  that  estate 
bung  considered  as  initiate  upon  the  birth  of  a  child ;  but  it  has  been  settled  that 
there  may  be  a  tenancy  by  the  curtesy  of  a  trust  estate  in  general,  and  of  an  equity 
of  redemption,  and  of  a  trust  for  the  payment  of  debts  (see  Casbur-ne  v.  Inglis,  ante, 
page  221) ;  why,  therefore,  may  it  not  as  well  take  place  in  case  of  a  tnist  of  an  equity 
of  redemption,  which  is  this  case  ?  As  to  the  seisin,  if  the  wife  had  been  tenant  in  tail, 
she  would  have  been  as  much  seised  of  this  as  she  could  have  been  of  any  other  trust 
estate ;  and  Lord  Coke  docs  not  say,  that  the  husband  must  receive  the  profits,  but 
only  that  the  wife  must  be  seised ;  and  I  think  that  the  husband  must  have  been 
tenant  by  the  curtesy  of  this  trust  estate,  in  im^tion  of  the  law,  by  which,  had  this 
been  a  legal  estate,  the  wife  would  have  been  actually  seised  ;  for  if  a  legal  estate  be 
devised  to  a  woman  for  her  separate  use,  and  after  her  death,  to  the  heirs  of  her  body, 
by  which  she  would  take  an  estate  tail  (see  Feame's  Contingent  Remainders,  6Ui 
"Edit.  p.  54,  201),  [5441  husband  could  not  meddle  with  the  profits  during  her 
life,  but  he  woukt  nevertheless  be  seised  of  the  freehold  in  her  right,  as  a  trustee,  as 
after  her  decease  he  would  hold  by  the  curtesy,  that  being  one  of  the  incidents  to  every 
estate  tail ;  and  in  that  case,  the  husband  and  wife  together  might  have  suffered  a 
recovery,  and  so  have  barred  the  remainders  over  ;  and  so  they  might  in  equity,  in 
case  of  a  trust  estate.  If ,  "therefore,  in  this  case,  the  wife  had  been  tenant  in  tail,  the 
intervention  of  the  husband's  estate  would  have  postponed  the  title  of  the  issue,  which 
it  was,  I  think,  the  testator's  intention  should  take  place  immediately  upon  the  decease 
of  the  wife ;  or  the  husband  and  wife  together  might  have  entirely  defeated  their 
title,  although  it  was  expressly  provided  that  the  husband  shoukl  not  at  aJl  intermeddle 
with  the  estate. 

I  think  from  these  circumstances  that  it  was  die  intraitiion  of  Sir  Richard  Sand^ 
to  give  only  an  estate  for  life  to  PriacUla. 

The  only  question  which  remains  is,  whether  the  alteration  of  the  course  of  desert 

of  the  gavelkind  lands  will  vary  the  construction  which  I  have  put  upon  the  will, 
and  I  think  that  it  will  not,  for  this  is  only  a  consequence  of  pursuing  me  testator's 
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intention,  which  in  my  opinion  is  plain  upon  the  other  parte  of  the  will ;  besides,  in  this 
case,  socage  and  gaTelkind  lands  are  intermixed,  vad  I  know  of  no  rule  which  warrants 
a  different  construction  upon  each,  when  the  intention  is  the  same  as  to  both.  It 
is  s(ud,  that  by  these  means  the  second  son  will  be  deprived  of  all  his  dfura  to  the  land, 

although  as  much  heir,  according  to  the  custom,  as  the  eldest  son.  But,  as  I  said  before, 
this  is  only  a  consequence  of  vesting  the  estate  by  purchase  in  the  children  ;  and  the 
second  son  will  not  be  entirely  deprived,  for  he  will  have  a  remainder  in  tail  after 
the  decease  of  his  brother  without  issue.  As  to  the  other  point,  upon  the  execution 
of  the  power,  it  is  true  that  the  direct  terms  of  the  power  are  not  pursued,  but  the 
intent  and  design  of  it  are.  It  is  admitted,  that  the  father  might  have  appointed 
part  of  the  estate  to  be  sold,  and  have  directed  the  application  of  the  money  to  arise 
from  such  sale  {Long  v.  Long,  5  Ves.  44:5.  Kewworthy  v.  Bate,  6  Ves.  793.  Bullock 
Y.  Fladgate,  1  Yes.  &  Be.  471).  It  is  the  same  to  the  heir  or  remainder-man  which 
way  the  child  is  to  be  provided  for ;  but  giving  a  portion  of  the  estate  mi^ht  be  the 
means  of  tearing  it  to  [546]  pieces,  whereas  now  tJie  estate  will  be  kept  entire,  and  it 
is  better  for  the  daughter  that  she  should  have  a  sum  of  money  than  a  small  estate. 
The  case  of  Thwaytes  v.  Dye,  2  Vem.  820,  is  a  strong  authority  upon  this  subject ; 
but  I  think  that  the  covenant  is  not  discharged  by  the  will,  for  where  a  gift  is  to  dis- 
charge a  former  debt,  something  must  move  from  the  giver  (see  Bellasis  v.  Uthvxilt, 
ante,  page  273) ;  but,  in  this  case,  the  whole  is  to  arise  out  of  the  wife's  estate,  and 
therefore  to  satisfy  the  father's  covenant,  this  declaration  is  entirely  void.  However, 
as  it  was  the  father's  intention  to  give  his  daughter  only  £3000,  I  think  that  only 
£2000  ought  to  be  rused  out  of  the  wife's  estate,  and  that  the  other  £1000  should  be 
raised  out  of  the  father's  estate. 

By  the  decree  it  was  declared  that  one  third  part  of  the  real  estate  of  Sir  Bidiard 
Sandys  belonged  to  PriscUla  late  the  wife  of  Henry  Sandys,  the  elder,  and  her  issue 
to  be  conveyra  and  settled  in  the  manner  thereinafter  mentioned,  and  that  the  said 
Henry  Sandys,  the  elder,  was  not  entitled  to  be  tenant  thereof  by  the  curtesy  of  England. 
And  it  was  ordered  and  decreed  that  the  trustees  should  convey  such  third  part  of 
the  said  Sir  Richard  Sandys  real  estate  to  Richard  Sandys,  the  infant  son  of  the  said 
PriscUla,  in  general  tail,  with  remainder  to  Henry  Sandys,  his  younger  brother,  in 
general  tail,  with  remainder  over,  in  default  of  heirs  of  the  body  of  the  said  PriscUla 
according  to  the  will  of  the  said  Sir  Richard  Sandys. 

The  decree  also  declared  the  will  of  WUliam  Roberts  to  be  well  proved  and  ought 
to  be  established  except  as  to  the  sum  of  £1000  thereby  appointed  to  Elizabeth  Mary 
Roberts  in  satisfaction  of  the  like  sum  due  from  him  to  her  l)y  covenant,  and  declared 
that  one  third  part  of  the  real  estates  of  Sir  Richard  Sandys  belonged  to  Wttltam 
Roberts  by  virtue  of  the  appointment  contained  in  his  father's  will  for  such  estate  as 
was  gainm  or  created  by  the  fine  levied  by  his  father  and  mother,  and  the  declaration 
of  uses  thereof  subject  to  the  charge  of  £2000  part  of  the  sum  of  £3000  to  be  raised 
for  the  benefit  of  Elizabeth  Mary,  nis  sister  and  declared  that  the  Umitation  over  of 
the  sum  of  £2000  to  Mary  Roberts  by  the  said  will  was  void,  and  as  to  the  sum  of  £1000 
residue  of  the  sum  of  £3000  mentioned  in  the  will  of  WUliam  Roberts,  it  was  declared 
that  the  appointment  thereof  by  the  said  will  for  satisfaction  of  a  debt  due  [546]  from 
him  by  covenant  contained  in  his  marriage  settlement  was  void  ;  and  that  Elizabeth 
Mary  Roberts  was  entitled  to  have  satisfaction  for  the  principal  sum  of  £1000  with 
interest  as  a  specialty  creditor  under  that  covenant,  and  for  that  purpose  directed 
accounts  of  the  real  and  personal  estates  of  WUliam  Roberts,  the  father  ;  and  in  case 
there  should  not  be  assets  to  pay  the  said  sum  of  £1000  and  interest  his  Lordship  re- 
served the  consideration  as  between  Elieabeth  Mary  BtAerts  uid  her  brother  Wmiam 
Boberts,  whether  he  was  entitled  to  have  satisfaction  out  of  her  mother's  third  part 
of  Sir  Richard  Sandys  estate,  for  the  residue  of  the  said  sum  of  £1000  and  interest 
as  a  gratuitous  appointment  and  whether  the  conveyance  of  such  third  part  by  the 
said  trustees  to  the  aaid  WUliam  Roberts  ought  not  to  be  made  subject  thereto.  (Reg- 
Lib.  B.  1738,  fo.  119.) 

(1)  The  statement  of  this  case,  and  the  decree,  are  taken  from  the  proceeding  in 
the  cause,  the  arguments  of  counsel  from  Lord  Hardvndce^s  Note-book,  and  the  judg- 
ment from  a  manuscript  report. 

(2)  This  distinction  between  trusts  executed  and  trusts  executory  is  clearly  estab- 
lished, Leonard  t.  Earl  of  Sussex,  2  Vem.  626.  Lord  Stamford  v.  Hobart,  1  Bra  P. 
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C.  288.  PapUlon  v.  Voice,  2  P.  Wms.  471.  Lord  Glenorchy  v.  BosvUU,  Ca.  Temp. 
Talbot,  3.  BaskervilU  v.  Baskerville,  2  Atk.  281.  WriaA-i  t.  Pearson,  1  Eden's  Rep. 
and  Arab.  358,  S.  C.  Green  v.  Stephens,  17  Ves.  64,  and  that  Lord  Hardvncke  denied 
such  distinction  to  exist,  as  stated  in  Bagshaw  v.  Spencer,  2  Atk.  577,  is  contradicted 
by  Lord  Mardvncke  himself,  vho  says  "  I  did  not  uiere  say  no  woght  was  to  be  laid 
"  on  that  distinction,"  Exel  t.  Wailaee,  2  Yes.  323,  and  see  Garth  t.  Baldwin,  3  Tee. 
656,  and  seems  to  be  contradicted  by  Lord  Norlhington,  who  admits  the  distinctjon, 
and  says,  "  Lord  Bardvncke*s  determination  in  BagshaiD  v.  Spencer,  was  as  right, 
"  sound,  and  certain  as  his  different  determination  was  in  Garth  v.  Baldwin,^  see  U 
Rousseau  t.  Rede,  2  Eden's  Rep.  6,  see  Feame's  Contingent  Remainders,  et  seq.,  and 
see  Mr.  Fonhlanque's  Treatise  on  Equity,  vol.  1,  418,  and  Maddock's  Chuicery  Practice, 
vol.  1,  588,  et  seq.,  see  also  Spige  t.  Hales^  2  Ba.  &  Be.  499.  Jervoise  v.  Duke  of 
Northumberland,  1  Jac  &  Walk  559. 


» 


[647]  Dennis  Dalt  and  Lady  Ann.  his  Wife,  Plaintiffs ;  (1)  and  Sir  Edward  Des- 
BO0VERIE,  John  Manleit  and  Thomas  Waed,  Trustees  of  Lady  Clanrickabd's 
Will,  the  Eail  of  Glansickard,  and  Others,  Defendants. 

May  Isl,  June  6^  and  December  Uth,  1738.   2  Atk.  261. 

J.  Smith  devises  a  certain  real  estate  to  Lady  Clanrickard  for  life,  with  remainder  t-) 
such  persons  and  for  such  uses  and  estates  as  she  should  limit  and  appoint.  Lady 
Ckmncketrd  appoints  the  real  estate  to  her  son  for  life,  remainder  to  his  issue,  re- 
mainder as  to  a  moiety  to  the  plaintiff,  her  daughter,  Lady  Ann  for  life,  with  re- 
mainder aa  to  her  sons  and  daughters  in  tail  male,  ai^  provides  that  if  Lady  An* 
should  marry  without  the  consent  of  three  trustees  or  the  major  part  <rf  them,  that 
she  and  her  issue  should  forfeit  her  and  their  right  to  the  estate  and  that  the 
next  person  in  remainder  might  enter  and  enjoy  the  same. 

Held  that  Lady  Clanrickard  might  annex  to  the  appointment  such  conditions  in 
restraint  of  marriage  ;  and  that  the  plaintifi  Daly  being  desirous  of  marrying  Lad; 
Ann,  and  having  submitted  proposals  to  the  trustees  for  a  certain  setuement  to 
be  made  by  his  father,  to  the  terms  of  which  the  trustees  having  objected  ;  but  one 
of  the  trustees  at  the  request  of  the  others  having  written  to  a  friend  of  the  pl&intifi 
Daly's  father,  stating  that  if  the  father  would  make  the  settlement  proposed  by  the 
son  they  should  be  obliged  to  consent  on  account  of  the  young  people's  afiections 
being  engaged ;  and  the  plaintifis  having  married  privately  without  the  knowledge 
of  the  trustees  before  an  answer  was  received  to  thaX  letter ;  It  was  likewise  hou 
under  the  circumstances  of  the  trustees  not  objecting  to  the  family,  fartune,  or 
person  of  the  plaintiff,  and  upon  the  fatlier's  consentmg  to  make  the  settlement 
proposed  by  the  son  wUch  was  in  itself  reasonable,  that  the  marriage  must  be  deemed 
a  marriage  had  with  the  consent  and  approbation  of  the  trustees.  (As  to  conditions 
in  restraint  of  marriage,  see  note  (2)  to  the  case  of  Hervey  v.  Aston,  ante,  page  351.) 

John  Smith,  the  father  of  the  Countess  of  Clanrickard  and  Lady  Desbouverie  by 
a  settlement  of  the  8th  of  September  1714,  settled  certain  lands  upon  himself  for  life, 
remainder  to  trustees  in  trust  for  the  separate  use  of  Lady  Clanricka/rd  for  life,  re- 
mainder to  such  persons,  and  for  such  uses  and  estates  as  she  should  appoint  and  in 
default  of  such  appointment  to  her  and  her  heirs. 

The  said  John  Smith  by  his  will  of  the  9th  of  July  1718,  ^ve  to  the  {daintifi 
Lady  Ann  and  her  sister,  daughters  of  Lady  Clanrickard.  legacies  of  £1000  a-piece 
payable  at  twenty-one  or  marriage  and  gave  the  residue  of  his  real  and  personal  estate 
to  trustees  upon  trust  as  to  one  moiety  for  the  separate  use  of  Lady  Clanrickard  for  life, 
remainder  to  such  persons  and  for  such  uses  and  estates  as  ^enotwith-[548!FBtanding  her 
coverture  should  bmit  and  appoint,  and  as  to  the  other  moiety  upon  trust  for  her  otho* 
daughter  with  the  same  powers,  and  the  said  testator  bv  a  codicil  to  his  will  directed 
that  in  case  the  plaintid  Lady  Ann  or  any  of  his  frand-daughters  named  in  his  wiH 
should  marry  in  the  lifetime  of  their  mother,  under  the  age  of  tw«ity*one  withtwt 
t^e  consent  of  their  mother  that  their  legacies  were  to  be  divided  amongst  the  rest 
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of  his  grand-daughterB,  and  the  plaintifi  Lady  Ann's  brother  John,  and  such  other 
ohildrea  as  the  i^intif!  Lady  Ann's  mother  should  have. 

1^7  Ckmnckard  after  Uie  dea^  of  her  father,  and  husband,  by  deed  of  the 
Ist  of  August  1732,  appointed  the  surTiving  trustee  of  the  srttlement  of  the  8th  of 
September  1714,  to  convey  the  premises  therein  comprised  to  Sir  Edward  Desbouverit, 
John  Manley,  and  Thomas  Ward  to  the  use  of  her  son  the  Earl  of  Clanrickard  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  his  first  and  other 
daughters  in  tail  general,  remainder  as  to  one  moiety  to  the  use  of  her  daughter, 
the  plaintifi  Lady  Ann  for  life,  remainaer  to  her  sons  and  daughters  in  tail  male,  and 
as  to  the  other  moiety  to  the  use  of  her  other  daughter  Lady  Mary  for  life,  with  the 
same  remainder  to  her  children  and  with  cross  remainders  between  her  two  daughters ; 
and  she  thereby  declared  and  provided  that  if  any  of  them  the  said  Earl  of  Clanridcard, 
Lady  Ann  and  Lady  Mary,  should  marry  without  the  consent  of  the  said  Sir  Edvxtrd 
DeabottveriSt  John  Manley^  aod  Thomas  Wordy  or  the  major  part  of  them  or  of  the 
Burvivor  them,  if  any  <^  them  should  be  then  tiving  that  then  be,  she  or  they  so 
nunrying  without  such  consent,  uid  his,  her  or  thrar  issue  and  descendants  should 
forfeit  and  lose  all  his,  her,  or  thsax  right  to  the  premises,  and  that  the  next  pereon  in 
remainder  should  and  might  enter  uid  enjoy  the  same  as  if  he,  she  or  thej  was  or  were 
dead  without  issue. 

By  another  deed  poll  of  the  same  date,  Lady  Clanrickard  appointed  and  directed 
that  the  residue  of  the  real  and  personal  estate  of  her  father,  should  be  conveyed  to 
Sir  Edward  Desbouverie,  John  Manley,  and  Thoinas  Wa/rd.  to  be  by  them  sold,  and 
that  they  should  lay  out  the  money  to  be  produced  by  such  sale,  in  the  purchase  of  lands 
to  be  settled  upon  the  same  uses  as  mentioned  in  the  preceding  deed. 

Lady  Clanrickard,  by  her  will  of  the  2nd  of  August  1732,  confirmed  the  above 
appointment,  and  appomted  Sir  EdvxLrd  Desbouverie,  John  Mcenley,  and  Thomas 
Wordy  ezeoutoES,  and  [549]  residuary  le^tees,  upon  the  like  trusts  as  are  b^ore  men- 
tioned in  the  said  deed-p^  >) 

After  Lady  Clanrickard^s  death,  the  trust  property  was  in  pursuance  of  a  decree 
of  this  Court,  conveyed  and  assigned  to  the  trustees  appointed  by  her. 

In  the  month  of  April  1735,  the  plaintiff,  Mr.  Daly,  informed  Sir  Edward  Des- 
bouverie, one  of  the  trustees,  with  his  desire  of  marrying  Lady  Ann,  and  stated  to  him 
the  heads  of  the  proposed  settlement,  which  the  trustees  desired  him  to  put  into 
writing,  which  he  accordingly  did,  and  sent  them  by  letter  to  Sir  Edward  Desbouverie, 
dated  the  first  of  May,  and  which  letter  was  in  the  words  following  : — "  The  proposals 
to  be  sent  to  Dean  Taylor,  and  what  my  father  will  come  into  is,  the  settling  the  re- 
version of  4000  acres  of  land,  and  of  the  lady's  fortune,  the  maintenance  to  be  £600 
aryear,  and  the  jointure  to  be  £500,  and  £600  in  case  of  no  issue.  This  I  am  sure  my 
&.ther  will  immiediately  come  into." 

These  proposals  Da^tawBerie  communicated  to  Wani,  who  both  agreed  that  it  was 
unreasonable  that  Lady  Aim's  fortune  should  be  settled  upon  the  nither  for  his  life, 
and  they  said  they  would  not  consent  to  the  marriage,  unless  the  interest  of  her  fortune 
was  to  be  settled  upon  her  and  her  intended  husband,  for  their  maintenance,  in  addition 
to  the  £600  per  annum. 

Desbouverie  communicated  with  Lady  Ann  upon  the  subject,  and  told  her  that  the 
trustees  would  not  consent  to  the  match,  unless  the  interest  of  her  own  fortune  was 
settled  upon  her  and  Dennis,  for  their  present  maintenance,  as  well  as  the  £600  a-year ; 
to  which  Ijady  Ann  answered,  she  always  understood  it  was  to  be  so.  and  that  otherwise 
she  would  never  agree  to  tiie  match  ;  but  told  him  there  would  be  no  harm  in  sending 
the  prc^Kisal  to  Dean  Taylor  to  inquire  into  the  value  of  the  estate  which  the  plaintiff's 
father  proposed  to  setUe,  upon  which  the  defendant  Deitbouverie  told  her  he  would  desire 
the  other  trustees  to  send  them,  and  desired  her  always  to  remember  upon  what  foot- 
ing they  were  sent,  and  declared  he  would  not  be  concerned  in  the  said  proposalB,  or 
consent  thereto,  without  her  fortune  being  settled  upon  her  and  her  husband,  for 
their  present  maintenance,  in  addition  to  the  £600  per  annum. 

Mr.  Manley,  at  the  request  of  the  other  trustees,  who  were  strangers  to  Dennis 
and  his  father,  transmitted  the  son's  proposals  to  Dean  Taylor,  who  was  a  fnend  of 
the  [650]  family  in  Ireland,  and  guardian  to  the  Earl  of  Clanrickard,  and  which  he 
accordingly  did  in  the  following  letter,  dated  the  29th  of  May  1735. 

"  We  take  the  liberty  to  ^ve  you  some  further  trouble  in  relation  to  Lady  Ann, 
who  we  find  has  an  inclination  to  marry  the  son  of  Hix.  Dmnu  Daly.  The  young 
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genliexiian  has  Bent  the  inclosed  proposals  to  Sir  Edvxtrd  Detbouverie ;  m  ve  are  entire 
strangers  to  Mr.  Daly,  we  desire  you  will  inquire  into  hte  circumstances,  and  how  far 

he  is  able  to  make  the  {settlement  proposed  by  his  son  ;  and  if  his  father  should  desire 
to  treat,  it  is  our  opinion  my  lord's  counsel  should  be  consulted  thereupon.  Lady 
Ann'*  fortune  at  present  is  from  her  grandfather  Smith,  about  £3400,  besides  what  was 
left  by  her  father  out  of  his  Irish  estate,  which  will  make  the  whole,  as  we  compute, 
upwards  of  £7000,  and  she  has  a  further  expectancy  in  case  of  my  lord's  death,  of  a 
moiety  of  what  my  Lady  Clanrickard  left  my  lord,  if  she  marry  with  Dur  consent, 
if  not,  she  will  lose  it ;  and  the  whole  will  go  to  her  sister,  unless  she  should  likewise 
marry  without  our  consent,  in  which  case  the  wh(de  goes  to  Sir  Henry  Packer,  mj 
lady's  son  by  her  first  husband.  This  is  all  the  influence  we  have  over  Lady  Ann,  and 
she  might  with  her  fortune  marry  much  better,  yet  if  Mr.  Daly's  father  will  make  the 
setdement  proposed,  we  beUeve  ^e  young  folks  are  too  far  enga^^  for  us  to  attempt 
to  break  off  the  match,  and  therefore  we  shall  be  obliged  to  consent  to  it.  Lady  Ann 
very  soon  after  her  father's  death,  went  to  her  father's  relations  without  our  privity 
or  consent,  and  how  far  they  may  have  perverted  her,  we  cannot  tell,  but  she  and 
the  young  gentleman  both  declare  themselves  Protestants,  and  say  that  is  the  reason 
my  Wy's  rather's  relationB  are  against  the  match. 

*  We  are  your  most  humUe  servants, 

"JCWt  BiANLET. 

"  Londm,  29th  of  May  1735. 

"  P.8.  The  above  letter  was  prepared  for  all  the  trustees,  but  Six  Edvxurd  Desboumte 
going  out  of  town  in  a  hurry,  desinMi  1  would  forward  it  to  you." 

On  the  5th  of  June,  1736,  the  plaintifEs  were  married  privately  withoat  the  koor- 
ledge  of  the  trustees. 

By  a  letter  dated  the  12th  of  June,  1735,  Doctor  Ta^or  wrote  to  Mr.  Manley  a 
letter  in  answer  to  Mr.  Manley^s  letter,  wherein  he  inclosed  the  proposals  given  him 
by  Mr.  [551]  Dennis  Daly,  the  father,  which  was  as  follows  : — "  Four  thousand  acres 
"  to  be  settlwl  to  the  use  of  Dennis  Daly,  sen.  for  life,  to  Dennis  Daly,  jun.  for  life, 
"  with  remainder  to  his  first  and  other  sons  in  tail  male.  The  said  Dennis  Daly  hath 
"  agreed,  that  he  will  lay  out  the  portion  at  interest  or  in  the  purchase  of  land,  when 
"  had,  which  should  be  settled  to  the  same  uses,  £600  per  annum  present  maintenance, 
"  £600  per  annum  jointure,  if  no  issue,  but  if  issue  £500  per  annum,  that  is  what  was 
"  agreed  and  settled  by  Sir  Edward  Desbouverie,  and  a  settlement  to  be  made  accord- 
*  ingly."  In  answer  to  which  letter,  Sir  Edioard  Desbouverie  wrote  [as]  fdlows  :— 

Langfordy       of  June  1 736. 
"  I  saw  Mr.  Daly  once  or  twice  at  my  lodgings  in  Umdon,  I  came  to  no  manner 

of  agreement  with  him,  but  referred  every  thing  till  his  father's  proposals  came  from 
Ireland.  I  find  them  now  widely  different  from  what  I  expected,  that  I  cannot  think 
myself  or  the  other  trustees  will  ever  come  into  them ;  he  demands  the  income  of  the 
Lady  Ann's  fortune  for  himself  during  his  life,  for  which  he  offers  to  settle  on  them 
£600  per  annum,  present  maintenance ;  he  estimates  her  fortune  at  £9000,  which  at 
8  per  cent.,  the  common  interest  in  Ireland,  produces  £540  per  annum,  and  he  now 
a!k>ws  his  son  £60  per  annum,  so  that  he  really  intends  at  present  to  part  with  nothing, 
and  Lady  Ann  will  only  have  during  the  father's  life,  the  income  of  her  own  fortune 
to  maintain  herself,  and  possibly  a  large  family  of  children.  1  am  ashamed  the  father 
should  make  such  a  preposterous  offer  ;  but,  however,  if  you  please  to  tell  him  tJhat 
if  he  expects  my  consent  in  this  afiiur,  that  I  innst  Lady  Ann's  fortune  be  settled  willi 
the  £600  per  annum  for  present  maintenance,  and  if  she  surriTes  his  son,  the  sud 
income  of  her  own  fortune  should  be  settled  £ib  an  additional  jointure  on  her,  t<^ther 
with  £600  or  £500  per  annum,  which  shall  happen,  as  in  his  proposals  ;  and  if  he  is 
not  pleased  with  these  terms,  I  shall  concern  myself  no  more  about  the  matter." 

Which  letter  the  two  other  trustees  Mardey  and  Yfardy  inclosed  in  the  following 
letter  to  Dr.  Taylor,  dated  the  5th  (rf  July. 

"Sir, 

"  We  received  your  letter  of  the  12th  of  June,  last  month,  [552]  ^ii^  Edward  bang 
in  the  country,  we  sent  it  him,  and  he  having  fully  expressed  his  own  as  well  as  our 
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sentiments  in  the  inclosed  letter,  we  have  nothing  more  to  add,  only  to  assure  you 
that  we  are  thoroughly  sensible  of  your  care  of  my  lord's  affairs :  as  to  Mr.  Daly's 
proposal,  unless  he  wiU  consent  to  settle  Lady  Ann's  fortune,  and  £600  per  annum 
for  maintenance,  and  as  a  jointure  in  case  she  survives  his  son,  as  proposed  by  Sir 
Edtoard,  we  shall  not  concern  ourselves  any  further." 

The  bill  prayed  that  Lady  AnnV  portion  miffht  be  laid  out  in  the  purchase  of  lands, 
and  that  a  settlement  might  be  made  of  the  lands  so  to  be  purchased,  and  of  the  estates 
pnmosed  to  be  settled  by  Mr.  IkUy^  acceding  to  the  proposal  and  agreement. 

The  defendants,  the  trustees,  inusted  by  thor  answer,  that  the  marriage  was  had 
without  their  consent. 

Mr.  Daly,  the  father,  consented  to  make  the  proposed  settlement,  if  it  should  be 
held  that  the  marriage  was  vrith  the  consent  of  the  trustees. 

The  cause  first  came  on  upon  the  1st  of  May,  1738,  when  it  was  adjourned  to  the 
first  day  of  causes  in  the  next  term,  by  reason  of  the  pendency  of  the  cause  of  Hervey 
V.  Aston,  for  the  opinion  of  the  judges,  wherein  several  of  the  points  on  the  efiect 
of  conditions  against  marrying  without  consent,  were  expected  to  be  determined. 

It  again  came  on  on  the  6th  of  June  in  the  same  year,  and  was  again  adjourned 
to  the  next  term,  with  liberty  for  the  plaintiffs  to  ffle  a  supplemental  bill,  in  order  to 
bring  the  issue  ol  the  plaintiffs  before  the  Court,  and  was  finally  heard  on  the  11th 
of  December,  1738. 

Mr.  Chute,  Mr.  Noel,  Mr.  Hoskins,  and  Mr.  Murray,  for  the  plaintiffs,  contended, 
1st,  That  Lady  Clawrv^oa^  had  no  power  to  impose  these  conditions  upon  her  children. 

2dly,  That  the  restrictions  were  of  such  a  nature  that  they  ought  not  to  take  effect, 
and 

3rdly,  That  there  was  sufficient  evidence  of  consent  by  the  trustees,  or  of  what 
was  equivalent  to  it,  to  entitle  Lady  Ann  to  her  portion. 

As  to  the  first  point,  it  was  contended,  that  Lady  Cla/nridcard  having  only  a  power 
of  appointment,  could  not  annex  this  condition,  which  was  not  contemplated  by  the 
grandfather,  from  whom  the  property  proceeded.  That  if  the  power  had  been  exe- 
cuted in  the  lifetime  of  ^e  father,  it  might  have  in-[563]-terfered  with  the  proper 
exercise  of  parental  authority.  As  to  the  second,  it  was  contended,  that  this  case 
differed  frcna  that  of  Hervey  r.  Aston.  This  bong  a  condition  subsequeiit,  and  a 
forfeiture  imposed  not  only  upon  the  person  offencfing,  but  upon  her  children.  As 
to  the  third  and  principal  point,  it  was  contended  that  there  was  sufficient  evidence 
of  actual  consent ;  that  they  received  the  proposal,  and  approved  of  it,  subject  to  an 
alteration  which  has  since  been  adopted  ;  that  they  must  have  approved  of  the  person 
and  family  of  the  pliuntiff,  before  they  could  direct  any  inquiries  as  to  his  property  ; 
that  by  the  course  which  they  adopted,  they  had  permitted  the  plaintiffs  to  engage 
each  other's  affections,  and  had  given  that  encouragement  to  the  marriage  which 
was  equivalent  to  actual  consent,  and  the  cases  of  MesgreU  r.  Mesgrett,  2  Yam.  580, 
and  Farmer  v.  Compton,  1  Ch.  Rep.  1,  were.cited. 

Dec.  11,  1738.  Mr.  Attomey-Cfeneral  for  Lady  Mary  Burke,  and  Mr.  Browne  and 
Mr.  Fatakerley  for  Sir  Henry  Parker,  contended,  that  there  was  no  evidence 
of  the  toustees  having  ccuoamunicated  uiy  sort  of  consent  to  either  of  tbe  plaintiffs ; 
that  the  letter  of  the  trustees  to  Doctor  Taylor  was  the  only  evidence  of  consent ; 
that  at  the  utmoat  that  letter  amounted  on^  to  a  consent  if  certain  terms  were 
complied  with  ;  and  that  the  marriage  having  taken  place  before  those  terms  were 
complied  with,  was  in  fact  without  consent,  and  that  the  property  therefore 
immediately  went  over  to  the  next  in  remainder,  and  could  not  be  called  back 
again  by  any  thing  done  afterwards,  and  the  case  of  Fry  v.  Porter,  1  Ch.  Ca.  138,  was 
cited. 

Lord  Chancellor.  As  to  the  first  pdnt,  whether  Lady  Clanrickard  could  clog  the 
appointmentmade  by  herwith  such  conditions  as  in  the  present  case,!  am  of  opinion  that 
she  coukl.  Mr.  Smith  enabled  her  to  appoint  the  lands  to  such  uses,  and  to  such  persons, 
and  for  such  estates  as  she  thought  proper,  and  I  have  no  doubt  but  that,  untkr  so  large 
a  power,  she  might  subject  them  to  such  terms  and  conditions  as  she  pleased,  but 
although  she  had  such  a  power,  I  can  by  no  means  think  that  she  has  executed  it 
reasonably.  Mr.  Smith,  from  whom  the  whole  proceeded,  had  set  her  a  pattern  of 
a  much  more  proper  restraint,  which  was  from  marriage  before  twenty-one  without 
consent,  but  she  has  carried  that  restraint  to  the  end  of  their  lives,  and  in  case  of  dis- 
obedience in  the  parents,  has  created  a  forfeiture  in  the  children,  though  they  claim 
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in  their  own  right  as  purchasers,  [5541  ^^t  by  descent  from  their  parents,  naj, 
though  they  should  marry  a  second  time  with  consent,  there  is  no  room  for  repentance, 
but  the  penalty  extends  to  all  the  issue  of  such  second  marriage.  Therefore,  although 
a  Court  of  Equity  will  never  encourage  children  to  oppose  their  parents,  yet  in  siuli 
hard  cases,  they  ought  to  be  as  liberal  and  favourable  as  possibfe  in  construing  the 
execution  of  such  extraordinary  powers ;  they  accordingly  nave  always  regardra  the 
substance  and  end  of  such  powers,  and  have  looked  to  the  main  point  only,  namely, 
whether  there  be  any  evidence  of  consent  by  the  trustees.  To  find  this  out.  we  must 
Bee  whetiiier  there  was  any  objection  to  the  perscm,  family,  or  fortune  of  the  gentleman, 
and  I  see  none  in  the  present  case.  There  is  no  appearance  of  any  disparagemmt  to 
the  ladv,  and  under  tnese  (nrcumstances,  it  is  probable  that  the  trustees  would  be 
inclined  to  consent,  nay,  if  they  found  the  lady  inclined  to  the  match,  it  was  their  duty 
to  consent,  and  this  Court  would  not  suffer  them  obstinately  to  refuse  thur  consent 
Trustees  for  this  purpose  are  put  in  the  place  of  parents,  and  ought  to  act  as  paiuits, 
whose  duty  it  is  not  to  oppose  the  happiness  of  their  children. 

Under  the  circimistances  of  this  case,  I  think  that  there  is  evidence  that  the  trustees 
approved  the  match,  and  gave  their  consent.  The  letter  to  Doctor  Taylor  shews, 
that  they  were  privy  to  the  lady's  affection  for  tiie  plaintifi,  and  that  the  pluntifi 
had  delivered  propouls  to  them,  but  that  they  b^ng  ignorant  of  his  father's  afEaits, 
were  desirous  of  ascertaining  whether  he  was  of  ability  to  complete  the  settlanent 
proposed ;  if  he  was,  no  obiection  seemed  to  lemun  to  the  mfttdi ;  the  settlement  was 
die  only  ^ng  about  which  tihere  seamed  to  be  any  scruple ;  if  tiiat  was  made  good, 
I  cuinot  see  that  they  ^sliked  either  the  plaintifE's  family  or  person,  or  any  thing  elscL 
It  is  objected  that  the  letter  does  not  impart  anv  actual  consmt,  but  only  states  reasoiu 
upon  which  they  might  be  induced  afterwards  to  consent,  and  that  too  with  force, 
saying  they  shall,  they  fear,  be  obliged  to  consent,  but  I  think  it  plainly  appears  that 
they  referred  every  thing  to  the  settlement,  and  that  they  in  uot  did  consent,  in 
case  that  was  perfected. 

As  to  the  expression  of  their  being  obliged  to  consent,  what  could  oblige  them  1 
no  external  force,  but  only  the  reasonableness  and  fitness  of  the  thing  ;  and  if  upon 
such  a  proposal  of  marriage  they  had  refused  their  consent,  I  should  have  thought 
them  guilty  of  a  breach  of  their  trust.  It  is  [565]  objected  l^t  Mr.  Jktlt/t  the  fa^r, 
was  under  no  obligation  previous  to  the  marriage,  to  c<»ifirm  the  proposals,  but  that 
proves  nothing ;  for  when  the  settlement  is  nuuu,  it  will  have  relation  to  the  original 
proposals,  and  will  be  as  much  for  t^eir  benefit  as  if  it  had  been  actually  sealed  before 
the  marriage  ;  the  performance  of  the  condition  will  refer  to,  and  must  be  connected 
with  the  previous  consent,  and  I  am  satisfied  that  the  trustees  did  consent,  provided 
the  father  would  carry  the  proposals  into  efiect.  In  all  these  cases  the  Court  has 
proceeded  upon  very  liberal  grounds,  and  has  put  a  construction  most  favourable 
to  prevent  a  forfeiture,  and  has  only  inquired  whether  there  was  reasonable  evidmce 
of  consent  as  in  the  cases  of  Mesgrett  v.  Mesgrett,  2  Vem.  580.  Farmer  v.  CompfoR, 
1  Ch.  Rep.  1,  and  Bostock  v.  Iretoiiy  Beports  of  Gases  in  Lord  Nottingham's  time,  Mich. 
1676,  reported  in  2  Ch.  Bep.  13,  under  the  names  of  Wiseman  v.  Foster. 

His  Lordship  declared  that  the  plaintifi's  marriage  ought,  upon  the  <»rcumBtances 
of  this  case,  to  be  deemed  a  marriage  widi  iJie  approMtion  and  consult  of  t^e  bnutees, 
and  that  the  defendant  Daly  ought  to  make  a  settlement  accOTding  to  the  pn^irasal 
and  he  directed  the  trustees  euiould  carry  into  effect  the  directions  and  trusts  contained 
in  the  deeds  Poll,  except  as  to  the  proviso  obliging  the  Lady  Ann  to  marry  with  the 
consent  of  the  trustees,  such  marriage  having  been  already  had.  And  bis  lordship 
referred  it  to  the  Master  to  enquire  what  the  portion  of  Lady  Ann  was,  which  moved 
from  her  father,  together  with  the  money  legacy  to  which  she  was  entitled  under  her 
grandfather's  will,  and  directed  the  same  to  be  laid  out  in  land  to  be  settled  to  the 
same  uses  as  the  £4000  money,  and  in  making  the  settlement,  provision  is  to  be  nude 
for  younger  children,  and  the  Master  was  to  take  an  account  of  the  interest  of  lady 
Awn's  portion  of  the  legacy  she  is  entitled  unto  under  her  grandfather's  will  ance 
her  marriage,  and  how  it  has  been  applied,  and  that  so  much  as  remains  nnrecernd 
be  paui  ov^  to  the  d^endant  Dsnnu  Dojy,  and  thereupon  tihe  defendant,  Dauns 
Daly,  is  to  pay  what  shall  appear  due  to  the  plaintifi  for  the  £600  a-year  agreed  to  be 
setUed  for  the  maintenance  (rf  himself  and  his  family,  deducting  what  the  plaintifi 
Dennis  Daly  has  recnved  for  the  interest  <rf  the  Lady  Ann's  portion  axul  legacy,  and 
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what  the  defendant  Dermis  Jkdy  has  pud  on  account  thereof.   (Reg.  lib.  A.  1738, 

fo.  320.) 

(1)  The  statement  of  this  case  is  taken  from  the  Lord  Cfuwuxllor's  Note-book  and 
Atkynt ;  the  arguments  of  counsel  from  Lord  Hcrnhncke's  Note-book,  and  the  judg- 
ment from  a  manuscript  repent 


[666]  Lucas  and  Others,  contra  Sealb.(1) 
Appeal  from  the  Rolls. 
December  1738. 

Executors  cannot  bring  a  bill  to  (Knnpel  thdr  co^zecutor  to  pay  to  them  money  due 
firom  him  to  the  estate  of  their  testatrix,  unless  under  speoal  eircumstanceB. 

The  defendant  borrows  of  Elisabeth  Gee  £500,  and  for  securine  payment  of  the 
same  in  1 728,  mortgages  his  estate  in  fee  to  Elizabeth  Gee,  and  ^ves  ner  a  bond. 

Elieabslh  Gee  by  her  will  dated  the  25th  of  July  1732,  devisee  the  mortgaged  estate 
to  the  plaintifis  and  defendant,  and  makes  them  executors  of  her  will. 

The  plaintifis  bring  their  bill  to  compel  the  defendant  to  redeem ;  and  in  case  the 
mor^a^d  premises  were  not  of  sufficient  value,  that  the  defendant  might  make  up 
the  wficiency. 

The  Master  of  the  BoUa  referred  it  to  the  Master  to  see  what  was  due  for  principal 
and  interest  on  the  mortgage,  and  to  tax  the  costs,  and  upcm  payment  of  the  same, 
the  plaintifEB  were  to  re-conrey ;  but  in  default  of  payment  defendant  was  to  be  fore- 
closed,  and  the  mortgaged  premiaea  were  to  be  swl ;  uid  if  the  money  arising  from 
the  Bide,  was  insuffi<»ent  for  payment  of  prindpal,  interest  and  costs,  defendant  was 
to  pay  the  defidency. 

From  this  decree  the  defendant  appealed. 

Mr.  Browne  for  the  plaintiffs. 

Defendant  being  a  joint  devisee,  plaintifis  could  not  bring  an  ejectment  against 
him  ;  neither  could  they  bring  fmy  action  on  the  bond  for  the  payment  of  the  money. 

Mr.  Attorney-General  for  the  defendant,  insisted,  that  the  plaintiffs  ought  not 
to  have  the  money  out  of  the  defendant's  hands,  who  was  a  co-tnistee.  The  Court 
never  does  that  unless  there  is  proof  of  his  being  insolvent,  and  that  they  should  hare 
brought  a  bill  to  have  the  money  secured,  and  applied  according  to  the  will. 

Deo.  12,  1738. — Lord  Chancellor  said,  this  decree  has  ^one  too  far;  when  a 
person  is  co-executor  and  debtor,  the  money  is  assets  [667]  in  his  huids ;  and  therefore 
unless  there  is  something  special  in  the  case,  they  cannot  bring  a  bill  to  compel  him 
to  pay  the  money  to  them  ;  but  the  proper  bill  had  been  to  have  an  account,  and  it 
should  have  been  brought  by  those  entitled  imder  the  will. 

But  there  is  no  ground  to  compel  him  to  pay  the  assets  over  to  another  executor, 
because  he  has  an  equal  right ;  and  if  there  is  likely  to  be  a  loss,  the  Court  itself  would 
take  care  of  the  assets. 

In  this  case  he  is  mortgiuror  and  devisee  under  the  will  of  the  estate  itself,  therefore 
Uiis  estate  at  law  can  never  be  recovered  from  him  wholly. 

It  may  therefore  be  reasonable  that  he  should  assign  his  right  as  devisee  to  the 
other  executors. 

But  I  will  not  direct  that,  before  it  has  been  enquired  into  whether  this  mortgage 
be  a  good  security,  and  therefore  reversed  the  decree,  and  directed  that  inquiry,  and 
reserred  aU  further  directions.   (Reg.  Lib.  E  1737,  fol.  90.) 

(1)  This  case  is  taken  from  a  Manuscript  Report  of  Mr.  ForreMer,  which  agrees 
with  the  same  case  in  Lord  Hardioiehe^s  Note-book. 
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Halhed  v.  Mason.(I) 
(This  cause  came  on  by  Appeal  from  the  Rolls.) 
December  Uth,  1738. 


Eluabeth  Mason  being  at  the  time  of  her  marriage  in  treaty  for  an  estate,  it  was  agreed 
by  marriage  settlement,  that  if  the  purchase  could  be  obtained,  that  the  purauue 
money  should  be  paid  out  of  her  fortune,  and  the  estate  when  purchased  should 
be  settled  upon  the  husband  and  wife,  and  the  issue  of  the  marriage ;  but  if  the 
purchase  could  not  be  obtained,  then  the  husband  covenanted  that  he  would  lay 
out  £500,  part  of  Elizabeth's  fortune,  in  the  purchase  of  other  lands,  to  be  settled 
to  the  same  uses.  Upon  the  marriage  settlement,  which  was  executed  in  the  usual 
manner,  an  indorsement  was  made  before  the  sealing  and  delivery  of  the  deed,  by 
which  it  was  declared  by  all  parties,  that  if  the  particular  purchase  could  not  be 
effected,  that  then  the  husband  should  not  be  obbged  to  lay  out  the  sum  of  £500, 
or  any  other  sum  in  the  purchase  of  any  other  estate.  The  indorsement  was  not 
signed  by  the  parties,  but  the  attestation  of  the  witnesses  was  annexed  to  it. 
Held  that  the  indorsement,  though  neither  signed  nor  sealed  by  the  piurties,  but  only 
attested  was  part  of  the  deed,  having  been  made  before  the  sealing  and  delimy  d 


By  marriage  settlement  of  the  24th  of  Januan  1718,  previous  to  the  marriage 
between  Nat^niel  Halhed  and  £it2a{658}^^  Maaon^  after  reciting  that  Mieahdh 
Mason  was  then  in  treaty  for  the  purchase  of  certain  lands  belonging  to  Mr.  Broome, 
computed  to  be  of  the  value  of  £500,  it  was  agreed,  that  if  the  purchwe  could  be  obtuned, 
that  the  £500  should  be  p^d  for  out  of  the  fortune  of  Elizabeth  Mason,  and  that  the 
lands  when  purchased  should  be  settled  upon  the  husband  for  life,  remainder  to  the 
wife  for  hfe,  and  from  and  after  their  deaths,  to  the  use  of  such  children,  in  such  shareB, 
and  for  such  estates  as  the  husband  and  wife  should  jointly  appoint ;  and  in  default 
of  such  appointment,  to  such  children  as  the  survivor  shoiUd  appoint,  and  in  default 
of  such  appointment,  to  the  use  of  all  the  children  living  at  the  death  of  the  survivor 
equally  as  tenants  in  common,  and  the  bars  of  their  several  and  respective  bodies  with 
cross  remainders  between  them,  remainder  to  such  persons  as  the  wife  should  appoiiit : 
and  in  default  of  such  appointment,  to  the  heirs  of  the  husband.  But  if  the  said  pu^ 
chase  could  not  he  obtained,  then  the  said  NtUhaniel  Halhed  covenanted  with  the 
trustees  that  he  would,  within  two  years  after  the  said  intended  marriage,  lay  out 
£500  of  the  estate  in  money  of  the  said  Elizabeth  in  the  purchase  of  some  estate  d 
inheritance  as  near  the  settled  estate  as  might  be,  and  cause  the  same  to  be  settled 
to  the  like  uses  as  the  estate  of  Broome  if  purchased,  would  have  been  settled ;  and 
it  was  thereby  declared,  that  the  provision  thereby  made  for  the  issue  of  the  marriage 
should  not  bar  them  from  claiming  by  the  cxistom  of  the  dty  London  any  part  of 
his  personal  estate. 

This  deed  was  executed  in  the  usual  manner,  but  upon  it  was  indorsed  the  foUowiog 
indorsement : — "  Memorandum,  that  before  the  sealing  or  executing  the  within  in- 
denture, it  was  agreed  and  declared  by  and  between  all  the  parties  thereunto  to  be 
their  true  meaning,  that  in  case  the  purchase  of  the  estate  at  Broome  therein  men- 
tioned can  be  obtained,  that  then  the  purchase  money  for  the  same  shall  be  raised 
and  paid  out  of  the  personal  estate  or  fortune  which  the  within  named  Natbanid 
Hoiked  will  be  entitled  to  by  the  marriage  with  the  within  named  Elizabeth  Mason ; 
but  if  the  said  purchase  cannot  be  had  or  obtained,  then  the  said  Nathaniel  Halhed 
or  his  heirs  shall  not  be  obliged  to  lay  out  the  sum  of  £500  or  any  other  sum  in  the 
purchase  of  any  other  estate,  or  make  any  other  settlement  whotfioever,  any  thing 
in  the  said  indenture  to  the  contrarv  notwithstandmg." 

This  indorsement  was  not  signed  oy  the  parties,  but  the  attestation  of  the  witnessM 
was  annexed  to  it. 

[569]  Nathaniel  Halhed  by  his  will,  bearing  date  February  5th,  1728,  gave  £2000 
to  his  son  y^illiam  Halhed,  to  be  paid  at  twenty-one,  and  £1000  a-pieoe  to  his  two 
daughters,  to  be  paid  upon  the  attaining  twenty-one  or  marrii^ ;  but  if  they  died 
before  either  of  those  events,  their  l^;acieB  were  to  cease  for  the  benefit  of  his  executors : 
and  he  charged  certain  messuages  with  the  payment  of  the  £2000,  and  tUX.  the  xesidne 
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of  his  estate,  real  and  personal,  he  gare  to  Nathaniel  Halhed,  his  eldest  eon  by  a  fonner 
wife,  and  made  him  sole  executor. 

The  purchase  of  the  lands  called  Broome  was  not  completed,  and  no  other  lands 
having  been  purchased  with  the  sum  of  £500,  this  bill  was  filed  for  the  purpose  of 
having  the  £500  laid  out  in  the  purchase  of  lands  according  to  the  marriage  articles. 

For  the  plamtifb  it  was  contended,  by  Mr.  Attometf-Qeneral,  that  the  indorsement 
upon  the  marriage  futicles  was  vdd,  hang  in  contradiction  to  the  deed  itself,  and  not 
beme  signed  by  the  parties ;  axid  that  it  did  not  aj^ar  that  the  estate  called  Broome 
could  not  hare  been  obtained  ;  that  the  legacies  given  by  the  will  of  the  husband  could 
not  be  taken  in  satisfaction  of  the  agreement  to  lay  out  the  £500,  for  that  there  was 
no  instance  of  a  money  legacy  brang  held  to  be  a  satisfaction  for  land,  and  that  the 
children  were  to  have  dii!erent  interests  in  the  lands  to  be  purchased,  and  the  legacies. 

Mr.  FazalceTUy  for  the  defendants  insisted,  that  the  indorsement  having  been 
made  previous  to  the  execution  of  the  deed,  was  to  be  taken  as  part  of  it,  as  much  as 
the  condition  of  a  bond  was  part  of  the  deed,  and  that  it  was  perfectly  immaterial 
where  the  seal  was  placed ;  that  from  the  acts  of  the  parties  it  was  to  be  presumed 
that  the  lands  callea  Broome  could  not  be  purchased,  or  at  least  that  some  inquiry 
ought  to  be  directed  upon  that  head ;  that  the  father  had  by  hia  will  made  a  disposition 
ofnis  whde  estate ;  uid  that  the  legacies  must  either  be  taken  in  satis&£tion  of  the 
agreement,  or  if  not,  that  the  plaint^  ought  not  to  be  permitted  to  take  under  the 
will,  and  at  the  same  time  to  insist  upon  the  execution  of  the  aiticles,  and  thereby 
defeat  the  will. 

Dec.  12,  1738.  The  iord  Chancellor  expressed  his  opinion,  that  the  indorsement, 
though  neither  signed  nor  sealed  \ty  the  parties,  but  only  attested,  was  nevertheless 
part  of  the  deed,  having  been  made  before  the  delivery,  and  that  the  sealing  and  delivery 
of  the  deed  went  to  the  indorsement  likewise. 

[560]  Upon  the  other  point  his  Lordship  cited  the  case  of  Saville  v.  SavUle,  Sel. 
Cas.  in  Ch..  32,  and  2  Atk.  458,  S.  C,  and  directed  an  inquiry,  whether  any,  and  what 
endeavours  had  been  used  by  the  testator,  or  by  Elizabeth  his  wife,  or  either  of  them, 
to  complete  the  purchase  of  the  said  estate  of  the  stud  Broomey  and  whether  the  same 
could  luive  been  obtuned,  and  what  was  the  reastm  that  the  purchase  had  not  hem 
completed ;  and  whether  the  same  could  then  be  obtained,  and  uptm  what  terms ; 
and  directed  the  Master  to  state  the  same,  and  all  the  drcumstanoes  to  the  Court, 
and  his  Lordship  reserved  the  consideration,  whether  any,  and  wliat  sum  of  money 
ought  to  be  laid  out  in  the  purchase  of  lands,  according  to  the  marriage  agreement, 
and  touching  the  interest  thereof,  until  after  the  Master  should  have  made  his  report. 
(His  Lordship  reversed  the  decree  of  the  Master  of  the  Rolls,  so  far  as  it  directed  that 
the  said  £500  should  be  laid  out  in  the  purchase  of  land,  to  be  settled  to  the  uses  of  the 
marriage  settlranent  of  the  24th  of  January  1718 ;  tuid  so  far  as  it  directed  interest 
to  be  givm  on  the  said  sum  of  £500  since  the  testator's  death   (Beg.  Lib.  A.  1738, 


(1)  The  statement  of  this  case,  the  aq^ments  of  counsel,  and  the  enquiry  directed, 
are  ta^n  from  Lord  Hardvieke's  Note-book,  the  judgment  from  a  Manuscript  Keport 


[561]  Grken  v.  Smith:— Moore  Green,  an  Infant,  Plaintiff -,{1)  and  Elizabeth, 
Hannah,  and  Bridget  Smith,  and  Others,  Defendants.  And  Euzabeth,  Hannah, 
and  Bridget  Smith,  Plaintiffs ;  and  Moore  Green  and  Others,  Jkfendants. 

December  15th,  1738.    1  Atk.  572. 

Where  a  testator  by  his  will  directs  his  personal  estate  to  be  laid  out  in  land,  to  be  settled 
upon  certain  trusts,  and  subsequent  to  the  date  of  hia  will  contracts  for  the  purchase 
of  an  estate,  but  dies  before  it  is  completed,  the  Court  will  not  decide  where  there 
is  a  doubtful  title,  between  the  heir  at  law  of  the  t^tator  and  the  devisees,  whether 
the  contract  ought  to  be  carried  into  effect,  without  having  the  vendor  a  party 
to  the  suits. 

John  Smith  by  his  will,  bearing  date  the  19th  of  December  1722,  devised  his 
real  estates  to  trustees,  upon  certain  trusts  therein  mentioned,  and  after  performance 
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thereof,  and  subject  to  certain  charges,  upon  trust  that  they  should,  when  his  kinsman, 
the  plaintifl,  Moore  Green,  should  attain  twenty-four  years  of  age,  convey  to  him  the 
said  estates  for  his  life,  with  remainder  to  his  first  and  other  sons  auccesBiTely  in  tail 
male,  with  provisioD  in  the  mean  time  for  maintenance,  remainder  over  in  de&uk 
of  issue  of  the  plaintif!  ;  and  directed  that  the  residue  of  his  personal  estate  should  be 
laid  out  in  the  purchase  of  lands,  to  be  settled  to  the  same  uses  as  his  real  estate. 

The  original  bill  prayed  the  execution  of  the  trusts  of  the  testator's  will. 

By  the  cross  hill,  the  heirs  at  law  of  the  testator  claimed  all  such  lands  as  had  been 
purchased  or  contracted  for  since  the  execution  of  the  will,  and  all  such  copyhold 
premises  as  had  not  been  surrendered  to  the  use  of  the  will,  and  prayed  that  the  trusten 
might  complete  tho  unfinished  purchases  out  of  the  personaf  estate,  for  the  bon^ 
(rf  the  heirs  at  law. 

[562]  By  the  decree  made  by  the  then  Lord  Chancellor,  on  the  26th  of  Febriiarj 
1 730.  it  was,  amongst  other  things,  declared,  that  as  to  the  copyhold  lands  and  heredita- 
ments not  surrendered  to  the  use  of  the  will,  and  as  to  the  freehold  lands  purchased 
or  contracted  for,  after  the  making  of  the  will,  that  the  same  belonged  to  the  heiis 
at  law ;  and  that  if  any  part  of  the  purchase  money  remained  unsatisfied,  the  same 
was  to  be  paid  out  of  the  testator's  assets,  and  that  the  conveyances  of  such  of  the 
said  lands  and  hereditaments  as  were  not  then  made,  were  to  be  made  to  the  hun 
at  law. 

The  Master,  by  his  report,  bearing  date  the  24th  o£  July  1 738,  made  in  piusuanee 
of  an  order  of  the  21st  of  July  1735,  to  state  the  circumstances  particularly  to  the 
Court,  certified  that  the  testator  John  Smith,  in  the  year  1728,  agreed  with  John 
Havard  for  the  purchase  of  certain  freehold  and  copyhold  premises  at  the  sum  of  £368, 
and  died  soon  afterwards  :  that  John  Havard,  after  the  testator's  death,  ofEered  to 
the  executors  either  to  abandon  the  agreement,  or  to  complete  the  purchase  before 
a  certain  day.  That  the  executors  in  answOT,  stated  to  him  the  necessity  of  a^^lying 
to  the  Court  for  directions. 

The  MaRt«r  also  certified,  that  upon  the  marriage  of  John  Havard,  it  was  agreed 
that  the  freehold  part  of  the  premises  in  question,  should  be  settled  upon  the  hu»)and 
for  life,  remainder  to  the  wife  for  life,  remainder  siibject  to  a  t«>rm  of  five  bimdred 
years  to  their  first  and  other  sons  in  tail,  remainder  to  'the  heu^  of  their  bodUs  generally, 
remainder  to  the  right  bars  of  the  husband,  and  that  it  was  agreed  that  the  copyhold 
premises  should  be  settled  to  the  same  uses,  except  as  to  the  term  of  five  hundred  years, 
and  that  it  was  further  agreed  that  a  power  should  be  reserved  to  the  husband  and 
wife  jointly,  with  the  consent  of  the  trustees,  or  the  personal  representative  of  the  sur- 
vivor, in  case  a  good  price  should  be  offered  for  the  said  premises  to  the  good  liking 
and  satisfaction  of  th  e  said  trustees,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  to  revoke  the  uses  before  limited,  as  to  all  or  any  part  of  the 
premises,  and  to  sell  the  same,  so  as  the  piuvhase  money  was  invested  in  the  purchase 
of  other  lands,  to  be  settled  upon  the  same  uses.  The  report  further  stated,  that  at 
the  time  of  making  the  above  articles,  the  premises  in  question  were  subject  to  a  mort- 
gage of  £240,  which  it  was  agreed  should  be  paid  oS  out  of  the  wife's  portion ;  but 
it  was  not  in  fact  paid  off  until  after  the  death  of  t^e  testator,  John  Sm^ ;  naioeiy. 
[663]  until  the  month  of  September  1729.  That  at  the  time  of  making  the  contract 
of  sale,  all  the  trustees  of  the  settlement  were  dead,  and  that  the  wife  of  John  Havard, 
the  vendor,  was  the  personal  representative  of  the  survivor,  and  consented  to  the 
sale,  and  would  have  joined  her  husband  in  carrying  it  into  effect,  and  that  she  died 
after  the  testator  ;  namely,  on  the  SOthof  January  1733,  leaving  two  in&nt  children. 

These  causes  came  on  to  be  heard  on  the  special  matter  in  the  first  report. 

J ohn  Havard,  the  vendor,  was  not  made  a  party  to  these  suits. 

The  Lord  Chancellor  in  this  cause,  is  stated  by  Mr.  Atkyns,  to  have  laid  down  the 
following  rules ; 

'  That  agreements  to  be  performed,  are  often  considered  as  p^formed ;  for  if 
a  man  covenants  to  lay  out  a  sum  of  money  in  the  purchase  of  lands,  genially,  and 
devises  his  real  estate  before  he  has  made  such  purcnase,  the  money  a^ted  to  be  hid 
out  will  pass  to  the  devisee."  (So  MUner  v.  JftUs,  Mos.  123.   Greenh^  v.  GreenhUl, 

Pre.  in  Ch.  320.  Lingen  v.  Soivray,  1  P.  Wms.  172  ;  S.  C.  cited  3  P.  Wms.  221.  Potter 
V.  Potter,  1  Vee.  438.  Beauderk  v.  Mead,  2  Atk.  168.  Oldham  v.  Hughes,  ib.  451 
Whittaker  v.  Whittaker,  4  Bro.  C.  G.  31.  Guidot  v.  Guidot,  3  Atk.  264.  Brooms 
V.  Monde,  10  Ves.  611.   Rose  v.  Cunningham,  11  Ves.  554.) 
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"  That  where  a  man  having  made  his  will,  afterwards  enters  into  a  contract  for 
the  purchase  of  land,  the  lands  contracted  £or  will  not  pass  by  the  will,  but  descend 
to  the  heir  at  law."  (So  Longford  t.  FiU,  2  P.  Wms.  629.  Allen  t.  AUen,  Afos.  262. 
Capel  T.  GirdUr,  9  Yes.  509,  and  see  Broome  t.  Monck>  10  Yes.  597.  Oaskartk  t. 
Lord  Lowther,  12  Yes.  107.) 

"  That  if  a  man  gives  a  portion  to  his  daughter  by  a  will,  and  afterwards  advances 
her  with  the  like  8Um»  it  sh^  go  in  ademption  of  the  legacy."  (See  BeUasis  v.  17  thttxttt, 
ante.  p.  273.) 

"  That  where  an  ancestor,  after  the  making  of  a  will,  agrees  for  the  purchase  of 
particular  lands,  the  heir  at  law  would  have  a  right  to  them,  provided  a  good  title 
can  be  made,  otherwise  if  it  cannot ;  but  it  is  going  too  fax  to  say  that  though  the 
heir  at  law  cannot  have  the  land,  yet  he  shall  have  the  money  so  intended  to  beJaid  out." 

"  That  the  vendor  of  the  estate  is,  from  the  time  of  his  con-{56^tract,  considered 
as  a  trustee  for  the  purchaser,  and  the  vendee^  as  to  the  money,  a  trustee  for  the  vendor." 
(So  Chapman  v.  Tanrur,  1  Yem.  267.  PoUexfen  t.  Moore,  3  Atk.  273.  Walker 
r.  Fresvnck,  D.  2  Yes.  622.) 

"  That  in  bills  for  specific  performance,  this  Court  never  gives  relief  where  the  act 
is  impossible  to  be  done,  but  leaves  the  party  to  his  remedy  at  law." 

"  That  where  an  ancestor  has  agreed  for  the  purchase  of  particular  lands,  but  dies 
before  it  is  quite  completed,  if  the  heir  at  law  brings  his  bill  against  the  devisees,  who 
claim  the  real  estate  of  the  ancestor  by  a  wiU  made  before  the  purchase  of  those  particular 
lands,  the  vendor  of  these  lands,  where  he  has  a  doubtful  title,  must  be  made  a  defendant 
to  the  suit,  otherwise,  if  his  title  be  dear." 

In  the  Lord  CbaneeUor'e  notes  are  the  foUoving  memoramda ; — 

The  questions  are, 

1st.  Whetlwr  a  good  title  can  be  made  since  the  death  of  the  wif& 

2nd.  If  not  whether  the  heir  at  law  is  not  entitled  to  the  money,  agreed  to  be  laid 

out,  in  lieu  of  the  land,  as  being  money  covenanted  by  the  testator  to  be  laid  out  in 

lands. 

3rd.  Whether  this  question  can  in  strictness  be  determined  in  this  cause. 

Upon  consideration  of  the  Master's  Report  I  am  of  opinion  that  there  is  no  ground 
for  the  Court  to  give  any  directions  in  this  cause  touching  the  performance  of  the 
agreement  with  John  Havard,  or  the  payment  of  the  purchase-money  therein  men- 
tioned.  (Reg.  Lib.  A.  1738,  fo.  265.) 

(1)  The  statement  of  this  case  is  taken  from  the  proceedings  in  the  cause  ;  the  rule 
said  to  be  laid  down  by  Lord  Hardioicke,  from  AUcyns,  and  the  memoranda  from  Lord 
Hardwicke'a  notes. 

[666]  Danixl  Robebdkau,  an  Infant  by  his  next  friend,  Plavntiff ;  (1)  and  JoHN  Rous 

and  his  Wife,  Defendants. 

December  \UK  1738.   1  Atk.  544. 

This  court  has  no  jurisdiction  to  put  a  person  into  possession  of  lands  at  St.  Christo'pher% 
and  a  demurrer  will  lie  to  a  bill  brought  here,  for  delivery  of  possession  of  lands 
there. 

Lands  in  the  plantations  are  no  more  under  the  jurisdiction  of  this  Court  than  lands 

in  Scotland. 

An  infant  may  bring  a  bill  for  an  accoimt  of  rents  and  profits  against  a  person  who 
keep's  possession,  after  the  death  of  the  infant's  ancestor. 

The  bill  was  brought  for  the  delivery  of  the  possession  of  a  moiety  of  lands  in  St. 
ChristojAer's,  and  likewise  for  an  account  of  the  rents  and  profits. 

The  defendants  demurred  to  the  first  part,  for  that  this  Court  has  no  jurisdiction 
over  lands  at  St.  Christopher's,  and  likewise  to  the  account  prayed  of  the  rents  and 
profits,  for  that  the  plaintiff  hath  not  set  forth  a  clear  title  to  them. 

Lord  Chancellor.  As  to  the  first  part  of  the  demurrer,  I  apprehend  it  is  very  right, 
because  this  Court  has  no  jurisdiction  so  as  to  put  persons  into  possession,  in  a  place, 
where  they  have  their  own  methods  on  such  occaaons,  to  which  the  party  may  have 
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recourse ;  the  present  IhII,  Uier^re,  is  carrying  the  juriadiotion  of  this  Court  further 
than  ever  was  oefore.   Vide  the  case  of  Angus  t.  Angut^  1736.  (See  antcy  page  23.) 

Lands  in  the  plantations  are  no  more  under  the  jurisdiction  of  this  Court,  than 
lands  in  Scotland,  for  it  only  agit  in  personam. 

The  next  question  is,  whether  an  account  of  rents  and  profits  ought  to  be  demanded 
before  the  plaintii!  has  established  his  right  at  law  t 

No  impediment  is  shewn  to  prevent  the  plaintiff  from  hringiiig  his  ejecbnent, 
for  he  claims  a  moiety  as  tenant  in  common. 

Aa  to  the  general  equity,  an  infant  here  in  England  may  bring  a  bill  for  an  account 
of  rents  and  profits  against  a  per^SGSl-soQ  who  keeps  possession  after  the  death  al 
the  infant's  ancestor  ;  and  as  the  demurrer  is  only  to  we  lull,  I  must  take  it  for  granted, 
he  is  resiant  here  in  Endand. 

The  defendant  should  not  have  demurred  for  want  of  jurisdiction,  for  a  demurrer 
is  always  in  bar,  and  goes  to  the  merits  of  the  case  ;  and  therefore,  it  is  informal  and 
improper  in  tliat  respect,  for  he  should  have  pleaded  to  the  jurisdiction.  (Note: 
This,  however,  can  only  be  considered  as  referring  to  cases  where  circumstances 
may  give  the  Court  of  Chancery  jurisdiction,  and  not  to  cases  where  no  circumstances 
can  ^ve  that  efFect,  per  Lord  BedeMdaU,  Mitford's  FleadingB,  p.  123,  and  see  HiU 
V.  Beardon,  2  S.  &  S.  439.) 

The  delivery  of  possession  may  be  enforced  in  person,  which  was  the  old  way ; 
but  the  writ  of  assistance  to  put  persons  in  possession,  as  by  way  of  injunction,  is  of 
more  modem  date.   (See  Strmeg  y.  Batpkisy  3  Atk.  276.) 

Plantations  were  originally  members  of  England,  and  governed  by  the  lawv  of 
England ;  and  persons  went  out  originally  subject  to  the  laws  of  England,  unless 
in  some  regulations  and  customs,  which  they  have  a  power  of  making. 

There  have  been  instances  of  plantation  estates  Imng  sold  in  this  Court,  and  conse- 
quently this  Court  must  have  a  power  of  enfordng  a  dwree  for  a  sale  upon  the  peistm 
ordered  to  convey. 

His  Lordship  mentioned  the  case  of  the  widow  in  Penns^mnia  and  Hamilton, 
where  there  was  an  order  upon  Hamilton  to  deliver  possession. 

His  Lordship  held  the  demurrer  to  be  insufficient ;  and  therefore  ordered  the  same 
to  be  over-ruled   (Bag.  Lib.  B.  1738,  fo.  61.) 

(1)  This  case  is  taken  from  Atkyns ;  it  does  not  appear  in  Lord  Hardwidee's  Note- 
book. 

[567]  AUBROSK  V.  BR00K8.(1) 

December  IGA,  1738. 

An  award  under  the  hands  and  seals  of  arbitrators  is  not  within  the  Statute  of 

Limitations. 

By  a  rule  of  the  Court  of  King's  Bench  it  was  referred  to  three  of  the  jury  to  ascei^ 
tain  what  was  due  to  the  plaintifi.  They  accordingly  by  an  award  under  their  hands 
and  seals,  awarded  that  a  sum  of  money  was  due  to  the  plaintiff,  and  should  be  jMid 
to  him  by  the  defendant. 

The  defendant  havinj;  died  the  plaintifi  filed  a  bill  against  his  personal  representative 
for  satisfaction  out  of  his  effects. 

To  this  bill  the  personal  representatives  of  the  defendant  fdeaded  tiie  Statute  at 
Limitations,  2  James  L 

Mr.  Fazakerleg,  in  support  of  the  plea,  contended  that  as  there  was  no  submission 
by  deed  there  was  no  specialty ;  but  only  a  simple  contract  debt ;  the  rule  of  Court 
not  amounting  to  a  specialty. 

For  the  plaintiff  the  case  of  Hodsden  v.  Harridge,  2  Saund.  65,  was  cited  to  shew 
that  the  Statute  of  Limitations  was  not  pleadable  to  an  action  of  debt  on  an  awaid 
made  under  the  hands  and  seals  of  arbitrators. 

Lord  Chancellor's  note.— I  overruled  the  plea  on  the  authority  of  the  case  above  cited ; 
and  thought  this  stronger  than  the  former  by  reason  of  the  reference  being  by  rule  oi 
court 

(1)  This  case  is  taken  from  Lord  Hardwieke's  Note4)ook. 
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[668]  Grbswkx  v.  Crbswice.(1) 

January  12th,  1738.   1  Atk.  291. 

Where  a  defendant  in  a  cross-bill,  but  plaintiff  in  the  original,  is  in  contempt  for  not 
putting  in  an  answer,  the  proper  motion  is  to  enla»8  publication  in  the  original  to 
a  fortaiight  after  the  answer  is  ccme  in  to  the  cross-bili. 

It  was  in  this  case  laid  down  by  the  Lord  Chancellor  as  a  general  rule,  that  where  the 
defendant  in  a  cross-bill,  who  is  plaintiff  in  the  original  bill,  is  in  contempt  for  not 
putting  in  an  answer  to  the  cross-bill,  it  is  irregular  to  move  to  stay  proceedings  in  the 
original  cause,  till  such  answer  comes  in ;  but  the  plaintiff  in  the  cross-bill  may  have 
publication  in  the  original  enlarged  to  a  fortnight  after  the  answer  to  his  bill  is  come 
in.  (Eamkissenseat  r.  Barker,  ante,  page  181.  Aylet  t.  Easy,  2  Vea.  336.  Daltan 
V.  Carr,  16  Ves.  93.  Cock  v.  Broomkead,  ib.  133.) 

(l)This  case  is  taken  from  Atkyns ;  it  does  not  appear  in  Lord  Hardwidce^s  Note- 
book. 

Woodcock  v.  King.(I) 

January  23rrf,  1738.    1  Atk.  286. 

Where  a  bill  is  for  a  discovery  merely,  you  cannot  move  to  dismiss  it  for  want  of  prosecu- 
tion, but  pray  an  order  only  on  the  plaintiff  to  pay  defendant  the  costs  of  the  suit 
to  be  taxed. 

It  was  in  this  case  laid  down  by  the  Lord  Chancellor  as  a  general  rule,  that  where  a 
bill  is  brought  for  a  discovery  merely,  and  prays  no  relief,  you  cannot  more  to  dismiss 
it  for  want  of  prosecution,  but  can  only  pray  an  order  upon  the  plaintiff  to  pt^  to  the 
defendant  the  costs  of  suit  to  be  taxed  by  a  master. 

(1)  This  case  is  taken  from  Atkyns ;  it  does  not  appear  in  Lord  Hardioicke*s  Note- 
book. 

[569]  BlCHABDS,  Ex  parte.{l) 

December  19th,  and  January  24:th,  1738. 

An  infant  ferae  covert  is  enabled  to  convey  by  fine  within  the  meaning  of  the  7th  of 
Ann.  c.  19.  (See  likewise  Ex  parte  Maire,  3  Atk.  478.  The  7th  of  Ann.  c.  19,  has 
been  rqiealed ;  but  its  provisions  have  been  re-enacted  and  extended  by  the  6th 
Geo.  4.  c.  74.) 

*  This  was  a  petition  that  an  infant  feme  covert  might  assign  a  mortgage  in  fee, 
pursuant  to  the  act  of  7th  Anne. 

The  Master  by  his  Report  made  upon  a  reference  by  the  Master  of  the  Bolls  certified 
that  she  was  an  infant  mortgagee  within  the  true  intent  and  meaning  of  the  act. 

Mr.  Faeakerlei/  in  support  of  the  petition  contended  that  this  was  a  case  equally 
within  the  mischief  and  inconvenience  which  the  act  was  intended  to  remedy  as  any 
other  ;  and  that  the  construction  of  the  act  ought  therefore  to  be  extended  to  include 
it.  That  though  in  this  case  it  was  necessary  that  a  fine  should  be  levied  yet  that  the 
act  enabled  an  infant  to  levy  a  fine  if  necessary  ;  that  if  tlie  legal  estate  of  a  mortgagee 
in  fee  had  become  entailed  some  method  would  be  found  to  bar  the  entail. 

The  Lord  Chancellor,  observed  that  the  disability  to  levy  a  fine  did  not  arise  from 
the  coverture ;  but  from  the  infancy  which  the  act  had  supplied,  and  delivered  his 
opinion  that  an  infant  feme  covert  was  enabled  to  convey  by  fine  within  the  meaning 
of  the  act,  and  ordered  her  to  convey  and  assure  accordingly. 

The  decree  is,  "  His  Lordship  doth  on  pavment  of  principal  and  interest,  due  on  t^e 
moTtg^  to  the  mortgagees,  order  that  Elizabeth  Price,  the  infant,  do  pursuant  to 
the  said  Act  of  Parliament  convey  and  assure  the  said  mortga^  premises  according 
to  the  said  Report,  and  by  consent  of  Mr.  Nicholas  Priee  the  said  husband  of  the  said 
infant  he  is  to  join  with  his  said  wife  in  such  conveyance  and  assurance."  (Reg.  Lib. 
B.  1738.  fo.  151.) 

(l)This  case  is  taken  from  Lord  Hardwicke's  Note-book. 

C.  v.— 35 
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[670]  PROcroB  V.  Harri8.(1) 
January  2Qth  and  29th,  1738. 

George  Proctor  by  his  will  leaves  to  his  son  and  his  lawful  issue  all  his  personal  property, 
and  appoints  guardians  of  his  son,  who  are  to  dispose  of  his  education,  pocket-money, 
and  allowances,  until  his  age  of  twenty-five ;  and  who  during  that  time  are  to  recnve 
the  property,  and  are  empowered  to  purchase  land  or  stock  as  they  shall  judge  proper, 
with  the  money  he  leaves  behind  for  the  use  of  his  son ;  but  in  case  his  son  should 
die  without  lawful  issue  then  all  the  ri^t  invested  in  his  son  he  bequeaths  to  his 
nephew  and  his  issue,  with  power  for  his  son  to  jointure  his  wife  with  one  third  of 
his  fortune ;  by  a  codicil  he  confines  him  to  live  on  the  interest  only  of  the  money, 
or  stock,  or  land,  which  ha  leaves  him,  and  directs  that  he  shall  not  meddle  with  or 
lessen  the  principal  during  the  whole  of  his  life,  unless  for  purchasing  a  place  as  far 
as  £300 ;  and  he  allows  him  to  jointure  his  wife  with  the  whole  or  any  part  of  the 
interest  of  the  money ;  and  if  he  has  children,  if  hoys  he  may  advance  them  £200 
eaoh  at  the  age  of  twelve  years  ;  and  if  girls  what  portions  he  pleases  at  the  age  of 
fifteen ;  and  if  he  dies  and  leaves  any  lawful  issue  he  empowers  him  to  leave  the 
remainder  of  his  fortune,  unongst  them,  in  what  manner  he  pleases ;  but  if  he  has 
no  issue  then  he  leaves  it  over  to  his  nephew  and  his  issue ;  by  a  second  codicil  he 
leaves  his  son  under  perpetual  pupillage  during  the  life  of  any  of  his  guardians ; 

Held  that  the  son  was  entitled  only  to  ^e  benefit  of  the  testator's  perscmal  estate  for 
hia  life,  with  limitationB  over  to  such  issue  as  he  shall  leave  at  the  time  of  his  deatii, 
and  in  failure  thereof  to  the  testator's  nephews  in  such  manner  as  is  directed  hy  the 
will  and  codicil 

George  Proctor,  the  plaintiff's  father,  on  the  28th  of  March  1735,  makes  the  foUow- 
ing  will : — 

"  I  leave  to  my  son  Thomas  Proctor  whatever  before  was  my  property,  al!  my  money, 
goods,  wages,  pnze-money,  land,  or  whatsoever  else,  under  what  denomination  soever, 
I  leave  entirely  to  my  son,  Thomas  Proctor,  and  his  lawful  issue ;  and  in  case  it  shall 
please  God  to  take  me  hence,  before  my  son  Thomas  arrives  to  the  age  of  twenty-five 
years,  then  I  depute  my  nephew,  Mr.  James  Upton,  and  my  brother  in  law  Mr.  Walter 
Harris,  his  guardians,  and  in  failure  of  either  of  them,  then  my  nephew  Mr.  Charles 
Uj^on,  to  succeed  in  guardianship,  and  appoint  them  disposers  of  his  education,  allow- 
ances, and  pocke^money,  until  he  arrives  at  the  age  of  twenty-five,  and  during  that  time 
to  transact  for  him,  demand  and  sue  in  his  name,  and  receive  the  property  and  empower 
the  guardians  to  purchase  land  or  stock  as  they  i^all  judge  proper  with  the  money  I 
leave  behind  for  the  use  of  my  son ;  azul  in  case  my  son  should  die  without  lawful  issue, 
then  all  the  right  invested  in  my  son  I  bequeath  to  my  nephew  and  his  issue,  Mcept 
only  what  [571]  jointure  my  son,  if  married  may  settle  upon  his  wife,  which  I  confine 
to  one  third,  of  his  forttme  ;  and  I  give  £100  legacy  to  Mr.  Waller  Harris^  and  £100 
more  to  his  nephew  Mr.  Charles  Harris." 

On  the  2na  April  1 735,  the  testator  made  the  following  codicil : — 
"  Upon  further  consideration  that  my  son  has  not  been  brought  up  to  any  tnde, 
which  would  require  ready  money  for  setting  up  and  carryine  on  of  trade ;  and  there- 
fore think  it  necessary  to  confine  him  to  live  on  the  interest  omy  of  the  money,  or  stock, 
or  land,  that  I  leave  him ;  and  this  I  will  and  direct  for  the  preventing  of  extravagancies 
of  any  kind,  and  their  evil  consequences  which  may  leave  him  to  want,  and  without 
a  refuge  to  fiy  to  ;  and  therefore  1  direct  that  he  shall  not  meddle  with  or  lessen  the 
princi^  sum  during  his  whole  life,  unless  for  reasons  here^r  mentioned ;  for  pur- 
chasing a  place  as  far  as  £300  will  go  and  no  further ;  I  allow  him  to  settle  the  whole  ot 
any  part  of  the  interest  he  pleases  of  the  money  I  leave  him  to  jointure  his  wife  during 
her  life,  and  if  he  has  children,  when  they  come  to  the  age  of  twelve  years  if  boys.  £200 
each,  to  put  them  out  apprentices,  or  any  other  way  he  thinks  proper ;  if  girls  and 
arrive  to  the  age  of  fifteen  years,  what  portion  he  pleases  if  any  are  inclined,  at  that 
age,  to  marry  ;  and  when  he  dies  if  he  leaves  any  lawful  issue  behind  him,  he  has  full 
power  to  leave  the  remainder  of  his  fortime  to  his  lawful  issue  in  what  manner  he 
pleases  as  mudi  as  if  the  money  or  fortune  had  been  got  by  his  own  industry ;  but  if  he 
has  no  lawful  issue  theoi  the  remainder  of  the  money  I  left  him  to  go  to  my  nephew  Mr. 
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James  Upton,  and  his  issue,  and  in  failure  of  them  to  my  nephew  Mr.  Charles  Upton, 
and  let  every  thing  else  be  comj^ied  with  as  mentioned  in  my  will." 

fie  afterwards  made  a  second  codicil  in  the  following  words : 

**  I  leave  my  son,  Thomas  Proctor,  under  perpetual  pupillage,  and  his  guardians 
mentioned  as  aforesaid,  as  perpetual  guardians,  and  for  seeing  the  matters  above  exe- 
cuted of  the  2nd  of  April  1735;  what  I  mean  by  perpetual  pupillage  is  during  the 
life  of  any  of  the  guardians  as  afores^ud." 

Thomas  Proctor  brought  his  bill  against  Walter  Harris  (who  had  taken  out  adminis- 
tration to  the  testator's  estate)  for  an  account  of  his  father's  personal  estate,  and  against 
[57^  James  and  Charles  Upton,  insisting  that  when  he  should  arrive  at  the  age  of 
twenty-one  or  twenty-five,  that  he  had  a  right  to  have  the  whole  of  his  father's  personal 
estate  paid  over  to  him. 

The  Attorney-General,  and  Mr.  Chute,  for  the  [^aintiff. 

There  is  a  power  in  the  will  for  the  trustees  to  purchase  land  or  stock  as  they  shall 
think  fit.  The  trustees  ought  to  do  what  ia  most  for  the  plaintiff's  benefit ;  and  if  it  was 
laid  out  in  land,  he  would  be  tenant  in  tail,  and  then  the  money  ought  to  be  paid  to  him. 
Hiere  is  likewise  a  power  for  the  plaintiff  to  distribute  amongst  his  own  issue  the  money 
as  if  it  had  been  of  his  own  getting,  and  there  is  a  power  to  give  such  portions  amongst 
his  daughters  as  he  pleases. 

Mr.  F<izakerley  and  Mr.  Floyer,  for  the  defendants  the  Uftons. 

The  testator's  inteuuion  is  clear  that  this  limitation  over  should  take  effect,  and  any 
reasonable  construction  must  be  made,  wb&reby  that  may  be  effected.  As  to  the  per- 
petual pupilage,  guardiwahip  includes  two  powers ;  one  over  the  person,  the  other 
over  the  estate ;  over  his  person  it  cannot  have  effect  beyond  twenty-one.  But  the 
testator  had  an  absolute  power  over  his  estate.  He  empowers  his  son  to  make  a  join- 
ture, and  confines  him  to  Uve  upon  the  interest  only  of  the  money,  stock,  or  landL  he 
leaves  him,  hut  not  to  meddle  with  or  lessen  the  principal  sum  during  Ids  whole  fife 
unless  for  the  reasons  mentioned  in  his  will ;  by  which  he  restnuns  him  to  an  estate  for 
life  with  a  power  to  dispose  if  he  has  children.  By  the  word  issue  he  means  children. 
But  if  he  has  no  children  then  he  leaves  it  over  to  his  nephew. 

The  Attorney  General,  in  reply — 

1st.  Consider  this  as  mere  personal  estate. 

2nd.  As  intended  to  be  laid  out  in  lands. 

1st.  Upon  the  will  the  word  issue  ia  a  word  of  limitation  only. 

2nd.  How  is  this  altered  by  the  codicil. 

There  is  no  alteration  of  the  estate  given ;  there  is  only  an  intention  of  restraining 
him  from  aliening  it :  this  is  a  void  C(mdition,  and  like  a  restrunt  of  alienation  on  an 
estate  in  fee-simple.  Tbb  xertriction  that  he  shall  not  lessen  it  during  his  life  implies 
that  he  might  do  it,  to  take  effect  after  his  death. 

[573]  2nd  As  to  the  power  to  lay  it  out  in  land : 

If  it  is  laid  out  in  land  it  must  be  in  tail. 

His  Lordship  declared,  that  the  plaintiff  is  entitled  only  to  the  benefit  of  the  testator's 
personal  estate  for  his  life  with  limitations  over  to  such  issue  as  he  shall  leave  at  the  time 
of  his  death,  and  in  failure  thereof  to  defendants,  James  and  Charles  Upton,  according 
to  the  will  and  codicils,  subject  to  such  powers  as  are  given  to  the  plaintiff  by  the  said 
will  and  codicils  ;  and  decreed  an  account  with  directions  agreeable  to  this  dedaration. 
(Reg.  Lib.  R  1738,  fo.  186.) 

(1)  This  case  is  taken  from  Lord  3ardvncke*s  Note-hook. 


GuNSTON  p.  Dare  : — John  Gunston  and  other  Trustees,  for  the  Conservation  of  the 
River  Tone,  in  the  County  of  Somerset,  Exceptants ;  (1)  and  Jaues  Dark  on 
behalf  of  himself  and  Others,  Inhabitants  of  Taunton,  Respondent. 

February  6th  and  1th,  1738. 

By  the  10th  and  1 1th  of  Wm.  3,  c.  8,  certain  tolls  were  imposed  upon  vessels  navigating 
the  river  Tone,  the  surplus  of  wlUch  after  purchasing  the  interest  in  the  navigation 
and  in  making  and  keeping  the  river  navigable,  was  to  be  appUed  by  the  conservators 
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for  the  benefit  of  the  children  of  certain  parishes  in  the  act  mentioned ;  and  the 
account  of  the  receipts  and  disbursements  of  the  conservators  were  eveiy  year  to  be 
brought  before  the  bishop  of  Bath  and  Wells,  and  the  justices  for  the  county  of 
Somerset,  or  any  five  or  more  of  them  who  were  to  examine  and  allow  the  accounts, 
at  the  next  general  Quarter  Sessions  to  be  held  after  the  24th  day  of  June  ; 
The  justices  having  examined  and  allowed  the  accounts,  the  bishop  not  having  been 
proved  to  be  present,  and  the  commissioners  of  charitable  uses  having  taken  upoo 
themselves  to  examine  the  accounts  ;  it  was  held  that  the  Commissioners  of  Charitable 
Uses  had  no  authority  to  examine  the  same,  but  that  the  bishop  and  the  parties  had  a 
summary  jurisdiction  to  examine  and  pass  the  accounts. 

This  case  came  before  the  Court  upon  exceptions  to  a  decree  of  the  Commissionen  of 
Charitable  Uses. 

[574]  By  an  act  of  the  10th  and  11th  of  W.  3,  c.  8,  for  making  and  keeping  the  river 
Tons  navigable  from  BridgevxtUr  to  Taunton,  in  the  counter  of  Somerset,  and  appointinff 
oertain  persons  conservators ;  certain  tolls  are  imposed  which  are  directed  to  be  arofied 
in  reimbursing  to  the  conservators  the  principal  and  interest  which  they  may  disbuise 
in  purchasing  the  interest  of  the  heirs  of  /oAn  MalUtt  in  the  navigation,  and  m  making 
and  keeping  the  river  navigable,  and  the  surplus  is  directed  to  be  applied  for  the  benefit  of 
the  poor  of  Taunton,  SaintMary  Magdalen,  and  Taunton  St.  John's,  by  the  coDservators, 
who  are  empowered  and  authorised  to  lay  out  and  dispose  of  the  same  in  building  one  or 
more  hospital  or  hospitals,  or  otherwise  from  time  to  time  according  to  their  best  discre- 
tions for  the  better  wlucating  and  maintaining  such  poor  children  as  are  or  shall  become 
chargeable  to  the  town  and  parishes  aforesaid,  and  it  was  provxled  that  an  account  of  all 
expenses,  costs,  and  charges,  disbursed  and  of  all  monies  received  by  them  should  be  kept 
and  entered  in  a  book  or  books,  and  that  every  year  such  books,  uid  accounts,  and  vouchers 
should  be  brought  before  the  bishop  of  Both  and  WeUs,  &nd  the  justices  of  the  peace  for 
the  county  of  Somerset,  or  any  five  or  more  of  them  within  the  town  of  Taunlm,  or  ten 
miles  thereof,  stated,  corrected,  and  allowed,  and  which  accounts  were  to  be  made  up 
every  24th  of  June,  and  to  be  stated,  examined,  corrected,  and  allowed,  at  the  next 

feneral  Quarter  Sessions  to  be  held  after  the  said  24th  day  of  June ;  and  the  said 
ishop  and  justices  were  empowered  to  examine  upon  oath  touching  the  truth  ol  the 
said  accounts ;  and  after  the  said  accounts  were  allowed  a  duplicate  was  to  be  trans- 
mitted to  be  kept  amongst  the  records  of  the  Sessions  of  the  county. 

By  an  act  of  the  6th  year  of  Queen  Anne,  c.  70,  after  reciting  the  act  of  King  \\^lliam, 
and  that  the  conservators  had  in  part  accomplished  making  the  river  navigable ;  bat 
had  not  completed  the  same  for  want  of  deepening  the  channel  in  a  particular  part  ct 
the  rirer,  and  for  want  of  a  half  lock  at  a  place  called  Kna^ridge,  for  performance 
whereof  it  would  be  necessary  to  advance  a  considerable  sum  of  money,  notwithstand- 
ing the  large  sum  already  disbuned  by  the  conservaton  which  by  an  account  taken 
and  allowed  by  the  justices  of  the  Quarter  Sessions  of  the  I7th  of  July  then  last,  ap- 
peared to  have  been  £3566,  95.  ^\d.  ;  [575]  enacted  that  an  additional  tdl  should 
be  collected  and  paid  in  respect  of  every  vessel  that  should  pass  through  the  said  half  lock; 

And  it  was  further  enacted  that  after  the  conservators  should  be  reimbuised  their 
principal  and  interest  already  expended  or  to  be  by  them  expended  in  making  the 
river  navigable,  and  in  repainng  tne  locks  and  collecting  the  duty,  toother,  with  their 
costs,  charges,  and  expences  which  the  said  justices  at  the  Quarter  Sesuons  were  author- 
ised and  required  to  allow  as  by  the  said  former  act  was  directed,  that  then  the  tolls  were 
to  be  reduced  to  certain  sums  mentioned  in  the  act. 

The  accounts  were  examined  fmd  allowed  hy  the  justices  at  the  Quarter  Seasons : 
but  the  bishop  was  not  present  as  a  party  to  such  examination  and  allowance. 

The  commissioners  for  charitable  uses  having  afterwards  taken  upon  themselves 
to  examine  the  same  accounts,  by  their  decree  disallowed  many  sums  wiuch  had  beon 
allowed  by  the  justices  at  the  Quarter  Sessions. 

The  trustees  for  the  conservation  of  the  river  Tone  took  exceptions  to  this  decree, 
upon  the  ground  that  the  commissioners  of  charitable  uses  had  no  authority  to 
examine  and  state  the  accounts. 

Mr.  Allormy-General,  Mr.  Pauncsfort,  and  Mr.  Browne  in  support  of  the  exceptions, 
contended,  that  although  the  act  did  not  contain  any  words  of  exclusion  of  the  com- 
missioners of  charitable  uses,  yet  that  they  were  in  effect  excluded,  for  that  eve^  estab- 
lishment of  a  new  junsdiction  implies  a  ne^tive  as  to  others,  as  in  the  establnhznont 
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of  atuomary  jurisdictions ;  and  that  otherwise  the  method  of  passing  the  accounts  pre- 
scribed by  the  act  would  be  fruitless  and  nugatory. 

That  as  to  the  objection  that  the  bishop  was  not  a  party  to  passing  the  accounts,  it 
was  a  sufficient  answer  that  he  was  not  made  one  of  the  quorum  oy  the  act 

Mr.  Noel,  Mr.  Fazakerley,  and  Mr.  Floyer  for  the  respondents,  insisted  that  many 
sums  had  been  very  imprqwrly  allowed  by  the  justices  at  quarter  sessions,  such  as  for 
entertunmentB  for  the  aherifb  and  juries,  and  interest  upon  interest  from  year  to  year 
on  the  sums  Ifud  out.  That  there  was  nothing  in  the  act  to  exclude  the  jurisdiction  of 
the  oommissioners  <A  charitable  ukb,  any  more  than  the  jurisdiction  oE  the  Chancellor ; 
and  that  in  fact  the  accounts  had  never  been  allowed  according  to  the  act,  for  that  the 
bishop  was  a  material  person  in  passing  the  accounts ;  the  wonu  any  five  [576]  or  more 
of  them  referring  to  the  aggregate  body  of  the  justices. 

Lord  Chancellor. 

On  this  exception  two  questions  arise  :  first,  whether  by  this  act  of  parliament,  the 
bishop  and  justices  have  not  the  sole  and  excluure  authority  of  stating  and  pasmng  these 
accounts ;  and  secondly,  whether  the  accounts  have  not  b^n  duly  puBsed  under  the  act 
of  parliament,  and  if  bo,  whether  they  are  not  conclunve. 

The  fiist  queBti(ni  is  the  principal  one,  and  the  determination  of  which  vill  govern 
my  ojunion. 

It  is  necessary  to  consider  the  authority  given  by  the  act. 

The  jurisdicbon  here  given  is  a  summary  jurisdiction,  which  is  final,  unless  appealed 
from,  and  implies  a  negative  of  other  jurisdictions.  If  the  bishop  and  justices  anould 
neglect  to  put  this  power  into  execution,  a  -mandamus  will  lie  :  where  that  is  bo,  it 
would  be  to  overturn  the  act  to  interfere  in  the  manner  proposed.  It  is  objected,  that 
although  the  surplus  only  is  given  to  the  charity,  yet  that  it  is  impossible  to  ascertain 
what  that  surplus  is  without  taking  the  accounts  :  but  it  is  only  the  surplus  to  which 
the  charity  is  entitled,  and  the  commiasioneis  have  no  authority  to  fix  and  settle  what  that 
is.  To  hold  that  they  have,  would  be  productive  of  the  most  important  consequences, 
for  many  things  with  which  the  commissioners  have  nothing  to  do  must  be  determined, 
in  order  to  ascertain  and  fix  the  unount  of  a  suiplus  :  before  the  surplus  of  a  personal 
estate  left  to  charitable  uses  can  be  ascertained,  all  the  questions  upon  debts  and  I^acies 
must  be  disposed  of.  If  such  an  accoimt  be  taken  in  this  court,  the  commissioners  can- 
not overrule  it.  If  a  general  account  is  wanted,  this  court  must  be  applied  to,  for  other- 
wise all  kinds  of  property  would  be  subjected  to  the  determination  of  the  commissioners. 

It  is  not  very  material  at  present  to  consider  whether  these  accounts  have  been 
passed  pursuant  to  the  act.  If  any  fraud  or  collusion  has  taken  place,  it  will  be  necessary 
to  come  into  this  court.  I  think  it  doubtful,  whether,  by  the  act,  the  bishop  is  made 
one  of  the  quorum,  but  that  is  a  question  proper  for  a  court  of  law. 

His  Lordship  declared,  that  by  the  acts  of  parliament  of  10th  and  11th  of  King 
\^liam,  md  6th  of  Queen  Anne,  asummary  jurisdiction  is  given  to  the  bishop  and  justices 
to  examine  and  pass  the  accounts  in  question,  according  to  the  method  thereby  pre- 
scribed ;  and  that  therefore  the  commia{577}«ioner8  of  charitable  uses  had  no  authority 
to  re-examine,  state,  or  pass  the  accounts,  and  therefore  allowed  the  exception,  and 
reversed  the  decree.   (Reg.  Lib.  A.  1738,  fo.  642.) 

(1)  This  case  is  taken  from  Lord  Hardvncke*s  Note-book. 


GuuiSLUAN  V.  DuPORT  :— JoiiN  GuGELMAN,  Executor  of  Jane  Duport,  Plaintiff ;  (1) 
and  John  Duport,  Maby  Watson,  Administratrix  of  Robert  Watson  and  Others, 
Jkfendanls. 

February  9th,  1738. 

F.  D.  by  her  will,  devises  an  estate  to  her  grandson,  upon  condition  tliat  he  first  paid  to 
her  granddaughter  £1000  at  the  age  of  twenty-one,  or  marriage,  and  charged  the  estate 
therewith,  and  empowered  her  executor  to  raise  the  same  out  of  the  rents  and  profits 
of  the  estate,  and  to  keep  the  same  in  his  own  possessron  tQl  it  should  be  paid,  and  in 
the  meantime  to  pay  her  interest,  to  commence  after  the  payment  of  a  mortgage  debt 
upon  the  estate ;  the  executor  entered  into  possession  of  the  estate,  and  received 
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sufficient  rents  and  profits  to  pay  off  the  mortgage  and  the  portion  ;  but  died  insol- 
vent without  having  satisfied  the  portion ;  held  that  the  estate  waa  not  discharged 
from  the  portion  by  the  receipt  of  the  executor,  but  that  the  portion  with  intenst 
was  to  be  raised  by  sale  or  mortgage  of  the  estate. 

Frances  Duport,  by  her  will,  bearing  date  the  27th  of  August  1725,  devised  to  her 
grandson  the  defendant,  John  Duport,  and  the  heirs  of  his  bo(fy,  all  her  plantations  and 
binds,  upon  condition  that  he  firat  ^eid  £1000  to  her  granddaughter,  Jane  Duport^  at 
her  age  o£  twenty-one  years  or  nuuriage,  which  shouB  first  happen,  and  thereby 
char^  her  said  lands  and  plantations  with  the  said  sum  of  £1000  and  intere^  for  the 
same.  And  she  empowered  Robert  Woteon,  her  executor,  to  raise  and  pay  the  same  out 
of  the  rents  and  profits  of  the  said  premises,  and  to  keep  the  said  plantation  and  other 
lands  in  his  own  possession  till  the  said  £1000  should  be  so  raised  and  paid ;  and  in  the 
mean  time  to  pay  the  said  Jane  interest,  after  the  rate  of  5  p«r  cent,  ver  annum  for  the 
same,  towards  her  maintenance,  to  commence  from  the  time  that  Dmeuzes  debt  (which 
was  a  mortgage  up(m  the  estate)  should  be  fully  paid,  which  she  earnestly  desired  mi^t 
be  first  done. 

[578]  The  devisee  John.  Buport,  and  the  legatee  Jane  Duport^  were  both  infants  at 
the  time  of  the  death  of  the  testatrix.  The  executor,  Bcbert  Wofjtm,  entered  and  received 
rents  and  profits  sufficient  to  pay  off  the  mortgage,  azkd  to  satisfy  the  portion.  Hie 
mortgage  was  jpaid ;  but  the  executor  died  ijuonrent,  without  having  satisfied  any 
part  of  the  portion. 

The  bill  prayed  that  the  £1000  portion  might  be  raised  by  stJe  of  the  estate. 

Mr.  Chute  and  Mr.  Serjeant  Burnet,  for  the  plaintiff,  contended  that  although  the 
trustee  had  received  sufficient  to  have  satisfied  the  portion,  yet  that  the  plaintiff  had 
still  a  right  to  come  upon  the  estate.  That  the  devise  to  the  defendant  was  conditional, 
and  that  he  could  not  take  till  that  condition  was  performed.  That  the  portion  was 
exjffessly  charged  upon  the  eetate.and  that  the  power  subsequently  given  to  the  executor, 
would  not  weaken  the  claim  upon  the  estate,  and  cited  the  cases  oi  Tompkim  v.  Tomp- 
kins,  Prec.  in  Cha.  397,  and  Oldfield  v.  Oldfield,  1  Vern.  336. 

Mr.  Fazakerley  and  Mr.  Clarke,  for  the  d^endant  John  Duport,  insisted  that  the 
executor  having  received  siifficient  out  of  the  estate  to  nay  the  portion,  became  a  trustee 
of  what  he  had  so  received  for  / ane  Duport,  and  that  the  land  having  borne  its  burden, 
ought  to  be  discharged,  and  cited  Corbet's  case,  4  Co.  81,  and  Thomasin  v.  Madcvxrth, 
Carter,  77.  That  if  a  tenant  by  elegit  is  put  out  of  possession  by  a  stranger,  he  shall  be 
accountable  for  the  profits  during  that  time  ;  but  otherwise,  if  put  out  of  possesion  by 
the  owner,  Anon.  1  Salk.  153,  and  Carter  v.  Bamadiston,  Mich.  1720,  1  P.  Wms. 
505,  5 18,  where  a  testator  directed  that  his  executor  should  receive  the  rents  of  his  estate 
for  payment  of  his  debts  and  legacies,  and  made  the  same  person  executor  and  tenant 
for  ufe  of  the  estate  ;  it  was  held  by  Lord  Macclesfield,  after  the  death  of  the  tenant  for 
life  and  executor,  that  the  estate  should  only  be  liable  until  the  debts  and  legacies  mi|^t 
have  been  paid. 

9th  Feb.  1738. — Lord  Chancellor.  The  rule  of  this  Court  is  not  to  incUne  to  such  a 
construction  of  wills  for  raising  the  portions  of  children  and  grand  children,  as  may 
tend  to  weaken  their  security.  The  question  is,  whether  the  portion  of  £1000  ai^ 
interest  remains  as  a  charge  upon  the  estate,  or  whether  that  sum  having  been  laised 
out  of  the  rents  and  profits  by  Robert  Watson,  the  executor,  die  land  is  to  be  taken  as 
discharged,  either  in  the  whole  or  pro  tanto,  according  to  what  he  has  received  t  I  admit 
that  where  trustees  [579]  created  for  the  benefit  of  a  cestui  que  trust,  if  the  trustee 
enters  and  receive  the  rents  to  an  amount  sufficient  to  discharge  the  trust,  the  estate  is 
to  be  taken  as  having  borne  its  fourteen,  and  the  cestui  que  trust  must  take  his  personal 
remedv  against  the  trustee  for  his  misapplication  of  the  profits  (so  Juxon  v.  Brian, 
Prec.  in  Clia.  143.  Carter  v.  Bamadiston,  1  P.  Wms.  505,  518.  Oldfield  v.  Oldfidd, 
1  Vern.  336.  Anon.  1  Salk.  153.  Hutchinson  v.  Massareme,  2  Ba.  &  Bea.  49)  :  but 
these  cases  are  all  of  this  kind  where  there  is  a  trust  for  raising  money,  and  the  trustw 
enters  eo  nomine  for  the  purpose  of  raising  it.  In  such  case  the  cestui  que  tnat  must 
look  to  his  trustee,  and  the  land  shall  be  charged  no  longer  than  was  necessary  for  the 
purpose  of  raising  the  mone^,  the  interest  of  uie  trustee  amounting  to  no  more  than  a 
tenancy  by  elegit,  and  of  this  description  are  fdl  the  cases  cited,  1  Vern.  386.  1  Salk- 
153,  and  Carter  v.  Bamadiston,  in  which  I  was  of  counsel,  and  in  which  it  was  hcU 
that  the  executor  took  only  an  ratate  in  the  nature  of  an  estate  by  elegit,  being  an  uncer 
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tain  chattel  interest  for  the  payment  of  debts  and  legacies  which  coidd  continue  no 
longer  than  until  such  time  at  which  th^  might  have  been  paid,  and  was  then  to 
determine  ;  but  the  present  case  is  different,  for  here  is  a  devise  to  the  heir  at  law,  upon 
condition  which  operates  aa  a  limitation,  and  gives  a  right  of  entry  to  the  legatee  ;  the 
daughter  therefore  had  a  legal  estate,  and  a  legal  remedy.  Under  the  second  clause, 
part  of  the  inheritance  might  have  been  sold  ;  and  as  to  the  last  clause,  upon  which  the 
doubt  arises,  and  which  has  been  relied  upon  as  making  the  whole  a  trust  for  raising  the 
portions,  I  think  that  it  ought  not  to  weaken  the  security  before  given  for  the  portion ; 
lor  that  clause  seems  to  have  been  intended  for  the  ease  and  benefit  of  the  devisee  of  the 
estate,  that  the  incumbrances  might  be  discharged  by  recapt  of  the  rents  during  his 
minority,  axiA  cannot  add  to  or  weaken  the  security  for  the  portion.  Besides,  there  was 
another  reason  why  the  trustee  should  enter ;  namely,  to  satisfy  the  mortgage.  It 
cumot,  therefore,  he  sud  that  Uie  trustee  ent^ed  aa  trustee  for  the  daughter  to  ruse 
the  portion,  but  as  trustee  for  die  devisee  to  pa^  off  the  incumbrances. 

His  Lordship  declared  that  the  charge  subasted  on  the  estate,  and  was  to  be  raised 
by  mortgage  or  sale  of  the  estate  in  question,  together  with  interest  for  the  same  from 
[580]  t)he  25th  of  December  1733,  being  the  time  when  the  mortgage  to  James  DAeuee 
waa  satisfied.  (Beg.  Ub.  A.  1738.  fo.  366.) 

(1)  This  case  is  taken  from  Lord  Hardwidce^s  IQ^ote-book,  except  the  judgment, 
which  is  taken  from  two  manuscript  reports. 


Anonymous.  (1) 

FArua/rymKma.  lAtk.519. 

Where  money  by  an  order  of  this  Court  is  paid  into  the  Accountant  General's  hands 
to  be  placed  in  the  bank,  till  it  can  be  laid  out  according  to  the  directions  of  a  decree ;  if 
you  move  for  an  application  of  this  money,  you  must  not  only  have  a  certificate  that 
the  money  was  paid  into  the  bank,  but  that  it  is  actually  in  the  bank  at  the  time  of  the 
motion  nude. 

(1)  This  case  is  taken  from  A&yns ;  it  is  not  to  be  found  in  Lord  Hardmt^e^s  Notfr 
book. 

I 

Anonthods.(1) 

f efrrw»y  12«A,  1738.  lAtk.491. 

Where  there  is  a  trust,  or  any  thing  in  the  nature  of  a  trust,  notwithstanding  the 
Ecclesiastical  Court  have  an  original  jurisdiction  in  legades,  yet  this  Coitft  will 
grant  an  injunction. 

A  bill  broi^ht  for  an  injunction  to  stay  a  suit  in  the  Ecclesiastical  Court  for  a  legacy, 
because  that  G>art  cannot  make  a  legatee  refund  in  case  of  a  deficiency  of  assets,  and 
this  being  the  day  for  shewing  cause  why  the  injunction  should  not  m  dissolved,  the 
counsel  for  the  plaintiff  relied  on  the  case  of  Knight  v.  Clarke,  cited  in  t^e  case  of  Noel 
V.  Robinson.  1  Vem.  94,  where  the  Lord  ChancdtorasSd,  there  was  a  difference  between 
u  suit  for  a  legacy  in  the  Spiritual  Court,  and  in  this  Court ;  if  in  the  Spiritual  Court, 
they  [581]  would  compel  an  executor  to  pay  a  legacy,  without  security  to  refund,  there 
shall  go  a  prohibition. 

The  Lord  Chancellor  continued  the  injunction  till  the  hearing,  because  the  plaintift 
IB  an  executor  in  trust  only,  for  where  there  is  a  trust,  or  any  thing  in  the  nature  of  a 
trust,  notwithstanding  the  Ecclesiastical  Court  have  an  original  jurisdiction  in  legacies, 
yet  this  Court  will  grant  an  injunction,  trusts  being  only  proper  for  the  cc^isance  of 
this  Court 

The  rule  hi  this  Court  now  is  varied,  since  the  case  in  Vernon's  Reports,  for  legatees 
are  not  oblised  to  give  security  to  refund  upon  a  deficiency  of  assets. 

Hia  Lordship  mentioned  a  case  where  a  woman,  an  infant,  was  entitled  to  a  legacy 
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upon  her  marriage ;  the  husband  instituted  a  suit  in  the  Ecclesiastical  Court  for  it, 
wnich  he  might  do ;  but  upon  the  executor's  bringing  a  bill,  and  suggesting  this  matter 
to  the  Court,  an  injunction  was  continued  till  the  hearing  of  the  cause ;  and  the  same 
order  was  made  in  the  present  case.  (See  HiU  v.  Turner,  ante,  p.  195.  Jevoson  t. 
MouUtm,  2  Atk.  420,  cited  in  Pre.  Ch.  548..  Y/M  v.  Jekjfl,  1  P.  Wnu.  575.) 

(1)  This  case  is  taken  from  Atkyns ;  it  is  not  to  be  found  in  Lord  Hardioicke's  Note- 
book. 


Deggs  v.  Colebbook.(1) 

February  19th,  ms.   1  Atk  396. 

Upon  payment  of  '20s.  costs,  bills  may  be  amended  after  answer  put  in,  but  the  Lord 
Chancellor  said  he  would  consider  how  to  make  a  more  adequate  compeiuation  to  a 
defendant  for  the  future,  after  a  long  answer,  and  other  necessary  proceedings  on  the 
part  of  the  defendant.  (Though  a  p^intiff  amends  his  bill  several  times,  yet  he  shall 
not  pay  taxed  costs,  but  only  40£.,  unless  it  be  a  case  of  particular  oppression,  Masser 
rene  v.  Lyndon,  2  Bro.  Ch.  Hep.  291,  or  unless  the  amendments  be  frivolous,  Bernul 
V.  Green,  1  Cox,  253.) 

The  Lord  Chancellor  said  in  this  cause,  that  he  would  not,  in  any  one  particular  case, 
oblige  a  plaintifE  to  pay  more  than  205.  costs  to  a  defendant  (after  answer  put  in)  on 
the  amendment  of  the  bill,  because  it  had  been  the  constant  rule  of  this  [582J  Court, 
and  established  at  first,  to  prevent  the  inconvenience  of  entering  too  laigely  mto  the 
merits  of  the  cause,  before  the  proper  time  for  hearing  the  merits. 

In  Lord  Chancellor  Kin^s  time,  there  was  an  attempt  to  vary  from  this  rule, 
but  it  did  not  answer ;  but  Lord  Hardwicke  said,  he  would  notwithstanding  consider 
how  to  make  a  defendant  some  amends  for  being  put  to  a  great  expense,  by  allowing 
him  a  more  adequate  compensation,  than  only  twenty  shillings  costs,  on  the  plaintiff's 
amending  his  bill,  after  a  long  answer,  and  other  necessary  proceedings  on  the  part  of 
the  defeimant. 

(1)  This  case  is  taken  from  Atkyns ;  it  is  not  to  be  found  in  Lord  Hardvidce't  Note- 
book. 


HODBS  V.  Taite  : — John  Hobbs  and  Another,  Executors  of  Ann  Uoubs  deceased. 
Plaintiffs  and  Wiluam  Taite  and  Thomas  Small.  Executors  of  Nathaniel 
Habdy,  Defendants. 

February  2lst,  1738. 

Nathaniel  Hardy  being  indebted  to  his  servant  for  wages,  by  his  will  gives  to  her, 
in  consideration  of  her  great  care  and  trouble  about  him,  during  his  long  illness, 
the  sum  of  £250,  and  also  all  his  household  goods,  furniture,  and  linen ;  the  servant 
is  entitled  both  to  her  wages  and  legacy.(2) 

Nathaniel  Hardy,  by  his  will,  dated  the  4di  of  S^tember  1736,  bequeathed  as 
follows  :— 

[583]  "  1  to  Ann  Hobbs,  now  living  with  me,  in  considerati(m  of  her  great 
care  and  tromile  about  me,  during  my  long  illness,  the  sum  of  £260,  and  also  my 
household  goods,  furniture,  and  linen." 

Ann  Hobbs  had  lived  as  a  servant  with  the  testator  fi)r  a  considerable  time  previous 
to  his  death,  and  at  that  time  he  was  indebted  to  her  for  wages,  which  he  had  kept 
in  his  hands,  and  paid  her  interest  for  the  amount. 

Ann  Hobbs  being  dead,  having  in  her  lifetime  been  paid  her  wages,  amounting 
to  the  sum  of  £87,  15s.  by  one  of  the  executors  of  the  testator  ;  the  executors  of  Ann 
Hobbs  brought  a  bill  for  the  satisfaction  of  £250,  and  interest ;  the  executors  inusted 
that  the  monies  pud  to  her  for  wages  should  be  allowed  in  part  payment  of  the  legacy- 
Mr.  Attorney-General  and  Mr.  Browne  for  the  plaintiffs,  insisted  that  both  the  sum 
due  for  wages,  and  also  the  legacy,  were  due,  the  latter  being  intended  as  a  bounty. 
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and  not  as  a  satisfaetion  of  a  debt,  and  cited  Chancery  t.  Wootien,  1  P.  Wins.  408,  and 
10  Mod.  399. 

Mr.  (hcen  and  Mr.  Car,  for  the  defendante,  contended  that  from  the  expresfflons 
used,  it  was  dear  that  the  testator  did  not  intend  to  give  a  bounty  beyond  what  was 
due  for  wages,  the  consideration  expressed  being  only  that  which  was  a  duty  to  do. 

The  Loni  Chancellor  decreed  that  the  legacy  should  be  paid,  and  interest  at  4  per 
cent,  and  costs.   (Reg.  lib.  A.  1738,  fo.  260.) 

(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-book. 

(2)  .Where  a  legacy  either  exceeds  or  is  equal  to  the  debt  and  nothing  but  a  plain 
general  legacy  is  given  to  the  creditor,  it  is  a  general  rule  that  the  legacy  is  a  satis- 
niction  of  the  debt,  per  Lord  Hardtoicke.  Richardson  v.  Greese,  3  Atk.  68.  Talbott 
V.  Shrewsbury.  Pre.  in  Ch.  394.  Fowler  v.  Fowler,  3  P.  Wms.  253,  but  the  Court  has 
been  fond  of  distinguishing  cases  out  of  the  general  rule,  per  Lord  Hardwicke,  3  Atk. 
69.  Mathews  v.  Mathews,  2  Yes.  635.  Hi/ndidiffe  v.  HiruJtcliffe,  3  Ves.  529  and 
564,  and  therefore,  where  there  has  been  a  direction  for  the  payment  of  debts  and 
legacies,  Chancey^s  case,  1  P.  Wms.  410.  Richardson  t.  Greese,  3  Atk.  68,  or  where 
the  lega^  is  not  equally  beneficial  aa  to  the  time  of  payment,  Atkinson  t.  Webb, 
Prec.  in  Ch.  236.  Clark  v.  JevxU,  3  Atk.  96.  Mathews  t.  Mathews,  2  Yes.  635,  or 
if  the  legacy  be  given  on  a  contingency,  Nickolls  v.  Judson,  2  Atk.  300,  or  be  not 
ejusdem  generis  as  the  debt,  Eastwood  v.  Vinke,  2  P.  Wms.  614.  Tdson  v.  Collins, 
4  Yes.  483  ;  legacies  are  not  presumed  to  be  given  in  satisfaction  of  debts.  Nor  is  a 
l^acy  a  satisfaction  for  an  uncertain  debt  depending  upon  a  running  and  open  account, 
Rawli/ns  v.  Powel,  1  P.  Wms.  29R,  or  for  a  debt  contracted  after  the  making  of  the  will, 
ib.  Thomas  v.  Bennett,  2  P.  Wms.  343.  Mascal  v.  Mascal,  1  Ves.  324.  And  it 
seems  that  a  debt  due  upon  a  negotiable  bill  of  exchange  will  not  be  adeemed  by 
a  legacy,  Carr  v.  Eastahrooke,  3  Ves.  564,  and  between  parents  and  children,  and 
strangers,  there  is  no  difference  in  the  application  of  this  general  rule,  Tdson  v. 
CcllvM,  4  Yes.  483,  but  see  Wood  t.  Briant,  2  Atk.  621.  Seed  v.  Bradford,  1  Yes. 
601.  Chave  v.  Farremt,  18  Yes.  8.  And  parol  evidence  may  be  admitted  to  repel 
the  presumption  tJiat  a  debt  is  satisfied  by  a  legacy,  see  Hvncheliffe  v.  Hvnchdiffe^ 
3  Yes.  616.  Drwx  t.  Dmison,  6  Yes.  386,  and  though  the  will  anords  an  inference 
in  favour  of  the  presumption,  Wallace  v.  Pomfret,  1 1  Yes.  542. 

As  to  satisfaction  of  portions,  see  Bellasis  v.  Uthwatt,  ante,  page  273i 


[584]  Willis  v.  Shorral  :— John  Willis  and  Others,  Plaintiffs -,{1)  and  Hugh 
Shorral,  Son  and  Hur  of  John  Shorral,  Mary  Bulkley,  and  Others, 
Daughters  and  Hars  of  Thomas  Bulkley,  Defendants. 


Under  a  settlement  it  was  provided,  in  the  events  which  happened,  that  /.  B.  and  his 
heirs  should,  within  one  year  after  his  wife's  death,  pay  £100  to  such  person  as  she 
should  by  will  appoint,  and  in  default  of  payment,  that  it  should  be  lawful  for  /.  M. 
and  his  heirs  to  raise  the  same,  with  interest,  by  making  leases  of  certain  lands ; 
the  wife  by  her  will  appoints  the  £100  to  be  paid  in  trust  for  the  plaintiffs  ;  the  heir 
of  the  husband  levies  a  fine  of  the  estate,  mortgages  and  releases  the  equity  of  redemp- 
tion to  the  mortgagee  :  held,  though  five  years  had  passed  subsetjuent  to  the  levying 
the  fine,  without  any  demand  having  been  made,  that  the  plamtiffs  were  entitled 
to  the  £100  with  interest,  and  not  ^rred  by  the  fine,  the  power  of  leasing  being 
a  naked  power  in  a  stranger,  not  party  or  privy  to  the  fine. 

By  the  settlement  made  upon  the  marriage  of  John  Bulkley  and  Anne  Moreton, 
dated  22d  November  1686,  it  was  amongst  other  things  provided,  that  if  Anne  should 
die  without  issue  by  John  Bulkley,  that  he  or  his  heirs  should,  within  one  year  after 
her  death,  pay  £100  to  such  person  as  she  should  by  will,  or  other  writing,  appmnt. 
and  that  in  default  of  payment,  it  should  be  lawful  for  John  Moreton  and  his  heirs 
to  raise  the  same,  with  interest,  by  making  leases  of  certain  lands  called  Sayers  Farm, 
so  that  upon  payment  of  the  same,  with  interest,  such  leases  should  be  void. 
^*  John  Bulkley  died  in  the  year  1697,  without  issue,  and  Anna  in  the  rear  1723  ; 
having  by  her  will,  dated  the  6th  of  September  1721,  in  pursuance  of  the  power 
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'reeeired  in  the  settlement,  directed  the  £100  to  be  pud  in  tmst  for  the  plaintifii; 

in  different  proportions. 

Application  being  made  to  Thomas  Bulkley,  the  heir  of  John  Bulldeyt  in  respect 
of  this  sum  of  £100,  he  answered  that  the  power  was  of  no  effect. 

In  1729,  Thomas  BulHey  levied  a  fine  of  the  premises  in  question,  and  mortgaged 
them  to  John  Shorral,  and  in  1736  released  the  equity  of  redemption  to  him. 

[585]  At  the  time  of  the  mortgage,  Shtmral  had  not  any  notice  (A  the  claim 
to  the  £100 ;  but  it  was  admitted  that  he  had  such  notice  previous  to  the  release  of 
the  equity  of  redemption. 

Five  years  elapsed  after  the  fine  had  been  levied,  before  any  demand  was  made 
by  the  appointees  of  the  £100,  and  the  question  was  whether  that  clum  wu  barred. 

The  bill  prayed  that  the  £100  might  be  raised,  and  paid  to  the  plaintifib. 

Mr.  FaeakeHey  and  Mr.  Fenvndetar  the  plaintiffs  contended,  that  the  fine  m  this 
case  was  no  bar,  the  power  to  make  leases  being  only  collateral  to  the  land  ;  and  the 
rule  being,  that  nothing  can  be  barred  by  a  fine  but  what  is  first  divested,  and  that 
if  this  be  considered  as  a  trust,  it  cannot  be  barred,  and  cited  Bovey  v.  Smith,  1  Vem. 
60,  Welden  v.  Duke  of  York,  1  Vern.  132.  Drapers^  Company  v.  Yardly,  2  Vem. 
662  &  194 ;  Cro.  EUz.  226 ;  1  Mod.  217 ;  5  Co.  Saffyn's  case,  Bro.  Fine,  123.  and 
Zouch  V.  SUnoell.  Plow.  Com.   (Plowd.  355 ;  Jenks  Cent.  266.) 

Mr.  WUbraham  and  Mr.  Ford  for  the  defendants,  insisted,  that  with,  regard  to 
the  effect  of  fines,  courts  of  equity  governed  themselves  by  the  same  rules  as  courts 
of  law ;  that  the  present  was  more  wan  an  equitable  charge  on  land,  for  that  it  was 
a  power  to  create  a  leeal  interest,  and  that  a  fine  will  bar  all  powers  in  the  party  levying 
it,  and  cited  Sir  Niatolas  StourUmi's  case,  cited  in  Lingard  v.  Qriffin,  2  Vem.  189, 
that  an  equity  of  redemption  may  be  barred  by  a  fine. 

Feb.  24th  or  25th,  1738.— Lord  ChaneeUor.  The  power  vested  in  Moreton,  the 
trustee,  is  a  naked  power,  and  conveys  no  interest  in  the  land,  but  is  merely  col- 
lateral to  it.  AH  the  cases  in  which  a  fine  bars  by  nonclaim,  are  where  the  party  con- 
cluded by  it,  has  some  claim,  right,  or  interest,  to  or  in  the  land.  (See  Margaret 
Podger's  Case,  9  Co.  106  a.  1  Cruise,  243;  Co.  Litt  237  a.  Albany's  Case,  1  Co. 
110  a.  Digges's  case,  1  Co.  174  a.  Edwards  v.  Slater,  Hard.  415.)  This  appears 
plainly  by  the  saving  in  the  4  Hen.  7,  c.  11,  which  excepts  only  such  right,  elaim,  or 
interest,  as  the  party  had ;  under  this  power  the  trustee  could  not  enter  or  do  uiv 
thing,  but  simply  execute  a  lease ;  if  he  had  done  so,  the  lessee,  after  five  years,  would 
have  been  barred.  This  is  something  like  an  interesse  fermint  before  it  conmumces, 
or  a  judgment  before  an  extent,  in  wMch  cases  the  party  is  not  [^0]  haired,  whatever 
number  of  years  elapse  before  tiie  commencement  <n  the  term  or  the  interest  executed. 
The  case  of  a  devise  of  lancU  to  executors  for  the  pa3nnent  of  debts  is  a  chattel  interest, 
and  so  within  the  statute.  Powers  reserved  to  the  party  levying  the  fine  are  extin- 
guished, because  having  parted  with  all  his  interest  in  the>land,  he  necessarily  destroys 
his  right  to  all  powers  annexed  or  adhering  to  it,  but  that  is  not  the  case  of  a  fine  levied 
by  a  terre-tenant,  to  bar  a  naked  power  vested  in  another. 

I  do  not  enter  into  the  question  of  how  far  equitable  charges  may  be  barred  by  a 
fine.  I  believe  that  where  a  party  has  such  an  equitable  interest  in  lands  as  might 
be  barred  by  a  fine  if  it  were  a  legal  estate,  a  fine  levied  by  one  not  a  trustee,  might 
bar  it ;  and  so  possibly  it  might  be  of  bare  equitable  charges,  but  this  I  do  not  determine. 

In  the  present  case  there  is  a  legal  power  of  raimng  the  money  which  is  not  barred 
by  the  fine,  and  this  without  touching  upon  the  other  questioa  is,  in  my  judgment 
sufficient  to  support  the  right  to  the  money.  Indeed  in  this  case,  if  the  demand  might 
have  been  barnd  as  an  equitable  charge,  it  would  have  been  hard  in  a  court  of  Equity 
to  have  said  that  it  was  so,  as  so  many  demands  appear  to  have  been  made,  and  as  the 
purchaser  appears  to  have  had  notice  of  the  charge. 

"  I  was  of  opinion  that  the  power  of  leasingMing  a  naked  power  in  a  stranger 
not  party  or  privy  to  the  fine  was  not  barred  thereby,  and  consequently  that  the  plam- 
tiffs  were  entitled  to  satisfaction  for  this  £100  and  interest  at  £4  per  cent,  and  costs, 
whereupon  the  defendants,  the  heirs  at  law  of  Thomas  BulHeu  submitted  in  Court 
to  pay  the  same  in  three  months,  which  was  decreed  accordingly,  with  liberty  to  l}xt 
plaintiffs  to  apply  for  further  directions,  in  case  they  made  default  in  payment" 

(1)  The  statement  of  this  case,  the  arauments  of  counsel,  and  the  concluding 
memorandum  are  taken  from  Lord  Hardwidce't  Note-book  \  the  Jut^^ent  frau 
^  manuscript  report. 
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[5873  Thb  AnoBNEY-OsafERAL,  at  the  Relation  of  the  Master  and  Wardens  of  the 
Company  of  Coopers  of  London,  Plaintiff s  ;  (l)  and  Stephen  Montague  and 
Others.  Executors  of  Jmeph  Bosworth,  Francis  Pyle,  uid  Othess,  Troatees 
and  Guardians  of  the  Charity  School  of  Romford,  and  the  Churchwardens 
and  Overseers  of  that  Parish,  Benjamin  Lewis  and  Sl^AN,  hia  Wife,  the  Heir 
at  Law  of  Joseph  Bosworth,  Defendants. 


«r.  J3.  by  his  will  gave  a  freehold  house  to  the  Charity  School  at  Bomford  so  long  as  it 
shouid  continue  to  be  endowed  with  charity,  and  in  case  a  debt  of  £1000  owing 
to  him  should  be  pud  to  the  Cooper's  Company,  then  he  gave  the  said  house  to  the 
Company,  the  rents  and  profits  thereof  to  be  distributed  amongst  the  alms-people 
belonging  to  the  aln^housea  at  Batdiffe,  and  he  directed  that  the  interest  aad 
profits  of  the  said  £1000  which  he  gave  to  the  said  Company  should  be  applied  for 
the  building  four  alms-houses  near  Romford. 

The  debt  of  £1000  devised  by  the  will  turned  out  to  be  only  £365 ;  Held  that  the 
£1000  not  being  received  by  the  Cooper's  Company,  the  devise  to  the  Charity  School 
at  Romford  was  absolute,  and  that  the  sum  of  £365  was  not  a  lapsed  legacy,  but 
that  the  same  should  be  placed  out,  and  the  interest  should  not  w  applied  to  the 
building  the  alms-houses  at  Bomford,  but  amongst  the  alms-people  belonging  to 
the  alms-houses  at  Batdiffe. 

Joseph  Bosworth  by  his  will  dated  the  6th  of  July  1730,  gave  to  M.  S.  his  freehold 
messuage  at  Bomford  for  life,  and  after  her  death  he  gave  the  same  to  the  Charity 
School  at  Bomford,  so  long  as  it  should  continue  to  be  endowed  with  charity ;  but 
in  case  the  sum  of  £1000  after  mentioned  should  be  paid  to  the  Cooper's  Company 
for  the  uses  after  mentioned  then  he  gave  the  said  house  to  the  said  company,  the 
rents  and  profits  thereof  to  be  distributed  among  the  alms-people  belonging  to  the 
alms-houses  of  Batdiffe,  over  and  above  what  is  now  allowed  them  by  the  donor  of 
the  said  almshouses,  and  then  proceeded  as  follows : — "  Whereas  there  is  owing  to 
"  me  from  John  Stevenson  and  Company  now  resident  at  [588]  Oporto  in  Portugal, 
"  £1000  and  upwards,  which  sum  I  give  to  the  Company  aforesaid,  and  the  interest 
"  and  profits  thereof  to  be  applied  for  the  building  four  alms-houses  near  Romford" 
and  he  gave  the  residue  of  his  estate  to  his  sister  in  tail,  with  remainders  over,  and 
made  her  and  two  others  executors. 

M.  S.  being  dead,  the  devise  of  the  house  came  into  possession. 

The  debt  of  £1000  turned  out  to  be  only  £365. 

This  occasioned  a  doubt  what  was  to  be  done  with  the  house  and  the  £365. 
The  information  was  brought  to  have  the  directums  of  the  Court 
Two  questions  were  made, 

Ist  Whether  the  Charity  School  was  entitled  to  the  house  1 

2ndly.  How  the  £365  should  be  applied  ? 

The  first  depended  upon  the  question  whether  the  condition  upon  which  the  devise 
of  it  was  made  was  performed,  inasmuch  as  the  £1000  could  not  be  receiTed  by  the 

Cooper's  Company. 

But  the  Court  was  of  opinion  that  it  was  not,  and  therefore  the  devise  to  the  Charity 
school  was  absolute. 

As  to  the  2nd  it  was  insisted  for  the  residuary  legatees,  since  the  end  for  which 
the  £1000  was  given  could  not  be  answered,  which  was  to  purchase  the  house  from 
the  Chtuity  Schools  at  Bomford  for  the  benefit  of  the  alms-houses  at  Batdiffe,  that  the 
£365  part  of  the  £1000  must  be  lapsed,  but  that  was  overruled. 

It  was  then  insisted  for  the  town  of  Romford,  that  the  £365  ought  to  go  as  the 
£1000  would  have  gone,  to  build  the  almshouses  at  Bomford,  and  not  to  the  alms- 
housee  at  Batdiffe,  which  were  not  intended  to  have  any  benefit  from  the  £1000. 

But  since  the  town  of  Bomford  were  to  have  the  benefit  of  the  house,  by  its  being 
applied  to  the  use  of  the  charity  school  there,  it  was  held  that  this  £365  ought  to  go 
to  the  same  charity  as  the  house  would  have  gone,  in  case  the  whole  £1000  had  been 
paid,  that  is  to  the  almshouses  at  Batdiffe  ;  because  the  house  was  the  thing  directed 
to  be  purchased  for  their  benefit ;  they  could  not  possibly  have  that,  and  therefore 
equity  would  that  they  should  have  the  consideration  which  was  to  have  been  g^ven 
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for  it,  i.e.  as  much  of  that  consideration  as  exist«d,  the  rule  being  that  till  the  purchue 
takes  effect,  the  benefit  of  the  consideration  shall  go  [589]  the  same  way  as  the  thing 
to  be  purchased  was  intended  to  go. 

His  Lordship  declared  that  the  rente  and  profits  of  the  freehold  messuage  at  Rom- 
ford ought  to  be  applied  to  the  benefit  of  the  charity  school  at  Bomford  so  knag  as 
the  said  charity  school  should  continue  to  be  endowed  with  charity ;  and.  decreed 
the  defepdant  Lewis,  and  his  wife,  the  heir  at  law  of  the  testator,  to  convey  the  said 
messuage  to  the  defmdants,  the  trustees  of  the  charity. 

And  his  lordship  directed  the  sum  of  £365  shouM  be  placed  out  at  interest,  and 
that  the  interest  arising  therefrom  should  be  from  time  to  time  distributed  amongst 
the  alms-people  belonging  to  the  almshouses  at  Ratdiffe^  for  the  increase  of  tbar 
allowances,  over  and  above  what  was  allowed  them  by  the  donor  of  the  said  alms- 
houses.   (Reg.  Lib.  A.  1738,  fo.  647.) 

(1)  This  case  is  copied  from  a  Report  found  amongst  the  papers  of  Lord  Jiardwidce, 
the  reasons  for  the  decision  are  in  his  Lordship's  handwriting.  The  case  is  reported 
in  1  Atk.  435,  under  the  name  of  the  Attorney-General  v.  Fyle. 

Mart  Atkinb,  Mother  and  Administratrix  of  Mary  Atkins,  Plainliff  and 
Cornelius  Far,  Defendaid. 

Fehruari/  27  and  28. 1738-39.    1  Atk.  287 ;  2  Eq.  Ca.  Ab.  247,  pi.  32. 

The  defendant  ^ave  a  bond  to  the  plaintiff  conditioned  to  pay  her  £500  if  be  did  not 
marry  her  within  twelve  months ;  The  defendant  by  his  answer  denied  that  he 
had  ever  promised  to  marry  her,  and  that  she  gave  up. the  bond  to  him  voluntarily, 
in  contradiction  to  the  hw.  wherein  it  was  stated  that  he  had  fraudulently  takm 
it  away  from  her  and  destroyed  tt ;  upon  evidence  by  one  witness  that  the  defendant 
h^d  taken  away  the  bond  forcibly,  and  of  another  that  he  had  promised  to  execute 
a  new  bond ;  it  was  held,  that  the  plaintiff  was  entitled  to  the  £600  with  intenst 
from  the  filmg  of  the  bill.(2) 

The  lull  prayed  payment  of  the  sum  of  £500  due  from  the  defendwt,  upcm  a  bond 
executed  by  him  to  Mary  Atkins  deceased. 

[690]  The  case  made  ny  the  plaintifi's  bill  was,  that  the  defendant  having  promised 
to  mairy  Mary  Atkins,  executed  a  bond  to  her  dated  the  9th  of  February  1732,  in 
the  penalty  of  £1000,  whereby  after  reciting  that  an  agreement  had  been  made  between 
the  defendant  and  Mary  Atkins,  that  a  marriage  should  be  concluded  between  them 
within  twelve  months  from  the  date  of  the  bond  ;  the  condition  of  the  bond  was,  that 
if  the  defendant  did  and  should  not  according  to  the  rites  and  ceremonies  of  the  church 
marry  the  said  Mary  Atkins  within  twelve  months  after  the  date  of  the  said  bond, 
he  would  pay  her  £500  ; 

That  in  the  month  of  March  following,  the  defendant  having  obtained  posseesion 
of  the  bond  under  the  pretence  of  wishing  to  look  at  it,  took  it  away,  and  destroyed 
it ;  that  the  defendant  soon  afterwards,  upon  the  application  of  Mary  Atkins,  prom^ 
to  execute  another  bond  of  the  same  purport  as  that  which  he  had  destroyed,  and 
desired  the  said  Mary  A  thins  to  get  the  same  drawn  and  prepared,  and  that  the  time 
and  place  was  appointed  by  the  defendant  to  meet  her,  in  order  to  execute  the  said 
new  bond  ;  that  at  the  defendant's  request,  she  having  applied  (to  have  the  said  new 
bond  drawn)  to  the  person  who  drew  the  former  bond,  he  found  by  him  the  very  draft 
or  copy  of  the  former  bond,  and  by  her  directions  caused  a  bond  to  be  drawn  in  the 
same  words  as  the  former  bond  was  drawn  ;  that  the  defendant  had  refused  to  execute 
it,  though  he  had  frequently  promised  to  do  so. 

To  this  bill  the  usual  affidavit  was  annexed,  that  the  defendant  had  obtained  the 
possession  of  the  original  bond.  The  contents  of  the  bond  were  proved  by  the  sub- 
scribing witnesses  to  it.  It  was  proved  by  one  witness,  that  the  defendant  had  often 
expressed  his  intentions  of  marrying  Mary  Alkins,  and  that  he  had  admitted  bavioc 
taken  away  and  destroyed  the  original  bond ;  and  by  another  witness,  that  he  bad 
promised  to  execute  a  new  bond,  and  gave  directions  to  have  it  prepared. 

The  defendant  by  his  answer  stated,  that  Mary  Atkins  was  a  womiui  of  bad  char 
acter,  and  denied  that  he  had  ever  promised  to  marry  her,  and  stated  that  he  had 
executed  the  original  bond  under  an  idea  that  it  would  not  be  of  any  vahdity  against 
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him,  and  that  Mary  Atkins  afterwards  voluntarily  gave  up  the  bond,  saying  that 
she  would  have  nothing  more  to  do  with  him,  and  did  not  within  the  12  months  make 
any  application  to  him  upon  the  subject,  and  denied  [591]  that  he  had  ever  promised 
to  execute  another  bond.   No  witness  was  examined  for  the  defendant. 

The  bill  was  filed  by  Mary  Atkins,  and  upon  her  death  the  suit  was  revived  by  the 
present  plaintiff. 

Mr.  Broime  and  Mr.  FasakerUy  for  the  plaintiff. 

Mr.  AUffrney-GenercU,  Mr.  Chute,  and  Mr.  Noel,  for  the  defendant,  contended, 
that  the  evidence  of  the  defendant's  having  obtainad  possession  of  the  bond  would 
not  be  received  being  supported  hythe  testimony  of  only  one  witness  against  the  oath 
of  the  defendant  in  his  answer.  That  the  phuntiff  ought  to  have  shewn  a  demand 
and  refusal  of  marriage,  whereas  it  was  not  even  alleged  that  she  was  rMdy  and  willing 
to  hare  married  the  defendant,  and  that  there  was  no  mutuality  in  the  contract,  there 
being  no  promae  to  bind  Mary  Atkins,  and  they  cited  Key  v.  Bradshaw,  2  Vem.  102. 

March  1,  1738. — Lord  Chancellor.  In  this  case  there  are  two  questions  :  first, 
whether  the  plaintiff,  from  the  nature  of  this  case,  has  any  original  equity  to  come 
into  this  Court  for  relief ;  secondly,  whether  there  is  any  thing,  under  the  circum- 
stances of  the  case,  to  bar  the  plaintiff  of  that  relief. 

As  to  the  first,  I  think  the  plaintiff  has  such  equity,  which  is  founded  on  this  bond 
having  been  once  executed,  by  which  the  plaintiff  might  have  had  a  remedy  at  law ; 
and  afterwards  coming  into  the  hands  of  the  defendant,  and  being  cancelled  by  him, 
where  such  case  is  of  a  bond,  it  gives  the  plaintiff  not  only  grotmd  for  a  discovery^ 
but  also  relief,  because  the  admission  of  the  bond  by  the  defendant's  answer,  or  proving 
that  there  was  such  a  one,  would  not  be  suffident  to  enable  the  plaintiff  to  bring  an 
action,  because  there  must  be  a  profert  vn  curia,  and  oyer  may  be  prayed  thereof. 

As  to  the  second  point,  it  is  objected,  that  it  is  only  proved  by  one  witness  that 
the  defendant  took  this  bond  forcibly  from  the  plaintiff's  daughter,  which  the  defendant 
hath  denied  by  his  answer  upon  oath  ;  and  it  is  generally  true,  that  where  the  equity 
of  the  hill  was  only  proved  by  one  witness  and  is  denied  by  the  defendant's  ansicer,  that 
there  is  not  sufficient  ground  to  make  a  decree,  because  there  is  oath  against  oath  \  but 
the  rule  is  misapplied  here,  for  in  this  case  the  plaintiff's  daughter  was  entitled  to  make 
the  first  oath,  which  she  has  done,  and  has  also  proved  the  same  matter  by  one  witness, 
so  that  this  is  only  the  oath  of  the  defendant  in  his  answer  against  two  oaths ; 
but  there  is  no  occasion  to  rely  upon  this,  because  the  answer  is  not  a  com-[592]-plote 
denial  of  the  plaintiff's  equity,  but  only  a  confesnon  and  avoidance ;  and  tiien 
it  is  not  sufficient  to  say  it  is  only  proved  by  one  witness,  for  the  defendant  ought 
to  make  out  his  avoidance ;  then  again  here  u  only  one  witness  that  swears 
to  the  taking  of  the  bond  by  force,  and  cancelling  it ;  yet  there  is  another  who 
swears  that  after  the  bond  was  got  into  the  defendant's  custody  and  cancelled,  the 
defendant  promised  the  plaintiff's  daughter  to  execute  a  new  bond,  which  could  be 
only  because  he  had  got  the  former  wrongfully,  and  cancelled  it ;  and  strongly  cor- 
roborates what  was  sworn  by  the  other  witness,  so  as  to  take  it  out  of  the  rules  of  the 
Court,  that  there  can  be  no  decree  where  there  is  one  oath  against  another.  It  was 
further  objected,  that  the  plaintiff's  daughter,  by  her  bill,  had  not  averred  to  prove 
in  the  cause  that  she  was  ready  to  perform  her  part,  and  to  marry  the  defendant ; 
but  it  Ues  upon  the  defendant  to  shew  that  he  requested,  and  she  refused  to  comply ; 
for  the  condition  of  the  bond  does  not  oblige  her  to  request  the  defendant,  but  puts 
the  performance  upon  him. 

Another  objection  has  been  taken,  that  it  does  not  appear  the  defendant  had  any 
remedy  to  compel  the  plaintiff's  daughter  to  marry  him,  there  being  only  a  recital  in 
the  condition  of  the  bond,  that  such  an  agreement  to  marry  each  other  had  been  made 
between  them,  but  that  no  such  agreement  had  been  signed  on  her  part  in  favoiu*  of  the 
defendant,  or  any  evidence  of  it. 

The  answer  is,  I  cannot  take  it  the  defendant  had  no  evidence  of  such  promise,  and 
as  he  has  recited  there  was  such  a  one,  I  must  take  it  to  be  true,  besides  the  Statute  of 
Frauds  and  Perjuries  (29  Car.  2,  c.  3.)  does  not  require  promises  of  marriage  to  be  in 
writing,  but  onZy  money  to  be  given  in  consideration  of  marriage. 

It  has  been  said,  it  is  very  pernicious  to  give  relief  in  such  cases  as  this,  because  let 
the  woman  behave  ever  so  ill  after  the  bond  given,  yet  that  would  be  an  obli^tion  on 
the  defendant  to  marry  her,  or  pay  the  money.  But  this  Court  urould  relieve  against  s\ich 
bond,  if  she  became  abandoned  and  profligate,  so  as  to  put  herself  under  different  circum- 
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stancee  than  she  was  at  the  time  of  making  the  same ;  but  here  is  no  pioof  either  that  it 
was  an  improper  match,  or  that  the  daughter  ever  missbehared  heneii. 

Then  the  case  is  no  more  than  this ;  here  is  a  bond  given  to  a  woman  of  very  good 
character  to  marry  her  within  a  year,  or  to  pay  her  a  sum  of  money.  As  to  the  case  ol 
[693]  and  Bradshaw,  2  Vem.  102,  that  is  a  very  general  reason,  and  would  hold 
good  in  all  contracts  of  marriage  to  be  executed,  either  in  the  Ecclesiastical  Court,  or  bj 
damages  at  law ;  but  in  that  case  it  was  clearly  an  improper  agreement,  and  such  as 
from  the  nature  of  it  was  not  right,  that  the  mistress  should  marry  her  servant,  which 
might  be  evidence  for  the  Court  to  beHeve  she  was  drawn  into  it 

It  has  been  objected,  that  this  bill  is  brought  for  recovering  a  penalty ;  but  that  is 
taking  it  wrong,  for  it  is  only  the  dama^  that  have  been  adjusted  and  agreed  on 
between  the  parties  themselves ;  and  if  m  an  action  at  law  upon  a  promise  of  mar- 
riage the  plaintiff  had  recovered  so  much  damage,  the  Court  would  not  have  relieved 
against  it. 

In  this  case  the  Court  made  a  decree  that  the  plaintiff  should  have  the  £500  and 
interest  from  the  time  of  filing  the  original  bill,  with  costs.   (Beg.  Lib.  A.  1 738,  fo.  310.) 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Mardwicke's  Note-book  ;  the  judgment  from  a  manuscript  report,  which  has  also  been 
printedin  2  Eq.  Ca.  Ab.  247. 

(2)  But  it  seems,  if  a  bond  be  entered  into  by  a  child  in  the  lifetime  of  the  parent, 
or  of  a  person  standing  in  loco  parentis,  to  marry  a  particular  person  after  the  decease 
of  the  parent,  such  a  l»nd  would  be  set  aside  in  equity  as  a  fraud  upon  the  parent  who 
disapproved  of  the  match,  and  as  tending  to  encourage  the  disobedience  of  children 
towards  their  parents.  Woodhouse  v.  Shepley,  2  Atk.  635.  Cock  v.  Bichards,  10  Ves. 
429. 


Sir  Arthur  Owen  and  Otheni,  next  of  Kin  of  Elizabeth  Brereton,  deceased.  Plain- 
tiffs ;  (1)  and  Wiluam  Owen,  Ann,  his  Wife,  and  Euzabeth,  his  Daughter,  an 
Infant,  Defendants. 

March  3rd,  IIZS.    1  Atk.  494. 

E.  B.  after  giving  various  legacies,  as  to  the  residue  of  her  estate,  gives  the  same  to  her 
two  nieces,  and  desires  their  father  and  mother  to  be  their  trustees,  and  declares  her 
will  to  be,  that  her  estate  should  be  equally  divided  between  them,  and  appointed 
them  her  executrixes  ;  one  of  the  nieces  having  died  in  the  lifetime  of  the  testatrix ; 
held  that  the  two  nieces  took  the  residue  as  tenants  in  common,  and  that  the  moiety 


of  the  residue  being  undisposed  of  was  a  kipsed  legacy,  and  must  go  to  the  next  of 

kin.{2) 


Elizahsth  Brereton  by  her  will  dated  the  1 9th  October  1 732, — "  as  to  all  tlie  worldly 
estate  with  which  it  had  [594]  pleased  Grod  to  bless  her,"  &c.,  after  giving  certain  small 
pecuniary  legacies  to  each  of  the  plaintiffs  (except  the  plaintifi  Eram.us  Ovsen),  and 
other  legacies  to  other  persons,  disposes  of  the  residue  in  the  following  manner  : — "  as 
to  all  the  rest  and  residue  of  my  estate,  of  what  nature  and  kind  soever  the  same  be, 
I  ^ve  and  bequeath  the  same  to  my  two  nieces.  Catherine  Owen  and  Elizabeth  Owen,  my 
gm-daughter8,thedaughter8of  mynephewWtUiam<?u»nandAnnhiswife,  both  which 
I  desire  to  be  trustees  for  their  children ;  and  my  will  is,  tliat  my  estate  may  be  equally 
divided  between  my  two  nieces,  Catherine  Ovxn  and  Elieabeth  Ovxn,  whom  I  nominate 
and  appoint  to  be  my  executrixes  of  this  my  last  wiU  and  testament  accordingly." 

Catherine  Oioen  died  in  the  lifetime  of  the  testatrix. 

The  plaintiff,  as  next  of  kin  to  the  testatrix,  claimed  the  moiety  of  the  residue 
bequeathed  to  Catherine  Owen. 

Mr.  Attorney  General  and  Mr.  Chute  for  the  plaintiifs,  contended,  that  the  two  niems 
were,  by  the  will,  made  tenants  in  common  of  the  residue,  and  that  the  one,  Catherine, 
having  died  in  the  lifetime  of  the  testatrix,  her  moiety  was  undisposed  of,  and  therefore 
distributable  amongst  the  next  of  kin,  and  cited  Page  v.  Page  before  Lord  Chancellor 
Kingt  2  P.  Wma.  489 ;  and  Holdemess  v.  Eayner^  before  Lord  Chancellor  SardwicJx. 

Mr.  Brovme,  Mr.  Faeakerley,  Mr.  WUbraham,  and  Mr.  Hopkins  for  the  defendants, 
contended,  that  the  infant,  Elizabeth  Ouxn,  was  entitled  to  the  whole  residue,  eitbar  u 
surviving  residuary  le:;atee  or  as  surviving  executrix. 
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let  That  thb  nieces  were  made  ioint-teniuitB,  and  not  tenants  in  common  of  the 
residue,  the  words  "  equally  to  be  divided  "  applying  not  to  the  bequest  of  the  beneficial 
interest  in  the  residue  which  had  been  before  given,  but  to  the  omce  and  authority  of 
executrixes ;  and  that  according  to  the  ecclesiastical  law,  the  words  "  equally  to  be 
divided "  would  not  prevent  a  joint-tenancy. 

2ndly.  That  supposing  the  nieces  to  have  been  made  tenants  in  common  of  the  resi- 
due, the  survivor  would  be  entitled  as  executrix,  it  being  clear  that  the  testatrix  intended 
to  make  a  complete  disposition  of  her  estate,  and  did  not  [595]  intend  any  benefit  to 
her  next  of  kin.  That  at  law  no  part  was  undisposed  of,  the  whole  being  vested  in  the 
executrix,  and  the  testatrix  has  d^'ed  the  father  and  mother  to  be  trustees  of  the  whole 
for  their  children.  That  by  t^e  civil  law,  a  person  could  not  die  both  testate  and  intestate. 
Just  Inst.  1,  8,  tit  6.  and  they  cited  2  BolL  Abr.  301,  pL  13,  and  Bastard  r.  Stukeley, 
2  Jones.  Rep.  130.  Hutchinson  v.  Vincent^  2  Eq.  Ca.  Abr.  441,  pi.  12,  and  HutU  v. 
Berkley  (1  Eq.  Ca.  Ah.  201,  pL  13 ;  243,  pL  4 ;  and  Mos.  47),  before  Sir  Joxph  JekylU 
24th  of  Jime  1731,  in  which  case  Mary  Berkley,  amongst  other  legacies,  gave  legacies 
to  her  brother  and  her  two  sons-in-law,  and  gave  all  the  rest  and  residue  of  her  personal 
estate  to  her  said  brother  and  sons-in-law,  to  be  equally  divided  between  them,  and 
appointed  them  executors.  The  brother  died  three  years  before  the  testatrix,  and  the 
question  being,  whether  the  third  part  of  the  residue  devised  to  him  should  go  to  the 
next  of  kin,  or  to  the  surviving  executors,  the  Master  of  the  Rolls  held  that  the  civil 
law  giving  it  to  the  survivors,  and  the  testatrix  intending  to  dispose  of  the  whole  of  her 
e^te,  there  did  not  appear  to  be  any  intention  that  the  next  of  kin  should  take 
anything,  and  therefore  decreed  for  the  encutors. 

Mar^  3, 1 738. — Lord  Chancellor.  The  first  quest^n  is,  whether  if  the  two  nieces  had 
survived  the  testatrix,  they  would  have  taken  the  residue  as  tenants  in  common,  and  I 
think  it  is  clear  that  they  would,  for  it  is  clearly  settled  that  the  words  "  to  be  equally 
divided "  in  wills  create  a  tenancy  in  common,  both  of  real  and  personal  estate.  (See 
Frince  v.  Heylin,  ante,  p.  271,  and  the  cases  cited  in  the  note.) 

As  to  wilk,  it  has  been  so  often  determined  that  a  bequest  of  a  legacy  to  two,  equally 
to  be  divided  between  them,  creates  a  tonwacy  in  common,  and  that  the  legacy  upon  the 
death  of  one  lapses,  that  the  authorities  cannot  now  be  shaken,  and  if  the  ecclesiastical 
courts  were  to  determine  otherwise,  some  method  would  be  found  to  controul  them. 
It  has  indeed  been  contended,  that  the  words  to  be  equally  divided,  are  not  applicable 
to  the  bequest  of  the  beneficial  interest  in  the  residue,  but  to  the  appointment  to  the 
office  of  executrixes ;  but  that  cannot  be,  for  the  office  is  in  law  a  joint  authority,  and 
cannot  be  so  divided. 

The  will,  therefore,  having  created  a  tenancy  in  common,  the  next  question  is,  what 
will  be  the  consequence  of  the  death  of  one  of  the  residuary  legatees  in  the  lifetime  of 
the  [596]  testatrix  1  Does  the  moiety  of  the  residue,  which  is  to  be  considered  as  a 
lapsed  legacy,  belong  to  the  survivuig  encutrix,  or  is  it  distributable  as  being  undisposed 
of  amongst  the  next  of  kin  1 

It  has  been  truly  said,  that  the  civil  law  would  give  it  to  the  executrix,  the  maxim 
being  that  a  man,  who  makes  a  will  and  appoints  an  executor,  cannot  die  intestate. 
There  have  been  cases  in  which  suits  have  been  instituted  in  the  ecclesiastical  courts  by 
the  next  of  kin  to  have  part  of  the  personal  estate  distributed,  as  being  undisposed  of  by 
the  testator,  on  the  ground  oi  particular  l^ades  being  given  to  the  executors ;  but  pro- 
hibtdons  were  granted  to  restrain  them  from  proceeding,  because  by  the  ecclesiastical 
]&w,  if  a  man  makes  a  will,  and  appoints  an  executor,  the  whole  belongs  to  him  :  and  in 
such  cases  there  is  only  a  trust  in  the  executor,  which  it  is  the  province  of  a  court  of 
equity  to  see  performed. 

In  Page  v.  Page,  before  Lord  Chancellor  King,  the  testator  after  several  particular 
legacies,  gave  the  residue  to  six  persons,  equally  to  be  divided,  and  appointed  them  all 
executors ;  one  died  in  the  lifetime  of  the  testator,  and  it  was  held  tiutt  his  sixth  part 
should  not  survive  to  the  other  residuary  legatees,  and  that  they  were  not  entitled  as 
executors,  because  the  testator  did  not  intend  that  they  should  have  any  benefit  as  exe- 
cutors, the  whole  boing  jsfiven  to  the  residuary  legatees,  it  was  therefore  determmed  that 
the  executors  wen  trustees  thereof  for  the  next  of  kin,  and  it  is  well  known  that  Lord 
King  gave  but  little  favour  to  the  notion  of  making  executors  trustees  for  the  next  of  kin. 
This  case,  on  the  29th  of  August  1734,  was  cited  bdbre  Lord  Talbot,  and  followed  by 
him  (BagweU  v.  Dry,  1  F.  Wms.  700),  and  by  me  afterwards  in  the  case  of  Hddemesa 
V.  Bayner. 
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It  IB  true,  that  the  case  of  Hunt  t.  Berkeley,  was  difierently  determined ;  but  in  my 
opinion,  the  reasons  of  Sir  Joseph  Jekyll  for  his  decision  in  that  case,  were  not  sufficient 
to  support  the  decree  ;  for  he  proceed^  upon  the  ground  that  it  was  the  intention  of  the 
testatrix  to  dispose  of  the  whole  residue  of  her  estate,  and  that  there  was  therefore  no 
intention  that  any  part  should  go  to  the  next  of  kin ;  but  that  reason  is  insufficient, 
because  it  supposes  that  the  next  of  kin  take  a  thing  which  is  undisposed  of  by  the  in- 
tention of  the  testator,  whereas  they  take  by  the  same  title  as  an  [597]  heir  at  law  upon 
whom  the  law  casta  all  the  real  estate  which  is  undisposed  of,  Farrington  v.  KnighUjf, 
1  P.  Wms.  554. 

William  Otoen,  and  Ann  his  wife,  the  father  and  mother  of  the  two  nieces,  are  no 
more  than  natural  guardians  to  take  care  of  the  legacy,  for  they  cannot  in  law,  be 

trustees,  unless  some  interest  in  the  thing  given  was  actually  vested  in  them. 

His  Lordship  declared,  that  by  reason  of  the  death  of  Catherine  Ovxn,  one  of  the  resid- 
uary legatees,  in  the  lifetime  of  the  testatrix,  one  moiety  of  the  residue  of  the  personal 
estate  was  to  be  considered  as  lapsed  and  undisposed  of  by  the  will,  and  that  it  ought  to  be 
divided  among  the  next  of  kin,  according  to  the  rule  of  the  statute  for  settling  intestates' 
estates,  and  decreed  accordingly.    (Reg.  Lib.  B.  1738,  fol.  228.) 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Bardtoidce's  Note-book ;  the  judgment  from  his  Lordship's  Note-book,  and  2  MSS. 
Reports. 

(2)  So  Bagwell  v.  Dry,  1  P.  Wms.  700.  Page  v.  Page,  2  P.  Wms.  489.  Peat  v.  Chap- 
man, 1  Ves.  542  ;  and  see  Man  v.  Man,  2  Str.  905.  Cheslyn  v.  Creswell,  6  Bro.  P.  C.  1 
[2nd  Ed.  3  Bro.  P.  C.  246].  Bennet  v.  Bachelor,  1  Ves.  jun.  63.  But  if  there  be  a  joint 
devise,  and  in  such  case,  by  whatever  cause  it  happens,  one  of  the  joint-tenants  cannot 
take ;  the  other  shall  have  the  whole.  D.  per  Lord  Hardivicke,  Doieset  v.  Svxett  Amb. 
175.  Humphry  v.  Tayleur,  Arab.  136.  Frevxn  v.  Rdfe,  2  Bro.  Ch.  Ca.  22a  Balwgn 
T.  Johnson,  3  Bro.  Ch.  Ca.  455.   Buffar  v.  Bradford,  2  Atk.  220. 

Morgan  v.  Morgan.(I) 
March  3rd,  1738.    1  Atk.  53. 

It  was  in  diis  case  laid  down  by  the  Lord  Chancellor  as  a  rule,  that  where  a  defendant 

S leads  a  decree  of  dismission  of  a  former  cause  for  the  same  matter  in  bar  of  the  plaintiffs 
emand,  or  his  new  bill,  if  the  plaintiit  does  not  apply  to  the  Court,  that  it  may  be 
referred  to  a  Master  to  state  whether  there  is  such  a  decree,  but  sets  down  the  cause 
upon  the  new  bill  for  hearing,  it  is  a  waiver  of  his  right  of  application  for  such  reference, 
and  the  Court  will  determine  it. 

(1)  This  case  is  taken  from  Atkyns.  By  the  Lord  Cliancellor's  note-book  it  appears 
that  the  suit  was  by  a  legatee,  WiLliam  Morgan,  under  the  will  of  his  mother  against 
Thomas  Morgan,  her  executor  for  payment  of  the  legacy  ;  and  that  there  was  a  cross 
bill  by  Thomas  Morgan,  which  amongst  others  things  sought  to  establish  an  account 
settled  between  William  Morgan  and  his  mother  with  respect  to  the  father's  estate ; 
it  also  appears  that  a  decree  of  the  Great  Sessions  of  the  12th  of  September  1732, 
affirmed  in  the  House  of  Lords,  on  the  21st  of  April  1736,  was  insisted  upon  by  the 
counsel  for  Thomas  Morgan.  By  the  decree  the  usual  accounts  were  directed  and 
payment  decreed  of  the  l^acy.   (Reg.  lib.  B.  1738,  fo.  240.) 

[698]  BosANQUET  and  Others  v.  Earl  of  Westmoreland  and  Others  ;— John  Bosanquet 
and  Samuel  LoNQUB:r,  surviving  Assignees  of  the  Estates  of  Samuei.  Cotton 
and  .ToHN  Cotton,  Plaintiffs  ;  (1)  and  Lady  Euzab^h  Dashwood,  The  Honour^ 
able  John  Fane,  The  Honourable  Dixie  Windsor,  and  Dr.  Joun  King,  Executors 
of  Sir  F.  Dashwood,  Thomas  Martin  and  James  Martin,  Defendants. 

Appeal  and  Rehearing. 

February  3rd,  and  Mar<^  XOth,  1738. 

This  court  will  decree  the  mon^  paid  upon  a  usurious  contract  to  be  refunded,  where 
all  the  money  in  respect  of  the  usurious  contract  has  not  been  paid. 

The  plaintiffs  being  the  surviving  assignees  under  a  commission  of  bankruptcy 
issued  against  the  two  Cottons  bring  their  mW  for  the  purpose  of  compelling  the  de- 
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fendanta,  the  executors  of  Sir  F.  Dashwood,  to  deliver  up  to  the  plaintiffs,  certain 
bonds  entered  into  by  the  Cottons  to  Sir  F.  Dashwood,  to  come  to  an  account  with 
them,  for  what  money  had  been  received  thereon,  to  pay  the  balance  to  them  and 
to  stay  proceedings  at  law  upon  the  bonds. 

The  plaintiffs  alleged  by  their  bill  that  Sir  Francis  Dashwood,  in  the  year  1702, 
lent  several  sums  of  money  to  the  Cottons,  and  for  securing  the  re-payment  thereof 
with  interest  at  [599]  P^^  cent.,  which  was  at  that  time  the  1^1  interest,  gave  him 
several  bonds ;  that  in  the  month  of  December  1710,  accounts  being  settled  between 
them  and  all  interests  in  the  bonds  being  paid,  £10,000  being  secured  by  several  bonds, 
remained  due  to  Sir  F.  Dashwood ;  that  Sir  Dashwood  soon  after  demanding  payment 
oi  the  money  due  on  the  bonds,  and  the  Cottons  being  unable  to  pay  the  same.  Sir 
F.  Dashwood  insisted  that  for  the  future  they  should  pay  him  interest  at  the  rate  of 
£10  per  cent,  per  annum  for  the  £10,000,  and  sign  an  agreement  for  that  purpose ; 
and  that  if  they  would  not  pay  such  interest  he  threatened  to  put  the  bonds  in  suit ; 
whereupon  the  plaintif!s  signed  an  agreement  in  writing  to  pay  such  interest ;  that 
the  bankrupts  in  pursuance  of  such  agreement  paid  to  Sir  F.  Dashwood,  from  1710 
to  1714  inclusive  £1000  per  annum,  as  the  interest  for  the  £10,000,  besides  the  same 
interest  for  £1500  borrowed  of  him  on  the  11th  of  April  1711,  on  their  promissory 
note,  and  which  was  discharged  in  November  1712,  and  for  the  sum  of  £1000  borrowed 
of  him  on  the  11th  of  December  1716,  on  their  promissory  note,  which  was  re-paid 
in  the  March  following ;  that  in  the  year  1715,  the  bankrupts  paid  the  testator  £500 
in  part  payment  of  a  bond  debt  and  soon  afterwards  borrowed  £500  upon  a  bond 
and  promissory  note,  dated  11th  May  1716,  whereby  they  became  indebted  to  him 
in  £10,000,  for  which  they  paid  interest  to  him,  at  £10  per  cent,  from  that  time  to 
1724  ;  that  the  bankrupts  in  July  1724,  paid  the  testator  £2000  in  dischai^e  of  one 
of  their  bonds,  and  since  his  death  paid  the  defendants,  his  executors,  the  further 
sum  of  £3000 ;  and  the  plaintiffs  insisted  that  the  defendants,  the  executors,  were 
overoaid  by  several  thousand  pounds. 

The  defendants,  the  executors,  by  their  answer  admitted,  that  they  had  found 
a  note  or  memorandum,  dated  the  10th  of  January  1709,  whereby  the  bankrupts 
agreed  that  what  sums  of  money  should  remain  due  from  them  on  bonds  from  Lady- 
day  1710,  should  be  paid  as  soon  as  might  be,  and  that  interest  should  be  allowed  after 
the  rate  of  £10  a-year  for  every  £100  till  the  whole  should  be  paid ;  and  that  the  bank- 
rupts, about  July  1724,  paid  the  testator  £2000  in  part  of  the  £10,000  which  they 
then  owed  him  ;  and  since  his  death  that  they  had  paid  the  defendants,  his  executors, 
the  further  sum  of  £3000  in  further  part  of  the  principal  money  owing  to  his  estate  ; 
[600]  and  they  said,  that  since  Sir  F.  Dashwood's  death  there  was  found  amongst 
his  efEects,  besides  a  bond  from  the  bankrupts  to  Sir  F.  Dashwood  {which  had  been 
detivered  up)  five  bonds,  all  executed  by  the  said  bankrupts  to  Sir  F.  Dashwood,  and 
they  believed  that  the  bankrupts  were  indebted  to  Sir  F.  Dashwood,  at  his  death,  in 
£8000  principal  and  interest  for  the  same,  at  the  rate  of  £6  for  every  £100  from  Lady- 
day  1724  ;  and  after  his  death,  and  before  their  bankruptcy  at  several  times,  they 
had  paid  the  defendants  the  said  £3000  part  of  the  said  principal,  and  £1 350  on  account 
of  interest  at  £6  per  cent,  for  every  £100  ;  And  that  in  June  1728,  the  said  defendants 
made  up  an  account  of  what  was  received  on  account  of  the  said  £8000  and  interest 
after  the  said  testator's  death,  computing  the  interest  only  to  I^ady-day  1709,  and 
on  the  balance  of  such  account  £5000  appeared  due  for  principal  and  £705  for  interest, 
and  that  such  account  being  then  delivered  to  the  bankrupts,  they  acknowledged 
such  balance  was  justly  due,  and  promised  to  pay  the  same  ;  and  the  said  defendants, 
the  executors,  insisted  that  if  the  said  bankrupts  paid  their  testator  any  greater  interest 
for  the  money  they  owed  him  than  after  the  rate  of  £6  per  cent.,  the  same  being  actually 
paid  by  the  bankrupts  themselves,  the  plaintiffs  could  not  revoke  such  payments 
which  were  voluntarily  made,  and  they  admitted  assets  of  their  testator  simcient 
to  answer  the  plaintifEs  demands. 

It  was  proved  in  the  cause  that,  two  of  the  bonds  had  been  paid  off  and  delivered 
up ;  and  that  a  person  was  employed  by  the  executors  and  the  Cottons  to  draw  out 
and  state  an  account  between  the  executors  and  the  Cottons ;  whereby  a  balance 
was  found  due  to  the  executors  ;  and  it  was  proved  that  the  Cottons  declared  themselves 
satisfied  with  the  account  and  promised  to  pay  to  the  executors  the  balance.  It  was 
likewise  proved  that  on  the  9th  of  April  1711,  and  on  the  10th  of  December  in  the 
same  year,  general  receipts  for  interest  on  the  £10.000  had  been  given. 
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It  was  decreed  at  the  Rolls  that  it  should  be  referred  to  the  Master  to  enquire  what 
was  really  and  bond  fide  advanced  and  paid  by  the  said  Sir  F.  Dashwood,  to  the  sud 
Samuel  and  John  Cotton  the  bankrupts,  and  to  compute  interest  for  the  same  after 
the  rate  of  £6  fer  cent.  [601]  annum  being  legal  interest,  at  the  time  of  entering 
into  the  said  bonds,  and  the  Master  was  to  enquire  and  see  what  was  paid  by  the  said 
bankrupts  to  the  said  t^tator  in  hie  lifetime,  or  to  the  defendants,  the  executors,  since 
his  death  on  account  thereof,  and  so  much  as  should  appear  to  have  been  paid  to  the 
testator,  and  to  his  executors  for  interest  over  and  above  legal  interest,  was  fnnn  time 
to  time,  as  the  same  was  so  paid,  to  be  apphed  to  sink  the  principal ;  and  the  said  Master 
was  to  compute  interest  only  for  the  residue  of  such  principal  money,  and  if  the  Master 
should  find  any  thing  due  for  principal  and  interest  on  the  said  bomls,  t^ien  upon 
the  plaintifis'  paying  the  sune,  the  bonds  were  to  be  delivered  to  the  plaintifis ; 
but  if  the  said  Master  should  find  that  the  said  bankrupts  had  paid  more  dian  was 
due  upon  the  said  bonds,  then  it  was  ordered  that  the  defendants,  the  executors, 
should  repay  what  should  appear  to  have  been  so  overpaid,  and  deliver  up  the  bonds 
to  the  plaintiffs. 

Nov.  11,  1734.  Lord  Talbot,  upon  appeal,  varied  the  decree  as  follows:  viz. 
that  these  words  [inquire  what  was  really  and  bona  fide  advanced  and  paid  by  the 
said  Sir  F.  Dashwood,  to  the  said  Samuel  and  John  Cotton,  the  bankrupts]  should 
be  struck  out  of  the  decree,  and  these  words  [see  what  the  principal  sums  mentioned 
in  the  several  bonds  entered  into  by  the  said  Samuel  and  Jmn  Cotton^  the  bankrupts, 
to  the  said  Sir  F.  Dashwood,  amounted  to]  should  be  inserted  instead  thereof. 

From  this  decree,  made  by  liord  Talbot,  the  defendants  presented  a  petition  of 
rehearing,  but  by  their  petition  they  did  not  complun  of  that  part  of  the  decree  whereby 
it  was  directed,  that  if  the  Master  should  find  that  the  bankrupts  had  pud  more  tJian 
was  due  on  l^e  bonds  in  the  pleadings  mentioned,  that  then  the  defendants,  who 
had  admitted  assets  to  pay  the  plaintiff's  demands,  should  repay  the  said  plaintifis 
what  should  appear  to  be  overpaid,  and  deliver  up  the  bonds  to  the  plaintiffs. 

Feb.  3, 1738. — Lord  Chancellor.  The  direction  for  refimding  not  b^ug  particularly 
objected  to  by  the  petition  of  re-hearing,  I  ordered  the  cause  to  stand  over  on  defendant's 
payment  of  the  costs  of  the  day  ;  the  defendants  being  at  liberty  to  amend  th^r  petition 
of  re-hearing  in  that  particular.   (Reg.  Lib.  A.  1738,  fol.  169.) 

[602]  On  the  10th  of  March  1738,  the  cause  came  on  again  to  be  re-heard. 

Mr.  Attomey-Genercd,  Mr.  Fatakerley,  and  Mr.  Hamilton  for  the  defendants, 
the  executors  of  Sir  F.  Dashwood. 

The  decree  ought  not  to  extend  to  anv  enquiry  as  to  the  bonds  that  were  cancelled 
and  paid  off,  nor  ^e  account  to  any  but  the  subsisting  bonds. 

First,  Consider  what  the  law  allows  as  to  usurious  contracts ;  if  money  is  paid 
on  an  usurious)  contract,  the  obligor  cannot  recover  it  back  again,  Tomkins  v.  Bamel, 
iSalk.  22;  Skin.  411. 

If  money  be  paid  upon  a  mistake,  or  mere  deceit,  it  may  be  recovered  in  an  action 
for  money  paid  and  received  for  the  party's  use  :  in  Astley  v.  Reynolds,  £10  paid  more 
than  was  due,  in  order  to  get  his  goods  out  of  pawn  ;  action  brought,  Baymond,  Page, 
and  Probyn,  thought  this  case  differed  from  that  in  Salk.  upon  the  compulsion  ;  Lee, 
J.,  doubted  upon  that,  and  it  was  adjourned.  (2  Strange  915,  it  is  stated  in  Strange 
that  the  i^ntiff  had  judgment.) 

The  determination  that  after  payment  of  the  money,  the  party  to  the  usurious 
contract  may  be  a  witness,  shews  it  was  not  apprehended  that  any  remedy  could  be  had 
for  r&-funding,  Lang's  case,  Sir  Thomas  Raymond,  191. 

Second.  No  ground  for  a  court  of  equity  to  carry  this  farther  than  the  law  would 
do ;  for  the  act  of  parliament  is  the  only  ground  on  which  this  Court  can  proceed-  Such 
a  precedent  may  tend  to  overhale  things  after  a  great  length  of  time,  when  they  are 
incapable  of  explanation.  All  these  bonds  are  distinct  securities,  and  do  not  run  into 
one  another ;  and  there  is  no  instance  where  money  has  been  paid  upon  one  transac- 
tion, that  it  has  been  applied  to  another  independent  transaction  ;  besides,  the  stated 
account  and  a^eement  to  pay  £5000  and  interest  amounts  to  a  waver,  Yia^Jca-  v. 
Penrin,  Pre.  in  Ch.  50. 

Mr.  Browne,  Mr.  Noel,  Mr.  Roberts,  and  Mr.  Murray,  for  the  plaintiffs. 

First  Objection.  That  there  ought  to  be  no  decree  for  re-tunding  what  has  been 
overpaid ;  because  the  law  will  not  admit  of  recovering  back  what  has  been  paid  upon 
an  usurious  contract. 
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We  do  not  come  here  for  a  legal  demand  out  of  assets ;  but  suppose  we  did.  usury  is 
unlawful  in  itself.   In  Hoimes  [603]  v.  Hall  (1  Vin.  Ab.  269,  pi.  9),  it  is  said,  that  an 

action  would  not  lie  to  recover  money  upon  an  usurious  contract.  Tomkim  v.  Bornei, 
1  Salk.  22,  opinion  of  Treby,  C.  J. ;  a  material  difEerence  between  that  case  and  this  ; 
it  did  not  appear  that  there  was  an  over  payment ;  it  is  said  part  of  the  money  had  been 
paid,  which  might  not  be  so  much  as  was  really  lent ;  and  it  was  only  a  nisi  prius 
opinion ;  but  the  answer  is,  the  verdict  in  an  action  on  t^e  statute  could  not  be  given  in 
evidence,  in  a  suit  to  recover  the  surplus. 

But  the  case  here  is  difierent  from  what  it  is  at  law ;  this  Court  lays  hold  of  it  by 
way  of  relief  against  the  penalty  of  the  bonds ;  and  in  order  to  that  relief  an  account 
must  be  directed,  and  on  the  account  the  Court  cannot  allow  more  than  is  due  in  con- 
science. The  rule  of  equity,  CB^uitas  sequitur  legem,  does  not  follow  in  all  cases ;  in 
cases  of  young  heira,  and  marnago  brokage  bonds.  Suppose  upon  a  mortgage  there 
had  been  an  agreement  to  accumulate  interest,  whi<^  haa  been  paid  on  an  account,  it 
would  be  decreed  to  be  refunded.  Where  there  was  an  oppresave  accumulation  of 
interest,  the  Court  decreed  a  refunding,  Broadway  v.  Morecraft   (Moseley's  Reps.  247.) 

Second  Objection.  That  the  two  bonds  which  have  been  deUvered  up  are  to  be 
considered  as  a  separate  independent  transaction. 

Answer.  It  will  appear  that  the  £10,000  has  always  been  considered  as  one  gross 
sum,  and  the  interest  paid  on  it  entire  ;  the  securities  being  difierent  will  not  vary  the 
case.  The  £2000  was  paid  on  those  bondf  in  July  1724.  the  note  was  given  in  1710  ; 
as  to  the  account  insisted  upon,  it  was  not  stated ;  there  was  nothing  conclusive. 

Besides,  the  Cottons  were  at  the  time  in  such  circumstances  that  they  could  not 
dispute  the  account. 

March  10th,  1738. — Lard  Chancdlor.  It  comes  out  upon  the  account,  that  a  sum 
of  money  will  be  to  be  refunded  to  the  ^ainti&,  and  therefore  the  defendants  have 
reheard  this  cause  as  to  that  part  of  the  decree.  I  am  not  satisfied  that  this  decree  is 
wrong,  either  in  point  of  law  or  equity. 

It  is  said  that  the  bonds  dis^arged  are  a  distinct  security,  and  therefore  that  the 
matter  is  at  an  end. 

If  this  were  a  separate  independent  transaction  from  the  other  bonds,  then  that 
would  be  true  ;  but  the  note  or  agree{604G-Hi6nt  in  1710,  makes  all  the  bonds  one  entire 
transaction,  and  one  usurious  contract  in  equity. 

For  he  was  not  content  with  the  interest  reserved  on  the  bonds  themselves,  but 
afterwards  when  he  found  the  Cottons  in  distress  for  money,  obtained  this  note  from 
them,  whereby  he  was  to  be  allowed  £10  par  cent,  on  the  whole  sum,  secured  by  all  the 
bonds  till  it  was  pud. 

Therefore  I  must  consider  it  as  one  entire  loan  at  £10  per  cent.,  and  the  agreement 
extended  to  the  subsequent  bonds,  and  accordingly  £10  per  cent,  interest  has  been  paid 
on  a  subsequent  bond. 

The  receipts  given  are  likewise  for  money  due  on  all  the  bonds. 

The  argument  therefore  of  its  being  an  independent  transaction  falls  to  the  ground. 

There  is  nothing  in  this  decree  which  contradicts  the  cases  cited  at  law,  nor  is  it 
necessary  for  me  to  determine  how  the  Court  would  decree  if  the  whole  sum,  with  all 
the  interest  after  the  rate  of  £10  per  cent,  had  been  paid,  and  all  the  cases  cited  go  to  that 
point  only. 

So  was  the  case  of  TomJcins  and  Bamet  by  Treby.  the  case  upon  which  Lord  Trefry 
founds  his  judgment,  because  there  he  who  paid  the  money  was  particeps  criminist  and 
the  law  would  punish  both  equally.  But  that  is  not  the  case  of  one  who  borrows  money 
at  usury,  the  penalty  b;^  statute  is  only  on  the  lender. 

But  I  have  no  occasion  to  determine  that  point,  and  as  to  the  objectum  that  tlie  law 
by  permitting  the  party  who  borrows  to  be  evidence  after  money  paid  in  an  information 
on  the  statute  has  consequently  determined  that  there  shall  be  no  refundment ;  that 
holds  only  where  all  the  money  and  usurious  interest  has  been  paid  as  contracted  for  ; 
and  there  is  no  case  where  it  has  been  determined  that  he  might  he  evidence  where  only 
the  principal  sum  and  legal  interest  has  been  paid. 

Besides  the  verdict  in  the  criminal  proceeding  could  not  he  given  in  evidence  on  an 
action  to  recover  the  money  paid,  and  that  because  the  party  himself  may  be  evidence 
in  the  criminal  {iroceeding. 

In  this  case  it  is  not  pretended  that  all  the  money,  with  the  usurious  intei^t  too 
has  been  paid,  and  here  is  a  ground  to  found  the  jurisdiction  of  the  Court ;  the  account 
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and  relief  against  the  penalties,  which  Tould  not  hold,  in  case  the  whole  was  dis- 
charged. 

[605]  The  jurisdiction  of  this  Court  being  therefore  founded,  the  Court  must  do 
complete  iustice,  and  let  the  party  have  no  more  than  is  his  due  in  conscience,  and  there- 
fore It  is  luce  the  case  of  bargains  with  young  heirs,  and  in  many  of  those  cases,  there  has 
been  express  usury,  and  yet  the  Court  has  decreed  accounts  and  refundments. 

But  this  case  differs  likewise  from  the  usurious  cases  cited  at  law. 

For  here  the  bonds  were  not  originally  usurious  but  good,  and  made  usurious  by  the 
subsequent  agreement,  and  therefore  if  an  action  had  been  brought  on  them,  the  statute 
could  not  hare  been  ^eaded  to  them,  or  to  the  subsequent  btmds. 

Oppression  therefore  arises  singly  upon  the  note,  and  therrfore  the  case  comes  out 
that  there  has  been  money  paid  as  mterest  on  boi^,  which  is  not  due  on  the  bonds,  but 
paid  in  pursuance  of  a  void  agreement  only. 

The  nature  of  this  case  shews  distress  on  one  hand,  and  oj^ression  on  the  other,  and 
therefore  comes  directly  to  the  case  of  young  heirs. 

Decree  affirmed 

(1)  This  case,  except  the  judgment  upon  the  merits,  is  taken  from  Lord  Hardwicke's 
Kote-book ;  the  judgment  whidi  corresponds  with  the  short  heads  of  it  in  Lord  Hard- 
vncke's  Note-book,  from  a  manuscript  report. 

[6061  John  Hopkins  late  Dare,  Plaintiff ;  (1)  and  John  Hopkins,  Sarah  and  his  four 

other  Daughters  and  Others,  Defendants. 

[S.  C.  Cas.  T.  Talbot.  44 ;  1  Atk.  581 ;  1  Ves.  Sen.  268.  See  Nichdl  t.  NuJidl, 
1777,  2  W.  BI.  1162  (n) ;  Vanderplank  v.  King,  1843,  3  Hare  12  ;  East  v.  Ticyford, 
1853, 4  H.  L.  C.  556.  Explained  and  corrected,  BeUive  v.  Hodgson,  1869, 10  H.  L  .C. 
686.  SeeA6W»ST.5«m«y,1881, 17Ch.D.  217.] 

March  5th  and  I2th,  1738-9. 

J.  H. ,  by  his  will,  devises  his  real  estate  to  trustees  and  their  heirs,  to  the  use  of  them  and 
their  heirs,  upon  trust  ioTSamtiel  Hofkins,  only  son  of  John  Hopkins,  for  life,  and  after 
Ms  decease,  in  trust  for  the  first  and  other  sons  of  his  body  successivdy  in  tail  male, 
and  in  default  of  such  issue,  in  case  John  Hopkins  should  nave  any  other  son  or  sons 
of  his  body,  then  in  trust  for  all  and  every  such  other  son  and  sons  respectivdy  and 
successively,  for  life,  with  like  remainders  to  their  several  sons,  as  are  hmited  to  the 
issue  male  of  Samuel  Hopkins,  and  for  default  of  such  issue,  then  in  trust  for  the  fiist 
and  every  other  son  of  Sarah,  the  eldest  daughter  of  J ohn  Hopkins,  successively  for 
life,  with  remainder  to  the  heirs  male  of  their  respective  bodies,  with  similar  Umita- 
tions  to  the  sons  of  three  other  daughters  of  / ohn  Hopkins,  or  to  the  sons  of  any  other 
daughters,  which  he  might  afterwards  have  born,  and  for  default  of  such  issue,  in 
trust  for  the  first  and  every  other  son  of  Hannah  Dare,  successively  and  respectively 
for  life,  with  like  remainders  to  the  heirs  male  of  every  such  son,  and  after  other 
remainders,  with  the  ultimata  remainders  in  trust  for  his  own  right  heirs  ;  and  the 
testator  declared  that  none  of  the  persons  to  whom  his  estates  were  limited  for  life, 
shouM  be  in  the  actual  possession  thereof,  and  in  the  enjoyment  of  the  rents  and 
profits  of  any  other  part  thereof,  than  is  provided  by  his  will,  until  they  should  have 
respectivelv  attuned  their  ages  twenty-one  years,  and  in  the  mean  time  his  trustees 
and  their  heirs  and  executors,  were  to  make  allowances  for  their  maintenance  and 
education,  and  the  overplus  of  the  rents  and  profits  above  such  allowances,  and  after 
payment  of  his  debts  and  legacies,  should  go  to  such  person  as  should  be  entitled  to 
or  come  into  the  actual  possession  of  his  real  estate  ;  and  the  testator  gave  to  James 
Hopkins,  one  of  the  trustees,  an  annuity  of  £300  until  some  person  under  his  will 
should  come  into  the  actual  possession  of  his  real  estate  by  attaining  his  age  of  twenty- 
one  years,  and  the  rest  and  residue  of  his  personal  estate,  after  payment  of  his  debts 
and  legacies,  he  gave  to  his  executors  in  trust,  to  be  laid  out  in  the  purchase  of  lands, 
to  be  conveyed  to  his  executors  upon  the  same  trusts  as  he  had  declared  concerning 
his  real  estate ;  Samuel  Hopkins  having  died  in  the  Ufetime  of  the  testator,  and  John 
Hopkins  since  the  death  of  the  tratator  having  had  WtUtam^  another  son  bom,  who 
had  died,  and  there  being  no^issue  m^e  of  John  Hofkvas,  or  of  any  of  his  daughters, 
the  plaintiff  John  Hopkins,  late  Dare,  brought  this  bill  claiming  to  he  entitled  to  the 
estates  devised,  and  to  be  purchased  with  the  surplus  of  the  personalty  as  tenant  in 
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tail  male ;  held  that  there  was  a  sufficient  estate  in  the  truBtees  to  support  the  con- 
tingent remunders  to  the  male  issue  of  John  Hopkim,  and  of  his  daughters  living 
at  the  testator's  death,  and  that  the  plaintiff  was  not  entitled  to  the  relief  sought  by 

his  bUI. 

John  Hopkins^  the  testator,  makes  his  will,  dated  10th  of  November  1729,  in  the 
following  words : — 

"  As  to  such  temporal  estate  as  it  hath  pleased  God  to  intrust-me  with,  I  give  and  dis- 
pose there(tf  as  follows.  1  wUl  that  all  the  just  debts  which  I  may  happen  to  owe  at  the  time 
of  my  decease,  and  my  funeral  chai^ee  be  thereout  in  the  first  place  paU  and  discharged. 

"  Item.  All  thiUi  my  farms  and  utnds  called  Place  Farm,  now  in  the  occupation 
of  (the  defendant)  Jmn  Hopkins,  [607]  the  son  of  my  late  unde  Samud  Hoj^dnsj 
deceased,  and  let  to  him  at  the  yearly  rent  of  £100.  I  give  and  devue  to  my  said  cousin 
Johji  Hopkins,  for  his  life,  and  from  and  after  his  decease,  I  give  and  devise  the  same  to 
Elizabeth,  his  wife,  for  her  life,  and  from  and  after  the  decease  of  the  survivor  of  them, 
I  give  and  devise  the  same  to  my  trustees  and  executors  hereinafter  named,  and  to 
their  heirs  and  assigns  upon  the  trusts  and  for  the  purposes  hereinafter  limited  and 
declared,  touching  the  residue  of  my  real  estate,  and  as  to  all  other  my  real  estate 
whereof  or  whereunto  I  or  any  person  or  persons  in  trust  for  me  or  to  my  use,  am  is 
or  are  seised  or  intitled  in  possession,  reversion  or  remainder,  or  otherwise  howsoever, 
situate  lying  fuid  being  in  the  several  counties  in  the  will  mentioned,  I  give  and  devise 
the  same  to  my  trustees  and  their  heirs,  to  the  use  of  them  and  their  heirs  upon  the 
several  trusts,  and  to  the  several  purposes  hereinafter  mentioned  and  dedared  (that  is 
to  say),  upon  trust  for  Samuel  Hopcins,  only  son  of  m^  said  cousin  (the  defendant) 
J ohn  Hopkins,  for  his  life,  and  from  and  after  his  decease  m  trust  for  the  first  and  every 
other  son  of  the  body  of  the  said  Samuel,  lawfully  to  be  begotten  successively,  and 
according  to  priority  of  birth,  and  the  heirs  male  of  the  bod^  of  every  such  son  respec- 
tively, and  successively,  the  elder  and  the  heirs  male  of  his  body  to  take  before  the 
younger  and  the  heirs  male  of  his  body  issuing,  and  for  want  of  such  issue,  in  caae  my 
said  cousin  John  Hopkins,  shall  have  any  other  son  or  sons  of  his  body  lawfully  begotten, 
then  in  trust  for  all  and  every  such  other  son  and  sons  respectively  and  successively, 
for  their  respective  lives,  with  the  like  remainders  to  their  several  sons  successively  and 
respectively,  as  are  therein  before  limited  to  the  issue  male  of  the  said  Samuel  Hopkins, 
the  son  of  the  said  Hopkvns,  and  for  default  of  such  issue,  then  in  trust  for  the  first 
and  every  other  son  of  the  body  of  Sarah,  the  eldest  daughter  of  my  said  cousin  John 
Hopkins,  lawfully  to  be  begitten  successiTely  and  respectively,  and  according  to  priority 
of  birth,  for  their  respective  lives,  with  remainders  to  the  heirs  male  of  tAta  body  of  every 
such  son  respectively  and  successively  the  elder  and  the  heirs  male  of  his  body,  to  take 
before  the  younger,  and  the  heirs  male  of  his  body  issuing." 

The  will  then  contained  similar  limitations  to  the  sons  of  Mary,  Elizabeth,  and 
Hannah,  the  three  other  daughters  of  John  Hopkins,  and  to  the  sons  of  any  other 
daughter  which  he  might  afterwards  have  bom,  and  for  default  of  such  issue,  [6(^]  then 
in  trust  for  the  first  and  every  other  son  of  hia  cousin  Hannah  Dare,  daughter  of 
his  said  uncle  Samuel  Hopkins,  deceased,  successively  and  respectively,  according  to 
priority  of  birth,  for  their  respective  lives,  with  the  like  remainders  to  the  heiis  male  of 
the  body  of  every  such  son  respectively  and  Bucceesively  the  elder  and  the  heirs  male  of 
his  body  to  take  before  the  younger  and  the  heirs  male  of  his  body  issuing,  and  for  want 
of  such  issue,  then  in  trust  for  James  Bennett,  the  only  son  of  another  daughter  of  his 
said  uncle  Samuel  Hopkins  deceased,  for  his  the  said  James  BenneU's  life,  with  remainder 
to  his  first  and  every  other  son  lawfully  to  be  begotten  successively,  according  to  priority 
of  birth,  and  the  heirs  male  of  every  such  son  respectively  and  successively,  the  elder, 
and  the  heirs  male  of  his  body  to  take  before  the  younger  and  the  heirs  mate  of  his  body 
issuing,  and  in  default  of  such  issue,  then  in  trust  for  his  own  right  heirs  for  ever.  And 
the  testator  thereby  provided,  that  in  case  the  said  estates  should  at  any  time  thereafter 
by  virtue  of  the  limitations  thereinbefore  contained  descend  or  come  to  any  person  or 
persons  who  should  not  bear  the  name  of  Hopkins,  then  all  and  every  such  person  or 
persons  as  soon  as  they  should  respectively  come  into,  and  be  in  possession  of  the  premises 
by  virtue  of  the  limitations  aforesaid,  should  assume  and  take  his  surname,  and  coat  of 
arms,  and  in  case  any  such  person  or  persons  neglect  or  refuse  to  assume  his  simame 
and  arms,  then  it  was  his  will  that  the  said  estates  should  not  go  or  descend  to  any  such 
person  or  persons  so  neglecting  or  refusing ;  but  every  such  person  should  be  considered 
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as  if  naturally  dead,  and  in  every  such  case  the  said  eatates  sliould  go  and  descend  to  the 
next  person  in  succession,  according  to  the  limitations  aforesaid,  and  the  will  contained 
the  following  proviso  :  "  provided  also,  that  none  of  the  persons  to  whom  the  said  estates 
are  hereby  luuited  for  life,  shall  be  in  the  actual  possession  thereof,  and  in  the  enjoyment 
of  the  rents  and  profits,  or  of  any  greater  or  other  part  thereof  than  as  hereinafter  is  men- 
tioned, until  he  or  they  shall  have  respectively  attained  his  or  their  age  or  ages  of  twenty- 
one  years,  and  in  the  mean  time  until  his  or  their  severally  attuning  to  such  age,  my 
said  trustees,  and  their  heiis  or  executors  shall  make  such  allowances  thereout  for  the 
handsome  and  liberal  maintenance  and  education  of  such  person  or  persona  respecti  vely,as 
they  shall  think  suitaUe  axid  agreeable  to  his  estate  and  fortime,  anid  it  is  my  will  that  the 
overplus  of  the  said  rents  and  profits  over  and  above  the  said  annual  allov-{60dl-aQoeB, 
or  of  such  part  thereof  as  shall  remain  after  all  my  debts,  legacies,  and  funeral 
expences  shall  be  first  paid,  with  the  payment  whereof  I  have  char^^  my  real  estate,  in 
case  my  personal  estate  shall  not  be  fully  sufficient  for  those  purposes,  do  go  to  such 
person  as  shall  first  be  entitled  unto  or  come  into  the  actual  possession  of  my  said  real 
estate,  according  to  this  my  will." 

The  testator  then  gave  several  pecimiary  legacies,  and  appointed  Sir  Richard  Hopkin$, 
John  Rudge,  and  James  Hopkins,  joint  executors  of  his  will,  and  gave  to  the  said 
James  Hopkins  £500  in  money,  and  £20  for  mourning,  and  also  an  annuity  of  £300  to 
commence  from  his  death,  ana  to  be  continued  and  paid  to  him  half  yearly,  until  some 
person  under  his  will  should  come  into  the  actual  possession  of  his  real  estate  by  attaining 
his  age  of  twenty-one  years,  if  the  said  James  Hopkins  should  so  long  live,  and  oontintu 
to  act  in  the  said  trust,  and  in  case  the  said  estate  should  so  come  into  possession  in  a  leas 
number  of  years  than  ten  years  after  his  decease,  then  he  willed  that  the  annuity  of 
£300  should  be  continued  and  paid  to  the  said  Jamas  Hopkins,  for  so  long  after  the  said 
estate  should  so  come  into  possession,  as  with  the  time  he  should  before  have  received 
the  said  annuity,  would  make  up  the  whole  time  of  his  receiving  thereof  ten  years,  if 
the  said  James  Hopkins  should  so  long  live  ;  and  he  declared  his  will  to  be,  that  if  his 
personal  estate  should  prove  deficient  fully  to  answer  and  pay  all  his  debts,  funeral 
charges,  and  the  legacies  and  annuities  thereby  by  him  given,  that  then  such  deficiency 
should  be  made  go«l  out  of  his  real  estate,  or  the  rents  and  profits  thereof  :  and  all  tlie 
rest  and  residue  of  his  personal  estate,  in  case  there  should  be  any  such  after  the  pay- 
ment of  his  debts,  funerals,  legacies,  and  annuities,  he  gave  to  his  executors  in  trust  for 
the  same,  to  be  by  them  or  the  survivors  or  survivor  of  them  with  all  oonvenieat  speed, 
laid  out  in  the  purchase  of  messuages,  lands,  imd  tenements  <A  inheritance  in  the 
kingdom  of  Bngumd,  to  be  conveyed  to  his  said  executors  and  their  heirs  upon  the  same 
trusts,  and  for  the  same  purposes  as  were  thereby  declared,  touching  the  estates  he  was 
then  seised  of,  and  which  he  had  thereby  devised. 

Samuel,  the  son  of  the  defendant  John  Hopkim,  died  in  the  testator's  lifetime,  on 
the  25th  of  April  1732.  The  testator  died,  loEiving  the  defendant  Jnhn  Hopkins^  his 
heir  at  law. 

Upon  the  testator's  death,  two  bills  were  filed,  the  one  [610]  by  the  defendant  John 
Hofkins  and  his  daughters,  in  which  he  claimed  as  heir  at  law  to  be  entitled  to  the  profits 
of  the  estates  until  some  person  should  come  in  esse  capable  of  taking  by  the  will ;  and 
the  other  by  the  trustees,  praying  that  the  profits  might  be  laid  out  and  accumulated 
to  increase  the  estate. 

In  both  these  causes  the  present  plaintif!  was  a  party  defendant 

Both  causes  came  on  to  oe  heard  together  before  the  then  Master  of  the  RoUs,  m 
the  25th  of  October  1 733  ;  when  his  Honour  declared  that  the  plaintiff  John  Hopkins. 
being  the  testator's  heir  at  law,  was  entitled  to  the  profits  of  his  real  estate,  devised  to 
the  trustees,  upon  the  trusts  of  the  said  testator's  will  accrued  due  since  the  said  testa- 
tor's death,  until  some  person  should  come  in  being  who  should  be  entitled  to  an  estate 
for  life  according  to  the  limitations  in  the  will,  and  that  he  was  in  like  manner  entitled  to 
the  surplus  produce  of  the  testator's  personal  estate  after  payment  of  the  annual  sums 
charged  thereon,  and  decreed  accordingly. 

This  decree  was  affirmed  upon  appeal  by  the  Lord  Chancellor  Talbot  on  the  18th  of 
November  1734,  with  this  addition,  that  the  words  "  in  possession "  should  be  inserted 
next  after  the  clause  "  until  some  person  should  come  in  being  who  should  be  entiUed 
to  an  estate  for  lifis.'' 

On  the  18th  of  June  1736,  the  defendant,  John  Hopkins,  had  another  son  bom 
named  yfilliam,  who  died  on  the  24th  of  December  in  the  same  year. 
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Upon  his  death,  there  being  no  isBue  male  of  JoAn  Soj^eins,  or  any  of  his  daughters, 
the  pkintiff,  the  eldest  son  of  the  testator's  oousin,  Hannah  Dare,  being  of  the  age  of 
twenty-one  Tears,  assumed  the  name  of  Hopkins,  in  pursuance  of  a  direction  in  the 
testator's  will,  that  every  person  not  of  that  name  who  should  come  into  possession  of 
the  premises  thereby  devised,  should  take  the  name  of  Hopkins,  and  brought  the  present 
suit  claiming  to  be  entitled  to  the  estates  devised,  and  to  be  purchased  with  the  surplus 
of  the  peraonalty,  as  tenant  in  tail  male,  and  therefore  praying  that  the  real  estates 
devised  might  be  conveyed  to  him  in  tail  male,  and  that  the  surplus  of  the  personal 
estate  might  foe  paid  to  him  or  laid  out  in  the  purchase  of  lands  m  pursuance  of  the 
directions  in  the  will. 

Mr.  Chute,  Mr.  Noel,  Mr.  Green,  and  Mr.  Murray  for  the  plaintiff. 

The  Master  of  the  BoUs  was  of  opinion,  that  by  the  death  [611]  of  Samuel  in  the  life- 
time of  the  testator,  vX\  the  subsequent  estates  became  encutory,  in  support  of  which 
Fag's  case,  Cro.  EL  828  (see  this  case  tUfferently  reported,  Noy.  43),  was  relied  upon ; 
but  upon  the  birth  of  WUliam,  admitting  that  the  devise  to  an  unknown  son  of  John 
HopkiTis  was  good  as  an  executory  devise,  an  estate  of  freehold  vested  in  him,  and  there- 
upon all  the  subsequent  limitations  became  remainders,  and  the  remainder  to  the  eldest 
son  of  Hannah  Dare  is  the  first  vested  remainder.  If  Samuel  had  lived,  he  would  have 
taken  an  estate  for  life,  and  WiUiam  took  the  same  estate  which  Samuel  would  have 
taken.  A  devise  cannot  be  vested  as  to  the  particular  estate  and  remain  executory  as 
to  the  limitations,  expectant  upon  it ;  therefore,  there  can  be  no  executory  devise  where 
the  freehold  does  not  descend  m  the  mean  time  ;  but  in  this  case  the  freehold  has  once 
been  vested ;  the  moment  a  son  of  John  Hopkins  was  bom,  there  was  an  end  of  the 
light  of  the  heir  at  law  to  the  rents  and  profits. 

It  is  objected,  that  by  force  of  the  proviso  as  to  the  actual  possession,  no  estate 
vested  in  WiUiam,  the  infant,  before  he  attained  the  age  of  twenty-one  years,  but  the 
devise  to  him  operated  as  a  disposition  of  the  estate,  and  the  proviso  only  imposed  a 
restraint  as  to  the  enjoyment  of  the  profits,  the  object  being  to  appoint  a  kind  of 
guardian,  Taylor  v.  Biddally  2  Mod.  289,  and  the  direction  is  that  the  surpliis  rents  and 
profits  shall  be  laid  up  for  such  person  as  shall  come  into  actual  possession ;  nothing 
therefore  was  left  undisposed  of  for  the  heir  at  law. 

It  is  said  that  this  is  a  trust  executory,  and  to  be  moulded  by  a  Court  of  Equity ; 
but  this  Court  always  governs  itself  by  the  rules  of  law  as  to  the  vesting  of  estates  in 
the  first  taker,  although  it  has  gone  further  in  construing  the  extent  of  interest  which 
he  is  to  take.  In  PapUlon  v.  Voice,  2  P.  Wms.  471,  the  only  question  was  as  to  the 
nature  of  the  estate  and  interest.  In  Bala  v.  Coleman,  1  P.  Wms.  142,  Lord  Harcourt 
held  that  in  wills  the  dense  of  a  trust  must  be  taken  according  to  the  Iwal  effect  of  the 
words,  and  in  the  case  of  Howard  v.  the  Duke  of  Norfolk,  3  Ca.  in  Cn.  1,  the  Court 
disoUumed  any  authority  to  set  up  a  different  rule  of  property  from  that  which  prevails 
at  law. 

It  is  objected,  that  the  plaintifi  having  been  a  party  to  the  former  suit,  is  bound  by 
that  decree  in  that  cause,  and  that  by  the  words  introduced  therein  by  Lord  Talbot,  the 
defend-[612]-ant,  John  Hopkins,  is  entitled  to  the  rents  and  profits,  until  some  person 
shall  come  in  esse  who  will  be  entitled  to  an  estate  for  life  in  possession  ;  but  the  object 
of  those  words  was  to  prevmt  /oAn  Hopkins  from  being  turned  out  of  possession  by 
some  of  his  daughters  having  a  son,  who  might  himself  be  disappointed  by  John  Hop- 
kins having  a  second  son. 

If  these  subsequent  limitations  cannot  take  effect  as  executory  devises,  neither  can 
they  be  good  as  contingent  romainders,  because  they  are  not  come  in  esse,  within  that 
compass  of  time  which  the  law  allows ;  and  there  is  no  estate  to  support  them,  the 
le^f  estate  in  the  trustees  is  clearly  not  sufficient  for  that  purpose,  bein^  of  a  totally 
different  natiu%  This  Court  applies  the  same  rules  to  equitable  estates  which  Courts  of 
law  do  to  legal  estates,  and  a  contingent  rematader  of  a  trust  estate  requires  a  particular 
estate  to  support  it  as  much  as  a  le^  estate. 

Mr.  Attorney-General,  Mr.  Browne,  Mr.  Fataheriey,  and  Mr.  Clarke,  for  the  de- 
fendant John  Hopkins  and  his  daughteis. 

Thero  are  two  things  to  be  considered  distinctly, 

1st.  As  to  the  legafestate  devised  by  the  will 

2dly.  As  to  the  peraonal  estate  given  to  be  laid  out  in  land. 

As  to  the  first  there  are  two  points  : 

l8t.  What  was  the  testator's  intention. 
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2dl7.  What  objections  there  are  to  that  intention  heana  carried  into  effect 

As  to  the  intention  nothing  can  be  more  plain  than  that  the  testator  intended  that 

the  issue  of  John  Hopkins  should  take  before  the  plaintiff,  or  any  who  may  claim  under 

the  subsequent  Hmitationa  ;  but, 

2ndly.  It  is  said  that  this  limitation  cannot  take  efiect ;  because 

1st,  That  tlie  limitations  after  that  to  WUliam  Hojkins  are  to  be  considered  as 

contingent  remainders,  and  that  there  are  no  trustees  to  preserve  them,  and, 

2nSy,  That  these  contingent  remainders  are  not  good  in  law,  being  remainden 

after  limitations  to  persons  not  in  esse. 

3diy,  That  these  limitations  if  to  be  considered  as  executory  devises  are  too 

remote. 

It  is  contended  that  though  the  limitation  to  the  second  son  of  John  Hopkins 
was  declared  to  be  an  executory  devise  ;  yet  that  upon  its  taking  effect  all  the  subse- 
quent limitations  became  remainders.  It  ma^  be,  that  when  a  legal  estate  is  once 
vested,  all  the  subsequent  estates  are  to  be  considered  as  contingent  remamders,  though 
[613]  where  necessity  requires  it,  it  may  be  otherwise  ;  but  this  case  turns  upon  the 
estate  being  a  trust  estate,  and  it  may  be  considered  upon  the  ground  of  the  trust 
having  been  executed  by  the  birth  of  William,  and  of  all  the  subsequent  limitations 
having  been  thereby  turned  into  remainders.  The  question  i3  the  same  as  if  Samuel 
had  survived  the  testator.  We  admit  that  an  estate  of  freehold  vested  in  William 
notwithstanding  the  proviso  postponing  the  actual  possesion  till  the  age  of  twenty-one. 

Two  points  were  made  before  Lord  Talbot. 

Ist,  That  the  limitations  were  executory  devises. 

2dly,  That  if  contingent  remainders,  the  legal  estate  vested  in  the  trustees  was 
sufficient  to  support  them.  His  Lordship  having  decided  in  favour  of  the  first  proposi- 
tion, gave  no  o;»nion  upon  the  2d  point ;  but  in  a  subsequent  case  he  held  that  a  graieral 
legal  estate  in  trustees,  without  any  particular  limitations,  was  sufficient  to  support 
contingent  remainders ;  Chapman  v.  Blissett,  Ca.  Temp.  Talb.  145,  which  has  since 
been  affirmed  by  your  Lordship.  In  the  general  case  a  trust  might  have  been  declared 
to  preserve  the  contingent  remainders,  but  the  trust  actually  vested  in  the  trustees 
amounts  to  the  same  thing.  The  testator  clearly  intended  that  the  estate  given  to 
them  should  support  all  the  limitations. 

The  testator  Knew  that  he  had  created  contingent  remainders,  and  gave  the  estate  to 
the  executors  for  all  the  purposes  of  the  will ;  any  estate  of  freehold,  though  no  par- 
ticular trust  be  declared,  will  be  sufficient  to  support  contingent  remainders.  In 
Salter's  case,  Yelv.  9,  10,  though  the  rent  ceased  by  the  death  of  the  tenant  for  life, 
yet  the  estate  being  held  by  the  terretenant,  though  discharged  of  the  rent,  was  decided 
to  be  sufficient  to  support  the  remainder.  The  system  of  introducing  trustees  to 
preserve  contingent  remamders  was  adopted  because  the  law  required  that  the  freehold 
should  be  in  some  person  who  might  be  tenant  to  the  prcecipe,  out  in  the  present  case, 
the  trustees  have  the  freehold,  and  can  answer  both  in  law  and  equity. 

It  is  said  that  this  Court  will  never  support  the  limitations  of  a  trust,  which  if  it 
had  been  of  a  legal  estate  would  have  been  void  ;  but  the  trusts  of  a  term  may  be 
limited  by  deed,  otherwise  than  the  term  itself,  Chalfont  v.  Okey,  1  Ch.  Cas.  329.  The 
rule  of  conveying  trust  estates  has  never  followed  the  rule  of  conveying  legal  estates. 
If  William  had  attained  the  age  of  twenty-one,  and  had  brought  a  bill  to  have  a  con- 
veyance, the  Court  would  have  directed  the  estate  to  be  [614]  conveyed  so  as  to  preserve 
the  contingent  remainders,  Massenburg  -v.  Ash,  1  Yem.  234 ;  but  now  the  Court 
is  not  asked  to  give  to  trustee  a  legal  estate  which  they  hare  not,  but  to  use  a  legal 
estate  which  they  have.  The  Court  is  desired  to  do  no  more  than  the  testator  might 
have  done  by  strict  legal  rules.  In  Carrick  v.  Errington,  2  P.  Wms.  361,  3  Bro.  P.  C. 
412,  there  happened  to  be  a  chasm  in  the  trust,  and  the  Court  gave  the  profits  in  the 
interim  to  the  heir  at  law  as  undisposed  of. 

We  admit  that  the  subsequent  limitations  to  the  sons  of  sons  unborn  are  bad,  but 
that  will  not  aSect  the  present  question.  They  may  be  altogether  struck  out,  or  may 
more  properly  be  considered  as  creating  estates  tail,  Humberston  v.  Humhenton,  1 
P.  Wms.  332.  As  to  the  limitations  being  void  as  executory  devises,  if  they  are  so 
with  regard  to  us,  they  must  be  equally  so  with  regard  to  the  plaintiff. 

The  remaining  point,  as  to  the  personal  estate,  is  free  from  most  of  the  difficulties 
to  which  the  other  parts  of  the  case  are  subject.  It  is  a  mere  executory  trust  which 
the  Court  will  execute,  as  near  to  the  intention  of  the  testator  as  possdhle,  and  if  necessary 
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will  direct  trustees  to  be  interposed,  Hobart  t.  Stamford,  1  Bra  P.  C.  288.  Humberston 
V.  Humberston,  and  Sandys  v.  D^etoeU,  lately  decided.   (See  ante,  page  536.) 

It  was  not  decided  in  Chapnan  v.  Blisset,  that  trustees  of  the  whole  legal  estate 
were  sufficient  to  support  contingent  remainders,  for  in  that  case  the  limitation  was 
good  as  an  executory  devise,  there  being  no  immediate  estate  for  life  given  to  any 
person  in  esse.  We  contend  that  a  general  legal  estate  is  not  sufficient  to  support 
contingent  remainders  limited  of  the  trust  of  such  estate ;  but,  independently  of  tnat, 
it  wotud  not  have  been  possible  in  the  present  case  to  have  interposed  trustees  in  a 
conveyance,  so  as  to  have  preserved  these  contingent  remainders.  That  William 
Hopkins  would  have  been  tenant  for  life,  and  not  tenant  in  tail,  cannot  be  disputed ; 
it  is  so  expressed  in  the  will,  assumed  in  the  proviso,  and  understood  in  the  decree. 
How  then  could  these  remainders  have  been  preserved  during  all  the  lives  of  all  the 
unborn  sons  and  daughters  of  John  Hopkins  %  The  plans  suggested  would  tie  up  the 
estate  for  one  generation  longer  than  the  rules  of  taw  admit. 

March  Vita,  1738. — Lord  ChaneeUor,  after  stating  the  case,  gave  the  following 
judgment : — 

[615]  Two  bills  brought  in  'this  Court,  one  by  defendant  John  Hopkins  and  his 
daughters,  for  an  account  of  the  testator's  estate,  and  an  execution  of  the  trusts  of  the 
will. 

By  this  bill  Mr.  J.  HoiMns  prayed,  that  he  might  have  the  profits,  till  some  person 
came  in  esse  capable  of  taking  by  the  will,  as  part  of  the  trust  undisposed. 

The  other  bill,  the  trustees,  to  have  the  profits  laid  up  and  accumulated  to  in- 
crease the  estate. 

These  causes  came  on  to  be  heard,  before  the  late  Master  of  the  Rolls,  25th  of  October 
1733  ;  on  that  hearing  a  very  considerable  question  arose. 

It  was  admitted  on  all  hands,  that  if  Samuel  Hopkins  had  survived  the  testator, 
he  would  have  taken  an  estate  for  Ufe  in  the  trust  in  possession,  and  that  all  the  subse- 
quent limitations,  intermediate  between  the  devise  to  him  and  the  devise  to  the  now 
plaintiff,  the  first  son  of  Hannah  Dare,  would  have  been  contingent  remainders ; 
but  it  was  insisted  for  the  plaintiffs,  in  the  original  cause,  that  by  the  death  of  Samml 
Hopkins  in  the  testator's  lifetime,  the  devise  was  become  void,  and  consequently  should 
be  considered  as  not  written  in  the  will ;  that  if  the  subsequent  limitations  could  not 
take  eSect  as  contingent  remainders,  that  they  might  notwithstanding  as  an  executory 
devise,  and  that  they  should  take  effect  as  they  could,  ut  res  magis  valeat,  and  that 
the  intention  of  the  testator  might  be  fulfilled. 

On  the  side  of  the  now  plaintiff,  who  was  then  a  defendant,  it  was  insisted,  that 
by  the  death  of  Samuel  Hopkins,  the  estate  of  freehold  devised  to  him  in  the  trust 
becoming  void,  and  never  taking  effect  the  contingent  remainders  dependent  upon 
it  were  become  void,  and  that  the  law  would  not  admit  that  a  limitation,  which  in  its 
original  creation  was  a  contingent  remainder,  should  by  an  accident  happening,  one 
way  or  the  other,  be  turned  into  an  executory  devise. 

The  opinion  of  the  Master  of  the  Rolls  upon  that  point,  affirmed  by  Lord  Talbot, 
is  not  now  to  be  disputed,  and  indeed  the  plaintii!  founds  his  present  bill  upon  it,  but 
since  the  making  of  that  decree,  two  events  have  happened  which  have  given  occasion 
to  the  present  suit.  On  the  18th  of  June  1736  HoiMns  had  a  second  son  bom 
named  WUliam,  and  on  the  24th  of  December  1736  that  son  died  aged  about  six 
months  and  one  week. 

Upon  his  death,  the  plaintiff,  who  has  attained  his  age  of  twenty-one  years,  has 
brought  the  present  bill  to  have  a  settlement  of  the  trust  estate  made  by  the  trustees, 
and  to  [616]  have  the  first  estate  made  therein  limited  to  himself  in  possession,  and 
to  have  an  account  of  the  profits  during  the  life  of  William,  the  infant,  and  the  surplus 
profits  paid  to  himself.  Whether  he  is  entitled  to  such  an  immediate  conveyanw 
or  not,  will  depend  upon  the  detemiination  of  the  points  insisted  upon  on  both  sides  1 

On  the  part  of  the  plaintiff  it  has  been  contended,  that  by  the  birth  of  William. 
the  infant,  the  estate  became  vested  in  him,  and  was  no  longer  executory,  and  that 
consequently  all  the  limitations  subsequent  thereto  became  remainders,  either  con- 
tingent or  vested,  according  to  the  nature  of  the  respective  limitations,  and  as  the 
persons  to  take  were  in  esse  or  not.  That  such  of  them  as  were  contingent,  not  having 
become  vested,  either  during  the  continuance  or  at  the  instant  of  the  determination 
of  the  particular  estate  were  fallen  and  void,  and  can  now  never  take  effect,  and  that 
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from  thence  it  follows,  that  the  plaintiff  is  entitled  to  the  estate  in  possession,  as  having 
the  first  remainder  vested. 

On  the  part  of  the  defendant,  this  has  been  endeavoured  to  be  answered  three  ways : 
1st,  That  there  is  no  necessity  for  considering  the  limitations  subsequent  to  the 
second  son  of  John  Hopkins,  as  contingent  remainders,  but  that  they  may  subsist  as  so 
many  distinct  executory  devises,  and  that  in  default  of  one  taking  effect  the  other  shall 
2diy,  Another  answer,  and  that  which  was  relied  upon,  was  that,  admitting  that 
by  the  vesting  of  the  estate  in  the  infant,  William  Hopkins,  the  subsequent  limitations 
were  now  to  oe  looked  upon  as  contingent  remainders,  yet  that  they  are  not  now  de- 
stroyed by  not  vesting  during  his  I^e,  but  that  the  legal  estate  in  the  trustees  is  guffident 
to  support  them. 

Sdfy,  That  a  determinable  freehold  in  the  trust  is  descended  to  the  heir  at  law, 
and  that  is  sufficient  to  support  the  contingent  remainders  of  a  trust  estate. 

These  points  have  been  well  argued  at  the  bar,  and  some  things,  I  think,  are  clear. 

1st,  That  if  these  had  been  contingent  remainders  of  a  legal  estate,  or  a  use  executed 
by  the  statute  27  Hen.  8,  and  no  trustees  inserted  to  preserve  contingent  remainders, 
they  would  have  been  void. 

2dly,  I  think  it  is  clear  that  these  subsequent  c-ontingent  limitations  cannot  be 
supported  as  so  many  distinct  executory  devises. 

[617]  Bven  the  case  of  Higgins  v.  Derby  (1  Salk.  156),  before  Lord  Cowper,  Mich. 
Vac.  6  Anne,  hinted  at  by  Mr.  Attorney-General,  did  not  go  so  far  as  that  upon  the 
limitation  of  the  trust  of  a  term ;  the  utmost  that  was  said  was,  that  where  the  limita- 
tion to  the  son  and  the  heirs  male  of  his  body  never  took  effect  by  there  never  bong 
a  son,  the  limitation  over  to  the  daughters  might  possibly  be  good  ;  but  here  the  trust 
estates  vested  in  William,  the  infant,  at  least  for  life ;  that  was  capable  of  supporting 
a  remainder,  and  consequently  according  to  the  doctrine  in  the  case  of  Purefoy  Vi 
Rogers,  2  Saund.  380,  all  the  subsequent  limitations  must  be  considered  as  remainders 
{Rieve  v.  LoTig,  Skin.  431 ;  Carth.  310;  4  Mod.  282,  S.  G.  Nealtby  v.  Bosville,  Repe. 
temp.  Hardvncke,  258.  Walter  v.  Drew,  Com.  372.  Doe  v.  Morgan,  3  T.  R.  763. 
Ives  V.  Lagge,  in  note.  3  X.  B.  488) ;  and  in  truth  they  were  so  many  parts  of  the  same 
executory  devise,  and  when  that  once  became  vested  in  the  first  tt^r,  it  could  be  no 
longer  executory. 

The  case  then  is  brought  to  this  question,  and  I  think  was  in  effect  admitted  to 
be  so  by  the  counsel  for  the  defendants,  whether  the  legal  estate  vesting  in  the  trustees 
will  support  these  remainders. 

Before  I  proceed  to  consider  this,  I  would  observe,  that  it  is  not  necessary  to  bar 
the  plaintifi  from  having  an  immediate  conveyance,  that  all  the  contingent  limitations 
intervening  between  the  estate  limited  to  Samuel  HophiTis,  and  that  to  the  plaintiff, 
should  be  good  subsisting  contingent  remainders ;  it  is  sufficient  if  some  of  them  are 
good,  for  then  so  long  as  they  continue,  the  plaintiff  cannot  be  let  in. 

Upon  considering  this  question,  I  am  of  opinion  that  the  legal  estate  in  the  trustees 
is  sufficient  to  support  some  at  least  of  these  contingent  reminders  (so  Chapman  v. 
Blisset,  ante,  p.  328.  Bobinson  t.  Bobinson,  2  Yes,  230).  For  this  I  go  upon  two 
grounds : — 

first.   The  plun  intention  of  the  testator,  as  declared  by  his  will. 

Secondly.   That  this  intention  is  consistent  with  the  rules  of  law,  and  the  common 

principles  of  equity. 

First.  As  to  the  intention  of  the  testator,  the  plaintiff  comes  before  the  Court 
in  a  very  xmfavourable  light,  claiming  under  the  will  and  bounty  of  the  testator,  and 
at  the  same  time  endeavouring  to  defeat  it.  This  indeed  has  been  [618]  retorted  on 
the  defendant,  the  heir  at  law ;  but  the  case  of  the  heir  at  law  is  very  different,  for 
he  does  not  claim  by  the  will  or  intention  of  the  testator,  but  only  asks  what  is  not 
given  from  him.  The  testator  could  not  have  framed  his  will  so  that  nobody  should 
take  any  part  of  his  estate ;  if  it  could  have  been  done,  it  would  have  been  as  likelj 
to  have  happened  in  this  case  as  in  any. 

But  to  consider  and  apply  the  testator's  intention  to  this  point.  [He  devisrs 
his  real  estate  to  trustees  and  their  heira,  to  the  use  of  them  and  their  heiis,  so  that  it 
is  a  clear  use  executed  by  the  statute,  upon  the  several  trusts,  and  to  the  aereral 
purposes  thereinafter  mentioned  and  declared  ;  these  words  were  properly  and  stron^y 
relied  upon  for  the  defendant,  as  declaring  his  intention  that  the  legal  estate  so 
given  should  be  used  to  serve  and  support  all  the  trusts  and  limitations  after 
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declared ;  he  then  proceeds  to  limit  the  trusts,  and  when  he  comes  to  the  after 
bom  sons  of  John  Hojikins,  he  says,  "In  case  my  said  coiisin  John  Hopkins 
shall  have  any  other  eon  or  sons,  then  in  trust  for  all  and  every  such  other  son 
and  sons  lespectiTely  for  their  lives,  with  the  like  remainders  to  their  several 
aoDB  aa  are  neremfaefore  limited  to  the  issue  male  of  Samuel  Hopkins^  son  of 
the  said  John  Hopkins ;  so  that  he  expressly  declares  that  they  should  be  trustees  for 
such  after  bom  sons,  and  consequently  the  Court  is  to  make  a  construction  to  support 
it  in  such  manner  as  they  can.]  (This  part  of  the  judgment  within  brackets  is  talcen 
from  another  manuscript ;  in  Lord  Hardwicke's  manuscript  there  appears  only  the 
following  words  :  "  state  the  several  expressions  in  the  will  material  to  this  purpose.") 
But  though  this  was  his  actual  intention,  if  it  is  contrary  to  the  rules  of  law  and  equity, 
it  must  be  overruled  and  rejected. 

Let  us  therefore  consider  in  the  second  place,  whether  it  is  consistent  with  the 
rules  of  law,  and  the  common  principles  of  equity. 

The  great  objection  to  this  has  been,  that  by  law  a  contingent  remainder  must  vest 
during  uie  continuance  of  the  particular  estate,  or  90  instanli,  that  it  determines,  or 
else  it  is  destroyed,  according  to  Arr^'«  case,  and  all  the  authorities.  That  the  only 
method  found  out  to  avoid  this,  since  the  resolution  in  Ckudleigh*s  case,  has  been  to 
create  a  particular  estat*  of  freehold,  and  vest  it  in  trustees,  to  support  the  contingent 
remainder ;  and  that  there  is  no  such  limitation  in  this  cose ;  and  that  it  is  the  maxim 
of  this  [619]  Court,  that  trust  estates,  which  are  the  creatures  of  equity,  shall  be 
governed  by  the  same  rules  as  legal  estates,  in  order  to  preserve  the  unif  jrm  rule  of 
property  :  and  that  the  owner  cf  the  trust  shall  have  the  same  power  over  the  trust 
as  he  would  have  had  if  he  had  the  legal  estate  for  the  like  interest  or  extent. 

This  is  undoubtedly  true  in  general,  but  it  affords  no  just  conclusion  to  the  present 
case,  and  that  for  three  rraaons  : 

First,  Because  the  ground  and  foundation  which  the  common  law  goes  upon,  in 
making  a  contingent  remainder  void  in  such  a  case,  does  not  hold  in  the  case  of  a  trust 

Secondly,  Because  to  allow  of  this,  will  not  affect  or  restrain  any  rightful  power 
of  alienation  in  the  cestui  que  trust,  which  the  law  allows  to  the  owner  of  a  legal  estate, 
and  consequently  does  not  tend  to  a  perpetuity. 

Thirdly.  Because  to  require  a  more  distinct  limitation  to  support  the  contingent 
remainders  in  such  a  case  of  a  mere  trust  would  be  wholly  vain  and  nugatory. 

1.  As  to  the  first  of  these  reasons  :  the  ground  upon  which  the  common  law  requires 
a  contingent  remainder  to  vest  either  during  the  continuance  of  the  particular  estate, 
or  eo  instanti,  that  it  determines,  is  that  a  freehold  cannot  be  in  abeyance ;  there  must 
be  a  tenant  of  the  freehold  to  perform  the  services  due  in  respect  of  the  land,  and  to 
answer  in  a  vrmcipe,  and  to  all  writs  to  be  brought  concerning  the  realty,  otherwise 
there  would  oe  a  railure  of  justice. 

But  this  cannot  hold  in  the  case  of  a  trust  or  equitable  estate.  The  trustee  is  tenant 
of  the  freehold  liable  to  perform  all  services,  to  answer  to  all  prcBcipes,  and  though  a 
similar  mischief  was  endeavoured  to  be  shewn  in  equity  from  the  want  of  a  proper 
person  to  answer  to  demands  and  to  be  bound  by  decrees  here,  that  consequence  will 
not  follow ;  for  let  there  be  ever  so  many  limitations  in  contingency  upon  the  trust, 
it  is  BuflRcient  to  bring  the  trustees  before  the  Court  together  with  the  first  person 
who  has  a  remainder  of  inheritance  vested,  and  the  estate  itself,  and  all  parties  that 
may  hereafter  become  interested,  will  be  bound  by  the  decree  unless  there  be  fraud 
or  collusion. 

There  is  a  very  great  opinion,  that  this  maxim  of  the  common  law,  that  there  must 
be  a  tenant  of  the  freehold,  was  never  drawn  over  and  applied  to  the  case  of  uses  before 
the  statute  27  Hen.  8,  whilst  they  remuned  mere  trusts. 

[620]  It  is  laid  down  by  Mr.  Justice  Gawdy,  in  Chudleigh\t  case,  1  Co.  1 35  a.,  that 
before  the  statute,  if  a  man  had  made  a  feoffment  to  the  use  of  one  for  years,  and  after- 
wards to  tlie  use  of  the  right  heirs  of  J.  S.  who  was  then  living,  this  limitation  had 
been  good,  for  the  feoffees  remained  tenants  of  the  freehold ;  but  such  a  limitation 
after  the  statute  is  void. 

This  is  a  plain  authority  that  the  freehold  in  the  feoffees  to  uses  before  the  statute, 
who  were  then  mere  trustees,  was  sufficient  to  support  the  contingent  remainder  of 
the  trust.  (Note  in  Lord  Hardwicke's  handwriting,  1  Williams,  56.  In  the  case 
of  Bampfield  v.  Popham,  it  is  said  that  Trevor^  C.  J.,  in  his  argument  cited  a  case  of 
Penhay  con.  BurraU^  in  Cane.  1699,  wherein  it  was  held  that  if  there  be  txstui  que 
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trust  fur  life,  remainder  to  his  first  and  other  sons  in  contingency,  ttiat  cestui  que  trust 
for  life  cannot  destroy  the  contingent  remainders.  This  is  in  point,  but  at  the  tiii|e  of 
my  delivering  this  opinion  that  book  was  not  published.) 

2ndly,  My  second  reason  is,  that  to  allow  of  this,  will  not  aJfect  or  restrain  any 
rightful  power  of  alienation  in  the  cestui  que  trust,  which  the  law  allows  to  the  owner 
of  a  legal  estate,  and  consequently  wiU  not  tend  to  a  perpetuity.  If  this  were  other- 
wise it  would  create  a  very  considerable  objection  indeed. 

Before  the  statute  27  Hen.  8,  the  judges  and  sages  of  the  common  law  gave  uses 
very  hard  names,  and  called  them  the  product  of  fraud,  and  subreniTe  of  tiie  rules  of 
real  property. 

To  remedy  these  mischiefs  the  statute  was  made  to  execute  and  bring  the  estate 
to  the  use  that  after  the  statute  the  ustui  que  use  might  be  seised  of  the  estate  at  law 
in  like  manner  as  before  the  statute  he  was  of  the  use  in  equity. 

This  the  judges  at  first  professed  to  adhere  to,  but  notwitlistanding  that,  the  neces- 
sities of  mankind,  the  reasonable  occasions  of  families  to  make  iise  of  their  estates 
compelled  them  in  a  little  while  to  give  way  to  such  limitations  of  uses  as  would  by 
no  means  be  admitted  of  a  common  law  fee.  Future  contingent  uses,  springing  uses, 
executory  devises,  powera  over  uses,  all  foreign  to  the  notions  of  common  law  were 
let  in  by  the  construction  of  the  judges  them-{621}-selres ;  but  still  they  adhered  to  their 
doctrine  that  there  could  be  no  such  thing  as  a  use  upon  a  use,  but  where  the  first  use 
was  declared  to  any  person  there  it  was  executed  and  must  vest  for  that  estate. 

Therefore  if  a  man  limited  land  to  A.  and  his  bars,  to  the  use  of  B.  and  his  heirs 
in  trust,  for  or  to  the  use  of  C.  and  his  heirs,  the  use  was  executed  in  B.  B.  had  the  estate 
by  the  statute  and  C.  could  take  nothing. 

Of  this  construction  courts  of  equity  laid  hold,  and  said  however,  the  intention 
of  the  party  was  to  be  supported ;  it  was  plain  B.  was  designed  to  take  no  benefit 
to  himself ;  the  conscience  of  S.  was  affected,  and  it  was  still  a  trust  in  equity  to  be 
executed  by  subpcena.  To  this  the  reason  of  mankind  assented,  and  it  has  stood  ever 
since.  So  that  a  statute  thus  solemnly  and  pompously  introduced,  has  by  this  strict 
contruction  to  avoid  a  use  upon  a  use  at  law  been  reduced  to  have  no  other  effect,  but 
to  add  two  or  three  words  at  most  to  a  conveyance. 

It  is  true  this  could  not  have  been  endured,  if  courts  of  equity  had  not  in  general 
*  allowed  those  trust  estates  to  have  same  consequences  in  point  of  property  with 
legal  estates,  and  given  the  owner  of  the  trust  in  equity  the  lUce  power  of  alienatkin 
over  the  trust  estate,  as  he  would  have  had  over  the  use  if  it  had  b&en  an  use  executed 
by  the  statute. 

Therefore  tenant  in  tail  of  a  trust  may  bar  the  issue  by  fine. 

Tenant  in  tail  of  a  trust,  with  remainders  over,  may  dock  those  remainders  by 
common  recovery  {North  v.  Ckampemoon,  2  Ch.  Ca.  78.  Carpenter  v.  Carpenter, 
1  Vem.  440) ;  nay,  some  have  gone  further,  and  said  by  bargain  and  sale  enrolled 
{Carpenter  v.  Carpenter,  1  Vern.  440.  Beverley  v.  Beverley,  2  Vem.  133.  Contra^ 
Legatt  v.  Sewell,  2  Vern.  552,  but  now  a  recovery  to  bar  equitable  estates  is  necessary, 
Badford  t.  Wilson,  3  Atk.  815.  Kirkham  v.  Smith,  1  Ves.  268.  Bumaby  v.  Griffin, 
3  Ves.  277.   Fletcher  v.  ToUet,  5  Ves.  13.) 

All  these  are  common  assurances,  and  rightful  methods  of  conveyancing. 

But  it  has  never  yet  been  aUowed,  that  in  a  trust  estate,  the  like  estates  may  be  gained 
or  transferred  by  wrong,  as  might  be  by  the  common  law  of  the  legal  estate  : 

Therefore  upon  a  trust  in  equity,  no  estate  can  be  gained  by  disseisin,  abatement, 
or  intrusion.  It  is  true  there  may  be  a  disseisin,  abatement,  or  intrusion  upon  the 
trustee,  and  [622]  that  may  consequentially  afEect  the  cestui  que  trust,  but  that  is  as  it 
afiects  and  binds  the  legal  estate  ;  but  of  the  mere  trust  or  equitable  interest,  there 
can  be  no  such  thing  whilst  the  trustee  continues  in  possession  of  the  land. 

To  apply  these  instances  to  this  cose  the  destruction  of  contingent  remainders  by 
the  act  of  the  tenant  for  life  is  considered  in  law  as  a  wrong  without  a  remedy,  the 
law  books  call  it  a  tortious  act ;  and  it  is  so  strongly  such,  that  it  is  a  forfeiture  of  his 
own  estate,  and  from  that  cause  works  the  destruction  of  the  remainder.  Now.  if 
equity  has  never  yet  suffered  any  other  of  the  wrongful  acts  already  mentnned.  or 
any  thing  similar  to  them,  to  gain  or  transfer  an  estate  in  a  trust,  whilst  the  trustee 
continued  in  possession  ;  what  reason  can  be  given  why  this  should  take  place,  or  why 
the  Court  should  strive  to  preserve  this  power  to  the  cestui  que  trust  for  life,  the  executton 
whereof  the  law  itself  calk  a  wrong. 
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[It  is  in  this  respect  to  be  compared  to  the  cases  of  merger,  for  though  it  is  the 
doctrine  of  this  Court,  that  the  rules  of  property  and  conrenienc&  hold  in  the  same 
manner  vith  respect  to  trusts  as  to  legal  estates,  to  prevent  perpetuities ;  yet  in  the 
cases  of  merger  there  are  many  instances  where  there  would  be  mergers  of  legal 
estates,  and  yet  courts  of  equity  have  never  suSered  mergers  of  tniste,  where  the  legal 
estate  continued  in  the  trustees,  but  have  been  against  the  merger,  if  the  justice  of  the 
case  required  it.]  (This  part  of  the  judgment  within  brackets  is  taken  from  Atkyng  ; 
in  Lord  Hardwicke's  manuscript  the  following  vrords  are  only  used  "  Cases  of  Merger." 

The  third  reason  I  relied  upon  was,  that  in  the  case  of  a  mere  trust  where  the  miole 
fee  is  in  the  trustees,  to  require  a  new  distinct  limitation  to  support  the  contingent 
remainders,  would  be  wholly  vain  and  nugatory. 

This  is  almost  self-evident.  Suppose  the  testator  had  in  his  will,  after  the  limita- 
tions to  Samuel  Hopkins  and  his  issue,  gone  on  and  said,  remainder  to  J.  N.  and  /.  8., 
and  their  heirs  in  trust  to  preserve  contingent  remainders,  could  J.  N.  and  J.  8,  have 
taken  any  estate  either  in  law  or  equity  t 

It  is  plain  they  could  not ;  not  in  law,  use  upon  an  use,  not  in  equity,  for  the  trustees 
first  named  having  the  whole  fee,  are  trustees  for  all  the  cestui  qua  trusts  that  can  take 
[623]  under  this  will,  and  they  must  have  the  profits  so  far  as  it  is  disposed. 

Suppose  he  had  made  this  limitation  to  Sir  B,  Hoj^cins,  &o.,  the  first  trustees,  could 
they  liave  taken  any  thii^  more  t  No,  it  would  have  been  repetitaon  and  tautology  ; 
and  they  must  have  been  in  by  the  first  devise  of  the  fee  simple. 

The  principal  objection  to  this  has  been,  that  the  legal  estate  in  the  trustees,  and  the 
equitable  estate  in  the  cestui  que  trusts  are  things  entirely  of  different  natures,  and  you 
cannot  draw  over  and  apply  the  one  to  support  a  contingent  remainder  of  the  other  ; 
and  you  might  as  well  make  use  of  the  estate  limited  to  trustees  to  uses  executed  by  the 
statute  to  support  a  contingent  remainder  of  the  use,  after  the  determination  of  the  par- 
ticular estate  in  the  use. 

Answer.   I  admit  the  legal  estate  in  the  trustees  is  of  a  different  nature. 

But  still  it  remains  in  them  to  serve  and  support  all  the  trusts. 

But  upon  the  statute,  it  is  quite  otherwise. 

The  words  are,  "  Every  person  that  shall  have  any  such  use  shall  be  seised  of  and 
"  adjudged  to  be  in  the  lawful  seisin  and  possession  of  the  lands,  to  aQ  intents,  construc- 
"  tions  and  purposes  of  such,  and  the  like  estates  as  they  might  have  had  in  the  use  ;  and 
"  that  the  estate  that  was  insuch  person  that  should  be  seised  to  the  use  of  another  person 
"  shall  from  thenceforth  be  clearly  adjudged  to  be  in  him  or  them  that  have  such  use." 

By  the  operation  of  these  words,  the  legal  estate  is  executed  to  the  uses,  and  the 
cestui  que  trust  has  the  legal  estate  limited  just  in  the  same  manner  as  the  use  was  to  him. 

The  consequence  of  this  is,  that  as  to  persons  in  esse,  it  vested  and  became  executed 
immediately  ;  as  to  persons  not  in  esse,  where  the  uses  were  contingent,  it  vested  as  they 
came  in  esse,  provided  they  came  in  esse  in  such  time  as  the  law  required  they  should 
do  to  take  the  legal  estate,  iot  now  it  was  become  a  legal  estate. 

It  they  did  not  come  in  esse  in  due  time,  the  estate  must  go  on  immediately  to  the 
next  remainder-man  as  it  would  have  done  if  it  had  been  a  common  law  fee,  for  so  the 
statute  required. 

Thus  the  Judges  construed  it  in  ChadleigKs  case,  and  if  the  estate  once  goes  over  to 
any  person  by  virtue  of  the  deed  or  will,  so  that  he  takes  as  a  purchaser,  it  can  never  be 
drawn  back  again. 

[62C  l^i^  shews  that,  as  to  this  question  there  can  be  no  reasoning  from  the  cases  of 
uses  executed  by  the  statute  to  the  case  of  a  mere  trustnot  executed  by  the  statute.  They 
stand  on  different  foundations. 

These  are  the  reasons  which  govern  my  judgment  upon  this  point,  and  I  own  I  can 
see  no  inconvenience  from  it. 

It  must  be  admitted  that  the  testator  might  have  done  this  (I  mean  at  least  as  to  part 
of  these  remainders)  if  he  had  used  proper  words  for  it ;  and  if  he  has  clearly  expressed 
his  intention,  this  Court,  which  is  to  direct  a  settlement  of  his  estates  accoidinf  to  his 
intention,  as  far  as  it  may  stand  with  the  rules  of  law,  is  to  take  the  proper  meuods  to 
supply  the  defect. 

The  authorities  for  this  are  very  strong.  Sir  John  Hdbart  v.  The  Earl  and  Countess 
of  Stamford^  adjudged  in  this  Court  before  Lord  Chancellor  Cowper  the  19th  of  Decem- 
ber IW. 

[Notwithstanding  the  distinction  taken  upon  it,  it  is  a  strong  authority  for  this 
purpose. 
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Serjeant  Maynard  "  devised  his  estate  to  trustees,  and  their  heirs,  and  declared  after 
"  his  wife's  death,  they  should  convey  the  estate  to  the  uses  of,  and  in  trust  for  ^  S.  H. 
"  for  life,  remmnder  to  the  first  son  for  ninety-nine  years,  if  he  so  long  live,  remainder  to 
"  the  heirs  male  of  such  first  son,  remainder  to  the  Countess  of  Stamford  for  life,  renuun- 
"  der,  &e.  A  conveyance  was  directed  according  to  the  will,  exceptions  were  taken  to  the 
"  draft  of  the  conveyance  ;  Xiord  Cowper  declared,  that  where  articles  or  a  will  were 
"  improper  or  informal,  the  Court  was  not  to  direct  a  conveyance  according  to  such 
"  improper  directions,  but  in  a  proper  and  legal  manner,  which  might  best  answer  the 
"  intention  of  the  parties,  and  conceived  the  intention  to  be,  that  the  estate  should  be 
"  secured  so  far  as  the  rules  of  law  will  admit  before  cross-remainders  should  take  place ; 
"  and  therefore  ordered  accordingly  upon  an  appeal  to  the  House  of  Lords,  alled^ng 
"  that  this  was  making  a  different  settlemmt,  the  order  was  affirmed  upon  that  prinaple, 
"  that  a  trust  estate  being  in  its  nature  executory,  it  is  Incumbent  on  the  Court  to  follow 
"  the  intention  of  the  parties  as  far  as  the  rules  of  law  will  admit."]  (This  part  of  the 
judgment  within  brackets  is  taken  from  Atkyns,  in  Lord  Hardwicke^s  manuscript,  the 
following  words  are  only  used,  "  Vide  Case.") 

[625]  Humberston  v.  Humherslan,  25th  January  1716,  Reg.  Lib.  1716,  Lib.  A.  529 
(2  Vem.  737  ;  1  Eq.  Ca.  Ab.  207,  pi.  8  ;  S.  C.  1  P.  Wms.  332.  n.  1),  in  this  Court  before 
Lord  Chancellor  Cowper ;  Matthew  Humberston  devised  his  real  estate  to  the  Draper's 
Company  and  their  successors,  in  trust  to  convey  it  to  the  plaintiff  for  life  only,  and  after 
his  decease  to  his  first,  &c.,  sons  for  their  lives  only,  and  the  issue  male  of  their  bodies 
successively  for  their  lives  only,  and  for  want  of  such  issue  to  fifty  other  persons  of  the 
name  of  Humbentoa  for  life  <Hily,  with  remainders  to  their  several  sons,  vad  th^r  issue 
male  of  such  sons  for  their  lives  only  successively. 

A  bill  was  brought  in  this  Court  for  execution  of  the  trusts,  Lord  Cowper  of  o^niiion 
thatanattempt  to  make  a  perpetual  succession  of  estates  for  life  was  run  and  not  practic- 
able, but  however  there  ought  to  be  a  strict  settlement  made,  and  the  intention  of  the 
testator  followed  as  far  as  the  rules  of  law  would  admit,  and  decreed  that  the  master 
do  see  a  settlement  made  of  the  trust  estate,  pursuant  to  the  will,  with  limitations  to  the 
several  parties  named  to  be  tenants  for  Ufe  in  the  will,  and  to  the  heirs  males  of  their 
bodies  in  strict  settlement  according  to  the  course  of  law  ;  and  if  any  of  the  parties  who 
are  made  tenants  for  life  have  any  issue  male  living,  their  names  are  to  be  inserted  in  the 
deed  of  settlement. 

The  words  in  this  decree — a  strict  settlement  according  to  the  course  of  law,  necessarily 
import  a  direction  to  insert  trustees  to  preserve  contingent  remainders. 

The  cases  of  Sandys  and  Sizvxli  (see  ante,  page  536)  folbwed  this,  but  as  that  is  so 
lateh'  determined  and  rests  only  on  my  own  opinion,  I  don't  mention  it  as  an  authority. 

It  may  be  observed  on  these  cases  that  how  improperly  and  inartificially  soever  a 
testator  makes  his  will,  this  Court  takes  notice  whether  he  intends  a  strict  settlement, 
and  will  direct  such  a  settlement,  as  far  as  the  lawful  methods  of  conveyancing  will 
admit,  although  he  might  design  or  direct  something  further. 

Objection.   Distinction  taken  between  those  cases  and  the  present. 

Those  were  executory  trusts,  where  the  will  directed  a  conveyance. 

Here  no  such  directwi,  but  an  immediate  trust  executed,  and  declared  by  the  will. 

[626]  Answer.  Such  expression  sometimes  used,  but  seems  a  distinction  almost 
without  a  difference. 

All  trusts  not  executed  by  the  Statute  of  Uses,  are  executory  in  this  Court,  and 
whether  the  will  or  deed  expressly  directs  a  conveyance,  tibis  Court  must  decree  one, 
when  assisted  by  proper  parties  at  a  proper  time,  according  to  the  nature  of  the  trust. 

But  allowing  all  the  weight  to  this  distinction  that  can  be  desired,  here  are  plain 

declarations  of  the  testator's  intention  that  this  should  be  an  executory  trust,  and  a 
strict  legal  conveyance  be  made  in  due  time  by  his  trustees. 

Vide  the  will.   Proviso  as  to  the  profits  till  any  tenant  for  life  attain  the  age  of 

twenty-one. 

Clause  giving  the  £300  p&r  annum  to  James  HofMns  till  some  person  comes  into  pos- 
session. 

Clause  as  to  the  personal  estate  which  is  clearly  executory,  and  dvrected  to  he  laid  tmt 
in  lands,  and  the  lands  settled  upon  the  same  trusts,  and  to  the  sama  purposes. 

But  be  this  point  as  it  may,  the  case  of  Chapman  and  Blisset,  decreed  by  Lord  Talbol, 
24th  November  1 735,  is  a  clear  authority,  that  the  legal  estate  in  the  trustees  will  sup- 
port the  oontin^^t  remainders  even  of  a  trust  declarwl  by  a  will,  where  no  conveyance 
was  ttpressly  directed. 


Digitized  by 


WEST  T.  HARD.  627. 


HOPKINS  V.  HOPKINS 


1119 


[The  case  was,  J.  Blisset,  *  after  several  directions  and  charges  upon  his  real  estate, 
"  devised  all  other  his  real  estates  to  trustees  and  their  heii^,  in  trust  to  pay  his  son  J.  B. 
"  quarterly  £37, 10«.  during  his  life,  and  if  there  were  any  child  or  children,  he  gave  the 
"  rest  and  residue  of  his  real  estate  for  the  education  and  benefit  of  such  child  or  children, 
**  and  if  bis  son  married  with  such  consent  as  the  will  mentions,  £100  per  annum  to  his 
"  wife;  if  without,  £1 0  per  annum,  and  after  his  said  son's  decease,  gave  one  moiety  of  the 
"  said  trust  estate  to  such  child  or  children,  their  respective  heirs,  executors,  and  assigns, 
"  the  survivor  of  them,  &c. ,  and  the  other  moiety  to  the  child  or  children  of  Joseph,  &c., 
"  and  if  /.  B.  died  without  issue,  to  such  child,  &c. ,  of  my  daughter,  &c. ,  with  a  remainder 
"  over ;  tlie  testator  dies ;  /.  B,  marries,  and  has  a  son,  then  died ;  Jose^j  who  was 
"  the  testator's  grandson,  had  no  son  bom  at  the  time  of  the  death  of  J.  B.  but  had  a 
*  son  four  years  after,  and  upon  this  a  bill  [627]  brought  by  the  heir  at  law,  inusting 
"  that  these  limitations  were  void,  particularly  as  to  the  son  of  Joseph,  not  being  bom 
"  tall  four  years  after  the  death  of  J.  B." 

The  first  question  was,  whether  it  was  to  be  considered  as  a  legal  estate  subsisting  in 
the  trustees,  or  whether  it  was  not  a  use  executed  by  the  statute  ?  Lord  Talbot,  and  my- 
self on  a  rehearing,  were  of  opinion,  "  that  the  legal  estate  in  fee  was  in  the  trustees, 
"  and  all  the  limitations,  in  the  subsequent  interests,  were  trustfi." 

The  next  question  was,  whether  the  limitation  to  the  son  of  Joseph  was  good  1  and 
if  so,  whether  as  an  executory  devise  or  a  contingent  remainder  1  Lord  Tawot "  was  of 
"  opinion,  that  it  might  be  good  even  as  an  executory  devise,  in  a  legal  limitation,  and  the 
"  only  objection  was,  that  the  limitation  was  in  veroa  de  prmenti :  but  he  said  the  words 
"  were  to  be  conmdered  as  the  testator  meant  them,  that  he  knew  Joseph  was  an  infant 
"  and  young,  and  devising  a  moiety  to  his  child,  knowing  he  had  none,  must  necessarily 
intend  it  future,  and  therefore  it  was  impossible  to  shew  an  intention  more  clearly  of 
"  children  thereafter  to  be  bom.  But  he  went  on,  that  when  J.  B.  had  a  child  bom, 
"  that  had  a  freehold  in  the  trust  during  the  life  of  J.  B.  whether,  after  that,  it  was  to  be 
**  considered  as  an  executory  devise,  or  a  contingent  remainder,  the  child  of  J.  B,  having 
"  a  kind  of  freehold  in  the  trust  itself  1  He  held,  that  if  taken  as  a  remainder,  in  case 
"  of  a  limitation  of  legal  estate,  it  was  clearly  void,  for  the  freehold  would  be  in 
"  abeyance  for  four  years,  between  the  death  oi  the  son  of  /.  B.  and  the  birth  of  the 
"  son  of  Joseph ;  but  he  said,  the  reason  of  that  tule  f  uled  in  the  case  of  tmsta,  and  was  of 
'  opinion,  that  the  first  estate  in  the  trustees  preserved  the  whole  trust,  and  therefore, 
"  whether  it  was  to  be  considered  as  an  executory  devise,  or  contingent  remainder  of  a 
**  trust,  that  it  was  ^ood,  and  that  the  plaintifi  vas  entitiod  to  a  moiety.']  (This  part  of 
the  judgment  withm  brackets  is  taken  from  Atkins  ;  in  I^rd  HwrdwUke^s  manuscript 
the  following  words  are  only  used,  **  Vide  the  case  of  Chapman  and  Blis^ty  and  state  it.  ) 

There  is  a  third  question  remaining,  which  is  this  : 

While  the  contingent  remainder  BubsiBta,  the  equitable  right  to  the  profits  must  be 
in  the  heir  at  law,  and  that  will  in  equity  be  a  freehold  in  the  trust,  determinable  upon  the 
birth  of  any  other  son,  it  was  insisted  that  may  be  sufl&cient  to  support  the  contingent 
remainder. 

I  shall  not  lay  much  stress  on  this  point,  because  I  think  it  is  not  wanting,  and  I  own 
I  took  it  to  be  clearly  otherwise  when  it  was  mentioned  at  the  bar  :  but  by  reflecting  up- 
on it  [628]  I  apprehend  more  may  be  said  to  maintain  it  thui  I  was  then  aware  of. 

The  objection  to  it  is  this,  that  the  particular  estate,  and  the  remainder,  must  be 
Created  at  the  same  time,  as  making  pajts  of  the  same  estate.  This  the  ^neral  mle ; 
but  it  is  equally  the  mle  that  where  tne  ancestor  has  an  estate  for  life,  and  lui  estate  is 
limited  to  the  heirs  of  the  body  when  they  are  to  make  one  estate  tail,  that  must  be  by 
the  same  conveyance. 

And  yet  this  has  been  held  to  be,  when  the  estate  for  life  has  not  been  limited  by  tba 
conveyance,  but  by  way  of  resulting  use. 

This  was  resolved  by  three  Judges;  Hale,  C.  J.,  Wyld,  and  Bainsford,  agunst 
Tunsden,  in  the  case  of  Pybus  and  Mitford,  I  Vent.  372. 

The  case  was,  Michael  Mitford  covenanted  to  stand  seised  of  the  lands  in  question, 
to  the  use  of  his  heirs  male,  begotten  or  to  be  begotten  on  the  body  of  his  second  wife, 
and  died ;  at  the  time  of  making  the  deed  he  had  issue  BaXph^  a  son  by  the  second  wife. 

HaUy  Wyld,  and  Eawuford  held,  that  in  this  case  the  use  returned  or  resulted  by 
operation  of  law  to  Michael,  the  covenantor,  for  life,  which  being  conjoined  to  the 
estate  limited  to  the  heirs  male  of  his  body,  made  an  estate  tail ;  and  that  this  estate 
for  Ufe  arising  by  operation  of  law  was  as  strong  as  if  it  had  been  expressly  limited  to 
him  for  his  life,  and  after  his  decease  to  the  heirs  male  of  his  body. 


Digitized  by 


1120 


HOPKINS  V.  HOPKINS 


WBR  T.  HABD.  m. 


Now,  if  the  estate  for  life,  which  was  part  of  the  old  use  remaining  in  MvJiael,  might 
unite  and  be  connected  with  the  limitation  in  tail  created  the  conveyance,  so  as  to 
make  one  estate  tail  why  may  not  the  resulting  trust  of  the  freehold  su]^Nirt  the  con- 
tingent remainders,  though  not  created  toother  with  it  1 

There  seems  to  me  to  oe  no  greater  objection  to  the  one  than  to  the  other. 

There  is  in  that  case  a  saying  of  my  Lord  Hale's  so  applicable  to  the  present  case, 
that  I  cannot  pass  it  by ;  he  says ;  This  is  plainly  according  to  the  intent  of  the  parties ; 
and  if  we  can  by  any  means  serve  the  intent  of  the  parties,  we  ot^ht  to  do  it  as  good 
e^M)8ition ;  for  as  my  Lord  Hobart  says,  Judges  in  the  construetion  of  deeds  and  vilk 
do  no  harm,  if  they  are  eututi  in  serving  the  intent  of  the  parties  without  violatizig  any 
law. 

[629]  But  upon  this  point  I  would  not  be  understood  to  give  any  absolute  ojanion. 
There  was  an  objection  made  on  the  part  of  the  plaintiS  which  deserves  an  answer. 
That  in  the  present  case  it  would  be  impossible  to  frame  such  an  express  limitation 
as  would  support  the  contingent  remainders. 

And  this  may  be  true  as  to  some  of  them,  but  not  as  to  all. 

It  may  be  to  trustees  and  their  heirs,  untU  John  Hopkins  shcUl  have  a  son  bom  either 
during  his  life  or  after  his  decease. 

It  may  be  to  hustees  and  their  heirs,  until  Sarah  tite  daughter,  and  so  on  at  to  any  of 
the  daughters  in  being  <U  the  death  of  the  testator,  sheUl  have  a  son  bom. 

But  as  to  the  sons  of  daughters,  not  in  esse  at  the  death  of  the  testator,  I  do  not  see 
bow  it  can  be  carried  so  far. 

Upon  this  some  further  objections  were  grafted  : 

First,  That  this  will  be  a  new  invented  limitation  to  preserve  contingent  remainders, 
and  it  has  never  yet  been  carried  further  than  during  the  life  of  the  tenant  for  life  of  the 
land,  and  the  birth  of  a  posthumous  son. 

Answer.  That  is  the  common  case ;  but  there  have  been  others ;  and  it  is  not 
material  to  restrain  it  to  be  during  the  life  of  the  tenant  for  life,  if  it  be  confined  to  a  life 
in  being. 

Second  Objection.  That  all  the  trusts  on  such  limitations  as  to  the  profits  have  hem 
hitherto  to  give  them  to  a  tenant  for  life ;  this  would  be  to  create  a  new  trust  for  the 
heir  at  law,  and  ^ve  the  estate  back  again. 

Answer.  This  is  but  a  common  case  of  a  resulting  trust  for  the  heir  at  law,  and  it 


[(1)  And  so  it  was  allowed  in  the  case  of  Carrick  v.  Errington,  2  P.  Wms.  361. 
"  Edward  Errington  had  made  two  settlements  of  hia  estates,  one  by  fine  in  the  lifetime 
"  of  his  ancestor,  which,  if  at  all,  could  only  operate  by  estoppel ;  he  afterwards  made 
"  another  settlement  to  trustees,  to  the  use  of  himself  for  life,  &c. ,  remainder,  &c.,  and  by 
"  a  conveyance  executed  another  day,  they,  to  whom  the  fee  was  limited,  executed  ade- 
"  claration  of  trust  for  Thomas  [630]  Errington  for  life,  without  impeachment  of  waste, 
'  remainder  to  trustees  to  preserve  contingent  remainders,  during  the  life  of  Thomas 
Errington :  in  the  conveyance  trustees  to  preserve  contingent  remainders,  were 
"  unnecessarily  made,  it  being  a  trust  estate ;  Edward  Errington  died  without  issue. 
"  and  the  whole  legal  estate  was  admitted  to  be  in  the  trustees  :  in  the  second  deed  they 
"  were  only  trustees  of  the  beneficial  interest,  and  Thomas,  who  was  to  take  the  first 
"  estate  in  the  trust,  was  a  Papist,  and  disabled  by  the  statute  to  take  any  beneficial 
■*  interest ;  and  it  was  insisted  that,  by  the  statute,  both  the  trust  and  legal  estate  were 
"  void,  and  therefore  the  estate  to  go  over  by  that  conveyance  to  the  next  remainder- 
"  man,  who  should  be  a  Protestant,  and  capable  of  taking. 

"  First  question,  whether  the  deed  was  obtained  by  fraud  ? 

"  Second  question,  whether  the  legal  estate  in  the  trustees,  who  were  only  trustees 
"  under  the  first  deed,  was  void,  because  this  remainder-man  was  a  Papist,  and  incapable 
"  of  taking  % 

"  Lord  King,  and  afterwards  the  House  of  Lords,  held,  that  the  trust  being  not  only 
"  to  receive  rents,  &c.,  but  also  to  preserve  contingent  remainders,  and  possibly  a  person 
"  capable  of  taking  might  come  in  esse,  that  that  was  a  further  trust,  which  tne  statute 
"  did  not  make  void  ;  it  had  indeed  avoided  that  for  life,  but  as  there  was  another  trust 

"  upon  the  legal  estate,  which  might  by  possibility  he  capable  of  being  enjoyed,  the 
"  estate  should  remain  in  the  trustees,  to  support  the  contingent  remainders  ;  and  as 
"  to  the  profits  in  the  mean  time  (for  the  remainder-man  could  not  take  them,  nor  the 
"  trustees,  they  being  only  mere  instruments)  the  heir  at  law  should  have  them,  dU 
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"  some  person  came  in  esse,  capable  of  taking  under  the  contingent  remainders."] 
(This  part  of  the  judgment,  within  brackets,  is  taken  from  Atkynx-isn  Lord  Hard- 
icicke's  manuscript  the  following  words  only  are  used,  "  Vide  Carrick  v.  ErringUm,,  in 
"  this  Court,  and  afterwards  in  tne  House  of  Lords,  28th  of  March  1729.") 

The  last  thing  to  be  considered. 

Devise  of  the  personal  estate. 

If  this  opinion  is  right  as  to  the  land  devised,  still  stronger  as  to  the  personal  estate 
to  be  laid  out,  and  the  land  settled,  PapiUon  v.  Voice.  (2  P.  Wms.  471,  S.  C.  and  see 
Feame's  Contingent  Remainders  ajid  Executory  Bevisea,  83,  95,  97,  and  110.) 

The  consequence  from  hence.  Plaintiff  cannot  have  such  a  conveyance  as  he  prays 
by  his  bill.  Neither  is  he  entitled  to  the  surplus  profits  during  the  life  of  WUliam,  the 
infant. 

[63l]  Remains  to  be  considered,  whether  he  can  have  any  other  relief.  According 
to  this  opinion,  no  conveyance  ought  to  be  made  of  the  legal  estate,  but  it  must  remain 
in  the  hands  of  the  trustees  till  it  shall  be  seen  whether  John  Hovkins.  or  any  of  his 
daughters  living  at  the  testator's  death  shall  have  a  son,  who  shall  attain  twenty-one. 
for  so  long  there  are  trusts  to  be  performed  by  them,  and  by  the  plain  intent  of  the  will 
none  of  the  cestui  que  trusts  are  to  come  into  possession  before  that  time. 

Declare  that  the  plaintiff  is  not  entitled  to  have  a  conveyance  of  the  trust  estate 
mode  to  him  according  to  the  prayer  of  his  bill ;  therefore  dismiss  the  bill  without 
prejudice  to  the  plaintift's  appl3ring  under  the  former  decree  for  further  directions 
pursuant  to  the  reservation  in  that  decree.   (Reg.  Lib.  A.  1738,  fol.  367.) 

(1)  The  will  is  taken  from  the  papers  in  the  cause.  The  statement  of  the  case,  and 
the  arguments  of  counsel  from  Lord  Hardwicke's  Note  book,  and  the  judgment  ver- 
batim from  a  manuscript  in  Lord  Hardwicke's  handwriting. 

Anonymous.  (1) 

Afareh2ith,  1738.    1  Atk.  51. 

After  publication  plaintiff  cannot  amend  without  withdrawing  his  replication. (2) 

It  was  said  by  the  Lord  ChancelloT^  that  after  publication  is  past,  there  is  no  instance 
of  a  plaintiff's  obtaining  an  order  to  amend  his  bill,  without  withdrawing  his  replication. 

(1)  This  case  is  taken  from  AUcyns.  It  does  not  appear  in  Lord  ffardwicke*8  Note- 
book. 

(2)  Except  in  the  case  of  an  infant,  who  has  been  permitted  to  amend  after  the  cause 

has  been  brought  on  to  be  heard,  Fawkner  v.  Watts,  1  Atk.  405.  Pritckard  v.  Quin- 
chant,  Amb.  149 ;  or  to  add  parties,  Goodwin  v.  Goodwin,  3  Atk.  370;  or  where  the 
matters  in  the  bill  have  not  been  put  in  issue  with  sufficient  precision,  FUkin  v. 
Hill.  2  Bro.  P.  C.  194  [4  Bro.  P.  C.  G40,  2nd  ed.] ;  or  where  it  has  been  necessary  to 
strike  out  parties,  or  to  amend  the  prayer  of  a  bill,  Woollands  v.  Crowcher,  12  Ves.  1 74. 
Palk  V.  Clinton,  ib.  R(> ;  or  where  there  has  been  a  mere  clerical  mistake,  Attomey- 
General  v.  Newamtbe,  14  Ves*.  C. 

[632]  Jones  p.  Bourget.(I) 
March  SOth,  1739.    1  Atk.  298. 

A  person  aggrieved  by,  or  interested  in  a  sentence  in  the  Ecclesiastical  Court,  may 

have  a  commission  of  delegates,  though  he  was  no  party  to  the  original  suit. 

Mr.  Bourget  instituted  a  suit  in  the  Ecclesiastical  Court,  upon  a  contract  of  marriage, 
against  Mrs.  Ann  Jubert,  who  pending  that  suit,  intermarried  with  the  appellant; 
a  sentence  was  pronounced  in  favour  of  the  contract,  a  ohild  of  that  marriage  was  bom, 
and  the  wife  was  dead. 

C.  v.— 36  , 
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Mr.  Jones,  who  with  the  child  was  very  much  interested  in  this  sentence,  thoueh 
no  party  to  the  original  suit,  petitioned  for  a  commission  of  delegates  to  review  the 
sentence  on  the  statute  of  the  25th  Henry  8. 

Upon  citing  soTeral  authorities  from  the  canon  and  ecclesiastical  law,  where  persons 
aggrieved  by,  and  interested  in  a  sentence,  may  have  a  commission  of  dele^tes  to 
review,  though  no  parties  to  the  original  suit. 

A  commission  was  directed. 

(1)  This  case  is  taken  from  Atkyns ;  it  agrees  with  Lord  Hardvncke's  Note  of  the 
same  case. 

[633]  Ex  parte  CaP0T.(1} 

April  UK  1739.    1  Atk.  219. 

An  assignee  u^n  refunding  what  he  had  received  under  two  dividends,  allowed  to 
make  his  election,  to  proceed  at  law  against  the  bankrupt.— The  old  laws  considered 
bankrupts  as  fraudulent  insolvents,  but  the  more  modem,  as  luifortunate  ones, 
and  up(m  these  statutes  have  the  a^lications  been  made  to  compel  creditors  who 
proceed  in  a  double  way,  to  make  their  election. 

After  a  commission  of  bankruptcy  issued,  and  two  dividends  made  in  conaequenoe, 
one  of  the  assignees  brought  an  action  against  the  bankrupt,  and  laid  him  in  execution 
for  the  residue  of  the  debt,  and  upon  appbcation  to  the  Lord  ChanceUor,  three  questions 
were  made  by  his  lordship. 

Ist.  If  the  creditor  was  entitled  to  pursue  the  person  of  the  bankrupt,  and  yet 
receive  a  proportionable  benefit  under  the  commission,  which  he  said  he  thought 
was  by  no  means  to  be  done,  as  the  law  of  bankrupts  now  stands  :  the  old  law  con- 
sidered bankrupts  as  fraudulent  insolvents,  and  they  are  often  called  offenders  (see 
Bromley  v.  Goodere,  1  Atk.  77),  but  the  more  modern  laws  have  considered  them  as 
unfortunate  insc^vents,  and  upon  these  statutes,  these  applications  have  been  nude 
to  the  Court,  which  has  obliged  creditors  who  were  proceeding  in  the  double  way, 
to  make  their  election. 

The  next  question  was,  if  he  was  now  at  liberty  to  make  his  Section,  or  whether 
he  had  not  made  his  election  by  taking  the  dividends. 

But  upon  refunding  what  he  h^  received  as  dividends,  his  lordship  gave  him 
leave  to  make  his  election.  (But  by  the  stat.  of  6  G.  4,  c.  16,  s.  59,  proving  or  claiming 
any  debt  under  the  commission  shall  be  deemed  an  election  to  take  the  benefit  of  such 
commission.) 

The  third  question  was,  if  he  upon  refunding,  and  electing  to  proceed  against 
the  person,  should  have  liberty  to  come  in  under  the  commission  and  prove  his  debt, 
so  as  to  dissent  from,  or  assent  to  his  certificate.  (See  Ex  parte  Lindsey,  1  Atk.  220. 
and  Ex  parte  Dorvilliers,  221.  Ex  parte  Ward,  1  Atk.  153 ;  but  now  by  s.  59,  of 
6  G.  4,  c.  16,  unless  the  creditor  relinquishes  his  action  or  suit,  he  shall  not  prove  his 
debt  under  the  commission.) 

Lord  Chancellor  said,  several  such  orders  were  made  [634]  by  Lord  ChanceUor 
TaU)ot,  and  accordingly  such  order  was  made  in  the  present  case,  and  he  sud  the  reason 
of  the  Court  for  au^  order  was,  to  make  the  remedy  against  the  person  effectual ; 
for  otherwise  the  person  may,  by  the  rest  of  the  creditors,  be  absolutely  discharged 
from  the  remedy  which  this  creditor  has  elected  to  take. 

(1)  This  case  is  taken  from  Atkyns ;  it  does  not  appear  in  Lord  Hardvndx**  Note- 
book. 

Ex  parte  Plummer.(1) 

April  Uh,  1739.   I  Atk.  103. 

A  landlord  may  distrain  for  his  whole  rent  even  after  assignment  or  sale  by  the  assignees, 
if  goods  are  not  removed.  (2) — Assignment  has  a  retrospect  so  as  to  avoid  any  mesne 
acts  done  by  the  bankrupt. 

The  question  was,  whether  after  a  commission  of  bankrupt  taken  out,  and  the 
messenger  in  possession,  the  landlord  should  distrain  the  goMs  upon  the  prenuMs. 
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and  so  be  satisfied  his  entire  debt,  or  whether  he  should  come  in  pro  rata  with  the 
rest  of  the  creditors  under  the  comtmssion. 

Lord  Chancellor.  If  any  goods  remain  on  the  premises,  they  are  liable  to  the 
distrefis  of  the  landlord,  and  he  may  distrain  them  for  nia  entire  debt,  even  after  assign- 
ment or  sale  by  the  assignees,  if  the  goods  are  not  removed  ;  and  this  u  the  reason, 
because  no  provision  is  made  in  the  case  of  bankruptcy  in  the  statute,  which  gives 
the  landlord  a  year's  rent  on  executions. 

Before  assignment,  the  property  remains  in  the  bankrupt  (and  the  commissioners 
have  only  a  power)  though  the  assignment  has  a  retrospection,  so  as  to  avoid  any  mesne 
acts  done  by  the  bankrupt.  * 

The  rent  is  here  a  year  and  a  quarter,  and  I  am  of  opinion  that  the  landlord  is 
entitled  to  distrain  the  goods  remaining  on  the  premises  for  his  whole  rent,  notwith- 
standing the  commission  of  bankruptcy,  and  ihe  proceedings  thereon.  [636]  There 
was  a  case  before  the  Lords  CommMsioners  of  the  Great  Seal,  where  the  landlord, 
though  he  had  made  no  distress,  yet  was  considered  to  be  within  the  equity  of  the  statute, 
which  gives  him  a  year's  rent  upon  executions ;  a  commisBion  of  Innkrupt  being 
an  execution  in  the  first  instance. 

The  two  f<^owing  cases  were  <»ted.  Ex  parte  Jacques,  December  14,  1730.  The 
landlord  distrained,  when  the  messenger  under  the  commission  of  hanjcrv.pt  loas  in 
posKSsion  before  the  assignment ;  afterwards  the  assignees  were  chosen,  and  petitioned 
the  Lord  Chancellor  King  to  have  the  goods  restored,  but  the  petition  vxls  dismissed. 

Ex  parte  Dillon,  February  27, 1733.  The  assignees  of  the  bankrupt  were  in  possession, 
and  the  landlord  distrained  ;  upon  the  application  of  the  assignees  to  the  hord  Chan- 
cellor to  be  rdieved,  and  the  goods  to  be  re-delivered,  his  Lordship  confirmed  the  right 
of  the  landlord  to  distrain,  and  dismiss^  the  petition. 

(1)  This  case  is  taken  from  Atkyns  ^  it  does  not  appear  in  Lord  Hardmcke's  Note- 
book. 

(2)  By  6  G.  4,  c.  16,  s.  64,  no  distress  £or  rent  made  and  levied  after  an  act  of 
bankrupts,  whether  before  or  after  the  issuii^  of  the  commission,  shall  be  avulable 
for  more  than  one  year's  rent  accrued  prior  to  the  date  of  the  commission. 

Sir  John  Bobihbon,  Bart  and  Ann  Robinson,  an  Infant,  his  Daughter,  Plaintiffs  ;  (1) 
and  John  Cuhyng  and  Others,  Defendants. 

May  I2th,  1739.    1  Atk.  473. 

S.  C.  Ca.  Temp.  Talbot,  164. 

R.  S.  devises  his  estate  to  J.  C.  and  hi  t  heirs  to  the  use  of  him  and  his  heirs,  in  trust 
to  pay  debts  and  afterwards  in  trust  for  his  grand-daughter  Mary  Morgan,  and  the 
heirs  of  her  body,  remainder  to  /.  C.  and  his  right  heirs  upon  condition  that  he 
noarried  Mary  Morgan ;  recovery  suffered  by  Mary  Morgan  barred  the  remainder 
to  J.  C.  being  the  remainder  of  a  trust  estate ;  for  the  remainder  of  a  legal  estate 
cannot  be  barred  by  the  recovery  of  a  cestui  que  trust. 

Hobsrt  Sheffield  by  his  wiU  of  the  1st  of  March  1724,  devises  all  his  lands  and  tene- 
ments to  John  Gumyng  and  his  heirs  to  the  use  of  him  and  his  heirs  in  trust  never- 
theless for  the  payment  of  all  his  debts,  and  afterwards  in  trust  for  his  fi;rand-datighter 
Mary  Morgan  and  the  heirs  of  her  body,  remainder  to  his  worthy  friend  JoAn  Cumyng 
and  [636]  his  right  heirs,  on  condition  he  should  marry  his  grand-daughter,  Mary 
Morgan,  which  was  his  chiefest  desire. 

Mary  Morgan  married  the  plaintiff,  and  she  and  her  husband  suffered  a  common 
recovery  wherein  she  and  her  husband  were  vouched,  and  the  uses  of  the  recovery 
were  declared  to  be  to  the  wsue  of  the  marriage  with  remainder  to  Mary  Morgan  s 
right  heirs. 

Ma/ry  Morgan  died  leaving  issue  by  the  plaintiff,  two  children,  and  the  object  of 
the  bill  was  to  make  the  defendant  convey  according  to  the  uses  declared  by  the  recovery. 

Lord  Taihot  decreed  the  defendant  to  convey  accordingly. 

Upon  this  decree  the  cause  came  on  to  be  reheard  before  Lord  Hardwicke,  and  the 
objection  to  the  decree  was  that  it  directed  the  defendant  to  convey  the  remainder 
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in  fee,  on  the  ground  that  the  rexaainder  in  fee  was  a  remainder  of  a  legal  ami  not 
of  a  trust  estate. 

Mr.  Noel,  Mr.  Flayer,  and  Mr.  Moreton,  for  the  defendant  Cumj/ng. 

Our  objection  to  the  decree  is  as  to  the  direction  touching  the  remainder  in  fee, 
defendant  u  not  obliged  to  convey  it. 

This  cannot  be  construed  a  trust  throughout,  for  a  man  cannot  be  a  trustee  for 
himself.  It  is  a  trust  for  the  benefit  of  cr«iitor8.  A  trust  of  the  estate  tail ;  but  as 
to  the  fee  it  is  a  legal  estate.  Chapman  v.  BHatettj  was  construed  a.truBt  throuj^iout 
in  order  to  perform  the  intention. 

If  the  testator  had  gone  no  further 'than  the  devise  in  tail,  the  reversion  in  fee 
would  have  been  a  resulting  trust  for  the  heir ;  then  the  subsequent  disposition  of 
the  fee  is  only  a  disposition  of  that  resulting  trust. 

Mr.  Attorney  General,  for  the  idainti&. 

I  admit  that  the  testator  had  the  wh<^  legal  estate  vested  in  him ;  but  the 
question  is  concerning  the  trust. 

But  this  cannot  be  a  legal  remainder  because  there  is  no  particular  estate  upm 
which  it  can  depend. 

This  must  be  a  remainder  of  a  trust  estate,  because  the  whole  legal  estate  was  in 
him  before. 

Lord  Chancellor.  The  question  depends  upon  this  point,  whether  the  remainder 
to  (7.  be  a  remainder  of  a  legal  estate,  or  of  a  trust  1  For  a  remainder  of  a  legal 
[6371  estate  cannot  be  barred  by  a  recovery  of  cestui  que  trust  (bo  Salvin  v.  TAorttiijn, 
1  Bro.  C.  C.  73,  in  note,  S.  C.  Ambl  546.  Shapland  v.  Smith,  1  Bro.  C.  C.  74. 
Philips  V.  Brydges,  121),  but  all  the  remainders  which  are  trusts  only  are.  (So  North 
V.  Champemoon,  2  Ch.  Ca.  63,  78  ;  1  Vern.  13,  S.  C ;  IP.  Wms.  91,  S.  C.  Carpenter 
V.  Ceurpenter,  1  Vern.  440.  BeveHey  v.  Beverley,  2  Vern.  131.  Boteler  v.  AUin^m, 
1  Bro.  C.  C.  72.  Lord  GrenmUe  v.  Blyih,  16  Yes.  234.  WyifcAam  v.  Wytem,  18 
Vee.  396.) 

It  has  been  said,  that  it  is  impossible  for  a  man  to  be  a  trustee  for  himsdf ;  but 

that  is  not  the  point  here,  for  as  the  legal  estate  and  use  is  wholly  in  C.  by  virtue  <^ 
the  first  part  of  the  devise,  the  remainder  cannot  be  in  him,  for  that  is  part  of  the 
estate  he  had  before,  and  unless  the  testator  had  given  C.  the  remainder  the  trust, 
it  would  have  resulted  to  his  heirs  at  law  :  he  has  therefore  given  him  an  interest 
distinct  from  either  the  legal  estate  or  the  use,  which  is  the  remainder  of  the  trust, 
and  he  has  given  him  that  on  a  condition  which  would  be  entirely  defeated  if  he  had 
taken  the  remainder  of  the  legal  estate  by  the  former  part  of  the  devise  ;  and  there- 
fore his  Lordship  decreed,  that  the  recovery  of  D.  barred  the  remainder  to  C.  (Beg. 
Lib.  B.  1738,  fo.  291.) 

(1)  The  statement  of  the  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwicke's  Note-book ;  the  judgment  from  Atkyns,  which  corresponds  with  a  manu- 
script report  of  the  same  case. 


[638]  Peobbrt  v.  Cupford  .— Esther  Peobebt,  Widow  of  Henry  Probert  the 
Younger,  PlainUff ;  {I)  and  Thohas  Cufforo  and  Others,  DefendanU. 


In  marriage  contracts  when  the  fortune  of  the  wife  is  paid  to  the  father,  or  to  clear 
incumbrances,  or  to  the  son ;  and  the  father  and  the  son  who  are  parties  to  the 
marriage  contract,  covenant  jointly  that  the  wife's  jointure  shall  be  of  a  certain 
value,  in  case  of  a  deficiency  the  wife  has  a  lien  both  upon  the  estate  of  the  {atho' 

and  son. 

And  where  a  person  having  a  power  to  charge  an  estate  with  £2000  after  the  death 
of  his  wife,  gives  her  £1000  payable  with  interest  three  months  after  his  own  death  ; 
held  that  the  gift  of  the  £1000  was  a  good  execution  of  the  power,  though  it  could 
not  be  raised  at  the  time  appointed ;  and  that  the  interest  could  not  be  made  gpod 
until  it  amounted  to  £2000,  for  that  woukl  be  to  charge  the  estate  with  the  jniiidpal 
sum  of  £2000. 
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A  widow  is  entitled  in  respect  to  her  paraphernalia  to  marshal  assets  as  against  real 
estates  descended  {Tipping  v.  Tipping,  1  P.  Wma.  729.  Snelson  v.  Corbett  3  Atk. 
369);  but  not  as  against  a  devisee.(2) 

This  was  a  bill  brought  by  the  plaintifE  to  have  the  deficiency  of  her  jointure  made 
good  according  to  the  covenants  in  her  marriage  settlement,  to  have  £1000  with  interest 
from  three  months  after  her  husband's  death,  raised  and  pud  to  her  pursuant  to  his 
will,  and  to  have  her  paraphernalia  delivered  to  her  or  satisfaction  for  the  same. 

By  a  settlement  made  on  the  3rd  of  April  1700,  on  the  plaintiff's  marriage  with 
Henry  Probert  the  younger,  in  consideration  of  the  marriage  and  £3000  portion  paid 
to  Henry  Probert  the  3^unger,  by  the  consent  and  direction  of  his  father  Henry  Probert 
the  elder,  and  in  consideration  of  £1000  to  Thomas  Morgan,  and  £1400  paid  to  Thomas 
Morgan  and  John  Morgan  by  Henry  Probert  the  younger,  by  direction  of  Henry 
Probert  the  elder,  to  be  applied  to  particular  trusts  mentioned  in  a  former  settlement, 
Henry  Probert  the  elder,  and  Henry  Probert  the  [639]  younger,  granted  certain 
premises  from  and  after  the  death  of  Henry  Probert  the  younger,  to  the  use  of  the 
plaintiff  for  her  life,  for  her  jointure  and  in  lieu  of  dower,  with  remainder  to  such  of 
the  sons  by  her  as  Hmry  Probert  the  younger,  should  appoint,  and  both  the  father 
and  son  covenant  for  themselves,  their  heirs  and  executors,  that  the  premises  limited 
for  her  jointure,  are  and  shall  continue  during  her  life  of  the  clear  yearly  value  of 
£300  per  annum,  over  and  above  all  charges  and  expenses  whatsoever,  public  taxes  to 
the  king  or  government  excepted. 

By  a  settlement  made  in  1706,  and  to  which  Henry  Probert.  the  elder  and  younger 
were  parties ;  the  remainder  in  fee  nf  the  lands  comprised  in  the  first  settlement  were 
limited  to  Charles  Probert,  a  son  of  Henry  Probert^  the  elder,  by  a  second  marriage ;  and 
a  term  of  500  years  on  the  same  premises  was  limited  to  trustees  to  commence  after  the 
death  of  Henry  Profjert  the  younger  and  the  plaintiff,  to  raise  £2000,  and  pay  the  same 
within  two  years  after  such  commencement  as  Henry  Probert  the  younger,  should  by 
deed  or  will  appoint,  and  in  default  of  such  appointment  to  pay  £500  a-piece  to  his 
two  sisters,  Elizabeth  Morgan  and  Rachel  Clifford,  in  such  case  the  payment  of  the 
other  £1000  was  to  cease. 

Henry  Probert  the  younger,  by  his  will  of  the  8th  of  December  1726,  did  thereby 
firmly  charge  all  his  real  estate  with  the  sum  of  £1000  to  be  paid  by  his  sisters  out 
of  their  respective  shares  of  his  estate,  unto  the  plaintiff  in  three  months  after  his 
decease  ;  and  devised  all  his  estate  given  him  by  his  cousin  Henry  Probert  to  Francis 
Jenkins  and  Thomas  Clifford,  and  the  survivor  ;  but  if  his  personal  estate  fell  short 
of  the  legacies  thereby  given,  sucli  deficiency  to  be  made  good  by  disposal  of  that  part 
of  the  estate  given  to  Jenkins  and  Clifford. 

Henry  Probert  the  younger,  survived  his  father,  and  died  without  isBue ;  and 
Charlea  Frcbert  was  dead,  having  devised  his  reversion  in  the  jointure  estate  to  his 
sisters. 

The  executor  of  Henry  Probert  the  younger,  had  taken  possession  upon  his  death, 
of  the  paraphernalia  of  the  plaintiff,  which  consisted  of  diamonds,  rings,  and  earrings. 

The  estate  in  jointure  was  proved  to  be  only  of  the  value  of  £240  per  annum,  aiter 
all  deductions,  except  taxes. 

Mr.  Broume  and  Mr.  Noel,  for  the  plaintiff,  insisted  that  the  £1000  ought  not  to 
be  considered  m  a  satisfaction  for  [640]  the  deficiency  of  the  jointure ;  the  legacy 
being  intended  by  the  testator  as  a  legacy  of  bounty. 

As  to  the  £1000,  it  is  objected  that  it  cannot  be  raised  until  after  the  plaintiff's 
death ;  the  will  directs  it  to  b<B  raised  three  months  after  the  testator's  death,  and  it  is 
only  a  £1000,  which  is  less  by  one-half  than  he  had  the  power  of  raising,  and  the  other 
£1000  may      applied  by  way  of  interest. 

As  to  the  paraphernalia,  it  is  objected  that  the  personal  estate  is  deficient  by  reason 
of  debts. 

But  the  plaintiff  is  entitled  by  way  of  circuity  to  stand  in  place  of  the  specialty 
creditors  to  have  a  satisfaction  out  of  the  real  estate. 

Mr.  Chute  for  the  executor  of  Henry  Probert  the  elder,  insisted  that  the  assets  of 
the  father  were  not  liable  to  make  good  the  covenant,  but  if  liable  not  until  the  assets 
of  the  son  had  been  first  applied  ;  the  father  was  only  a  surety  for  the  son ;  the  cove- 
nant is  joint,  and  the  charge  survived  against  the  son. 

The  Attomey-GenervU  for  the  executors  of  Henry  Prebart  the  younger,  and  for 
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those  entitled  to  the  estate  in  jointure  expectant  upon  the  plaintifi  b  death,  insisted 
that  the  fatlier  and  son  were  both  equally  contracting  parties  to  the  plaintiif's  settle- 
ment, and  though  the  son  survived  the  father,  this  Court  would,  by  the  rules  of  equity, 
make  both  their  estates  liable.  And  he  likewise  insisted  that  his  will  was  not  a  good 
execution  of  his  power.  The  estate  which  he  had  a  power  to  charge  was  not  his  estate, 
if  so,  that  the  £1000  would  go  between  the  sistors. 

Jfoy  12, 1739. — Lord  ChancdXor.  In  marriage  contracts,  when  the  fortune  of 
the  wife  is  paid  to  the  father,  or  to  clear  incumbrances,  or  to  the  son ;  and  the  father 
and  the  son  are  parties  to  the  marriage  contract,  the  wife  has  a  lien  both  upon  the 
estate  of  the  father  and  son. 

As  to  the  woodland  part  of  the  estate,  it  appearing  that  notwithstanding  a  valua- 
tion was  made  of  what  arose  from  the  felling  of  timber  and  cutting  wood  every  year, 
a  deficiency  still  remained  to  satisfy  the  jointure.  An  account  of  assets  was  d!ecreed, 
and  that  the  deficiency  in  the  jointure  should  be  made  good  out  of  the  personal  estates 
of  the  father  and  son,  pursuant  to  their  covenant,  and  in  case  that  should  be  deficient, 
out  of  their  real  estates,  liable  to  their  debts  by  specialty. 

Lord  Chancellor  held,  that  the  legacy  of  £1000  given  [641]  by  will  to  the  wife, 
ought  not  to  be  considered  in  this  case  as  a  satisfaction  for  the  deficiency  of  her  jointure, 
because  that  did  not  arise  till  after  his  death,  and  therefore  could  not  aX  that  time, 
be  in  his  consideration ;  and  as  the  jointure  lands  are  covenanted  by  the  marriage 
settlement  to  be  worth  so  much  clear  of  all  reprises,  the  testator  plainly  intended  the 
£1000  as  a  bounty  to  her. 

There  was  another  question,  out  of  what  fund  this  legacy  was  to  be  paid  1  For 
by  the  settlement,  the  husband  had  a  power  to  charge  the  estate  with  £2000  ^Eter  the 
death  of  his  wife,  and  a  term  of  years  was  raised  for  that  purpose. 

The  words  of  the  husband's  vrill  were,  "  First,  I  charge  all  my  real  estates^  &c. 

Lord  Chancellor.  If  a  man  has  a  power  to  charge  an  estate,  it  is  not  necessary, 
in  the  execution  of  it,  he  should  refer  to  the  deed  out  of  which  the  power  arises ;  for 
in  a  court  of  equity  it  is  enough  that  his  intent  appears,  and  if  in  die  execution  he 
sufficiently  deaoribes  the  estate  he  had  a  power  to  cnuge,  the  estate  is  certainly  bound, 
especially  where  the  person  charging  is  a  purchaser  of  the  power. 

He  has  indeed  mistaken  a  circumstance  with  respect  to  the  time  of  raising  it,  but 
that  will  not  make  it  void. 

It  is  insisted  for  the  plaintiff,  that  as  the  husband  by  his  will  left  her  the  £1000 
payable  with  interest,  the  interest  should  be  made  good  till  it  amounts  to  the  sum  of 
£2000  which  he  had  a  power  to  raise. 

But  his  Lordship  said  as  to  that,  the  £1000  being  the  only  charge  upon  the  estate, 
he  was  of  opinion  that  the  interest  should  not  be  made  good  out  of  the  power,  for  th&t 
is  to  charge  the  estate  with  a  principal  sum  of  £2000. 

Wi^  regard  to  the  paraj^iemalia,  it  was  strongly  insisted  upon  by  the  counsel 
for  the  defendant,  that  the  wife  cannot  stand  in  the  place  of  bond  creditors ;  and  the 
case  of  Tipping  v.  Tipping,  1  P.  Wms.  729,  was  citwi  for  that  pm^xjee. 

Lord  Chancellor.  Where  there  are  real  estates  descended,  the  wife  may  be  entitled 
to  her  paraphernalia  (In  Lord  Hardwicke's  Note-book,  there  are  the  following  words  : — 
"  Paraphernalia ;  if  real  assets  descended  liable) " ;  [642]  but  otherwise  in  this  case,  where 
the  real  estates  came  by  the  husband,  and  said  the  case  in  2  Yern.  24C,  had  been  carried 
full  far  enough,  for  though  it  is  there  laid  down  that  where  A.  dies  intestate,  or  by  will 
doth  not  dispose  of  the  jewels,  his  wife  may  claim,  in  case  there  be  no  debts,  the  jewels 
suitable  to  her  quality  to  be  worn  as  the  ornaments  of  her  person ;  yet  by  the  old 
law  they  were  absolutely  in  the  power  of  the  liuaband  ;  and  if  he  by  wiU  devised  away 
the  jewels,  such  devise  should  stand  good  against  the  wife's  claim  of  farafhemalia, 
Cro.  Car.  343,  and  1  Roll.  Abr.  911,  sect  9.(3) 

His  Lordship  referred  it  to  the  Master  to  inquire  how  much  the  clear  yearly  value 
of  the  jointure  lands  had  fallen  short  of  £300  per  annum  over  and  above  all  charges 
and  reprises,  taxes  excepted  from  the  time  of  the  plaintiff's  husband's  death,  and  by 
what  means  such  deficiency  was  occasioned,  and  what  the  clear  value  was  then  ;  and 
directed  the  deficiency  to  be  made  good  out  of  both  the  personal  estates  of  Henry 
i*foterMhe  elder  and  Henry  Probert  the  younger,  and  in  case  the  respective  personal 
estates  were  deficient,  then  their  respective  real  estates  liable  to  specialty  debts,  or 
so  much  as  should  be  sufficient,  were  to  be  sold  or  mortgaged  in  order  to  make  good 
such  deficiency ;  and  his  Lordship  declared  that  the  plaintiff  is  entitled  to  £1000  given 
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her  hy  the  will  of  her  husband,  to  be  raised  out  of  the  lands  comprised  in.  the  500  years' 
term,  to  be  raised  according  to  the  trusts  of  that  term,  but  that  the  principal  cannot 
be  raised  until  two  years  after  the  commencement  of  such  term  in  possession.  And 
his  Lordship  reserved  liberty  for  the  representatives  of  the  plaintifi  to  apply  to  the 
Court  for  directions  touching  the  same,  and  his  Lordship  reserved  the  consideration 
of  interest  upon  the  £1000  from  the  end  of  three  months  after  her  husband's  death, 
to  be  made  good  out  of  the  real  estates  descended  or  devised  until  after  the  accotints 
were  taken,  when  it  might  be  seen  whether  the  same  were  sufficient  to  answer  his 
debts ;  and  as  to  the  plaintiff's  [643]  demands  of  her  paraj^iernalia  in  case  the  personal 
estate  of  her  husband  should  be  found  sufficient  to  answer  his  debts,  it  was  ordered 
that  Buch  parapkemalia  as  had  been  possessed  by  any  of  the  defendants  should  be 
delivered  to  her  by  such  of  the  defendants  as  had  possessed  the  same,  and  in  case  such 
his  personal  estate  should  be  exhausted  by  the  payment  of  his  debts,  his  Lordship 
declared  that  the  plaintiS  was  entitled  to  have  a  satisfaction  for  her  paraphernalia 
out  of  his  real  assets  descended  to  his  heir  at  law,  that  should  be  remaining  after  all 
his  debts  are  paid.    (Reg.  Lib.  B.  1738,  fo.  310.) 

(1)  The  statement  of  this  case  and  tlie  arguments  of  counsel  are  taken  from  Lord 
Hardioicke^s  Note-book;  the  judgment  from  Atkyns. 

(2)  So  Bidottt  V.  Lord  Plymouth,  2  Atk.  105.  See  Tynt  v.  Tynt,  2  P.  Wms.  542. 
contra ;  but  if  estates  are  devised  subject  to  the  payment  of  de\M  the  Court  will  in 
respect  of  paraphernalia  marshal  the  assets  against  estates  devised-  Indedon  v. 
Northcote,  3  Atk.  430.  Eidout  v.  Plymouth,  2  Atk.  105.  Boyntanv.  Parkhurst,  1 
Bto.  Ch.  Ca.  576.    Aldrich  v.  Cooper,  8  Ves.  397. 

(3)  The  paraphernalia  of  the  wife,  which  have  a  preference  over  legacies,  and  are 
liable  to  the  husband's  debts.  Tipping  v.  Tipping,  1  P.  Wms.  729.  STielson  v.  Corbet, 
3  Atk.  369.  Campion  v.  Cotton,  17  Ves.  272,  though  they  may  be  sold  or  given  away 
by  the  husband,  cannot  by  his  will  be  devised  during  his  wife's  life,  Tipping  v.  Tipping, 
1  P.  Wms.  729.  Seymour  v.  TrevUyan,  ante,  page  109.  NorOiey  v.  Northey,  2  Atk. 
77.  But  if  the  presents  be  made  to  the  wife  either  before  or  after  the  marriage  by 
a  relative  or  friend  they  are  to  be  considered  as  gifts  made  to  her  separate  lue,  Graham 
T,  Lord  Londonderry,  3  Atk.  393. 

Hans  Stanley,  and  Euzabetu,  Ann,  and  Sarah  Stanley  (his  Sisters)  infants,  by 
Edward  Hooper,  their  next  Friend,  Plaintiffs and  Philliffa  Stanley, 
Widow,  and  Anne  Stanley,  Widow,  Defendants. 


WiUiam  Stanley,  and  Anne  his  wife,  had  two  sons,  George  and  Hoby,  who  severally 
married  in  their  father's  lifetime ;  William  the  &ther  dies,  Anne  his  wife  survives 

him  ;  George  afterwards  dies,  and  leaves  several  children,  who  are  still  Hving,  then 
Boby  dies  intestate,  leaving  PhilUppa  his  wife  possessed  of  a  very  large  personal 
estate. 

The  children  of  George  bring  a  bill  against  Phillippa,  who  has  administered  to  her 
husband,  and  also  against  Anne  their  grandmother,  insisting,  that,  as  the  repre- 
sentatives of  their  father,  they  were  entitled  with  their  grandmother  to  one  half 
of  the  moiety  of  the  intestate's  estate,  the  wife  bang  entitled  to  the  othw  moiety, 
by  the  22  and  23  Car.  2,  a  10. 

The  residue  of  the  intestate's  estate,  after  satisfaction  of  debts,  directed  to  be  divided 
into  four  equal  parts,  two  fourth  parte  thereof  to  be  retained  by  Phillippa  the  in- 
testate's widow,  one  fourth  part  to  be  paid  to  Anne  Stanley  the  intestate  s  mother, 
and  the  remaining  fourth  part  to  be  laid  out  in  South  Sea  Annuities,  in  the  name 
of  the  Accountant  General,  subject  to  the  order  of  the  Court,  for  the  benefit  of  the 
children  of  George,  equally  to  be  divided. 

WiUiam  Slamleyy  and  Anne,  his  wife  had  two  sons,  George  and  Ht^,  who  severally 
married  in  their  father's  lifetime ;  William  the  father  cies,  Aniie  his  vrife  survives 
him,  George  afterwards  dies,  and  leaves  several  children,  who  are  still  living ;  then 
Hol^  dies  intestate  (leaving  Phillippa  his  wife)  possessed  of  a  very  large  personal 
estate. 


May  nth,  1739.    1  Atk.  455. 
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[644]  Tlie  children  of  Geor-jt  bring  this  bill  against  Phillippu,  who  had  admioistered 
to  ber  husband,  and  also  against  Anne  tlteir  grandmother,  insisting  that,  as  the  repre- 
Bentatives  of  thfJr  father,  they  weie  entitkd  with  their  grandmother  to  one-hali  of 
the  moiety  of  the  intestate's  estate,  the  wife  being  entitlea  to  the  other  moiety  by  the 
22d  and  23d  Car.  2,  c.  10. 

It  was  insisted  for  the  plaintiffs  by  the  Aitomey-General,  Mr.  Chute^  and  Mr.  Books, 
that  by  the  statute  of  the  lat  Jac.  2,  c.  17,  s.  7,  it  is  enacted,  that  if  after  the  death 
of  the  father,  any  of  his  children  should  die  intestate,  without  wife  or  children  in  the 
life  of  the  mother,  every  brother  and  sister,  and  the  representatives  of  them,  shall 
have  an  equal  share  with  the  mother. 

In  this  case  there  is  a  wife  left,  but  the  intent  of  the  act  was  to  put  the  intestate's 
brothers  and  sisters  and  their  representatives,  in  the  same  light  and  condition  with 
the  mother ;  so  that  whenever  the  mother  was  entitled,  the  brothers  and  sisters, 
and  their  representatives  {per  stirpes)  were  to  have  an  equal  share  w^ith  her,  and  cited 
the  case  of  Keylway  v.  Keylway,  2  P.  Wms.  344,  Pasch.  12  Geo.  [172G1,  which  was 
as  follows  :  The  plaintiff  was  the  widow  and  administratrix  of  one  that  med  intestate 
having  no  children,  but  left  a  mother,  a  brother  and  sister,  and  brother's  children, 
and  it  was  decreed  tlie  wife  should  have  a  moiety,  and  the  other  moiety  equally  to  the 
mother,  brother  and  sister,  and  brothers'  children  (as  representatives  oi  the  father, 
per  stirpem),  which  case  is  exactly  the  same  with  the  present  in  every  circumstance, 
except  that  in  the  present  case  the  intestate  had  no  brother  and  sister  hving  at  his 
death,  which  is  not  material,  in  regard  that  the  children  of  the  brother  take  by  way 
of  representation. 

It  was  insisted  for  the  defendant,  the  intestate's  mother,  by  Mr.  Browne,  Mr. 
Gundrv,  and  Mr.  Hopkins,  that  these  statutes  are  to  receive  a  favourable  construction 
to  exclude  representations  in  a  remote  degree,  in  respect  of  collaterals,  agreeable  to 
the  case  of  Carter  v.  Craidey,  Ha,ym.  496,  and  that  the  words  in  the  statute  of  James 
are  in  the  conjunctive,  and  require  a  brother  or  sister  to  be  tn  esse,  as  well  as  repre- 
sentatives of  brothers  and  sisters  to  make  a  case  within  that  statute. 

It  has  been  determined,  that  when  the  intestate  leaves  [645]  brother's  or  nster's 
children,  and  no  broths*  or  sister,  such  children  take  per  capita,  as  next  of  kin,  and  not 
by  representation,  Walsh  v.  Walsk.  1  Eq.  Ca.  Ab.  249,  pi.  7,  and  that  the  construction 
of  the  statute  was  the  same  if  a  man  died  leaving  aunts  and  nieces,  and  no  brother  or 
sister,  such  aunts  and  nieces  would  all  take  per  capita,  and  the  nieces  could  not  take 
per  stirpes  ;  and  yet  if  the  father  of  the  nieces  had  been  livinjg,  he  would  liave  taken 
the  whole,  and  this  was  determined  in  the  case  of  Durant  v.  Priestwood,  June  30th 
1738.   (Ante,  p.  448,  S.  C.) 

And  from  hence  it  was  argued,  that  as  there  was  no  brother  or  sister  of  the  intestate 
living,  if  the  plaintiffs  in  this  case  took  anything,  it  must  be  necessarily  per  capita, 
and  not  by  representation  ;  that  when  brother's  children  take  per  capita,  they  must 
necessarily  take  as  next  of  kin,  because,  as  they  are  not  in  equal  degree  with  the 
intestate's  mother,  they  could  not  otherwise  take  at  alL 

And  it  was  further  urged,  that  if  they  were  entitled  by  representation,  it  might  be 
carried  to  the  fourth  or  fifth  generation,  for  there  was  nothing  to  restrain  it  in  this  act, 
as  there  was  in  the  statute  of  distributions,  which  would  create  great  confusion  and 
fractions  in  the  estates  of  intestates. 

May  14.  1739. — Lord  Chancellor.    There  are  two  questions  in  this  case, 

1st.  Whether  the  plaintiffs,  who  are  the  nephews  and  nieces  of  the  intestate,  shall 
share  with  the  intestate's  mother,  there  being  a  widow  of  the  intestate  1 

2dly.  Supposing  they  may  share,  notwithstanding  that  objection,  whether  they 
can  come  in,  in  respect  that  there  is  no  brother  or  sister  of  the  intestate  living  1 

As  to  the  first,  it  is  directly  mthin  the  case  of  Keylioay  v.  Ket^watf  [2  P.  Wms. 
3441  and  I  am  satisfied  with  the  reason  of  that  case.  It  depends  upon  the  constructian 
of  the  proviso  in  the  statute  of  James,  which  is  very  incorrectly  penned,  and  so  is  the 
statute  of  distributions ;  and  therefore  a  construction  is  to  be  made  uptm  the  second 
statute,  according  to  the  intent  and  meaning  of  the  legislature. 

Upon  the  statute  of  distributions,  the  descending  line  excluded  all  collaterals,  and 
afterwards  went  to  the  next  of  kin  ;  so  that  the  father  or  mother  would  take  all.  As, 
8up-[646]-po8e  a  rich  citizen  died  intestate,  his  share  would  all  go  to  the  mother :  there- 
fore the  subsequent  statute  intended  she  should  have  a  provision  only  equal  with  s 
brother  and  sister  of  the  intestate. 
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As  to  the  second  question,  it  is  a  new  one ;  for  the  intestate  has  left  no  brother 
or  sister  for  the  mother  to  collate,  or  share  equally  with. 

The  case  of  Walsh  v.  WcUsh  [1  Eq.  Ca.  Abr.  249,  pi.  7],  is  grounded  upon  the  statute 
of  Car.  2,  B.  5.  The  words  of  the  act  do  suppose  that  tliere  must  be  some  persons  to 
take  in  their  own  right,  and  others  in  right  of  representation  ;  but  the  statute  of  James 
2nd  ia  of  a  different  kind,  and  lets  in  another  person. 

Here  is  a  mother  takes  an  original  share  in  her  own  right,  and  the  brother's  and 
sister's  children  take  as  if  the  brother  and  sister  were  living :  for  the  word  "  and," 
immediately  preceding  the  words,  "the  representatives'  must  be  construed  in  the 
disjunctive. 

As  to  the  objection,  that  such  representation  might  be  carried  to  several  genera- 
tions, I  think  that  consequence  does  not  follow,  for  the  proviso  in  the  statute  of  James 
is  to  be  incorporated  into  the  statute  of  Charles,  which  expressly  aays,  that  representa- 
tions shall  not  be  carried  beyond  brothers'  and  sisters'  children,  and  this  is  agreeable 
to  the  rule  my  Lord  Hale  lays  down  in  1  Ventr.  that  statutes  made  pari  materia  shall 
be  construed  into  one  another. 

I  think  the  statute  of  James  intended  to  let  in  the  rule  of  the  civil  law,  which  con- 
tained three  lines,  ascending,  descending,  and  collateral ;  the  descending  line  abso- 
lutely excluded  all  others,  the  ascending  excluded  all  collaterals  except  brothers  and 
sisters,  and  they  took  alike. 

His  lordship  therefore  ordered  the  residue  of  the  intestate's  estate,  after  satisfac- 
tion of  debts,  to  be  divided  into  four  equal  parts,  and  two-fourth  parts  thereof  to  be 
retained  by  the  defendant  PhUlippa,  the  intestate's  widow,  and  one-fourth  part  to 
be  paid  to  the  defendant  Anne  Stanley,  the  intestate's  mother,  and  the  remaining 
fourth-part  to  be  laid  out  in  South  Sea  Annuities,  in  the  name  of  the  Accountant  General, 
subject  to  the  order  of  this  Court,  for  the  benefit  of  the  plaintiffs  the  infants,  equally 
to  be  divided.   (Reg.  Lib.  B.  1738.  fo.  283.) 

(1)  This  case  is  taken  from  Atkyns  ;  it  corresponds  with  Lord  Hardioidce's  Note- 
liook,  and  a  manuscript  report  of  the  same  case. 


[647]  STEVBir  Unwin  and  Moklev  Unwin,  Plaintiffs      and  Robert  Orosvenor. 
Surviving  Assignee  under  a  Commission  of  Bankruptcy  against  Martin  Unwin, 


Martin  Unwin  makes  an  assignment  of  debts  due  to  himself,  in  order  to  secure  the  sum 
of  £500  due  to  the  plaintiffs,  and  for  their  security  against  a  recognizance  entered 
into  by  them  on  his  behalf,  and  a  month  afterwai^  becomes  bankrupt :  Held, 
that  the  assignment  is  good  and  not  fraudulent  against  the  other  creditors  of  the 
bankrupt.(2) 

Martin  Unwin  being,  under  an  order  of  the  Court,  appointed  receiver  of  the 
Duchess  of  Montagues  estate,  and  the  plaintiffs  having  entered  into  a  recognisance 
as  his  sureties,  by  way  of  counter-security  Martin  Unirin  in  consideration  of  £500 
due  to  the  plaintifTs  on  balance  of  accounts,  and  for  their  security  against  the  recog- 
nizance, assigned  several  debts  due  to  himself,  and  a  month  after  the  assignment  became 
a  bankrupt,  and  tliis  was  a  biU  brought  to  compel  defendant  to  accoimt  for  such  monies 
OS  defendant  had  received  out  of  any  debts  assigned  to  plaintiffs,  and  to  suffer  plain- 
tiffs to  make  use  of  his  name  to  secure  the  residue,  and  to  restrain  defendant  from 
recovering  the  debts. 

Mr.  Pilsworth  and  Mr.  Mason  for  the  defendant 

This  assignment  is  fraudulent :  Fraudulent  assignments  hind  the  bankrupt  but 
not  the  assignees.  There  is  more  recited  to  be  due  in  the  agreement  than  was  really 
due  from  Martin  Unwin.  These  debts  remained  in  the  power  of  the  bankrupt,  and 
there  was  no  notice  to  the  debtors  before  the  bankruptcy,  and  they  relied  upon  the 
statute,  of  the  21  Jac.  1.  c  19,  sect  7. 

[648]  I-ord  Chancellor,  declared  it  to  be  clear  if  the  assignment  was  not  fraudulent 
that  it  was  a  good  assignment  not  within  the  bankruptcy,  and  that  assignees  in  respect 
of  acts  done  by  the  bankrupt  which  create  either  a  legal  or  equitable  charge  on  his 


Defendant. 


Shewing  Cause  against  a  Decree.    May  \^th,  1739. 
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estate  stand  just  in  the  place  of  the  bankrupt.    So  is  Ta^or  v.  Wheda;  2  Tern.  665, 
which  was  determined  on  great  consideration. 

Before  Lord  Macdesfkld  there  was  a  stronger  case.  Cock  v.  GoodfeliotD.  A  widov 
in  1720,  being  then  very  near  a  bankruptcy,  and  who  became  so  very  soon  after, 
tranderred  great  quantities  of  stock,  and  also  assigned  several  debts  to  secure  portions 
^ven  by  her  husband  to  her  children.  No  le^T  interest,  but  only  an  equitable  one 
passed  by  this  assignment,  yet  the  children  on  a  bill  brought  here,  were,  on  great  con- 
sideration, decreed  to  have  the  benefit  of  this  assignment. 

But  it  is  objected  that  this  assignment  was  made  but  a  month  before  the  bank- 
ruptcy. Yet  it  was  made  before  it,  and  if  a  man  makes  any  disposition  for  securing  the 
payment  of  debts,  or  for  valuable  consideration  before  he  actually  becomes  a  bankrupt, 
it  shall  have  its  effect. 

There  is  no  such  thing  as  an  equitable  bankruptcy,  nor  any  other  than  the  law  has 
made  so,  and  tilt  he  is  a  bankrupt,  he  may  prefer  which  of  his  creditors  he  will  in  pay- 
ment. There  was  a  case  indeed  before  Sir  Joseph  Jeh/ll,  which  broke  in  a  little  upon 
this  rule  (SmaU  v.  GvdlingX  where  the  assignees  founded  their  bill  on  the  pretence  of 
an  undue  preference  given  by  the  bankrupt  when  a  failing  man,  to  one  set  of  crediton 
by  such  an  assignment,  and  the  assignment  was  set  aside.  But  on  an  appeal  to  Lord 
King,  the  decree  was  reversed,  and  an  issue  directed,  whether  bankrupt  or  not,  for  in 
that  case  the  bankruptcy  happened  in  a  day  or  two  after  the  assignment,  and  hdd 
that  the  point  turned  wholly  on  that  fact,  whether  actually  bankrupt  at  that  time  or 
not. 

But  the  present  assignment  is  clear  of  all  apprehensions  of  that  kind,  the  bankruptcy 
not  being  till  a  month  after.  Then  it  is  objected  more  is  assigned  than  was  due,  but 
that  is  not  material,  the  persons  to  whom  the  assignment  was  made,  being  liable  to  be 
damnified,  which  is  a  sufficient  consideration.  If  the  sureties  are  liable  to  pay  the  debts, 
and  he  is  become  a  bankrupt,  that  is  an  absolute  damnification  at  law.  It  is  again 
objected  that  this  is  fraudulent,  because  no  notice  is  given  to  the  debtors  whose  debts 
are  assigned.  [649]  It  would  be  a  defence,  indeed  for  them  if  they  had  paid  it  to  the 
assignor,  and  were  afterwards  sued  by  the  assignee,  but  it  is  no  dcdence  on  the  part  of 
the  present  defendants ;  and  it  is  objected  that  this  assignment,  according  to  the 
doctrine  of  Twym^s  case,  3  Co.  81,  is  fraudulent,  because  the  property  remained  still 
in  the  assignor.  But  that  doctrine  extends  not  to  such  an  assignment  as  this,  but  only 
to  an  assignment  or  sale  of  chattels  which  lie  in  livery.  Choaes  tn  action  wilPalwajs 
remain  in  some  measure  in  the  power  of  the  assignor! 

Decree  affirmed. 

(1)  The  arguments  of  counsel  in  this  case  are  taken  from  Lord  Hardvncke^t  Note- 
book ;  the  statement  of  the  case  and  the  judgment  from  a  manuscript  report. 

(2)  It  seems  however  that  a  conveyance  made  by  a  trader  before  an  act  of  bankruptcy 
and  made  in  contemplation  of  such  act  with  a  view  to  give  a  preferrace  to  a  particular 
creditor,  is  void.  See  Woralep  v.  De  Maltos,  1  Burr.  467.  Harmon  v.  Fighar,  Cowp* 
117.   Hartshorn  v.  Slodden,  2  Bos.  &  Pull.  682. 

[LoBD  Abergavenny,  Plaintiffs ;  (1)  and  EraiiiND  Thomas,  Defendant. 

May  \m,  1739. 

In  order  to  establish  a  ri^ht  in  a  tenant  of  a  copyhold  estate  for  lives  to  a  renewal,  he  must 
shew  in  certain  upon  payment  of  what  fine  he  has  a  right  to  renew. 

This  was  a  bill  brought  by  the  lord  of  a  manor  against  the  defendant,  who  continued 
in  possession  of  a  copyhold  estate  of  the  manor,  after  the  lives  for  which  it  had  been 
granted  had  expired,  and  had  confounded  the  copyhold  Iwda  with  part  of  hia  own 
nreehold  lands.  The  object  of  the  bUl  was  to  distinguish  the  copyhold  lands  from  de- 
fenduit's  freehold  kinds,  and  set  out  the  boundaries,  and  if  that  could  not  be  done,  thai 
that  an  equal  quantity  of  land  might  be  set  out  and  held  to  be  enjoyed  as  copyhold, 
and  for  an  account  of  rents  due  after  the  expiration  of  the  Hves  for  which  the  copyhold 
had  been  granted. 

The  defendant,  by  hia  answer,  insisted,  that  the  plaintifi  was  not  entitled  to  the 
possession  of  the  copyhold  estate,  on  the  ground  that  though  the  estate  was  a  copyhold 
estate  for  £65(0  ^^^^  there  was  a  right  of  renewal  upon  paymmt  of  a  reasonable  fine. 
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It  was  admitted  that  tlie  boundaries  were  confounded  by  a  unity  of  possession, 
and  that  the  three  lives  for  whicli  the  copyhold  was  granted,  nad  expired. 

On  the  part  of  the  plaintiff,  it  was  proved  by  the  steward  of  the  manor,  that  he  had 
demanded  thirteen  years  purchase  for  a  full  estate  ;  that  the  last  two  stewards  had  only 
demanded  ten  years  purchase  ;  that  since  he  had  been  steward,  no  person  had  insisted 
upon  a  right  to  renew  a  copyhold  estate  after  the  expiration  of  three  Hves  except  the 
defendant ;  and  it  was  likewise  proved  by  a  person  who  had  been  under-steward  for 
twenty-two  years,  that  he  used  to  compute  two  Hves  at  seven  years  purchase,  and 
three  lives  at  ten  years  purchase,  and  that  he  knew  of  no  instance  of  any  person  claiming 
a  right  to  renew. 

On  the  part  of  the  defendant,  it  was  proved,  that  when  any  copyhold  estate  for  lives 
determined,  there  was  a  custom  in  ^he  lord's  court  to  moke  proclamation  for  the  heir  to 
come  in  and  pay  hia  fine. 

The  Atiomty-GeTUToX,  for  the  plaintiff,  insisted  that  the  meaning  of  the  proclama- 
tion was  to  know  whether  any  right  was  subsisting  under  the  copy,  and  that  there  was 
no  custom  proved. 

Mr.  Chute  and  Mr.  Wilbraham  for  the  defendant,  insisted  that  though  it  was  not 
ascertained,  a  Court  of  Law  would  ascertain  what  a  reasonable  fine  was,  and  they 
insisted  that  an  issue  ought  to  be  directed,  and  cited  13  Co.  1,  2,  luid  MiddUton  and 
Jackson,  2  Ch.  Rep.  35. 

May  21,  .1739. — Lord  Chancellor.  All  copyhold  estates  were  originally  estates  at 
will,  but  by  length  of  time  are  become  almost  equal  to  freeholds,  and  are  now  part  of 
the  constitution,  and  as  such  are  to  be  supported,  and  the  law  has  gone  so  far  as  to 
ascertain  what  shall  be  a  reasonable  fine,  where  the  custom  has  been  to  renew,  upon 
payment  of  a  fine,  uncertain.  But  it  has  no  where  fixed  what  shall  be  a  reasonable 
fine  upon  which  to  renew  copyholds  for  Uvea,  and  therefore  if  a  tenant  would  set  up  such 
a  right  of  renewal,  he  must  shew  in  certain  upon  payment  of  what  fine  he  has  a  right 
to  renew,  as  upon  payme'nt  of  three  years'  value.  In  the  case  of  the  Duke  of  Grafton, 
where  his  tenants  set  up  a  right  of  renewing  their  copyholds  for  lives,  upon  payment 
of  a  reasonable  fine,  so  as  the  same  did  not  exceed  three  years'  value  Lord  Chancellor 
King  directed  an  issue  to  try  the  custom,  but  it  [651]  reversed  in  the  House  of 
Lords,  because  it  appeared  by  the  rolls  of  the  manor  that  there  had  been  no  fixed  fine, 
only  that  the  tenants  had  seen  what  was  the  highest  had  ever  been  taken,  and  then 
8^  up  a  custom  of  renewing  upon  payment  of  a  reasonable  fine,  so  as  the  same  did  not 
exceed  such  value.  But  if  this  was  allowed,  such  customs  might  be  set  up  in  almost 
all  the  manors  in  the  kingdom. 

It  was  proved,  that  there  had  been  a  prochimatkin  in  the  lord's  court,  for  the  heir 
to  come  m  and  renew,  or  to  shew  cause  why  the  lord  should  not  enter  upon  the  estate 
as  his  own.  This  is  not  proof  of  a  tenant's  right  of  such  renewal :  but  done  only  in 
order  to  prefer  the  heir  before  any  other  in  case  he  will  agree  for  the  renewal :  and  the 
person  who  has  been  steward  for  above  twenty  years,  has  sworn  that  he  never  knew 
any  tenant  insist  upon  such  a  right  before  the  present  defendant.  The  decree  must 
therefore  be  that  there  be  a  commission  to  ascertain  the  boundaries,  and  that  the 
defendant  pay  the  plaintiff  his  costs.   (Reg.  Lib.  B.  1738,  fo.  294.) 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwieke's  Note-book ;  the  judgment  from  a  manuscript  report. 


Benson  v.  Baldwyn.(I) 

May  19th,  1739.    1  Atk.  598. 

A  bill  may  be  brought  for  rent  in  this  Court  where  the  remedy  at  law  is  lost  or  becomes 
ver^  difficuH.,  and  this  court  will  relieve  on  the  foundation  of  payment  for  a  length 
of  tmie. 

Lord  Chancellor.  Where  a  man  is  entitled  to  a  rent  out  of  lands,  and  through 
process  of  time  the  remedy  at  law  is  lost,  or  become  very  difficult,  this  court  has  inter- 
fered and  given  relief,  upon  the  foundation  only  of  payment  of  the  rent  for  a  long  time, 
which  bills  are  called  bills  founded  upon  .the  solf.t :  Nay,  the  court  has  gone  so  far  as  to 
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five  relief,  where  the  nature  of  the  rent  (as  there  are  many  kinds  at  law)  has  not  heen 
nown,  so  as  to  be  set  forth,  but  then  all  the  terre-tenants  of  the  lands,  out  of  which  the 
rent  issues,  must  be  brought  before  the  Court,  in  order  for  the  Court  to  make  a  complete 
decree. 

(1)  This  case  is  taken  from  Atkyns.  It  appeals  from  the  Register's  Book,  that  the 
plaintiff  being  entitled  to  a  moiety  of  certain  manors,  and  to  a  cer-[662]-tAUi  ^^e  farm 
rent  issuing  thereout,  brought  his  bill  against  Heath,  and  Mr.  and  Mrs.  Baldipyn,  Heath 
being  entitled  to  the  other  moiety,  part  absolutely,  and  part  subject  to  the  life  estate  cA 
Mrs.  Baldwyn,  who  was  entitled  thereto  under  marriage  articles,  alleging  by  his  bi!l 
that  they  ought  to  pay  a  portion  of  the  said  fee  farm  rent,  but  that  Heath  claimed  an 
exemption  during  Air.  Baidiiyn's  life,  and  Mrs.  B.  an  exemption  under  her  marriage 
articles  ;  and  the  bill  prayed  a  discovery  whether  they  were  in  possession  of  the  lands 
chargeable  with  the  rent  or  some  part  thereof,  and  an  account  of  the  arrears  and  pay- 
ment thereof. 

The  Master  of  the  Bolls  directed  an  enquiry  as  to  what  lands  were  charged  with  the 
rents,  and  made  an  order  upon  the  Master's  report,  that  Mrs.  Baldwyn  (her  husband 
being  dead)  should  pay  the  arrears  of  a  certain  quit  rent  to  the  plaintiiT,  and  should 
^y  the  same  during  her  life,  and  after  her  death,  the  same  should  be  paid  by  Heath. 
From  this  order  Mrs.  Baldwyn  appealed,  insisting  that  the  order  was  not  warranted 
by  the  report,  and  it  appears  by  the  Lord  Chancellor's  Note-boo)c,  that  the  only  point 
in  discussion  was  whether  the  lands  in  jointure  were  alone  chargeable  with  the  quit  rent, 
or  whether  other  lands  in  the  possession  of  Heath  were  likewise  chargeable. 

The  Lord  Chancellor  reversed  the  order,  and  directed  the  Master  to  review  his  report. 
(Reg.  Lib.  A.  1738,  fa  417.) 


[66S]  Bakks  v.  Wssb  :— .John  Banks,  Plaintiff ;  (1)  and  Sir  Jonv  Webb,  J(ms  Webb. 
and  Thomas  Webb,  Defendants.  And  Sir  John  Webb  and  John  Webb, 
Plaintiffs ;  and  John  Banks,  Defendant. 

May  22d  and  23d,  1739. 

The  ancestors  of  the  plaintt^,  Sir  John  Banks,  being  seised  of  the  manor  of  Canford 
Priors,  and  the  ancestors  of  the  defendant,  ^r  John  Yfehby  being  seised  of  the  manor 
of  Great  Canford,  in  1639  entered  into  an  agreement,  whereby  after  reciting  that 
there  were  wastes  lying  intermixed,  which  Belong  to  both  manors,  and  that  one 
fourth  part  belonged  to  Canford  Priors,  and  that  J.  W«b&  and  his  ancestors  had  made 
enclosures  thereof,  it  vras  agreed  that  Sir  J.  Banks  m^ht  inclose  fifty  acres  of  the 
heath,  and  that  /.  Webb  might  enjoy  the  lands  formerly  inclosed,  and  that  the  residue 
should  be  divided  into  four  equal  parts  ;  one  fourth  to  be  enjoyed  by  Sir  J.  Banks, 
and  the  remaining  three  fourths  by  J.  Webb  ;  and  the  same  division  should  be  made 
in  the  event  of  an  inclosure  ;  upon  a  bill  brought  by  the  plaintiff  for  a  specific  per- 
formance of  the  agreement,  or  in  case  the  Court  should  not  think  fit  to  execute  the 
agreement,  that  tne  limits  and  boundaries  of  the  waste  belonging  to  each  manor 
might  be  ascertained  ;  upon  the  ground  that  the  agreement  was  made  by  a  tenant 
for  life,  who  could  not  bind  the  remainder-man  ;  that  it  had  not  been  carried  into 
execution  within  a  hundred  years  ;  that  the  acta  of  ownership  on  the  part  of  the 
defendants'  ancestors,  inconsistent  with  the  agreement,  far  outweighed  the  acts  of 
ownership  on  the  other  side,  a  specific  performance  of  the  agreement  refused  ;  and 
the  plaintiff  not  having  shewn  a  title  to  or  possession  of  the  soil,  or  any  impediment 
why  he  could  not  establish  his  title  at  law ;  the  Court  would  not  direct  a  commission 
or  an  issue  to  ascertain  the  boimdaries  of  the  waste  ;  and  a  cross  bill  by  the  defendant, 
that  he  might  be  quieted  in  possession  of  the  waste,  dismissed,  being  founded  upon  a 
mere  legal  title,  and  no  trials  at  law  having  been  had  to  try  the  right. 

The  plaintiff,  John  Banks,  brought  his  bill  to  have  a  division  of  a  waste  called  Canford 
Heath,  according  to  the  shares  to  which  the  plaintiil  and  defendants  were  entitled, 
either  according  to  the  terms  of  an  agreement  of  the  7th  of  December  1639.  or  accord- 
ing to  the  original  right  which  each  party  had  antecedent  to  the  agreement. 

Sir  /.  Webb,  the  plaintiff  in  the  second  cause,  by  his  cross  bill  claimed  title  to  the 
whole  of  Canford  Heath,  as  the  waste  of  his  manor,  and  prayed  to  perpetuate  the 
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teBti-[66ti~iuo>^y  of  his  witnesses,  and  that  he  might  be  quieted  in  the  possession 
of  it. 

Sir  John  Banks,  the  great-grandfather  of  the  plaintiff  Banks,  being  entitled  to  the 
manor  of  Canford  Priors,  and  John  Webb,  the  grandfather  of  the  defendant  Sir  J. 
Webb,  being  entitled  to  the  manor  of  Great  Canford,  by  an  indenture,  dated  the  7th  of 
December  1639,  and  made  between  the  said  Sir  J,  Banks  of  the  one  part,  his  Majesty's 
Attorney-General,  and  the  said  J.  Webb  of  the  other  part,  after  reciting  that  Sir  J. 
Banks  was  seised  of  the  manor  of  Canford  Priors,  and  the  said  J.  Webb  of  the  manor 
of  Great  Canford,  to  which  there  were  great  wastes  and  commons  belonging,  lying 
intermixed,  and  that  one-fourth  part  thereof  belonged  to  the  manor  of  Canford  Priors, 
and  John  Webb  and  his  ancestors  had  made  inclosures  of  part  of  the  wastes  and  commons; 
now  for  recompense  to  be  made  to  the  said  Sir  J.  Banks,  for  such  inclosures,  it  was 
agreed,  that  the  said  Sir  John  Banks  might  inclose  fifty  acres  of  the  said  heath,  and 
have  the  same  for  his  own  benefit ;  and  that  John  Webb  might  enjoy  the  lands  formerly 
enclosed ;  and  tbat  the  residue  of  the  said  heath  and  common  grounds  should  be 
divided  into  four  equal  parts  :  one-fourth  to  be  enjoyed  by  Sir  /.  Banks  and  his  tenants, 
and  the  remaining  three-fourths  to  be  enjoyed  by  John  Webb  and  his  tenants ;  and 
if  any  inclosure  should  hereafter  take  place,  then  that  one-fourth  of  what  should  be  so 
enclosed  should  be  enjoyed  by  Sir  J.  Banks  and  his  tenants,  and  the  remaining  three- 
fourths  should  be  enjoyed  by  John  Webb  and  his  tenante,  provided  nothing  contained 
in  the  agreement  should  prevent  either  party  from  inclosing  their  rateable  part.  The 
plaintiff  Banks,  by  his  bill  stated,  that  the  wastes,  heaths,  and  common  grounds  of  the 
two  manors  lie  undivided,  intermixed,  and  blended  together,  so  that  the  ancestors  of 
the  plaintifE  had,  time  out  of  mind,  and  without  interruption  from  the  said  Sir  J. 
Weim,  or  his  ancestors,  cut  furze,  heath,  and  dug  clay,  peat,  gravel,  and  sand,  depastured 
their  cattle  upon  any  part  of  the  undivided  wastes,  heauis,  and  common  grounds ; 
and  by  his  bill  prayed  that  the  said  agreement  might  be  performed  and  carried  into 
execution,  and  that  he  might  be  quieted  in  the  possession  of  Canford  Priors,  and  of 
the  wastes,  heaths,  and  common  grounds  thereof ;  and  in  case  the  defendants  should 
controvert  the  said  agreement,  and  dispute  the  specific  performance  thereof,  and  the 
Court  should  not  think  fit  to  carry  the  said  agreement  into  [655]  execution,  that  the 
limits  and  boundaries  of  the  wastes,  heaths,  and  common  grounds,  belonging  to  each 
of  the  manors,  might  be  ascertained  and  that  a  commiamon  might  issue  out  of  the  Court 
for  that  purpose. 

On  the  part  of  the  plaintiff  Banks,  the  agreement  which  was  not  executed  was 
produced.  The  other  evidence  produced  in  the  causes  is  stated  in  the  judgment 
Mr.  Brown  and  Mr.  Floyer  for  the  plaintiff  Bcmks. 

The  agreement  is  not  executed  in  form  ;  but  the  parties  have  ever  since  enjoyed 
according  to  the  terms  of  it.  The  plaintiff  submits  to  the  agreement,  though  the  original 
right  would  be  more  beneficial  for  him. 

The  agreement  has  been  affirmed,  and  carried  into  execution  by  acts  and  enjoy- 
ment. It  may  be  objected,  that  Mr.  Webb  was  only  tenant  for  life,  and  could  not  by  his 
agreement  bind  the  owner  of  the  inheritance.  The  subsequent  acquiescence  and 
enjoyment  of  the  owners  of  the  inheritance  have  confirmed  it.  The  agreement  of  an 
infant  submitted  to  after  he  comes  of  age  is  made  good  and  shall  bind  him. 

If  the  agreement  is  out  of  the  way,  then  we  claim  one  third  of  Canford  Heath,  as 
belonging  to  the  manor  of  Canford  Priors, 

The  Altomey-General,  Mr.  Chute,  Mr.  Noel,  Mr.  Taylor,  Mr.  Murratf  and  Mr.  Benley, 
for  the  defendants,  the  Webbs. 

The  family  of  the  Webbs  have  enjoyed  Canford  Heath,  as  their  waste  of  the  manor 
of  Great  Canford,  from  the  time  of  the  purchase  till  1639,  when  John  Webb  being  under 
prosecution  for  recusancy,  and  his  estate  seised  on  that  account,  was  influenced  to  come 
into  that  agreement.  But  J.  Webb  was  only  tenant  for  life.  No  step  was  taken  towards 
carrying  this  agreement  into  execution,  unless  the  grants  of  part  of  the  waste  can  be  so 
understood.  Many  new  inclosures  made,  but  no  part  allotted  to  t^e  Banks*,  although 
by  the  agreement  they  were  to  have  one-fourth. 

The  acta  of  enjoyment,  proved  by  the  plaintiff,  are  only  (except  the  leases)  of  righta 
of  common,  consistent  witii  the  ownership  of  the  soil  being  in  another.  There  are 
ten  leases ;  four  only  mention  Canford  Heath  ;  those  that  mention  the  waste  of  Canford 
Priors  are  not  applicable,  because  there  may  be  other  waste  belon^ng  to  Canford 
Priors. 
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Such  inclosures  and  leases  might  be  made  without  the  privity  or  observation  of  the 
Webbs,  or  their  stewards  ;  but  John  Webb  lived  till  after  the  year  1 656. 

[666]  Ab  to  the  original  right  claimed  by  pl&intifi  at  the  bar,  one  third  is  oliumed. 

But  Sir  J.  Banks,  by  his  own  recital,  clums  only  one-fourth.  The  pliuntiS  cannot 
come  here  for  partition,  without  first  establishing  his  title,  or  uxxm  confusion  of  boun- 
daries. 

The  heath  is  expressly  granted  to  Sir  J,  Webb^s  ancestors,  or  those  uxkder  whom 

they  claim. 

The  only  evidence  of  any  original  right  is  by  the  digging  peat,  and  once  some  stone. 
The  plain  tiS's  evidence  ts  in  support  of  a  prescriptive  right  of  common,  or  of  estovers, 
rather  than  a  right  of  soil. 

May  20,  1739.— Lorrf  Chancellor  :  Two  bills. 

1.  The  original  bill  of  plaintiff,  Mr.  Banks,  founded  on  a  title  claimed  to  some  part 
or  share  of  Canford  Heath,  and  praying  to  establish  such  title,  and  to  have  a  commission 
to  set  out  and  settle  the  boundaries,  tuod  to  separate  and  divide  his  part  of  the  heath 
from  that  part  which  belong  to  the  manor  of  Great  Canford. 

%  On  the  other  side,  Sir  J.  Webb's  cross-bill  claims  title  to  the  whole  of  Canford 
Heath,  as  the  waste  of  his  manor,  prays  to  perpetuate  the  testimony  of  his  witnesses, 
and  to  be  quieted  in  the  possession  of  it. 

This  last  bill  founded  on  a  mere  legal  title,  proper  to  perpetuate  testimony. 

If  Sir  J.  Webb^s  counsel  had  insisted  on  any  cfecree  upon  it,  must  have  directed  an 
issue. 

If  such  an  issue  tried  and  found  for  him  difficult  to  invent,  what  decree  could  have 
been  made. 

No  decree  in  a  court  of  equity  for  a  perpetual  injunction  to  quiet  in  possession,  on  a 
mere  legal  title,  but  after  many  trials  to  prevent  endless  vexation. 

But  as  it  is  not  now  insisted  on  that  the  Court  can  make  such  decree,  no  colour  to 
direct  an  issue,  or  to  put  it  in  any  method  of  trial  on  that  bill ;  but  it  must  be  dimaisaed. 

That  being  laid  out  of  the  case,  the  questions  between  the  parties  will  arise  wholly 
on  Mr.  Banks  s  original  bill. 

This  founded  on  two  general  heads  of  equity  :  put  in  the  alternative. 

1 .  To  have  a  specific  performance  of  an  agreement,  and  under  that  a  commission. 

2.  If  he  fails  in  that,  then  to  have  a  commission  grounded  on  his  general  original 
title  to  some  share  or  proportion  of  [657]  Canford  Heath,  and  to  have  it  set  out  and 
divided  by  metes  and  bounds. 

Both  these  are  common  equities  in  this  Court,  provided  a  sufficient  foundation 
shewn  for  it. 

1.  As  to  the  specific  performance  of  the  agreement ;  it  is  dated  7th  December  1639, 
now  one  hundred  years  ago. 

Many  objections  made  against  it. 

1.  Obtained  unfairly,  and  by  undue  influence. 

Ansvxr.  These  circumstances  rather  do  induce  suspicion  :  not  suffidently  made 
out  to  ground  a  decree  of  this  Court. 

I  would  not  be  understood  in  the  decree  which  I  shall  pronounce,  to  go  upon  any 
foundation  that  may  impeach  the  honour  or  character  of  Sir  J.  Banks. 

The  strong  objections,  which  I  think  have  received  no  sufficient  answers,  are  : 

1.  Agreement  of  tenant  for  life  could  not  bind  the  remainder-man  or  owner  of  the 
inheritance. 

2.  Rested  upon  and  not  carried  into  execution  in  all  this  length  of  time,  100  yean 
after  the  making  of  it.   This  amountfi  to  a  waver. 

That  alone  a  sufficient  foundation  to  refuse  a  decree  for  a  specific  performance. 
To  these  it  has  been  answered, 

1.  That  here  has  been  a  part  performance  by  the  inclosures  and  leases  of  part  of  the 
heath  made  by  Mr.  John  Banks  ami  Mr.  Ralj^  BanJcs. 

Answered.   The  first  of  these  was  in  1648,  and  the  last  of  them  1656. 

Uncertain  on  what  foxmdation  this  was  done,  probably  under  colour  of  the  agree- 
ment. 

But  on  the  other  side  the  strength  and  weight  of  the  evidence  is,  that  it  was  waived 
and  renounced  between  the  parties. 
No  fourth  part  set  out. 

Multitudes  of  instances  of  new  inclosures  made,  new  leases  granted,  and  rents 
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reserved,  by  Sir  John  Webb  and  bis  father,  to  one-fourtb  of  which,  if  this  agreement 
had  been  pursued,  Mr.  Banks  and  his  ancestors  would  have  been  entitled ; — ^not  paid, 
insisted  on,  or  demanded,  in  any  one  instance. 

All  the  other  acts  of  a  sole  exclusive  ownership  are  evidence  to  the  same  purpose. 

It  was  said  further  that  the  acquiescence  of  Sir  J.  Yfebb,  and  his  ancestors  amounted 
to  a  submission  and  an  affirm-[658]-aQce  of  that  agreement ;  but  these  various  repeated 
acts  done  in  contradiction  to  it,  are  abundantly  sufficient  to  over-balance  that  instance 
of  acquiescence. 

No  ground  after  this  length  of  time,  and  under  these  circumstances  to  decree  a 
specific  performance. 

That  hind  of  reUef  always  in  the  discretion  of  the  Court  on  the  circumstances  of  the 

case. 

Second  point.  In  the  next  place  plaintiff  resorts  to  that  which  has  been  called  his 
original  right. 

That,  part  of  the  heath  is  the  waste  of  his  manor  of  Canford  Prior ;  that,  he  is  owner 
of  the  sou ;  that  it  lies  intermixed  and  confoimded  with  defendant,  Sir  John  Webb's^ 
waste  of  his  manor,  and  therefore  entitled  to  have  a  commission  to  set  it  out. 

I  take  it  that  whoever  comes  as  a  plaintiff  into  this  Court  to  have  a  commission  to 
set  out  and  divide  lands  must  do  it  on  one  of  these  grounds : 

As  claiming, 

Ist.  Some  imdivided  estate  as  tenant  in  common  or  joint-tenant  or  coparcener  with 
another,  or, 

2nd,  As  claimir^  a  several  ownership  and  shewing  the  boundaries  to  iiave  been  con- 
founded or  very  difficult  to  be  ascertained ;  or  at  least  that  there  is  a  dispute  about  the 
boundaries. 

I  must  own  that  in  the  course  of  this  cause  I  have  not  been  able  to  find  out  on  which 
of  these  kind  of  rights  the  plaintiff  puts  his  case. 

He  has  not  said  that  he  is  tenant  in  common  of  this  waste  with  Sir  J.  W«6&. 

Not  easy  to  conceive  how  that  should  be  in  the  case  of  two  loitls  of  different  manors. 
At  least  nothing  of  that  kind  is  shewn,  and  the  bill,  which  I  have  read  over  rather 
imports  the  contrary,  prays  to  establish  for  ever  the  precise  boundaries. 

As  to  any  several  ownership  of  any  particular  divided  part  of  the  heath.  No  part  or 
spot  of  groimd  attempted  to  be  marked  out  or  shewn. 

No  trace  of  any  boundary  whatsoever  or  pretence  to  it.  I  never  knew  a  case  in 
which  something  of  that  kind  was  not  pretended  to  at  least. 

But  upon  which  soever  of  these  rights  a  plaintiff,  who  prays  a  commission  of  this 
nature,  founds  his  case,  I  am  of  0|xnion  that  it  is  incumbent  upon  him  to  go  further 
and  to  shew 

[66^1-  A  title. 

2.  Ijiat  he  is  in  possession,  or  if  not, 

3.  Some  impediment  why  he  cannot  establish  his  title  at  law. 
1.  As  to  the  title. 

1.  The  agreement  being  only  the  acknowledgment  of  a  tenant  for  life,  no  evidence 
of  any  title  in  plaintiff  against  Sir  /.  Webb,  the  remainderman. 

2.  The  only  remaining  evidence. 

1.  The  leases  from  1648  to  1G56.  and  the  digging  of  peat. 

Possession  and  length  of  time  may  have  given  a  title  to  those,  where  there  has  been 
an  enjoyment  in  contradiction  to  the  lord's  title,  and  rent  paid  to  another  lord. 

But  as  to  any  inference  of  a  title  to  any  other  part  of  the  waste  (supposing  all  fairly 
transacted),  it  amounts  to  very  weak  evidence  when  weighed  in  the  bauuice  against  the 
evidence  on  the  other  side. 

As  to  the  dig^ng  peat  the  slightest  tliat  can  be. 

Might  be  by  mdulgence,  by  a  right  of  common  of  turbary  or  estover,  as  the  vicar  is 
admitted  to  have. 

Whatever  it  was,  has  not  been  exercised  these  thirty  years,  so  no  popsession  of  it. 
And  to  this  it  is  no  answer  or  excuse  to  say  that  better  peat  was  found  at  another 
place. 

If  the  plaintiff  had  this  right,  it  might  have  been  sold,  and  a  profit  made  of  it ;  and 
therefore  the  desisting  from  digging  it  there  when  better  was  found  for  his  use,  shews  it 
rather  to  be  a  common  of  turbary,  or  estovers  to  be  burnt  in  his  house. 
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Beputatioa  of  one-third  mogt  uncertain,  inconsitntent  witli  the  agreenieut  and  with 
the  bill. 

Discourse  at  Perambtdations.  No  weight  to  be  laid.  The  tenants  of  Canford  Prior 
now  asserting  their  own  claim,  and  most  probably  meant  it  of  a  third  part  of  the  common 
rather  than  of  the  soil,  for  the  perambulations  were  for  Great  Canford,  and  they  took 
in  the  whole  heath  into  that  manor  which  is  inconsistent  with  a  right  to  a  third  of  the 

soil. 

Let  this  evidence  be  compared  with  that  wlUch  hjus  been  read  on  the  part  of  Sir 
John  Webb. 

1.  Written  evidence,  grant  and  conveyance. 

2.  By  usage  and  enjoyment. 

1.  The  whole  heath  conveyed  to  his  ancestor,  9  Jac.  1  [1G11-I2],  by  express  wonL;. 
all  tiutt  the  soil  of  the  great  loaste  in  Gan-[660]-ford  aforesaid,  containing,  by  estimation. 
10,000  aares,  or  thereabouts,  and  all  commons  and  waste  grounds.  No  weight  to  be  kid 
on  the  deficiency  of  acres.   The  entire  thing  is  granted. 

This  the  stronger,  because  they  were  so  exact  as  to  except  some  particular  inclostins  ; 
reasonable  to  infer  from  thence  that  if  only  two-thirds  or  three-fourths  of  the  heath  had 
been  intended  to  be  conveyed,  it  would  have  been  so  mentioned. 

Nothing  of  this  kind  in  any  conveyance  on  the  other  side,  only  the  general  word 
vasta,  which  is  in  al)  grants  of  a  manor. 

It  is  highly  probiible  this  is  the  chase  described  in  the  inquisition,  4  E.  2  [1310-11] : 
for  in  the  Court-Roll,  35  Eliz.  [1593-94J,  it  is  presented  by  the  homage ;  that  all  the 
commons  are  accounted  the  lonl's  waste,  within  which  the  inhabitants  have  common 
for  their  cattle,  and  turf  and  heath. 

The  four  months  to  be  forborne,  unless  with  consent  of  the  keepers. 

That  the  land  was  accustomed  to  have  two  keepers,  and  the  tenants  may  keep  the  deer 
'oSi  their  common  with  a  little  dog  and  bom. 

These  are  ordinary  privileges  of  a  chase. 

3.  As  to  usage  and  enjoyment. 

No  act  of  ownership  of  the  soil  that  can  be  exercised  by  a  lord  of  a  manor  over  his 
waste,  that  is  not  proved  to  have  been  exercised  by  Sir  Jo^n  Webb  and  his  ancestors 
without  any  interruption. 

1.  Grants  and  leases  of  the  soil  from  the  1  Eliz.  down  to  this  day  under  reserved  rents, 
and  those  renta  received. 

2.  Inclosures  made,  and  cottages  built  at  pleasure  down  to  this  time,  some  of  the 
witnesses  speak  within  these  eight  years, 

3.  Wreck,  waifes,  and  strays,  seized  and  brought  home  to  his  manor-house. 

4.  Deodands  seized. 

5.  Contracts  and  sales  of  stone  dug  pubKoly  on  the  heath  fnnn  time  to  time,  and  some 
considerable  sums  of  money  received  for  it. 

6.  Great  quantities  of  peat  dug  out  of  Portmore  part  of  the  heath  by  his  license,  for 
sale  about  the  country,  in  one  instance,  for  four  years  together. 

7.  Leases  of  a  right  of  digging  clay  and  sand  for  making  bricks  and  tiles  in  great 
quantities. 

8.  An  account  of  clay  and  sand  dug  on  the  heath  by  the  [661]  inhabitants  of  the  town 
of  Poole  kept  by  Sir  John  Webb's  agent,  and  2d.  per  load  received  for  it  by  him. 

9.  An  ancient  annual  rent  of  £(>,  1  Is.  Id.  paid  by  the  town  of  Poole,  in  consideration 
of  their  common  of  turbary,  and  pasture  upon  Canford  Heath ;  this  payable  and  Teodved 
by  Sir  John  Webb. 

As  to  the  reputation  of  the  country,  that  is  rather  stronger  on  the  part  of  the 
defendant  than  of  the  plaintiff,  when  it  is  considered  how  some  of  the  witnesses  for 
the  plaintiff,  who  speak  of  that  reputation,  account  for  it. 

But  be  that  as  it  will,  it  is  of  the  lightest  weight  against  those  plain,  express,  and  clejir 
acts  of  ownership  which  are  proved  and  have  never  oeen  interrupted  on  the  part  of  the 
plaintiff. 

No  claim  of  a  third  or  a  fourtli  part  of  the  new  inclosures. 

No  demand  of  any  iu  count  of  rents  received,  of  the  rent  from  the  town  of  Poole,  or 
of  the  other  profits  made. 

If  this  had  been  in  instances  trifling  and  not  valuable,  it  might  have  been  less 
material,  but  as  these  profits  appear  to  have  been  of  greater  value  than  usually  arise 
from  a  waste,  it  is  a  strong  evidence  against  the  plaintiff's  right. 
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I  have  obflerred  upon  this  evidence  hitherto  as  it  affects  the  title  and  mere  right  to  the 
soil. 

But  it  shews  further  that  the  plaintiff  is  out  of  possession  of  the  aoil  of  Canford 
Heath  ;  for  as  to  the  proof  of  depasturing  cattle,  it  proves  no  possession  of  the  soil  be- 
cause it  is  accounted  for  by  a  different  kind  of  right,  a  right  of  common,  which  is  proved 
by  some  of  the  plaintift's  own  witnesses,  and  admitted  by  the  defendant. 

And  indeed  this  seems  to  be  the  result  upon  the  whole  evidence,  that  the  plaintiff,  us 
lord  of  the  manor  of  Canford  Priors,  has,  by  grant  or  prescription,  common  of  turbary 
or  estorera  for  himself,  and  common  of  pasture  for  himself  and  his  tenants  in  the  waste 
of  the  manor  of  Greal  Canford. 

But  I  am  not  to  decide  the  right  in  all  events  ;  I  see  no  impetliment  why  he  may  not 
establish  his  title  at  law,  which  in  a  case  of  this  kind,  I  think  he  ought  to  do  before  he 
comes  into  this  Court  for  a  commission. 

If  he  is  tenant  in  common  with  the  defendant  of  any  part  of  this  waste,  he  may  bring 
an  ejectment  for  any  of  the  new  inclosuijes.  and  recover  his  third  or  fourth,  or  he  may 
seise  a  waife  or  stray,  or  bring  an  action  against  any  one  for  digging  stone  or  clay  or  peat, 
by  the  defendant's  license,  and  this  way  the  title  may  be  tried. 

[662]  The  relief  which  is  now  prayed  of  this  Court,  is  that  I  should  direct  an  issue  : 
but  thatj  the  Court  ought  only  to  do  upon  the  submission  of  the  parties,  or  when  it  is 
really  in  doubt. 

But  in  the  present  case,  on  the  best  consideration  I  can  give  the  evidence,  1  have  no 
doubt  of  the  right,  and  therefore  ought  not  to  do  it. 
I  do  not  know  what  issue  to  frame. 

Therefore  Mr.  Banks's  bill  must  follow  the  fate  of  Sir  John  "Webb's,  and  be  dismissed. 

As  to  costs,  I  think  there  ought  to  be  none  on  either  side.  If  Sir  John  Vi'ebb  had 
contented  himself  with  perpetuating  the  testimony  of  his  witnesses,  as  Mr.  Banks  has 
examined  witnesses  also  on  nis  part,  he  would  have  paid  no  costs,  but  as  he  brought  his 
cause  to  hearing,  and  can  pray  no  decree,  he  ought  to  have  paid  costs.  And  as  in  my 
opinion,  Mr.  Banks  is  entitled  to  no  relief,  it  is  equitable  to  set  the  costs  of  one  against 
tne  other. 

Therefore  both  bills  dismissed  without  costs. 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lonl 
Hardwicke's  Note-book ;  the  judgment  verbatim  from  a  manuscript  in  his  Lordship's 
handwriting. 

Boyle  and  Others  v.  Boyle  and  Another ;  (1)  and  Graves  v.  Boyle  and  Others ;  and 
Nicholas  and  Others  v.  Boyle  and  Others. 

May  mh  and  mh,  1739.    1  Atk.  509. 

Sir  S.  Garth  having  by  his  bond  given  £5000  at  his  death  amongst  all  the  younger 
children  of  his  daughter,  by  will  directs  that  the  rents  and  profits  of  his  estates 
should  be  paid  to  them  until  certain  periods  in  his  will  mentioned,  and  gives  the 
produce  of  his  personal  estate  to  his  daughter  for  life,  and  after  her  death,  to  pay 
£1500  to  one  of  her  children,  and  £3500  amongst  her  other  younger  children,  as 
she  shall  appoint,  and  in  default  of  appointment,  equally  amongst  them ;  to 
daughter  at  eightem  years  of  age  or  marriage,  to  sons  at  twenty-one ;  and  declares 
that  the  lega(»e8  of  £1500  and  £3500  are  in  full  dischai^e  of  the  bond ;  held  that 
a  party  must  elect  to  claim  under  the  bond  or  will,  but  cannot  claim  under  both. 

Where  a  particular  thing  is  given  by  will  in  discharge  of  a  demand,  and  the  party 
insists  upon  it,  he  must  not  only  waive  that  particuuir  thing,  but  all  faMcnefit  claimed 
under  the  whole  wiU.(2) 

Sir  Samuel  Garth  on  the  :2l8t  of  December  171G,  having  entered  into  a  bond  to 
leave  at  his  death  £5000  amongst  the  younger  children  of  Martha  Boyle,  by  his 
[663]  will  of  the  37th  of  May  1717,  devised  certain  estates  to  trustees  for  a  term  of 

twenty-one  years,  if  Henry  Boyle  so  long  lived,  upon  trust  to  pay  the  rents  and  profits 
equally  amongst  all  the  daugliters  and  younger  sons  of  the  said  Martfia  Boyle,  Uving 
at  the  said  testator's  death,  or  born  afterwards,  till  Henry  Boyle  attained  his  age  of 
eighteen  years ;  and  after  he  had  attained  that  age,  then  to  pay  Henry  Boyle  £100 
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per  annum,  till  his  age  of  twenty-one  years,  and  till  Buch  age,  to  pay  and  apply  the 
residue  of  such  rents  and  profita  to  and  amongst  Martha  Boyle's  younger  sons  and 
daughters  equally ;  and  after  he  attained  his  age  of  twenty-one  years,  or  if  he  died 
before  that  age,  then  the  term  was  to  cease,  and  after  the  determination  or  sooner 
expiration  of  the  said  term,  he  devised  the  said  estates  to  Henry  Boyle  for  life,  remainder 
to  nis  first  and  other  sons,  in  tail  male,  remainder  to  the  first  and  other  sons  of  Martha 
Boyle  in  tail  male,  with  remainders  over ;  and  he  gave  all  his  personal  estate  in  trust 
to  pay  the  interest  to  Martha  Boyle  for  her  life,  and  after  her  death  he  gave  to  Beaufoy 
Boyle  £1500  at  her  age  of  eighteen  yeais,  or  on  her  marriage ;  and  to  and  amongst 
the  younger  sons  and  daughters  of  Martha  Boyle,  £3500  in  such  shares  as  she  should 
appoint,  and  in  default  of  appointment,  then  equally  amongst  all  her  children,  except 
Henry  Boyle,  to  be  paid  to  daughters  at  eighteen  years  of  age  or  marriage,  to  sons  at 
twentv-one,  and  the  said  testator  declared  that  the  £1500  and  £3500  legacies  were 
in  full  discharge  of  a  bond  dated  the  21st  of  December  1716,  given  to  Henry  and 
VfiUiam  Boyle,  in  £10,000  penalty  for  leaving  £5000  amon^t  Martha  Boyle's 
younger  children  at  his  death,  and  he  gave  ^  the  residue  of  his  estate  to  Martha 
Boyle. 

[664]  fii^t  mentioned  cause  was  a  re-hearing  and  appeal  from  a  decree  of  the 
Master  of  the  BdU,  who  had  decreed  (the  bond  of  Sir  Samuel  Garth  not  being  put  in 
issue  in  that  cause)  that  Martha  Boyle  should  receive  the  interest  of  the  £6000  for  her 
life ;  that  after  her  death  the  £5000  should  be  paid  amongst  the  children,  according 

to  the  directions  in  Sir  Samuel  Garth's  will,  and  that  a  certain  part  of  the  profits  of 
the  testator's  real  estate  should  be  placed  out  at  interest  for  the  benefit  of  Elizabeth 
Graves. 

The  bond  was  deposited  by  the  testator,  for  safe  custody,  in  the  hands  of  Mrs. 
Martha  Boyle,  who  admitted  by  her  answer,  that  she  had  cancelled  the  bond,  appre- 
hending that  it  was  of  no  use  after  the  will  was  made. 

Elizabeth  Boyle  having  intermarried  with  Matthew  Graves,  Harriott  Boyle  with 
William  Nicholas,  and  Beaufoy  Boyle  with  John  Wilder,  being  the  daughters,  and 
Robert  Boyle  being  a  younger  son  of  Martha  Boyle,  daimed  to  be  entitled  to  a  share 
both  of  the  £5000  under  the  bond  and  of  the  rents  and  profits  devised  to  them  by  the 
will  of  Sir  Samuel  Qarih. 

The  Attorruy  General,  Mr.  Chute,  Mr.  Brovme,  and  Mr.  Pilstoorth,  for  Graves  and 
his  wife. 

Mr.  Noel,  Mr.  Fenwick,  and  Mr.  WHbraliam,  for  Martha  Boyle  and  Sir  J.  Buzkoui. 
Mr.  Booth  and  Mr.  Green,  for  Nicholas  and  his  wife,  and  Robert  Boyle. 
Mr.  Floyer  for  Wilder  and  his  wife. 

May  26,  1739. — Lord  Chancellor  at  the  hearing  of  the  cause  had  declared,  that  the 
plaintiff  Elizabeth  Graves,  might  choose  to  claim  either  under  the  will,  or  under  the  bond, 
but  if  she  claimed  under  the  bond,  she  must  take  no  benefit  at  all  under  the  will ;  but 
next  day  conceiving  a  doubt,  on  account  of  the  devise  being  of  a  real  estate,  and  the 
bond  beii^  a  personal  debt,  gave  orders  to  be  attended  with  precedents,  and  this  day 
delivered  his  opinion  in  support  of  his  former  decree,  and  mentioned  the  case  tn 
Jenkins  v.  Jerucins,  Nov.  5tb,  1736,  before  Lord  Talbot,  as  a  case  in.  point,  where  a 
particular  thing  was  given  in  discharge  of  a  demand,  the  party  insisted  on  his  demand, 
it  was  decreed  he  should  waive  not  only  that  particular  thing,  but  all  benefit  which 
he  claimed  under  the  whole  will.  The  case  of  Shepherd  v.  Philips,  at  the  Rolls,  Dec. 
the  15th,  1738,  was  determined  on  a  similar  point.  But  at  the  same  time  the  Chancellor 
took  notice,  that  in  the  present  case  the  devise  was  expressed  [665]  to  be  in  satisfaction 
of  the  bond,  and  when  he  gave  orders  to  be  attended  with  precedents,  he  would  not 
extend  the  construction  of  devises  in  satisfaction,  further  than  they  had  already  gone. 

The  following  note  appears  in  Lord  Hardwicke's  note-book :  "  Decree  varied  as 
to  the  interest  of  plaintiff  Graves  and  his  wife's  share  of  the  £5000,  and  also  as  to  their 
share  of  the  profits  of  the  testator's  real  estate,  which  being  only  given  by  the  ftilL 
plaintiff  Graves  and  his  wife  ought  not  to  have,  in  respect  of  their  ctaiming  the  £5000 
under  the  bond  in  contradiction  to  the  will :  afterwards  conceived  some  doubt  as 
to  excluding  plaintiffs  from  their  share  of  the  profits  of  the  real  estate  ;  but  satisfied 
on  search  of  precedents,  particularly  in  the  case  of  Jenkins  v.  Jenki/ns,{S)  and  afiirmed 
the  directions. 

[666]  ^  Lordship  directed  the  decree  of  the  Master  of  the  Rolls,  to  be  varied  and 
declared  that  the  plamtii!  Graves  and  his  wife  electing  to  claim  by  virtue  of  the  said 
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bond,  coDtniy  to  the  disposition  made  by  Sir  Samuel  Garth's  will,  ought  not  to  take 
any  benefit  b^  the  derise  of  the  rents  and  profits  of  the  real  estate,  and  he  decreed  upon 
the  evidence  in  the  cause  that  the  sum  of  £5000  arising  from  the  said  bond  be  equally 
divided  amongst  all  the  younger  children  of  Martha  Boyle,  whether  bom  before  or 
after  the  death  of  Sir  Samud  Garth.   (Reg.  Lib.  A.  1738.  fo.  602.) 

(1)  The  statement  of  this  case  is  taken  from  Lord  Hardtoicke^s  Note-book ;  the 
judgment  from  Atkyns. 

(2)  See  Nays  v.  Mordaunt,  2  Vern.  581.  Streatfield  v.  Streatfield,  Ca.  temp. 
Talb.  176.  Kitson  v.  Kitsffti,  Prec.  in  Ch.  351.  Cookes  v.  Hellier,  1  Ves.  234. 
Botighton  v.  Boughton,  2  Ves.  12.  Cull  v.  Showell,  Amb.  727.  Highway  v.  jBanner, 
1  Bro.  C.  C.  584.  Lewis  v.  King,  2  Bro.  C.  C.  600.  Hoare  v.  Barnes,  3  Bra  C.  C. 
316.  Finch  v.  Finch,  4  Bro.  C.  C.  38.  Stratum  v.  Best,  1  Ves.  jun.  285.  WAiatfw 
▼.  yfAtter,  2  Ves.  jun.  367.  VfiUon  v.  Totcnsend,  2  Ves.  jun.  693.  Wilson  v.  Mount, 
3  Ves.  191.   Butter  v.  Maclean,  4  Vea.  531.   Blount  v.  BesOand,  5  Ves.  515. 

V.  Lord  Shaftesbury,  7  Ves.  480.  Moore  v.  Butler,  2  Sch.  &  Lef.  249.  Birmingham 
v.  Kirwan,  2  Sch.  &  Lef.  444.  Sheddon  v.  Goodrich,  8  Ves.  481.  Rich  v.  Cockell, 
9  Ves.  369.    WeiAy  v.  2  Ves.  &  Bea.  187.    Green  v.  Green,  2  Mer.  86.  Tihhits 

V.  Tibbits,  ib.  note  96.  Lord  Rancliffe  v.  Parkyns,  6  Dow,  150.  Dillon  v.  Parker, 
1  Swan.  359.  Gretton  v.  Haward,  ib.  409.  Whether  forfeiture  or  compensation 
be  the  effect  of  an  election  to  take  against  an  instrument ;  see  Mr.  Swanston  s  learned 
note  upon  this  subject  in  Gretton  v.  Haivard,  1  Swan.  433. 

(3)  The  following  case  of  Jenkins  v.  Jenkins,  is  taken  from  Lord  Hardwicke's 
papers,  being  corrected  by  Lord  Hardtoicke  in  his  own  hand-writing : — 

20th  November  1736.  On  appeal  from  the  Rolls,  case  was  Ikivid  Lewis  by 
will,  in  1699,  gave  to  his  grand-dauguter  Ann  Jenkins,  £300  to  be  paid  her  within 
five  years  after  his  death,  and  to  his  other  four  grand-childrm  £200  a-piece  (whereof 
phdntifi  is  one)  to  be  paid  them  within  five  years  after  his  death,  and  no  interest  to 
the  time  of  payment,  and  in  case  either  of  the  said  children  should  die  before  time  of 
payment,  his  or  her  legacy  should  go  amongst  the  other  brothers  and  sisters  of  the 
whole  blood,  share  and  aham  alike,  and  made  his  son-in-law,  Thomas  Jenkins,  executor, 
and  died. 

Ann  Jenkins,  the  grand-daughter  died  within  five  years  after  the  testator,  and 
after  the  death  of  Ann,  and  before  the  five  years  expired,  defendant  another  grand- 
child was  born. 

Thomas  Jenkins,  the  executor,  laid  out  for  plaintiff,  his  eldest  son,  £110  to  put 
him  out  apprentice,  and  maintained  him  in  his  infancy. 

In  1731,  Thomas  Jenkins,  made  his  will,  and  devised  amongst  other  thin^,  in 
these  words :  *  Whereas,  I  am  executor  to  my  late  father  David  L^ois,  who  by  his  will 
gave  my  son  Thomas  Jer^ns  £200,  and  there  being  also  duo  to  him,  on  the  death 
of  his  late  sister,  Ann  Jenkins  £50,  which  I  am  by  the  said  will  obliged  to  pay,  /  do 
therefore,  in  discharge  of  my  said  executorship,  and  out  of  affection  to  my  said  son 
give  him  the  said  £250,  notwithstanding,  I  paid  him  £110  to  put  him  apprentice,  and 
maintained  him  ;  and  I  give  the  interest  of  the  said  £250,  to  my  executor  (his  other 
son  defendant)  in  satisfaction  of  the  money  I  have  so  disbursed  for  my  son  Thomas  "  ; 
and  in  another  part  of  the  will  gives  his  son  Thomas  (plaintiff)  a  debt  due  to  him  the 
testator  from  one  Prince  about  £100,  and  a  close  of  land  to  Th(mas  and  his  heirs  worth 
about  £45,  and  made  (defendant)  Benjamin  Jenkins,  executor  and  residuary  legatee. 

Pliuntifl,  Thomas  Jenkins,  brought  his  bill,  and  10th  of  February  1735,  Master 
of  the  IU)Us  of  opinion  and  decreed  that  defendant  who  was  bom  after  the  death  of 
the  testator  Lewis,  and  before  the  said  le^y  of  £300  became  payable,  was  entitled 
to  an  equal  share  thereof  with  the  other  clmdren  of  Eleanor  Jenkins,  and  that  plaintifl 
was  entitled  to  interest  for  his  share  thereof  being  the  sum  of  £50,  and  for  his  said 
legacy  of  £200  as  well  as  to  the  principal  sums,  and  that  he  was  likewise  entitled 
to  the  land  and  money  devised  by  his  father's  will. 

Defendant  appealed  and  insisted  first  that  plaintiff  ought  to  abide  by  the  will 
throughout  and  ought  not  to  insist  upon  the  £200  as  a  debt,  and  the  £250  and  other 
legacies  when  it  is  expressly  declared  by  the  will  that  it  was  intended  by  testator  in 
satisfaction,  and  defendant's  counsel  cited  the  case  of  Noys  v.  Mordaunt,  2  Vem.  581. 
2ndW,  That  plaintiff  ought  to  allow  for  the  £110  and  maintenance. 

Lord  ChaneeUor.   As  to  the  first  point  plaintiff  must  abide  by  the  will  in  toto  or 
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not  at  all,  according  to  tlie  case  of  Noys  v.  Mordaunt.  A  difference  was  then  offered, 
where  a  personal  legacy  is  only  given  in  satisfaction  of  a  personal  demand,  and  where 
lands  besides  are  given  as  in  this  case.  But  by  Lord  Chancellor,  non.  allocatur,  for 
the  intent  of  the  testator  is  entire,  and  the  whole  is  his  will  and  must  be  submitted 
to  entirely  or  not  at  all.  And  therefore  he  decreed  plaintiff  to  have  five  weeks  to 
make  his  election  whether  to  abide  by  the  will  or  not ;  and  plaintiff  afterwards  electing 
not  to  abide  by  the  will,  he  was  decreed  to  have  satisfaction  for  the  legacy  of  £200 
and  £50  his  share  of  his  sister  Ann's  legacy  under  the  will  of  David  Lewis,  with  interest 
at  £5  per  cent,  from  five  years  after  David  Lewis's  death,  and  to  convey  to  the  defendant 
the  close  of  land  devised  to  him  the  plaintiff  his  Cither's  will  and  to  account  for 
the  profit  she  had  received.  As  to  the  other  point  about  the  maintenance ;  in  regard 
this  £260  was  all  the  provision  plaintiff  had  who  was  the  eldest  Fon,  and  the  father 
as  was  proved  had  an  estate  in  land  about  £240  per  annum  and  £5000  in  money  and 
as  was  proved  by  one  witness  had  declared  he  would  pay  the  jdaintiff  the  interest  for 
his  £250  ;  his  Lordship  thought  it  too  hard  in  such  case  for  his  father  or  his  executor 
to  deduct  the  interest  of  the  £250  which  was  but  £12,  10s.  per  annum,  and  therefore 
interest  was  decreed  to  be  paid  for  the  £250  for  five  years  after  tlie  death  of  testator, 
Daxid  Lems.  ' 

L667]  Glover  v.  Batks.(1) 

June  '2r\d,  1739.    1  Atk.  439. 

In  articles  before  marriage  it  was  declared  that  the  provision  thereby  made  should  be 
in  full  satisfaction  and  recompense  of  and  for  all  dower,  or  thirds,  parts,  or  shares, 
and  right,  title,  or  claim  of  dower,  which  the  wife  might  have  to  any  of  the  real  or 
personal  estate  of  the  husband  by  the  common  law  custom  of  the  city  of  London  or 
any  other  taw  custom  or  usage  whatsoever  ;  the  wife  being  an  infant  when  she  signed 
the  articles  had  her  election  at  her  husband's  death,  which  she  made  by  accepting 
since  his  death  the  provision  secured  to  her  by  the  articles. 

By  articles  before  marriage  22nd  May  1716,  'WUliam  Bates  covenanted  to  settle 
a  leasehold  estate  upon  his  intended  wife,  and  by  will  or  deed  to  leave  her  £1000,  and 
it  was  thereby  declared  that  the  provision  mentioned  in  the  articles  should  be  in  full 
recompence  of  and  for  all  dower,  or  thirds,  parts,  or  shares,  and  right,  title,  or  claim 
of  dower  which  she  might  have  or  chiim  to  nave  in  or  to  any  of  the  estate  of  the  sud 
VfUliam  Bates  real  or  personal  by  the  common  htw  of  this  realm  or  custom  of  the  city  of 
London,  or  any  other  law  custom  or  usage  whatsoever. 

Bridget  Glover,  who  was  then  an  infant,  intermarried  with  Y^'illiam  Bates  and 
survived  him,  and  William  Bates  by  his  will  gives  his  wife  all  his  household  goods, 
diamonds,  and  plate,  and  to  other  persons  several  specific  legacies ;  but  makes  no 
disposition  of  the  residue  of  his  estate. 

Bridget  Glover,  who  survived  her  husband  some  years,  accepted  the  provision  made 
for  her  by  the  articles,  and  died  intestate,  and  the  plaintiff  as  her  personal  representative 
brings  her  bill  against  the  personal  representatives  of  William  Bates  for  the  share  of 
the  residue  of  his  personal  estate  to  which  his  wife  was  entitled  at  his  death. 

Mr.  Chute  and  Mr.  Ca^,  for  the  plaintiff. 

The  wife  is  clearly  entitled  to  her  share  of  the  surplus  of  her  husband's  estate  unless 

she  is  barred  by  her  marriage  articles.   This  case  differs  from  all  other  cases  as  we  do  not 
claim  in  opposition  to  any  disposition  made  by  the  husband  of  his  estate. 
[668]  Mr.  Attorney-General,  for  the  defendant. 

The  wife  entered  upon  the  leasehold  estate  and  accepted  the  £1000  provided  for 
her  by  the  marriage  articles,  as  she  was  an  infant  at  the  time  of  the  marnage,  she  might 
make  her  election  ;  and  she  has  in  fact  elected  by  her  acceptance. 

Then  if  she  has  accepted  the  articles  w^hat  is  the  intent  and  construction  of  the 
articles.  The  words  could  not  have  been  stronger  unless  she  had  been  barred  from 
any  benefit  arising  under  ^e  statute  of  distributions ;  but  she  is  barred  from  claiming 
under  any  law,  and  t^e  statute  of  Distributions  is  a  law.  On  the  custom  of  London, 
if  the  wife  be  barred,  the  estate  is  divided,  as  if  there  were  no  wife  at  all.  In  Badcetk 
V.  IjOwU,  25th  October  1726,  and  Pilt  and  Leigh,  coram  Cowper,  C,  where  a  wife  was 
to  have  no  benefit  by  the  custom  of  London,  or  otherwise,  the  words  or  otherwise  held 
to  bar  the  distributive  share,  and  he  likewise  cited  Davila  v.  DavOa,  2  Vem.  724, 
and  Lockyer  v.  Savage,  2  Str.  947. 
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June  2,  1739. — Lord  Chancellor.  The  first  question  is,  if  the  wife  is  bound  by 
these  articles. 

This  demand  of  the  wife  (if  she  had  in  her  life  demanded  it),  though  not  properly 
the  subjeot  matter  of  a  release,  yet  may  certainly  be  extinguished  by  agreement ;  she 
was  an  infant  at  the  time  of  entering  into  this  agreement,  uierefore  at  the  death  of  the 
husband,  she  had  her  election,  and  she  has  made  it  by  accepting  what  was  designed 
by  the  articles  as  a  satisfaction,  which  plainly  shews  her  sense  of  the  articles. 

The  next  question  is,  if  upon  the  construction  of  this  agreement  it  can  extend  to 
bar  her  distributory  share  1  And  it  is  objected  that  this  proviso  was  only  to  leave  the 
estate  in  the  power  of  the  husband  to  dispose  of,  in  case  he  had  made  a  will,  and  so 
this  claim  not  inconsistent ;  and  indeed,  with  respect  to  the  custom  of  London,  it 
generally  is  thus  understood ;  but  where  such  express  words  are  used  as  here,  any 
law,  usage,  or  custom  notwithstanding,  it  is  plain  he  intended  his  estate  should  go  to 
hifl  relaliraiB,  enlusive  of  any  claim  of  his  wife,  and  as  she  must  claim  under  the  statute 
of  Distributions,  which  is  a  law,  it  is  expressly  provided  gainst. 

His  Lordship  therefore  ordered  the  plamtifE's  bill  to  stand  dismissed  with  costg 
according  to  the  course  of  the  Court. 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwidee's  Note-book ;  the  judgment  from  Atkyns. 


[669]  Smith  and  Others,  Plaintiffs ;  (1)  and  Low  and  Others,  Defendants.  And 
Bridget  Low  and  Samuel  Low,  Executors  of  Samuel  Low,  Plaintiffs;  and  All 
'  the  other  Parties,  Defendants. 

June  2m,  1739.   1  Atk.  489. 

Richard  Uoyd  devised  some  cottages  and  a  mill  to  his  six  children  ;  the  mother  as 
guardian  of  the  children  and  the  eldest  son  demised  the  premises  for  forty-one  years ; 
uey  all  attained  twenty-one,  and  accepted  the  rent  for  ten  years  after  the  youngest 
came  of  age,  and  then  brought  an  ejectment  against  the  persons  claiming  under 
the  lessee ; 

Under  the  circumstances  of  the  lease  being  beneficial  to  the  family,  and  of  the  long 
acquiescence  of  the  parties ;  The  Court  decreed  the  lease  to  be  established  during 
the  residue  of  the  tenn. 

Rv^rd  Lloyd  devised  certain  cottages,  and  a  fulling  mill  and  all  the  streams  of 
water  belonging  thereto,  to  his  six  children,  and  their  heirs,  equally  to  be  divided 
between  them.  Elizabeth  Lloyd,  the  widow  of  the  testator  Richard  Lloyd,  intermarried 
with  Samuel  Low,  and  by  indenture  of  the  first  October  1 704,  and  made  between  Samuel 
Low,  and  Elizaheth  his  wife  who  was  the  guardian  to  the  children  and  executrix  of 
Richard  Lloyd  deceased  of  the  first  part,  Richard  Lloyd  the  eldest  son  of  the  second 
part,  and  John  Atkinson  deceased  of  the  third  part,  the  said  Samuel  Low,  Elizabeth 
his  wife,  and  Richard  Lloyd  demised  to  the  said  John  A  tki/nson  all  the  before  mentioned 
premises  for  a  term  of  forty-one  years,  to  commence  from  the  25th  March  1708,  yielding 
yearly  to  the  said  Samuel  Low  and  his  assigns,  for  so  much  of  the  term  as  he  should 
live,  to  and  for  the  use  of  all  the  said  chiuren  £2Q  per  annum,  payable  half-yearly, 
and  after  Samuel  Low's  death  during  the  remainder  of  the  said  term,  to  the  said  Eliza- 
beth her  heirs  and  assigns,  or  to  such  other  person  as  should  be  the  lawful  owner  of 
the  premises,  the  like  rent  above  all  taxes,  and  all  other  payments  whatsoever  ;  and 
Atkinson  covenants  to  keep  the  premises  in  repair  ;  and  there  was  a  covenant  from 
Samuel  Low,  Elizabeth  his  wife,  and  Richard  Lloyd  for  quiet  enjoyment.  Richard 
Lloyd  the  eldest  son  at  the  time  of  granting  the  lease  was  [670]  nineteen  years  of  age, 
and  the  rent  was  paid  to  the  children  up  to  the  year  1733,  ten  years  after  the  youngest 
child  came  of  age. 

The  testator  Richard  Lloyd  died  greatly  indebted,  and  in  very  bad  circumstances, 
and  the  mill  at  the  time  of  the  lease  was  m  a  ruinous  condition.  Atkinson  laid  out 
£232  upon  the  mill,  and  coverted  the  fulling  mill  into  a  rape  mill.  Atkinson,  in  Decem- 
ber 1 712,  assigned  the  mill  to  NeviUe,  for  £225,  and  at  a  rent  of  £25  per  annum. 

Two  of  the  children  of  the  testator  having  died,  t^eir  shares  in  the  premises  descended 
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upon  their  eldest  brother  Rii^rd,  and  Richard  having  died,  three-nxth  parts  of  the 
premiseB  descended  upon  his  eldest  son  Richard. 

There  was  evidence  in  the  cause  to  shew  that  the  premises  in  question  were  worth 
£60  per  annum,  and  that  they  were  much  out  of  repair,  and  would  cost  £60  and  up- 
waras  to  put  them  into  a  proper  state  of  repair.  Richard  Lloyd  and  the  surviving 
children  of  the  testator  brought  an  ejectment  Eigainst  the  plaintiffs,  representatives 
of  John  Atkinson,  and  the  representative  of  NevUle,  and  the  plaintiffs  brought  thar 
bill  for  the  puipose  of  establuhing  and  confirming  the  lease,  or  that  the  executors  of 
the  said  Samvet  Low  might  make  satisfaction  out  of  the  assets  of  Samuel  Low  deceased, 
for  being  evicted  on  the  foot  of  the  covenants ;  and  Bridget  Low  and  Samuel  Low 
brought  a  cross  bill  to  compel  a  confirmation  of  the  lease  and  to  indemnify  them  against 
the  same. 

Mr.  Chute  for  the  plaintiffs  in  the  original  bill. 

Mr.  Attorney-General  for  the  plaintiff  Low.  1st,  he  insists  that  this  lease  is  binding 
on  the  defendants,  the  infants.  2nd1y,  If  not,  and  the  pluntiff  in  the  original  cause 
receives  satisfaction  on  the  foot  of  our  covenants,  we  are  entitled  to  be  indemnified 
by  the  children  for  whom  we  became  sureties. 

Ist,  The  acceptance  of  rent  by  Richard  is  a  confirmation  of  the  lease  by  him  as  to 
his  part,  and  so  it  is  as  to  the  two-sixths,  descended  to  him  afterwards,  and  he  having 
joined  in  a  lease  by  indenture,  it  is  an  estoppel ;  as  to  the  other  children,  it  is  a  con- 
firmation of  an  agreement  in  equity  by  them  after  they  came  of  age. 

Mr.  Brown  and  Mr.  Noel  for  the  defendant  Lloyd  and  the  children. 
1^  The  houses  were  at  the  time  of  the  lease  worth  between  [671]  £26  and  £30  per  annum. 
These  premises  were  not  let  at  half  their  value,  and  Atkinson  had  plain  notice  of  the 
title.  There  was  no  occasion  for  so  long  a  term.  There  was  nothing  of  building  in 
the  lease,  only  the  common  covenants.  In  point  of  law  no  rent  was  reserved  to  Richard 
Lloyd,  so  the  lease  was  not  made  for  his  benefit ;  as  to  the  two-sixths  nothing  passed 
from  him.  Then  the  only  consideration  is  in  equity,  and  the  court  will  not  decree 
relief,  where  the  agreement  is  unreasonable,  and  not  for  the  benefit  of  the  infant ; 
an  abuse  of  this  trust  is  likewise  a  reason  for  not  establishing  it,  for  the  tenements  are 
now  out  of  repair. 

June  26,  1739. — Lord  ChanceUor.  First  question  on  the  original  bill,  whether 
this  lease  ought  to  be  established  in  a  court  of  equity,  if  not,  the  {^intifEa  are  clearly 
entitled  to  satisfaclion  out  of  the  assets  of  Samuel  Low. 

2.  If  so,  on  the  cross  bill,  whether  the  pluntiffs  in  that  suit  are  entitled  to  be  in- 
demnified. If  the  first  question  be  decided  in  favour  of  the  plaintiffs,  it  puts  all  the 
other  questions  out  of  the  case.  First,  it  was  insisted,  that  it  was  good  in  law  for 
Richard  Lloyd's  share,  and  good  in  equity  as  to  the  whole  ;  as  to  Richard  Lloyd's  share 
not  very  material,  whether  it  is  good  in  law,  for  the  plaintiff  by  coming  into  equity, 
admits  it  to  be  void  in  law  ;  but  it  is  clearly  not  good  in  law,  as  to  the  two  parts  de- 
scended to  him,  from  his  brothers  Henry  and  YfiUiam,  though  doubtful  as  to  the  other. 
But  the  equitable  relief  against  him  is  quite  clear.  2nd  question,  whether  it  is  good 
in  equity  for  the  whole. 

Ist,  It  is  a  lease  for  a  valuable  consideration.  2nd.  It  was  beneficial  for  the  family, 
the  father  greatly  indebted  and  died  in  bad  circumstances,  the  cottages  were  in  tolerable 
repair  at  the  time  of  the  lease,  but  the  mill  was  in  a  ruinous  condition,  and  a  connderable 
sum  was  laid  out  by  the  lessee  in  the  repair  of  the  mill ;  but  then  it  was  objected  that 
the  [672]  original  lessee  was  reimbursed  by  his  assignment  to  NeviUe ;  but  NemUe 
must  stand  in  the  place  of  the  original  lessee.  3rd.  Acceptance  of  rent  for  a  great 
number  of  years  afBrms  the  agreements. 

There  are  several  cases  where  this  Court  binds  infants  to  contracts  made  on  their 
behalf,  as  marriage  contracts  where  infants  are  married  with  the  consent  of  guar- 
dian8.(2) 

Then  it  is  objected,  that  the  defendants  might  not  know,  the  terms  of  the  lease,  and 
that  they  might  have  received  the  rent  as  from  a  tenant  at  will ;  but  the  plaintiffs 
being  in  possession  was  notice  to  them,  and  it  must  be  presumed  that  they  knew  it. 
It  was  sufficient  notice  to  put  them  upon  enquiry.  The  proceeding  at  law  is  contrary 
to  conscience  especially  after  so  long  an  acquiescence. 

His  Lordship  therefore  declared  that  the  plaintiff,  under  the  circumstances  of  the 
case,  is  entitled  to  have  the  lease  established  during  the  residue  of  the  term,  and  decreed 
accordingly,  and  he  decreed  that  they  pay  the  rent  and  put  and  keep  the  said  premises 
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in  repair  according  to  the  Baid  lease  ;  and  as  it  was  against  conscience  to  bring  eject- 
ments after  these  transactions,  ordered  that  the  plaintlfF  should  have  costs  at  law,  and 
in  equity.  And  it  was  ordered  that  the  said  croBs  cause  do  stand  dismissed  without 
costs.    (Reg.  Lib.  B.  1738,  fo.  475.) 

(1)  This  case  is  taken  from  Lord  Hardwicke's  note  book.  The  premises  in  question 
were  not  let  upon  a  building  lease,  as  Mr.  Atkyns  has  stated  in  his  report  of  this  case. 

(2)  The  agreements  of  female  infants  by  their  guardians  or  themselves  in  conmdera- 
tion  of  maniage,  are  binding  in  respect  of  their  personal  property.  Harvey  v.  Ashley, 
3  Atk.  607.  Williams  v.  Chitty,  3  Ves.  545.  Ainslie  v.  MedlycoU,  9  Ves.  19,  but  it 
seems  doubtful  whether  female  infants  can  be  bound  by  their  marriage  contract,  as 
to  real  estate,  see  Canjtel  t.  Buckle,  2  P.  Wms.  244.  Harvey  v.  Ashley,  3  Atk.  607. 
WUliums  T.  Williams,  1  Bro.  C.  C.  152.  Caruthers  v.  Carutkers,  4  Bro.  C.  C.  500. 
Lucy  V.  Moor,  3  Bro.  P.  C.  514.  Clough  v.  Clough,  5  Ves.  717.  MUner  v.  Lord  Htare- 
wood,  18  Ves.  275.   Lechy  v.  Knox,  1  Ba.  and  Be.  210. 

[673]  Chables  Sheffield  v.  The  Duchess  of  Bitckinqhah  and  OtheT8.(l) 

On  Exception  to  the  Master's  BeporL 
June  30,  1739. 

The  Duke  of  Buckingham  devised  his  real  and  personal  estate  to  trustees,  upon  trust 
for  his  only  son,  Edmund,  and  his  issue ;  and  m  case  he  died  without  issue,  upon  the 
like  trust  for  Charles  Sheffield ;  and  in  case  he  died  without  issue,  in  like  manner  to 
Charlotte  and  Sophia  Sheffield. 

In  Easter  Term  1721,  Duke  Edmund  instituted  a  suit  against  the  trustees  and  exe- 
cutoiB  of  his  father's  will,  Charles  Sheffield,  Sojhia  and  Chariotie  Sheffield,  for  an 
account  of  the  rents  and  proBts  of  the  estates  devised  fay  his  father's  will,  and  an 
allowance  thereout  for  maintenance. 

In  the  July  following,  another  suit  was  instituted  by  Charles  Sheffield,  Sophia  and 
Charlotte  Sheffield,  against  Duke  Edmund  and  the  trustees  and  executors  under 
the  will,  for  carrying  into  execution  the  trusts  of  the  will ;  and  by  a  decree  made 
in  both  causes,  it  was  declared,  that  the  will  was  well  proved,  and  that  the  trusts 
ought  to  be  carried  into  execution. 

On  the  30th  October  1735,  Duke  Edmund  died  an  infant. 

On  the  13th  March  1735,  the  suit  was  revived  by  Charles  Sheffield,  against  Charlotte 
and  Sophia  Sheffield,  and  their  husbands,  the  same  having  become  abated  by  their 
marriages. 

And  on  the  8th  May  1736,  the  decree  made  in  both  causes  was  signed  and  enrolled — 
Held,  though  Duke  Edmund  was  dead  at  the  time  of  the  enrollmmt  of  the  decree, 
and  before  the  suit  had  been  revived  against  his  heirs  at  law,  that  the  enrollment 
was  regular,  there  being  material  parties  living  at  the  time  of  the  enrollment  of  the 
decree. 

The  Duke  of  Suckingham  by  his  will  dated  the  9th  of  August  1716,  after  the  pay- 
ment of  certain  legacies  therein  mentioned,  gave  the  whole  of  his  real  and  personal 

estate  to  trustees,  upon  trust  for  his  only  son,  Edmund,  and  his  issue ;  and  in  case 
he  died  without  issue,  upon  the  like  trusts,  for  Charles  Sheffield ;  and  in  case  he  died 
without  issue,  in  like  manner,  to  Charlotte  and  Sophia  Sheffield. 

In  Easter  Term  1721,  Duke  Edmund  having  survivM  his  father,  instituted  a 
stiit  against  The  Duchess  of  Buckingham,  Charles  Sheffield,  the  trustees  and  executors, 
and  SojMa  Sheffield  and  Charlotte  Sheffield,  for  an  account  of  the  rents  and  profits  of 
the  estates  devised  by  his  father's  will,  and  an  allowance  out  of  the  estate  for  mainten- 
ance. 

In  the  July  following,  another  suit  was  iastitutedhy  CharlesSheffieldySoj^iaSheffield, 
and  CkaHolte  Sheffield,  against  Edmund,  Duke  of  Buckingham,  the  Duchess  of  Bncking- 
ham,  and  the  trustees  and  executots  under  the  will,  for  the  purpose  of  carrying  into 
execution  the  trusts  of  the  will. 

On  the  22nd  December  1721,  by  a  decree  made  in  [674]  l>oth  causes,  it  was  declared 
that  the  will  was  well  proved,  and  that  the  trusts  thereof  ought  to  be  performed  and 
carried  into  execution. 
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On  the  30th  October  1735,  Duke  Edmund  died,  before  he  had  attained  the  age 
of  21  years. 

The  suit  having  become  abated  by  the  marria^  of  Soj^ia  Sheffield  with  Joaeph 
Cox,  and  of  Charlotte  Sb/tf[ield  with  Jchn  Wo/Jber,  on  a  bill  of  reviTor  filed  by  ChaHes 
Stv-flkld^  in  the  month  of  Februaiy  173r),  against  the  Duchess  of  Buckiiigham  and  the 
surviving  trustees  and  executors,  and  the  said  Josejih  Cox  and  Sophia  his  wife,  and 
John  WcUker  and  Charlotte  his  wife,  an  order  was  made  on  the  13th  March  1735 
that  the  suit  should  stand  revived  against  them. 

On  the  8th  of  May  173G,  the  decree  made  in  both  causes  was  signed  and  enrolled. 

On  the  28th  of  June  1736,  Lord  Mount  jot/,  Sir  Digby  Legard,  Thomas  M'orsUy, 
Thomas  Fairfax,  John  Shafto,  Tfwmas  Dauson,  and  Walter  Walsh,  claiming  to  be 
heirs  at  law  of  both  the  Dukes,  exhibited  their  bill  against  the  Duchess  of  Buckingham, 
Charles  Sheffield,  Joseph  Cox  and  his  wife,  John  Wotfccr  Mid  his  wife,  and  the  surviving 
trustees  and  executors  under  the  Duke's  will,  for  a  discovery  of  the  estates  of  the  said 
late  Duke,  and  other  purposes  therein  mentioned.  ChaHes  Sheffield  put  in  his  answer, 
insisting  on  the  said  decree,  and  that  the  same  was  enrolled,  and  that  the  plaintifis 
were  bound  by  such  decree. 

By  an  order  of  the  18th  December  1736,  the  said  Charles  Sheffield  amended  his 
bill  01  revivor,  by  making  the  heirs  at  law  of  both  Dukes  defendants  thereto,  and  by 
an  order  of  the  27th  of  May  1737  an  order  was  made  for  reviving  the  suit  against 
them. 

On  the  16th  January  1737,  Lord  Mount  joy,  and  the  other  persons  claiming  to 
be  heirs  at  law  of  both  the  Dukes,  presented  a  petition  to  the  Chancellor,  insisting, 
that  as  the  decree  in  both  causes  was  enrolled  whilst  both  the  said  causes  were  abat^, 
they  were  not  bound  thereby,  and  praying  that  they  might  be  at  liberty  to  amend 
the  bill  brought  in  the  name  of  the  infant,  or  bring  a  new  hill,  or  put  in  a  new  fmswer 
to  the  cross-bill,  instead  of  the  said  infant's  answer,  or  to  amend  the  same. 

On  the  petition  coming  on  to  be  heard,  the  Lord  Chancellor  referred  it  to  the  Master, 
to  see  whether  the  said  decree  was  regularly  signed  and  enrolled ;  and  the  Master  hy 
[675]  his  report,  certified  that  it  appearing  that  the  order  of  the  8th  of  Iday  1736, 
for  signing  and  enrolling  the  said  decree,  nunc  pro  tunc,  was  made  in  two  causee,  in 
one  of  which  the  said  infant  Duke  was  mentioned  to  be  plaintiff,  and  in  the  other 
defendant,  although  he  was  then  dead,  and  before  the  said  suit  was  revived  against  the 
defendants,  his  heirs  at  law,  therefore  he  conceived  that  the  said  decree  was  not  regu- 
larly signed  and  enrolled. 

Bxceptions  being  taken  to  the  Master's  report,  the  same  came  on  to  be  argued. 

The  Attorney-General,  Mr.  Noel,  Mr.  Hamilton,  and  Mr.  Ord,  for  Mr.  Sheffield. 

It  is  not  necessary  that  all  parties  should  be  Hving  at  the  time  of  the  enrollment 
of  the  decree.  By  the  report,  the  Master  seems  to  lay  some  weight  on  the  suit  being 
described  in  the  order  for  enrollment,  with  the  name  of  the  Duke  Edmund  as  a  de- 
fendant thereto,  when  he  was  dead.  But  that  is  a  proper  description :  it  could  not 
be  described  in  any  other  manner,  otherwise  no  order  could  poesibly  be  made  in  a  suit 
before  revivor. 

The  rule  of  the  Court  is  to  enroll  within  six  months  ;  but  that  of  course  dispensed 
with,  and  orders  are  made  to  enroll  nunc  pro  tunc.  So  orders  to  revive  in  a  certain 
time,  otherwise  injunctions  to  be  dissolved  ;  and  orders  for  a  suhpopna  scire  facias. 

The  enrollment  of  a  decree  is  a  ministerial  act  done  by  the  clerk  of  the  Court.  There 
can  be  but  one  enrollment,  and  that  cannot  he  eood  against  one,  and  bad  against 
another.  No  notice  is  given  to  any  person  of  the  sighing  and  enrolling  a  decree ; 
it  is  the  decree  which  has  the  eiTect.  It  is  as  much  a  lis  pendens  without  enrollment, 
as  with  it.  There  is  no  difference  between  enrolling  a  decree  in  this  Court,  and  enter- 
ing a  judgment  at  common  law. 

A(unitting  the  contrary  doctrine,  would  be  productive  of  bad  consequences :  for 
in  a  decree  of  dismission,  a  defendant  cannot  revive,  and  it  would  be  very  strong 
if  he  could  not  enroll  it,  so  as  to  enable  him  to  plead  it,  if  plaintiff  should  die.  Thb 
point  determined  in  Yeavely  v.  Yeavely,  3  Ch.  Rep.  25,  41.  Anon.  2  Ch.  Oa.  7. 
Slingsby  v.  Hale,  1  Ch.  Ca.  122. 

Decrees  are  constantly  entered  after  abatement  by  death  of  parties,  then,  why 
should  they  not  be  enrolled  1 

Mr.  Chute,  Mr.  Boolle,  Mr.  Idle,  Mr.  WUbraham,  and  Mr.  Murray,  for  Lord  Mountjoy 
and  others. 
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[676]  None  of  the  precedents  come  up  to  this  caae.  As  to  the  case  of  Yeavely  v. 
Yeavely,  it  was  first  sent  to  be  tried  at  law,  and  afterwards  the  Court  was  attended 
with  precedents.  The  question  there  was  not  whether  the  enrollment  was  or  was 
not  regular,  but  whether  it  was  error  for  which  the  decree  should  be  reveised.  As 
to  the  cases  of  entering  orders  after  the  parties'  death,  orders  are  supposed  to  be  entered 
in  Court  on  the  day  on  which  they  are  pronounced.  But  in  the  cases  of  signing  and 
enrolling,  there  is  a  day  mentioned  in  the  docquet.  The  general  rule  of  the  Court 
is,  that  no  decree  shfdl  he  enrolled  after  six  months,  without  special  leave  of  the  Court. 
Three  of  the  clerks  in  Court  declare  that  they  have  always  taken  the  practice  of  the 
Court  to  be,  that  after  the  death  of  a  material  party,  the  decree  cannot  be  signed  and 
enrolled  against  that  party,  and  they  have  known  bills  of  revivor  brought  for  that 
purpose. 

Lord  Chancellor  (July  4,  1739).  After  hearing  several  of  the  clerks  in  Court, 
most  of  whom  that  were  heard  this  day,  certified  tnat  they  thought  that  the  enroll- 
ment was  regular.  I  argued  the  case  at  large,  and  delivered  my  opinion,  that  the 
enrollment  was  regular,  and  that  the  authorities  produced  supported  it ;  and  that 
it  was  like  the  case  of  entering  up  a  judgment  at  law  after  the  death  of  the  party,  on 
the  Roll.  I  took  notice,  that  here  were  material  parties  living  at  the  time  of  the  enroll- 
ment, so  that  the  cause  was  still  in  Court ;  that  it  was  agreed  to  be  regular  as  to  the 
parties  surviving,  and  I  know  no  instance  of  two  enrollments  of  the  same  decree. 

Exception  allowed,  and  petition  dismissed. 

(1)  This  case  is  taken  from  Lord  Hardwicke's  Note-book. 


E.  W.  devises  to  his  second  son  Thomas  Wigge,  and  his  heirs,  certain  lands,  upon  con- 
dition to  pay  to  his  grandchildren  (the  children  of  the  said  Thomas)  £90,  to  be  equally 
divided  amongst  them,  and  on  default  of  paj'ment,  then  that  they  might  enter, 
hold,  and  enjoy  the  premises.  Thomas  died  m  the  testator's  lifetime ;  the  son  of 
the  eldest  son  of  the  testator  entered  on  the  lands  as  heir  at  law,  and  sold  them. 
The  legacy  to  the  children  of  Thomas,  the  testator's  second  son,  is  a  continuing 
charge  on  the  lands  in  the  hands  of  the  purchaser,  and  they  are  entitled  to  be  satisfiea 
for  the  same  with  interest.  (So  Hills  v.  Wirley,  2  Atk.  005.    Oke  v.  Heath,  1  Vea. 


Edward  Wigge,  by  will  dated  the  18th  of  November  1710,  devises  to  his  second 
son,  Thomas  Wigge,  and  his  heirs,  certain  lands,  upon  condition  to  pay  £6,  10s.,  which, 
he  had  agreed  to  pay  the  wife  of  Thomas  on  her  marriage,  in  lieu  of  dower,  with  power 
of  distress  ;  and  upon  this  further  condition,  to  pay  to  particular  grandchildren  £45 
to  be  divided  amongst  them ;  and  on  this  further  condition,  to  pay  amongst  his  six 
other  grandchildren  (the  children  of  Thomas)  £90,  to  be  equally  divided  amongst 
them ;  and  in  default  of  payment,  then  that  they  might  enter,  hold,  and  enjoy  the 
premises. 

Thomas  tlie  devisee  died  in  the  lifetime  of  the  testator ;  the  son  of  the  eldest  son 
of  the  testator  entered  on  the  lands  as  heir  at  law,  and  sold  the  lands  to  a  purchaser 
for  a  valuable  consideration,  who  had  notice  of  the  will  after  the  payment  of  his  pur- 
chase-money, but  before  the  execution  of  his  conveyances. 

Three  of  the  legatees  bring  their  bill  against  Edward  Wigge  the  grandson,  and 
heir  at  law  of  the  testator,  and  against  the  purchaser  of  the  estate,  for  payment  of 
their  legacies  out  of  the  estate  charged  with  the  payment  of  them. 

Mr.  Attorney-General,  Mr.  Uoyd,  and  Mr.  Smart,  for  the  plaintiffs.  Defendant, 
the  purchaser,  insists  that  this  sum  of  £90  is  no  charge  upon  the  estate,  but  the  devisee 
dying  in  the  lifetime  of  the  testator,  it  became  lapsed ;  it  is  admitted  that  the  devise 
is  lapsed,  but  still  the  charges  on  the  eB-[Q1S}-t&te  will  subsist.   A  devise  to  a  trustee 


[677]  WlCGE  V.  WlGGlt(l) 
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in  trust  for  J.  S.  trustee  dies  in  the  life  of  the  testator,  the  devise  of  the  trust  is  good, 
Free,  in  Cha.  602.    NarthcoU  v.  UnderhUl,  1  Salk.  199. 

Mr.  Brotone,  Mr.  Noel,  and  Mr.  (hoen,  who  were  counsel  for  the  defendants,  insisted, 
that  this  was  only  a  personal  condition  on  Thomas,  the  devisee,  and  his  heirs,  there 
bang  no  words  in  the  will  to  give  a  legacy  to  his  children,  otherwise  than  depending 
on  such  personal  condition,  and  that  where  a  person  claims  under  a  will,  but  claims 
nothing  except  under  an  estate  given  by  that  will  to  another  person,  if  such  estate 
did  never  arise  (as  here  it  never  did),  nothing  intended  to  be  annexed  to  it  can  survive, 
that  this  was  an  estate  given  upon  express  terms  of  condition,  and  not  within  the  rules 
of  being  construed  a  conditional  limitation,  as  not  being  to  be  performed  by  him  who 
could  receive  a  benefit  from  the  non-perforraance,  and  that  as  it  is  not  limited  over, 
it  ought  to  be  construed  strictly,  as  being  to  disinherit  an  heir  at  law,  and  that  the 
beneficial  interest  cannot  be  separated  from  the  condition,  but  they  must  both  stand 
and  fall  togetlier  ;  and  relied  principally  on  the  case  in  Dyer's  Bepe.  348  :  (2)  and  they 
insisted,  that  the  plaintiffs  ought  not  to  come  into  this  court,  but  ought  to  take  the 
remedy  at  law  ;  that  the  plaintiff  were  mere  volunteers ;  that  if  there  was  no  remedy 
at  law,  they  ought  not  to  come  into  this  court  to  make  it  good  ;  it  was  like  supplying 
the  defective  surrender  of  a  copyhold  in  favour  of  a  grandchild.  The  defendant,  the 
urchaser,  insisted  that  the  sum  of  £90  was  no  charge  upon  the  estate,  [679]  but  the 
evisee  dying  in  the  lifetime  of  the  testator,  it  lapsed. 

Lord  Chancellor.  I  think  the  plaintiffs  have  a  strong  case,  both  for  their  l^cies 
and  interest.   There  are  three  questions. 

First,  If  the  plaintife  have  any  continuing  charge  on  the  lands. 

Secondly,  If  they  are  proper  to  come  into  tliis  Court. 

Thirdly,  If  there  is  sufficient  notice  to  affect  the  purchaser. 

The  two  first  depend  on  the  will,  and  a  great  deal  arises  from  the  nature  of  the 
disposition  in  favour  of  the  plainti&.  It  manuestly  appears,  that  the  testator  intended 
not  only  to  make  a  provision  for  Thomas  and  his  hars,  but  also  to  make  a  provision 
for  the  six  children  who  were  then  in  being ;  and  it  would  be  very  unfortimate,  if 
not  only  Thomas's  heirs  should  lose  the  benefit  intended,  but  the  six  children  also 
lose  their  small  provision  by  the  act  of  God  ;  and  this  is  such  a  construction  as  the  court 
never  will  make  but  when  necessitated  to  do  it.  But  on  the  contrary  the  present  iii 
a  case  so  circumstanced,  as  will  induce  a  court  of  law,  as  well  as  equity,  to  make  as  strong 
a  construction  as  possible  to  support  such  a  charge. 

The  defendants  insist,  that  tnis  is  only  a  condition  annexed  to  the  estate  of  Thomas, 
and  his  estate  not  taking  effect,  is  void. 

But  this  is  not  a  mere  condition,  but  a  conditional  limitation,  there  being  an  express 
limitation,  that  ui  case  of  non-payment,  the  legatees  were  to  enter,  hold  and  enjoy, 
and  they  have  an  interest  in  l^e  nature  of  tenants  by  elegit ;  and  there  are  many 
nice  distinctions  on  these  conditions,  arising  by  wills.  A.  devises  hnda  to  on  con- 
dition to  pay  C.  a  sum  of  money,  and  no  clause  of  entry  ;  this  is  no  charge  on  the  estate, 
to  give  the  legatee  of  the  money  a  lien  on  the  lands  ;  but  if  the  heir  at  law  enters,  and 
takes  advantage  of  the  breach  of  the  condition,  in  this  Court  he  shall  be  considered 
only  as  a  trustefe  for  the  legatees.    {Avelyn  v.  Ward,  1  Ves.  423.) 

But  then  the  question  will  be,  as  Thomas  died  in  the  testator's  lifetime,  and  the 
estate  descended  to  the  heir  at  law,  if  the  charges  continue  on  the  lands  1 

I  think  it  is  the  same  thing ;  whoever  entered,  it  was  to  be  only  till  the  paymeDt 
of  the  legacy,  and  the  heir  at  law  might  in  this  Court  redeem  them  ;  but  the  Court 
will  not  [680]  put  the  le^tees  to  such  a  circuity,  but  permit  them  to  bring  a  bill  to 
have  the  lancLi  sold,  and  the  money  raised. 

This  has  been  compared  to  a  defective  surrender  of  a  copyhold  pursuant  to  a  will ; 
but  here  it  is  different,  for  there  the  will  is  void  ;  but  sure  a  man  may,  by  will,  make 
an  equitable  as  well  as  a  legal  charge  on  his  estate,  and  this  Court  will  maintain  it 
against  the  heir  at  law,  and  therefore  the  children  are  entitled. 

As  to  the  second  question,  whether  the  remedy  is  proper  in  this  Court  1  it  is  conse- 
quential, from  what  iias  been  laid  down  before,  to  prevent  circuity. 

As  to  the  third  questioD,  of  notice  to  the  purchaser,  it  appears  he  had  notice ;  for 
though  he  had  no  notice  before  he  paid  his  purchase  money,  yet  he  had  notice  before 
the  execution  of  the  conveyance,  and  it  is  (ul  but  one  transaction.  (See  TourviUe  v. 
Naish,  3  P.  Wms.  306.) 

I  do  therefore  declare  that  the  plaintifEB  are  entitled  to  the  sum  <^  £46,  bung  one 
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moiety  of  the  sum  of  £90  charged  by  the  testator's  will  on  his  estate  with  interest 
(or  the  same,  to  be  raised  out  of  the  estate.  Let  an  account  be  taken  of  what  is  due 
to  the  plaintiffs  for  the  £15,  with  interest  for  their  respective  shares  from  the  time 
the  plaintifis  Anne,  Sarah,  and  Edward  Wigge  attained  their  ages  of  twenty-one ; 
and  in  case  the  defendants  shall  not  pay  unto  the  plaintiffs  what  shall  be  so  found  due, 
then  I  direct  the  estate,  or  a  sufficient  part  thereof  to  be  sold,  and  out  of  the  money 
arising  by  such  sale,  the  plainti&  to  be  paid  what  the  master  shall  certify  to  be  due, 
and  the  residue  of  the  money  arising  by  such  sale  to  be  paid  to  the  purchaser ;  but 
this,  without  prejudice  to  any  remedy,  he  may  have  against  the  defendant,  the  heir 
at  law,  to  be  indemnified  under  the  covenant  in  the  purchase  deed. 

(1)  This  case  (with  the  exception  of  the  will  and  some  additions  to  the  arguments 
of  counsel,  which  are  taken  from  Lord  Hardvncke's  Note-hook)  is  taken  from  Atkyns  ; 
the  judgment  in  Atkyns  corresponds  with  Lord  Hardvncke's  minutes  of  the  decree. 

(2)  A  man  having  no  issue,  devises  certain  tenements  in  London  to  two  of  his 
friends  in  fee,  to  bold  in  common,  upon  condition  that  they  and  their  heirs  should  pay 
an  annual  rent  of  £7,  6s.  8d.  out  of  the  said  tenements,  at  four  quarter-days,  to  the  wife 
of  the  devisor  during  her  life ;  and  that  if  the  rent  should  be  in  arrear,  by  the  space 
of  six  weeks  after  &ny  of  the  days  of  payment  (and  lawfully  demanded),  that  it  shoukl 
be  lawful  for  hk  wife  to  diBtrun  upon  the  tenements.  The  rent  is  in  arrear,  and  no 
demand  made  upon  the  tonements  by  the  wife  j  and  for  that  cause,  the  heir  of  the 
devisor  entered,  and  the  quesUon  upon  a  special  verdict  in  ejectment  was,  if  his  entry 
was  lawful,  or  whether  the  penalty  of  the  express  condition  annexed  to  the  estate  of 
the  devisees  be  qualified,  and  altogether  destroyed  by  the  penalty  of  the  distress,  and 
by  that  means  a  limitation  of  payment  of  the  rent  to  the  wife,  and  the  heir  to  take  no 
advantage  of  the  breach  of  the  condition.  The  majority  of  the  Judges  clearly  of 
ojrinion,  that  the  entry  of  the  heir  was  lawful ;  and  that  both  the  penalties  (that  is 
to  say),  the  condition  and  re-entry,  and  the  distress  given  to  the  wife  for  non-payment, 
are  good  remedies,  and  sureties  for  the  firm  payment  of  the  rent  to  the  wife,  according 
to  the  intent  of  the  husband. 


[681]  GUNTER  v.  HaL8ET.(1) 

[See  Alderstm  v.  Maddiam,  1881-83,  7  Q.  B.  D.  178 ;  8  App.  Cas.  478.  Humphreys 

T.  (?rwn,  1882,  10  Q.  B.  D.  154.] 

Jvly  4^  1739.   Amb.  686.   Hav^ins  v.  Hdiws,  1  P.  Wms.  770. 

Equity  will  decree  performance  of  parol  t^reements,  if  it  is  admitted  in  the  answer, 
or  if  material  and  unequivocal  acts  have  been  done  in  part  performance. 

This  bill  was  brought  for  a  spedfic  performance  of  an  agreement  for  sale  of  lands  and 
houses,  which  was  by  parol,  but  reduced  into  writing  by  a  person  present,  but  never 
signed  by  the  parties. 

The  defendant  insisted  on  the  statute  of  frauds,  and  there  was  evidence  of  facts 
to  prove  a  part  performance. 

Lord  ChanceUor,  in  this  case,  said,  the  rule  for  i^reements  by  the  statute,  was  very 
plain ;  but  that  since  the  statute  this  Court  has,  by  construction,  laid  down  some 
rules  by  way  of  caption  to  it,  and  will  in  some  cases  decree  a  performance,  though 
the  requisites  of  the  statute  are  not  observed. 

As  where  the  agreement  is  parol,  and  admitted  by  the  answer,  because  here  it  is 
out  of  the  mischief  of  the  statute ;  so  when  there  has  been  material  acts  done  in 
part  performance. 
,  Foxgraw  v.  Lyster. 

But  the  general  rule  of  those  cases  has  been,  where  the  acts  have  been  such  as 
would  be  a  prejudice  to  the  party  who  has  done  them,  if  after  that  the  agreement  was 
to  be  void. 

And  in  all  those  cases  where  the  ground  of  the  decree  has  been  part  performance, 
the  terms  of  the  agreement  must  be  certainly  proved. 

Then  he  went  into  the  particular  circumstances  of  this  case,  and  as  to  the  certainty 
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of  agreement  he  thought  it  was  not  certainly  proved,  by  reason  there  were  queries 
in  the  margin,  though  no  proof  who  made  them. 

As  to  the  acts  done  in  performance,  they  must  be  such  as  could  be  done  with  no 
other  view  or  design  than  to  perform  the  agreement ;  and  said,  in  this  case  it  did  not 
appear  but  that  the  acts  done  by  the  defendant  might  be  done  with  other  views.  (Lord 
Bardwicke  has  added  the  following  note  : — "  The  bill  dismissed,  because  unoeitun 
"  from  whence  the  agreement  was  to  commence,  and  that  the  acts  done  by  the  defend- 
"  ant  were  not  shewn  to  be  in  pursuance  of  the  agreement.") 

Dismiss  Ull,  but  without  costs. 

(1)  This  case  is  taken  from  AmUsr ;  It  correspondti  with  Lord  Hardvncke^s  note  of 
the  same  case. 

[682]  Sheffield  v.  Duchess  of  Buceinghah.(1) 
July  Ath  and  6//i,  1739. 

Bills  of  review  of  two  kinds,  one  for  error  apparent  on  the  face  of  the  decree,  and  erf 
course  on  a  deposit  of  £50,  the  other  discretionary,  upon  matter  existing  before, 
but  come  to  the  knowledge  of  the  party  subsequent  to  making  the  decree,  and  is 
granted  upon  petition  or  affidavit. 

The  circumstances  of  this  case  not  sufficient  either  in  point  of  form  or  upon  the 
merits,  to  grant  a  petition  for  a  bill  of  review. 

And  in  order  to  support  such  a  petition,  the  affidavit  of  the  solicitor  to  the  heirs  at 
law  of  the  infant  tenant  in  tail,  that  he  or  the  heirs  at  law  had  no  knowledge  of  the 
matter  before  the  decree,  is  not  sufficient ;  the  only  question  is,  whether  the  infant 
tenant  in  tail  or  his  guardians  or  agents  had  no  knowledge  of  such  matter  existing 
before  the  decree. 

Lord  Mountjoy  and  others  being  the  heirs  at  law  of  Edmund,  the  late  Duke  of 
Buckmgham,  presented  a  petition  for  a  bill  of  review  with  new  matter. 

The  petition  was  founded  upon  the  following  su^estions : 

iBt  That  there  was  error  in  the  former  decree,  Meause  no  day  was  given  to  the 
infuit  Duke  to  shew  cause  against  the  decree  when  he  came  of  age. 

2d1y.  That  the  will  was  established  on  the  examination  of  but  two  of  the  witnesses ; 
and  the  third,  though  supposed  to  be  dead,  was  in  fact  aUve,  in  parts  beyond  the  seas, 
and  is  since  come  into  England. 

3dly.  That  in  Duke  John's  will,  established  by  the  decree,  there  were  several  rBsur« 
and  obliterations,  which  if  made,  as  it  was  contended  they  were,  after  the  will,  were 
a  revocation  of  the  will,  and  that  this  came  to  their  knowledge  since  the  decree,  and  the 
solicitor  for  the  heirs  at  law  made  an  affidavit  that  he  did  not  know  of  such  rasures 
and  obliterations  before  the  decree. 

Mr.  Chute,  Mr.  BooUe,  Mr.  Wilbrakam,  Mr.  Idle,  and  Mr.  Jfurroy,  for  the  heirs 
at  law. 

No  day  is  given  to  the  infant  to  shew  cause  against  this  decree.  In  the  case  of 
Lady  Effingham,  in  the  House  of  Lords,  a  day  was  given  to  the  infant  to  shew  cause 

agamst  the  decree.  Four  trustees  are  first  written  upon  the  will,  then  by  a  rasure 
five  are  named.  Unless  the  legal  estate  be  properly  devised  to  the  trustees,  no  trust 
can  arise  upon  it.  This  amounts  to  a  revocation,  for  an  estate  cannot  be  revoked 
[683]  ^  ^  two  joint  tenants,  and  stand  as  to  the  others  without  a  new  execution  of 
the  will.  But  then  it  is  objected  that  the  affidavit  is  not  made  by  the  parties,  that  rule 
only  applies  when  a  bill  of  review  is  brought  by  the  same  parties ;  it  does  not  extend 
to  privies  in  representation. 

Mr.  Attorney-General,  Mr.  Notl,  Mr.  Hamilton,  and  Mr.  Ord,  for  the  defendant. 

1st  Objection.  That  no  day  is  given  to  the  infant  to  shew  cause ;  no  occasion  to 
apply  to  the  Court  for  leave  to  bring  such  a  bill  of  review.  Petitioners  nmy  do  it  without 
leave,  but  there  is  no  rule  for  a  day  for  an  infant  to  shew  cause  on  his  own  bill. 

2d  Objection.  That  new  matter  has  been  discovered  smce  the  decree. 

It  must  be  new  matter  of  fact  discovered  since  the  decree. 

The  will  and  codicils  were  read  and  produced,  and  the  rasures  must  have  appeared 
It  is  not  material  whether  they  know  the  consequence  of  law.   The  case  of  an  infant 
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not  difFerent  from  adults ;  for  it  it  were  otherwise,  the  representatives  of  an  infant 
might  bring  bills  of  review  in  infinitum. 

Supposing  the  rasures  to  be  made  after  the  execution  of  the  will,  and  no  person 
has  sworn  that  they  so  much  as  believe  that  the  rasures  were  made  after  the  will  was 
necuted  ;  yet  an  alteration  of  the  trustees'  names  cannot  revoke  the  trust.  But  then 
it  is  said  that  this  decree  passed  by  consent,  which  is  construed  to  be  by  collusion.  The 
objection  would  disturb  many  decrees  made  for  the  quiet  of  families. 

July  Gth,  1739. — Lord  Chancellor.  I  think  that  nether  in  point  of  form,  or  on  the 
merits,  the  petitioners  can  have  a  bill  of  review. 

Bills  of  review  are  of  two  kinds. 

The  one  in  nature  of  a  writ  of  error,  coram  vobis,  for  error  apparent  on  the  face  of 
the  decree,  and  this  ia  of  course  on  making  a  deposit  of  £50. 

The  other,  which  is  now  an  established  proceeding,  though  not  of  course,  but  dis- 
cretionary, and  is  upon  matter  which  though  nistine  before  the  decree  yet  came  to  the 
parties  knowledge  since,  and  this  is  on  petition  and  affidavit  that  it  did  so  and  must 
appear  to  be  such  matter  as  will  overturn  the  decree  or  doubtful. 

This  kind  of  proceeding  was  Brst  in  Lord  Bacon's  time,  and  was  disputed  so  late  as 
in  Lord  Harcourt's,  and  is  taken  from  the  courts  of  the  civil  law. 

[^4]  The  present  application  is  for  a  bill  of  this  last  kind,  for  the  first  there  ia  no 
occasion  for  an  application  to  the  Court. 

Let  us  consider  then  the  grounds  of  it. 

As  to  the  first  that  no  day  is  given. 

This,  if  it  is  error,  is  error  on  the  face  of  the  record  ;  therefore  may  be  taken  advan- 
tage of  without  such  a  bill  of  review  as  this  is. 

And  it  is  a  new  doctrine  to  me,  that  on  a  bill  to  have  the  trusts  of  the  will  only  per- 
formed, to  have  a  day  given  when  the  infant  is  plaintiff,  and  the  decree  is  acoordmg  to 
the  prayer  of  the  bill. 

The  case  of  Lady  Effingham  and  Sir  /.  Napier,  in  the  House  of  Lords,  is  the  only 
case,  and  the  reason  the  Lords  went  on  there  was,  that  it  was  for  relief  on  a  kind  of 
fraud,  and  it  was  to  convey  the  infant's  estate.  It  was  therefore  a  very  particular  case, 
and  not  to  be  argued  from. 

And  let  this  decree  be  founded  on  which  bill  it  will,  no  conveyance  of  the  real  estate 
is  directed,  and  I  take  it  to  be  the  course  of  the  Court  not  to  give  day,  unless  a  convey- 
ance is  directed  either  in  form  or  substance. 

As  to  the  other  two  grounds,  there  is  not  the  least  evidence  that  the  matter  has 
come  to  knowledge  since  the  decree. 

For  the  affidavit  is  made  by  the  solicitor,  and  not  by  the  parties,  and  even  their 
knowledge  is  not  material,  for  the  question  is  whether  Duke  Edmund^  or  his  guardians 
or  agents  knew  of  it,  for  as  to  his  representative's  knowledge,  that  must  be  a  ground 
in  every  case,  for  they  were  not  then  before  the  Court,  nor  at  all  concerned. 

But  it  is  objected  that  he  was  an  infant  at  that  time,  and  died  before  he  came  of 
age,  and  an  infant  ia  not  presumed  to  know  any  thing. 

But  if  that  was  so,  the  consequence  will  be,  that  in  every  case  where  an  infant  ia 
concerned,  there  may  be  a  bill  of  review,  and  though  an  infant  is  not  presumed  to  know, 
yet  the  knowledge  of  his  guardians  or  prochein  amy  is  his.  And  if  there  is  any  collusion 
in  them,  it  is  a  ground  for  a  relief  of  another  kind.  As  to  the  witnesses  not  being  ex- 
amined, it  ia  said  all  the  witnesses  must  be  examined  to  prove  a  will,  and  that  is  a  general 
rule,  but  then  there  is  a  deposition  that  the  witness  was  dead,  or  out  of  the  process  of 
the  Court. 

I  lay  the  death  out  of  the  case,  and  certainly  a  will  proved  by  two  witnesses,  and 
another  out  of  the  process  of  the  Court,  is  a  sufficient  proof,  and  there  is  nothing  laid 
before  me  to  shew  that  the  depositions  were  false. 

[685]  And  as  to  the  objections  to  the  will  itself. 

The  Court  will  do  all  it  can  to  support  such  a  will  as  thia. 

It  is  all  under  the  testator's  own  hand  ;  therefore  one  should  expect  almost  demon- 
stration to  overturn  it,  and  one  would  never  presume  against  it. 
How  then  can  it  be  proved  these  rasures  were  after  the  execution  % 
For  as  to  the  rasures  and  mistake  of  the  trustees. 

They  were  trustees  in  the  will,  as  mentioned  in  the  codicil,  to  some  purposes,  though 
not  of  the  estate  ;  viz.  guardians  of  his  children. 

And  when  he  made  the  codicil  he  might  not  recollect  the  will  as  to  them  how  it  stood, 
and  the  codicil  will  be  a  republication  of  the  will. 
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And  therefore  if  the  lasures  were  mode  after  the  execution  of  the  will,  and  before 
the  execution  of  the  codicil,  still  the  will  would  be  good. 

And  can  any  one  believe  any  jury  would  make  any  such  presumptions  as  these  to 

overturn  such  a  will. 

But  if  the  rasures  were  made  after  execution  both  of  the  will  and  codicil ;  unless  the 
rasures  were  made  animo  rtvocandi,  it  would  not  hurt  it. 

For  though  the  statute  of  Frauds  speaks  of  revocations  by  raaure,  obliterations, 
&c.,  yet  it  is  not  every  rasure  that  is  a  revocation  ;  and  at  most  they  are  revocations 
pro  taTilo- 

And  the  case,  2d  Vem. ,  of  the  cancelled  will  is  a  much  stronger  case. 
I  think,  therefore,  this  is  neither  suffident  knowledge,  or  matter  shewn  to  support 
the  petiticm. 

As  to  its  being  a  cause  by  consent,  and  the  same  solicitor  on  both  sides,  that  is  a 
strange  reason,  uid  would  be  very  misdiievous,  and  in  causes  by  consent  it  often,  is  bo. 
And  if  there  was  any  fraud  or  collusion  in  any  party,  in  obtaining  this  decree,  that 

is  not  proper  matter  for  a  bill  of  review,  but  for  an  original  bill  grounded  on  the  fraud. 

Eichmond  and  Taneur  by  Lord  Macclesfield ;  when  infant  came  of  age,  brought 
an  original  bill  to  set  aside  a  decree,  obtained  by  collusion  in  a  cause  by  consent  dunng 
his  minority ;  but  fraud  is  not  error,  and  will  annul  the  proceedings  of  courts  of  justice, 
as  well  as  any  other  transactions. 

Petition  dismissed. 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel,  are  taken  from  Lord 
Hardwieke's  note-book ;  the  judgment  from  a  manuscript  report  of  Mr.  Fomster's. 


[686]  Sandeks  v.  Sanders  Mary  Sanders,  Plaintiff ;  {1)  and  Thomas  Sanders 
and  Others,  Defendants.  Cross  cause :  Thomas  Sanders,  Plaintiff ;  and  Mabt 
Sanders  and  Others,  Defendants. 

July  9tk,  1739. 

J.  S.  devises  certain  estates  to  trustees  upon  trust  for  his  grandson,  John  Sanders,  for 
life,  with  remainder  to  his  first  and  otner  sons  in  tail  male,  with  like  remainders  to 
his  grandson.  Thomas  Sanders,  and  he  declared  that  as  his  grandsons  should  come 
to  be  in  possession  of  the  estates,  they  might  make  a  jointure  for  his  or  their  wives 
respectively,  not  exceeding  £100  jxr  annum  for  every  £1000,  and  he  directed  his 
personal  estate  to  be  applied  by  his  executors  in  purchasing  lands  to  be  settled  to 
the  same  uses  as  his  r^  estate. 

John  Sanders,  the  grandson,  enters  on  the  estate  upon  the  death  of  his  grandfather, 
and  by  articles  covenants  that  his  wife  shall  have  as  her  jointure  certain  specified 
parts  of  the  estates,  amounting  in  the  whole  to  £320  per  annum,  in  consideration  of 
£3200  for  marria^  portion,  ^000  of  which  her  mother  covenuita  to  pay  to  JtAn 
Sanders,  in  addition  to  the  £200  he  had  idready  received,  with  interest  m  the  mean 
time,  with  a  power  of  revocation  to  John  SamUrs  and  Jane  BaUey.  John  Sanders 
dies,  having  in  his  lifetime  received  £1 700  in  part  payment  of  the  portion,  and  having 
purchased  certain  real  estate  :  held,  that  the  power  of  giving  the  jointure  of  £320 
per  annum,  was  well  executed  by  way  of  covenant  or  agreement  (so  Coventry  v. 
Coventry,  2  P.  Wms.  222.  Francis's  Maxims,  last  case,  Gilo.  Eq.  Rep.  160.  Alford 
V.  Alford,  cited  in  2  P.  Wms.  230 ;  and  see  Saint  Paul  v.  Lord  DwUey  and  Word, 
15  Yes.  172)  j  but  that  the  deficiency  in  value,  the  estates  on  jointure  not  amounting 
to  the  £320  per  annum,  was  not  to  be  made  good  against  the  remainder  man ;  and  that 
the  purchase  of  the  real  estate  could  not  be  considered  as  a  purchase  in  performance 
of  the  trust,  there  being  no  proof  that  the  purchase  was  made  out  of  the  personal 
estate  of  the  grandfather,  or  in  performance  of  the  trust. 

John  Sanders,  by  his  will  of  the  5th  November  1727,  gave  certain  lands  and  here- 
ditaments to  trustees  and  their  heiis,  upon  trust  that  they  should  receive  the  rents 
and  profits  thereof  for  four  years,  for  levying  and  raising  £1500  for  portions  to  be 
divided  amongst  his  three  youngest  grandchudren,  share  and  share  alike,  at  the 
age  of  twenty-one  years,  and  after  raising  and  payment  of  the  said  £1 500,  subject  to 
certain  annual  payments  therein  mentioned,  in  trust  for  his  grandson,  John  Sanders, 
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for  his  life,  and  after  his  death  in  trust  for  his  first  and  other  sons  successively  [687]  in 
tail  male ;  and  for  want  of  such  issue,  in  trust  for  his  grandson,  Thomas  Savkers, 
for  life,  with  remainder  to  his  first  and  other  sons,  in  like  manner,  successively,  in  tail 
male ;  and  it  was  provided  and  declared,  that  the  testator's  will  and  meaning  was,  that 
his  said  grandsons,  and  their  heiis,  as  they  should  Tespectively  come  to  be  in  the  actual 
poesession  of  the  said  premises,  or  any  part  thereof,  virtue  of  the  limitations  therein 
contained,  might  make  a  jointure  or  jointures,  for  his  or  their  wives  respectively,  not 
exceeding  £1(K)  per  ann.  for  every  £1000,  and  so  proportionably  for  every  greater  or 
lecB  sum ;  and  he  ordered  that  his  ready  money,  and  securities  for  money,  except  what 
is  therein  excepted,  with  his  com,  cattle,  and  stock  on  the  ground,  should  be  applied  by 
his  ocecutoTS  for  purchasing  of  lands,  and  to  settle  the  same  to  such  uses  as  his  real 
estate  was  limited  and  appomted. 

In  November  1727,  the  testator  died,  and  immediately  upon  his  death,  his  grandson, 
John  Sanders,  entered  into  the  possession  of  the  estates,  and  received  the  renta  and 
profits,  and  applied  them  to  his  own  use,  and  continued  in  the  possession  of  the  estates, 
and  the  rents  and  profits  thereof  until  his  death. 

In  the  year  1721,  John  Sanders,  the  grandson,  intermarried  with  the  plaintiff 
Mary  Sanders ;  and  on  the  1st  of  October  1733,  articles  were  entered  into,  whereby 
the  said  John  Sanders  covenanted  and  a^ed  that  the  plaintiff,  Mary  Sanders,  in 
consideration  of  £3200,  her  marriage  portion,  should  have  and  enjoy  as  her  jointure, 
in  pursuance  of  the  power  given  by  his  said  late  grandfather's  will,  certain  specified 
premises  in  the  articles  mentioned,  not  including  all  the  premises  mentioned  in  the  will, 
amounting  in  the  whole  to  £320  per  annum  ;  and  Jane  Bailey,  the  mother  of  Mary 
Sanders,  covenanted  that  she  woiild  pay  to  the  said  John  Sanders,  his  executors  and 
administrators,  £3000  above  the  £200  he  had  then  received,  making  up  £3200  ;  and 
Jane  Bailey  covenanted,  until  payment  of  the  said  sum  of  £3200,  she  would  pay  4  per 
cent,  for  every  £100  that  should  remain  in  her  hands  for  interest ;  and  there  was  a 
power  reserved  to  John  Sanders  and  Jaru  Bailey  to  revoke  the  covenant  for  the  pay- 
ment of  the  portion. 

Under  a  decree,  dated  the  4th  of  December  1735,  made  in  an  ori^al  cause  in- 
stituted hy  the  grandson,  John  Sanders,  on  the  13th  of  June  1729,  against  the  parties 
interosted  [SB8]  under  his  grandfather's  will,  to  hfive  the  trusts  of  his  grandfather's 
will  performed,  and  to  have  a  jointure  settled  upon  his  wife  according  to  the  articles, 
and  pursuant  to  his  power  under  his  grandfather's  will,  and  which  was  afterwards 
revived  against  Mary  Sanders  and  Jane  Bailey,  it  was  referred  to  the  Master  to  settle 
a  proper  conveyance  according  to  the  directions  contained  in  the  will  of  the  grandfather, 
wherein  a  power  was  to  be  inserted  to  give  to  the  plaintiff  a  power  of  making  a  jointure 
according  to  the  direction  contained  in  the  will  j  and  it  was  referred  to  the  Master  to  see 
what  portion  the  said  John  Sanders  had  or  was  to  have  with  his  wife  Mary  Sanders, 
and  that  a  proper  settlement  should  be  made  upon  the  said  Mary  Sanders  out  of  the 
said  trust  estate. 

"Die  said  John  Sanders,  the  grandson,  having  died  on  the  18th  March  1735,  the 
suit  was  revived  by  Mary  Sanders  for  the  purpose  of  carrying  into  execution  the  said 
decree,  and  that  she  might  have  the  benefit  of  the  said  articles ;  and  if  the  said  tene- 
ments therein  mentionra  were  not  of  the  yearly  value  of  £320,  as  in  the  articles  ex- 
pressed, then  that  the  deficiency  might  be  supplied  out  of  the  estate  of  the  grandfather, 
John  Sanders. 

Jane  Bailey  had  only  paid,  in  the  lifetime  of  the  grandson,  John  Sanders,  £1700 
in  part  of  the  £3200  mentioned  in  the  articles ;  but  she  submitted  to  pay  the  remainder 
upon  a  jointure  of  £320  being  secured  to  her  daughter. 

Thomas  Sajiders,  by  a  cross  bill,  set  up  various  claims  against  the  estate  of  John 
Sanders  the  grandson,  and  amongst  others,  that  the  said  John  Sanders  had  laid  out 
his  grandfather's  money,  and  the  produce  of  his  securities,  chattels  and  stock  in  the 
purchase  of  an  estate  which  he  insisted  ought  to  be  conveyed  to  him. 

The  estate  had  been  purchased  by  John  the  grandson,  but  no  proof  was  given  that 
it  was  pud  for  out  of  the  personal  estate  of  the  grandfather. 

The  Attomey-Genmu,  Mr.  Uoyd,  Mr.  Wilbrc^m,  and  Mr.  Ford  for  plaintiff, 
Mary  Sanders. 

'fhe  first  objection  to  Mary  Sanders  being  entitled  to  her  jointure  is,  that  the  portion 
covenanted  to  be  paid  by  her  mother  was  not  paid  either  before  or  at  the  execution  of 
the  articles,  but  money,  bona  fide,  secured  to  be  paid,  is  the  same  as  paid.   If  the  compact 
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is  fair,  and  the  money  covenanted  to  be  paid,  and  interest  in  the  mean  time,  then  it  is 
considered  that  the  portion  is  paid  from  that  time.  Mary  [689]  Sanders  is  likewise 
entitled  under  the  articles,  if  it  turns  out  that  the  premises  are  not  worth  £320  per 
annum,  to  have  the  deficiency  in  value  made  up  out  of  the  other  estates  comprised  in 
the  will  of  the  grandfather.  The  statement  in  the  articles  that  the  lands  therein  men- 
tioned are  of  the  value  of  £320  per  annum,  amounts  to  an  agreement  that  they  should 
be  of  that  value.  Lady  Clifford  v.  Lord  Burlington,  2  Vem.  379. 

Mr.  Chute  and  Mr.  Talbot  for  the  younger  grandchildren  of  the  testator  contended, 
that  the  grandchildren  were  entitled  to  have  tne  sum  of  £1500  raised  out  of  the  rmts 
and  profits  of  the  estate  charged  therevith  by  the  testator's  will,  and  they  cited  Smith  v. 
Smith,  1  Eq.  Ca.  Ab.  267,  jd.  5. 

Mr.  Brovme,  Mr.  Capper,  Mr.  Murray,  and  Mr.  Yorke  for  Thomas  Sanders. 

The  jointure  was  not  good  for  the  lands  specified  in  the  articles.  The  terms  of  the 
power  were  not  pursued.  Two  things  were  necessary  ;  Ist.  A  marriage  portion  ;  and 
2dly,  It  must  be  had  and  received.  There  are  circumstances  of  fraud,  a  power  of  re- 
vocation contained  in  the  articles  by  which  the  covenant  to  pay  the  portion  might  be 
revoked.  Plaintiff  has  no  right  to  have  the  deficiency  of  her  jointure  made  good. 
There  is  no  covenant  in  the  articles  that  the  lands  were  of  the  value  of  £320  per  annum. 
As  to  the  case  of  Lady  Cli^ord  and  Lord  Burlington,  it  differs  from  this  case.  Particular 
lands  were  not  specified  m  the  covenant.  The  charge  of  £1500  for  the  grandchildren 
cannot  be  carried  further  than  the  term  of  four  years  from  the  decease  of  Uie  testator. 

The  case  of  Smith  v.  Smith  was  decided  upon  circumstances  of  fraud. 

The  grandson  has  purchased  land  as  we  say,  with  the  personal  estate  of  the  grand- 
Either  directed  to  be  laid  out  in  land ;  and  then  these  lands  ought  to  be  settled  according 
to  the  will.  The  Court  will  presume  the  land  was  purehas^  with  the  grandfathers 
personal  estate  ;  and  they  cited  Lechmere  v.  Lechmere,  3  P.  Wms.  211. 

The  Attorney-General  \n  reply. 

The  reference  to  the  Master  shews  there  was  no  fraud  intended.  The  power  of 
revocation  could  not  in  any  way  injure  the  remainder-man.  As  to  the  deficiency, 
it  was  the  plain  agreement  of  the  trustees  that  the  jointure  should  be  £320  per  annum. 
This  case  is  stronger  than  the  case  of  [690]  Lady  Clifford  and  Lord  Burlington.,  for  the 
covenant  there  was  to  settle  £1000  per  annum  without  reference  to  the  power,  hi. 
the  case  of  Lechmere  y.  Ledvmere,  the  Court  took  it  to  be  the  intention  of  Ixira  Lechmere 
to  purchase  for  that  purpose. 

Between  July  9  and  18,  1739. — Lord  Chancellor.  In  this  case  there  were  three 
points :  Ist  was ;  where  an  estate  was  limited  to  trustees  to  raise  portions,  for  children 
for  a  term  of  four  years,  remainder  to  A.  for  life,  remainder  to  B.  in  fee,  if  A.  receives 
all  the  profits  during  his  life,  and  the  trustees  let  the  term  elapse  without  raising  the 
money ;  A.  dies  insolvent,  and  question  was,  whether  the  children  for  whose  benefit 
the  trust  term  was  created  have  any  right  to  hare  the  money  raised  on  the  lands,  as 
against      the  remainder  man  % 

And  to  prove  they  had.  Smith  t.  Smith,  in  Eq.  Ca.  Ab.  and  in  2  Vem.  178,  was 
cited. 

Second  question  was,  where  there  was  a  power  in  tenant  for  life  to  make  a  jointure 
on  any  wife  he  should  marry  not  e»!eeding  £100  ]aer  annum  for  every  £1000  bona  fide 
and  received  as  a  marriage  porti<m  with  such  wife,  and  he  did  not  receive  aay  portion 
at  the  time  of  such  marriage ;  but  the  ^wer  being  executed  after  the  marriage  in 
consideration  of  a  portion  part  in  hand  paid,  and  the  rest  covenanted  to  be  paid  by  the 
wife's  mother,  whether  this  was  a  good  execution  of  this  power  1 

Third  question  was,  person  receives  trust-money  which,  by  the  trust,  he  was  to 
lay  out  in  lands ;  he  purchases  lands,  but  there  was  no  proof  that  he  intended  this 
purchase  should  be  in  performance  of  the  trust,  or  that  it  was  done  with  the  trust-money: 
question,  whether  the  Court  will  consider  this  as  the  trust-estate  1  and  it  was  said  that 
this  is  different  from  where  such  a  purchase  is  a  breach  of  trust,  for  there  the  land  will 
not  be  liable,  because  a  breach  of  trust  is  a  personal  lien,  and  like  a  simple  contract  debt ; 
and  Lechmere  v.  Lechmere  was  cited  to  prove  that  the  Court  would  intend  it  done  in 
execution  of  the  trust. 

These  points  arise,  some  on  the  ori^nal  bill,  and  some  on  the  cross  bill.  That 
on  original  bill  is  with  relation  to  the  jomture  made  in  pursuance  of  the  power  which 
depends  on  the  construction  of  a  power,  and  the  execution  of  it,  which  power  is  on  an 
equitable,  not  a  legal  estate. 
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And  it  is  executed  by  way  of  coTenant,  which  since  the  case  of  Coomtry  and  Coventry 
ia  good  by  way  of  agreement  [691]  covenant,  though  no  direct  appointment  made, 
ana  that  case  was  stronger,  because  it  was  there  of  a  l^gal  power  and  estate. 

It  would  be  too  strict  a  construction  of  such  a  power  to  say  the  portion  must  be 
paid  at  the  time  of  the  marriage,  and  I  think  such  a  portion  might  be  paid  bv  any  body, 
and  at  any  time,  and  it  will  be  a  good  consideration,  and  it  is  the  same  thing  to  the 
rematndei^man.   Vide  Eolt  and  HoU,  2  P.  Wms.  648. 

It  is  said  tills  would  extend  it  to  any  fortuitous  sum  of  money  that  came  to  the  wife, 
which  would  defeat  the  intent  of  such  a  power. 

But  even  in  that  case,  if  it  was  such  an  interest  as  the  husband  could  not  be  entitled 
to,  and  get  into  his  hands,  unless  he  made  a  settlement,  I  think  it  would  be  a  good 
portion,  though  perhaps  it  would  be  otherwise  if  the  husband  would  be  at  all  events 
raititied  to  the  money ;  for  then  as  to  the  remaiiuier-man,  the  jointure  might  be  con* 
sidered  as  voluntary. 

Objected,  That  as  to  part,  it  was  never  paid. 

But  I  think  that  will  not  alter  the  case ;  for  as  it  was  covenanted  to  be  paid,  it  must 
in  equity  be  considered  aa  if  actually  paid ;  for  part  is  paid,  and  she  is  liable  to  pay  the 
rest. 

And  if  tiiere  was  any  fraud  or  ct^uoon  in  the  covenant,  aa  if  tiie  party  who  cove- 
nanted was  insolTent,  it  would  be  another  thing,  and  it  cannot  be  construed  so  briefly 
as  that  tiie  husband  must  actually  receive  it  hiicuelf . 

Case  of  Lady  Clifford  and  Lord  BurlvngUm,  2  Vem.  379  (see  Bvdyn  v.  Evdyn,  2  P. 
Wms.  668,  and  Marchioness  of  Blandford  v.  Duchess  of  Marlboroughj  2  Atk.  642),  I 
have  often  heard  quoted,  and  always  treated  as  no  authority ;  and  it  was  a  cause  by 
consent. 

As  to  the  question  on  the  trust-money,  and  the  relief  against  the  remainder^nun. 

The  children  are  not  exactly  in  the  same  case,  as  if  the  trustees  had  entered  and 
misapplied,  for  then  the  estate  had  been  clearly  exonerated  against  A.  and  B.,  but  now 
thevnave  clearly  a  remedy  against  A.'s  representatives,  vide  1  Salk.  153. 

But  I  doubt  much  how  they  can  have  any  remedy  against  B.  the  remainder-man., 
for  here  the  provision  made  for  the  portions  is  a  term  only,  and  that  expired. 

As  to  the  case  of  SmWi  and  Smithy  which  comes  nearest,  [692]  that  decree  was 
founded  on  the  fraud.  Sir  T.  was  tenant  in  tail,  and  a  fine  was  levied,  by  which  he 
became  tenant  in  fee ;  and  perhaps  had  he  continued  tenant  in  tail,  the  decree  had 
not  been  as  it  was.  But  bein^  tenant  in  fee,  his  charge  descended  on  the  estate,  and  the 
defendant  claimed  as  his  heir  m  privity  under  him,  and  not  as  issue  in  tail. 

Here  is  no  fraud  that  can  anect  the  remainder-man,  and  I  cannot  see  how  that  case 
came  to  be  compared  to  Sir  Andrew  Corbet's  case,  in  Co.,  for  it  is  not  the  least  like  it. 

But  I  will  give  no  opinion  till  I  see  how  the  assets  of  A.  turn  out. 

As  to  the  3d  question :  I  can  see  no  grounds  how  they  can  be  oonodered  as  the  trust- 
estate. 

It  is  a  tender  point,  to  say  money  can  be  followed  into  lands. 

Lechmere's  case  was  quite  different,  for  he  himself  had  covenanted  to  lay  out  the 
mon^,  and  tiiat  depended  on  the  proofs  in  the  cause  of  his  intent. 

If  there  was  any  proof  that  the  very  money  was  applied  from  any  circumstances, 
it  might  be  otherwise. 

It  appears  by  the  decree  in  the  R^ter's-book,  that  Lord  Hardwicke  declared, 
that  the  {Jaintifi,  Mary  Sanders,  was  entitied  to  have  the  lands  particularly  specified 
in  the  articles  of  the  Ist  October  1733,  settled  on  her  by  way  of  jointure ;  but  his 
Lordship  dedared  "  that  he  was  of  opinion,  that  Jfary  Sanders  was  not  entitied  to  have 
any  deficiency  in  point  of  value  in  tiie  sud  lands  directed  to  be  settled,  nuule  good 
against  the  remaindei^man." 

And  his  Lordship  "  reserved  the  consideration,  whether  the  £1600  should  be  made 
good  out  of  the  real  estate  of  the  grandfather ;  and  his  Lordshif)  ordered  the  Master 
to  take  an  account  of  what  was  due  from  the  defmdant,  Jane  Bailey,  for  the  said  sum 
of  £1500  and  interest,  at  the  rate  (tf  4  per  cent  from  the  date  of  the  said  articles  of  the 
1st  October  1733,  and  what  ^ould  be  found  due  was  to  be  paid  by  her."  (B^.  Ub. 
R  1738.  fa  486.) 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardwicke's  Note-book ;  the  judgment  from  a  manuscript  report  <^  Mr.  Forrnter's. 
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[693]  Oalvxrt  v.  Saumdbbs  John  Galtert  and  Susan  his  Wife,and  Mabt  Wbtthall, 
Plaintiffs ;  (1 )  and  Dame  Ann  Saunders,  Thomas  Revell  and  Jane  his  Wife,  Sbih, 
JsREHT,  and  Anna  Mabu  Egerton,  HENRiErrA  Eqerton  and  Anne  Eoerton  (repre- 
senting and  claiming  under  Sir  George  Saunders),  Bobest  Proof,  Robert  Rose, 
WnxuMDoDD,  Thomas  Daet  and  Shade ach  Vincent  (claiming  underMARYPsooF), 
James  Colby,  who  clauns  to  be  sole  Heir  of  Sir  Thomas  Colby,  Gilbbst  Enowleb, 
Dr.  WiLLUM  Knowler,  Gilbert  Bouchery,  Ezecutois  of  Gilbert  Enowlir. 
Francis  Powell  and  Elizabeth  Bouchebt,  Sabah  Bouchery  and  Bobist  Enowlfe 
(claiming  under  Gilbebi  Enowuer),  Defendants. 

July  18th and  im,  1739. 

Perpetual  injunction  decreed  against  a  defendant  from  proceeding  against  plaintiffo, 
to  recover,  in  ejectment,  possession  of  premises,  the  right  to  which  had  been  established 
against  him  upon  a  triafat  bar,  and  upon  a  decree  made  in  both  the  causes  (to  one  of 
which  he  was  a  party)  for  giving  effect  to  the  verdict ;  though  he  insisted  by  his  answer 
that  many  witnesses  had  not  been  examined,  and  an  entry  in  a  Be^istiy-book  not  pro- 
duced at  the  trial  at  bar,  through  the  neglect  of  his  attorney ;  but  it  aj^mured  likewise 
in  the  cause,  that  there  were  strong  grounds  for  believing  that  an  entry  in  the  B^^try 
book,  to  prove  his  title,  was  forced  by  his  procurement.  And  it  is  no  objection  to  tm 
plaintiffs  instituting  a  suit  a^nst  the  derondant  for  a  perpetual  injunction,  that  they 
were  only  co-defendants  with  nim  in  that  suit  to  which  he  was  a  party. 

The  plaintiff,  Susan  Calvert,  then  Susan  WhithaU,  Mary  WhitkaU,  Robert  Proof 
and  Mary  his  wife,  on  the  19th  Januaty  1729,  filed  their  bill  against  F.  Apsley,  the 
adnunistrator  oS  ^r  Thomas  Colby,  decraaed,  Thomas  Bvllode,  Sr  Gtorae  Saunders, 
James  Colby,  and  WiUiam  Warrington,  setting  forth,  that  in  1729  the  said  Sir  Thomas 
Colby  died,  without  issue,  possessed  of  real  estate,  which  de-[Q94]-scended  upon  them, 
as  his  heiiti  at  law ;  and  praying  that  the  sud  defendants  might  set  forth  th^r  respective 
titles,  that  they  might  be  reatramed  from  setting  up  any  terms  for  years,  or  other  incum- 
brances; and  that  the  plaintiffs'  title  to  the  real  estate  might  be  established.  Alt  the 
defendants  appeared  to  the  bill,  except  James  Colby,  who  denied  that  he  had  been  served 
with  a  subpoena. 

Interrogatories  were  filed  in  the  cause  in  the  Examiner's  Office,  lor  the  Mcaminaticm 
of  witnesses  fl^ainst  James  Colby. 

In  Hilary  Term,  1729,  Sir  Geone  Saunders  filed  his  bill  against  the  said  F.  ApsUy, 
Robert  Proof  &dA  his  wife,  the  said  Susan  and  Ma/ry  WhUhall,  and  the  said  James  Colby, 
praying  a  discovery  of  the  titles  of  the  said  defendants.  To  which  bill  the  defendant, 
James  Colby,  and  the  other  defendants,  appeared  and  answered ;  and  the  said  James 
Colby,  by  his  answer,  insisted  that  he  was  descended  from  James  C<dby,  who  was  one  of 
the  brothers  of  Philip  Colby,  the  father  of  the  said  Sir  Thomas  Colby  ;  and  witnesses 
being  examined  on  both  sides,  both  causes  came  on  to  be  heard  together,  before  the 
Master  of  the  Bolls,  in  the  presence  of  counsel,  both  for  the  said  James  Colby  and  other 
wirties,  when  it  was  ordered,  that  the  parties  should  proceed  to  a  trial  at  bar,  wherein 
Robert  Proof  and  Mary  his  wife,  and  Susan  Whithall  and  Mary  Whitkall  were  to  be 
jdaintiffa;  and  Sir  George  Saunders,  F.  Apsley,  Thomas  Bullock,  and  James  Colby  were 
to  be  defendants,  upon  this  issue,  whether  the  said  Mary  Proof,  Suaan  and  Mary  Whit- 
hall, were  the  sole  bars  of  the  said  Thomas  Colby,  on  the  part  of  the  faUier,  or  not ; 
and  if  the  jury  should  find  that  they  were  not,  then  thev  were  to  enquire  whether  Sir 
George  Saunders  was  sole  heir  of  the  said  Sir  Thomas  CoU)y,  or  not ;  and  if  they  were  to 
find  that  neither  of  them  were  sole  heirs,  then  they  were  to  enquire  whether  they  were 
joint-hfflrs  of  the  said  Sir  Thomas  CoWy,  and  if  they  found  that  they  were  neither  sole 
or  joint-hars,  then  they  were  to  enquire  whether  James  Colby  was  the  sole  heir  of  the 
said  Sir  Thomas  Colby,  on  the  part  the  father,  or  not.  At  the  trial,  the  parties  to  the 
issue,  and  particularly  Jafnes  Colby,  appeared  by  counsel,  and  two  witnesses  were  exam- 
ined on  his  part,  and  the  jury  found  that  Sir  George  Saunders,  Mary  Proof,  and  Susan 
and  Mary  WhUkall,  were  the  co-heirs  of  Sir  Thomas  Colby,  on  the  part  of  the  father ; 
and  that  George  Saunders  was  entitled  to  a  moiety,  Mary  Proof  to  [695]  cuifr-fouith, 
and  Susan  uad  Mary  WhithcM  to  the  (kker  fourth  of  the  estate  of  Sir  Thowias 
Volby. 

On  the  16th  May  1732,  the  cauBe  coming  on  upon  further  direetioiu,  possessiai 
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was  decreed  to  be  defiTered  according  to  the  verdict,  and  a  commission  of  partition  was 
directed  to  iasue  accordingly,  and  afterwards  the  parties  were  respectively  let  into 
poasession. 

In  £a8ter  Term,  1732,  Gilbert  KnatoleT  filed  his  bill  against  Sir  Oeorge  Saunders 
and  the  representatives  of  Mary  Proof,  deceased,  and  Susan  Calvert,  and  Mary  WhUheUl^ 
praying  adiscovery  of  Sir  Thomas  Colby's  real  estates,  and  that  he  might  be  let  into  po&- 
seaaion  thsreof,  to  which  ike  d^ndants  appeared  uid  answered,  axid  the  cause  being  at 
isaae,  was  heard,  when  a  trial  was  directed  in  R.  B.,  when  upon  the  trial  it  was  found, 
that  the  said  OiU>ert  KnovHw  was  a  co-h«r  of  Sir  Thomas  Colby  with  ^r  George 
Saunders,  Mary  Proof,  Susan  Calvert  and  Ma^  Whithall,  and  as  such  entitled  to  a 
third  of  his  real  estate. 

On  the  8th  of  February  1 736,  the  cause  was  heard  upon  the  equity  reserved,  when  it 
was  ordered,  that  the  defendants  should  pay  a  third  part  of  the  rents  of  the  real  estates 
of  Sir  Thomas  Colby  to  Gilbert  Knowler ;  and  a  commission  of  partition  was  directed 
to  iasue,  to  divide  the  estates  amongst  the  parties,  according  to  the  said  last  mentioned 
verdict,  who  were  to  hold  and  enjoy  the  same  accordingly. 

James  Cdby  having  delivered  ejectments  to  neany  all  the  tenants  of  Sir  Thomas 
Colby's  freehold  estates.  1^  {duntifis  filed  their  bill  against  James  Colby,  and  agamit 
all  the  parties  in  possession  of  the  real  estates  ot  Sir  Tiumas  Cdby,  for  the  purpose  of 
having  the  benefit  of  the  said  decrees,  and  of  the  verdict,  and  for  a  perpetual  injunction 
against  James  Colby,  and  to  be  quieted  in  the  possession  of  such  part  of  the  said  real 
estates  as  they  are  in  ^ssession  of  under  the  said  decrees  and  verdicts. 

James  Colby,  by  his  answer,  denied  that  he  was  served  with  a  subpcsna,  or  appeared 
to  the  bill  filed  by  the  plaintifiEs,  on  the  19th  of  January  1729 ;  but  he  admitted  that  he 
was  a  party  to  the  suit  brought  by  Sir  George  Saunders,  and  that  he  appeared  at  the  trial 
at  bar,  and  witnesses  were  examined  on  his  part ;  but  he  said  that  he  was  not  fully  pre- 
pared with  all  his  witnesses,  and  the  proper  registry  was  not  produced  which  would 
have  clearly  made  him  out  to  be  the  nearest  of  mn,  and  sole  heir  at  law  to  Sir  Thomas 
Colby,  which  wsm  occanoned  his  attorney  not  d(Hng  his  [696]  duty,  and  neglecting 
to  examine  several  material  witnesses  for  mm,  which  was  the  reason  he  failed  in  the 
trial.  That  the  pedigree  under  which  he  clumed  his  right  to  the  estate  in  question 
was  as  follows :  that  Philip  Colby,  late  of  Kensington,  yeoman  of  the  guards,  and  grand- 
father of  Sir  Thomas  Colby,  had  issue  four  sons,  Thomas,  Philip,  James,  and  Sam/uel, 
which  said  Thomas  and  Samuel  died  without  issue  as  he  has  heanl ;  but  the  said  Philip 
intermarried  with  Elisabeth  Lewellin,  and  they  had  issue  Sir  Thomas  Colby;  tbat  the 
said  James  Colby,  the  other  of  the  said  sons  of  the  said  Philip  CoU>y,  and  brother  of  Sir 
Thomas  CoUby,  intermarried  with  Beatrice  Harrison,  by  whom  he  had  issue  him  the  de- 
fendant •  and  he  said,  that  he  had  not,  since  the  trial  at  bar,  found  out  or  made  any  dis- 
covery of  any  new  or  further  evidence  of  his  title  and  pedigree. 

On  the  hearing  of  the  cause  the  registry-book  of  the  births  and  burials  of  the  parish  oi 
SL  Peter,  in  the  Eask  in  Oa^ord,  was  produced,  in  which  there  was  an  entrv  stating  James 
Colby  to  be  the  son  of  Philip  Cdby.  There  were  strong  grounds  foroeUeving,  from 
the  proo&  in  the  cause  that  the  entry  was  forged  by  the  procurement  of  James  Colby, 

Mr.  Browne,  for  the  plainti&. 

1st  To  carry  on  the  former  decrees  is  of  course. 

2nd.  We  pray  a  peipetual  injimction. 

A  final  decree  has  been  made  establishing  the  title  and  for  dividing  the  estate  be- 
tween proper  parties  ;  the  defendant  James  Cdby  was  a  party  to  the  issue  and  final 
decree. 

Forgery  appears  in  this  case.  New  examinations  are  dangerous.  In  Coton  and 
Lutterel  (ante,  page  438),  tampering  and  ill  practices  allowed  as  a  reason  against  direct- 
ing an  issue ;  but  James  Cdby  objects  that  he  had  not  an  opportunity  of  examining  all 
hia  witneaaea,  four  of  which  he  namea  and  three  oi  thoae  he  haa  not  examined  now. 

If  he  had  not  an  opportunity  of  examining  all  his  witnesses  he  should  have  applied 
for  a  new  trial. 

But  still  he  objects  that  one  verdict  should  not  bind  his  right. 

That  is  frequently  done  on  an  issue  directed. 

In  Acherly  v.  Vernon  perpetual  injunction  decreed. 

Mr.  Chute,  Mr.  BootlcMr.  Murray,  and  Mr.  Comyns,  for  the  defendant,  James  Cdby. 
The  defendant  James  Colby  was  not  a  party  in  the  cause  [6971  wherein  the  present 
plaintifb  were  plaintifEs,  be  was  a  party  in  Sir  George  Saunders's  cause,  and  only  as  a 
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oo-defehdant  with  the  present  plaintafiB.   But  a  co-defendant  cannot  bring  a  bill  for 

a  perpetual  injunction. 

By  the  ill  conduct  of  defendant's  attorney,  witnesses  were  not  examined. 

T^his  not  a  ground  for  a  new  trial  in  ejectment  because  ejectments  may  be  brought 
tdtiei  quoties. 

Lnghton  v.  Ui^ton  (1  P.  Wms.  671,  and  2  Bio.  P.  0.  217  r2nd  ed.  4  Bra  P.  0. 
3781.  Bkuket  v.  Waddington,  proceeded  on  this  principle,  that  the  inheritanoe  should 
not  oe  craicluded  by  one  trial. 

At  common  law  there  is  no  limitation  to  the  number  of  trials. 

Mr.  Lioyd  and  Mr.  Clarke  for  the  defendants  claiming  tinder  Gilbert  KnewUr. 

Mr.  Bamiltony  for  defendant  Saunders. 

Mr.  Attorn^Gewrcd  in  reply. 

As  to  the  objections  to  the  method  of  proceeding  : 

Ist.  That  one  trial  is  not  conclusive;  that  is  in  the  discretion  of  the  Court;  and  what 
we  found  oarselTOs  upon  is,  that  this  Court  has  made  a  determination  and  a  decree  on 
the  finding  of  this  verdict,  the  ejedanent  therefore  is  contrary  to  the  decree.  This  is 
the  ground  in  Acherley  y.  Vernon.  And  the  affirmance  in  the  House  of  Lords  made  no 
diflwenoe. 

2nd.  Ohjectaon  that  the  d^endant  -wwi  not  a  party  to  the  plaintiff's  original  bill 
The  answer  is  that  all  parties  are  bound  by  the  decree. 

3rd.  Objection  that  the  verdict  in  favour  of  Knoider  shakes  the  former  verdict. 

The  answer  to  that  objection  is  that  the  last  verdict  does  not  make  any  differ«ice 
to  the  defendant  James  Colby. 

July  19,  1739. — Lord  Chancellor  ordered  that  as  between  plaintiffs  and  all  the 
defendants  except  the  defendant  James  Colby,  that  the  said  decree  of  the  l6th  May 
1 732,  go  far  as  it  is  not  varied  by  the  said  decree  of  the  8th  of  February  1 736  ;  and  also 
the  8aid  decree  of  the  8th  of  February  1 736,  be  carried  into  execution,  and  that  what  is 
thereby  decreed  to  be  performed  or  paid  by  the  plaintife  and  the  defendant  Bchert  Proofs 
and  by  the  other  defendants  claiming  under  the  said  Ma^y  Proof,  and  ^ix  George  Saunders 
and  Qilhert  [698]  Knowler,  or  the  dbfendants  claiming  under  them  be  perfomed  and 
paid  to  and  b^  the  plaintafia  and  defendants  in  this  cause,  except  by  draenduit  Jamet 
CMby,  respectively ;  and  as  between  plaint^fia  and  defendant,  James  Cdby,  it  is  ordered 
and  declared  t^at  the  injunction  already  granted  for  stay  of  ddendant*8,  James  Coihy^s, 
proceedings  at  law  for  the  matters  in  the  said  bill  complained  of  be  made  perpetual  And 
that  the  said  defendant,  James  Colby,  be  restrained  from  proceeding  at  law  against  the 
defendant,  Lady  Saunders,  and  the  other  defendants,  who  claim  under  the  said  Sir 
George  Saunders,  and  against  the  defendant  Robert  Proof,  and  the  other  defendants 
claiming  under  the  said  Mary  Proof,  to  recover  the  estate  in  question  or  any  part  there- 
of. And  it  appearing  to  the  Court  from  the  proofs  in  the  cause  that  there  are  strong 
grounds  to  betieve  that  there  is  a  forge^  in  making  an  entry  in  the  registry  book 
of  St.  Peter's,  in  Oxford,  committed  by  Benjamin  CuUe,  by  the  procurement  of  the 
defendant,  James  CoWy ;  his  Lordship  recommended  it  to  the  plaintifEs  uid  defendants, 
the  repreeentatiTes  of  ^r  George  Saunders,  G.  Knottier,  and  Mary  Proof,  to  prosecute 
the  defendant  James  Colby  and  Benjamin  CuUe,  for  the  forgery  committed  in  the 
registry  book  of  the  parish  of  St.  Peter's  in  the  East,  in  Oxford. 

And  it  is  ordered  that  the  registry  books  do  stay  in  the  hands  of  the  register  <d  this 
court,  until  the  further  order  of  b  Court   (Reg.  Lib.  A.  1738,  fa  668.) 

(1)  This  case  is  taken  from  Lord  ffardmcke^s  Note-book. 


[699]  Van  v.  Clarke.(1) 
July,  21st,  1739.   1  Atk.  511. 

M.  C.  by  her  will  devises  all  her  real  and  personal  estate  not  otherwise  disposed  of  to 
G.  C.  and  directs  that  out  of  the  real  and  personal  estate  Thomas  I^vns  should  be  paid 
£2000  upon  trust  until  his  daughter  attained  eighteen  or  was  married  to  place  it 
out  at  interest ;  but  when  she  attained  that  age  or  was  married  to  pay  the  same 
with  interest  to  his  daughter  ;  and  she  directed  that  the  £2000  should  be  paid  within 
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one  year  and  a  half  after  her  deceaae,  and  she  charged  her  house  in  Lincohi'B  Inu 
fields,  in  the  first  place  with  the  payment  of  the  said  sum  of  £2000,  Mary  Lswis, 
the  daughter  of  Thomas  Lswist  having  died  half  a-year  after  the  testatrix ;  held 
that  the  legacy  of  £2000  was  not  a  vested  legacy  and  her  representative  was  not 
entitled  to  it 

Dame  Mary  Craven,  made  her  will  as  foUowa : 

"  I  give  to  Godfrey  Clarke^  my  messuage  in  or  near  lincohi's  Inn  Fields,  and  all 
the  furniture,  and  all  other  my  real  and  personal  estate  not  herein  otherwise  disposed 
of  to  the  uses  and  purposes  following  (that  is  to  say)  that  out  of  the  said  real  and  personal 
estate  so  given  to  Godfrey  Clarke  (after  giving  certain  sums  to  his  sister)  that  the  said 
Thomas  Lewis  may  have,  receive,  and  be  paid  £2000  on  trust  and  to  the  intent  and 
purpose  that  the  said  Thomas  Lewis,  his  executors,  and  administrators,  shall  until 
Mary  Lewis  shall  attain  her  age  of  eighteen  years  or  be  married  which  shall  first  happen, 
place  the  same  £2000  out  at  interest,  upon  good  securities,  to  be  approved  by  my  sister, 
Jane  Beacher,  her  guardian,  and  shall  from  time  to  time  put  out  at  interest  the  interesfi 
of  the  same  £2000  as  the  same  shall  arise  to  a  fit  sum,  upon  good  securities,  to  be 
proved  as  aforesaid,  and  when  the  said  Mary  Lewis  shall  attain  her  age  of  eighteen 
or  be  married  which  shall  first  happen,  then  shall  pay  to  the  said  Mary  Lticiss  to  and 
for  her  own  use  and  benefit  the  said  principal  sum  ol  £2000  uid  the  interest,  {ffoceedri, 
and  produce  thereoi  And  I  wiU  and  appoint  ^at  all  the  gross  sums  which  the  premises 
given  to  Godfrey  Clarke  are  hereby  made  subject  to,  shall  lie  paid  within  one  year 
and  a  half  after  my  decease. 

[700]  "  Provided  that  my  said  messuage  in  or  near  Lincoln's  Inn  Fields  (which  was 
a  freehold),  shall  in  the  first  place  be  charged  with  the  said  gross  sums  charged  on  the 
premises  given  to  Godfrey  Clarke,  hia  heirs,  executors,  and  administratorsi" 

Lady  Craven  died  on  the  12th  of  March  1733, 

Thomas  Lewis,  the  trustee,  died  in  the  lifetime  of  the  testat^x. 

Mary  Lewis  died  6th  of  June  1734. 

And  this  was  a  bill  brou^^t  by  the  plaintiff  as  administrator  of  Ma/ry  Lewis  against 
Godfrey  Clarke,  the  representative  of  Godfrey  Clarke,  named  in  the  will  mr  the  payment 
of  this  Iraacy  of  £2Q0a 

Mr.  Browne  tor  the  plaintifF. 

Mr.  Noel  and  Mr.  Murray,  for  the  defendant. 

In  mere  personal  legacies  there  is  a  diiference  allowed  between  a  legacy  given  at 
a  certain  time  and  given  absolutely  to  be  paid  at  a  certain  time.  But  that  diiference 
is  not  allowed  where  the  legacies  are  charged  upon  real  estates.  Poiolet  v.  Powlet, 
2  Vent.  366.  Yates  v.  Phettijidee,  2  Vem.  416.  Carter  v.  Bletsoe,  2  Vem.  616. 
Suppose  this  had  been  given  merely  out  of  personal  estate,  it  would  not  have  been 
vested ;  for  here  the  day  is  annexed  to  the  substance  of  the  legacy. 

There  are  no  words  of  bequest  to  the  trustee  but  by  the  direction  to  pay,  and  that 
is  within  a  year  and  a  half,  and  the  cestui  que  trttst  died  before  that  tim& 

Mr.  Brwne  in  reply. 

If  this  were  a  legacy  out  of  land  merely,  the  rule  of  the  Court  would  be  too  hard 
for  us  ;  but  this  legacy  is  ^ven  out  of  real  and  personal  estate,  and  we  have  no  occa- 
sion to  resort  to  the  real  estate,  but  can  take  satisfaction  out  of  the  personal  estate. 
In  Yates  v.  Phetliplace,  2  Vem.  416,  the  real  estate  was  directly  sought  to  be  charged. 
In  the  Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  604,  Jennings  and  Looks,  2  P.  Wms. 
267,  it  was  held,  that  if  the  personal  estate  is  sufficient,  the  legacy  should  be  paid. 

In  Wilson  v.  Spencer,  3  P.  Wms.  172,  there  was  a  charge  on  the  real  estate,  if  the 
personal  estate  insufficient ;  the  legatee  died  witlUn  die  time  prescribed  for  raising 
the  legacy,  and  it  was  decreed  to  be  raised. 

In  Whaley  v.  Cox,  decided  at  the  Rolls,  8th  March  1736,  J.  S.  makes  his  will  as 
foUows : 

"  I  give  and  bequeath  unto  Richard  Plumer  £300,  to  be  [7011  paid  within  three 
years  after  my  decease,  in  trust  to  put  the  same  out  at  interest,  and  to  pay  the  interest 
and  profit  thereof  to  my  niece  Whaley  for  her  separate  use  during  her  life,  and  after 
her  decease  I  give  £200  thereof  to  her  son  Thomas  Whaley,  and  the  other  £100  to  her 
son  Charles."  Mrs.  Whaley  and  Thomas  Whaley  both  died  within  the  three  years, 
and  yet  the  Master  of  the  Rolls  decre«l  that  the  whole  money  should  be  paid  to  the 
trustee  who  was  living,  and  that  the  £200  should  go  to  the  representative  of  Thomas. 
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It  was  charged  upon  both  fonds,  but  it  was  admitted  that  t^e  peiaonal  estate  was 

sufficient. 

July  21,  1739. — Lord  Chancellor.   The  general  rules  are  certain. 

iBt.  Where  a  legacy  is  given  out  of  the  personal  estate  only  to  a  person  at  a  par- 
ticular time,  and  interest  not  given  in  the  mean  time,  the  legacy  does  not  vest  if  the 
legatee  dies  before  the  time  of  payment ;  and  if  such  legacy  is  given  to  a  person  at  a 
certain  time,  and  interest  to  be  paid  in  the  mean  time,  it  is  transmissible  to  the  repre- 
sentative. This  is  laid  down  in  Cloberry's  case,  2  Yentr.,  and  is  agreeable  to  Uie  civil 
law. 

2dly,  The  rule  of  this  Court  of  legacies  given  out  of  a  real  estate  is  contrary ;  for 
there  it  shall  sink  for  the  benefit  of  the  estate.  (See  Protose  v.  Abingdon,  ante,  page 
312,  and  the  cases  cited  in  note  (2)  to  that  case.) 

I  am  of  opinion  in  this  case,  that  if  the  infant  had  survived  a  year  and  a  half,  her 
representative  would  have  been  entitled ;  for  after  the  year  and  a  half,  the  £2000 
must  be  considered  as  separated  from  the  estate,  and  considered  as  making  interest 
for  her  benefit,  and  how  could  this  sink  into  the  estate  for  the  benefit  of  the  owner 
liter  it  is  separated  from  it.  Suppose  after  the  money  raised,  the  estate  had  been 
sold,  and  then  she  had  died  under  eighteen.  If  this  is  to  be  considered  as  a  lapsed 
legacy  who  would  be  entitled  to  it  1  Surely  not  the  purchaser  out  of  whose  estate 
it  was  not  raised.  Shall  then  the  devisee  have  it,  he  has  no  estate  for  it  to  sink  into. 
But  I  will  now  consider  what  is  the  consequence  of  Mcwy  Lewis  dying  within  the  year 
and  a  half.  By  the  death  of  the  trustee  (and  so  far  his  death  is  material),  there  could 
be  no  remedy  in  the  ecclesiastical  court.  Supposing  it  a  legacy  out  of  the  personal 
estate,  and  as  here  [702]  there  are  no  express  words  of  gift,  but  the  first  clause  relates 
to  the  last,  the  time  is  annexed  to  the  substance  of  the  legacy,  and  therefore  even  if 
it  were  a  legacy  out  of  the  personal  estate  only,  I  think  it  would  not  be  vested ;  But 
here  it  is  cluirged  first  upon  the  real  estate,  for  she  directs  her  house  in  Lincdn^s  Inn 
Fields  to  stand  charged  with  the  several  gross  sums  devised  as  aforesaid  before  the 
rest  of  the  premises  given  to  Godfrey  Clarke,  his  heirs,  executors,  and  administrators, 
which  comprehends  the  personal  as  well  as  the  real  estate. 

The  case  of  WiuUey  and  Cox  goes  further  than  any  case  I  know. 

However  this  case  is  plainly  distinguishable  from  it,  because  here  the  real  estate 
is  first  charged.  It  was  intended  to  be  given  as  a  portion,  and  in  such  case,  this  Court 
has  always  leaned  against  giving  it  to  the  representative,  therefore  the  W\  must  be 
dismissed  without  costs.   (Keg.  Lib.  B.  1738,  fo.  344.) 

(1)  The  statement  of  this  case  and  the  arguments  of  counsel  are  taken  from  Lord 
Hardvncke's  Note-book ;  the  judgment  from  a  manuscxipt  report 


[703]  Attorney-General  ex  relatione,  Edmund  Ethery,  Benjamin  Moyhi.  Sir  Henst 
Maymabd,  Matthew  Weymondsold,  Peter  Hartop,  CHRisTaraBi  Cure,  on 
behalf  of  themselves  and  the  othw  Inhabitants  of  the  West  Division  <d  the  Hundred 
of  Becontree,  Plaintiffs ;  (1)  and  Samuel  Hunton,  Chief  Constable  of  the  Divinon, 
and  Thomas  BramstOn,  Treasurer  of  the  County,  Defendants. 

Jvly^Gth,  1739. 

A  chief  constable  of  a  division  having  received  from  the  inhaUtants  of  that  division 
more  county  rates  than  he  ought  to  have  received ;  upon  an  information  filed 
against  him  and  the  treasurer  of  the  county,  by  some  of  uie  inhabitants,  on  behalf 
of  themselves  and  the  other  inhabitants  ;  the  chief  constable  was  decreed  to  account. 

Samuel  Bunion^  as  chief  constable  of  the  west  division  of  Becontree,  having  received 
during  a  period  of  nine  years  and  eight  months,  from  the  several  parishes  included 
in  that  division,  larger  sums  of  money  than  they  ought  to  have  paid ; 

The  relators  brought  this  information  against  the  defendant  Hunton^  as  chief 
constable,  that  he  might  account  for  so  much  as  he  had  received  over  and  above  what 
he  ought  to  have  received,  and  against  the  defendant  BramsUm,  as  treasurer  of  the 
county,  that  he  might  account  for  what  he  had  received  from  the  defendant  SurUont 
for  and  in  respect  of  the  parishes  contained  in  that  division. 
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Hunton,  by  his  answer,  insisted  that  he  ought  not  to  be  brought  to  an  account 
in  a  court  of  equity,  but  that  if  the  relators  had  any  remedy,  it  was  at  law. 
Mr.  Nod  and  Mi.  Serjeant  Comyns,  for  the  ^aintifEs. 

HurUon  admits  that  he  has  received  £264,  7s.  lOd.  more  than  he  otight  to  have 
received,  but  insists  that  he  may  retain  it  according  to  the  precedents  of  his  predecessors. 
There  is  no  ground  for  his  retaining  the  money.  There  is  no  remedy  at  law  but  by 
the  particular  inhabitants  for  money  [704]  had  and  received  to  their  use.  This  is 
like  the  case  of  the  Attorney-General  and  Grantham,  coram  Macclesfield,  Chancellor. 

Mr.  Broume  and  Mr.  Hopkins,  for  the  defendants.  The  constant  custom  for  the 
chief  constable  to  receive  something  more  from  the  inhabitants  than  was  taxed,  in 
order  to  satisfy  him  for  his  pains.  There  is  no  ground  for  an  account  in  this  court. 
The  proper  remedy  would  Be  an  informatioa  in  the  Court  of  King's  Bench.  This 
oase  di^rs  from  ^e  AUomey-Gvueral  and  GWutAaTn,  that  was  a  proper  case  for  an 
account. 

July  26,  1739. — Lord  ChanceUor  decreed  that  the  defendant  Hunton  should 
account  for  all  the  monies  received  by  him  as  chief  constable  of  the  west  division  of 
the  half  hundred  of  Becontree,  from  the  inhabitants  of  the  said  division,  or  any  of  them. 
But  the  accounts  which  have  been  passed  between  him  and  the  treasurer  of  the  western 
division  of  the  county,  for  monies  received  by  virtue  of  any  rates  or  assessments  were 
not  to  be  ravelled  into ;  and  what  should^  be  found  due  upon  his  accoimt,  was  to  be 
paid  to  the  said  defendant  Bramston,  to'  be  by  him  disbiursed  and  paid  over  to  the 
respective  inhabitants  of  the  said  division,  from  whom  the  same  was  received,  or  the 
representatives  of  such  of  them  as  were  dead  :  and  the  said  defendant  Bunton  was 
to  be  indemnified  by  the  relators  agunst  any  action  or  suit  that  might  be  Innught 
against  him  hy  any  of  the  inhabitants,  or  representatives  of  such  of  them  as  were  dead 
of  the  said  division,  for  any  money  that  should  be  paid  by  him  to  the  said  d^ndant 
Bramston.  And  it  was  ordered,  that  the  defendant  Hunton,  pay  unto  the  relators 
their  costs  of  this  suit,  to  be  taxed  by  the  Master.    (Reg.  Lib.  A.  1738,  fo*  663.) 

(1)  This  case  is  taken  from  Lord  Hardvncke's  Note-book* 

[706]  Harrison  and  Others,  Representatives  of  Thomas  Haughton,  Plaintiffs ;  (1) 
and  Robert  Graham,  and  Elizabeth  Nicholas,  Defendants, 

Jvly  27th,  1739. 

Barbara  Graham,  by  her  will,  gives  to  her  brother  John  Graham,  £300,  to  be  paid 
to  him  six  months  after  the  decease  of  her  mother  and  sister ;  John  Graham  by 
indenture,  in  consideration  of  £100,  assigns  to  Thomas  Haughton,  his  legacy  of  £300, 
and  the  receipt  for  the  £100  is  indorsed  upon  the  indenture,  and  cives  a  warrant 
of  attorney  to  confess  judgment,  which  was  entered  up  for  £600,  to  oe  void  on  pay- 
ment of  tne  legacy ;  upon  a  bill  brought  by  Thomas  Haughton  against  t^e  repre- 
sentatives of  Barbara  Grt^m  for  the  payment  of  the  legacy ;  the  defratdants  in- 
sisting by  their  answer,  that  the  consideration  of  £100  was  not  paid,  and  Thomas 
Haughton  having  proved  in  the  cause  the  loss  of  the  indenture,  a  copy  of  the  inden- 
ture, and  that  a  receipt  for  the  £100  had  been  indorsed  thereon  ■  the  Master  of 
the  BUls  referred  it  to  the  Master  to  inquire  into  the  consideration  of  the  assign- 
ment ;  but  the  Ixyrd  Chancellor  upon  appeal,  reversed  the  decree,  fuid  directed  the 
legacy  to  be  paid  to  the  plaintiffs  the  defendants,  out  of  the  perscmal  estate  of 
Barbara  Graham  the  daughter. 

Barbara  Graham,  by  her  will,  devised  all  her  estate,  after  all  debts  paid,  to  her 
mother  Barbara  Graham,  her  sister  Margaret,  her  brother  Robert  Graham,  and  the 
defendant  Nicholas,  in  trust  for  the  uses  therein  mentioned,  during  the  lives  of  her 
mother  and  sister,  and  the  longest  liver  of  them,  and  after  their  decease,  she  gave 
to  her  brother  John  Graham,  since  deceased,  £300,  to  be  paid  to  him  within  six  months 
sifter  the  decease  of  the  survivor  of  them,  and  appointed  her  said  mother  and  aster, 
and  the  defendants,  Babertt  her  brother,  and  Elieaheth  Nicholas,  executors. 

The  testatrix  died  possessed  of  personal  property  more  than  sufficient  for  the  pay- 
ment of  her  <kbts  and  uga^eB.  Margaret  alone  proved  tha  will  J ohn  Graham  luffing 
apptied  to  Thomas  Haughton  to  purchase  his  legacy,  the  same  was  purchased  by  Thomas 
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Haughton,  and  by  an  indenture  dated  the  let  of  October  1731,  Jchn  Graham  in  oon- 
Bideration  of  £100  sold  to  Thomas  Uaughion  the  sud  l^acy,  and  eorenanted  that  tlw 

testatrix  left  sufficient  assets  for  the  payment  thereof,  and  appointed  Haughton  his 
attorney  to  receive  the  same.  The  receipt  for  the  £100  was  indoraed  upon  the  indenture. 

[706]  Johm.  Graham^  on  the  Ist  of  October  1731,  executed  a  warrant  of  attorney 
to  confess  judgment  for  £600,  on  the  back  of  which  was  indorsed  a  defeasance  to  make 
YfHd  the  judgment  upon  the  performance  of  the  covenants. 

The  jud^ent  was  enterwi  up. 

Margaret  Graham  died  on  the  15th  of  July  1735,  and  Barbara^  the  mother,  died 
in  December  1736,  whereupon  Thomas  Haughton  brought  his  bill  against  the  de- 
fendants, who  are  the  sumving  raecutors  oi  Barbara,  the  daughter,  and  executors 
or  administrators  of  the  said  Margaret  and  Barbara,  the  motJier,  to  pay  the  said  £300 
legacv  to  him. 

The  defendants  insisted  by  thar  answer,  that  the  sum  of  £100  the  conrndermtion 
for  the  assignment  was  not  paid,  and  the  defendant  Graham,  by  his  answer,  insisted 
that  his  brother  John  Graham  was  indebted  to  him  upon  bond  cuited  the  23rd  of  May 
1730,  for  £250,  and  that  as  administrator  to  his  brother,  he  was  entitled  to  retain  out 
of  the  legacy,  being  his  only  assets,  the  said  sum  of  £250  with  interest. 

The  plaintiff  having  lost  the  indenture  of  assignment  of  the  2l8t  of  October  1731, 
proved  in  the  cause  the  loss,  and  a  copy  of  the  indenture  of  assignment,  and  that  a 
receipt  for  £100  was  indorsed  thereon ;  and  upon  the  cause  coming  on  to  be  heard 
before  the  Master  of  the  BoUs,  his  Honor  decreed  that  it  should  be  referred  to  the  Master 
to  inquire  into  the  consideration  of  the  assignment  from  John  Graham  to  the  plaintiff ; 
and  for  the  better  discovery  thereof,  the  pWntiS  was  to  be  examined  upon  interroga- 
tories. From  this  decree  the  plaintiff  appealed,  and  the  plaintiff  Haughton  having 
died,  the  cause  was  revived  by  the  plaintiffs,  his  representatives. 

Attorney-General  for  the  ptaintiffa. 

At  the  Bolls,  the  Court  only  directed  an  inquiry  into  the  consideration  of  the  assign- 
ment of  the  then  plaintiff  Haughton  ;  but  that  is  not  material  in  respect  of  the  defend- 
ants ;  and  besides,  it  sufficiently  appears,  the  receipt  is  sufficient  evidence  of  the 
payment. 

As  to  the  defendant  Graham  insisting  to  be  a  creditor  of  John  Graham.,  this  legacy 
is  not  to  be  considered  as  any  part  of  his  assets  at  the  time  of  his  drath. 
Mr.  Browne  and  Mr.  Hdhngs,  for  the  defendants. 

It  LB  proper  that  there  should  be  an  inquiry  into  the  consideration.  Defendant 
Bt^t  Oro^m,  is  a  creditor  of  John  Graham,  and  therefore  if  the  Iwacy  is  not  well 
asmgned,  it  will  be  assets  towards  satis&ctton  oi  his  debt,  and  [707]  vhicn  as  adminis- 
trator to  his  brother,  he  may  retain.  If  there  is  no  consideration  pud,  Court 
would  not  support  this  assignment. 

Lord  Chancellor  ordered  the  said  decree  to  be  reversed,  and  referred  it  to  the  Master 
to  take  an  account  of  what  was  due  in  respect  of  the  said  legacy  of  £300  assigned 
by  the  said  deed  of  the  1st  of  October  1731,  with  interest  at  4  per  cent,  from  the  death 
of  the  said  Barbara  Graham,  the  mother,  and  an  account  was  directed  of  the  personal 
estate  of  Barbara  Graham,  the  daughter,  and  what  should  be  found  due  for  principal 
and  interest  of  the  said  legacy  of  £300  be  paid  to  plaintiff  out  of  such  personal  estate. 
(R%.  Lib.  A.  1738,  fo.  453.) 

(1)  This  case  is  taken  from  Lord  Bardtoidce't  Note-book. 

Miles  v.  Leigh.(1) 
Appeal, 
Jttfy27fA.  1739.    1  Atk.  573. 

Where  a  testator  gives  an  estate  to  his  wife  for  life,  with  remainder  to  his  son  in  fee. 
and  directs  that  he  shall,  when  he  comes  into  jpossesmon,  as  well  of  the  estate  devised 
as  of  another  estate  of  which  he  was  tenant  in  tail,  pay  to  the  testator's  cUughter 
a  legacy  ;  held,  that  though  the  son  never  comes  into  possession  of  the  estates,  that 
thelegacy  is  a  charge  upon  the  estate  devised,  into  whatever  hands  the  estate  comes. 

Henry  Lsigh  being  possessed  of  considerable  personal  estate,  and  sttsed  in  fee  of  a 
tenemmt  called  HilU,  and  being  toiant  in  tail  mate  in  remainder,  expectant  upon 
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the  death  of  Mary  Leiah,  of  a  messuage  and  tenement  called  Bowery  Hay ;  on  the  23rd 
of  March  1 701,  made  his  will  in  manner  following  : — 

"  As  to  my  worldly  goods  which  God  of  bis  goodness  hath  endued  me  with,  I  give 
and  dispose  thereof  in  manner  and  form  foUowing : — I  give  and  bequeath  unto  my 
dear  wife  Joan  Leigh,  all  that  my  messuage  and  tenement,  with  its  rights,  members, 
and  appurtenances  called  HiWs  tenement,  situate  in  the  parish  of  Carhampton,  in 
the  county  of  Somerset,  during  her  natural  life,  and  after  her  decease,  unto  R(^t 
Leigh,  my  son,  and  his  right  heirs  for  ever  :  Item,  I  give  and  bequeath  unto  Henry 
Leigh,  my  son,  the  sum  of  £150  of  lawful  English  money,  to  be  pud  in  twelve 
[7(HB]  mdhths  time,  when  Robert  Leigh,  my  said  son  shall  come  to  and  enjoy  the  said 
tenement  called  Hill's  tenement,  and  also  that  my  messuage  and  tenement  called 
Bowery,  otherwise  Bowery  Hay,  ratuate  in  the  parish  of  CarAampton  aforesaid.  Item^ 
I  give  and  bequeath  unto  my  daughter  M<vry  Leigh,  the  sum  of  £150  of  lawful 
English  money,  to  be  paid  in  twelve  months  time,  at  and  upon  the  time  that  my  said 
son  Sabert  Leigh,  shall  come  and  enjoy  the  sud  premises  above-mentioned  ;  aad  in 
case  that  my  said  son  Babert  Leigh  shall  happen  to  die  before  Joan^  my  said  wife,  that 
then  my  true  intmt  and  meaning,  and  will  is,  that  the  said  Henr^  Leigh,  my  son,  he 
coming  to  the  possession  of  the  siud  premises,  and  surviving  his  said  mother  shall  par 
to  the  said  Mary  Leigh,  my  said  daughter,  the  sum  of  £200  of  lawful  money  of  Englema. 
Item,  All  the  rest  and  remdue  of  my  goods  and  chattels  of  what  nature  or  kind  soever, 
I  do  give,  devise,  and  bequeath,  unto  my  dear  and  loving  wife  Joan  Leigh,  whom  I  do 
appoint  sole  executrix  oi  this  my  will." 

Joan  proved  the  will^ossessed  herself  of  the  testator's  personal  estate,  and  entered 
upon  ana  enjoyed  the  nUVs  tenement,  till  the  time  of  her  death,  which  happened 
in  the  year  1729. 

Upon  her  deat^  {Bdberi  ftnd  Henry  both  dying  in  lifetime  of  Joan),  the  defendant 
Henry  Leigh,  as  son  and  h«r  of  Rwert,  who  was  son  and  heir  of  Henry  the  testator, 
entered  upon  the  premises  called  Hill's  tenement ;  and  he  likewise  becajne  entitled 
as  tenant  m  ttul  upon  ^e  death  of  his  father,  to  the  premises  called  Bowery  Hay. 

In  Easter  Term  1736  the  plaintiff  brought  her  bill  against  tlie  defendant,  for  the 
payment  of  the  legacy  of  £160  and  interest,  insisting  that  the  said  HilVs  tenement 
and  Bow&ry  Hay,  were  by  the  will  of  her  father  charged  with  the  said  legacy. 

The  cause  coming  on  to  be  heard  before  the  Master  of  the  Bolls,  his  Honor  decreed 
that  it  be  referred  to  the  Master  to  see  what  was  due  to  the  plaintiff  for  her  legacy  of 
£160,  and  to  compute  interest  at  4  per  cent,  from  a  year  after  the  death  of  the  said 
Joan  Leigh,  and  that  the  defendant  pay  what  was  found  due,  or  in  default  thereof, 
the  defendant  was  to  account  for  the  rente  and  profits  of  the  Hill's  tenement,  and 
directed  the  said  HUVs  tenement  to  be  sold  to  pay  the  same  l^;acy.  And  he  further 
decreed,  that  the  plaintiff's  bill,  so  far  as  it  related  to  the  estate  called  Bowery  Hay, 
be  dismissed,  and  the  conrnderation  of  costs  was  reserved. 

[709]  On  the  27th  of  July  1739,  this  cause  came  on  before  his  Lordship  upon  an 
appeal  on  the  part  of  l^e  defendant,  from  the  decree  of  the  Master  of  BoUs. 

The  Attorney-Oeneral  for  the  plaintiff  insisted,  that  the  words  of  the  will  giving 
the  legacy  at  the  time  the  estate  comes  to  Bdiert  Leigh,  shewed  that  it  was  intended 
that  it  should  be  paid  out  of  that  estate. 

Mr.  Pauncefort,  Mr.  Chute,  Mr.  Browne,  and  Mr.  Joddrel  for  the  defendant. 
This  never  could  be  intended  as  a  charge  upon  this  estate,  it  must  be  paid  out  of 
the  personal  estate.  There  are  no  express  words  or  necessary  implication  in  the  will 
of  the  testator  to  charge  this  estate.  There  is  no  direction  that  this  legacy  should  be 
paid  out  of  the  land,  it  only  points  out  the  time  when  it  shall  be  paid,  it  is  directed 
to  be  paid  when  Robert  comes  to  the  estate,  and  when  Henry  comes  into  possession, 
it  is  directed  that  fie  shall  pay  it,  but  it  is  no  where  said,  that  it  shall  be  paid  when  it 
comes  to  their  heirs.  The  testator  has  no  where  disposed  of  the  estate  called  Bowery 
Hay,  and  he  might  intend  that  the  l^acy  should  be  paid  at  the  death  of  the  mother 
out  of  the  personal  estate  when  she  no  longer  would  want  it.  But  even  if  this  were 
a  charge  upon  tiie  real  estate,  it  was  a  cluurge  contingent  upon  Robert's  coming  into 
possession  of  the  estate,  and  tiie  contingency  never  happened,  both  sons  dying  in  the 
lifetime  of  their  mother. 

July  27th,  1739. — Lord  Chancellor.   This  will  is  very  obscurely  penned,  and  I  think 
the  construction  of  it  must  arise  upon  taking  the  whole  will  together,  and  I  think 
the  decree  at  the  rolls  was  right, 
a  v.— 37* 
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The  will  must  be  ooiuidered  as  if  the  lega^  followed  the  dorise  of  the  land,  and  I 
think  it  is  to  be  considered  as  a  condition  annexed  to  BoberVs  estate,  and  the  same 
as  if  the  testator  had  said,  he  paymg. 

And  them  are  many  cases  where  adverbs  of  time  have  been  considered  as  creating 
conditionB,  and  the  clause  of  paymrait  by  Henry  Leigh  must  be  taken  into  consideration 
which  is  not  a  ^stinct  legacy,  but  an  increase  of  the  same,  when  he  came  to  the  estate. 
As  to  HUVs  tenement  bang  but  of  small  value,  it  is  plain,  the  testator  intended  thk 
^yment  should  come  out  of  both  estates,  though  he  had  no  power  over  the  other. 
For  it  is  not  a  rule  in  wills,  that  a  man  would  distribute  what  ne  has  to  give  eqiially, 
but  he  [710]  regards  rather  equality  of  provision  that  is  at  all  events  to  come  amongst 
his  family. 

'  It  is  not  said,  he  shall  pay  these  legacies  within  a  year  after  the  mother's  death, 
but  when  he  comes  to  possession  of  both  estates,  which  might  be  long  after ;  for  Bowery 
Hay  was  then  enjoyed  by  a  tenant  for  life,  who  might  survive  Joan,  and  therefore 
if  mese  icere  legacies,  payable  out  of  the  personal  estate,  no  reason  can  be  assigned  why 
he  should  fix  that  particular  time  to  them  :  but  the  time  respecting  the  posBession 
of  the  estates  only,  gives  on  the  other  side  a  strong  ground  for  tbe  implication  of  thor 
b^ng  a  charge  on  them.  As  to  the  contingency,  it  is  said  it  depends  on  Bobert't  enjoy- 
ment, but  I  think  the  proper  construction  is,  when  the  devise  to  Bebert  tajces  effect 
only,  and  if  it  is  considered  as  a  condition  annexed  to  Robert's  estate,  it  will  then  bind 
his  heirs  as  well  as  him.  Marks  v.  Marks  is  a  strong  authority  to  that  purpose.  As 
to  the  argument  drawn  from  the  word  residue,  he  begins  his  will  with  disposing  of 
all  his  worldly  goods,  which  include  both  his  real  and  personal  estate,  and  then  after 
giving  the  estate,  what  the  wife  takes  is  properly  a  residue,  but  that  is  too  slight  to 
grouml  the  c(mstruction  upon.  I  think  on  the  whole  will,  it  was  clearly  the  mtent 
of  the  testator,  to  chaise  the  lands  into  whosoever  hands  they  came,  with  this  Bum 
of  money,  and  if  Henry  came  into  possesdon  then  to  increase  it 

Appeal  dismissed,  no  costs  on  either  mde.  (Reg.  Lib.  B.  1738,  fol.  351.) 

(1)  The  statement  of  this  case,  and  the  arguments  of  counsel  are  taken  from  Lord 
ffardwidee's  Notfr-book ;  t^e  judgment  from  a  maaxiscript  report 


[71U  FiBBSON  V.  Shore  :— Charles  Piebson  and  Mary  his  Wife,  PlairUiffs ;  (1)  and 
EuzABEEB  Shobb  Widow,  James  Pyh,  Williah  Have,  and  Wiluah  Doble, 
Defendants. 


Mary  Briggs  bemg  entitled  to  a  lease  to  her  and  her  heirs  for  three  lives  devises  the 
same  to  her  daughter,  and  directs  that  the  trusses  shall  manage  her  estate  for  the 
benefit  of  her  daughter  either  by  placing  her  monies  out  at  mterest  or  by  making 
purchases ;  The  trustees  upon  the  decease  of  one  of  the  lives  in  the  lease  agree  with 
the  dean  and  chapter  of  C.  the  lessors,  that  the  existing  lease  should  be  avoided  by 
forfeiture  for  non-payment  of  rent,  and  that  a  new  lease  should  be  granted  for  the 
benefit  of  the  daughter ;  the  old  lease  having  been  avoided  by  forfeiture,  a  new  lease 
is  granted  to  the  trustees  in  trust  for  the  daughter  and  her  heirs,  which  new  lease  is 
afterwards  surrendered  in  consideration  of  a  similar  lease ;  the  daughter  dies  an 
infant,  the  lease  shall  go  to  the  heirs  of  the  infant  ex  parte  patema. 

Doctor  Eades  being  ^titled  to  a  lease  for  three  lives  under  the  Dean  and  Ch^iter 
of  Chichester  settled  it  upon  various  uses,  with  an  ultimate  xemamder  to  the  right  heixs 
of  his  son  Henry. 

Doctor  Eades  and  his  son  Henry  being  dead,  Mary  Briggs  became  entitled  to  the 
lease  as  heir  at  law  to  the  latter,  and  having  duly  surrendered  it,  a  new  lease  was  on 
the  2nd  of  May  1 726  granted  to  her  and  her  heirs  for  three  lives,  in  which  there  was  a 
proviso  for  re-entry  in  case  of  non-payment  of  rent  for  21  days. 

Mary  Briggs  by  her  will  dated  the  14th  of  March  1725,  devised  this  lease  to  her 
only  daughter,  and  appointed  the  defendant  James  Pym  and  others  guardiaDS  and 
trustees  oif  her  daughter,  and  directed  them  to  order  and  manage  her  estates  both 
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real  and  personal  for  the  payment  of  her  debts,  and  to  and  for  the  use  and  benefit  of 
her  daughter,  to  grant  [712]  make  leases  to  undertenants  of  the  beet  improved 
rents,  am  ui  such  manner  as  they  in  their  discretion  should  think  fit  and  most  for  the 
benefit  o£  her  said  daughter,  and  to  receive  the  rraits  and  profits  of  her  fiaid  estate  both 
real  and  personal,  and  to  make  the  beet  improvement  of  her  estate  they  could,  by  pladng 
monies  out  at  interest,  or  making  purchases,  for  her  as  they  should  think  fit  to  and  for 
the  use  and  benefit  of  her  said  daughter. 

Mary  Briggs  being  dead,  and  one  of  the  lives  upon  which  the  lease  was  held  having 
dropped,  the  trustees  under  the  will,  agreed  with  the  Dean  and  Chapter  that  the  lease 
should  be  avoided  by  forfeiture  for  non-payment  of  rent,  and  that  the  Dean  and  Chapter 
should  grant  a  new  lease  for  three  lives  for  the  benefit  of  the  infant  daughter  of  Mary 
Briggs, 

llie  old  lease  having  been  accordingly  avoided  by  forfeiture,  the  Dean  and  Chapter 
of  Chichester  cruited  a  new  lease  dated  24th  of  October  1727  for  three  lives  to  the 
trustees  and  their  heirs  under  the  will  in  trust  for  the  use  and  bmefit  of  the  said  Jfory 
BrimSt  the  daughter,  her  heirs,  and  assigns. 

This  new  lease  was  afterwards  surrendered,  uid  a  similar  lease  dated  the  18th  of 
May  1731  was  granted  to  the  defendants  Pym,  Haye,  and  Doble  for  three  other  lives. 

One  of  the  lives  upon  which  the  lease  of  1726  was  granted  was  still  in  being. 

The  daughter  of  Mary  Briggs  died  an  infant  at  the  age  of  twelve  years,  leaving 
the  plaintiff  Mary  Pierson  her  heir,  ex  parte  matema,  and  the  defendant  Elizabeth 
Shore^  her  heir  ex  parte  patema. 

The  bill  prayed  an  assignment  of  the  lease,  and  an  account  of  rents  axid  profits 
from  the  death  of  the  infant. 

The  cause  first  came  on  to  be  heard  on  the  13th,  14th  and  16th  of  November  1738, 
when  it  was  contended  on  behalf  of  the  plaintiff, 

1st,  That  the  old  lease  being  inheritable  by  heirs,  ex  parte  matema,  the  new  lease 
was  subject  to  the  same  uses,  and  therefore  descended  to  those  heirs. 

2dly,  That  the  old  lease  was  not  well  avoided  by  the  forfeiture,  and  was  therefore 
still  a  subsisting  and  valid  lease. 

The  defenduit  Elizabeth  Shore  contended  that  the  old  lease  was  effectually  avoided, 
and  claimed  the  new  lease  as  heir  ex  parte  palema. 

[713]  Upon  this  hearing,  the  Lord  Chancellor  directed  a  trial  at  law  in  an  eject- 
ment, in  order  to  try  whether  the  lease  of  1726  was  avoided  in  point  of  law  by  a  sufficient 
demand  and  re-entry. 

Upon  that  trial  it  was  found  that  the  lease  of  1 726  was  well  avoided. 

The  cause  came  on  again  on  the  28th  of  July  1739,  when  the  only  qiiestion  was, 
whether  the  new  lease  descended  to  the  heirs  of  the  infont,  ex  parte  matema,  or  to  those 
ex  parte  patema. 

Mr.  Browne,  Mr.  Ifoel,  Mr.  Faeaherley,  and  Mr.  TaM  for  the  phuntifl. 

The  descendible  quality  of  these  freehold  leases  is  governed  by  the  same  rules  as 
estates  of  inheritance  at  common  law.  Vaugh.  201.  Finch  v.  Tucker,  2  Vem.  184, 
Wastney's  v.  Chappell,  1  Bro.  P.  C.  457  [2nd  ed.  3  Bro.  P.  C.  50].  Baxter  v.  Dowdes- 
wll,  2  Lev.  138,  m  which  it  was  held  a  lease  for  three  lives  of  Borough  English  lands 
descended  to  the  youngest  son  of  the  lessee. 

It  is  established  by  the  verdict  that  there  has  been  a  forfeiture  of  the  old  lease,  but 
equity  will  look  to  the  intention  of  the  whole  transaction.  The  forfeiture  was  incurred 
by  agreement  for  the  purpose  of  having  a  new  lease  granted.  The  forfeiture  must 
therefore  be  considered  as  a  surrender,  and  the  lease  ^;ranted  upon  that  forfeiture  as  a 
renewed  lease.  But  the  right  of  renewal  is  an  inhentable  right,  and  a  reneired  lease 
is  considered  as  an  engraftment  upon  the  original  right,  as  a  continuance  of  it,  and  as 
subject  to  the  same  uses. 

If  an  original  lease  is  subject  to  trusts,  a  renewed  lease  will  be  subject  to  the  same* 

A  lease  renewed  by  an  executor  or  administrator  is  considered  as  assets.  If  an 
original  lease  is  entailed,  a  renewed  lease  is  subject  to  the  same  limitations.  Palmer  v. 
Young,  1  Vem.  276. 

If  a  real  forfeiture  had  been  incurred,  and  the  infant  had  died  before  the  renewal, 
relief  a^inst  the  forfeiture  would  have  been  granted  to  the  heir,  ex  parte  matema. 
The  heir,  ex  parte  patema,  shall  enter  for  a  condition  broken ;  but  if  the  lands  de- 
scended from  the  side  of  the  mother,  the  heir,  ex  parte  matema,  shall  enter  upon  him. 
Ca  Litt.  12, 13. 
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At  law,  the  admission  of  an  heir  to  a  copyhold  estate  is  a  new  grant ;  but  if  the 
estate  come  ex  purte  malema,  it  will  descend  in  the  same  way. 

[714]  If  an  infwit  is  entitled  to  the  equity  of  redemption  upon  a  mortgage  in  fee, 
and  the  trustees  buy  in  the  mortgage,  or  redeem  and  take  a  conTeyance  to  themselreB 
in  trust  for  the  infant  and  his  heirs,  the  heir  of  the  infant,  ex  parte  matema,  will  inherit 
the  estate,  if  the  equity  of  redemption  came  from  that  side. 

If  an  estate  descended  ex  parte  matema,  be  settled  to  various  usee  with  an  ultimate 
remainder  to  the  right  heirs  of  the  settlor,  the  heir,  ex  parte  matema,  is  entitled.  Abbot 
T.  Burton,  2  Salk.  590. 

This  Court  will  not  suffer  trustees  for  infants  to  change  the  nature  of  the  property 
from  real  to  personal,  or  from  personal  to  real,  or  from  one  kind  of  real  property  to 
another.  If  that  were  permittM,  trustees  would,  in  &Bsct,  have  the  power  (A  m»ing 
wills  for  the  infants. 

In  Witter  v.  Witter,  Hil.  4  Geo.  2  [1731],  coram  King,  C,  it  was  decreed  that  a  free- 
hold lease  which  had  been  granted  to  executors  in  trust  upon  a  surrender  by  them  of  a 
chattel  lease,  to  which  an  infant  was  entitled,  should,  upon  the  infant's  death,  be  dis- 
tributed as  personal  property. 

In  Mason  v.  Goodrich,  the  Court  directed  that  the  money  produced  by  timber, 
which  had  been  cut  down  by  the  guardian  of  an  infant,  should  be  re-Invested  in  land  ; 
and  in  Drake  v.  Drake,  the  late  l^d  Chancellor,  in  directing  tfae  profits  of  an  infant's 
estate  to  be  applied  in  the  discharge  of  incumbrances,  provided  that  they  should  be 
assigned  as  securities  that  the  infant  might  have  the  power  of  disposing  of  the  money 
durmg  his  infancy. 

If  the  heir  ex  parte  matema  is  not  entitled  to  the  whole  of  the  new  lease,  he  is  at 
least  entitled  so  lon^  as  any  of  the  lives  in  the  oM  lease  shall  continue,  or  to  have  the 
new  lease  upon  payuig  the  expenses  of  the  retiewid. 

The  case  of  the  Earl  of  Winchelaea  v.  Nordiffe,  1  Yem.  43S,  was  decided  upon  the 
same  principle. 

Mr.  Attomey-GeTieral,  for  the  defendant. 

The  heir  does  not  succeed  to  these  freehold  leases  as  heir  but  as  special  occupant,  luid 
every  speciiU  occupant  is  a  purchaser  and  takes  as  an  assignee  at  hiw,  Vaugh.  204, 
205. 

If  this  lease  had  been  surrendered  by  a  person  of  full  age,  it  u  clear  that  a  renewed 
lease  granted  upon  such  surrender  wowd  have  been  a  new  estate,  and  that  the  descent 
would  have  been  broken.  If  a  man  make  a  feoffment  in  fee,  and  take  back  an  estate 
to  him  and  his  heirs,  it  is  a  new  estate,  [715]  ^o-  I^^t^*  12  ^  ^  said  that  the  trustees 
had  no  right  so  to  deal  with  the  estate  as  to  create  any  alteration  in  it. 

We  insist  that  the  trustees  were  justified  in  what  they  did  by  the  will  of  Mary  Briggs. 
She  directed  her  trustees  to  make  purchases  from  time  to  time  for  the  benefit  of  her 
daughter. 

In  the  execution  of  that  trust  they  acquired  this  new  lease  for  the  infant  by  which 
her  estate  has  been  greatly  benefited. 

In  Mason  v  Goodrich  and  the  other  cases  cited,  the  truBtees  had  no  power  to  do  the 
acts  by  which  the  nature  of  the  property  was  changed,  in  this  case  they  had. 

In  Mason  v.  Day,  Prec.  in  Ch.  319,  and  Gilb.  Eq.  Rep.  77,  this  very  quration  was 
decided. 

July  28th,  1739.— Lorii  Chancellor.  The  lease  is  a  descendible  freehold,  and  if  no 
alteratum  had  bem  made  it  would  have  gone  to  the  heir  ex  parte  matema,  but  the  new 
lease  is  to  be  considered  as  a  new  purchase,  and  vested  in  the  infant  as  a  purchaser ; 
and  the  question  is  how  this  new  lease  will  go,  considered  as  a  new  purchase. 

If  the  infant  had  lived  till  full  age,  and  had  then  surrendered  the  old  lease  and  taken 
a  new  one,  it  certainly  would  have  gone  to  the  heirs  ex  parte  patema.  So  if  all  the  lives 
had  died  and  the  lease  had  been  renewed,  it  would  likewise  have  gone  to  the  heirs  on  the 
part  of  the  father. 

The  true  reason  why  the  guardians  of  an  infant  cannot  convert  his  personal  estate 
into  real,  is  because  the  infant  would  thereby  be  deprived  of  the  power  of  disposing  iA 
it  so  soon,  and  not  out  of  any  regard  to  the  real  or  personal  representative,  {witter  v. 
WUter,  3  P.  Wms.  100.  note.   Book  v.  Warth,  1  Yea.  461.) 

In  the  case  of  a  lease  in  trust,  or  mtailed,  a  renewed  lease  would  indeed  be  subject 
to  the  old  uses  ;  (2)  but  in  those  cases  the  cestui  que  truai  and  remainder-man  had  an 
actual  interest  in  the  original  lease  which  the  ^mants  in  this  case  had  not. 
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P7163  renewal  was  a  reasonable  and  proper  act  for  the  truBt-ees  to  do.  The 
interest  of  the  infant  required  that  it  should  be  done ;  and  how  could  the  trustees 
have  done  it,  so  as  to  secure  the  inheritance  of  the  property  to  the  heirs,  ex  parte 
vuUema,  only  by  giving  an  estate  for  life  to  the  infant,  vrith  a  remainder  to  those  heirs, 
as  purchasers ;  but  that  would  have  diminished  the  infant's  estate,  which  the  trustees 
wwld  not  have  been  justified  in  doing. 

If  indeed  the  lease  had  been  wantonly  renewed,  without  any  sufficient  reason  or  real 
benefit  to  the  infant,  there  might  have  been  ^ound  for  coming  into  this  court  fxjx 
relief ;  but  in  the  present  case,  there  was  sufficient  reason  for  what  was  done ;  it  wai 
necessai^  to  preserve  the  infant's  interest  entire. 

Besides,  in  the  present  case,  the  executors  of  the  mother  were  by  her  will  directed 
to  manage  the  infant's  estate  and  to  make  purchases  aa  they  should  think  fit ;  now 
this  was  as  proper  a  purchase  as  could  have  been  made,  and  must  be  considered  as  having 
been  done  m  pursuance  of  that  power. 

Hiia  circumstance  makes  the  present  case  plainer,  but  I  should  have  been  of  the 
same  opinion,  if  it  had  not  existed. 

The  case  of  Mason  v.  Dai/,  is  preciseljr  in  point  with  tha  present 

It  has  been  argued  that  the  plaintiff  a  at  least  entitled  to  the  new  lease,  upon 
paying  the  changes  of  the  renewal ;  but  to  whom  is  that  numey  to  be  paid  Y  not  to  the 
personal  representatives,  for  there  is  no  debt ;  and  not  to  the  hdrs  ex  parte  patemat 
because  the  money  was  not  raised  out  of  the  estate ;  but  it  would  be  takmg  from  them 
an  eetate  to  which  they  are  entitled. 

The  following  note  is  taken  from  the  Lord  Chancellor's  Note-book  : — 

"  Bill  dismissed  without  costs,  on  the  reasons  and  authority  of  the  case  of  Mason 
and  Day."   (2  Eq.  Ca.  Ab.  494,  pi.  7,  S.  C. ;  Gilb.  Reps.  S.  C.) 

His  Lordship  declared,  that  the  defendant,  Eluahem  Shore,  as  heir  at  law  to  the  said 
Mary  Brigas,  the  infant,  on  the  part  of  the  father,  is  entitled  to  the  trust  and  benefit  <rf 
the  teasehold  estate  in  the  pleadings  mentioned.   (R^.  Lib.  B.  1738,  fo.  374.) 

(1)  The  statement  of  this  case  and  the  arguments  of  counsd  are  taken  from  Lord 
Hardwidce's  Note-book ;  and  the  judgment  from  his  Lordship's  Note-book,  a  manu- 
i^pt  report,  and  Mr.  Aihms's  report. 

(2)  So  HoU  V.  Holt,  1  Ch.  Gases,  190.  Edwards  v.  Lewis,  3  Atk.  538.  Pickering  V. 
Vowles,  1  Bro.  Ch.  Ca.  197.  Rawe  v.  Chichester,  Amb.  715;  1  Bro.  Ch.  Ca.  198, 
S.  C,  note.  Owen  v.  Williams,  Amb.  734 ;  1  Bro.  C.  C.  199,  S.  C.  in  note.  Taster  v. 
Marriott,  Amb.  668.  James  v.  Dean,  11  Ves.  383,  and  15  Ves.  236,  S.  C.  Feather- 
etonhaugh  v.  Fenwick,  17  Ves.  299.  Bandall  v.  Russell,  3  Mer.  Bep.  190.  Hardman 
T.  JohiMont  ib.  347. 
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